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§ 1. Position of Harbor Workers Compared to Seamen Before Introduction of Legislation.

Persons engaged in maritime employment may be divided into two broad groups: members of the crew of a vessel in
navigation who are generally referred to as seamen, and local waterfront workers doing a variety of ship to shore duties.
This latter group is comprised of longshoremen, harbor workers, ship repairmen, shipbuilders, shipbreakers, and others.
The latter have always been in the contemplation of law, a class apart n1 from seaman who from ancient times have
been wards n2 of admiralty entitled to its special protection. The right of injured seamen to maintenance and cure can be
traced back to old sea laws, and this right and the right to continued wages until the end of the voyage or prior lawful
discharge, with transportation from any foreign place back to the place of shipping, quite regardless of fault or
negligence, was affirmed and to some extend defined by the Supreme Court in 1903. n3 About the same time, the
recognition of the rights of labor was in the process of slow resolution into statutory enactments, but the maritime law
declared by the Supreme Court was far ahead of the slowly rising tide of workmen's compensation legislation. The
position of the injured seaman was at that date better than that of longshoreman, repair yard workman, and the other
harbor workers who did not enjoy maintenance, and cure, lost the right to wages as soon as they ceased working and in
suing for injury caused by negligence had to overcome the defenses of assumption of risk, common employment, and
contributory negligence. n4

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPersonal InjuriesMaritime Workers' ClaimsGeneral OverviewAdmiralty LawPersonal InjuriesMaritime
Workers' ClaimsMaintenance & CureCovered EmployeesWorkers' Compensation & SSDIMaritime Workers'
ClaimsCompensabilityGeneral Overview

FOOTNOTES:
(n1)Footnote 1. Though on the theory that longshoremen did work in port which was formerly done by seamen, a line
of cases developed which assimilated such persons to seamen for the purposes of granting them remedies available to
seamen: International Stevedoring Co. v. Haverty, 272 U.S. 50, 47 S. Ct. 19, 71 L. Ed. 157, 1926 A.M.C. 1638 (1926);
Seas Shipping Co. v. Sieracki, 328 U.S. 85, 66 S. Ct. 872, 90 L. Ed. 1099 (1946). These cases are no longer applicable
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by reason of the recent amendments to the Longshore and Harbor Workers' Act.

(n2)Footnote 2. Harden v. Gordon, (CC) 2 Mason 541, F. Cas. (No. 6047) (1823). "They are emphatically the
wards of the admiralty; though not technically incapable of entering into a valid contract, they are treated in the same
manner, as courts of equity are accustomed to treat young heirs, dealing with their expectancies, wards with their
guardians, and cestuis que turst with their trustees" ... (per Justice Story, quoted with approval.); Garret v.
Moore-McCormack Co. Pa., 251 U.S. 239, 63 S. Ct. 246, 87 L. Ed. 239 (1942). See also Brabazon v. Belships Co.,
Skibs, A/S, 198 F.2d 928 (3d Cir. 1952); Taylor v. Crain, 125 F. Supp.314, 1955 A.M.C. 1506 (W.D. Pa. 1954), rev'd
on other grounds, 224 F.2d 237, 1955 A.M.C. 1499 (3d Cir. 1955); O'Connor v. Panama Canal Co., 114 N.Y.S.2d 624
(1952); Hume v. Moore-McCormack Lines, 121 F.2d 336, 347 (2d Cir. 1941).

(n3)Footnote 3. The Osceola, 189 U.S. 158, 23 S. Ct. 483, 47 L. Ed. 760 (1903).

(n4)Footnote 4. See Ennis v. the Maharajah, 49 F. 111 (2d Cir. [N.Y.] 1891); The Explorer, 20 F. 135 (C.C.E.D.
La. 1884).
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§ 2. First Efforts by States To Apply Workmen's Compensation Law to Harbor Workers.

The first workmen's compensation act was passed in England in 1897 n1 but this applied only to employment in certain
specified occupations. In 1906, the principle was extended to apply to all workmen with few exceptions, and a new
consolidating act was passed. n2 These acts were a stimulus to the movement in America and provided the basic
formulae for legislation. n3 When the principle of the workmen's compensation laws spread in this country, a question
arose whether a local workmen's compensation statute would cover all the phases of the activity of the local harbor
workers, both ashore and afloat. During the first few years, while the constitutional basis of the compensation principle
was being litigated, many shipowners, stevedore employers, repairment and their workmen voluntarily complied with
the new state statutes and settled many cases on the compensation basis. This course of conduct was completely upset
when the question reached the Supreme Court in the case of Southern Pacific Co. v. Jensen, n4 a case of a
longshoreman killed in New York harbor on a steamer's gangway while transporting cargo between ship and pier and
therefore, upon navigable waters. The Supreme Court held that the Workmen's Compensation Law of the State of New
York, although applicable by its terms, was not constitutionally applicable because its application would destroy the
uniform operation of the maritime law, and because the remedy provided by the Workmen's Compensation Law was not
within the saving clause of the Judiciary Act of 1789 "saving to suitors in all cases the right to a common law remedy
where the common law is competent to give it," the remedy which the compensation law attempted to give being of a
character wholly unknown to the common law, and incapable of enforcement by the ordinary processes of any court of
that day. The decision further determined, in broad terms, the doctrine that the maritime law must be uniform
throughout the nation and state legislation may not introduce disharmonious elements, a declaration which has
profoundly influenced the development of maritime law ever since. Jensen was a 5-to-4 majority decision; the dissent,
n5 important as it was, is now, so far as workmen's compensation law is concerned, a matter of history. The decision
deprived thousands of employees of the benefits of state legislated workmen's compensation and put the Workmen's
Compensation Law as affecting harbor workers on a course from which a reversal is now well nigh impossible and
indeed would be fruitless, though it did not seem so at the time.

Legal Topics:

For related research and practice materials, see the following legal topics:
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Admiralty LawPersonal InjuriesMaritime Workers' ClaimsMaintenance & CureGeneral OverviewAdmiralty
LawPractice & ProcedureFederal PreemptionAdmiralty LawPractice & ProcedureStatutory AuthorityConstitutional
LawSupremacy ClauseFederal PreemptionWorkers' Compensation & SSDIMaritime Workers'
ClaimsCompensabilityGeneral Overview

FOOTNOTES:
(n1)Footnote 1. 60 & 61 Vict., C. 37, repealed.

(n2)Footnote 2. Workmen's Compensation Act, 1906 (6 Edw. 7, C. 58), repealed and replaced by Workmen's
Compensation Act 1925. In 1946 Workmen's Compensation Acts were abolished and replaced by a number of Acts
passed in pursuance of the establishment of a National Health Scheme. The principle of workmen's compensation has
been completely modified.

(n3)Footnote 3. The formula used in British acts making coverage dependant upon an injury "arising out of and in
the course of employment" has been adopted in the Longshoremen's and Harbor Workers' Act and in the legislation of a
vast majority of the states.

(n4)Footnote 4. 244 U.S. 205, 37 S. Ct. 524, 61 L. Ed. 1086 (1917); Clyde S.S. Co. v. Walker, 244 U.S. 255, 37 S.
Ct. 545, 61 L. Ed. 1116 (1917); Schuede v. Zenith S.S. Co., 216 F. 566 (N.D. Ohio), aff'd, 244 U.S. 646, 37 S. Ct. 652,
61 L. Ed. 1369 (1914).

The New York statute in question had been upheld in its general aspects as distinguished from its application to
maritime injuries in N.Y. Central R.R. v. White, 243 U.S. 188, 37 S. Ct. 247, 61 L. Ed. 667 (1917), and the contention
that the Ohio Workmen's Compensation Act was an unconstitutional burden on interstate commerce was deemed so
wanting in merit as not to present a federal question giving jurisdiction to review a writ of error to the state court.
Valley S.S. Co. v. Wattawa, 244 U.S. 202, 37 S. Ct. 523, 61 L. Ed. 1084 (1917).

(n5)Footnote 5. The dissenting justices were Holmes, Pitney, Brandeis, and Clarke.It was in his dissenting opinion
in this case that Mr. Justice Holmes composed the often quoted description of the common law:

"[T]he common law is not a brooding omnipresence in the sky, but the articulate voice of some soverign or quasi
soverign that can be identified."
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§ 3. Congress Attempts To Apply State Laws.

In an effort to overcome this decision, Congress passed the Act of October 6, 1917, n1 adding to the saving clause of
the Judiciary Act the words "and [saving] to claimants the rights and remedies under the Workmen's Compensation Law
of any state." That enactment made no exception of seamen. It extended the state compensation laws to all workers in
the territorial waters of each state having such a law. It was promptly tested in the courts, and in Knickerbocker Ice Co.
v. Stewart, n2 a case arising out of the drowning of a bargeman in the Hudson River in which maritime employment
and maritime locus injuriae occurred, the Supreme Court held the Act wholly unconstitutional. The ground of the
decision was that Congress may not delegate to the states legislative power which the Constitution bestows on Congress
and which is in its nature nondelegable. The domain of maritime law and jurisdiction having been entrusted to the
Federal Government by the Constitution in order to establish uniformity in maritime matters, Congress may not defeat
that purpose by subjecting maritime affairs to the variant legislation of the states. It was said that the power of Congress
to enact new but uniform maritime laws does not so much imply as negative its competency to create by indirection, in
this single field, as many rules of law as there are states; it was to prevent just such a condition that the framers of the
Constitution gave the general government control in matters maritime.

Thereupon Congress made still another attempt to meet the situation and satisfy the demands of the harbor workers who
desired the benefits of compensation laws. It passed the Act of June 10, 1922 n3 adding to the saving clause of the
Judiciary Act the words:

"and (saving) to claimants for compensation for injury to or death of persons other than the master or
members of the crew of a vessel their rights and remedies under the workmen's compensation law of any
State, District, Territory or possession of the United States, which rights and remedies when conferred by
such law shall be exclusive."

This formula was adopted in the belief that the restriction of the benefits of state compensation laws to local maritime
workers by the exclusion of the masters and crews of vessels would not interfere with the uniform operation of maritime
law. In Dawson's n4 case this formula was also held unconstitutional. The Supreme Court reiterated the broad doctrine
of the Jensen and Knickerbocker Ice cases that the grant of admiralty and maritime jurisdiction looks to harmonious
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uniformity, that the impugned Act made no attempt to prescribe general rules and that on the contrary its manifest
purpose was to permit any state to alter the maritime law and thereby to introduce conflicting requirements and that it
was to prevent this result that the Constitution had adopted the law of the sea as a measure of maritime rights and
obligations. The Court hinted broadly how the Congress could act:

"[W]ithout doubt Congress has power to alter, amend or revise the maritime law by statutes of
general application embodying its will and judgment. This power, we think, would permit enactment of a
general employers' liability law, or general provisions for compensating injured employees; but it may
not be delegated to the several states. The grant of admiralty and maritime jurisdiction looks to
uniformity; otherwise wide discretion is left to the Congress ... Exercising another power, to regulate
commerce, Congress has prescribed the liability of interstate carriers by railroad for damages to
employees ... and thereby abrogated conflicting local rules."

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPractice & ProcedureJurisdictionAdmiralty LawPractice & ProcedureStatutory AuthorityConstitutional
LawThe JudiciaryJurisdictionMaritime JurisdictionConstitutional LawRelations Among GovernmentsGeneral
OverviewGovernmentsFederal GovernmentU.S. Congress

FOOTNOTES:
(n1)Footnote 1. Act of October 6, 1917, ch. 97, 40 Stat., amending Judicial Code § 24 subd. 3 and § 256 subd. 3.

(n2)Footnote 2. 253 U.S. 149, 40 S. Ct. 438, 64 L.Ed. 834 (1920).

(n3)Footnote 3. Act of June 10, 1922 (Mills Amendment), ch. 216, 42 Stat. 634.

(n4)Footnote 4. Washington v. W.C. Dawson & Co., 264 U.S. 219, 44 S. Ct. 302, 68 L.Ed. 646, 1924 A.M.C. 403
(1924).
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§ 4. Contemporaneous Development of Laws With Respect to Seamen.

It is an interesting circumstance that during the same decades when the longshoremen and repair yard workers and their
employers were continually endeavoring, in one form or another, to apply the workmen's compensation principle to
their relation and escape from the necessity of jury trials of negligence suits, the seamen who already had substantially
obtained those rights in the form of maintenance, cure, wages while incapacitated and damages for unseaworthy
appliances, were as vigorously endeavoring to broaden their position by improving their chances of recovering jury
damages for negligence in the common law courts. The Seamen's Act of 1915 n1 made the first move in this direction
by providing n2 that seamen having command should not be deemed to be fellow servants, but the utility of this
provision was much curtailed by the Chelentis case; n3 the seamen thereupon obtained from Congress a much more
effective common law remedy in the Merchant Marine Act of 1920, Section 33 of which, amending and indeed wholly
recasting Section 20 of the Seamen's Act of 1915 is popularly known as the Jones Act. n4

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPersonal InjuriesMaritime Tort ActionsNegligenceGeneral OverviewAdmiralty LawPersonal
InjuriesMaritime Workers' ClaimsGeneral OverviewAdmiralty LawPersonal InjuriesMaritime Workers' ClaimsJones
ActGeneral OverviewAdmiralty LawPersonal InjuriesMaritime Workers' ClaimsJones ActNegligence
StandardAdmiralty LawPersonal InjuriesMaritime Workers' ClaimsMaintenance & CureGeneral Overview

FOOTNOTES:
(n1)Footnote 1. Popularly known also as the La Follette Act of March 4, 1915, ch. 153, 38 Stat. 1164, its provisions
appear in various parts of 46 U.S.C.

(n2)Footnote 2. § 20 of the La Follette Act, N. 14 supra., provided: "[T]hat in any suit to recover damages for any
injury sustained on board vessel or in its service, seamen having command shall not be held to the fellow servants with
those under their authority."

(n3)Footnote 3. Chelentis v. Luckenbach S.S. Co., 247 U.S. 372, 38 S. Ct. 501, 62 L. Ed. 1171. The Court said that
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while the Osceola had reserved the question whether master and seaman are fellow servants, it had held that it made no
difference whatever in respect to the liability of the shipowners for an improvident order of the master which resulted in
personal injuries to the seaman. The Court added:

"and full effect must be given this (§ 20) whenever the relationship between such parties becomes important. But the
maritime law imposes upon a shipowner liability to a member of the crew injured at sea by reason of another member's
negligence, without regard to their relationship; it was of no consequence, therefore, to petitioner, whether or not the
alleged negligent order came from a fellow servant; the statute is irrelevant. The language of the section discloses no
intention to impose upon shipowners in the same measure of liability for injuries suffered by the crew while at sea as
the common law prescribes for employers in respect of their employees on shore."

(n4)Footnote 4. Act of June 5, 1920, ch. 250, 41 Stat. 988, 46 U.S.C. § 688.
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§ 5. Application of State Laws to Harbor Workers for Injuries Ashore.

After the decision in Dawson's case n1 three more years were to elapse before the Congress made a further attempt to
enact legislation. A couple of years before Dawson's case the Supreme Court had definitively declared that when a
longshoreman received accidental injuries while working on a pier or other extension of the land, the maritime law and
the broad principles of uniformity and harmony did not preclude the application of the local state workmen's
compensation law. n2 The maritime law, as it was then conceived, afforded no remedy for the injury of such an
employee on land, so that when the local compensation law superseded other state laws touching the liability in
question it did not come into conflict with any superior maritime law. This the Supreme court regarded as equally true
whether awards under the Act were made as upon implied agreements or otherwise. The stevedore's contract of
employment did not contemplate any dominant federal rule concerning the master's liability for personal injuries
received on land. On the other hand a seaman's contract contemplates the application of the general maritime law and
that law confers the right to maintenance and cure in case of illness or injury incurred, irrespective of negligence, while
he is in the ship's service whether such illness or injury originated on land or upon navigable waters; the seaman's
admiralty rights to maintenance and cure have a scope as broad as his employment. But a non-seaman could have no
cause of action in admiralty against his employer for injury unless received on navigable waters and received by reason
of the employer's negligence.

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPersonal InjuriesMaritime Workers' ClaimsGeneral OverviewAdmiralty LawPersonal InjuriesMaritime
Workers' ClaimsMaintenance & CureCovered EmployeesWorkers' Compensation & SSDIMaritime Workers'
ClaimsGeneral OverviewWorkers' Compensation & SSDIMaritime Workers' ClaimsConflicts of Laws

FOOTNOTES:
(n1)Footnote 1. Washington v. W.C. Dawson & Co., 264 U.S. 219, 44 S. Ct. 302, 68 L. Ed. 646, 1924 A.M.C. 403
(1924).

(n2)Footnote 2. State Indus. Comm'n of New York v. Nordenholt Corp., 259 U.S. 263, 42 S. Ct. 473, 66 L. Ed. 933
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(1922).
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§ 6. "Maritime but Local Doctrine."

In 1921, the Supreme Court, in Western Fuel Co. v. Garcia, n1 evolved the "maritime but local doctrine" in connection
with the application of a state wrongful death statute, reasoning that while the subject was maritime it was "local in
character" and that the application of the state statute "will not work material prejudice to the characteristic features of
the general maritime law, nor interfere with the general harmony and uniformity of that law in its international and
interstate relations." The following year, applying the principle of the Garcia case, the Supreme Court declared that an
exception to the Jensen doctrine might be made if the employment on and about the water is non-maritime and is of
such "local" character that the essential uniformity and harmony of the maritime law will not be impaired by permitting
the relations between master and servant to be governed by the local compensation law. In Grant Smith-Porter Ship Co.
v. Rohde, n2 a carpenter employed by a shipbuilding company and working upon a vessel launched but uncompleted,
had accepted the elective Workmen's Compensation Law of the Stae of Oregon by failure to give notice of rejection and
by making payments to the industrial accident fund by way of deductions from his wages. His employment was
considered non-maritime as the construction of a ship is not in this country a maritime subject matter, and the parties
had contracted in contemplation of the state statute. In such circumstances the Supreme Court held that the regulation,
by a local rule, of the rights, obligations, and consequent liabilities of the parties, as between themselves, "cannot
materially affect any rules of the sea whose uniformity is essential."

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPersonal InjuriesMaritime Workers' ClaimsGeneral OverviewWorkers' Compensation & SSDIMaritime
Workers' ClaimsGeneral OverviewWorkers' Compensation & SSDIMaritime Workers' ClaimsConflicts of Laws

FOOTNOTES:
(n1)Footnote 1. 257 U.S. 233, 42 S. Ct. 89, 66 L.Ed. 210 (1921).

(n2)Footnote 2. 257 U.S. 469, 42 S. Ct. 157, 66 L. Ed. 321 (1922). See also U.S. Casualty Co. v. Taylor, 64 F.2d
521, 1933 A.M.C. 1200 (4th Cir. 1933); Alaska Packers Ass'n v. Marshall (Ericksen's and Nelsen's Cases), 95 F.2d 279,
1938 A.M.C. 823 (9th Cir. [Alaska] 1938).
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§ 7. Congress Enacts Longshoremen's and Harbor Workers' Compensation Act.

When Congress again proceeded to enact legislation for compensation of longshoremen it found that it had to steer not
only by the lights of the Jensen, n1 Knickerbocker, n2 and Dawson n3 cases but also to make allowances for the
shoals created by the "maritime but local doctrine" of the Court according validity to the operation of state
compensation laws in certain cases of injuries on navigable waters where the employment was local in character having
no direct relation to navigation or commerce. As the Supreme Court was itself to acknowledge some thirty-five years
later, n4 the decisions of the Court between 1917 and 1926:

"produced no reliable determinant of valid State law coverage ... No dependable definition of the
area described as"maritime but local,' or of"local concern' where State laws apply ever emerged from the
many cases which dealt with the matter in this and the lower courts. The surest that could be said was
that any particular injury might be within the area of "local concern' depending upon its peculiar facts. In
numerous situations State acts were considered inapplicable because they were thought to work material
prejudice to the characteristic features of the general maritime law, particularly in cases of employees
engaged in repair work. On the other hand awards under State compensation acts were sustained in
situations wherein the effect on uniformity was often difficult to distinguish from those found to be
outside the purview of state laws."

It was in this state of the law that Congress proceeded to make a third attempt at legislation.

The proposal for legislation providing for uniform federal compensation had the unqualified support of both the
employers and employee representatives, but the form of the law was a matter of much discussion and debate. In its
original form the application section was drafted in these words:

"[T]his act shall apply to any employment performed on a place within admiralty jurisdiction of the
United States, except employment of local concern and of no direct relation to navigation and commerce:
but shall not apply to employment as master or crew of a vessel." n5

The Senate hearings indicate that there was much criticism of these provisions as being indefinite, vague and as inviting
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continual litigation. It is not known what transpired at the committee stage, but the section which finally emerged
provided that compensation would be payable,

"but only if the disability or death results from an injury occurring upon the navigable waters of the
United States (including any dry dock) and if recovery for the disability or death through workmen's
compensation proceedings may not validly be provided by State law." n6

It seems that having been discomfitted twice before, the congressional draftsmen, while made fully aware of the hazards
of uncertainty, were intent on achieving constitutional viability for the statute they were forging and they took refuge in
finding a formula which on the face of it appeared to reflect in statutory language the effect of the Jensen rule as
modified by the "maritime but local doctrine." During the consideration of the bill the seamen expressed a definite
preference for the system of maintenance and cure and employers' liability under which they were adjusting their injury
cases. n7 The new Act accordingly omitted the seamen and emerged as the Longshoremen's and Harbor Workers'
Compensation Act. n8

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPersonal InjuriesMaritime Workers' ClaimsLongshore & Harbor Workers' Compensation ActWorkers'
Compensation & SSDIMaritime Workers' ClaimsCompensabilityLongshore & Harbor Workers' Compensation
ActGeneral OverviewWorkers' Compensation & SSDIMaritime Workers' ClaimsCompensabilityLongshore & Harbor
Workers' Compensation ActCoverage & DefinitionsGeneral OverviewWorkers' Compensation & SSDIMaritime
Workers' ClaimsCompensabilityLongshore & Harbor Workers' Compensation ActExclusivity

FOOTNOTES:
(n1)Footnote 1. Southern Pacific Co. v. Jensen 244 U.S. 205, 37 S. Ct. 524, 61 L. Ed. 1086 (1917).

(n2)Footnote 2. Knickerbocker Ice Co. v. Stewart 253 U.S. 149, 40 S. Ct. 438, 64 L. Ed. 834 (1920).

(n3)Footnote 3. Washington v. W.C. Dawson & Co. 264 U.S. 219, 44 S. Ct. 302. 68 L. Ed. 646, 1924 A.M.C. 403
(1924).

(n4)Footnote 4. Calbeck v. Travelers Ins. Co., 370 U.S. 114, 82 S. Ct. 1196, 8 L. Ed. 2d 368 (1962).

(n5)Footnote 5. S. 3170, 69th Cong.

(n6)Footnote 6. § 903 U.S.C. before the Amendments Act of 1972.

(n7)Footnote 7. 68 Cong. Rec. 5403-5404, 5410, 5412.

(n8)Footnote 8. Longshoremen's and Harbor Workers' Compensation Act of March 4, 1927, ch. 509, 44 Stat. 1424,
33 U.S.C. §§ 901-950.
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§ 8. The Coverage Section--And its Uncertainty.

The Act was held constitutional by the Supreme Court in Crowell v. Benson. n1 The Court had no occasion to analyze
the coverage section in any great detail and seems to have assumed that the coverage of employees as between the Act
and state laws would be complementary and mutually exclusive. Thus in commenting on the average section the Court
held,

"[A]s the Act relates solely to injuries occurring upon the navigable waters of the United States, it
deals with the maritime law, applicable to matters that fall within the admiralty and maritime jurisdiction
... and the general authority of the Congress to alter or revise the maritime law which shall prevail
throughout the country is beyond dispute. In limiting the application of the Act to cases where
recovery"through workmen's compensation proceedings may not validly be provided by State law,' the
Congress evidently had in view the decisions of this Court with respect to the scope of the exclusive
authority of the national legislature. The propriety of providing by Federal statute for compensation of
employees in such cases had been expressly recognized by this Court, and within its sphere the statute
was designed to accomplish the same general purpose as the workmen's compensation laws of the
States."

The hurdle of constitutionality was crossed, but the inherent uncertainty in the coverage section was for the next
forty-five years to cloud the reasoning of many a court and generate legal fictions and interpretations which will
continue to confound students of the maritime legal history of our times. The conditions of the coverage section raised
questions going to the root of the jurisdiction. As subsequent events were to show, although the Act charted "a course
for thousands of workers, many weary and frustrated litigants were unable to navigate the legal complexities of state
and maritime jurisdiction, misjudged their course, and pursued the wrong remedy until after prescription had barred
appropriate relief." n2

The employers too suffered from the uncertainty of the law and the confusion in its interpretation which assumed such
proportions that even the most competent counsel could not predict how the jurisdictional issue would be decided. The
interpretation and legal fictions evolved in a particular case to achieve a just solution had repercussions and
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consequences which could never have been in the contemplation of the law makers or the decision givers. An employer
who had believed himself to be governed by the state law and contributed to the state insurance fund could find that his
contributions afforded him no protection if a court held that the federal law applied. He was then liable not only to lose
the benefits of his contributions but also to be subject to severe penalties of the law in addition to making substantial
additional payments. n3 An employer who had made provision under the federal law could find that his employee had
an option not to accept the compensation under this law but to pursue a remedy under the state law under which the
employer had made no provision and became thus liable under that statute to defend an action in negligence without the
benefit of the normal common law defenses. n4

Uncertain as the "maritime but local rule" was the Act seemed to have compounded the uncertainty, quite
unintentionally perhaps, by appearing to reject a fundamental basis of the doctrine, vital to its application. The doctrine
was introduced to supplement maritime law, not to obliterate it. In maritime matters of purely local interest where there
was no existing positive rule of admiralty law, n5 it permitted the absorption of local law; and in such matters it might
even allow a special local remedy to operate in derogation of a general remedy under admiralty law. n6 The doctrine
never meant, that, in a "maritime but local" matter where there was no positive local rule or adequate local remedy,
admiralty would surrender its jurisdiction. As drafted the coverage section was open precisely to that construction,
namely that, if it was theoretically and constitutionally possible for a state to provide for a case, the coverage of the
federal law was ousted even though in fact no provision was made by the state, thus resulting in admiralty surrendering
a matter to the local jurisdiction in cases where no remedy might be available at all. It was indeed open to the Congress
in exercise of its paramount power to amend maritime and admiralty law to make such a provision, but in the absence of
language clearly manifesting such intention an interpretation suggesting that a vacuum could arise in an area described
as "maritime but local" had to be avoided. But the matter was not easily resolved.
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FOOTNOTES:
(n1)Footnote 1. Crowell v. Benson (Knudsen's Case), 285 U.S. 22, 52 S. Ct. 285, 76 L. Ed. 598, 1932 A.M.C. 598,
(1932).

(n2)Footnote 2. Holland v. Harrison Bros. Dry Dock and Repair Yard Inc., 306 F.2d 369 (5th Cir.), modified on
other grounds, 308 F.2d 570, 1963 A.M.C. 1343 (5th Cir. 1962).

(n3)Footnote 3. Davis v. Dept. of Labor and Indus., 317 U.S. 249, 63 S. Ct. 225, 87 L. Ed. 246, 1942 A.M.C. 1653
(1942).

(n4)Footnote 4. Cf. Halm v. Ross Island Sand and Gravel Co., 358 U.S. 272, 79 S. Ct. 266, 3 L. Ed. 2d 292 (1959).

(n5)Footnote 5. Cf. Western Fuel Co. v. Garcia, 257 U.S. 233, 42 S. Ct. 89, 66 L. Ed. 210 (1921).

(n6)Footnote 6. Grant Smith-Porter Ship Co. v. Rohde, 257 U.S. 469, 42 S. Ct. 157, 66 L. Ed. 321 (1922).
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§ 9. Confusion in Interpretation of Coverage Section.

While on the general construction of the Act there accumulated a substantial body of authority that the Act be construed
broadly, n1 with a view to its beneficient purposes and doubts resolved in favor of employees, there was confusion in
regard to the interpretation of the coverage section. In United States Casualty Co. v. Taylor, n2 the Court of Appeals
for the Fourth Circuit rejected the contention that it was the intention of the Congress to exercise its power to the full
extent, and held:

"that the federal act is applicable only to workmen engaged in maritime employment, and that
compensation under the act may lawfully be paid only in those cases in which a state has no authority to
act. The phrase"may not be validly be provided by State law' obviously refers to the authority of a state
to act and not to the inquiry as to whether a state has exercised its power. Congress intended to occupy
only a portion of the field (the crews of ships being excepted) from which the states are excluded, and to
abstain altogether from duplicating the work of the states in the field which they are permitted to enter.
Concurrent remedies in both state or federal proceedings are not available. It was the original policy of
Congress to leave to the states, as far as possible, to provide compensation to workers for industrial
accidents, and this policy has been continued in the present statute. It is noteworthy that by this course of
action the requirement of uniformity in matters of admiralty and maritime jurisdiction is observed.

"We come then to the nature of the injured man's employment in this case, and to determine whether
it lay within the scope of permissible state compensation legislation. He was engaged upon navigable
waters in the completion of a new ship launched but not quite finished or placed in navigation as an
instrument of commerce. Such work is not maritime in the accepted meaning of that term.

"South Carolina, unlike most of the states, has not seen fit to pass a workmen's compensation act.
But this circumstance is not material in the pending case, for our decision depends upon the existence,
and not upon the exercise, of the power of the state to give to its people the benefits of such legislation."

Despite the misconstruction of the basis of the "maritime but local" rule, certiorari was not granted by the Supreme
Court. Contemporaneously, however, the Court of Appeals for the Fifth Circuit declared: n3
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"[T]he question whether jurisdiction over a maritime tort could be asserted under the compensation
laws of the states, or existed exclusively in admiralty, was an important one when the decisions were
rendered in the Rhode ... and other similar cases ... but since the passage of this act (the Federal
Workmen's Compensation Act) the importance of that question has largely disappeared...

"The elaborate provisions of the Act, viewed in the light of prior Congressional legislation as
interpreted by the Supreme Court, leaves no room for doubt, as it appears to us, that Congress intended
to exercise to the fullest extent all the power and jurisdiction it had over the subject matter. The liability
of an employer who makes provision to secure compensation to his employees is exclusive of all other
liability that might be asserted by them against him. State compensation laws and this compensation law
of Congress are mutually exclusive of each other. The existence of the act of 1927 must be taken into
consideration and given effect in determining whether under Section 3 (33 USCA § 903) thereof the
compensation laws of the states are valid and applicable; for state laws cannot now validly apply to a
subject matter over which Congress has exercised its exclusive jurisdiction."

After about thirteen years of conflicting decision, the matter of the dividing line came up to the Supreme Court for
consideration. In Parker v. Motor Boat Sales, Inc. n4 an employee, hired primarily as a janitor and porter, was drowned
when a boat in which he was riding capsized on the James River off Richmond, Virginia. The boat belonged to a
customer of his employer and he and a fellow employee were testing one of the employer's outboard motors for which
the boatowner was a prospective purchaser. The Court of Appeals for the Fourth Circuit set aside an award to the
employee's dependents under the Longshoremen's Act holding that the claimant's employment was "strictly local ...,"
that it was "not necessary for the exclusion of the operation of the Federal Act that a recovery should be actually
available under a state compensation act," and that "[I]f the state statute can apply, the federal cannot." The Supreme
Court reversed. The Court pointed out:

"For regardless of whether or not the limitation on the power of states set out in the Jensen Case is to
be accepted, it is not doubted that Congress could constitutionally have provided for recovery under a
federal statute in this kind of situation. The question is whether Congress has so provided in this statute.
The proviso of § 3(a), 33 USCA § 903(a), aside, there would be no difficulty whatever in concluding it
has. For the Act expressly includes within its ambit accidents"arising out of and in the course of
employment' in the case of employees engaged"in maritime employment, in whole or in part, upon the
navigable waters of the United States,' and Armistead's death was the result of such an accident. While
the proviso of § 3(a) appears to be a subtraction from the scope of the Act thus outlined by Congress, we
believe that, properly interpreted, it is not a large enough subtraction to place this case outside the
coverage which Congress intended to provide.

"There can be no doubt that the purpose of the Act was to provide for federal compensation in the
area which the specific decision referred to placed beyond the reach of the states. The proviso permitting
recovery only where the compensation"may not validly be provided by State law' cannot be read in a
manner that would defeat this purpose. An interpretation which would enlarge or contract the effect of
the proviso in accordance with whether this Court rejected or reaffirmed the constitutional basis of the
Jensen and its companion cases cannot be acceptable. The result of such an interpretation would be to
subject the scope of protection that Congress wished to provide, to uncertainties that Congress wished to
avoid.

"The main impetus for the Longshoremen's and Harbor Workers' Compensation Act was the need to
correct a gap made plain by decisions of this Court. We believe that there is only one interpretation of the
proviso in § 3(a) which would accord with the aim of Congress; the field in which a state may not validly
provide for compensation must be taken, for the purposes of the Act, as the same field which the Jensen
line of decision excluded from state compensation laws. Without affirming or rejecting the constitutional
implications of those cases, we accept them as the measure by which Congress intended to mark the
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scope of the Act they brought into existence."
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FOOTNOTES:
(n1)Footnote 1. Cf. Baltimore & O.R. Co. v. Clark, 56 F.2d 212 (D. Md.), modified on other grounds, 59 F.2d 595 (4th
Cir.), aff'd, 309 U.S. 251, 60 S. Ct. 544, 84 L. Ed. 732, 1940 A.M.C. 327 (1932); South Chicago Coal & Dock Co. v.
Bassett, 104 F.2d 522 (3d Cir. 1940); Grain Handling Co. v. McManigal, 23 F. Supp. 748 (W.D.N.Y. 1938), aff'd, 102
F.2d 464 (2d Cir. 1939), cert. denied, 308 U.S. 570, 60 S. Ct. 83, 84 L. Ed. 478 (1939).

(n2)Footnote 2. 64 F.2d 521 (4th Cir.), cert. denied, 290 U.S. 639, 54 S. Ct. 56, 78 L. Ed. 555 (1933).

(n3)Footnote 3. Continental Casualty Co. v. Lawson, 64 F.2d 802 (5th Cir. [Fla.] 1933).

(n4)Footnote 4. 314 U.S. 266, 62 S. Ct. 221, 86 L. Ed. 184 (1961).
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§ 10. The Twilight-Zone Doctrine.

A landscape, however, changes with the positioning of the point of view and the state of law as depicted from the point
of view of a claimant of federal benefits had little application to the claim of one who, though he might have sought
federal relief, thought himself entitled to a state remedy; and this is exactly what happened a year later in Davis v.
Department of Labor and Industries. n1

A structural steel worker engaged in dismantling a bridge across a navigable river was cutting and stowing steel in a
barge when he fell into the river from the barge and was drowned. His widow sought compensation under the state act.
Her claim was rejected by all the tribunals and courts in Washington, including the Supreme Court of Washington, on
the ground that Davis was at the time of his accident engaged in the performance of a maritime service upon navigable
waters and as such the state had no jurisdiction over such accidents and they were not within the purview of the
Industrial Insurance Act. The Washington statute provided for compensation if the application could be made within the
legislative jurisdiction of the state. The Act further applied to all employers or workmen "engaged in maritime
occupations for whom no right or obligation exists under the maritime laws." The Supreme Court of the United States
referred to the previous decisions of the Court and remarked, "[W]hen a state could and when it could not grant
protection under a compensation act was left as a perplexing problem for it was held difficult if not impossible to define
this boundary with exactness." According to the coverage section of the Longshoremen's and Harbor Workers' Act the
Court said, "Congress made clear its purpose to permit state compensation protection whenever possible when making
the federal law applicable only if recovery for the disability or death through workmen's compensation proceedings may
not validly be provided by state law." The Court pointed out that harbor workers and longshoremen employed in whole
or in part upon the navigable waters were clearly protected, but,

"employees such as the decedent occupy that shadowy area within which at some undefined and
undefinable point state laws can validly provide compensation. This Court has been unable to give any
guiding definite rule to determine the extent of state power in advance of litigation; and has held that the
margins of state authority must be determined in view of the surrounding circumstances as cases arise...
The determination of particular cases of which there have been a great many have become extremely
difficult. It is fair to say that a number of cases can be cited both in behalf of and in opposition to

Page 20



recovery here."

The Court then referred to the provisions of the federal law and the state statute attempting to make the relief mutually
exclusive and pointed out that both these laws showed clearly that neither was intended to encroach on the field
occupied by the other.

"But the line separating the scope of the two being undefined and undefinable with exact precision
marginal employment may by reason of particular facts fall on either side... There is in the light of the
cases referred to clearly a twilight zone in which the employees must have their rights determined case
by case and in which particular facts and circumstances are vital elements."

In view of the undefinability of the position the Court then proceeded to act on the presumption of the constitutionality
of a statute, as it considered that any contrary decision would mean holding that the Washington Act was
unconstitutional as applied to the petitioner; and that such a conclusion could not be rested on so hazardous a factual
foundation as appeared in this case. On that basis the Court ruled in favor of the claimant. Mr. Justice Frankfurter who
added a separate concurring judgment indicated broadly that the resources of adjudication could no longer bring relief
from the difficulties which judicial process itself brought into being. He thought that until Congress saw fit to attempt
another comprehensive solution the Court could do no more than to bring some order out of the remaining judicial
chaos as marginal situations came before it, that theoretic illogic is inevitable in cases on the border line. Mr. Chief
Justice Stone dissented. He pointed out that the twilight zone not only controverted the words of the statute but imposed
an unauthorized burden on the employer, who would have to comply with both the state law and the federal law and
make contributions to the insurance fund in accordance with both acts. He considered that escape from Jensen's
embarrassment by the adoption of the twilight zone doctrine, in disregard of the jurisdictional command of the federal
statute, was plainly not permissible nor practical.

The engrafting of the twilight zone doctrine on the Longshoremen's and Harbor Workers' Act resolved, it is believed,
many a case in practice and it was probably with the intention of leaving well enough alone that the Supreme court
decided to dispose of the few conflicts presented to it by per curiam decisions. The results of Moore, n2 Baskin, n3
Avondale Marine Ways, n4 and Hahn n5 were not particularly illuminating; indeed in Flowers, n6 the Circuit Judge,
John R. Brown of the Fifth Circuit, felt compelled to say, "here as so often the facts strikingly simple neither complex
nor conflicting are not the cause of bewilderment. On them the picture is clear cut. What distorts, obscures or befogs the
vision is not fact but law." And he squarely imputes any twilight that might envelop the case to the decision in Moore
n7 and Baskin. n8 While the decision in Avondale Marine Ways n9 was otherwise justifiable, Hahn's n10 had the
demerit of furthering the illogic to frustrate the very purpose of its invention. In this case Hahn was injured while
working on a barge in navigable waters within the state of Oregon. The employer had secured payment of compensation
under the Longshoremen's and Harbor Workers' Compensation Act, but had elected not to be covered by the Oregon
Workers' Compensation Rule. Instead of accepting the benefits which were clearly available to him and for which
provision had been made, Hahn brought an action for personal injuries in an Oregon state court; the Oregon statute
permitting such an action against an employer not participating in the State Workmen's Compensation Plan. As Mr.
Justice Stewart, with whom Mr. Justice Harlan joined in dissenting, said,

"[E]ven accepting the premise that the circumstances surrounding Hahn's accident brought it within
the twilight zone no one had supposed until today that either Davis n11 or the federal statute allowed an
employee to spurn federal compensation and submit his claim to a state court jury."

In Flowers n12 and in Noah n13 which occurred sometime later, the courts were able to find that those cases were
clearly outside the twilight zone and within the exclusive domain of federal legislation.

Legal Topics:
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FOOTNOTES:
(n1)Footnote 1. 317 U.S. 249, 63 S. Ct. 225, 87 L. Ed. 246, 1942 A.M.C. 1653 (1942).

(n2)Footnote 2. Bethlehem Steel Co. v. Moore, 335 U.S. 874, 695 S. Ct. 239, 93 L. Ed. 417, aff'g per curiam
Moore's Case, 323 Mass. 162, 80 N.E.2d 478, 1948 A.M.C. 1862 (1948).

(n3)Footnote 3. Baskin v. Indus. Acc. Comm'n, 338 U.S. 854, 70 S. Ct. 99, 94 L. Ed. 523, rev'g per curiam, 89 Ca.
App. 2d 632, 201 P.2d 549, on remand to the state court, 97 Cal. App. 2d 257, 217 P.2d 733, aff'd sub nom. Kaiser Co.
v. Baskin, 340 U.S. 886, 71 S. Ct. 208, 95 L. Ed. 643 (1950).

(n4)Footnote 4. Avondale Marine Ways v. Henderson, 344 U.S. 366, 74 S. Ct. 100, 98 L. Ed. 77, 1953 A.M.C.
1990, aff'g per curiam 201 F.2d 437, 1953 A.M.C. 432 (5th Cir. 1953).

(n5)Footnote 5. Hahn v. Ross Island Sand & Gravel Co., 358 U.S. 272, 79 S. Ct. 266, 3 L. Ed. 2d 292, 1959
A.M.C. 570, rehearing denied, 359 U.S. 921, 79 S. Ct. 577, 3 L. Ed. 2d 583 (1959), rev'g 320 P.2d 688, 214 Or. 1
(1958).

(n6)Footnote 6. Flowers v. Travelers Ins. Co., 258 F.2d 220, 1958 A.M.C. 2420 (5th Cir. 1958), cert. denied, 359
U.S. 920, 79 S. Ct. 591, 3 L. Ed. 2d 582 (1959).

(n7)Footnote 7. See n.2 supra.

(n8)Footnote 8. See n.3 supra.

(n9)Footnote 9. See n.4 supra.

(n10)Footnote 10. See n.5 supra.

(n11)Footnote 11. Davis v. Dept. of Labor and Indus., 317 U.S. 249, 63 S. Ct. 225, 87 L. Ed. 246, 1942 A.M.C.
1653 (1942).

(n12)Footnote 12. See n.6 supra.

(n13)Footnote 13. Noah v. Liberty Mutual Ins. Co., 267 F.2d 218, 1959 A.M.C. 2047 (5th Cir. [La.] 1959) setting
aside on rehearing previous opinion 256 F.2d 547, 1959 A.M.C. 573 (5th Cir. [La.] 1959), and aff'g 162 F. Supp. 723,
1958 A.M.C. 2306 (E.D. La. 1958).
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§ 11. The "CALBECK" Interpretation.

In 1962, most, if not all, of the troublesome legal fictions which had developed since the Jensen decision were
practically abandoned by the Supreme Court's decision in Calbeck v. Travelers Insurance Co. n1 The case involved a
shore worker injured while working upon a vessel afloat on navigable waters but still under construction. The case was
not within the twilight zone since a line of cases had established that injuries occurring on vessels under construction,
though afloat, were compensable under state law. The Supreme Court, however, held that an award under the
Longshoremen's Act was proper on the basis that any injury occurring upon navigable waters is compensable under the
federal Act.

In reaching its decision, the Court gave the phrase "if recovery ... may not validly be provided by State law" a very
broad interpretation. The Court also held that the acceptance of payments made under a state compensation act by an
injured employee does not constitute an election of the remedy under state law and does not preclude recovery under the
Longshoremen's Act. There was no question of double recovery for the full amount of all payments made by the
employer under the state act was credited against the federal award, since no double recovery is permitted.

No express reference was made in the Calbeck decision to the twilight zone rule. As one court has stated: n2

"One wonders whether the Supreme Court did not, by its silence, condemn the twilight zone as a
poor verbal device, approving all the while the underlying idea that state and federal compensation cases
do overlap in certain instances."

There is, of course, much force in the dissenting opinion of Mr. Justice Stewart, with whom Mr. Justice Harlan joined,
that the statutory language ought to have been construed as barring a federal remedy where a state could constitutionally
provide a compensation remedy; but, in the light of the history of the operation of the Longshore and Harbor Workers'
Act, their description of the majority judgment as an "exercise in judicial legerdemain" was unduly harsh. A private
document in the nature of Section 3 of the Act would probably have been set aside for uncertainty; and the Congress did
little to help by its silence over the years in spite of the manifest defects demonstrated by a number of court decisions.
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FOOTNOTES:
(n1)Footnote 1. Calbeck v. Travelers Insurance Co., 370 U.S. 114, 8 L. Ed. 2d 368, 82 S. Ct. 1196, 1962 A.M.C. 1413
(1962).

(n2)Footnote 2. Michigan Mutual Liability Co. v. Arrien, 233 F. Supp. 496 (S.D.N.Y. 1964), aff'd, 344 F.2d 640,
1965 A.M.C. 805 (2d Cir.), cert. denied, 382 U.S. 835, 86 S. Ct. 80, 15 L. Ed. 2d 78 (1965).
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§ 12. Congress Amends Law in 1972 and 1984.

It is therefore a matter of much relief that after forty-five years of the passing of the Act, the Congress should at last
have taken the steps to amend the Act n1 in 1972 to cure a number of defects which had become apparent and inter alia,
to provide a remedy for longshoremen and harbor workers and others in maritime employment in respect of all injuries
whether occurring on navigable waters or on the adjoining shore installations such as wharves, piers, etc. and
irrespective of and without reference to any state legislation on the subject.

In 1984, there was again a need to amend the statute. The Committee on Education and Labor thought changes in the
Act were necessary to reduce the Longshore employers' expense of coverage. n2 One commentator opined that the 1984
Amendments were due to "the hardship it [the Act after enactment of the 1972 Amendments] has placed upon many of
this nation's basic industries, and because of the inclusion in the 1972 amendments of many workers who did not truly
meet the intent of the original Act." n3

Therefore, changes to the Act include a narrowing of the type of "employees" eligible to claim relief under the Act, n4 a
requirement that a subcontractor's employee first seek relief from the subcontractor, rather than the maritime contractor,
n5 a provision upholding fair employer-employee compensator settlement decrees, n6 a provision raising the penalty for
misrepresentation of a claim, n7 the imposition of stricter proof guidelines for loss of hearing, n8 a narrowing of the
definition of what constitutes "wages," n9 and the placement of a "cap" on the amount of death benefits that can be
imposed. n10

While benefiting the class of potential defendant employers, the 1984 amended Act has included some advantages for
prospective claimants as well. The determination of the time of an injury is now based on when the injury or disease
manifested itself, rather than the last time the employee was exposed to this work-related danger, thereby entitling the
employee to a later, and presumably higher, salary base used in computing compensation. n11 In addition, filing of
notice is extended to a period of two years, n12 a provision which favors claimants.

Legal Topics:
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FOOTNOTES:
(n1)Footnote 1. Longshore and Harbor Workers' Compensation Act Amendments of 1972, P.L. 92-576, 92nd
Congress, S. 2318, Oct. 27, 1972.

(n2)Footnote 2. See H.R. Rep. No. 1027, 98th Cong., 2d Sess. 36, reprinted in 1984 U.S. Code Cong. & Ad. News
2734, 2736.

(n3)Footnote 3. See "Additional Views of Hon. Austin J. Murphy," reprinted in 1984 U.S. Code Cong. & Ad.
News 2734, 2764.

(n4)Footnote 4. See Longshore and Harbor Workers' Compensation Act § 2(3), 33 U.S.C. § 902(3) (1984).

(n5)Footnote 5. See Longshore and Harbor Workers' Compensation Act § 4(a), 33 U.S.C. § 904(a) (1984).

(n6)Footnote 6. See Longshore and Harbor Workers' Compensation Act § 8(i), 33 U.S.C. § 908(i) (1984).

(n7)Footnote 7. See Longshore and Harbor Workers' Compensation Act § 31, 22 U.S.C. § 931 (1984); see also
Longshore and Harbor Workers' Compensation Act § 7(c), 33 U.S.C. § 907(c) (1984) for strict assessments of qualified
physicians.

(n8)Footnote 8. See Longshore and Harbor Workers' Compensation Act § 8(13), 33 U.S.C. § 908(13) (1984).

(n9)Footnote 9. See Longshore and Harbor Workers' Compensation Act § 2(13), 33 U.S.C. § 902(13) (1984).

(n10)Footnote 10. See Longshore and Harbor Workers' Compensation Act § 6(b)(1), 33 U.S.C. § 906(b)(1) (1984).

(n11)Footnote 11. See Longshore and Harbor Workers' Compensation Act § 10(i), 33 U.S.C. § 910(1) (1984); see
also Todd Shipyards Corp. v. Black, 717 F.2d 1280 (9th Cir. 1982), cert. denied, 466 U.S. 937, 104 S. Ct. 1910, 80 L.
Ed. 2d 459 (1984).

(n12)Footnote 12. See Longshore and Harbor Workers' Compensation Act § 13(b)(2), 33 U.S.C. § 913(b)(2)
(1984).

Page 26
1A-I Benedict on Admiralty § 12



14 of 97 DOCUMENTS

Benedict on Admiralty

Copyright 2011, Matthew Bender & Company, Inc., a member of the LexisNexis Group.

Volume 1A: Longshore and Harbor Worker Compensation Act Chapters I-V, Apps. A-E
Chapter I. HISTORICAL DEVELOPMENT OF WORKMEN'S COMPENSATION LAW FOR LONGSHORE AND

HARBOR WORKERS

1A-I Benedict on Admiralty § 13

§ 13. The Warranty of Seaworthiness and Longshoremen.

In view of the abolition by statute n1 of any action by longshoremen or harbor workers against a vessel based upon the
warranty of seaworthiness or a breach thereof, it is unnecessary in the context of the present work to discuss in any
detail the precise content and scope of the action which is still open to seamen afloat. It would suffice to say that by a
course of decisions commencing with Seas Shipping Co. v. Sieracki n2 the remedy fashioned by the courts in federal
maritime law was held to extend to a longshoreman injured while loading a ship even though the longshoreman was
employed by an independent contractor. The basis of the doctrine of unseaworthiness is that a ship owner has a duty to
those within a defined range, to provide a seaworthy vessel and this duty is absolute. "It is essentially a species of
liability without fault analogous to other well known instances in our law. Derived from and shaped to meet the hazards
which performing the service imposes, the liability is neither limited by conceptions of negligence or contractual in
character ... It is a form of absolute duty owing to all within the range of its humanitarian policy." n3 In holding that this
remedy was available to longshoremen the Court noted particularly the hazards of marine service, the helplessness of
the men to ward off the perils of unseaworthiness, the harshness of forcing them to shoulder their losses alone. n4 The
Court held that the Longshore and Harbor Workers' Act was not intended to take away from longshoremen the
traditional remedies of the sea so that recovery for unseaworthiness could be had notwithstanding the availability of
compensation. Ten years later in Ryan Stevedoring Co. v. Trans Atlantic S.S. Corp. n5 the Court was faced with the
question of whether a ship owner who was forced to pay damages to a longshoreman injured by the unsafe storage of
cargo could recover indemnity from the stevedoring company for whom the longshoreman worked. Even in the absence
of any indemnity provision the Court held that the stevedoring company was liable over to the ship owner because it
had promised to store the cargo safely. The Court was not convinced by arguments that its result made the economic
burden of the longshoreman's recovery fall on the stevedoring employer contrary to the purpose of the Longshore and
Harbor Workers' Act. Section 5 of the Act before the 1972 amendment provided that the liability of an employer would
be exclusive and in place of all other liability of such employer to the employee and his legal representatives and
anyone otherwise entitled to recover damages from the employer at law or in admiralty on account of injury or death.
The exception was where an employer had failed to secure the payment of compensation in which event the person
concerned could elect to claim compensation either under the Act or by way of a separate suit.

In Reed v. Steamship Yaka n6 the question arose whether an action based on the warranty of seaworthiness or breach
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thereof would lie against the bareboat charterer of a vessel who was also the stevedoring company employing
longshoremen. The Supreme Court admitted that the statute on the face of it lent support to the construction placed by
the charterer and employer that his liability under the Act was exclusive. The Court, however, took account of the fact
that their prior decisions like Sieracki n7 and Ryan n8 had been left unchanged by Congress. In particular the Supreme
Court referred to the fact that in the Sieracki n9 case which had been consistently followed n10 to a ship owner's
obligation of seaworthiness was held to be absolute; it could not be shifted about, limited or escaped by contracts or by
the absence of contracts and that the ship owner's obligation was rooted not in contracts but in the hazards of the work.
The Court noted that the holding in Ryan n11 that a negligent stevedoring company must indemnify a ship owner had
been followed in later cases and to some degree extended. n12 The Court noted that they had previously ruled n13 that
the Longshore Act must be liberally construed in conformance with its purpose and in a way which would avoid harsh
and incongruous results; and the Court was of the opinion that it would in fact produce such a result, out of keeping
with the dominant intent of the Congress to help longshoremen, to distinguish between liability to longshoremen injured
under precisely the same circumstances because some drew their pay directly from a ship owner and others from a
stevedoring company doing the ship's service. The Court accordingly held n14 that the longshoreman was not barred by
the Act from relying upon the liability of his employer as shipowner for unseaworthiness to support an action in rem
against the vessel.

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPersonal InjuriesMaritime Workers' ClaimsLongshore & Harbor Workers' Compensation ActAdmiralty
LawPersonal InjuriesMaritime Workers' ClaimsUnseaworthinessDutyWorkers' Compensation & SSDIMaritime
Workers' ClaimsCompensabilityLongshore & Harbor Workers' Compensation ActCoverage & DefinitionsGeneral
OverviewWorkers' Compensation & SSDIMaritime Workers' ClaimsCompensabilityLongshore & Harbor Workers'
Compensation ActExclusivityWorkers' Compensation & SSDIMaritime Workers' ClaimsNegligence

FOOTNOTES:
(n1)Footnote 1. Section 18 of the Longshore and Harbor Workers' Compensation Act Amendments of 1972 [P.L.
92-576, 92nd Cong. S. 2318, Oct. 27, 1972], amending Section 5 of the Longshore and Harbor Workers' Compensation
Act, 33 U.S.C. § 905.

(n2)Footnote 2. 328 U.S. 85, 66 S. Ct. 872, 90 L. Ed. 1099, 1946 A.M.C. 698 (1946); see also Pope & Talbot, Inc.
v. Hawn, 346 U.S. 406, 74 S. Ct 202, 98 L. Ed. 143 (1953); Alaska S.S. Co. v. Peterson, 347 U.S. 396, 74 S. Ct. 601, 98
L. Ed. 798 (1954); Rogers v. United States Lines, 347 U.S. 984, 74 S. Ct. 849, 98 L. Ed 1120 (1954); Crumady v. the
Joachim Hendrik Fisser, 358 U.S. 423, 79 S. Ct. 445, 3 L. Ed. 2d 413, 15 N.C.C.A.3d 265 (1959).

(n3)Footnote 3. Id.

(n4)Footnote 4. Cf. Reed v. Steamship Yaka, 373 U.S. 410, 83 S. Ct. 1349, 11 L. Ed. 2d 448 (1963).

(n5)Footnote 5. Ryan Stevedoring Co. v. Pan-Atlantic S.S. Corp., 350 U.S. 124, 76 S. Ct. 232, 100 L. Ed. 133
(1956).

(n6)Footnote 6. See n.4 supra.

(n7)Footnote 7. See n.2 supra.

(n8)Footnote 8. See n.5 supra.

(n9)Footnote 9. See n.4 supra.

(n10)Footnote 10. See n.2 supra.

Page 28
1A-I Benedict on Admiralty § 13



(n11)Footnote 11. See n.5 supra.

(n12)Footnote 12. See, e.g., Weyerhaeuser S.S. Co. v. Nacirema Operating Co., 355 U.S. 563, 78 S. Ct. 438, 2 L.
Ed. 2d 491 (1958); Crumday v. The Joachim Hendrik Fisser, 358 U.S. 423, 79 S. Ct. 445, 3 L. Ed. 2d 413, 15
N.C.C.A.3d 265 (1959); Waterman S.S. Corp. v. Dugan & McNamara, Inc., 364 U.S. 421, 81 S. Ct. 200, 5 L. Ed. 2d
169 (1960).

(n13)Footnote 13. Voris v. Eikel, 346 U.S. 328, 333, 74 S. Ct. 88, 98 L. Ed. 5, 10 (1953).

(n14)Footnote 14. Reed v. Steamship Yaka, 373 U.S. 410, 83 S. Ct. 1349, 11 L. Ed. 2d 448 (1963). There was a
vigorous dissenting opinion of Mr. Justice Harlan with whom Mr. Justice Stewart joined. He though that "any anomaly
... should be left to the Congress to remedy, for it may be that it would choose means wholly different from those
chosen by the Court. There is an outer limit beyond which judicial construction of the language ought not to go and I
respectfully submit that the limit has been exceeded here."
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§ 14. Abolition of Actions of Harbor Workers for Unseaworthiness and of Indemnity Provisions in Contracts
Between Shipowners and Stevedore Employers.

Longshore and Harbor Worker's Compensation Act Amendments of 1972 introduced far reaching changes in the law. It
has been provided n1 that in the event of injury to a person covered under the Act caused by the the negligence of a
vessel, such person or anyone otherwise entitled to recover damages by reason thereof may bring an action against such
vessel as a third party in accordance with the provisions of Section 33 of the Act. The action may be based only on
negligence. The liability of a vessel shall not be based upon the warranty of seaworthiness or breach thereof at the time
of the injury. n2 Moreover, in the event of an action against a vessel as a third party the employer will not be liable to
the vessel for such damages directly or indirectly, and any agreements or warranties to the contrary shall be void. In
other words, the giving of any indemnity by the employer to the shipowner is no longer valid.

The fiction of according legal personality to the vessel for purposes of an action in rem is obliquely explained and
clarified by introducing a definition of the term "vessel." The term vessel is defined to mean n3 any vessel upon which
or in connection with which any person entitled to benefits under this Act suffers injury or death arising out of or in the
course of his employment, and in addition, said vessel's owner, owner pro hac vice, agent, operator, charterer or bare
boat charterer, master, officer, or crew member. n4

It would seem, therefore, that both an action in rem against the vessel and an action in personam against the owner and
others will lie.

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPersonal InjuriesMaritime Workers' ClaimsLongshore & Harbor Workers' Compensation ActWorkers'
Compensation & SSDIMaritime Workers' ClaimsCompensabilityLongshore & Harbor Workers' Compensation
ActCoverage & DefinitionsEmployersWorkers' Compensation & SSDIMaritime Workers'
ClaimsCompensabilityLongshore & Harbor Workers' Compensation ActNegligenceWorkers' Compensation &
SSDIMaritime Workers' ClaimsConflicts of LawsWorkers' Compensation & SSDIMaritime Workers'
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ClaimsNegligence

FOOTNOTES:
(n1)Footnote 1. Longshore and Harbor Workers' Compensation Act Section 5, 33 U.S.C. § 905.

(n2)Footnote 2. See Castorina v. Lykes Bros. S.S. Co., 758 F.2d 1025, 17 BRBS 68 (CRT) (5th Cir.), cert. denied,
474 U.S. 846 (1985) (The Fifth Circuit affirmed a district court's holding that a shipowner did not owe claimant a
warranty of seaworthiness since claimant's injury occurred after the 1972 amendments to the Longshoremen & Harbor
Workers Compensation Act. The court held that the district court was correct in finding that the Act as amended in 1972
applied to claimant since claimant's asbestosis manifested itself in 1979 and Congress intended that the date a disease
manifests itself, not the date that it is contracted, governs the law which is to be applied. The court affirmed the district
court's holding that the shipowner was not negligent in any manner under § 5(b) of the Act where the shipowner did not
know and should not have known that exposure to asbestos dust created a hazard to longshoremen; it therefore could
not be found liable for stowing the cargo in a manner that allowed the asbestos fibers to escape. Similarly, the
shipowner was not liable for permitting stevedoring operations to be conducted in a manner that allowed asbestos fibers
to escape into the air, since the shipowner as stevedore also did not know and should not have known that the asbestos
fibers were dangerous.); Burks v. American River Transp. Co., 679 F.2d 69, 1983 A.M.C. 2208 (5th Cir. 1982) (A
longshoreman injured on the defendant's vessel during an off-loading operation was foreclosed from suing the vessel
based upon the warranty of seaworthiness extended to employees of the vessel since it was found that the clear intent of
Congress in the 1972 Amendments to the LHWCA was to provide a remedy against the vessel solely in negligence.)
(Citing 1A Benedict on Admiralty § 13 (7th ed. 1980).); Salvato v. Hakko Maritime Corp., 1989 A.M.C. 1014 (N.D.
Cal. 1989) (Longshoreman's claim under § 5(b) of the LHWCA alleged injuries caused by defect in design of
protruding padeyes used to tie down cars while in transit. Allegations of negligent design are tantamount to claiming
that a vessel is unseaworthy. Since 1972, when Congress eliminated a vessel's liability on such grounds, a longshoreman
cannot bring a products liability claim against a vessel. By filing under § 5(b), longshoreman's only remedy was against
the operator of the vessel. However, since vessel operator had not altered or modified the design of the padeyes in
question after their delivery to the ship, operator was not liable for any defect.); Torres v. Johnson Lines, 1989 A.M.C.
1009 (C.D. Cal. 1989) (Plaintiff longshoreman's claim of improper jury instructions was denied and the jury was
allowed to consider shipping regulations, inter alia, as evidence of a vessel's seaworthiness relative to a negligence
claim.).

(n3)Footnote 3. Section 2(21) id.

(n4)Footnote 4. This has been specifically enumerated in the 1984 Amendments to the Act, within 33 U.S.C. §
5(b).
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§ II.syn Synopsis to Chapter II: GENERAL CONDITIONS FOR COVERAGE AND LIABILITY AND
EMPLOYMENTS COVERED

§ 15. General Conditions.

§ 16. Development of Status and Situs Requirements since the 1972 Amendments.

§ 17. Situs.

§ 17a. Table of Cases Applying the Situs Test.

§ 18. Status.

§ 18a. Tables of Cases Applying the Status Test: Table 1--Workers Considered Longshoremen or Employees
Engaged in Longshoring Operations; Table 2--Workers Failing To Qualify as Longshoremen or Employees Engaged in
Longshoring Operations; Table 3--Workers Considered Harbor Workers; Table 4--Workers Failing To Qualify as
Harbor Workers; Table 5--Workers Considered Shipbuilders; Table 6--Workers Failing To Qualify as Shipbuilders or
Ship Repairmen; Table 7--Workers Considered Shiprepairmen; Table 8--Workers Whose Employment Has a
Significant Relationship to Navigation and Commerce Over Navigable Waters; Table 9--Workers Whose Employment
Lacks a Significant Relationship to Navigation and Commerce Over Navigable Waters.

§ 19. Persons Excluded-General.

§ 20. Individuals Employed Exclusively To Perform Office, Clerical, Secretarial, Security, or Data Processing
Work.

§ 21. Individuals Employed by a Club, Camp, Recreational Operation, Restaurant, Museum, or Retail Outlet.

§ 22. Individuals Employed by a Marina and Who Are Not Engaged in Construction, Replacement, or Expansion of
Such Marina (Except for Routine Maintenance).

§ 23. Individuals Who Are (1) Employed by Suppliers, Transporters, or Vendors, (2) Temporarily Doing Business
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on the Premises of a Maritime Employer, and (3) Not Engaged in Work Normally Performed by Employees of a
Maritime Employer.

§ 24. Aquaculture Workers.

§ 25. Individuals Employed To Build, Repair, or Dismantle Any Recreational Vessel Under Sixty-Five Feet in
Length.

§ 26. Master or Member of a Crew of Any Vessel.

§ 26a. Table of Cases Determining Member of Crew Status: Table 1-Those Considered To Be Members of Crew,
Thereby Excluding LHWCA Coverage; Table 2-Those Held Not To Be Members of Crew, Thereby Entitling LHWCA
Coverage; Table 3-Held To Be A Vessel in Navigation

§ 27. Any Person Engaged by a Master To Load or Unload or Repair Any Small Vessel Under Eighteen Tons Net.

§ 28 Reserved.

§ 29. Supplemental and Alternative Forms of Compensation.

§ 29a. Table of States' and Territories' Workmen's Compensation Acts.

§ 30. Officers or Employees of the United States or Any Agency Thereof, or of Any State or Foreign Government,
or Any Subdivision Thereof.

§ 31. Extension of the Act to Other Employments.

§ 32. Liability To Secure Compensation--Employer--Contractor--Subcontractor.

§ 33. Exclusiveness of Liability.

§ 34. Borrowed Servants/Employees.

§ 35. Failure To Secure Payment of Compensation--Consequences--Penalties.

§§ 36-40. Reserved.
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§ 15. General Conditions.

Maritime employees n1--other than those employees specifically excluded by the statute n2--are entitled to
compensation n3 from an employer, n4 notwithstanding any contract to the contrary, n5 in respect of the death n6 or
disability n7 of an employee n8 resulting from an injury n9 arising out of and in the course of the employment, n10
irrespective of fault, n11 if the injury occurs upon the navigable waters of the United States (including any adjoining
pier, wharf, dry dock, terminal, building way, marine railway or other adjoining areas customarily used by an employer
in loading, unloading, repairing, dismantling, or building a vessel). n12 No compensation is payable, however, if the
injury is occasioned solely by the intoxication of the employee or by the willful intention of the employee to injure or
kill himself or another. n13

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPersonal InjuriesGeneral OverviewAdmiralty LawPersonal InjuriesMaritime Workers' ClaimsGeneral
OverviewAdmiralty LawPersonal InjuriesMaritime Workers' ClaimsLongshore & Harbor Workers' Compensation Act

FOOTNOTES:
(n1)Footnote 1. Longshore and Harbor Workers' Compensation Act ("LHWCA") § 2(3), 33 U.S.C. § 902(3). See
Northeast Marine Terminal Co. v. Caputo, 432 U.S. 249, 97 S. Ct. 2348, 53 L. Ed. 2d 320, 1977 A.M.C. 1037 (1977) .
See also § 16, 17, 18, 19 infra.

(n2)Footnote 2. 33 U.S.C. § 902(3) Excluded are:

(A) individuals employed exclusively to perform office clerical, secretarial, security, or data processing work; (B)
individuals employed by a club, camp, recreational operation, restaurant, museum, or retail outlet; (C) individuals
employed by a marina and who are not engaged in construction, replacement, or expansion of such marina (except for
routine maintenance); (D) individuals who (i) are employed by suppliers, transporters, or vendors, (ii) are temporarily
doing business on the premises of an employer described in paragraph (4), and (iii) are not engaged in work normally
performed by employees of that employer under this Act; (E) aquaculture workers; (F) individuals employed to build,
repair, or dismantle any recreational vessel under sixty-five feet in length; (G) a master or member of a crew of any
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vessel; or (H) any person engaged by a master to load or unload or repair any small vessel under eighteen tons net ... .",
§ 903. See §§ 19-27, infra.

(n3)Footnote 3. 33 U.S.C. § 903; compensation is defined to mean "the money allowance payable to an employee
or to his dependents as provided for in this Act and includes funeral benefits provided therein." 33 U.S.C. § 902(12).

(n4)Footnote 4. Employer is defined as "an employer any of whose employees are employed in maritime
employment, in whole or in part, upon the navigable waters of the United states including any adjoining pier, wharf, dry
dock, terminal, building way, marine railway, or other adjoining area customarily used by an employer in loading,
unloading, repairing or building a vessel.", 33 U.S.C. § 902(4) For cases interpreting this provision, see § 18 infra.

(n5)Footnote 5. 33 U.S.C. § 902(3); any such contract will be void. See Foster v. Davison Sand & Gravel Co., 31
BRBS 191 (1997) (An employer's payments may not be viewed as a stipulation of coverage because the parties may not
stipulate to coverage under the Act); Littrel v. Oregon Shipbuilding Co., 17 BRBS 84 (1985) (Claimant and employer
are not bound by stipulations involving coverage under the Act.).

(n6)Footnote 6. LHWCA § 2(3), 33 U.S.C. § 902(3): "Death" as a basis for a right to compensation means only
death resulting from injury. See Chapter 4 infra.

(n7)Footnote 7. 33 U.S.C. § 902(10): "Disability" means incapacity because of injury to earn the wages which the
employee was receiving at the time of injury in the same or any other employment, unless the claim is based on an
occupational disease (described in § 10(d)(2) of the Act), in which case "disability" means a permanent impairment
determined under the current promulgated guides to the evaluation of permanent impairment of the American Medical
Association.

(n8)Footnote 8. See n. 1 supra. See Chapter 3 infra.

(n9)Footnote 9. LHWA § 2(2), 33 U.S.C. § 902(2): The term "injury" means accidental injury or death arising out
of and in the course of employment, and such occupational disease or infection as arises naturally or unavoidably results
from such accidental injury, and includes an injury caused by the willful act of a third person directed against an
employee because of his employment. See Chapter 3 infra.

(n10)Footnote 10. See Am. Stevedoring Ltd. v. Marinelli, 248 F.3d 54, 2001 U.S. App. LEXIS 7589 (2d Cir. 2001)
; see also United States Industries/Federal Sheet Metal v. Dir., 455 U.S. 608, 615 ( 1982) ("Arising 'out of' and 'in the
course of' employment are separate elements: the former refers to injury causation; the latter refers to the time, place,
and circumstances of the injury. Not only must the injury have been caused by the employment, it also must have arisen
during the employment."); Amerada Hess Corp v. Dir., OWCP, 543 F.3d 755, 764 (5th Cir. 2008) ("the statute does
not support a presumption that any medical condition that an injured claimant suffers after a work-related injury is
caused by the work-related injury."); Sheerer v. Bath Iron Works, BRB No. 00-0778, 2001 DOLBRB LEXIS 15
(DOLBRB 2001); (a painter's injury, sustained while playing ping-pong during his lunch break at employer's pipe shop
occurred in the course of his employment because the employer "impliedly acquiesced in [playing ping pong] during
break periods" when it paid for, provided, and placed the ping pong table and equipment in the break room.).

(n11)Footnote 11. LHWCA § 4(6) 33 U.S.C. § 904(b).

(n12)Footnote 12. 33 U.S.C. §§ 902(4) and 903(a). See § 18 infra.

(n13)Footnote 13. 33 U.S.C. § 903(c). See Chapter 3 infra.
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§ 16. Development of Status and Situs Requirements since the 1972 Amendments.

A worker must satisfy both situs and status tests in order to be entitled, to compensation payments. n1 Prior to the 1972
amendments to the Longshore Act, there was only a situs test and compensation was payable only for workers injured
or killed on "navigable waters," i.e., on the seaward side of the pier; longshoremen injured on shore were relegated to
state compensation remedies. n2 When Congress more than doubled the Act's maximum benefits in 1972, it recognized
the need to revise its definition of covered employees: because the payments under the Act were more generous than
under the state compensation systems there could be a significant disparity in benefits arising merely from "the
fortuitous circumstance of whether the injury occurred on land or over water." n3 To eliminate the p ossibility of such
inequity, Congress extended the Act's coverage to shore side areas; n4 at the same time, however, it restricted the Act's
application to only those workers engaged in "maritime employment" thus creating a status test.

As under prior law, compensation is still payable with respect to the disability or death of a maritime employee resulting
from an injury occurring upon "the navigable waters of the United States." n5 The 1972 amendments, however, have
broadened the definition of "navigable waters" (the "situs" of the injury) to include "any adjoining pier, wharf, dry dock,
terminal, building way, marine railway, or other adjoining area customarily used by an employer in loading, unloading,
repairing, dismantling, or building a vessel." n6 Because the Act now encompassed a wide range of inland sites, an
affirmative definition of the status of workers who were covered was also required. According to Section 2(3) of the
Act, the "status" component of the two-pronged test, was amended to define an eligible employee as "any person
engaged in maritime employment, including any longshoreman or other person engaged in longshoring operations, and
any harbor worker including a ship repairman, shipbuilder, and shipbreaker." n7 It was Congress' intention that the
status test would lead to uniform coverage for longshoremen and would eliminate situations where maritime workers
would move during the course of their work from areas of coverage to areas not covered by the Act, thereby eliminating
the problem of eligibility being determined by "where the body falls." n8

Unfortunately Congress in 1972 failed to clearly define the exact scope of the terms used in the situs and status tests.
For example, the critical terms in Section 2(3)--"maritime employment," "longshoremen," and "longshoring
operations"--are nowhere defined in the Act. n9 This created confusion among the Circuit Courts on the issue of which
longshoremen met the status requirements under the Act. Similarly the definition of situs, while being partially
described in the statutes, also gave rise to varying degrees of judicial interpretations.
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When first interpreting the limits of the situs and status tests, the circuit courts failed to develop a uniform method of
analysis. While the First Circuit focused upon the nature of the worker's regularly assigned duties as a whole, n10 the
Second Circuit looked to see if the worker had spent a significant amount of time in the typical longshoring activity of
loading and unloading cargo. n11 The Third Circuit dismissed the importance of the situs test and instead primarily
concentrated on the functional relationship of the employee's duties to maritime transportation, n12 whereas the Fifth
Circuit held that a worker must play an integral part in the ongoing longshoring or shipbuilding operation in order to
meet the status test. n13 And the Ninth Circuit held that an employee's activities must have a "realistically significant
relationship to traditional maritime [activities]." n14 Finally, the Fourth Circuit adopted the "point of rest" theory, which
was soon rejected by all the other circuits considering it. Under this line of reasoning, coverage would only extend to
employees engaged in the unloading process "between the ship and, ... the first storage or holding area on the pier,
wharf, or terminal adjoining navigable waters," and workers participating in loading operations between the " last
storage or holding area on the pier, etc., [and] the ship." n15

In 1977, the Supreme Court granted certiorari in Northeast Marine Terminal Co., Inc. v. Caputo n16 in an attempt to
provide uniformity with regard to the limits of the situs and status tests. Although neither the Act nor the legislative
history defined the relevant terms, the court felt that the broad language found in the 1972 Amendments suggested that
an expansive view be taken of the extended coverage, and fashioned its analysis accordingly. n17 The Court established
two ways to analyze whether a worker had satisfied the status test: One method was based on the recognition that "'the
advent of modern cargo-handling techniques' had moved much of the longshoreman's work off the vessel and onto
land." Consequently, the Court held that a worker is engaged in "maritime employment" when the tasks he performs are
"clearly an integral part" of longshoring operations as altered by modern technological changes. n18

A second method of inquiry would be appropriate if the injury occurred while the worker was involved in an "old
fashioned" longshoring process n19 and therefore the first method was inapplicable. Under this analysis the status test is
satisfied if maritime workers "spend at least some of their time in indisputably longshoring operations and who, without
the amendments, would be covered for only part of their activity." The Court found that this approach was necessitated
by Congress' desire to create a uniform compensation system of continuous coverage; otherwise, eligibility for benefits
would depend upon "the fortuitous circumstance of whether the injury [to the longshoreman] occurred on land or over
water."

After careful consideration the Supreme Court specifically rejected the Fourth Circuit's "point of rest" theory, deeming
it too restrictive. It stated that this theory not only failed to conform to the Act's occupational focus and emphasis on
uniformity, but it also ignored those longshoring operations that modern technology had moved landward. n20

In P.C. Pfeifer Co. v. Ford, n21 the Supreme Court extended LHWCA coverage of longshoremen to include workers
injured while securing vehicles onto railroad flatcars and those injured unloading cargo inside a pier warehouse. The
Court noted that "the crucial factor is the nature of the activity to which a worker may be assigned, [and that a] worker
responsible for some portion of [a] 'loading and unloading process' is as much an integral part of the process ... as a
person who participates in the entire process." n22

Expanding the scope of covered harbor workers injured on navigable waters, the Supreme Court in Director, OWCP v.
Perini North River Associates, n23 ruled that anyone covered before the 1972 Amendments by virtue of having been
injured on actual navigable waters was covered after the 1972 Amendments, despite the limitations on the type of
employee that the statute imposed in 1972. n24

The Supreme Court found a limit on coverage in Herb's Welding v. Gray, n25 holding that a welder injured aboard a
fixed offshore drilling rig was not a maritime employee, because there was nothing inherently maritime about the tasks
he performed. n26
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Through the 1984 Amendments to the Act, Congress has attempted to narrow the broad meanings of these terms by
specifically excluding certain enumerated classes of employees who could be subject to coverage under a state workers'
compensation law. n27

The Legislative History of the Longshore and the Harbor Workers' Compensation Act Amendments of 1984 n28
indicated a Congressional desire to limit the definition of the term "employee." The description of the term should
exclude:

... certain categories of workers who are not engaged in maritime occupations or who are not
exposed to maritime hazards even though they may be employed by enterprises which are not generally
viewed as maritime employers, although located on or adjacent to navigable waters, and who are not
otherwise exposed to maritime hazards. n29

In upholding the established practice that the Act should be liberally construed so as to advance its compensatory
purpose, n30 the House's Committee on Education and Labor intended that these designated exclusions be read
narrowly. n31 By narrowly defining a worker who would not be able to recover under the Act, those workers who
would otherwise fall within a broader reading of the exclusions would now be eligible for LHWCA compensation.
Congressional intent in the reading and interpretation of the exclusions will be discussed in a subsequent section of this
text. n32

The latest Supreme Court announcement on LHWCA jurisdiction is Chesapeake & Ohio Ry. Co. v. Schwalb, n33
holding that railroad employees injured while maintaining equipment used in the unloading process were deemed
covered employees because they were integral to the loading and unloading process. Critical to the Court's analysis was
the notion that the equipment the workers maintained was vital to loading operations. In this regard, the Court examined
whether the employees' actions furthered maritime commerce. n34

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPersonal InjuriesGeneral OverviewAdmiralty LawPersonal InjuriesMaritime Workers' ClaimsGeneral
OverviewAdmiralty LawPersonal InjuriesMaritime Workers' ClaimsLongshore & Harbor Workers' Compensation Act

FOOTNOTES:
(n1)Footnote 1. See LHWCA § 2(3), 33 U.S.C. § 902(3); LHWCA § 3(a), 33 U.S.C. § 903(a).

(n2)Footnote 2. Before the 1972 Amendments, the only shoreside extension of coverage was injuries on dry docks.
See 33 U.S.C. § 903(a) (1970). See also Paul v. General Dynamics Corp., 16 BRBS 290 (1984) (Claimant, who
suffered a stroke which the uncontroverted medical evidence attributed to the effects of his 1972 preamendment
work-related injuries, was denied benefits. The claim was within the jurisdiction of the pre-amendment Act, since the
pre-amendment Act covered an employee injured while engaged in new ship construction provided that the injury
occurred "upon navigable waters of the United States (including any dry dock)") (citing Calbeck v. Travelers Ins. Co.,
370 U.S. 114 (1962) " and pre-amendment case law construed the phrase "any dry dock" to include building ways.).

(n3)Footnote 3. S. Rep. No. 92-1125, 92nd Cong., 2d Sess. 13 (1972); H.R. Rep. No. 92-1441, 92nd Cong., 2d
Sess. 10 (1972), reprinted in 1972 U.S. Code Cong. & Admin. News 4698, 4708.

(n4)Footnote 4. See Northeast Marine Terminal Co. v. Caputo, 432 U.S. 249, 97 S. Ct. 2348, 53 L. Ed. 2d 320,
1977 A.M.C. 1037 (1977) .

(n5)Footnote 5. LHWCA § 3(a), 33 U.S.C. § 903(a). See Director, OWCP v. Perini North River Associates, 459
U.S. 297 (1983) (Compensation payable to any employee who would have been covered under pre-1972 Act.).
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(n6)Footnote 6. 33 U.S.C. § 903(a). See § 17 infra. See also Chesapeake & Ohio Ry. Co. v. Schwalb, 493 U.S. 40
(1989) .

(n7)Footnote 7. 33 U.S.C. § 902(3) See also Herb's Welding, Inc. v. Gray, 470 U.S. 414, 105 S. Ct. 1421, 84 L.
Ed. 2d 406 (1985) ; P.C. Pfeiffer Co., Inc. v. Ford, 444 U.S. 69 , 11 BRBS 320 (1979) ; Chesapeake & Ohio Ry. Co.
v. Schwalb, 493 U.S. 40, 110 S. Ct. 381, 107 L. Ed. 2d 278 (1989) .

(n8)Footnote 8. S. Rep. No. 92-1125, 92nd Cong. 2d Sess, 12-13 (1972); H.R. Rep. No.92-1441, 92nd Cong., 2d
Sess. 10-11, reprinted in 1972 U.S. Code Cong. & Ad. News 4708. See Northeast Marine Terminal Co. v. Caputo,
432 U.S. 249, 97 S. Ct. 2348, 53 L. Ed. 2d 320, 1977 A.M.C. 1037 (1977) . See also Chesapeake & Ohio Ry. Co. v.
Schwalb, 493 U.S. 40, 110 S. Ct. 381, 107 L. Ed. 2d 278 (1989) ; Herb's Welding, Inc. v. Gray, 470 U.S. 414 (1985) ;
Coastal Prod. Serv. Inc. v. Hudson, 555 F.3d 426, 440 (5th Cir. 2009) (Congress intended to eliminate dilemma of
claimants "walking in and out of coverage.").

(n9)Footnote 9. Northeast Marine Terminal Co. v. Caputo, 432 U.S. 249, 97 S. Ct. 2348, 53 L. Ed. 2d 320, 1977
A.M.C. 1037 (1977) ; Coloma v. Director, Office of Workers Compensation Programs, 897 F.2d 394, 397 (9th Cir.
1990), cert. denied, 498 U.S. 818 (1990) ("Employees clearly must meet both the status and situs requirements in order
to be eligible for coverage.").

(n10)Footnote 10. Stockman v. John T. Clark & Son of Boston, 539 F.2d 264 , 1976 A.M.C. 1251, 4 BRBS 304
(1st Cir. 1976), cert. denied, 433 U.S. 908 (1977).

(n11)Footnote 11. See Pittston Stevedoring v. Dellaventura, 544 F. 2d 35 (2d Cir. 1976) , aff'd sub nom,
Northeast Marine Terminal Co. v. Caputo, 432 U.S. 249, 97 S. Ct. 2348, 53 L. Ed. 2d 320, 1977 A.M.C. 1037 (1977) .

(n12)Footnote 12. Sea-Land Service, Inc. v. Director, OWCP, 540 F.2d 629 , 1976 A.M.C. 1427, 4 BRBS 289 (3d
Cir. 1976) .).

(n13)Footnote 13. Jacksonville Shipyards, Inc. v. Perdue, 539 F.2d 533 , 1976 A.M.C. 1934, 4 BRBS 482 (5th
Cir. 1976) , vacated and remanded sub nom., Director, OWCP v, Jacksonville Shipyards, Inc., 433 U.S. 904, 97 S. Ct.
2967, 53 L. Ed. 2d 1088, 1977 A.M.C. 1062 (1977) , aff'd, 575 F.2d 79, 1978 A.M.C. 2672 (5th Cir. 1978).

(n14)Footnote 14. Weyerhaeuser Co. v. Gilmore, 528 F.2d 957 (9th Cir. 1975) .

(n15)Footnote 15. I.T.O. Corp. of Baltimore v. BRB, 529 F.2d 1080 , 1975 A.M.C. 2377, 3 BRBS 88 (4th Cir.
1975), modified en banc, 542 F.2d 903, 1976 A.M.C. 1233, 4 BRBS 343 (4th Cir. 1976), cert. denied, 433 U.S. 908
(1977).

(n16)Footnote 16. Northeast Marine Terminal Co. v. Caputo, 432 U.S. 249, 97 S. Ct. 2348, 53 L. Ed. 2d 320,
1977 A.M.C. 1037 (1977) .

(n17)Footnote 17. Id.

(n18)Footnote 18. Id. at 271 .

(n19)Footnote 19. Id. at 272 .

(n20)Footnote 20. For a general discussion of the evolution of the "situs" and "status" tests, see Northeast
Marine Terminal Co. v. Caputo, 432 U.S. 249, 97 S. Ct. 2348, 53 L. Ed. 2d 320, 1977 A.M.C. 1037 (1977) .

(n21)Footnote 21. P.C. Pfeiffer Co. v. Ford, 444 U.S. 69, 100 S. Ct. 328, 62 L.Ed. 2d 225 (1979).

(n22)Footnote 22. 444 U.S. 69, 82-83 (1979) .
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(n23)Footnote 23. 459 U.S. 297 (1983) .

(n24)Footnote 24. Id. at 324 .

(n25)Footnote 25. 470 U.S. 414 (1985) .

(n26)Footnote 26. Id. at 425 .

(n27)Footnote 27. 9 33 U.S.C. § 902(3), which excludes the following types of individuals:

(A) individuals employed exclusively to perform office clerical, secretarial, security, or data processing work;

(B) individuals employed by a club, camp, recreational operation, restaurant, museum, or retail outlet;

(C) individuals employed by a marina and who are not engaged in construction, replacement, or expansion of such
marina (except for routine maintenance);

(D) individuals who

(i) are employed by suppliers, transporters, or vendors,

(ii) are temporarily doing business on the premises of an employer described in paragraph (4), and

(iii) are not engaged in work normally performed by employees of that employer under this Act;

(E) aquaculture workers;

(F) individuals employed to build, repair, or dismantle any recreational vessel under sixty-five feet in length;

(G) a master or member of' a crew of any vessel; or

Page 40
1A-II Benedict on Admiralty § 16



(H) any person engaged by a master to load or unload or repair any small vessel under eighteen tons net ... .

(n28)Footnote 28. H.R. Rep. No. 1027, 98th Cong., 2d Sess. 36, reprinted in 1984 U.S. Code Cong. & Ad. News
2734.

(n29)Footnote 29. Id., 1984 U.S. Code Cong. & Ad. News at 2736.

(n30)Footnote 30. Baltimore & Philadelphia Steamboat Co. v. Norton, 284 U.S. 408, 414, 52 S. Ct. 187, 189, 76
L. Ed. 366, 370 (1932) ; Voris v. Eikel, 346 U.S. 328, 332, 74 S. Ct. 88, 92, 98 L. Ed. 5, 10 (1953) ; Alabama Dry
Dock & Shipbuilding Co. v. Kininess, 554 F.2d 176, 177 (5th Cir.) , cert. denied, 434 U.S. 903, 98 S. Ct. 299, 54 L.
Ed. 2d 190 (1977) .

(n31)Footnote 31. H.R. Rep. No. 1027, 98th Cong. 2d Sess. 36, reprinted in 1984 U.S. Code Cong. & Ad. News
2734, 2736, 2737, 2738.

(n32)Footnote 32. See §§ 20-28, infra.

(n33)Footnote 33. 493 U.S. 40, 110 S.Ct. 381, 107 L.Ed. 2d 278 (1989) .

(n34)Footnote 34. Id.
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§ 17. Situs.

The situs requirement of the two-pronged jurisdictional test is described in Section 3(a) of the Longshore Act. Prior to
the 1972 Amendments, Section 3(a) of the Act extended coverage to a maritime worker only for injuries incurred "upon
the navigable waters of the United States (including any dry dock)," n1 and only if such workers could not recover
compensation under state law. The 1972 Amendments eliminated the requirement that no state remedy be available to
the injured worker and broadened the areas of coverage to include certain described land areas. The 1984 Amendments
to the Act merely made minor changes to Section 3(a), by restructuring the format of this provision and adding the term
"dismantling" to the list of activities which would extend Longshore coverage. The 1984 version of Section 3(a) reads
as follows:

Except as otherwise provided in this section, compensation shall be payable under this Act in respect
of disability or death of an employee; but only if the disability or death results from an injury occurring
upon the navigable waters of the United States (including any adjoining pier, wharf, dry dock, terminal,
building way, marine railway, or other adjoining area customarily used by an employer in loading,
unloading, repairing, dismantling or building a vessel).

While Congress specifically delineated certain adjoining land areas (pier, wharf, dry dock, terminal, building way, n2
marine railway) n3 as included under the definition of the term "navigable waters," the term "navigable waters" itself is
nowhere defined in the Act. n4 The benchmark for interpreting the term "navigable waters" is the Supreme Court's
definition in The Daniel Ball; which states,

Those [waters] must be regarded as public navigable waters in law which are navigable in fact. And
they are navigable in fact when they are used, or are susceptible of being used, in their ordinary condition
as highways for commerce, over which trade and travel are or may be conducted in the customary modes
of trade and travel on water. n5

Soon after, the Supreme Court specified that the definition of navigability rests on the water's commercial capabilities
and not on the extent or manner of its use. n6 And currently, the courts and the Benefits Review Board continue to
apply some variation of this "navigability in fact" test. n7
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Considerable uncertainty remains as to what land areas are described by the phrase "other adjoining area[s] customarily
used by an employer in loading, unloading, repairing, dismantling, or building a vessel." Furthermore, some question
remains as to whether the phrase "customarily used" also qualifies the specifically delineated adjoining land areas,
thereby requiring an inquiry as to whether a pier, wharf, etc. on which a maritime worker sustains an injury was
customarily used by an employer as required. However, the courts have provided piecemeal interpretations of both
"other adjoining area" and "customarily used" which can be best understood by examining each phrase in turn.

The first question is what did Congress mean by "adjoining area?" While many of the circuits have developed their own
methods for determining if a situs qualifies as an "adjoining area," the Ninth Circuit has gone the furthest in providing
guidance on the issue of what locations constitute "adjoining areas" under section 3(a). The court, in Brady-Hamilton
Stevedore Co. v. Herron, n8 stated that:

In order to further Congress' goal of uniform coverage, the phrase adjoining area should be read to
describe a functional relationship that does not in all cases depend upon physical contiguity.
Consideration should be given to the following factors, among others, in determining whether or not a
site is an adjoining area under Section 903(a): [(1)]the particular suitability of the site for the maritime
uses referred to in the statute; [(2)] whether adjoining properties are devoted primarily to uses in
maritime commerce; [(3)] the proximity of the site to the waterway; and [(4)] whether the site is as close
to the waterway as is feasible given all of the circumstances in the case. n9

Next, in an effort to reduce the number of employees walking in and out of coverage, the Fifth Circuit in Texports
Stevedore Co. v. Winchester n10 adopted a broad interpretation of an "adjoining area" by separating and defining both
"adjoining" and "area." The court concluded that "adjoining" can simply mean "neighboring" or "close to," n11 and that
a covered "area" is any area that is customarily used for significant maritime activity, by any statutory employer. n12 As
a result of its broad interpretation, the court found that a gear room, located five blocks from the water and outside the
docks' gates, was within the "overall area" of a covered situs. n13 The court in Coastal Prod. Serv. Inc. v. Hudson n14
further refined the Fifth Circuit's interpretation of an "adjoining area" by requiring both a geographical and functional
(or maritime) nexus. The court stated that the geographical nexus is met when the situs is located in proximity (or
neighboring, or near in space) to navigable waters. n15 And the maritime nexus is met when it is customarily used by an
employer in loading a vessel. n16 Therefore, the court held that a manufacturing facility located on a platform was a
covered situs because it was both part of a general area neighboring navigable waters and an area customarily used in
the employer's overall loading process. n17

In Sidwell, n18 the Fourth Circuit declined to adopt the broad interpretations of "adjoining area" found in Herron and
Winchester and instead adopted a literal interpretation of the Act. n19 Restricting itself to the original meaning of the
word "adjoining," which is "touching" and not "neighboring," the court held that an area is an "adjoining area" only if it
is "contiguous with" or "touches" navigable waters. n20 In trying to avoid a scenario in which "every location
imaginable is within a larger area that ultimately adjoins some navigable waters," the court held that "[an other
adjoining area] must be a discrete shoreside structure or facility ... customarily used by an employer in loading,
unloading, repairing, dismantling, or building a vessel." n21 And unlike the Fifth and Ninth circuits, the Sidwell court
suggested that the presence of other buildings, structures, or other property line indicators, may be dispositive and
suggest that an area is not an "adjoining area" and therefore, not a covered situs. n22 Other circuits have failed to adopt
the Fourth Circuit's narrow interpretation. n23

After examining the meaning of "adjoining area," the second question is what does the phrase "customarily used"
qualify? The restrictive view is that "customarily used" modifies all of the enumerated locations; the broader view is
that "customarily used" only modifies the phrase "other adjoining area."

In Northeast Marine Terminal v. Caputo, n24 Blundo had been injured while checking a container on a "finger-pier"
located within a fenced-in facility situated on the water and the employer argued that the pier was not a covered situs,
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since it was not customarily used for the loading and unloading of vessels, as required by the Act. n25 The Court noted
that "it is not at all clear that the adjectival phrase 'customarily used,' was intended to modify more than the immediately
preceding noun phrase 'other adjoining area.' " n26 This issue was not explicitly decided, however, since the Court held
that the pier in question satisfied the situs test even if the phrase was considered to modify the specifically designated
land areas listed in Section 3(a). n27

Courts have been left to develop their own interpretations on the qualities of the phrase "customarily used." In Hurston,
n28 the Ninth Circuit held that the language "customarily used" does not modify any of the enumerated structures. The
court was not persuaded by the argument that a pier must have some relation to vessels and maritime activity. Instead it
simply stated that "when the injury occurs on a pier, so long as it is adjoining navigable waters, it is within the situs
requirement." n29 The Second Circuit later adopted both the Ninth Circuit's structural definition of a "pier" n30 and its
holding that "customarily used" does not modify any of the enumerated structures. Accordingly, the court held that a
bulkhead on a residential property constituted a pier because it was "built on pilings and extend[ed] into navigable
water." n31 And therefore, as an enumerated structure, the bulkhead was not required to be "customarily used" for
maritime activity. n32

The Third Circuit delved even deeper into the grammatical use of the phrase "customarily used" when the court held
that the word "customarily" modifies the phrase "adjoining area ... used by an employer," and not simply the phrase
"adjoining area." n33 It stated that the "dispositive question ... is not whether the [adjoining area] customarily is used for
loading, unloading ... but rather whether an employer customarily uses the [adjoining area] for [a maritime purpose]."
n34 And like the Supreme Court before it, the Eleventh Circuit "delicately avoided" the issue of whether a pier must be
"customarily used" for a maritime purpose to satisfy the situs test by concluding that the seawall at issue was not a pier
"with or without the 'customarily used' modification." n35

Instead of trying to resolve the grammatical interpretation of the enumerated areas, the Fifth Circuit reasoned that "the
maritime nature of the LHWCA imparts a meaning to [the enumerated areas] that goes beyond their use in ordinary
language." n36 And in order for a pier to be a covered situs under the LHWCA, the structure must have some maritime
purpose. n37 Therefore, the court held that a fixed oil platform which was not used for loading or unloading vessels was
not a covered situs.

Finally, the Board has continually taken the position that a pier or a wharf is a covered situs "regardless of whether it is
customarily used ... in loading, unloading, repairing or building a vessel." n38

After resolving the issue of what does the phrase "customarily used" modify, the next question is what does the word
"customarily" mean? The cases and Board decisions that follow Caputo n39 continue to apply a liberal interpretation to
the phrase "customarily used." Thus, it has been held that to meet the requirements of Section 3(a), a situs does not have
to be used exclusively for loading, unloading, repairing or building vessels as long as it is used in such a manner some
of the time. n40

At one time, this liberal interpretation was applied to locations undergoing repairs or construction, n41 but more recent
decisions have denied coverage to employees who are injured at locations that have yet to be used for loading,
unloading, or repairing a vessel. n42

It is important to note that while wharves and piers became specifically enumerated under the 1972 Amendments,
similar structures--bridges--have generally been found to be non-covered sites. This situs anomaly has its origins in the
pre-1972 Supreme Court decision of Nacirema Operating Co. v. Johnson. n43 In Nacirema, the Supreme Court held
that injuries that occur on structures permanently affixed to land, like piers and bridges, do not occur over navigable
waters. n44 The court specifically noted, "Piers, like bridges, are not transformed from land structures into floating
structures by the mere fact that vessels may pass beneath them." n45 Soon after this decision, the 1972 Amendments
specifically granted LHWCA coverage to "wharves" and "piers," and superseded the Nacirema holding in relation to
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post-1972 coverage--but bridges were not included in the list of enumerated sites, and so began the history of the bridge
as a situs interloper.

The situs issue becomes increasingly murky when the Nacirema decision is applied alongside the Supreme Court's
decision in Perini North Rivers Associates. n46 Perini held that a claimant whose injury would have been covered
before the 1972 Amendments, by virtue of an injury on navigable waters, satisfies both the situs and status
requirements. Perini does not rescue injuries on bridges, as their injuries did not occur on "actual navigable waters."
Accordingly, the Board has often held that claimants injured on bridges are not covered by Perini's broad pre-1972
coverage nor are they covered by the subsequent 1972 Amendments because the Amendments do not include "bridge"
in the list of enumerated sites. n47

That is not to suggest that bridges can never be covered under the Act. The Fourth Circuit granted LHWCA coverage to
a bridge worker in LeMelle; however, it did so without specifically addressing the situs issue. n48 In finding coverage,
the court stated that bridge construction and demolition possesses the same hazards as traditional maritime employment
and conditions--especially when the bridge is designed to aid in navigation. n49 Following LeMelle, the Board has paid
particular attention to whether the bridge aids highway or maritime navigation and whether the bridge was completed at
the time of the injury. n50 For further information regarding the coverage of bridge workers under 2(3) of the Act, see
Sec. 18, infra.

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPersonal InjuriesMaritime Workers' ClaimsLongshore & Harbor Workers' Compensation Act

FOOTNOTES:
(n1)Footnote 1. 33 U.S.C. § 903(a) (1970). See Director OWCP v. Perini North River Associates, 459 U.S. 297, 103
S. Ct. 634, 74 L. Ed. 2d 465 (1983) ; Maes v. Barrett & Hilp, 27 BRBS 128 (1993) (Decedent was injured while
performing work on a dry dock and therefore was injured on navigable waters as defined under the pre-1972 Act.).

(n2)Footnote 2. See Sidwell v. Express Container Services, Inc., 71 F.3d 1134 (4th Cir. 1995), cert. denied, 518
U.S. 1028 (1996) (citing Webster's Third New Int'l Dictionary 2587 (1993)) (Building way is a technical term that
means "an inclined structure usually of timber upon which a ship is built or upon which a ship is supported in
launching.").

(n3)Footnote 3. See Morrissey v. Kiewit-Atkinson-Kenny, 36 BRBS 5 (2002) (A "marine railway" is a term of art
used to describe a structure at the water's edge that is used to receive and raise a vessel out of the water for examination
and repairs. The railway used in the tunnel where claimant was injured did not play any part in removing ships from the
water for repair; therefore, the Board found claimant was not injured on a covered situs.); Christoff v. Bergeron Indus.,
748 F.2d 297 (5th Cir. 1984) (A marine railway is considered part of navigable waters for purposes of coverage under
the LHWCA).

(n4)Footnote 4. The LHWCA's description of navigable waters is more expansive than actual navigable waters, as
it includes adjoining piers, wharves, dry docks, terminals, building ways, marine railways, or other adjoining areas as
part of its navigable waters. See Director OWCP v. Perini North River Associates, 459 U.S. 297, 103 S. Ct. 634, 74 L.
Ed. 2d 465 (1983) .

(n5)Footnote 5. The Daniel Ball, 77 U.S. 557, 19 L. Ed. 999, 10 Wall. 557 (1871) .

(n6)Footnote 6. See The Montello, 22 L.Ed 391, 20 Wall. 430 (1874) .

(n7)Footnote 7. See Morganti v. Lockheed Martin Corp., 37 BRBS 126 (2003) , aff'd, 412 F.3d 407 (2d Cir. 2005)
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, cert. denied, 547 U.S. 1175 (2006) (After citing to The Daniel Ball, the court held that Cayuga Lake, which was
presently used for commercial shipping, was "navigable in fact" because the lake is "physically capable of supporting
shipping [and] it is possible at any time for an interstate commercial vessel to enter the lake."); Cunningham v.
Director, OWCP, 377 F.3d 98 (1st Cir. 2004) (The concept of navigability is generally understood to describe a present
capability of waters to sustain commercial shipping, or contemporary navigation in fact.) (quotations and references
omitted); George v. Director, Office of Workers Compensation Programs, 1996 U.S. App. LEXIS 14686 (9th Cir. 1996)
(The test for navigability is whether the waters are currently susceptible to commercial navigation.); Rizzi v.
Underwater Construction Corp., 84 F.3d 199 (6th Cir. 1996) , cert. denied, 519 U.S. 931 (1996) (The test for
navigability is whether there is an "interstate nexus" that can accommodate commerce. A reservoir surrounded by walls
is like a drain or a small creek, and is "too far removed from navigation to be any longer considered a 'navigable
waterway.' "); Haire v. Destiny Drilling (USA), Inc., 36 BRBS 93 (2002) (The test for navigability is whether the waters
are capable of supporting interstate maritime commerce and "the navigability of a given waterway depends on the facts
of a particular case, as well as the purpose for which navigability, or lack thereof, is sought to be established." The
Board found that a shallow marsh is not navigable.).

(n8)Footnote 8. 568 F.2d 137 , 7 BRBS 409 (9th Cir. 1978) (The Ninth Circuit picked up on the "continuous
coverage" idea as expressed in Caputo in adopting a very liberal situs test.).

(n9)Footnote 9. Id. (Claimant was injured while unloading steel plates from a pick-up truck parked at the gear
locker located approximately 2,600 feet north of the edge of navigable water and 2,050 feet outside the entrance gate of
the port. The court affirmed the administrative law judge's conclusion that the gear lock, which it deemed an integral
part of longshoring operations, was located in as close proximity to the dock loading area as was feasible. Therefore the
injury occurred at a location within the situs of the Act.).

See Perkins v. Marine Terminals Corp., 673 F.2d 1097 , 14 BRBS 771(9th Cir.1982) (The Ninth Circuit reiterated
its view that maritime situs is not a jurisdictional issue, reversing a Board finding of lack of subject matter jurisdiction
that had been based on a finding of failure to meet the situs test and remanding for further proceedings. Claimant had
been dispatched from a central hiring hall to a military ocean transport area located within an army base in California.
The longshore contract covering claimant's employment provided for one-half hour travel time at straight pay regardless
of whether employees used free transportation provided by the employer or arranged their own transportation. Claimant
was injured at the army base some 1,700 feet from the gate to the marine terminal docks. The Board held that the site of
the accident was not connected with maritime activity and the case therefore lacked subject matter jurisdiction or,
alternatively, claimant's injury did not occur in the course of his employment within the meaning of § 2(2). Since the
ALJ had not considered the situs issue, and the issue was not jurisdictional, the Board was without authority to raise the
issue and decide it sua sponte; claimant's undisputed status as a maritime employee in combination with the closeness of
the situs issue, provided a sufficient nexus with traditional maritime activities to vest the Board with subject matter
jurisdiction.).

(n10)Footnote 10. 632 F.2d 504 (5th Cir. 1980) (en banc), cert. denied, 452 U.S. 905 (1981).

(n11)Footnote 11. 632 F.2d at 514 .

(n12)Footnote 12. Id. at 516 (The court considered the "overall area" of the shipping docks).

(n13)Footnote 13. Id. at 515 .

(n14)Footnote 14. Coastal Prod. Serv. Inc. v. Hudson, 555 F.3d 426, 440 (5th Cir. 2009) .

(n15)Footnote 15. 555 F.3d at 432.

(n16)Footnote 16. Id.
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(n17)Footnote 17. Id. at 434. (The platform "adjoined" an oil storage barge that was customarily used in the
employer's loading and unloading of oil and gas.).

(n18)Footnote 18. Sidwell v. Express Container Services, 71 F.3d 1134 (4th Cir. 1995) , cert. denied, 518 U.S.
1028 (1996) .

(n19)Footnote 19. 71 F.3d at 1138 ("[The Herron and Winchester tests] openly disavow the statutory text.").

(n20)Footnote 20. 71 F.3d at 1138-39 .

(n21)Footnote 21. Id. at 1139 .

(n22)Footnote 22. Id. at 1140 . See Texports Stevedore Co. v. Winchester, 632 F.2d 504, 513 , 12 BRBS 719 (5th
Cir. 1980) (en banc), cert. denied, 452 U.S. 905 (1981) (citing Brady-Hamilton Stevedore Co. v. Herron, 568 F.2d 137
, 7 BRBS 409 (9th Cir. 1978) ("We reject the position that the presence or absence of nonmaritime buildings between
the point of injury and the water is an absolute test for whether an injury is covered by the LHW[C]A...The character of
surrounding properties is but one factor to be considered in determining whether a site is an "adjoining area" under the
LHW[C]A.").

(n23)Footnote 23. See Cunningham v. Dir., OWCP, 377 F.3d 98 (1st Cir. 2004) (The court declined to follow the
literal reading of the Act provided by Sidwell. The court found that a facility which was located approximately 4 miles
from "navigable water" and which performed prefabrication work that did not need to be performed "on or near the
water or at a maritime site" did not qualify as an "adjoining area." And while the distance between the water and the
facility alone was not dispositive, the court noted that "for an area to 'adjoin' navigable waters, there must be at least
some sense of a largely continuous neighborhood of maritime uses ... that extends out from the water's edge."); Nelson
v. American Dredging Co., 143 F.3d 789 (3d Cir. 1998) (The court rejected the Sidwell requirement that an "adjoining
area" must be a "discrete structure or facility." Instead, the court found that "the word 'area' does not denote a building
or structure ... but rather an open space," and held that a reclaimed beach, void of any pier, wharf or bulkhead, qualified
as an "adjoining area."); Pearson v. Jered Brown Bros., 39 BRBS 59 (2005) , aff'd, 40 BRBS 2 (2006) ("The
administrative law judge erred in applying the more stringent standard enunciated by the Fourth Circuit" to the situs
issue presented in this case, which arose in the Eleventh Circuit.).

(n24)Footnote 24. 432 U.S. 249, 97 S. Ct. 2348, 53 L. Ed. 2d 320, 1977 A.M.C. 1037 (1977) .

(n25)Footnote 25. Id.

(n26)Footnote 26. The court noted in support of this statement that "the sponsor of the bill in the House, Rep.
Daniek, described this section as 'Expand[ing] the coverage which was limited to the ship in the present law, to the
piers, wharves, and terminals'." 118 Cong. Rec. 36381 (1972). There was little concern with respect to how these
facilities were used.

(n27)Footnote 27. "Accordingly, we conclude that when Congress sought to expand the situs to avoid anomalies
inherent in a system that drew lines at the water's edge, it intended to include an area such as the one at issue here." See
also Hurston v. Director, OWCP, 989 F.2d 1547 (9th Cir. 1993) (The Ninth Circuit found that the phrase "customarily
used" does not modify the enumerated areas (i.e. any adjoining pier), "whereas 'other adjoining area' is modified so as to
require a relationship to maritime activity."); Turk v. Eastern Shore Railroad, Inc., 34 BRBS 27 (2000) (The "float
bridge" satisfied the situs criteria either as a pier or as an "other adjoining area." The Board noted that neither the
Supreme Court nor the Fourth Circuit have determined whether the enumerated areas in Section 3(a) are qualified by
the phrase "customarily used."); Handcor, Inc. v, Director, OWCP, 568 F.2d 143 , 7 BRBS 413 (9th Cir. 1978) ("To
the extent that a terminal must be one customarily used in the loading and unloading of vessels in order to satisfy the
situs requirement, see Northeast Marine Terminal, 432 U.S. at 277-81, 97 S. Ct. at 2364-66 , we agree with the
conclusion of the administrative law judge that the terminal involved here was so used."). But see Hunter v.
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Duncanson-Harrelson Co., 8 BRBS 83 (1978) (The phrase "customarily used" only modifies "other adjoining areas."
Therefore a wharf is a covered situs whether or not it is customarily used by an employer in loading or unloading
vessels.).

(n28)Footnote 28. Hurston v. Director, OWCP, 989 F.2d 1547, 1550 (9th Cir. 1993), appeal after remand, 112
F.3d 1025 (9th Cir. 1997), opinion withdrawn, on reh'g, 124 F.3d 1310 (9th Cir. 1997), petition granted, 181 F.3d 1008
(9th Cir. 1999).

(n29)Footnote 29. 989 F.2d at 1550 .

(n30)Footnote 30. Fleischmann v. Director, OWCP, 137 F.3d 131, 138 (2d Cir. 1998), cert. denied, 525 U.S. 981
(1998).

(n31)Footnote 31. 137 F.3d 131 (citing Hurston v. Director, OWCP, 989 F.2d 1547, 1550 (9th Cir. 1993) ). A
contrary view was taken by Brooker v. Durocher Dock & Dredge, 133 F.3d 1390 (11th Cir.), cert. granted, 524 U.S.
982, cert. dismissed, 525 U.S. 957 (1998).

(n32)Footnote 32. Id.

(n33)Footnote 33. Nelson v. American Dredging Co., 143 F.3d 789, 796 (3d Cir. 1998) .

(n34)Footnote 34. 143 F.3d at 796 .

(n35)Footnote 35. Brooker v. Durocher Dock & Dredge, 133 F.3d 1390, 1393 (11th Cir.), cert. granted, 524 U.S.
982, cert. dismissed, 525 U.S. 957 (1998) (citing Northeast Marine Terminal Co. v. Caputo, 432 U.S. 249, 280, 97 S.
Ct. 2348, 2365, 53 L. Ed. 2d 320 (1977)) .

(n36)Footnote 36. Thibodeaux v. Grasso Prod. Management, Inc., 370 F.3d 486, 491 (5th Cir. 2004) .

(n37)Footnote 37. 370 F.3d at 488 .

(n38)Footnote 38. Turk v. Eastern Shore Railroad, Inc., 34 BRBS 27 (2000) ; Eckhoff v. Dog River Marina &
Boat Works, Inc., 28 BRBS 51 (1994) ("The unequivocal language of the Act supports the interpretation that when an
injury occurs on a pier, it is within the situs requirement if the pier adjoins navigable waters."); Rhodes v, Healy
Tibbitts Construction Co., 9 BRBS 605 (1979) ; Bakke v. Duncanson-Harrelson Co., 8 BRBS 36 (1978) (The Board
held that piers are within § 3(a) whether or not they are used by an employer for loading, unloading, repairing or
building vessels.)

(n39)Footnote 39. See Texports Stevedore Co. v. Winchester, 554 F.2d 245 , 1977 A.M.C. 1654, 6 BRBS 265 (5th
Cir. 1977) , aff'd, 632 F.2d 504 (5th Cir.) , cert. denied, 452 U.S. 905 (1981) (Gear room housing equipment used in
loading and unloading operations was deemed a situs customarily used for maritime purposes.); Dravo Corp. v. Banks,
567 F.2d 593 , 7 BRBS 197 (3d Cir. 1977) (In readopting the situs test following Caputo, the Third Circuit adopted a
very liberal test. In this case the court found that Dravo's entire Nevelle Island shipbuilding facility was a covered situs
"[b]ecause the entire area comprises a comprehensive shipbuilding operation.").

(n40)Footnote 40. D.S. v. Consolidation Coal Co., 42 BRBS 80 (2008) (An adjoining area does not need to be
exclusively used for a maritime purpose, it is only required to be customarily used for some maritime activity. The
Board rejected the contention that nonmaritime work will render a situs uncovered.); Pearson v. Jered Brown Bros., 40
BRBS 2 (2006) (That the employer only used the adjoining water for a small percentage of its shipping was sufficient to
find that the facility was a covered situs.); Newport News Shipbuilding & DryDock Co. v. Graham, 573 F.2d 167,
1979 A.M.C. 99 , 8 BRBS 241 (4th Cir.), cert. denied, 439 U.S. 979 (1978) (Although not devoted exclusively to
ship-related work, the submarine shop and foundry met the situs test because they were located in an area adjoining
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navigable water of the United States customarily used by the employer in repairing or building vessels.); John T. Clark
& Son, Inc. v. Cooper, 687 F.2d 39 (4th Cir. 1982) (The Fourth Circuit affirmed the Board's findings of situs and status
where an employee of a stevedore was killed at a railhead while securing a ship's container to a railroad flat car.).

(n41)Footnote 41. See Hunter v. Duncanson-Harrelson Co., 8 BRBS 83 (1978) (The Board found that the rejection
of the "moment of injury" theory with regard to the status requirement was equally applicable to the situs issue.
"Acceptance of [any other] position would lead to a return to the evils of fortuitous coverage which Congress and the
Supreme Court attempted to end, and would cause harsh and incongruous results."); Stewart v. Brown & Root, Inc, 7
BRBS 356 (1978) ("At the time of his injury, claimant was in an area which, upon completion of construction would
qualify under Section 3(a) as an 'adjoining area customarily used by an employer in building a vessel.' The O'Hearne
[192 F.2d 968 (5th Cir. 1951)] , McManigal [139 F.2d 949 (4th Cir. 1944)] , and Branham [136 F.2d 873 (4th Cir.
1943)] cases held, where an employee was upon an otherwise covered 'situs,' the fact that the situs was under
construction would not preclude coverage under the Act.").

(n42)Footnote 42. See Tarver v. Bo-Mac Contractors, Inc., 384 F.3d 180 (5th Cir. 2004) , cert. denied, 544 U.S.
948 (2005) (The construction site was not serving a maritime purpose at the time of the claimant's injury, therefore it
was not a covered situs under the Act.); Boomtown Belle Casino v. Bazor, 313 F.3d 300 (5th Cir. 2002) , cert. denied,
540 U.S. 814 (2003) (The facility had yet to be used for a maritime purpose because there was no loading or unloading
of cargo, and no one had repaired, dismantled, or built a vessel; therefore, the facility was not a covered situs at the time
of the injury.) The purported future use of a facility has also been found insufficient to support a finding of "status"
under the LHWCA. See Boyd v. Hodges & Bryant, 39 BRBS 17 (2005) (Future maritime use of a facility is not enough
to confer coverage.); Southcombe v. A Mark, B Mark, C Mark, 37 BRBS 169 (2003) ; Moon v. Tidewater Constr. Co.,
35 BRBS 151 (2001) .

(n43)Footnote 43. 396 U.S. 212 (1969) .

(n44)Footnote 44. Id. at 215.

(n45)Footnote 45. Id. at n.6.

(n46)Footnote 46. Director OWCP v. Perini North River Associates, 459 U.S. 297 (1983) .

(n47)Footnote 47. See Gonzalez v. Tutor Saliba, 39 BRBS 80 (2005) ; Kehl v. Martin Paving Co., 34 BRBS 121
(2000) ; Crapanzano v. Rice Mohawk, U. S. Constr. Co., Ltd., 30 BRBS 81 (1996) ("A bridge is not an enumerated
situs; therefore, it must be shown to have a maritime nexus before it can be considered covered under the Act.");
Johnsen v. Orfamos Contractors, Inc., 25 BRBS 329 (1992) .

(n48)Footnote 48. The parties agreed that the situs requirement was satisfied. LeMelle v. B.F. Diamond Constr.
Co., 674 F.2d 296 (4th Cir. 1982) .

(n49)Footnote 49. Id. at 298 (The proposed bridge was intended to provide additional horizontal clearance to
allow more space for use by vessels passing each other beneath the bridge, and to reduce the chance of collision with
the bridge.).

(n50)Footnote 50. D.H. v. Massman, 41 BRBS 969 (ALJ) (2007) (A completed bridge is an extension of land and
not navigable waters, but an uncompleted bridge meets the situs requirement according to LeMelle. A bridge will also
meet the situs test if it receives loads from barges or vessels.).
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§ 17a. Table of Cases Applying the Situs Test.

BEACH

Nelson v. American Dredging Co., 143 F.3d 789, 32 BRBS 115(CRT) (3d Cir. 1998) (Reversed the Board's decision
that a beach was not an "adjoining area" and therefore not a covered situs. While the customary use of the beach was
recreational, the Court placed emphasis on the customary use of the specific employer. The Court phrased the issue as
whether an "adjoining area is customarily used ... by an employer" for loading, unloading, etc. In this case, the
employer, who was in the business of dredging channels and reclaiming beaches, customarily used this beach for the
unloading of its dredge vessel. Therefore, the claimant was injured on an area that was contiguous to navigable waters
and customarily used for a maritime purpose.).

BOAT YARD COTTAGE

Davenport v. Daytona Marine and Boat Works, 16 BRBS 196 (1984) (The Board held that a cottage located on an
employer's boat yard satisfied the situs requirement of § 3(a) of the Act since the employer's facility was located on a
navigable body of water and was used primarily for the repair and construction of boats.).

BREAKWATER

Olson v. Healy Tibbitts Construction Co., 22 BRBS 221 (1989) (Where claimant was injured on a breakwater, one of a
pair which protected the nuclear facility's water intake structure and the dock and formed a harbor, the Board held that
the breakwater was a pier pursuant to § 3(a) of the Act as amended in 1972. Accordingly, as a pier is a covered situs, the
Board reversed the ALJ's finding of no situs and held that claimant satisfied the situs test under § 3(a) of the Act.).

BRIDGE

Gonzalez v. Tutor Saliba, 39 BRBS 80 (2005) (Claimant was injured on a trestle attached to an active bridge. The
trestle could not be considered a "pier," even though it was built on pilings over navigable waters, because at the time of
the injury, it was attached solely to the bridge and did not have a maritime purpose.).
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Kehl v. Martin Paving Co., 34 BRBS 121 (2000) ("With regard to bridge workers, the Board has generally held that
such employees are not on covered situses and are not engaged in maritime work, because bridges aid highway
commerce, unless they can establish either that their duties included working or loading or unloading materials from
vessels on navigable waters or that the bridge is being constructed to aid navigation." Ignoring the ALJ's inference that
the bridge was intended to aid navigation, the Board denied coverage after it determined that the bridge was
permanently affixed to land; and therefore, the claimant was not injured on navigable waters under the pre-1972 Act.).

Crapanzano v. Rice Mohawk, U. S. Constr. Co., Ltd., 30 BRBS 81, 83-84 (1996) (A bridge worker fell from the bridge
and landed on the ground below. The Board denied coverage because there was no evidence that the bridge would aid
navigation when completed or that it was used for any other maritime purpose. The Board also rejected the claimant's
assertion that the incomplete bridge was a "pier" and therefore an enumerated situs.).

Johnsen v. Orfanos Contractors, Inc., 25 BRBS 329 (1992) (A painter who was injured on a bridge was held not to be
injured on navigable waters because a bridge is not an enumerated situs and structures permanently attached to land are
not covered under the pre-1972 Act.).

BUILDING WAYS

SAIF Corporation/Oregon Ship v. Johnson, 908 F.2d 1434, (9th Cir. 1990) (The Ninth Circuit held that the Board erred
in holding that the pre-1972 law covered work done on a building way. A building way is not a "dry dock" for the
purposes of the Act. The Court held instead that building ways are covered as a specifically enumerated situs in the
1972 Amendment to Section 3(a).).

Murphy v. Bethlehem Steel Corp., 17 BRBS 148 (1985) (The Board reversed an administrative law judge's finding that
decedent's work was not covered by the Act, and agreed with claimant's contention that decedent's work on building
ways was sufficient to obtain coverage under the pre-1972 amendment Act since the board and federal case law had
established that new ship construction on land-based building ways and similar structures was work on a "dry dock"
pursuant to § 3(a) of the pre-1972 amendment Act.).

BULKHEAD

R.V. v. J. D'Annunzio & Sons, 42 BRBS 63 (2008) (The Board found that a concrete bulkhead that did not extend over
navigable waters was neither a "pier" nor an "adjoining area" because it was not host to maritime activity.).

Fleischmann v. Director, OWCP, 137 F.3d 131, 32 BRBS 28(CRT) (2d Cir. 1998), cert. denied, 525 U.S. 981 (1998)
(The Second Circuit followed the Ninth Circuit's decision in Hurston and found that the bulkhead was akin to a "pier"
because it was built on pilings and extended into the water. Therefore, the Court found that the claimant was injured on
an enumerated situs and was covered under the Act.).

Pulkoski v. Hendrickson Bros., Inc., 28 BRBS 298 (1994) (The Bulkhead was not an "adjoining area," and therefore not
a covered situs because it was not used for any maritime activities (i.e. loading, unloading, etc.)).

CARGO CARRIER

Jameson v. Marine Terminal Corp., 6 BRBS 424 (1977) (Claimant, injured while repairing a cargo carrier
approximately 50 yards from the water's edge, but within the confines of a pier, satisfied the situs test.).

COFFERDAM
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James D. Ransom v. Coast Marine Constr. Inc., 16 BRBS 69 (1984) (The Board found that a cofferdam that temporarily
restricted navigation and created temporarily dry ground did not preclude a finding that the situs test had been met.
Although the navigable waters restriction created by the cofferdam was conceivably one of long duration, the temporary
nature of the restriction and the fact that a tidal gate allowed water to pass to and from a navigable source supported a
reversal of the ALJ's findings.).

CONSTRUCTION SITES

Tarver v. Bo-Mac Contractors, Inc., 37 BRBS 120 (2003), aff'd, 384 F.3d 180, 38 BRBS 71(CRT) (5th Cir. 2004), cert.
denied, 544 U.S. 948 (2005) (Court affirmed Board's denial of coverage to welder who was injured during the
construction of a barge slip. At the time of his injury, the slip area was not serving a maritime purpose and the site had
not previously facilitated navigation. Dry land which may be submerged in the future is not navigable waters under the
Act.).

Nelson v. Guy F. Atkinson Constr. Co., 29 BRBS 39 (1995), aff'd mem. sub nom. Nelson v. Director, OWCP, 101 F.3d
706 (9th Cir. 1996)(table) (Board denied coverage to claimant who was injured while excavating dry land for the future
construction of a lock. Dry land that was not previously submerged under navigable water cannot be considered
navigable water based on its future use.).

Jenkins v. McDermott, Inc., 742 F.2d 191, 16 BRBS 102 (CRT) (5th Cir. 1984) (The Fifth Circuit held that plaintiff,
who worked on the construction of an offshore drilling platform, and whose injury occurred over 250 feet from
navigable waters, satisfied the status and situs requirements of the Act, citing Thomton v. Brown & Root, Inc., 707 F.2d
149 (5th Cir. 1983), cert. denied 464 U.S. 1052, 104 S. Ct. 735, 79 L. Ed. 2d 194 (1984).).

Trotti & Thompson v. Crawford, 631 F.2d 1214, 12 BRBS 681 (5th Cir. 1980) (The Court held that a pier under
construction is a covered situs because it is a transformation of one clearly covered situs, navigable waters, to another
expressly covered situs, a completed pier.).

Thornton v. Brown & Root, Inc., 16 BRBS 311 (1984) (On remand from the Fifth Circuit the Board reversed ALJs'
denials of benefits and remanded to the ALJs for determinations of the amount of benefits to be awarded where in light
of the controlling case law from the Fifth Circuit claimants met the situs test as a matter of law since claimants' work
areas were used for maritime purposes and were "adjoining" navigable waters, and the court reversed the Board's
determinations on status, holding that a claimant working on land in the construction of fixed, offshore drilling
platforms is engaged in employment which has a substantial relationship to maritime commerce.).

Stewart v. Brown & Root, Inc., 7 BRBS 356 (1978) (Construction site 100 feet from water's edge and a partially
constructed graving dock was a covered "situs". "The incomplete state of the ... [p]roject will, not prevent claimant from
passing the 'situs' test.").

Crawford v. Trotti & Thomson, Inc., 9 BRBS 685 (1979) (A wharf under construction satisfied the situs test.
"[Coverage is 'not precluded by the fact that the situs, which would qualify under section 3(a) upon completion, was
only under construction at the time of the injury.").

Freer v. Duncanson-Harrelson Co., 9 BRBS 888 (1979) (A free standing pier under construction in 35 feet of water
'approximately 25 feet from the nearest land-based dock was a covered situs.).

Martin v. Kaiser Steel Corp., 9 BRBS 903 (1979) (Trestle construction site, 60 feet seaward of shoreline, satisfied the
situs test.).

Silva v. Massman Construction Co., 9 BRBS 932 (1979) (Loading dock under construction was a covered site.).
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Matson v. Perini North River Associates, 9 BRBS 967 (1979) (Construction site of a multi-purpose pier was a location
covered under the act.).

Abrahamsen v. Perini North River Associates, 9 BRBS 1041 (1979) ("Since the temporary [construction] platform "was
not permanently affixed to the shore, claimant's injury was over navigable waters.").

CONTAINER FREIGHT STATION

Palma v. California Cartage Co., 18 BRBS 119 (1986) (The Board held that an ALJ's decision that claimant was not
injured on a maritime situs was rational and consistent with case law. The only real relationship between the site and the
Port of Los Angeles was that of landlord and tenant, and the surrounding property was primarily in nonmaritime use. A
favorable lease was the reason for employer's location, rather than maritime concerns. The board accordingly affirmed
the ALJ's denial of benefits.).

DREDGE

Ramos v. Universal Dredging Corp., 10 BRBS 368 (1979) (A dredge used in the construction of a reef runway at an
airport was not a covered situs.).

EMPLOYER'S OFFICE

Dixon v. John J. McMullen & Assoc., 13 BRBS 707 (1981) (The Board affirmed an ALJ's determination that the
employer's office was a covered situs since it was the best place for employer's work, was the closest available site to
the waterway, and was in close proximity to the water.).

FLIGHT OVER NAVIGABLE WATERS

C.C. v. Tecnico Corp., 41 BRBS 129 (2007), aff'd mem., 294 Fed. Appx. 58 (4th Cir. 2008) (The Board denied coverage
to a sheet metal mechanic whose vascular injury was caused by a flight to Hawaii. The Board distinguished the claimant
from covered fish spotters who are required to perform their jobs from a plane. Claimant's trip was more similar to a
commute to a specific job and the plane did not have any maritime connection.).

Zapata Haynie Corp. v. Barnard, 933 F.2d 256, 24 BRBS 160(CRT) (4th Cir. 1991) (A fish spotter who developed
depression due to his long hours in the air was held to be injured on a covered situs because his employment required
him to work over navigable waters. The Court compared his job to that of a spotter in a crow's nest, and found that he
was not excluded from coverage either by the aquaculture exception or the crew member exception.).

Ward v. Director, OWCP, 15 BRBS 7 (CRT) (5th Cir. 1982) (The Fifth Circuit ruled that claimant's deceased husband,
killed when his plane crashed while fish-spotting over the Mississippi Gulf Coast, is a covered employee under § 3(a) of
the Act, not only because the accident occurred upon navigable waters, but also because an employee who dies when an
aircraft strikes the water, and who has been regularly required to fly over the water in the course of his employment,
satisfies the situs requirement of § 3(a).).

FLOAT BRIDGE

Turk v. Eastern Shore Railroad, Inc., 34 BRBS 27 (2000) (The Board held that the float bridge at issue was sufficiently
analogous to a pier, or at least an "other adjoining area", to be considered a covered situs. It was noted that like a pier,
the float bridge extended out from land over the navigable waters and allowed barges to dock, and it was like an other
adjoining area because it was customarily used to load and unload railroad cars from barges.).
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GARAGES

D.S. v. Consolidation Coal Co., 42 BRBS 80 (2008) ("A maritime nexus is not severed merely because [a situs] also
services non-maritime equipment." The garage located 100 yards from navigable water was an adjoining area, and
therefore a covered situs. The Board held that there is no language in the LHWCA to suggest that an adjoining area
must be exclusively used for "loading, unloading, repairing, dismantling, or building a vessel.").

Lewis v. Pittston Stevedoring Corp., 7 BRBS 691 (1978) (Garage located within employer's terminal and adjacent to the
pier satisfied the situs test.).

Yanes v. Sea-Land Service, Inc., 6 BRBS 718 (1977) (Maintenance garage located within terminal, approximately
2,000 feet from navigable waters, was a covered situs.).

GEAR LOCKER

Texports Stevedoring Co. v. Winchester, 632 F.2d 504, 12 BRBS 719 (5th Cir. 1980), cert. denied, 452 U.S. 905 (1981)
(In keeping with the broad view of situs adopted by its own and other circuits, the Fifth Circuit ruled that a gear room
located five blocks from the waterfront was a covered situs. It was in an overall "area" that should be considered
"adjoining" navigable waters since, because of insufficient dock space, the gear room was as close to the water as
feasible. Moreover, the "function" of the area, and the gear room in particular, was maritime where its operations were
part of the overall loading process.).

Brady-Hamilton Stevedore Co. v. Herron, 568 F.2d 137 (9th Cir. 1978) (Gear locker located 2,050 feet outside entrance
of a port satisfied the situs test. "Consideration should be given to the following factors, among others, in determining
whether or not a site is an adjoining area under section 903(a): the particular suitability of the site for the maritime uses
referred to in the statute; whether adjoining properties are devoted primarily to uses in maritime commerce; the
proximity of the site to the waterway; and whether the site is as close to the waterway as is feasible given all of the
circumstances in the case.").

GRAIN ELEVATOR

Jackson v. Straus Sys. Inc., 21 BRBS 266 (1988) (Claimant, a sheet metal worker who installed a dust control system in
the grain elevator in order to make it safer, was involved in maritime employment under § 2(3) of the Act, since the
primary purpose of the elevator was the loading and unloading of vessels. Furthermore, the grain elevator satisfied the
criteria of the functional relationship test for situs under § 3(a) of the Act where: (1) it was located as close to the water
as feasible and was connected directly to the wharf by a conveyor; and (2) its primary function was the loading and
unloading of cargo from vessels. Furthermore, the Board, citing Cuellar, 11 BRBS 441, noted 'that it was held that a
waterfront facility and unloading vessels was an "adjoining area" under § 3(a). Accordingly, as the ALJ's findings
granting status and situs were supported by substantial evidence, the Board affirmed the decision granting jurisdiction
under the Act.).

Cuellar v. Garvey Grain Co., 11 BRBS 441 (1979) (The grain elevator where claimant was injured satisfies the situs test
of § 3(a) of the Longshoremen's Act where: it is bounded by a slip on one side and a dock on the other; ships and barges
are loaded and unloaded in this area; there is no separation between the waterfront area and the grain elevator; the spout
used for loading ships is attached directly to the grain elevator building; and the entire facility adjoins navigable water.).

HIGH SEAS

Weber v. S.C. Loveland Co., 28 BRBS 321 (1994), aff'd 35 BRBS 75 (2001), aff'd on recon., 35 BRBS 190 (2002)
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(Relying on Kollias and the prior decision of the administrative law judge, the Board found that an employee who
slipped and fell off of a catwalk in the port of Kingston, Jamaica was covered under the Act because the term "navigable
waters" includes the high seas without qualification.).

Tyndzik v. Director, OWCP, 53 F.3d 1050, 29 BRBS 83(CRT) (9th Cir. 1995).(The Ninth Circuit held that a diver
employed by the University of Guam was a covered employee because the territorial waters of Guam are included in the
"navigable waters of the United States" pursuant to Section 3(a). The Court rejected the argument that the University
was excluded from the Act under Section 3(b) because it was "an agency" or "subdivision" of the government of Guam.
While the University was a "public territorial" university at the time of the injury, the Court found that it was not an
excluded "governmental subdivision" under LHWCA because the University was not controlled by the government nor
was a part of a government body.).

Kollias v. D & G Marine Maintenance, 29 F.3d 67, 28 BRBS 70(CRT) (2d Cir. 1994), cert. denied, 513 U.S. 1146
(1995) (The LHWCA contains a sufficiently clear indication of congressional intent to apply the statute
extraterritorially according to the specific language, which directs venue, in Section 39(b) ("Judicial proceedings under
sections 918 [collection of defaulted payments] and 921 [review of compensation orders] of this title in respect of any
injury or death occurring on the high seas shall be instituted in the district court within whose territorial jurisdiction is
located the office of the deputy commissioner having jurisdiction in respect of such injury or death."). The court stated
that Congress' purpose of consistent coverage would be frustrated by limiting the LHWCA to territorial application.).

Cove Tankers Corp. v. United Ship Repair, Inc., 683 F.2d 38, 14 BRBS 916 (2d Cir. 1982) (The Second Circuit
affirmed a finding that the Act is applicable to repairmen injured or killed while working on a ship on the high seas.
Without determining whether, the phrase "navigable waters of the United States" always or usually includes the high
seas, the court held that under the particular facts of this case the situs test was met: the repairmen were injured on board
a United States flag vessel moving from one United States port to another with no deviation into the territorial waters of
any foreign nation. In line with the Supreme Court's opinion in Pfeiffer v. Ford the court found that to hold that
coverage of the Act can never extend farther than three miles offshore would allow shipowners to prevent employees
from receiving the Act's benefits by merely deviating from the ship's course at whim. Any other result in this case
would "revitalize the shifting and fortuitous coverage that Congress intended to eliminate.").

Larsen v. Golten Marine Co., 19 BRBS 54 (1986) (The Board, in an issue of first impression held that based on the
holding in Cove Tankers, claimant's injury fourteen miles from shore, on the high seas, occurred on "navigable waters
of the United States." Accordingly, claimant was granted situs under § 3(a).).

HIGHWAY

Humphries v. Director, OWCP, 20 BRBS 17 (CRT) (4th Cir. 1987) (The Fourth Circuit found that claimant's accident
did not occur on a maritime situs 'under § 3(a) of the Act where he was injured on a public highway which was over a
mile away from employer's terminal and did not connect any portions of employer's operations or traverse continuous or
contiguous terminal areas. Furthermore, the court found that the restaurant claimant had gone to, while arguably located
in a "waterfront area," was separated from the river and the nearest maritime terminal by a residential neighborhood,
and was not an "integral part" of employer's terminal. The fact that claimant was injured while near the area was merely
coincidental and did not result from any work-related dangers. Accordingly, the Board's denial of jurisdiction was
affirmed.).

Humphries v. Cargill, Inc., 19 BRBS 187 (1986) (The Board found that claimant's injury occurred at a nonmaritime
locus, in front of a restaurant on a public highway which was located in an area where both general maritime and
nonmaritime activities were occurring. Accordingly, since the situs of the injury was not an "adjoining area" under §
3(a) of the Act, the ALJ's order awarding benefits was reversed.).
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HULLS

Hall v. Hvide Hull No.3, 746 F.2d 294, 17 BRBS 1 (5th Cir. 1984), cert, denied, 484 U.S. 1008 (1988) (The Fifth
Circuit reversed, on the basis of their decision in Lundy v. Litton Sys. Inc., 624 F.2d 590 (5th Cir. 1980), reh'g denied,
629 F.2d 1349, cert. denied, 450 U.S. 913, 101 S. Ct. 1353, 67 L. Ed. 2d 337 (1981), and a district court's finding that a
hull, floating on navigable waters during shipbuilding construction, was not a vessel for purposes of a tort action
authorized by § 5(b) of the Act although it was noted that an issue may be presented by the conflict between Lundy's
rationale and some expressions in the circuit's more recent jurisprudence that an injury to ship construction workers on
board a vessel under construction, although on navigable waters, is not a maritime tort, since ship construction is not a
maritime business. See, e.q., Lowe v. Ingalls Shipbuilding, A Division of Litton, 723 F.2d 1173, 1185, 1187 (5th Cir.
1984). The court also found that Lundy's holding is consistent with prior jurisprudential holdings and Congressional
intent, in its implicit finding that there is federal admiralty jurisdiction over § 905(b) actions brought by shipbuilders
injured aboard partially constructed vessels floating on navigable waters, and furthermore, that the language of § 905(b)
was intended to preserve maritime jurisdiction over such claims, which under pre-1972 judicial interpretations were
considered to be maritime actions.).

JOINER SHOP

Alford v. American Bridge Division, 7 BRBS 484 (1978) ("The Board has consistently given a broad reading to situs
questions, employing the theories that neither distance from navigable waters nor the word 'adjoining' in Section 3(a)
narrowly restricts the 'situs' of an injury. Claimant was injured just outside the Joiner Shop. This shop, which produces
component parts eventually installed in submarines and some carriers, is necessary to the operation of employer's ship
building facility. Since this entire facility, of which the Joiner Shop is an integral part, adjoins navigable waters, we find
there is substantial evidence to support the administrative law judge's conclusion that claimant's injury occurred at a
'situs' covered under Section 3(a) of the Act.").

LAND-LOCKED LAKES AND RESEVOIRS

Rizzi v. Underwater Constr. Corp., 84 F.3d 199, 30 BRBS 44(CRT) (6th Cir. 1996), cert. denied, 519 U.S. 931 (1996)
(A diver's injury on a reservoir, surrounded by walls and located under a paper plant, did not occur on "navigable
waters.").

Elia v. Mergentime Corp., 28 BRBS 314 (1994) (Claimant injured his right foot on a barge located on the Croton
Reservoir. The Board relied on the prior precedent that a body of water must be presently supporting, or capable of
supporting, interstate commerce to be navigable for admiralty purposes. That the reservoir was once a part of the Croton
River, which has not been navigable since 1841, does not support a conclusion that the reservoir is considered
"navigable waters" under the Act.).

Williams v. Pan Marine Constr., 18 BRBS 98 (1986) (The Board affirmed an administrative law judge's conclusion that
claimant 'failed the situs test under § 3(a) of the Act where the injury occurred on a land-locked lake which was not
navigable. The court's rationale in Cove Tankers did not apply since that incident took place on the high seas and in the
instant case there would have been no opportunity for employer to have deviated from a covered situs simply to escape
liability. The mere fact that diving took place in the water could not convert a lake, whose sole purpose was to supply
drinking water, into an area customarily used for maritime purposes. As claimant was not injured on a covered situs, he
was not covered by the Act; the fact that most of claimant's work involved deep sea-diving and would have been
covered under § 3(a) was to no avail.).

MACHINESHOP

Michaelson v. H.W. Ramberg, Inc., 7 BRBS 886 (1978) ("[Claimant] was injured in a shop separated by a public street
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and located about 100 feet away from a pier... . The shop was 2 to 2.5 miles from the piers used by [the] employer. The
shop was in an area customarily used by employer for ship repair and the whole area surrounding the shop was a
waterfront area. We conclude that claimant was injured on a situs within the meaning of Section 3(a) of the Act.").

MAINTENANCE AND STORAGE BUILDING

Davis v. American President Lines, Ltd., 7 BRBS 622 (1978) (Maintenance and storage building 1 mile from main
harbor terminal was a covered situs.).

MANUFACTURING FACILITY

Pearson v. Jered Brown Bros., 39 BRBS 59 (2005), aff'd on recon en banc, 40 BRBS 2 (2006) (The employer's
manufacturing facility was located along the Brunswick River, but the majority of its finished products were sent out by
truck or railcar. The Board stated that the "administrative law judged erred in applying the more stringent standard
enunciated by the Fourth Circuit" to the situs issue which arose in the Eleventh Circuit. Instead, the Board applied the
Winchester criteria and found that the facility was within the vicinity of the Brunswick River. The Board paid particular
attention to the fact that the employer relocated to the Brunswick River to facilitate its maritime business and that it
used the river in furtherance of its business.).

Cunningham v. Dir., OWCP, 377 F.3d 98 (1st Cir. 2004) (The court found that a facility which was located
approximately four miles from actual navigable water, and which performed prefabrication work that did not need to be
preformed "on or near the maritime site," did not qualify as an "adjoining area." While the distance between the water
and the facility alone was not dispositive, the court noted that "for an area to 'adjoin' navigable waters, there must be at
least some sense of a largely continuous neighborhood of maritime uses ... that extends out from the water's edge.").

MARINA

Ries v. Harry Kane, Inc., 13 BRBS 617 (1981) (The ALJ was incorrect in concluding that the marina where claimant
worked was not a "harbor facility" since it was only used by recreational vessels where, "[a] dock used by recreational
boats has a maritime purpose regardless of the size or use of the vessel being docked there.").

MARINE RAILWAY

Morrissey v. Kiewit-Atkinson-Kenny, 26 BRBS 5 (2002) (A "marine railway" is a term of art used to describe a
structure at the water's edge that is used to receive and raise a vessel out of the water for examination and repairs. The
railway used in the tunnel where claimant was injured did not play any part in removing ships from the water for repair;
therefore, the Board found claimant was not injured on a covered situs.).

MARSH

Haire v. Destiny Drilling (USA), Inc., 36 BRBS 93 (2002) (The test for navigability is whether the waters are capable of
supporting interstate maritime commerce and "the navigability of a given waterway depends on the facts of a particular
case, as well as the purpose for which navigability, or lack thereof, is sought to be established." The court found that a
shallow marsh is not navigable and therefore not a covered situs.).

MUSEUM VESSEL

McCarthy v. Bark Peking, 716 F.2d 130, 1984 A.M.C. 1 (2d Cir. 1983), cert. denied, 466 U.S. 994 (1984) ("The
[museum vessel] may be fated to ride at anchor for the rest of her days. Her rudder is wielded in place. Her owner has
no intention of slipping her moorings and taking her again to the open seas, with the seagulls in her wake. But she
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'retains at least as much of the dignity of her former venerable station: as long as she rides at anchor in the harbor, ready
and able to head for the open seas, even in tow, she remains a vessel. Much as we should like to formulate a definition
of 'vessel' that captures the essence of the seagoing definiendum, no Platonic form suggests itself hence we are left with
the halting efforts of the common law. The [museum vessel], despite her moorings and her role as a museum piece, still
rests upon navigable waters and may be returned to the sea, if only in tow.").

PIERS

Thibodeaux v. Grasso Prod. Management, Inc., 370 F.3d 486, 38 BRBS 13(CRT) (5th Cir. 2004) (An oil production
platform is not usually site of significant maritime activity, and the particular platform at issue was not used for the
maritime purpose of loading, unloading, vessel construction, etc. The court stated that "the maritime nature of the
LHWCA imparts a meaning to [the enumerated areas] that goes beyond their use in ordinary language" and therefore, a
pier must have some maritime purpose to be a covered situs.).

Hurston v. Director, OWCP, 989 F.2d 1547 (9th Cir. 1993) ("[A] structure built on pilings extending from land to
navigable water is an 'adjoining pier' within the meaning [of the Act]." As an enumerated structure under the Act, "it is
inappropriate to engraft a usage requirement onto 'any adjoining pier.' Such a pier is by definition in navigable waters
and within maritime jurisdiction.").

Northeast Marine Terminal v. Caputo, 432 U.S. 249, 97 S. Ct. 348, 53 L. Ed.2d 320,1977 A.M.C. 1037 (1977) (A
finger-pier located within. a fenced-in facility situated on the water was a covered situs. Although the Act is not clear as
to whether the phrase "customarily used" is intended to apply to more than the immediately preceding phrase, "other
adjoining area", this pier would satisfy the status test even if that phrase was considered to modify each of the areas
listed in section 3(a).).

Dupre v. Cape Romain Contractors, Inc., 23 BRBS 86 (1989) (Where claimant fell out of a tree which overhung the
incomplete pier while he was moving a sailboat along the pier and struck either the pier or the boat which was on the
pier prior to hitting the ground, the Board found that claimant was injured on a pier adjoining navigable waters, which is
a covered situs pursuant to § 3(a) of the Act.).

Bakke v. Duncanson-Harrelson Co., 8 BRBS 36 (1978) ("A pier is a covered situs whether or not it is 'customarily used
by an employer in loading, unloading, repairing or building a vessel.' Such an interpretation avoids the harsh and
incongruous result of 'denying coverage simply because claimant was working on a Coast Guard pier rather than a
commercial pier. The Act must be liberally 'construed to avoid such harsh and incongruous results.").

Carmitros v. B. T. Ilsley, Inc., 6 BRBS 295 (1977) (An abandoned meat inspection room located in the middle of a pier
used to discharge passenger ships, was a covered situs.).

Rhodes v. Healy Tibbits Corp., 9 BRBS 605 (1979) (Pier under construction to be used for recreational fishing and to
carry sewer pipe was a covered situs even though it was not to be used for loading or unloading of cargo, shipbuilding,
or any other maritime or navigational purpose. "[T]he Board has held that under the amended Act a pier or a wharf is a
covered situs regardless of whether it is 'customarily used by an employer in loading, unloading, repairing, or building a
vessel,' as that modifying language applies only to 'other adjoining areas.' ").

Mills v. Director, OWCP, 877 F.2d 356, 1990 A.M.C. 218 (5th Cir. 1989) (Where welder was injured while building
offshore oil platform performed all his welding work on land, he does not satisfy situs-of-injury requirement for
LHWCA benefits as incorporated in OCSLA. Legislative history establishes that Congressional intent in § 1333(b) of
OCSLA extending LHWCA's benefits was to fill a void in the law governing workers' compensation on the OCS, not
areas already governed by state law. Dissent: The plain language of 43 U.S.C. § 1333(b) does not include a situs
requirement and, there being no ambiguity, the court should not resort to legislative history to read one in.).
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Munguia v. Chevron U.S.A, 23 BRBS 180 (1990) (The Board noting that Congress amended the Act in 1972 to assure a
certain Federal standard of benefits and concurrent jurisdiction promotes that objective, held that claimant's receipt of a
final award under a state statute did not bar his right, by the doctrine of election of remedies; to recovery under the Act.
Accordingly, the Board denied employer's motion to dismiss the claim. Where claimant was injured at an oil well on a
fixed drilling platform, and such well was not used in the loading or unloading of marine cargo the building or repair of
ships, the requisite marine nexus was absent. Accordingly, the Board held, as a matter of law, that claimant's injury was
not covered under the situs requirement of Section 3(a) of the Act. Therefore, as jurisdiction did not exist under the Act,
the Board reversed the ALJ's award of benefits.).

Lash v. Ballard Constr, Co., 989 A.M.C. 2293 (W.D. Wash. 1989) (The plaintiff may not recover for negligence under
the Longshore & Harbor Workers' Compensation Act (LHWCA) for injuries sustained while performing duties on a
"work platform" (9' X 18'). Despite the fact that the platform was being maneuvered at the time of injury, repositioning
by the use of poles does not constitute navigation, a prerequisite for the label "vessel" under the LHWCA, sec. 905(b).
Summary judgment for the defendant.).

Laspragata v. Warren George, Inc., 21 BRBS 132 (1988) (Where claimant was injured on the platform of the sewage
treatment plant, which was permanently affixed-to land, he was not injured on navigable waters. Furthermore, the fact
that claimant went on barges daily in-the course of his employment did not confer situs under § 3(a)' of the Act.).

PORT COMPLEX

Hagenzeiker v. Norton Lilly & Co., 22 BRBS 313 (1989) (Where claimant was injured in an auto accident within the
port complex, which consisted of terminals and-other facilities customarily used by employers for loading and
unloading cargo, his injury occurred on a covered situs pursuant to § 3(a) of the Act. Accordingly, the ALJ's finding
was reversed, and, as the parties stipulated that claimant was temporarily totally disabled by his injury which occurred
in the scope and course of his employment, claimant was entitled to compensation as a matter of law.).

PRODUCTION PLANT/DEPARTMENT

Bianco v. Georgia Pacific Corp., 304 F.3d 1053 (11th Cir. 2002) (A sheet-rock production department, located within a
larger facility, was not an "other adjoining area" under the Act. The production was not an area used customarily by the
employer for loading, repairing, dismantling, or building a vessel nor was the department area part of the overall
process of unloading cargo.).

PUBLIC PARK

Short v. Sea-Train Shipbuilding Corp., 9 BRBS 166 (1978) (A public park located near the water's edge, which was the
site of a company sponsored baseball game, was not a covered situs, "[i]ncidental benefits to the employer in the form
of improved employee morale cannot support the characterization of a public 'park as' an area customarily used in ship
repair.").

RAFT

Hed v. Duncanson-Harrelson Co., 7 BRBS 821 (1918) (Raft floating next to a dock under construction was a covered
situs.).

RAILHEAD

Cooper v. John T. Clark & Son, Inc., 11 BRBS 453 (1979), aff'd, 687 F.2d 39, 15 BRBS 5 (CRT) (4th Cir. 1982) (The
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railhead where decedent was injured satisfied the situs test of § 3(a) of-the Longshoremen's Act. Although some
nonmaritime activities were carried on there, the primary function of the facility was to provide a place for loading and
unloading vessels and temporary storage of containers and other water-borne cargo.).

RECLAIMING PIT

Joyner v. Brown & Root, Inc., 7 BRBS 608 (1978) (Reclaiming pit located near a partially constructed graving dock
satisfied the situs test.).

REFURBISHMENT FACILITY

Bennett v. Matson Terminals, Inc., 14 BRBS 526 (1981) (Where a refurbishment facility had only an indirect functional
relationship with the Port of Oakland and no nexus existed between it and the Port of Richmond, it was not an
"adjoining area" as defined by § 3(a) of the Act.).

ROADWAYS

Sawyer v. Tideland Welding Serv., 16 BRBS 344 (1984) (The Board reversed the ALJ's determination that claimants
did not satisfy the situs requirements under § 3(a) of the Act and held that despite the fact that the road on which
claimants were injured is used extensively by the public, the general area in which claimants were injured was a
maritime area and the specific stretch of road where their injuries occurred was used extensively by the employer's
employees to travel from' one portion of the facility to another.).

Foutz v. Ingalls Shipbuilding Division, Litton Systems, Inc., 7 BRBS 815 (1978) (Roadway located between the tool
shed and claimant's normal work area, and surrounded by shipbuilding activities, was an adjoining area customarily
used in shipbuilding.).

Nalej v. H.W. Ramberg, Inc., 8 BRBS, 640 (1978) (The scene of a truck accident occurring on a public street between
the employer's mechanic shop and the pier satisfied the situs test.).

SCAFFOLD

Carroll v. Hullinghorst Industries, Inc., 7 BRBS 538 (1978) ("The scaffold [located underneath a pier] was an 'essential
aspect' of the business of loading and unloading ships at [the] pier.").

SCRAP METAL REPROCESSING AREA

Mcneil v. Prolerized New England Co., 8 BRBS 1 (1978) (An area alongside a conveyor immediately next to a mill and
near the dock and loading facilities satisfied the situs test.).

SEAWALL

Brooker v. Durocher Dock & Dredge, 133 F.3d 1390, 31 BRBS 212(CRT) (11th Cir.), cert. granted, 524 U.S. 982, cert.
dismissed, 525 U.S. 957 (1998) (A seawall which adjoined navigable waters, but that was not used to load, unload,
repair, dismantle, or build a vessel, was held not to be an "other adjoining area customarily used by an employer;" and
therefore, not a covered situs).

Silva v. Hydro-Dredge Corp., 23 BRBS 123 (1989) (Where claimant was allegedly injured while standing atop a
seawall which parallels a "public roadway and neither creates nor protects a harbor, has no navigational aids or boat
hookups, and the record contained no evidence to establish that the wall has a maritime nexus, the ALJ's, finding that it
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was not an adjoining area pursuant to § 3(a)," and that claimant did not pass the situs test of the Act, was supported by
substantial evidence, and accordingly affirmed by the Board.).

SHIPREPAIR FACILITY

Sowers v. Metro Machine Corporation, 35 BRBS 154 (BRB 2001) (The facility was used for the prefabrication of parts
for Navy ships that were under repair and another facility. Ninety-five percent of the parts were transported by truck and
only five-percent were sent by barge. The Board concluded that while the site had a geographic nexus to navigable
waters, the type of work done at the facility could be done at any site and did not have a sufficient maritime nexus
because the employer did not actually engage in ship repair at this location.).

Corwin v. Arthur Tickle Engineering Works, 8 BRBS 170 (1978) (Ship repair facility 3 blocks from the waterfront
located in a diverse area of manufacturing, storage and other industrial plants was a covered situs.).

SHIPYARDS

McCormick v. Newport News Shipbuilding & Dry Dock Co., 32 BRBS 207 (1998) (The building where claimant was
injured was not a covered situs because it was separated from the employer's shipyard by public roads, a security fence,
and it did not adjoin navigable waters.).

Universal Fabricators, Inc v. Smith, 22 BRBS 104 (CRT) (5th Cir. 1989) (Where employer's yard adjoined navigable
waters, respondent passed the situs test under § 3(a) of the Act.).

Alford v. American Bridge Div., 642 F.2d 807, 13 BRBS 268 (5th Cir. 1981), cert. denied, 455 U.S. 927 (1982) (The
Fifth Circuit found that a Shipyard, which fabricated steel components of vessels rather than entire vessels, was a
covered situs since the increasingly modernized shipbuilding process has created assembly line techniques in vessel
construction.).

Murphy v. General Dynamics Corp., 7 BRBS 960 (1978) (Building, roughly 500 feet from navigable water, which was
part of a facility used for ship construction and repair, satisfied the situs test.).

Fuduli v. Maresca Boat Yard, Inc., 7 BRBS 982 (1978) (Building on employer's repair yard located across a public
highway and some few hundred feet from navigable waters was a covered situs.).

Valchim v. Schiavone & S0118, Inc., 8 BRBS 384 (1978) (Claimant, injured while repairing a fence at the main gate of
the employer's yard located approximately 200 yards from navigable waters, satisfied the situs test.).

Johnson v. Alabama Dry Dock & Shipbuilding Co., 8 BRBS 307 (1978) (Shipyard adjacent to pier approximately 100
feet to 100 yards from water was a location covered under the Act.).

Ballard v. Newport News Shipbuilding & Dry Dock Co., 8 BRBS 676 (1978) ("[The building] was proximate to the
waterway and to employer's rapidly expanding shipyard. It was located in an area which was particularly suitable for
expansion by the shipyard, and it was as close to the waterway as was feasible given the fact that the waterfront
provided inadequate land area for all of employer's operations. Based on all of the foregoing, we hold that this injury
occurred at a place within the situs requirements of the Act.").

Dravo Corp. v. Banks, 567 F.2d 593, 7 BRBS 197 (3d Cir. 1977) ("Because the entire area comprises a comprehensive
shipbuilding operation, we have no difficulty in determining that [claimant] satisfied the situs requirement of the
LHWCA.").
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Alabama Dry Dock & Shipbuilding Co. v. Kininess, 554 F.2d 176, 1977 A.M.C. 1650, 6 BRBS 229 (5th Cir.), cert,
denied, 434 U.S. 903, 98 S. Ct. 299, 54 L. Ed. 2d 190 (1977) ("The [back] lot was part of the shipyard, and was not
separated from the waters by facilities not used for shipbuilding. [citations omitted] Furthermore, the lot itself was
'customarily used' for the maintenance and repair work engaged in by [claimant]. It was an area in which work directly
related to shipbuilding was taking place.").

SHOP

Davis v. Doran Co. of Cal., 22 BRBS 3 (CRT) (4th Cir. 1989) (The Fourth Circuit found that where employer's shop
was two miles from water, located in an essentially nonmaritime area, was chosen not for its proximity to navigable
waters but because it would contain an overhead crane and would permit the movement of ship propellers throughout
the facility, it was not a maritime situs under § 3(a) of the Act. Accordingly, the court affirmed the Board's denial of
jurisdiction. This case has been designated as an "unpublished" opinion by the U.S, Court of Appeals for the Fourth
Circuit. Therefore, it will not serve as precedent in that circuit.).

SKID

Bryant v. Newport News Shipbuilding & Dry Dock Co., 8 BRBS 547 (1978) (Skid located about 500 feet from water's
edge was a situs within the meaning of section 3(a).).

STEEL-FABRICATION FACILITY

Jonathan Corp. v. Brickhouse, 142 F.3d 217, 32 BRBS 85(CRT) (4th Cir. 1998), cert. denied, 525 U.S. 1040 (1998)
(The employer's steel fabrication facility was located 1,000 feet from navigable waters. The court found that the facility
was insulated from navigable waters because the parts were shipped from the facility before being installed on ships in
navigable waters. The claimant was covered during his occasional work aboard ships, but at the time of his injury he
was performing his duties at the facility which was an uncovered situs.).

Brown v. Bath Iron Works Corp., 22 BRBS 884 (1989) (The Board found that the uncontradicted evidence established,
as a matter of law, that employer's steel-fabrication facility was not an "adjoining area" pursuant to § 3(a) of the Act.
There was no functional relationship between the facility and navigable waters, and the ALJ placed too much emphasis
upon the functional relationship between the facility and employer's shipyard. Accordingly, the ALJ's finding that
employer's facility was a covered situs under the Act was reversed. Although claimant worked for employer until June
1984, he had transferred from a covered situs to a-non-covered situs in 1979. Therefore, the responsible carrier for
claimant's benefits under the Act bore the risk at the time of claimant's transfer. Furthermore, since claimant's
employment after 1978 was not at a covered situs, any work-related hearing loss claimant suffered after 1978 was not
compensable under the Act. Accordingly, the Board reversed and modified the ALJ's finding as to responsible carrier,
vacated the ALJ's benefit award, and remanded the case for the ALJ to determine the extent of claimant's hearing loss at
the time claimant transferred to the non-covered situs.).

SUB ASSEMBLY AREA

Brooks v. Newport News Shipbuilding & Dry Dock Co., 7 BRBS 1038 (1978) (Sub-assembly area, which was part of
employer's shipbuilding complex, 1,000 yards west and 500 yards north of navigable waters, and bounded on all sides
by gantry tracks and roadways, was a covered situs.).

SUBMARINE SHOPS

Smart v. Newport News Shipbuilding & Dry Dock Co., 7 BRBS 995 (1978) (Submarine shop which was part of
employee's shipyard and located 250 to 300 feet from the nearest dry dock and 1,200 feet from' navigable waters was a
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site covered under the Act.).

Newport News Shipbuilding & Dry Dock Co. v. Graham, 573 F.2d 167,1979 A.M,C. 99, 8 BRBS 241 (4th Cir. 1978),
cert. denied, 439 U.S. 979 (1979) (The submarine shop and foundry met the situs test even though they were not
devoted exclusively to ship related work.).

TERMINAL AREAS

Northeast Marine Terminal v. Caputo, 432 U.S. 249, 97 S. Ct. 2348, 53 L. Ed. 2d 320, 1977 A.M.C. 1037 (1977)
(Claimant, injured while participating. in the loading of a truck parked inside a terminal area adjoining navigable
waters, satisfied the situs test.).

Perez v. Sea-Land Services, 8 BRBS 130 (1978) (Terminal and marine yard, although separated physically by a public
street, constituted one integrated mutually dependent facility used for the loading and unloading of vessels.).

Cross v. Lavine Shipping Co., 6 BRBS 579 (1977) (Shipping receiving office, located within the employer's terminal
which adjoined navigable waters, satisfied the situs test.).

Cuzzolino v. Maher Terminals, Inc., 6 BRBS 658 (1977) (Building used to house cargo, located within the terminal
compound adjoining navigable waters, was a covered situs.).

WAREHOUSES

Charles v. Universal Ogden Services, 37 BRBS 37 (2003) (Employer's warehouse was located near the Mississippi
River. However, the Board determined that the Mississippi River was not used by the employer's business nor was it
used by any of the surrounding businesses because there were no docks in the area. "While goods from employer's
warehouse are ultimately loaded onto vessels, all loading and unloading activities occur at docks on the Gulf Coast, and
the warehouse is too far away from those docks to be considered part of that general area." Therefore, the Board
concluded that the warehouse did not have a maritime nexus as it exclusively functioned to load trucks and not
vessels.).

Sargent v. Matson Terminals, Inc., 8 BRBS 564 (1978) (A warehouse located on a pier was a covered situs.).

Stecz v. Sealand Service, Inc. 6 BRBS 291 (1977) ("General cargo warehouse," located approximately 200 yards from a
navigable waterway adjoining employer's terminal area, was used primarily, if not exclusively, in employer's overall
longshoring operation.).

Handcor, Inc. v. Director, OWCP, 568 F.2d 143, 7 BRBS 413 (9th Cir. 1978) (Waterhouse located approximately 50 to
60 feet from water's edge met the requirements of the situs test. "To the extent that a terminal must be one customarily
used in the loading and unloading of vessels in order to satisfy the situs requirement [citation omitted], we agree with
the conclusion of the administrative law judge that the terminal involved here was so used.").

WHARVES

Hunter v. Duncanson-Harrelson Co., 8 BRBS 83 (1978) ("[A] wharf is a covered situs whether or not it is customarily
used by an employer in loading or unloading a vessel.").

Bernhardt v. West Coast Contractors, 9 BRBS 876 (1979).

Maze v. Odom Construction Co., Inc., 7 BRBS 467 (1978) ("Clearly an area at the water's edge which is customarily
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used as a wharf and is within the employer's ship loading facility is [a situs as described in section 3(a)]. Although no
actual loading or unloading goes on at this exact location it is a necessary temporary landing place for barges and is
essential to the shiploading operation at the pier a short distance across the canal.").

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPersonal InjuriesMaritime Workers' ClaimsLongshore & Harbor Workers' Compensation Act
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§ 18. Status.

The status component of the two-pronged jurisdictional test of the Longshore Act was enacted as part of the 1972
Amendments in order to "describe affirmatively the class of workers Congress desired to compensate." n1 Prior to the
1972 Amendments, if "a work related injury occurred on navigable waters and the injured worker was not a member of
a narrowly defined class, the worker would be eligible for federal compensation provided that his or her employer had
at least one employee engaged in maritime employment." n2 The injured employee did not have to be employed as a
maritime worker. However, a definite description of the class of workers Congress intended the Act to cover was
necessitated by the 1972 Amendments since the extension of coverage shoreward potentially included a large
geographical area.

Congress has attempted, through the Longshore and Harbor Workers' Compensation Act Amendments of 1984, to
exclude certain-categories of workers from being able to place a claim under the Act. The Longshore Act specifically
enumerates categories of workers, and exclusions therefrom and cautions that the exclusions are to be narrowly
construed. n3 Workers in certain of the excluded categories are entitled to LHWCA coverage only if they are not
covered by a state worker's compensation plan. n4 Therefore, for a potential claimant to determine whether his job
entitles him to the advantages of the Longshore Act, he must "pass" the "status test" requirement. This test is found in
the "Definitions" section of the 1984 Amendments to the Act, Section 2(3). The term "employee" n5 is defined as:

[A]ny person engaged in maritime employment, including any longshoreman or other person engaged in
longshoring operations, and any harbor-worker including a ship repairman, shipbuilder, and ship-breaker, but such term
does not include--

(A) individuals employed exclusively to perform office clerical, secretarial, security, or data processing work;

(B) individuals employed by a club, camp, recreational operation, restaurant, museum, or retail outlet;
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(C) individuals employed by a marina and who are not engaged in construction, replacement, or expansion of such
marina (except for routine maintenance);

(D) individuals who (i) are employed by suppliers, transporters, or vendors, (ii) are temporarily doing business on the
premises of an employer described in paragraph (4), and (iii) are not engaged in work normally performed by
employees of that employer under this Act;

(E) aquaculture workers;

(F) individuals employed to build, repair, or dismantle any recreational vessel under sixty-five feet in length;

(G) a master or member of a crew of any vessel; or

(H) any person engaged by a master to load or unload or repair any small vessel under eighteen tons net;

if individuals described in clauses (A) through (F) are subject to coverage under a State workers' compensation law.

Unfortunately the three most important terms of Section 2(3) are neither defined in the Act nor in its legislative history.
n6 These terms are "maritime employment," "longshoremen," and "longshoring operations." Congress' failure in this
respect resulted in contradictory interpretations of Section 2(3) by the courts of appeals and the Benefits Review Board.
n7 To resolve this unsatisfactory situation the Supreme Court granted certiorari in Northeast Maritime Terminal Co.,
Inc. v. Caputo. n8 Caputo involved two claimants: Blundo, a checker injured while checking and marking items of
cargo as they were unloaded from a container, and Caputo, a longshoreman injured while loading a consignees' truck
with cargo that had previously been discharged from a vessel.

The Court found that Blundo clearly satisfied the status test. The Court noted that a primary motivation in Congress'
decision to extend the coverage shoreward was the recognition that " 'the advent of modern cargo handling techniques'
had moved much of the longshoremen's work off the vessel and onto land." n9 The Court stated that Congress had
specifically been concerned with the impact of containerization and it noted that with current loading and unloading
operations "the container is a modern substitute for the hold of the vessel." n10 Blundo's job of checking and marking
items of cargo as they were unloaded from a container was "clearly an integral part of the unloading process as altered
by the advent of containerization" n11 and consequently he was a statutory "employee."

Caputo on the other hand was injured while engaged in an old fashioned longshoring operation. In analyzing the
applicability of the Act with regard to Caputo the court stated that Congress intended uniform coverage for employees
who under the pre-1972 Act would have been covered for only "part of their activity." n12 It was felt, therefore, that
Congress "wanted a system that did not depend on the 'fortuitous circumstance of whether the injury [to the
longshoreman] occurred on land or over water'." n13 The Court pointed out that the fact that the Act focuses primarily
on occupations n14 such as longshoremen, harborworkers, ship repairmen, shipbuilders and shipbreakers, demonstrated
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a desire to provide continuous coverage throughout such employment. Consequently, the Court felt that "when
Congress said it wanted to cover 'longshoremen,' it had in mind persons whose employment is such that they spend at
least some of their time in indisputably longshoring operations and who, without the amendments, would be covered for
only part of their activity." n15

The Court declined to decide whether this desire for uniformity entitled every person engaged in physical cargo
handling activity anywhere within a covered situs to compensation payments, but it did hold that at a minimum
someone performing tasks comparable to Caputo's was deserving of benefits. By working as a terminal laborer, Caputo
could have been assigned numerous jobs, all necessary to the transportation of cargo between land and maritime
transportation. When he reported to work each morning, he was never sure which function he would be asked to
perform. In fact, many times his assignments shifted during the course of a day. If he had completed loading the truck
on the day of the injury, it was quite possible that he would have been transferred to unloading lighters. "Since it is clear
that he would have been covered while unloading such a vessel, to exclude him from the Act's coverage in the morning
but include him in the afternoon would be to revitalize the shifting and fortuitous coverage that Congress intended to
eliminate." n16

The workers' employers had argued that the "point of rest" theory should have been used by the court to determine
whether the status test had been met. n17 Under that approach the Act would cover only the activities of workers
engaged in the loading or unloading procedures between the ship and the first or last point of rest. Since both Caputo
and Blundo had been handling cargo that had already reached its first point of rest, neither would have been entitled to
coverage under "the point of rest" theory. The Supreme Court explicitly rejected the theory as being too restrictive and
failing to accommodate either the language or intent of the Act. n18 The court stated that by focusing only on the tasks
being performed at the moment of the injury, the theory negated Congress' intent to provide uniform coverage for
workers engaged in longshoring operations for part of the time. Furthermore, stopping coverage at the point of rest
would exclude those people engaged in the longshoring operations that modern technology has now moved farther
inland.

The Supreme Court continued to expand its coverage of workers under the Act in P.C. Pfeifer Co. v. Ford. n19 In this
case, one claimant was injured while securing vehicles onto railroad flatcars and the other was injured while unloading
cargo inside a pier warehouse. The Court held that the claimants were engaged in maritime employment because these
tasks were included in the intermediate steps of longshoring that involves moving cargo from ship to land
transportation. The court reasoned that the status test is an occupational and not a geographic test and noted that "the
crucial factor is the nature of the activity to which a worker may be assigned, [and that a] worker responsible for some
portion of [the loading and unloading process] is as much an integral part of the process ... as a person who participates
in the entire process." n20

Caputo and P.C. Pfeifer provided guidance with regard to the application of the status test to longshoremen n21 but its
application, to harbor workers and to shipbuilders was not discussed by the Supreme Court." n22

The Third and Fourth Circuits have applied the reasoning of the Caputo decision in deciding whether workers qualified
as shipbuilders. n23 Under their application of Caputo, an employee's activities must be an integral part of the
shipbuilding process in order to satisfy the status test of Section 2(3). n24 As long as the claimant's duties have a close
functional relationship to the shipbuilding process, he will be considered a shipbuilder, even if he performs only one
specialized function on an assembly line method of ship construction. n25 Therefore, working in a fabrication shop on
component parts, as well as performing work essential to maintaining machines used in the construction of ships, have
been held to constitute as much of an integral part of the shipbuilding process as the actual welding of the parts of a
vessel. n26

As to harbor workers, the Supreme Court in Director, OWCP v. Perini North River Associates has extended coverage
under the Act to a marine construction worker injured while working on a cargo barge that was being used in
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connection with the construction of a sewage treatment plant without requiring him to show that his employment
possessed a "significant relationship to navigation or Commerce" where: that injury occurred on actual navigable waters
in the course of employment for a statutory employer; the employee would have been covered under the pre-1972 Act;
n27 and the employee was not excluded by any of the other provisions of the Act. n28 However, Perini did not provide
any guidance for those cases where an employee is not injured on actual navigable waters, nor did it provide any
guidance for workers who are injured while transiently or fortuitously upon actual navigable waters. n29

After Perini's extension of coverage to those who would have been covered before the 1972 Amendments, the Supreme
Court tightened the reigns in Herb's Welding. n30 The Court held that a welder was not a maritime employee because
there was nothing inherently maritime about the tasks he performed on a fixed offshore drilling rig. n31 The court
reasoned that the claimant's job duties could have just as easily been performed on land because they had nothing to do
with the loading or unloading process, nor with the maintenance of equipment used in such tasks. n32 The fact that he
unloaded his own gear from a boat that he took to work did not make his employment any more maritime in nature, and
the court stated that, "Congress did not seek to cover all those who breathe salt air." n33

But the Supreme Court once again took a broad view of the status test, in Schwalb, n34 when it held that railroad
employees who were injured while maintaining or repairing equipment essential to loading coal onto vessels were
covered employees because they were integral to the loading and unloading process. One worker maintained a retarder,
and the other two removed coal from conveyors. The Court placed particular emphasis on its determination that the ship
loading process would be "shut down" and could not continue unless the equipment that the employees worked on was
operating properly. The Court concluded that the employees' work furthered maritime commerce. n35

In Coleman, n36 the Eleventh Circuit followed the reasoning in both Schwalb and Caputo in its conclusion that a
mechanic was covered under the Act. The claimant's work duties included making transport vehicles road worthy by
repairing tires, brakes, and lights. The claimant also occasionally repaired container doors, so that they would open and
close properly. Citing the Caputo Court's statement that "the container is a modern substitute for the hold of the vessel,"
n37 the court held that his periodic work on containers, chassis, and hustlers n38 was an integral part of the loading and
unloading process.

The Second Circuit continued to expand the reach of Schwalb in Marinelli when it held that a union shop steward was a
covered employee. n39 The court found that the claimant's role as an arbitrator between management and the union
members was an essential part of the loading and unloading process. n40 The fact that the claimant was not always
present on the docks, and that he did not perform any loading or unloading, was irrelevant. n41

The Board also continued to expand Schwalb's "integral" test in two contemporaneous decisions-- Watkins n42 and
Ruffin. n43 In Watkins, the Board held that a cleaner, who spent four hours a day emptying 55-gallon drums filled with
debris she collected from ships' sides, was a covered employee. Relying on an inference to "shutdowns" in Schwalb, the
Board stated that the "only possible conclusion is that claimant's failure to remove [the debris] eventually would lead to
such a build-up of trash that work on the ships could not continue." n44 The Board distinguished the claimant's duties
from the nonessential duties of an employee who shredded and recycled paper. n45 It was particularly noted that the
Administrative Law Judge below found that the welding rods and iron were essential to the shipbuilding process, so the
Board concluded that the removal of these items was also essential.

Then, in Ruffin, the Board held that the claimant's duties, which included sweeping walkways and around machines,
picking up debris, emptying 55-gallon drums of waste products, and stocking eye safety supplies, were integral to the
shipbuilding and repair process. The Board based its decision on a statement in Schwalb, which said, "equipment
cleaning that is necessary to keep machines operative is a form of maintenance and is only different in degree from
repair work." n46 It also placed emphasis on the fact that claimant performed her job while the machines were running
and not after hours. And although the record did not establish the rate at which the machinery debris accumulated, the
Board concluded that the shipbuilding and repair process would come to a complete stop if the claimant did not perform
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her duties.

And in the area of construction, the Fourth Circuit held in Prevetire, n47 that the employment activities of a
power-plant construction worker were too far removed from traditional longshoring activities to be covered under the
Act. n48 The court found the fact that the power plant would provide steam and electricity to ship building and repair
operations upon completion was not enough to convey coverage. n49 However, four years later, in Pittman, the Fourth
Circuit found that two maintenance employees who were injured at the now completed power plant from Prevetire were
covered because their duties were essential to providing steam and electricity to the Naval shipyard--and therefore,
essential to the shipbuilding and ship repair process. n50 It may also be relevant to note here that steam, water, and fuel
have been expressly interpreted by the Fourth Circuit, and later the Fifth Circuit, as being included in Section 2(3)'s
definition of "cargo." n51

Status decisions regarding harbor workers get even cloudier when an employee is injured on land, or away from
traditional marine buildings or facilities. In these scenarios, the courts and the Board will often jump back and forth
between applying a Schwalb or Perini analysis and simply labeling an employee as an enumerated employee (i.e.
"harbor-worker") in order to avoid the choppy waters of applying prior precedent. In Fleischmann, n52 the Second
Circuit held that a pile driver who was injured on the landward side of a bulkhead was a "harbor-worker" and therefore
covered by the Act. Rather than focusing on whether his activities were integral to the loading or unloading of vessels,
or on whether his activities furthered maritime commerce, the court was quick to label him a "harbor worker" under the
enumerated occupations of the Act. Emphasis was placed on his general and past employment of building docks and
piers. And while the court did not address the question of whether the construction of a bulkhead on private property
furthers maritime commerce, the court noted in its situs determination that the residential or private nature of an area is
irrelevant. n53

In Healy Tibbitts Builders, Inc. v. Director, OWCP, n54 the Ninth Circuit extended benefits to an employee engaged in
building a maritime facility. Even though his job duties only included digging trenches and re-routing utility lines, the
decedent's role in the renovation of submarine berths was found essential to the loading and unloading of a ship. n55
Noting that "a maritime facility is simply the sum of its parts," n56 the court found that the term "harbor worker"
includes workers directly involved in the construction of a maritime facility, and stated, "[a]ny other interpretation of
the Act would exclude coverage for most of the many trade workers who contribute to the building of a harbor or dock."
n57

An interesting line of "status" cases have developed for determining whether bridge workers are covered employees
under the Act. In LeMelle, n58 the Fourth Circuit specifically addressed the status of a bridge construction worker. The
court received comments from both the Coast Guard and the Department of Highways stating that the improved bridge
was designed to aid navigation. n59 The court also paid attention to the fact that the claimant was required to wear a life
jacket and was continually working over the water. n60 Accordingly, the court held that a worker "working over
navigable waters on a bridge designed in part as an aid to navigation, is engaged in maritime employment ... and an
employee under the Act." n61 After LeMelle, Board decisions regarding the "status" of a "bridge worker" n62 often
hinge on whether the bridge aids in maritime navigation. For example, a bridge worker who was injured while painting
a bridge that was permanently affixed to land was not covered, because there was no evidence that his work aided
navigation or that he was involved in the unloading, loading, building, or repairing of vessels. n63 And in Pulkoski, the
Board found that a bridge worker was not a covered employee because his construction project actually reduced the
navigability of the river below, and his employment did not have any other relationship to maritime commerce. n64

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPersonal InjuriesMaritime Workers' ClaimsLongshore & Harbor Workers' Compensation Act
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FOOTNOTES:
(n1)Footnote 1. Northeast Marine Terminal Co., v. Caputo, 432 U.S. 249, 264, 97 S. Ct. 2348, 53 L. Ed. 2d 320,
1977 A.M.C. 1037 (1977) .

(n2)Footnote 2. Id.

(n3)Footnote 3. H.R. Rep. No. 1027, 98th Cong., 2d Sess. 36, reprinted in 1984 U.S. Code Cong. & Ad. News
2734, 2736, 2737, 2738.

(n4)Footnote 4. See last line of 33 U.S.C. § 902(3). Note that only the workers excluded in (A) through (F), would
get LHWCA coverage if they are not subject to a State workers' compensation plan, but not so for those described in
(G) and (H).

(n5)Footnote 5. It should be noted that a maritime worker whose job fits within one of the enumerated occupations
defining the term "employee" covered by the LHWCA may qualify for seaman status under the Jones Act and be
entitled to bring suit under that statute. See Southwest Marine, Inc. v. Gizoni, 502 U.S. 81, 1992 A.M.C. 305 (U.S.
1991) .

(n6)Footnote 6. Id. at 265 .

(n7)Footnote 7. See Stockman v. John T. Clark & Son of Boston, 539 F.2d 264 , 1976 A.M.C. 1251, 4 BRBS 304
(1st Cir. 1976), cert, denied, 433 U.S. 908 (1977); Sea-Land Service, Inc. v. Director, OWCP, 540 F.2d 629 , 1976
A.M.C. 1427, 4 BRBS 289 (3d Cir. 1976) ; Jacksonville Shipyards, Inc. v. Perdue, 539 F.2d 533 , 1976 A.M.C. 1934, 4
BRBS 482 (5th Cir. 1976) , vacated and remanded sub nom. Director, OWCP v. Jacksonville Shipyards, Inc., 433
U.S. 904, 97 S. Ct. 2967, 53 L. Ed. 2d 1088, 1977 A.M.C. 1062 (5th Cir. 1977) , aff'd, 575 F.2d 79, 1978 A.M.C. 2672
(1978), aff'd, 444 U.S. 69, 100 S. Ct. 328, 62 L. Ed. 2d 225 (1979) ; I.T.O. Corp. of Baltimore v. BRB, 529 F.2d 1080
, 1975 A.M.C. 2377, 3 BRBS 88 (4th Cir. 1975), modified en banc, 542 F.2d 903, 1976 A.M.C. 1233, 4 BRBS 343 (4th
Cir. 1976), cert. denied, 433 U.S. 908 (1977); Pittston Stevedoring Corp. v. Dellaventura, 544 F.2d 35 , 1976 A.M. C.
881, 4 BRBS 156 (2d Cir. 1976) , aff'd sub. nom., Northeast Marine Terminal Co. v. Caputo, 432 U.S. 249, 97 S. Ct.
2348, 53 L. Ed. 2d 320, 1977 A.M.C. 1037 (1977) ; Kininess v. Alabama Dry Dock & Shipbuilding Co., 4 BRBS 13
(1976) , aff'd, 554 F.2d 176 , 6 BRBS 229 (5th Cir.), cert, denied, 434 U.S. 903 (1977); Maxim v. Dravo Corp., 2
BRBS 372 (1975) , aff'd, 545 F.2d 374 , 5 BRBS 262 (3d Cir. 1976), cert. denied, 433 U.S. 908 (1977); Coppolina v.
International Terminal Operating Co., Inc., 1 BRBS 205 (1974) ; Aruento v. Hellenic Lines, Ltd., 1 BRBS 174 (1974).

(n8)Footnote 8. 432 U.S. 249, 97 S. Ct. 2348, 53 L. Ed. 2d 320, 1977 A.M.C. 1037 (1977) .

(n9)Footnote 9. Northeast Marine Terminal Co., Inc. v. Caputo, 432 U.S. 249, 269-270 (1977) .

(n10)Footnote 10. Id. at 270 .

(n11)Footnote 11. ld. at 271 (The work of loading and unloading cargo remains the same. The location and
procedures are the only things that have been altered.).

(n12)Footnote 12. Id. at 272 .

(n13)Footnote 13. Id.

(n14)Footnote 14. The crucial factor in determining whether a person is a maritime employee, as defined by § 2(3)
of the Longshoremen's Act is "the nature of the activity in which a worker may be assigned." P.C. Pfeiffer Co. v.
Ford, 444 U.S. 69, 100 S. Ct. 328, 62 L. Ed. 2d 225 (1979) .

(n15)Footnote 15. Northeast Marine Terminal Co. v. Caputo, 432 U.S. 249, 273 (1977) .

Page 70
1A-II Benedict on Admiralty § 18



(n16)Footnote 16. Id. at 274 .

(n17)Footnote 17. See generally I.T.O. Corp of Baltimore v. BRB, 529 F.2d 1080 , 1975 A.M.C. 2377, 3 BRBS 88
(4th Cir. 1975), modified en banc, 542 F.2d 903, 1976 A.M.C. 1233, 4 BRBS 343 (4th Cir. 1976), cert. denied, 433 U.S.
908 (1977).

(n18)Footnote 18. Northeast Marine Terminal Co. v. Caputo, 432 U.S. 249, 278 (1977) .

(n19)Footnote 19. 444 U.S. 69, 100 S. Ct. 328, 62 L. Ed. 2d 225 (1979) .

(n20)Footnote 20. Id. at 82 , 83. See Sea-Land Serv. Inc. v. Rock, 953 F.2d 56 (3d Cir. 1992) . The crucial factor
in determining whether a person is a maritime employee, as defined by § 2(3) of the Longshoremen's Act, is the nature
of the activity in which a worker may be assigned. See McGray Constr. Co. v. Director, Office of Workers
Compensation Programs, 181 F.3d 1008 (9th Cir. 1999) (The Ninth Circuit held that the claimant was not a covered
employee under the Act, even though he had been a marine diver for the majority of his career. The court focused on the
fact that at the time of his injury, claimant was working as a pile driver on the construction of an oil production pier.
The court stated, "The statutory term 'person engaged in maritime employment' means 'engaged' on this job ... and not
merely engaged in the past during other employments." The court found that his past employment as a maritime
employee and his affiliation with a maritime union hall did not presently make him a maritime employee, and that he
was not employed to do any maritime work on this particular job.); Maher Terminals, Inc. v. Director, OWCP, 330
F.3d 162 (3d Cir. 2003) , cert. denied, 540 U.S. 1088 (2003) (Claimant was a covered employee because he worked
some of the time as a checker, and therefore did not work exclusively as an office clerk. The court followed the First
and Fifth circuits in examining the totality of the claimant's job and the overall tasks to which the claimant could have
been assigned to determine whether he spends at least some of his time in indisputably longshoring operations.)
(quotations and citations omitted). See also Levins v. Benefits Review Bd., United States Dep't of Labor, 724 F.2d 4, 9
(1st Cir. 1984) ; P.C. Pfeiffer Co. v. Ford, 444 U.S. 69, 100 S. Ct. 328, 62 L. Ed. 2d 225 (1979) (One employee's
duties was to load cargo which had arrived by ship and had already been stored into flatcars, the other employee's job
was to unload cotton from a dray wagon into a warehouse from which it would later be loaded onto ships. Both were
engaged in "maritime employment." The Court stated that "maritime employment" is an occupational rather than
geographic concept, and the fact that the employees were not assigned to work over navigable water was held
immaterial. The jobs performed by the employees were specialized tasks which were historically done by
longshoremen, and specialization should not be used to circumvent coverage. As a matter of law, workers involved in
some portion or phase of moving cargo from ship to land or vice versa are involved in "longshoring operations" and
therefore entitled to coverage.); Sedmark v. Perini N. River Assocs., 9 BRBS 378 (1978) (While the Act may have an
occupational focus, the label put upon an employee's position is not conclusive of status.).

(n21)Footnote 21. For cases where workers have been found to qualify as longshoremen, see Brady-Hamilton
Stevedore Co. v. Herron, 568 F.2d 137 (9th Cir. 1978) (Claimant worked on a daily basis as a gear lockerman,
repairing, maintaining, refueling, inspecting and transporting equipment housed in a gear locker located 2,050 feet
outside the entrance of the port. He was injured while unloading steel plates from a pickup parked at the locker. The
court held that he was engaged in maritime employment at the time of his injury since he performed longshoring
activity during at least part of his day. Moreover, his function was deemed to be an integral and essential part of the
overall longshoring operations. "To exclude claimant from coverage in the instant case would be to reinstate the same
degree of 'shifting and fortuitous coverage that Congress intended to eliminate.' (citation omitted). We are directed by
Northeast Marine Terminal to give effect to the remedial purpose of the Act by adopting a broad Construction of the
status requirement. Satisfaction of the status requirement does not depend upon the task which the employee was
performing at the moment of injury. For these reasons we conclude that [claimant] meets the status test for coverage
under the Act,"); McNeil v. Prolerized New England Co., 8 BRBS 1 (1978) (The Board rejected the "moment of injury"
test and instead inquired into whether the worker's responsibilities were an integral part of the loading process. Since
claimant was involved in the maintenance and repair of company equipment and occasionally had to go aboard ships to
perform his duties, he clearly satisfied the status test of Section 2(3) under the "continuous coverage" theory.).
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For cases where claimants failed to satisfy the status test under the reasoning advanced in the Caputo case, see
Thibodaux v. Atlantic Richfield Co., 580 F.2d 841 (5th Cir. 1978) , cert. denied, 442 U.S. 909 (1979) (Claimant was
an oil field construction and maintenance man who drowned when the vessel being used to transport him to a job site
sank. The court denied the claim for death benefits since there was no substantial evidence to indicate that the decedent
spent at least part of his time "Indisputably" as a longshoreman, harborworker, shiprepairman, shipbuilder or
shipbreaker. Since it was completely fortuitous that his work necessitated travel over water, the court held, as a matter
of law, that he was not one of the amphibious workers that the Act intended to protect.); Conti v. Norfolk & Western
Ry. Co., 566 F.2d 890 (4th Cir. 1977) (The occupations of the claimants were not maritime in nature, but were those
traditionally associated with railroading. Their tasks and responsibilities with respect to unloading coal from hopper cars
would have been the same if performed at an inland site instead of the riverside terminal. "[T]he sophisticated
automation of the facilities at the latter terminal should not obscure the basic fact that the plaintiffs were engaged in
unloading a coal train, not loading a vessel.").

(n22)Footnote 22. See Northeast Marine Terminal Co. v. Caputo, 432 U.S. 249, 97 S. Ct. 2348, 53 L. Ed. 2d
320, 1977 A.M.C. 1037 (1977) ("As the [Act's] definition of employee makes clear, the category of persons engaged in
maritime employment includes more than longshoremen and persons engaged in longshoring operations. It is, however,
unnecessary in this case to look beyond these two subcategories.").

(n23)Footnote 23. Dravo Corp. v. Banks, 567 F.2d 593 , 7 BRBS 197 (3d Cir. 1977) ; Newport News
Shipbuilding & Dry Dock Co. v. Graham, 573 F.2d 167, 1979 A.M.C. 99 , 8 BRBS 241 (4th Cir. 1978), cert. denied,
439 U.S. 979 (1979).

(n24)Footnote 24. See supra, note 23.

(n25)Footnote 25. See Frisco v. Perini Corp., 8 BRBS 694 (1978) .

(n26)Footnote 26. Newport News Shipbuilding & Dry Dock Co, v. Graham, 573 F.2d 167, 1979 A.M.C. 99 , 8
BRBS 241 (4th Cir. 1978), cert. denied, 439 U.S. 979 (1979). Compare Dravo Corp. v. Banks 567 F.2d 593 , 7 BRBS
197 (3d Cir. 1977) .

(n27)Footnote 27. The Court noted that under its interpretation of Parker v. Motor Boat Sales, Inc., 314 U.S. 244
(1941) , Davis v. Department of Labor, 317 U.S. 249 (1942) and Calbeck v. Travelers Insurance Co., 370 U.S. 114
(1962) , the employee would have been covered by the pre-1972 Act. For a complete discussion of the historical
development, see §§ 6-11, supra. See also Boudreaux v. American Workover, Inc., 680 F.2d 1034, 14 BRBS 1013 (5th
Cir. 1982), cert. denied, 459 U.S. 1170 (1983) (The Fifth Circuit held that amphibious workers have not been excluded
from coverage under the Act by virtue of the 1972 amendments thereto since employment on the water in the course of
employment constitutes "maritime employment" and satisfies both the "situs" and "status" test when the injury occurs
on the water. In so holding, the court differed with Weyerhaeuser Co. v. Gilmore, 528 F.2d 957 (9th Cir. 1975) cert.
denied, 429 U.S. 868 (1976) which had held that after the 1972 amendments to the Act "maritime employment" means
employment having a "realistically significant relationship to 'traditional maritime activity'." For employees injured in
the course of employment on navigable waters no further examination into their relationship to "traditional maritime
activity" is necessary since their duties constitute such activity by "settled construction of the Act." The Weyerheuser
test may, however, have continuing viability in the context of delineating shoreside employees who were intended to be
included within the Act by the legislature. In a negligence action instituted pursuant to Section 5(b) of the Act the
injured employee's employer was thus found to be immune from the shipowner's claim for indemnity since its
amphibious worker, injured while performing marine petroleum exploration and extraction work aboard a drilling
vessel located on state territorial waters, was in "maritime employment" at the time of the injury and thus covered by the
Act. Even if a "maritime employee" had to establish a significant relationship to traditional maritime activity this
employee satisfied that requirement because persons in the marine petroleum business who work on drilling vessels in
navigable waters are engaged in employment significantly related to maritime navigation and commerce.).
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(n28)Footnote 28. "In holding that we can find no congressional intent to affect adversely the pre 1972 coverage
afforded to workers injured upon the actual navigable waters in the course of their employment, we emphasize that we
in no way hold that Congress meant for such employees to receive LHWCA coverage merely by meeting the situs test,
and without any regard to the 'maritime employment' language. [See also Northeast Marine Terminal Co. v. Caputo,
432 U.S. 249 (1977) and P.C. Pfeiffer Co. v. Ford, 444 U.S. 69 (1979) where the Supreme Court "recognized that the
status requirement is occupational and the situs test is geographic." Director, OWCP v. Perini North River Associates, at
N. 32]. We hold only that when a worker is injured on the actual navigable waters in the course of his employment on
those waters, he satisfies the status requirement in § 2(3), and is covered under the LHWCA, providing, of course, that
he is the employee of a statutory employer and is not excluded by any other provision of the Act. We consider these
employees to be 'engaged in maritime employment' not simply because they are injured in a historically maritime
locale, but because they are required to perform their employment duties upon navigable waters." [Footnotes omitted].

(n29)Footnote 29. 459 U.S. at 324, n. 34. See Morganti v. Lockheed Martin Corp., 37 BRBS 126 (2003) , aff'd,
412 F.3d 407 (2nd Cir. 2005), cert. denied, 547 U.S. 1175 (2006) (Researcher normally working on platform, but who
was transported to work site via work boat held covered after drowning from a fall on actual navigable waters.). The
Fifth Circuit addressed the issue of a worker's "transient" and "fortuitous" presence on navigable water in Bienvenu v.
Texaco, Inc., 164 F.3d 901 (5th Cir. 1999) (en banc), where a pumper-specialist was injured while aboard a small
vessel used to transport him back and forth between fixed oil platforms. The court held "[t]he presence ... of a worker
injured on the water and who performs a 'not insubstantial' amount of his work on navigable waters is neither transient
nor fortuitous." And this "not insubstantial" amount must be "greater than a modicum of activity in order to preclude
coverage to those employees who are merely commuting from shore to work by boat." Accordingly, the court found that
claimant spent 8.3% of his time aboard the vessel and stated that "[t]his is not an insubstantial amount ... of work time
and is sufficient to trigger LHWCA coverage." See also Ezell v. Direct Labor, Inc., 37 BRBS 11 (2003) (An employee
who is regularly assigned by his employer during the course of his employment to travel on navigable waters is covered
under Perini because his presence on navigable waters is not "transient nor fortuitous" because it is a regular part of his
employment.).

(n30)Footnote 30. 470 U.S. 414 (1985) .

(n31)Footnote 31. Id. at 415 ("We have never read 'maritime employment' to extend so far [to] moving cargo
between ship and land transportation.").

(n32)Footnote 32. Id. at 422 (Fixed drilling platforms are considered "islands").

(n33)Footnote 33. Id. at 414 .

(n34)Footnote 34. 493 U.S. 40, 110 S. Ct. 381, 107 L. Ed. 2d 278 (1989) .

(n35)Footnote 35. Id. at 48 .

(n36)Footnote 36. Atlantic Container Service, Inc. v. Coleman, 904 F.2d 611 (11th Cir. 1990) .

(n37)Footnote 37. 904 F.2d at 614 .

(n38)Footnote 38. These activities constituted only 4-6% of his employment. Id. at 617 .

(n39)Footnote 39. American Stevedoring Ltd. v. Marinelli, 248 F.3d 54 (2d Cir. 2001) .

(n40)Footnote 40. 248 F.3d at 57 , 60 (The court stated, in a footnote, that "because ... [claimant] resolved
disputes that had the potential to interrupt loading and unloading operations and that [claimant] had the authority to
order a work stoppage, the ALJ could have found that 'the ship loading process could not continue unless' [claimant]
properly performed his duties.").
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(n41)Footnote 41. Id. at 59 .

(n42)Footnote 42. Watkins v. Newport News Shipbuilding & Dry Dock Co., 36 BRBS 21 (BRB 2002) .

(n43)Footnote 43. Ruffin v. Newport News Shipbuilding & Dry Dock Co., 36 BRBS 52 (2002) .

(n44)Footnote 44. 36 BRBS 21 .

(n45)Footnote 45. Id. (citing Jernigan v. Newport News Shipbuilding & Drydock Co., BRB No. 01-0413 (Jan 18,
2002)); see also B.E. v. Electric Boat Corp., 42 BRBS 35 (2008) (Claimant, who cleaned offices and bathrooms, and
the cafeteria for sub-marine workers, held not to be a covered employee).

(n46)Footnote 46. 36 BRBS 52 .

(n47)Footnote 47. 27 F.3d 985 (4th Cir. 1994) , cert. denied, 514 U.S. 1063 (1995) .

(n48)Footnote 48. 27 F.3d at 989 .

(n49)Footnote 49. Id. For other cases involving construction workers and the future use of a facility, see Boyd v.
Hodges & Bryant, 39 BRBS 17 (2005) (Plumber not a covered employee because the building was not presently used
for any maritime purpose.); Southcombe v. A Mark, B Mark, C Mark Corp., 37 BRBS 169 (2003) (Future use of a
building is not relevant for the determination of an employee's status); Moon v. Tidewater Constr. Co., 35 BRBS 151
(2001) (Court denied coverage to a construction worker who was hired by the Navy to build a fuel storage warehouse
because its present, and not future, use is controlling.).

(n50)Footnote 50. Kerby v. Southeastern Public Service Authority, 31 BRBS 6 (1997) , aff'd mem,, 135 F.3d 770
(4th Cir. 1998), cert. denied, 525 U.S. 816 (1998).

(n51)Footnote 51. See Pittman Mechanical Contractors, Inc. v. Director, OWCP, 35 F.3d 122 (4th Cir. 1994)
(Courts should apply a liberal definition of maritime employment and a liberal definition of what constitutes "cargo"
under the Act. Non-traditional cargo such as steam, water and fuel are considered to be supplies that are essential to the
operation of a vessel); see also Kennedy v. American Bridge Co., 30 BRBS 1 (1996) (Schwalb does not restrict loading
and unloading activities to "traditional cargo"); Peter v. Hess Oil Virgin Islands Corp., 903 F.2d 935 (3d Cir.), reh'g
denied, 910 F.2d 1179 (3d Cir. 1990), cert. denied, 498 U.S. 1067 (1991) (Claimant's duty of connecting fuel hoses was
necessary to the loading of vessels). Initially, the Fifth Circuit applied a narrow definition of cargo to LHWCA coverage
in Munguia v. Chevron U.S.A., Inc., 999 F.2d 808 (5th Cir. 1993), reh'g denied, 8 F.3d 24 (5th Cir. 1993), cert. denied,
511 U.S. 1086 (1994) (In footnote 8, the court reasoned that the claimant's transfer of soap and chemicals from tanks to
platforms does not constitute the loading and unloading of cargo). But in a recent decision, the court found that oil
loaded from a platform to a vessel is cargo. Coastal Prod. Services, Inc. v. Hudson, 555 F.3d 426 (5th Cir. 2009), reh'g
denied, 567 F.3d 752 (5th Cir. 2009).

(n52)Footnote 52. Fleischmann v. Director, OWCP, 137 F.3d 131 (2d Cir. 1998) , cert. denied, 525 U.S. 981
(1998) .

(n53)Footnote 53. 137 F.3d at 139 . But compare to Bazemore v. Hardaway Constructors, Inc., 20 BRBS 23
(1987) (Laborer in storage yard, where materials were used by the employer in a variety of marine and non-marine
construction projects, was not a harborworker because his job duties did not further maritime commerce); Olson v.
Healy Tibbits Construction, 22 BRBS 221 (1989) (A pile driver, repairing a breakwater located off shore from a nuclear
facility was covered because the breakwater was meant to protect or form a harbor, and therefore furthering maritime
commerce.).

(n54)Footnote 54. 444 F.3d 1095 (9th Cir. 2006) .
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(n55)Footnote 55. 444 F.3d at 1096 ("We hold ... the decedent was a 'harbor worker' covered by the Act even
though his specific job was not uniquely maritime in nature.").

(n56)Footnote 56. 444 F.3d at 1101 .

(n57)Footnote 57. Id.

(n58)Footnote 58. LeMelle v. B.F. Diamond Constr. Co., 674 F.2d 296 (4th Cir. 1982) .

(n59)Footnote 59. 674 F.2d at 297 .

(n60)Footnote 60. Id.

(n61)Footnote 61. Id. at 298 .

(n62)Footnote 62. Note that the mere designation of a claimant as a "bridge worker" does not convey coverage.
See Walker v. PCL Hardaway/Interbeton, 34 BRBS 176 (2000) .

(n63)Footnote 63. Johnsen v. Orfamos Contractors, Inc. 25 BRBS 329 (1992) .

(n64)Footnote 64. Pulkoski v. Hendrickson Bros., Inc., 28 BRBS 298 (1994) .
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§ 18a. Tables of Cases Applying the Status Test: Table 1--Workers Considered Longshoremen or Employees
Engaged in Longshoring Operations; Table 2--Workers Failing To Qualify as Longshoremen or Employees
Engaged in Longshoring Operations; Table 3--Workers Considered Harbor Workers; Table 4--Workers Failing
To Qualify as Harbor Workers; Table 5--Workers Considered Shipbuilders; Table 6--Workers Failing To
Qualify as Shipbuilders or Ship Repairmen; Table 7--Workers Considered Shiprepairmen; Table 8--Workers
Whose Employment Has a Significant Relationship to Navigation and Commerce Over Navigable Waters; Table
9--Workers Whose Employment Lacks a Significant Relationship to Navigation and Commerce Over Navigable
Waters.

NOTE FOR USING TABLES

These tables are to be regarded as presenting certain fact patterns which cause a member of one
class of workers to fall within the table heading. It is not uncommon to have the same category of
worker listed in two opposite sides of tables, with the distinction being premised on the facts of a
particular case. The reader is warned not to merely look at the job title under each table and
assume all members of that profession fall within the table heading.

Table 1
Workers Considered Longshoremen or Employees Engaged in Longshoring Operations

CARGO LOADERS

P.C. Pfeiffer Co. v. Ford, 444 U.S. 69, 100 S. Ct. 328, 62 L. Ed. 2d 225, 11 BEBS 320 (1979) (The Supreme Court held
that two employees, one whose duties, were, to load cargo which had arrived by ship and already been stored onto
flatcars, the other whose job was to unload cotton from a draywagon into a warehouse from which it would later be
loaded onto ships, were engaged in "maritime employment" under § 2(3) of the Act. The fact that the employees were
not assigned to work over navigable water was held immaterial. The jobs performed by the employees were specialized
tasks which were historically done by longshoremen, and specialization should not be used to circumvent coverage. As
a matter of law, workers involved in some portion or phase of moving cargo from ship to land or vice versa are involved
in "longshoring operations" and therefore entitled to coverage.).
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Chauvin v. Sanford Offshore Salvage, Inc, 868 F.2d 735, 1989 A.M.C. 1380 (5th Cir. 1989) (The Fifth Circuit affirmed
the district court's finding that a workman, injured while assisting in loading operations, was a longshoreman within the
meaning of the LHWCA, as opposed to a seaman under the Jones Act, noting that seaman and longshoreman status are
mutually exclusive categories. Following Pizzitolo v. Electro-Coal Transfer, 812 F.2d 977, 1988 A.M.C. 769 (5th Cir.
1987), cert. denied, 485 U.S. 1059, 1988 A.M.C. 2401 (1988) (employee ineligible for consideration as seaman entitled
to Jones Act benefits if engaged in enumerated occupations explicitly covered by LHWCA), the court inquired into the
activities at the time of injury, as well as general work activities to determine whether categorization as a longshoreman
was appropriate and concluded that because the workman was promoting the loading and unloading of cargo at the time
of injury, and had been engaged in seaman's activities for only two days during the two months prior to his accident
with the remainder of the time spent engaged in vessel repairs ashore that his activities fell within the ambit of the
LHWCA.).

CARPENTER

(See also Table 4 and Table 9)

Hullinghorst Indus. v. Carroll, 650 F.2d 750, 14 BRBS 373 (5th Cir. 1981), cert. denied, 454 U.S. 1163 (1982) (The
Fifth Circuit held that claimant-carpenter, engaged in erecting scaffolding beneath a pier extending out over a river, was
engaged in maritime employment where his work was "an integral part of an indisputably maritime pier repair project,
an essential and indispensible step in the repairs to be effected." The Court deemed it "immaterial" that claimant's skills
were essentially nonmaritime where the purpose of the work, which it termed the "key," was essentially of a maritime
nature.).

CHECKERS

Maher Terminals, Inc. v. Director, OWCP, 330 F.3d 162 (3d Cir. 2003), cert. denied, 540 U.S. 1088 (2003) (Claimant
was a covered employee because he worked some of the time as a checker, and therefore did not work exclusively as an
office clerk. The court followed the First and Fifth circuits in examining the totality of the claimant's job and the overall
tasks to which the claimant could have been assigned to determine whether he spends at least some of his time in
indisputably longshoring operations.).

Novelties Distribution Corp. v. Molee, 710 F. 2d 992, 15 BRBS 168 (CRT) (3d Cir. 1983), cert. denied, 465 U.S. 1012
(1984) (The Third Circuit affirmed the Board's compensation award to claimant, a checker for a lumber company who
directed and organized the placement of lumber that was being removed from a stringpiece to a storage area. The court
held that claimant was engaged in maritime employment under § 2(3) of the Act regardless of whether he was an agent
of the consignee.).

Northeast Marine Terminal v. Caputo, 432 U.S. 249, 97 S. Ct. 2348, 53 L. Ed. 2d 320, 1977 A.M.C. 1037 (1977).

Perez v. Sea-Land Services, Inc., 8 BRBS 130 (1978).

Cuzzolino v. Maher Terminals, Inc., 6 BRBS 658 (1977).

CLERK

Riggio v. Maher Terminals, Inc., 35 BRBS 104 (2001) (Claimant was injured while performing office work, but Board
granted coverage because, at any time, he could be assigned to work as a checker. Therefore, claimant did not
"exclusively" perform office clerical work and was not excluded under the Act.).
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Lennon v. Waterfront Transport, 20 F.3d 658 (5th Cir. 1994) (The majority of claimant's duties were clerical, but he
was also required to sort, pack, and handle cargo that would be loaded upon vessels; therefore, claimant did not
"exclusively" perform clerical duties and was not excluded under the Act. Handling cargo is an integral part of loading
and unloading a ship.).

CHIP PILE OPERATOR

Reese v. Weyerhauser Co., 8 BRBS 379 (1978) (Claimant was employed as a chip pile operator in the shipping
department of a company engaged in diversified aspects of the lumber industry. "Since some of [his] duties are
traditionally performed by longshoremen, he is a 'longshoreman or other person engaged in longshoring operations'. If
he had been engaged in these activities at the moment of injury he would have met the status requirement of the Act.
Claimant was a covered employee for part of his workday or workweek. Therefore, claimant is entitled to 'continuous
coverage' as mandated by the Congress and the court in [Northeast Marine Terminal Co. v. Caputo].").

COMPRESSOR MECHANIC

Wall v. Huey Wall, Inc., 16 BRBS 340 (1984) (The Board reversed an ALJ's decision and held that decedent, a
compressor mechanic who was accidentally killed while working on a compressor station situated on a barge, which,
although stationary at the time of decedent's death, was capable of being deballasted and towed to other locations,
satisfied the situs and status requirements under the Act. The Board remanded the case to the ALJ for further findings
on § 14(e), interest, and any remaining issues since the ALJ did not address any additional issues after concluding that
jurisdiction had not been met.).

CONTAINER REPAIRERS

Bennett v. Matson Terminals, Inc., 14 BRBS 526 (1981) (Claimant-container refurbisher, who repaired obsolete or
badly damaged cargo containers, was engaged in an occupation essential to the continued use of containers in
longshoring operations, and as such was granted status under § 2(3) of the Act.).

Wanca v. Maher Terminals, Inc., 14 BRBS 534 (1981) (Claimant trailer interchange receiving man's inspection of
chassis and containers being taken into or out of employer's terminal by overland truck was a necessary function in
determining which containers needed repair before being loaded aboard ship, thus facilitating their continued use in
longshoring operations. Therefore, claimant was engaged in an "integral part" of the longshoring process and was
covered by § 2(3) of the Act.).

DeRobertis v. Oceanic Container Serv., 14 BRBS 284 (1981) (A container repairman was engaged in maritime
employment within the meaning of § 2(3) despite the facts that: employer did not own the containers; claimant only
occasionally went on board a ship; and claimant worked on chassis bound for inland transportation and on empty
containers.).

COOPER

Cross v. Lavino Shipping Co., 6 BRBS 579 (1977) (A ship's carpenter, injured while enlarging a window in the
shipping receiving office, was held to satisfy the status test. "Claimant clearly spent most of his time engaged in a
traditional longshoring activity. At a given point in any day, his work may only have a marginal nexus to traditional
maritime activity. However, to exclude him from coverage at that time 'would serve to continue the shifting and
fortuitous coverage' which congress sought to eliminate by the 1972 amendments.").

COTTON HEADER
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P.C. Pfeiffer Co. v. Ford, 444 U.S. 69, 100 S. Ct. 328, 62 L. Ed. 2d 225, 11 BRBS 320 (1979) (A cotton header engaged
in unloading bales of cotton from a dray wagon into a port warehouse satisfied the status test since he was involved in
the intermediate steps of moving cargo between ship and land transportation.).

CRANE RIGGER

Thornton v. Brown & Root, Inc., 23 BRBS 75 (1989) (Claimant, a crane rigger who constructed jackets and platforms
used in offshore oil drilling and regularly participated in load-out operations on an as-needed basis, had status under §
2(3) of the Act as a matter of law, since the load-out process is indisputably a longshoring operation. Furthermore, the
fact that claimant was not engaged in maritime employment at the moment of his injury did not divest him of his
maritime employee status. Accordingly, the Board reversed the ALJ's determination that claimant was not covered
under § 2(3) of the Act.).

EQUIPMENT OPERATORS

Gavranovic v. Mobil Mining and Minerals, 33 BRBS 1 (1999) (Although one claimant performed less "maritime work"
than the other; both claimants' duties included operating a marine loader to load fertilizer onto barges and vessels, which
was sufficient to convey coverage under the Act.).

FOREMAN

Browning v. B. F. Diamond Constr. Co., 676 F.2d 547, 14 BRBS 803 (11th Cir. 1982), cert. denied, 459 U.S. 1170
(1983) (The Eleventh Circuit reversed the Board's finding that a rig foreman in charge of the operation of a crane barge
in the construction of a bridge, who was involved with the unloading of metal forms from a barge moored in navigable
waters, was not a covered employee, ruling that the employee was engaged in longshoring operations.).

FUEL HOSE WORKER

Peter v. Hess Oil Virgin Islands Corp., 903 F.2d 935, reh'g denied, 910 F.2d 1179 (3d Cir. 1990), cert. denied, 498 U.S.
1067 (1991) (Claimant cleaned and connected fuel hoses to ships. Cleaning and connecting fuel hoses is necessary to
the loading of vessels.).

GEAR LOCKERMAN

Texports Stevedoring Co. v. Winchester, 632 F.2d 504, 12 BRBS 719 (5th Cir. 1980), cert. denied, 452 U.S. 905 (1981)
(The Fifth Circuit noted that factors such as the character of surrounding properties should not be absolutely conclusive
determiners of an area's maritime status, but that all factors must be considered in keeping with the intent of the Act's
1972 amendments to provide uniform benefits and to cover those land-based maritime activities which technology has
moved ashore.).

INSPECTORS

Schwabenland v. Sanger Boats, 683 F.2d 509, 16 BRBS 78 (CRT) (9th Cir. 1982) (The Ninth Circuit held that the
recreational boat industry is covered by the LHWCA and that an employee who regularly performed maritime
operations as an inspector of recreational vehicles satisfied the status requirement of § 2(3) even though his
responsibilities did not constitute a "substantial portion" of his overall employment, reversing a denial of benefits.).

Conaster v. Pittsburgh Testing Laboratory, 9 BRBS 541 (1978) (Claimant's assignment of inspecting the manufacture,
movement and loading of a large order of petroleum pipeline, satisfied the requirements of the status test.).
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Yanes v. Sea-Land Service, Inc., 6 BRBS 718 (1977) (Claimant, who was responsible for inspecting and repairing cargo
containers that had been removed from vessels and were to be reloaded, and containers and chassis which were to be
moved outside the terminal area, was a maritime employee. "Furthermore, the description of claimant's duties indicates
that his work was not confined to inspecting containers and chassis that were going overland. Rather, his duties included
working on containers and chassis that were used within the terminal confines or were to be loaded aboard vessels.
Clearly, his overall duties must be viewed as an integral part of the loading and unloading process as altered by the
advent of containerization.").

IRONWORKER

Kennedy v. American Bridge Co., 30 BRBS 1 (1996) (Claimant was hired to repair bridge segments and assisted in the
loading and unloading of the steel parts for transport to the bridge site. The Board found that Schwalb did not restrict
loading and unloading to traditional cargo; therefore, the steel parts were cargo and claimant was engaged in the loading
and unloading of cargo.).

MAINTENANCE AND REPAIR MECHANICS

Harmon v. Baltimore & Ohio R.R., 741 F.2d 1398, 16 BRBS 125 (CRT) (D.C. Cir. 1984) (The D.C. Circuit affirmed a
district court's finding that the Act covered claimant's injury and was his exclusive remedy where claimant, who at the
time of his injury was repairing and maintaining equipment used in the loading of ships, an indisputable maritime
activity, satisfied the status test of the Act. The fact that claimant also performed some railroad tasks did not preclude
his work from a definition of maritime employment.).

Malone v. Howard Fuel Co., 16 BRBS 364 (1984) (The Board affirmed an ALJ's finding that claimant, who spent a
majority of his time at work performing general maintenance work around a storage facility for home fuel and factory
oil, but who, when a vessel came in to offload oil, dropped all other work and was required to go aboard as a gauger to
determine whether the vessel contained the correct type and amount of oil, and if the cargo was satisfactory pipes and
authorized pumping from the vessel, and who was required to monitor the discharge process for possible spills, was a
maritime employee under § 2(3) of the Act.).

Prolerized New England Co. v. Miller, 691 F.2d 45, 15 BRBS 23 (CRT) (1st Cir. 1982) (The First Circuit affirmed a
finding that a maintenance mechanic with responsibility for almost all of the equipment used in processing and loading
scrap metal aboard ship is a longshoreman within the meaning of § 2(3) of the Act since part of the claimant's regular
duties consist of the repair and maintenance of machinery whose sole function it is to prepare goods for shipment.).

Ganish v. Sea Land Servs., 13 BRBS 419 (1981) (The Board found that claimant, who maintained equipment used in
loading or unloading containers, was a maritime employee, even though his activities were not those of a traditional
longshoreman, since his duties were essential to the modernized longshoring operations at employer's terminal.).

Prolerized New England Co. v. Benefits Review Bd., 637 F.2d 30, 12 BRBS 809 (1st Cir. 1980), cert. denied, 452 U.S.
938, 1981 A.M.C. 2101 (1981) (The court held that the Board was within its bounds in distinguishing among the
various operations of the employer for the purpose of determining whether claimant, who was classified as a
maintenance man and involved in caring for all company equipment, was a covered employee under the Act and
engaged in an intermediate and necessary step in the loading process.).

Sargent v. Matson Terminals, Inc., 8 BRBS 564 (1978) ("It is well established that a mechanic such as claimant is
engaged in "maritime employment." Although he did not load vessels or unload cargo from them, a waterfront
mechanic who maintained and repaired longshoring equipment on ships, on the dock, and in a maintenance shop has
been held to be covered by the Act because his duties were essential to the movement of maritime cargo. As such they
come within the scope of maritime employment.").
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Lewis v. Pittston Stevedoring Corp., 7 BRBS 691 (1978).

McNeil v. Prolerized New England Co., 8 BRBS 1 (1978).

Stecz v. Sealand Serv., Inc., 6 BRBS 291 (1977).

MATERIAL SUPPLY CLERK

Boone v. Newport News Shipbuilding & Dry Dock Co., 37 BRBS 1 (2003) (A clerical worker did not work exclusively
in a business office, but instead worked within the employer's warehouse; and therefore, was not an excluded employee.
The Board also noted its previous holding on reconsideration that claimant's job of receiving shipbuilding materials and
forwarding them on to the correct destination was integral and essential to the shipbuilding process.).

PILE DRIVERS

Olson v. Healy Tibbitts Construction Co., 22 BRBS 221 (1989) (The Board found that claimant, a pile driver/foreman
who drove piling, loaded and unloaded barges, and worked with the material necessary to repair and extend the
breakwaters, was engaged in longshoring activities and employment as a harborworker pursuant to § 2(3) of the Act.
Accordingly, the ALJ's finding of no status was reversed, and, as claimant satisfied both the status and situs tests of the
Act, was entitled to compensation for his stipulated disability.).

Duncanson-Harrelson Co. v. Director, OWCP, 644 F.2d 827, 13 BRBS 308 (9th Cir. 1981) (The Ninth Circuit affirmed
the maritime status of claimants-pile drivers who were injured on covered sites while engaged in "essential" and
"traditional" maritime activities.).

PIPE WELDER

Pittman Mechanical Contractors, Inc. v. Director, OWCP, 35 F.3d 122 (4th Cir. 1994) (Claimant was hired to replace
pipelines used to load fuel, steam, and water onto vessels. Court found that fuel, steam, and water are "supplies essential
to the operation of [a] vessel" and can be considered to be included in the LHWCA's definition of cargo. Therefore,
claimant was engaged in work essential to the loading or unloading of a vessel.).

PLATFORM OPERATOR

Coastal Prod. Services, Inc. v. Hudson, 555 F.3d 426 (5th Cir. 2009), reh'g denied, 567 F.3d 752 (5th Cir. 2009)
(Claimant transferred oil, checked cargo loading lines for leaks, connected lines for transferring oil to barges, manned
the emergency shutoff, and boarded barges to witness gauge readings. The court stated, "[t]hese routine, non-episodic
activities are all maritime in nature and support the conclusion that Hudson's status was that of a maritime employee.").

RAILHEAD WORKER

Cooper v. John T. Clark & Son, Inc., 11 BRBS 453 (1979), aff'd, 687 F.2d 39, 15 BRBS 5 (CRT) (4th Cir. 1982)
(Decedent's work at the railhead was found to be an integral part of the process of unloading containers from vessels
and his overtime hours were spent in more traditional longshoring operations; therefore decedent satisfied the status test
of § 2(3) of the Longshoremen's Act.).

SACK CREW MEMBER

Lewis v. Waterway Terminals Co., 12 BRBS 470 (1980) (The Board affirmed the ALJ's decision that claimant, who
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offloaded cargo from rails, trucks and barges, was a covered maritime employee under § 2(3) where his actions,
although centered around land-based trucks at the time of injury, were an "integral part of the loading process." Under
recent case law, maritime employment is determined by claimant's overall activities rather than by the "point of rest"
doctrine which considers claimant's actions at the exact time of injury only.).

SCALEMAN

Carmitros v. B.T. Ilsley, Inc., 6 BRBS 295 (1977) (Claimant; charged with supervising the unloading of ships, weighing
the cargo, and inspecting and repackaging meat, was considered to be a longshoreman under the Act.).

SECURITY GUARD

Kelly v. Director, OWCP, 15 BRBS 151 (CRT) (9th Cir. 1982) (The Ninth Circuit reversed an order of the Board which
had held that a security guard who was employed to protect shipping containers from theft damage was not a covered
employee within the meaning of § 2(3) of the Act, holding that such employment constitutes an integral part of the
loading and unloading process.).

Birdwell v. Western Tug & Barge, 16 BRBS 321 (1984) (The Board affirmed an ALJ's finding that the decedent, whose
duties as a security guard involved the protection of the employer's pier and the tugs and barges moored there, was a
maritime employee pursuant to § 2(3) of the Act.).

SHIPBREAKER

Rivera v. National Metal & Steel Corp., 16 BRBS 135 (1984) (The Board affirmed an ALJ's decision that claimant is
covered as a ship breaker under § 2(3) of the Act, and held that claimant's scrapping activity was an integral part of ship
breaking where claimant was engaged in dismantling a condenser which had been removed from a ship.).

STRUCTURAL FITTER

Universal Fabricators, Inc. v. Smith, 22 BRBS 104 (CRT) (5th Cir. 1989) (The Fifth Circuit affirmed the Board's
finding that respondent passed the status test under § 2(3) of the Act where he was a structural fitter who set floor
plating, loaded barges; and spent a significant portion of his time in indisputably longshore operations.).

STUFFER

Handcor, Inc. v. Director, OWCP, 568 F.2d 143, 7 BRBS 413 (9th Cir. 1978) ("A stuffer ... is a maritime employee
since the work of a stuffer is the functional equivalent of loading cargo aboard ship.").

TERMINAL LABORER

Northeast Maritime Terminal v. Caputo, 432 U.S. 249, 97 S. Ct. 2348, 53 L. Ed. 2d 320, 1977 A.M.C. 1037 (1977)
("[W]hen Congress said it wanted to cover 'longshoremen,' it had in mind persons whose employment is such that they
spend at least some of their time in indisputably longshoring operations and who, without the amendments, would be
covered for only part of their activity.").

Allen v. Cook Indus., 12 BRBS 276 (1980) (The Board overruled the ALJ and found a disabled claimant to be eligible
for compensation as a maritime employee pursuant to § 2(3). The Board applied the principles recently established by
the Supreme Court to determine that claimant, although a land-based employee, was clearly responsible for a "portion"
of the movement of cargo between land and sea. Consequently he was as much an "integral part of the process of
loading or unloading a ship as a person who participates in the entire process.").
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Lewis v. Waterway Terminals Co., 12 BRBS 470 (1980) (The Board affirmed the ALJ's decision that claimant, who
offloaded cargo from rails, trucks and barges, was a covered maritime employee under § 2(3) where his actions,
although centered around land-based trucks at the time of injury, were an "integral part of the loading process." Under
recent case law, maritime employment is determined by claimant's overall activities rather than by the "point of rest"
doctrine which considers claimant's actions at the exact time of injury only.).

TIMEKEEPER

Jannuzzelli v. Maersk Container Serv. Co., 25 BRBS 66 (1991) (Majority of claimants duties were clerical, but some of
his time was also spent on the dock to see if work crews were sufficiently staged and he would hire more workers if
needed. Board found that claimant was not excluded under the act because he did not "exclusively perform office
clerical work. Claimant also spent "at least some of his time" performing duties that were integral to the loading and
unloading process.).

TRUCK DRIVER

Uresti v. Port Container Industries, Inc., 34 BRBS 127 (2000) (Claimant transported dockside maritime cargo within the
port area. Board held "such activity is considered an intermediate step in the loading process and is covered.").

Boudloche v. Howard Trucking Co., 632 F.2d 1346, 12 BRBS 732 (5th Cir. 1980), cert. denied, 452 U.S. 915, 1981
A.M.C. 2099 (1981) (Where the Supreme Court has defined maritime employees as "persons whose employment is
such that they spend at least some of their time in indisputable longshoring operations," the Fifth Circuit found that the
Board had "departed from the letter and the spirit of the High Court's rule" in denying coverage to a claimant-truck
driver who regularly performed indisputable maritime duties because such duties were not a substantial portion of his
overall work time.).

Warren Bros. v. Nelson, 635 F.2d 552, 12 BRBS 714 (6th Cir. 1980) (The Sixth Circuit upheld claimant-truck driver's
maritime status where the "overall process" of "unloading" barges was a two-step operation, and claimant's trucking of
gravel from shipside to the storage pile adjacent to the factory constituted the second step.).

Nelson v. Warren Brothers, 7 BRBS 627 (1978) ("The claimant in this case was clearly engaged in longshoring
operations. He was directly involved in an integral step in the process of unloading gravel from barges. Claimant's
duties of driving his truck from the 'platform' to the asphalt manufacturing plant which is located within employer's ...
facility were an essential part of the unloading of barges; the process of unloading is not complete until the gravel
reached the storage area to the plant. The job performed by the claimant was solely designed to aid in unloading the
gravel which was used by the employer.").

TRUCK DRIVER/OILER/APPRENTICE CRANE OPERATOR

Droogsma v. Equipment Rental Center, Inc., 7 BRBS 491 (1978) ("[W]e are compelled to find that the assembling and
moving into place, and the disassembling and removing of [a crane used in unloading a ship], are integral aspects of the
loading and unloading process... . The fact that the crane was not in actual operation unloading a ship at the time of the
accident is not crucial. We believe that employees working on that crane were engaged in maritime employment and
would have remained in maritime employment until that mobile equipment was prepared for transport away from the
terminal for use in a non-maritime task. Moreover, decedent had been engaged for two days moving cargo unloaded
from a ship to a warehouse within the terminal area, clearly an activity covered under the amended Act, being
transferred to the job disassembling the crane only approximately an hour prior to his fatal accident. To deny coverage
to the decedent would in effect reinstate the situation of having an employee walk in and out of coverage within the
course of his working day, a result clearly contrary to the intent of the 1972 Amendments.").
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UNION SHOP STEWARD

American Stevedoring Ltd. v. Marinelli, 248 F.3d 54 (2d Cir. 2001) (Claimant's role as an arbitrator between
management and the union members found to be an essential part of the loading and unloading process. That claimant
was not always present on the docks, and that he did not perform any actual loading or unloading, was irrelevant.).

VESSEL PLANNING/STOWAGE COORDINATOR

Powell v. International Transp. Servs., 18 BRBS 82 (1986) (The Board affirmed administrative law judge's granting of
benefits under § 2(3) of the Act since claimant, a vessel planning and stowage coordinator, was considered a maritime
employee. His duties, which consisted of planning the loading and the unloading of cargo, were integral to the
longshoring process and as such were peculiarly maritime.).

WAREHOUSEMAN

P.C. Pfeiffer Co. v. Ford, 444 U.S. 69, 100 S. Ct. 328, 62 L. Ed. 2d 225, 11 BRBS 320 (1979) (A warehouseman
engaged in fastening military vehicles that had been delivered to the port by ship onto flat bed cars was considered a
longshoreman.).

WATCHMAN

Holcomb v. Robert W. Kirk and Assoc., 655 F.2d 589, 13 BRBS 839 (5th Cir. 1981), cert. denied, 459 U.S. 1170
(1983) (While acknowledging that "every watchman of a vessel in navigable waters [does not come] under the
Longshoremen's Act," the Fifth Circuit, after examining the facts at issue, concluded that this "watchman of a vessel
docked in navigable waters at a ship repair yard for the purpose of being readied for sea who is injured aboard ship
while in the performance of his duties is surely within 'maritime employment.' ").

WELDER

Valchin v. Schiavone & Sons, Inc., 8 BRBS 384 (1978) (Since claimant was responsible for examining the ships before
loading to detect any prior damage, repairing any damage incidental to the loading process and maintaining and
repairing the chute, gantries and other cranes used in the loading process, he was considered a covered employee.).

WIRELESS OPERATOR

Pippen v. Shell Oil Co., 661 F.2d 378,14 BRBS 66 (5th Cir. 1981) (The Fifth Circuit granted maritime coverage to
claimant-wireless operator, injured while working on a vessel which was engaged in offshore drilling/maritime
commerce, where claimant's work was essential to the vessel's performance and, more importantly, was necessary to the
completion of the offshore drilling process.).

Table 2
Workers Failing To Qualify as Longshoremen or Employees Engaged in Longshoring Operations

BRAKEMAN

Conti v. Norfolk & Western Ry. Co., 566 F.2d 890 (4th Cir. 1977) (Claimants' occupations were not maritime in nature,
but were those traditionally associated with railroading.).

BULLDOZER OPERATOR
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(See also Table 3)

Garmon v. Aluminum Company of America, 28 BRBS 46 (1994) (Claimant bulldozed bauxite into piles inside
employer's warehouse. The Board denied claimant coverage under the Act because his bulldozing of the bauxite was
part of the process for manufacturing aluminum and not part of the process of unloading bauxite from a vessel.).

COURTESY VAN DRIVER

Sea-Land Serv. Inc. v. Rock, 953 F.2d 56 (3rd Cir. 1992) (Van driver who transported other workers within employer's
terminal was not an integral part of the loading or unloading process; and therefore, not engaged in maritime
employment under the Act.).

CLERICAL EMPLOYEES

Maher Terminals, Inc. v. Farrell, 548 F.2d 746, 1977 A.M.C. 856. (3d Cir. 1977) ("[Claimant] came within the
congressional proscription of a purely clerical employee whose job did not require him to participate in the loading or
unloading of cargo.").

CRANE BARGE OPERATOR

Pierre v. Pontchartrain Drilling, 713 F. Supp. 207, 1990 A.M.C. 210 (E.D. La. 1989) (In a motion for judgment
notwithstanding the verdict, alleging that a crane barge operator who is engaged in discharging riprap to a river bank
cannot be a seaman as a matter of law, the district court upheld the jury verdict that the operator was a Jones Act
seaman. He is not a "longshoreman" as specifically enumerated in the LHWCA because riprap, which is intended to
remain permanently where it is laid, is not the type of cargo typically handled by longshoremen. The court specifically
noted the disagreement among panels of the Fifth Circuit concerning that Court's decision in Pizzitola, 1988 A.M.C.
769, which held that a "longshoreman" cannot qualify for seaman status.).

CRANE OPERATOR

Domenico v. Crimmins-Vacor Joint Venture, 9 BRBS 668 (1979) ("Claimant's involvement in the unloading of
construction materials from a barge at the work site, and for the construction of a foundation for a convention center is
not such 'indisputably' longshoring operations as to render the activity covered.").

CRANE RIGGER

Thornton v. Brown & Root, Inc., 12 BRBS 883 (1980) (The Board held that claimant-crane rigger did not pass the
status test where his job did not fall into any of the categories of "maritime employment" as defined by § 2(3).
Furthermore, the fact that an insubstantial amount of claimant's work time was spent on platform load-outs was not
sufficient in designating him as a person engaged in longshoring operations.).

DOCKBUILDER FOREMAN

Terlemezian v. J.H. Reid General Contracting, 37 BRBS 112 (2003) (Claimant was involved in the construction of a
coffer dam which would aid in the construction of a railway bridge. Claimant argued that the bridge would help
alleviate traffic congestion to and from the port complex. The court held that claimant was not a covered employee
because "his work on the project was [not] integral to the loading or unloading process, or that his failure to perform his
work would impede that process." His work was aimed at improving the port's roadways, and "had the potential to
affect the loading process in the future," but it did not affect the loading process at the time of his injury.).
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FISH PROCESSING PLANT EMPLOYEE

Taylor v. Zapata Haynie Corp., 10 BRBS 1017 (1979) (Decedent, an employee at a fish processing plant who was
unloading menhaden from a truck at the time of his death, did not satisfy the status requirement of § 2(3) of the
Longshoremen's Act. Although changes in the fishing industry have altered the way fishermen transport menhaden to
processing plants, decedent was clearly involved in the land-based operation of unloading trucks carrying cargo from
another coastal point.).

Odom Constr. Co. v. United States Dep't of Labor, 622 F.2d 110, 12 BRBS 396 (5th Cir. 1980), cert. denied, 450 U.S.
966 (1981) (The Fifth Circuit adjudged claimant, who was injured while moving mooring blocks, a maritime employee
because such work is performed by a typical harbor worker and moving the blocks bears a significant relationship to
maritime commerce. The court also found claimant had been injured on a covered site since the blocks were customarily
used for loading by a statutory employer, even though not claimant's own employer, thereby satisfying the Act's
requirements.) (citing § 16(a), lA Benedict on Admiralty (1979).).

FRONT-END LOADER

Le v. Sioux City and New Orleans Terminal Corp., 18 BRBS 175 (1986) (The Board held that decedent, who loaded
fertilizer onto his front-end loader from bus in the warehouse and dumped it into a conveyor system which moved it to
truck or rail ears adjacent to the warehouse, was clearly involved in an intermediate step in the unloading process, and
was therefore a covered employee under § 2(3) of the Act.).

MAINTENANCE MECHANIC

Cappelluti v. Sea-Land Serv., 10 BRBS 1024 (1979) (Claimant, a maintenance mechanic, did not satisfy the status
requirement of § 2(3) of the Longshoremen's Act since his "primary responsibility and over all employment was not
maritime in nature.").

MESSMAN/COOK

Coloma v. Chevron Shipping Co., 21 BRBS 200 (1988), aff'd 897 F.2d 394 (9th Cir. 1990) (Claimant, a messman/cook
who prepared and served meals to the officers and seamen of employer's tankers, was not engaged in maritime
employment under § 2(3) of the Act. His work had no connection with the loading and unloading of ships, and was not
done in furtherance of "traditional" maritime activity.).

OIL FIELD CONSTRUCTION AND MAINTENANCE WORKER

Thibodaux v. Atlantic Richfield Co., 580 F.2d 841 (5th Cir. 1978), cert. denied, 442 U.S. 909 (1979) (Since it was
completely fortuitous that claimant's work required travel over water, he was not one of the amphibious workers that the
Act intended to protect.).

SECURITY GUARD

Vaughn v. Landsdell Protective Agency, 13 BRBS 677 (1981) (The Board has declined to follow the Second Circuit's
ruling that "pier security guards" are "maritime employees," and therefore affirmed the ALJ's decision that
claimant-security guard was not covered under § 2(3) since he was "not within the class of employees" whose duties are
an "integral part of the loading and unloading process." Although the Second Circuit had stated that the maritime
coverage of pier security guards must be determined through "case-by-case scrutiny," the Board found it unclear as to
where to draw the line, seeing no basis for "distinguishing between waterfront guards who actually watch the cargo as it
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is unloaded and those who merely patrol the terminal area or perform other similar functions.").

Arbeeny v. McRoberts Protective Agency, 12 BRBS 435 (1980) (The Board found that claimant/security guard was
ineligible for benefits as a maritime employee. His duties did not bear a significant relationship to navigation and
commerce over navigable waters, nor were his duties a "necessary ingredient" in longshoring operations. Furthermore,
the fact that claimant was sometimes required to board a vessel as well as being on the docks was not dispositive of
coverage under the Act.).

TRUCK DRIVER

Martinez v. Distribution Auto Serv., 19 BRBS 12 (1986) (The Board held that claimant, a truck driver whose sole
responsibility was to pick up and transport a container of sealed cargo from a storage area to his employer's facility
where it was stripped by fellow employees, did not meet the status requirement under § 2(3) of the Act. Claimant's work
fell outside the intermediate steps of moving cargo contemplated by the Supreme Court and was not integral to
longshoring. Accordingly, the ALJ's decision granting status was reversed.).

YARD CREW MEMBER

Taylor v. Zapata Haynie Corp., 623 F.2d 332 (4th Cir. 1980) (The Fourth Circuit affirmed the Board's decision that
decedent, who was killed while unloading a truck containing a consignee's cargo taken off a boat many miles away and
hours before, did not satisfy the maritime status test. The court held that the unloading of the boat was completed when
the land transportation vehicle was loaded and overland transportation away from the dock began.).

Table 3
Workers Considered Harbor Workers

BOILER PLANT MECHANIC

Kerby v. Southeastern Public Service Authority, 31 BRBS 6 (1997), aff'd mem., 135 F.3d 770 (4th Cir. 1998), cert.
denied, 525 U.S. 816 (1998) (Claimant, who maintained and repaired equipment that produced steam and electricity for
a Naval shipyard, was found to be a covered employee under the Act.).

BULLDOZER OPERATOR

(See also Table 2)

Nelson v. American Dredging Co., 143 F.3d 789 (3rd Cir. 1998) (Claimant was injured while working on a beach
reclamation project. Claimant used a bulldozer to distribute and grade sand, and to move a pipeline, which was used by
a hopper vessel to pump sand from the ocean floor, to locations on the beach. The beach was used exclusively for
recreational purposes and there were no docks, wharves, or piers in which vessels could berth. The court found that the
sand was the "load" carried by the vessel; and by moving the pipeline to strategically deposit sand, claimant was "
'directly and intimately' involved in unloading the hopper vessel. Therefore, claimant was engaged in maritime
employment and covered under the Act.).

CONSTRUCTION WORKERS

(See also Table 4)

Healy Tibbitts Builders, Inc. v. Director, OWCP, 444 F.3d 1095 (9th Cir. 2006) (Decedent was excavating trenches for
a submarine berth. The court extended coverage to harbor workers who are directly engaged in the construction of a
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maritime facility; even if the worker's specific job duties are not maritime in nature.).

Ries v. Harry Kane, Inc., 13 BRBS 617 (1981) (The ALJ erred in concluding that claimant/marine construction worker
was not a harbor worker since he was not engaged in maritime employment at the "moment of injury" where that test
has been rejected as a standard for determining status under the Act.).

Trotti & Thompson v. Crawford, 631 F.2d 1214, 12 BRBS 681 (5th Cir. 1980) (The construction of a pier conveys
status because initial construction bears the same coverage as repair work when it applies to maritime goals such as
loading and unloading vessels and furthering maritime employment.).

Crawford v. Trotti & Thomson, Inc., 9 BRBS 685 (1979) ("Claimant's employment constructing a wharf for future
loading and off-loading of vessels has a 'realistically significant' relationship to maritime activities involving navigation
and commerce over navigable waters.").

Joyner v. Brown & Root, Inc., 7 BRBS 608 (1978) (A general foreman in the excavation department involved in the
expansion of a shipyard satisfied the status test.).

Hed v. Duncanson-Harrelson Co., 7 BRBS 821 (1978) (A claimant involved in the cutting, leveling and drilling holes in
the piling for a dock under construction qualified as a harbor worker.).

Maze v. Odom Construction Co., 7 BRBS 467 (1978) (Claimant, engaged in repairing and maintaining a temporary
dock area in the ship loading facility was a maritime employee.).

CRANE OPERATOR

(See also Table 4)

Bernhardt v. West Coast Contractors, 9 BRBS 876 (1979) (Crane operator involved in the repair of a dock was a
covered employee.).

Kerby v. Southeastern Public Service Authority, 31 BRBS 6 (1997), aff'd mem., 135 F.3d 770 (4th Cir. 1998), cert.
denied, 525 U.S. 816 (1998) (Heavy equipment and overhead crane operator was found to be a covered employee
because she was involved in the maintenance and operation of a power plant, which provided electricity and steam for
shipbuilding and ship repair operations.).

DECKHAND

Thompson v. Potashnik Constr., 21 BRBS 59 (1988) (The Board affirmed the ALJ's finding that claimant, a deckhand
who aided the barge in navigation, did not have a more or less permanent connection to a vessel. Claimant commuted
daily and had an hourly pay rate. The barge and skow claimant worked on lacked sleeping quarters, and claimant was
dispatched by a hiring hall which dispatched shoreside assignments. Claimant's union was a shoreside union, his
immediate supervisor was the skow foreman, not the captain, his position did 'not require seamen's paper's, and his
overall work was in the harbor and not the sea. Accordingly, the crew member exception did not apply, and claimant
had status as a harbor worker under § 2(3) of the Act.).

DOCKBUILDER

(See also Table 4)

Matson v. Perini North River Associates, 9 BRBS 967 (1979) (Dockbuilder, engaged in the construction of a
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multi-purpose pier at which barges would be loaded, satisfied the status test.).

HARBOR MASTER

Huff v. Mike Fink Restaurant, Benson's Inc., 33 BRBS 179 (1999) (Claimant's duties of repairing and painting the dock,
repositioning and mooring the restaurant boat based on the height of the river, and welding, consisted of traditional
maritime coverage. Claimant was not excluded under the § 2(3)(B) of the Act due to the nature of these assigned
duties.).

FOREMAN

Southwest Marine, Inc. v. Gizoni, 1992 A.M.C. 305 (1991) (A rigging foreman who worked on floating platforms and
rode them as they were towed into place was a covered employee.).

Maher v. Horn, Sand, Slattery Assocs., 14 BRBS 767 (1981) (Claimant, a pile-driver foreman, who worked on a project
that included the construction of a new pier and the extension of an existing pier, both of which were to be used for
loading sludge onto boats for disposal by dumping twenty-five or more miles at sea, was granted status as a
harbor-worker under § 2(3) of the Act.).

Brown & Root Inc. v. Joyner, 11 BRBS 8 (4th Cir. 1979) (A general excavation foreman satisfied the status test of the
Act.).

Gilliam v. Wiley N. Jackson Co., 12 BRBS 556 (1980) (Since passing the situs test alone is insufficient for coverage,
and since the moment of injury test is an obsolete evaluator, the Board denied disability benefits to a claimant whose
overall duties were not considered maritime employment pursuant to the status test, even though he was injured while
on a barge performing longshoring tasks.).

FRAMING AND RIGGING FOREMAN

Silva v. Massman Construction Co., 9 BRBS 932 (1979).

LEVEE HAND

Wood v. Universal Dredging Corp., 8 BRBS 95 (1978) (Claimant, a levee hand in dredging operations, was a person
directly involved in the maintenance of harbor facilities and clearly satisfied the harbor worker test.).

MAINTENANCE ENGINEER

Bossie v. Western Found. Corp. & Assoc., 12 BRBS 537 (1980) (Claimant was found to be a maritime employee
pursuant to § 2(3) where he was working on a dry dock, or harbor facility, thus making him a harbor worker and making
his work significant to navigation and commerce over navigable waters.).

MAINTENANCE SUPERVISOR

Ljubic v. United Food Processors, 30 BRBS 143 (1996) (Claimant was not excluded from coverage because he spent
forty percent of his time doing maintenance work on maritime structures and equipment. The Board stated, "The repair
and maintenance of docks and unloading equipment is indisputably maritime employment." An employee must be
employed exclusively to repair fish processing, cleaning and canning equipment and buildings to be excluded from the
Act.).
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MILLWRIGHT

Cuellar v. Garvey Grain Co., 11 BRBS 441 (1979) (Claimant, a millwright, satisfied the status test of § 2(3) of the
Longshoremen's Act.).

PAINTER AND BLASTER

Brown & Root Inc. v. Joyner, 607 F.2d 1087, 11 BRBS 8 (4th Cir. 1979), cert. denied, 446 U.S. 981, reh'g denied, 448
U.S. 912 (1980) (A painter-sandblaster, who worked on the construction of a shipyard and dry dock, satisfied the status
test of the Act.).

Stewart v. Brown & Root, Inc., 7 BRBS 356 (1978) (Employee involved in the expansion of a shipyard was injured
while loading a generator onto a truck for immediate transport into a graving dock. "For future application of the 'status'
test, at least those persons directly involved in the construction, repair, alteration or maintenance of harbor facilities
(which include docks, piers, wharves and adjacent areas used in the loading, unloading, repair, or construction of ships)
will be deemed 'harbor workers' within the meaning of Section 2(3) of the Act.").

PILEDRIVERS

(See also Table 4)

Fleischmann v. Director, OWCP, 137 F.3d 131 (2d Cir. 1998), cert. denied, 525 U.S. 981 (1998) (Claimant, whose
employment duties included building bulkheads, piers, and floating docks, was found to be a "harbor worker" under the
Act.).

Hunter v. Duncanson-Harrelson Co., 8 BRBS 83 (1978) (Claimant, a piledriver rig foreman, was a covered employee.).

Frisco v. Perini Corp., 8 BRBS 694 (1978) (Claimant was a foreman of a panelizing operation whereby steel sheets
were welded together, picked up by an overhead crane, and moved to the pier, where other employees actually encased
the pier. "Claimant in the instant case, was performing a task which is one part of a modern, assembly-type construction
process. [The] Employer broke down the functions required for this sheeting job in such a manner that the sheets could
be welded together on unexcavated land at the edge of a drydock. Nevertheless, the welding activity was a direct and
necessary step in the construction of the drydock.").

Bakke v. Duncanson-Harrelson Co., 8 BRBS 36 (1978).

Martin v. Kaiser Steel Corp., 9 BRBS 903 (1979) ("Working on the construction of a trestle over the navigable waters
to be used in loading offshore oil drilling platform jackets onto barges clearly satisfies this test for determining whether
claimant's activities constituted maritime employment.").

Freer v. Duncanson-Harrelson Co., 9 BRBS 888 (1979).

Table 4
Workers Failing To Qualify as Harbor Workers

CARPENTER

(See also Table 1 and Table 9)

Moon v. Tidewater Constr. Co., 35 BRBS 151 (2001) (Claimant was injured while working on the construction of a
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Navy fuel storage warehouse. Claimant was not covered under the Act because coverage cannot rest on the future use of
a facility.).

CONSTRUCTION WORKER

(See also Table 3)

Ramos v. Universal Dredging Corp., 10 BRBS 368 (1979) (Claimant, engaged aboard a dredge in the construction of a
reef runway at an airport, was not a harbor worker.).

CRANE OPERATOR

(See also Table 3)

Domenico v. Crimmins-Vaeor Joint Venture, 9 BRBS 668 (1979) (Crane operator charged with loading weights onto
piling frames to test their load capacity, and unloading materials used in the construction of a convention center, did not
qualify as a harbor worker.).

DOCKBUILDER

(See also Table 3)

Abrahamsen v. Perini North River Associates, 9 BRBS 1041 (1979) (Dockbuilder at a sewage disposal plant did not
satisfy status test.).

FORKLIFT OPERATOR

Alcala v. Director, OWCP, 141 F.3d 942 (9th Cir. 1998) (A forklift operator who moved fish into a freezer was
excluded from coverage even though he occasionally unloaded fish from vessels. The court stated that "[a] worker need
not be engaged in canning or processing cultivated or harvested fish to be considered an excluded aquaculture worker"
under § 2(3)(E) of the Act.).

IRONWORKER

Southcombe v. A Mark, B Mark, C Mark Corp., 37 BRBS 169 (2003) (Claimant injured while moving steel beams that
were intended for the construction of a yacht service facility. Following Moon, Board found that claimant was not a
harbor worker because coverage under the Act cannot rest on the future use of a facility.).

MAINTENANCEMAN

Castro v. Hugo Neu-Proler Co., 10 BRBS 35 (1979) (Cleaning up around a shiploading conveyor and gantry crane are
support services not exclusively related to maritime activities.).

MARINA MANAGER / DOCKMASTER

Shano v. Rene Cross Constr., 32 BRBS 221 (1998) (Claimant's duties at the marina included operating a forklift, cutting
grass, picking up trash, collecting money from customers, stocking the marina store, and filling in potholes in the
marina road. The Board's inquiry focused on claimant's assignable duties at the time of his injury and found his duties to
be included in the routine maintenance of the marina. Therefore, claimant was excluded from coverage under § 2(3)(C)
of the Act.).
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Keating v. City of Titusville, 31 BRBS 187 (1997) (Claimants' duties included fueling, inspecting boats, office work,
and routine dock inspection. Claimants were excluded from the Act because they were not "engaged in the construction,
replacement, or expansion of the marina.").

PILEDRIVER

(See also Table 3)

McGray Constr. Co. v. Hurston, 181 F.3d 1008 (9th Cir. 1999) (At the time of his injury, claimant was working as a
pile driver on the construction of an oil production pier. The Ninth Circuit held that the claimant was not a covered
employee under the Act, even though he had been a marine diver for the majority of his career. The court held, "The
statutory term 'person engaged in maritime employment' means 'engaged' on this job ... and not merely engaged in the
past during other employments." His past employments as a maritime employee and his affiliation with a maritime
union hall did not presently make him a maritime employee since he was not employed to do any maritime work on this
particular job.).

Nold v. Guy F. Atkinson Co., 9 BRBS 620 (1979) (A claimant who was injured while working on the construction of a
bridge was not a harbor worker.).

PIPEFITTER

Weyher/Livsey Constructors, Inc. v. Prevetire, 27 F.3d 985 (4th Cir. 1994) (Claimant was injured during the
construction of a power plant, which would provide steam and electricity to employer's shipbuilding and ship-repair
operations. Because the power plant was not currently providing steam or electricity, claimant's duties were not an
essential element to the building and repair of ships.).

PLUMBER

Boyd v. Hodges & Bryant, 39 BRBS 17 (2005) (Plumber not a covered employee because the ship building shed was
not presently used for any maritime purposes.).

Table 5
Workers Considered Shipbuilders

CHIPPERS

Foutz v. Ingalls Shipbuilding Division, Litton Systems, Inc., 7 BRBS 815 (1978) ("[Claimant] was performing a task
which is part of a modern assembly-type shipbuilding operation. Modern technology has moved the fabrication of decks
and bulkheads shoreward, and resulted in the specialization of shipbuilders' functions. The Supreme Court held that ...
specialized, shoreward work of cargo stripping was still longshoring. Likewise, [claimant's] duties as a chipper were
shipbuilding.").

Newport News Shipbuilding & Dry Dock Co. v. Graham, 573 F.2d 167,1979 A.M.C. 99, 8 BRBS 241 (4th Cir.1978),
cert. denied, 439 U.S. 979 (1979) (A person who works in a fabrication shop on component parts is a shipbuilder.).

ELECTRICIAN

Wade v. Ingalls Shipbuilding Corp., 8 BRBS 208 (1978) (Claimant, an electrician responsible for making repairs on
cranes and other equipment used in ship construction, satisfied the status test.).
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INDUSTRIAL CLEANER

Ruffin v. Newport News Shipbuilding & Dry Dock Co., 36 BRBS 52 (2002) (Claimant, who spent four hours a day
emptying 55-gallon drums filled with debris she collected from ships' sides, was a covered employee. The Board found
that claimant's failure to remove the waste materials and debris would lead to "such a build-up of trash that work on the
ships could not continue." The welding of rods and iron was essential to the shipbuilding process, so the removal of
these items was also essential.).

Watkins v. Newport News Shipbuilding & Dry Dock Co., 36 BRBS 21 (2002) (Claimant, who spent four hours a day
emptying 55-gallon drums filled with debris she collected from ships' sides, was a covered employee. In making its
determination, the Board relied on Schwalb, which stated that "[e]quipment cleaning that is necessary to keep machines
operative is a form of maintenance and is only different in degree from repair work." Claimant's work was found to be
essential to the shipbuilding process.).

MECHANICS

Sills v. Newport News Shipbuilding & Dry Dock Co., 7 BRBS 976 (1978) (Claimant's duties of maintenance and repair
work on buildings were considered an integral part of the employer's shipbuilding operation.).

Newport News Shipbuilding & Dry Dock Co. v. Graham, 573 F.2d 167,1979 A.M.C. 99, 8 BRBS 241 (4th Cir. 1978),
cert. denied, 439 U.S. 979 (1979) (Maintaining the machines used in the construction of ships is an integral part of the
shipbuilding process.).

NUCLEAR SHOP FITTER

Smart v. Newport News Shipbuilding & Dry Dock Co., 7 BRBS 995 (1978).

PIPE CLERK

Woodard v. Newport News Shipbuilding and Dry Dock Co., 13 BRBS 532 (1981) (The Board disagreed with the ALJ's
holding that claimant, a checker of incoming materials at a shipyard, was basically a "clerical worker" performing a
"support service." The Board granted maritime status to claimant "because he was employed in the shipbuilding
industry and because his duties of unloading, identifying, and sorting pipe were a necessary prerequisite for the
integration of the pipe into the vessel.").

White v. Newport News Shipbuilding & Dry Dock Co., 633 F.2d 1070, 12 BRBS 599 (4th Cir. 1980) (Even though
claimant's union contract classified his job as a "clerical" one, the court found that his primary duties involved "the first
steps taken physically to alter ... pipe for its use in ship construction," thus constituting the performance by claimant of
maritime employment.).

Le Batard v. Ingalls Shipbuilding Division, Litton Systems, Inc., 10 BRBS 317 (1979) ("[I]t is clear that claimant's
duties were a necessary prerequisite for the integration of component parts, namely, the pipes, into the vessel under
construction and that claimant was thus directly involved in an ongoing shipbuilding operation.").

PIPE FITTER

Brooks v. Newport News Shipbuilding & Dry Dock Co., 7 BRBS 1038 (1978).

RECREATIONAL BOAT BUILDER
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Mississippi Coast Marine, Inc. v. Bosarge, 637 F.2d 994, 13 BRBS 969 (5th Cir. 1981) (The Fifth Circuit held that a
recreational boat builder and a small pleasure craft marine came within the coverage of the Act, even where the work
performed was solely upon vessels under 18 tons net. The similarities to those of a land-based carpenter were not
determinative because there is no activity more fundamental to maritime employment than the building and repairing of
navigable vessels.).

SANDBLASTER

Alabama Dry Dock & Shipbuilding Co. v. Kininess, 554 F.2d 176, 1977 A.M.C. 1650, 6 BRBS 229 (5th Cir.), cert,
denied, 434 U.S. 903, 98 S. Ct. 299, 54 L. Ed. 2d 190 (1977) ("Repair and maintenance of machines used in
shipbuilding is an essential aspect of the business.").

SANDBLASTER CONVEYOR OPERATOR

Murphy v. General Dynamics Corp., 7 BRBS 960 (1978) ("There is no dispute that [claimant] worked for an employer
who maintained an 'ongoing shipbuilding operation ... Further, [claimant] was 'engaged in' or 'directly involved in' this
operation. The purpose of the sandblaster conveyor machine operated by [claimant] was to clean metal plates so that
they could be painted and labeled and become part of a ship. Clearly, [claimant's] function must be considered to be a
necessary 'ingredient' in employer's shipbuilding process.").

SHEETMETAL WORKER

Ballard v. Newport News Shipbuilding & Dry Dock Co., 8 BRBS 676 (1978).

SHIPBUILDER-TRAINEE

Hemminger v. Newport News Shipbuilding and Dry Dock Co., 13 BRBS 1099 (1981) (The claimant, who was hired as
a shipbuilder-trainee, satisfied the status requirement of § 2(3) where: the claimant's training was in furtherance of the
employer's business; the claimant would have been covered if she were already working as a tack welder; and she was
not engaged in incidental support functions. The test used by the ALJ, that the claimant be engaged in some production
activity, was in error.).

SHIPWRIGHT

Zimer v. Stone Boat Yard, 13 BRBS 58 (1981) (The Board affirmed the ruling that claimant-shipwright was a
"maritime employee," even though he spent much of his time, and was injured while, working on a recreational craft
under 18 tons, where: (1) the 18-ton exemption did not apply to claimant who had not been "engaged by the master"; (2)
the legislative history has never indicated that a "vessel" must be of a certain size or use; and (3) since claimant was
clearly involved in the construction and repair of a maritime vessel, he was covered even without his work being
"traditionally related to a ship's service.").

SHOPFITTER

Ward v. Newport News Shipbuilding & Dry Dock Co., 8 BRBS 353 (1978).

STEEL FABRICATOR

Alford v. American Bridge Div., 642 F.2d 807, 13 BRBS 268 (5th Cir. 1981), cert. denied, 455 U.S. 927 (1982) (The
Fifth Circuit ruled that claimants who fabricated customer-built modules for newly constructed vessels were maritime
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employees where these modules were not interchangeable with any of the other types of fabricated steel manufactured
by employer and where this module construction was an "essential" step in the shipbuilding process.).

Dennis v. Boland Marine and Mfr., 13 BRBS 528 (1981) (The Board reversed the ALJ's denial of maritime coverage to
a claimant, who fabricated component parts to be installed elsewhere into a vessel, where it found the case controlled by
Alford v. American Bridge Div., U.S. Steel Corp. in which the Fifth Circuit ruled that "module construction [fabrication]
was clearly a fundamental, integral and essential step in the process of building vessels.").

STEEL RIGGER/ERECTOR

General Dynamics Corp. v. Sacchetti, 681 F.2d 37, 14 BRBS 862 (lst Cir. 1982) (The First Circuit affirmed the Board's
finding that a steel rigger/erector was an employee within the meaning of § 2(3) of the act. Claimant's duties involved
the unloading and channeling of raw steel and could be seen either as the first step in the core construction process or as
a support service; under either view claimant's tasks 'were a necessary incident to the fabrication of a ship.).

STRUCTURAL ANALYST

Dixon v. John J. McMullen & Assoc., 13 BRBS 707 (1981) (The Board affirmed the ALJ's decision that claimant, hired
to perform structural analysis of a ship under construction, met the status test.).

WELDER

(See also Tables 6 and 7)

McCullough v. Marathon Letourneau Co., 22 BRBS 359 (1989) (The Board affirmed the ALJ's finding that the jack-up
rig, which was capable of floating and of being used as a means of transportation on water, was a vessel. Furthermore,
since the rig was a vessel, claimant, a welder who constructed the gear box, an essential part of the rig, was a
"shipbuilder" under § 2(3) of the Act. Accordingly, the ALJ's finding of status was affirmed.).

Bryant v. Newport News Shipbuilding & Dry Dock Co., 8 BRBS 547 (1978) (Welder, working on parts to be installed
as part of a vessel under construction, was a shipbuilder under the Act.).

Table 6
Workers Failing To Qualify as Shipbuilders or Ship Repairmen

JANITOR

B.E. v. Electric Boat Corp., 42 BRBS 35 (2008) (Claimant's duties of cleaning offices, the cafeteria, and bathrooms
were not essential to the shipbuilding process.).

Jernigan v. Newort News Shipbuilding & Drydock Co., 35 BRBS 119 (2001) (Claimant's failure to perform her duties
of cleaning up debris and recycling oil and paper would not impede shipbuilding or bring the process of shipbuilding to
a halt; therefore, claimant is not a covered employee under the Act.).

LABORER

Dravo Corp. v. Banks, 567 F.2d 593,7 BRBS 197 (3d Cir. 1977) (Claimant's task of clearing ice from the shipyard was
not considered a necessary "ingredient" of the shipbuilding process.).

MACHINIST
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Skow v. Marco Seattle, Inc., 17 BRBS 25 (1985) (The Board found that an ALJ's denial of status under § 2(3) of the
Act to claimant, an inside machinist whose duties were confined to the operation of lathes, presses and drilling
machines, and who manufactured products which could be used for a number of activities, but which only fortuitously
ended up in shipbuilding, and who was injured while lifting small hydraulic pump drive housings at his drill press, was
supported by substantial evidence where claimant's duties, rather than providing a service integral to the furtherance of
employer's shipbuilding goals, were related to the manufacture of equipment, and the parts produced by claimant's
division were interchangeable with parts produced by similar landbased manufacturers and with parts in inventory for
nonmaritime uses.).

SALES MANAGER

Alford v. American Bridge Div., 642 F.2d 807, 13 BRBS 268 (5th Cir. 1981), cert. denied, 455 U.S. 927 (1982) (The
Fifth Circuit denied maritime status coverage where it found the maintenance welding and welding of navigational
barge signals performed by claimant had too tenuous a connection to "fundamental, integral or essential" operations in
the shipbuilding or repairing processes.).

STEEL FABRICATOR

Buller v. American Bridge Division, U.S. Steel Corp., 7 BRBS 481 (1978) (Claimant, performing work on a
subassembly which was later to become part of a module destined for incorporation into a vessel, was not a covered
employee.).

WAREHOUSEMAN

White v. Newport News Shipbuilding & Dry Dock Co., 9 BRBS 493 (1978) ("Claimant's duties, in the instant case, do
not qualify as Shipbuilding... . Claimant was not a pipefitter and he did not directly incorporate parts onto a ship
[citations omitted]. He did not physically alter the pipe as a step preparatory to fabrication... . Claimant also does not
meet the shipbuilding test enunciated by the Fourth Circuit [citations omitted]. He did not perform essential
maintenance and repair work on shipbuilding machinery and his function was not an integral part of ship construction.
His task was a preliminary matter. He received and stored [pipe], one of the basic materials, which eventually would
become part of the vessel. Similarly, applying the Third Circuit's language to the facts of this case, claimant's function
was not a necessary ingredient in the shipbuilding process. Receipt and storage of raw materials and supplies is a
support service which must be performed in any operation. They are necessary incidents of any manufacturing business
[citations omitted]. For these reasons we hold that claimant is not a shipbuilder. Claimant does not meet the
jurisdictional requirements of the Act.").

WELDER

(See also Tables 5 and 7)

Alford v. American Bridge Division, 7 BRBS 484 (1978) (Welder working on part of a module which would be
assembled as a component of an oil tanker was not engaged in an ongoing shipbuilding operation.).

Table 7
Workers Considered Shiprepairmen

LEADERMAN OF MAINTENANCE GANG

Davis v. American President Lines, Ltd., 7 BRBS 622 (1978) (Claimant, responsible for overhauling and maintaining
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lash gear, making pilot ladders and safety nets for ships and gangways and doing repair work on life boats, satisfied the
status test.).

MACHINISTS

Easley v. Southern Shipbuilding Corp., 1991 A.M.C. 1201 (E.D. La. 1990) (Although plaintiff-machinist was not a ship
builder or repairer, his maintenance and repair of cranes and other equipment provided support to shipbuilders and
repairers. As a result, the district court found that plaintiff was "directly involved" in such work and was covered by the
Act.).

Gentell v. Goltex Marine Co., 13 BRBS 65 (1980) (An inside machinist who worked in the employer's babbit room was
a worker engaged in maritime employment where he performed labor on engine parts integral to the process of ship
repair.).

Michaelson v. H.W. Ramberg, Inc., 7 BRBS 886 (1978) (Machinist grinding a piece of steel to be used as a pin in a
container lift was a ship repairman.).

Nalej v. H.W. Ramberg, Inc., 8 BRBS 640 (1978) (Machinist injured while delivering repaired ship parts from
employer's machine shop to the pier was considered a covered employee.).

MAINTENANCE/REPAIRMAN

Graziano v. General Dynamics Corp., 14 BRBS 52 (1st Cir. 1981) (The First Circuit reversed the Board's denial of
maritime coverage to a claimant who performed routine maintenance of masonry in shipyard buildings because it was
not in keeping with the expansive and liberal approach of the Act and ruled therefore that claimant's duties were a
"necessary link in the chain of work that resulted in ships being built and repaired." Furthermore, the court found that
the Board had erred in refusing status for that part of claimant's work that it would have considered maritime except that
it did not constitute a "substantial" portion of his overall employment where the later, prevailing standard now requires
only that the maritime work be a "regular" portion of a claimant's duties.).

Johnson v. Alabama Dry Dock & Shipbuilding Co., 8 BRBS 307 (1978).

MECHANICS

Jameson v. Marine Terminal Corp., 6 BRBS 424 (1977) (Claimant engaged in repairing a cargo carrier was a maritime
employee.).

PAINTER

Howard v. Rebel Well Serv., 632 F.2d 1348, 12 BRBS 734 (5th Cir. 1980) (The Fifth Circuit, based on the Supreme
Court's holdings in Pfeiffer and Caputo, reversed and remanded the Board's denial of maritime status to a
sandblaster-painter who regularly spent some of his time on ship repair and who was a member of a sandblasting crew
that regularly performed some portion of the traditionally maritime task of ship repair.).

Fuduli v. Maresca Boat Yard, Inc., 7 BRBS 982 (1978).

WELDER

(See also Tables 5 and 6)
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Corwin v. Arthur Tickle Engineering Works, 8 BRBS 170 (1978).

Table 8
Workers Whose Employment Has a Significant Relationship to Navigation and Commerce Over Navigable
Waters

BARGE REPAIRMAN

Williams v. Weber Management Servs., 21 BRBS 8 (CRT) (5th Cir. 1987) (The Fifth Circuit found that claimant, a
repairman hired to do repair work on a barge, had status as a maritime employee under § 2(3) of the Act. Therefore, as
claimant was expressly covered under the LHWCA, the court affirmed the lower court's dismissal of claimant's Jones
Act claim on summary judgment.).

BRIDGE WORKER

LeMelle v. B.F. Diamond Constr. Co., 674 F.2d 296 (4th Cir. 1982) (Court held worker employed to build a bridge over
navigable water, which was designed to aid in navigation, was engaged in maritime employment.).

BOOK CLERK

Levins v. Benefits Review Bd., 724 F.2d 4, 16 BRBS 24 (CRT) (1st Cir. 1984) (The First Circuit reversed and
remanded the Board's ruling that petitioner was not a covered "employee" under § 902(3) of the Act. The petitioner's
duties as a book clerk included processing ship manifests, recording and identifying cargo loaded and unloaded,
recording documentation and storage plans, and working with a runner correcting problems, such as discrepancies
between containers and loading plans. Although the ALJ found the petitioner responsible for part of the loading activity,
the Board ruled that petitioner's duties did not constitute "maritime employment" since they were purely clerical in
nature. The court held that the Board erred in applying the "primary function" standard and should have relied on the
more inclusive test of Northeast Marine Terminal Co. v. Caputo: whether employees "spend at least some of their time
in indisputably longshoring operations." Additionally, the employee's actual duties must be considered, rather than his
formal job classification. The court accepted the ALJ's findings that petitioner's duties included those of a checker as
well as a runner. Therefore, since petitioner's maritime activities constituted a regular portion of his overall tasks to
which he could be assigned, petitioner was engaged in maritime employment and covered under § 902(3) of the Act.).

CHASSIS/CONTAINER REPAIRMAN

Coleman v. Atlantic Container Service, Inc., 904 F.2d 611 (11th Cir. 1990), aff'g 22 BRBS 309 (1989) (Court affirmed
the Board's holding that claimant, as a chassis and container repairman, spent at least some of his time on indisputable
maritime activities where: his overall employment facilitated the movement of cargo between ship and land
transportation; the employment was maritime in nature; and he worked on containers coming into the port on
indisputable maritime activities. Accordingly, claimant was a covered employee under § 2(3) of the Act.).

CLERK-CHECKER

Caldwell v. Universal Maritime Service Corp., 22 BRBS 398 (1989) (The Board held that claimant, a clerk-checker
who performed clerical duties pertaining to cargo removal and was subject to reassignment as a checker, was a maritime
employee pursuant to § 2(3) of the Act as amended in 1984. Accordingly, the ALJ's finding of coverage was affirmed.).

COAL SAMPLER

Bowen v. Allied Chem. Corp., 16 BRBS 212 (1984) (The Board reversed and remanded an ALJ's determination that

Page 98
1A-II Benedict on Admiralty § 18a



claimant, whose job required him to collect samples of coal from the employer's barges, did not satisfy the status
requirement of § 2(3) of the Act. Citing Perini, the Board held that claimant is covered under § 2(3) of the Act where it
is undisputed that claimant was injured upon navigable waters in the performance of his employment and it is clear
from the record that the employer is a statutory employer.).

CONCRETE FINISHER

LeMelle v. B.F. Diamond Constr. Co., 674 F.2d 296, 14 BRBS 609 (4th Cir. 1981), cert. denied, 459 U.S. 1177 (1983)
(Claimant, a concrete finisher, who worked over navigable waters on a bridge designed in part as an aid to navigation,
and poured and vibrated concrete inside a form on the piling closest to the draw section of the bridge, was granted status
as a maritime employee under § 2(3) of the Act.).

CONSTRUCTION WORKER

Dupre v. Cape Romain Contractors, Inc., 23 BRBS 86 (1989) (Where claimant, a marine construction worker whose
primary duties involved construction of a pier, was injured while moving a sailboat, which activity was questionable as
to its maritime nature, he satisfied the status test under § 2(3) of the Act, since the questionable activity was merely a
departure from his usual maritime activities.).

CRANE OPERATOR

Wright v. Taylor-Johnson Construction Co., 9 BRBS 372 (1978) (Claimant, who was injured while constructing a lock,
was held to be a maritime employee, since the facility would aid commerce and navigation.).

DISPATCHER

Parrott v. Seattle Joint Port Labor Relations Committee, 22 BRBS 434 (1989) (Claimant, a night dispatcher/union
business agent, whose dispatcher duties included delivering dispatch slips to foremen at their jobsite, either aboard the
vessel or in the docket office, and ensuring that work crews were fully manned to load and unload ships and function
throughout the night, was engaged in maritime employment under § 2(3) of the Act. Accordingly, the Board affirmed
the ALJ's finding of coverage. Where claimant was fully successful in prevailing on the status issue, which involved an
issue of first impression under the 1984 Amendments, the Board held that the ALJ's finding that claimant's counsel's
work on the case was necessary was reasonable and supported by substantial evidence. Accordingly, the ALJ's order
awarding attorney's fees and costs was affirmed.).

DOCK BUILDER

(See also Table 9)

Matson v. North River Association, 9 BRBS 967 (1979) (Claimant who was engaged in the construction of a
multi-purpose pier, satisfied the maritime employment test enunciated in Sedmark v. Perini North River Associates, 9
BRBS 378 (1978).).

ELECTRICIAN

Pizzitolo v. Electro-Coal Transfer Corp., 19 BRBS 76 (CRT) (5th Cir. 1987) (The Fifth Circuit found that claimant, an
electrician whose contact with vessels was limited to performing vessel repairs, was a maritime employee under § 2(3)
of the LHWCA. Accordingly, the court held that claimant could not qualify as a seaman under the Jones Act, as the two
Acts are mutually exclusive.).
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FISH SPOTTER

Barnard v. Zapata Haynie Corp., 933 F.2d 256 (4th Cir. 1991) (A fish spotter is not an excluded aquaculture worker
because he is not involved in the harvest, cultivation, or processing of the fish he spots. Fish spotting is a traditionally
maritime activity.).

Ward v. Director, OWCP, 684 F.2d1114, 15 BRBS 7 (CRT) (5th Cir. 1982), cert. denied, 459 U.S. 1169 (1983) (The
Fifth Circuit reversed the Board's finding that claimant's deceased husband, an airplane pilot, who regularly flew over
navigable waters to spot fish for fishing vessels, was not a covered employee. Instead, ruling that the decedent was
engaged in maritime employment and was not a member of the crew of a vessel, the court granted status to the decedent
under § 2(3) of the Act.).

FOREMAN

Gilliam v. Wiley N. Jackson Co., 659 F.2d 54,13 BRBS 1048 (5th Cir.), cert. denied 454 U.S. 1127 (1981) (The Fifth
Circuit held that a construction site foreman fulfilled the status requirement of § 2(3) of the Act, when, at the time of his
injury he was supervising and assisting in the removal of pilings from a barge that were then being used in the building
of a bridge; work that had a realistically significant relationship to traditional maritime employment.).

HEAVY EQUIPMENT OPERATOR

Willis v. Titan Contractors, 20 BRBS 11 (1987) (The Board found that claimant, a heavy equipment operator who
operated pipelaying machinery on the mainland side of a ship channel, and who was injured upon navigable waters
while delivering grease to a barge, satisfied the status test under § 2(3) of the Act. Employer introduced no evidence that
claimant's activity at the time of his injury was unrelated to his employment, and the fact that claimant was not
authorized to use the crew boat did not remove the injury from the course of employment. Accordingly, the ALJ's denial
of benefits was reversed.).

JANITOR

Chesapeake & Ohio Ry. Co. v. Schwalb, 493 U.S. 40, 110 S. Ct. 381, 107 L. Ed. 2d 278 (1989) (The United States
Supreme Court reversed the decision of the Virginia Supreme Court, finding that the respondents are entitled to
recovery for injuries sustained while engaging in maritime employment pursuant to sections 902(3) and 903 of the
Longshore and Harbor Workers' Compensation Act (LHWCA). The respondents were engaged in activities (periodic
maintenance and repair of coal loading equipment) that were found to be an integral part of the loading and unloading
of the vessel).

LABOR RELATIONS ASSISTANT

Sanders v. Alabama Dry Dock and Shipbuilding Co., 21 BRBS 18 (CRT) (1988) (The Eleventh Circuit held that
claimant's responsibilities as a Labor Relations Assistant, who interpreted and advised foremen of union contract
agreements, investigated, mediated and processed grievances of union personnel, and was expected to get around the
shipyard facilities to make his presence felt among the workers, significantly related to and furthered employer's
shipbuilding and ship repair operations. Accordingly, the court concluded that claimant was a maritime employee under
§ 2(3) of the Act, and reversed the Board's decision to the contrary. Since § 2(3) extends coverage to occupations
beyond those specifically named in the statute, the fact that claimant's occupation was not enumerated by the statute was
meaningless. Furthermore, the fact that claimant was a member of employer's management did not affect his coverage,
as § 2(3) applies to anyone engaged in maritime employment.).

MAINTENANCE CREW
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Johnson v. Sea Alaska Prods., Inc., 16 BRBS 1 (1983) (The Board held that a claimant who was a member of both the
crab processing crew and the maintenance crew on a self-propelled crab processing ship was a maritime employee
within the meaning of § 2(3) of the Act, citing Director, OWCP v. Perini North River Assocs. Claimant was injured
while performing his job upon navigable waters and was thus a covered employee as a matter of law. The Director,
OWCP filed a brief in support of claimant's petition for review.).

MECHANIC

Caldwell v. Oceanic Container Serv., 13 BRBS 153 (1980) (The Board found that Claimant/mechanic, who repaired
containers, was a maritime employee because his job was essential to a container's continued use in longshore
operations and, thus, bore a functional relationship to maritime transportation.).

MUSEUM SHIP WORKER

McCarthy v. The Bark Peking, 716 F.2d 130, 15 BRBS 182 (CRT) (2d Cir. 1983), cert. denied, 465 U.S. 1078, reh'g
denied, 466 U.S. 994 (1984) (On remand from the U.S. Supreme Court, the Second Circuit held that the claimant was
engaged in maritime employment, satisfying the status requirement of § 2(3), where the claimant had been painting the
upper mainmast and spars of a museum vessel at the time of his injury, which occurred in the course of the claimant's
employment and on actual navigable waters, relying on Director, OWCP v. Perini North River Assocs.).

OFFSHORE CONSTRUCTION WORKER

Thornton v. Brown & Root, Inc., 15 BRBS 163 (CRT) (5th Cir. 1983) (The Fifth Circuit reversed a finding that
land-based workers engaged in the construction of fixed offshore platforms and the living quarters and heliports that
were indispensable to the successful functioning of the fixed platforms were not engaged in maritime employment,
finding that such employment satisfied the status requirement of § 2(3) of the Act. The workers' employment was found
to directly facilitate a maritime process and to have a substantial relationship to maritime commerce. The court
remanded each case, however, for reconsideration of the issue of whether petitioners were injured on a covered situs.).

Gilley v. Marathon Letourneau Co., 15 BRBS 411 (1983) (A safety inspector whose employer built and maintained
movable oil drilling platforms is a "maritime employee" as defined in § 2(3) of the Act, following the Fifth Circuit.).

Spencer v. Baker Agricultural Co., 16 BRBS 205 (1984) (The Board held that a claimant employed in the construction
and repair of offshore drilling rigs satisfied the status test under § 2(3) of the Act even though he only spent two days
each week in such activity, modifying awards of temporary total disability and-or assessment of additional
compensation under § 14(e) after reviewing the evidence.).

PLUMBER

Henry v. Gentry Plumbing & Heating Co., 18 BRBS 95 (1986) (The Board was compelled by Fifth Circuit law to
affirm an administrative law judge's finding that claimant, who was involved in repairing a toilet aboard a vessel at the
time of injury, was a covered employee under § 2(3) of the Act, 'even though claimant's employer was a plumbing
service company whose work was performed mostly on shore and was unrelated to maritime commerce. The Board
added that they perceived the moment of injury test as a backwards step since, in allowing claimants to walk in and out
of coverage based on their work activities from one moment to the next, the test is contrary to the 1972 amendments
which generally emphasize claimant's overall employment.).

PROPELLER REPAIRMAN
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Davis v. Doran Co., 20 BRBS 121 (1987) (The Board found that the propellers which claimant repaired were essential
components of the ship. Therefore, claimant's work as a propeller repairman was integral to the ship repair process.
Accordingly, claimant was a maritime employee under § 2(3) of the Act and the ALJ's conclusion to the contrary was
reversed.).

PUMPER SPECIALIST

Bienvenu v. Texaco, Inc., 164 F.3d 901 (5th Cir. 1999) (en banc), (A pumper-specialist was injured while aboard a
small vessel used to transport him back and forth between fixed oil platforms. The court held "[t]he presence ... of a
worker injured on the water and who performs a 'not insubstantial' amount of his work on navigable waters is neither
transient nor fortuitous." And this "not insubstantial" amount must be "greater than a modicum of activity in order to
preclude coverage to those employees who are merely commuting from shore to work by boat." Accordingly, the court
found that claimant spent 8.3% of his time aboard the vessel and stated that "[t]his is not an insubstantial amount ... of
work time and is sufficient to trigger LHWCA coverage.").

PURCHASING AGENT

Scott v. Tog Mate, Inc., 22 BRBS 164 (1989) (The Board found that claimant, a purchasing agent who was onboard a
vessel at the moment of injury preparing a materials estimate for ship repair work, was engaged in maritime
employment under § 2(3) of the Act. Accordingly, the ALJ's finding, that claimant was a covered employee, was
affirmed. The ALJ's reliance on the absence of direct impeaching evidence, the corroborating testimony of claimant's
co-worker, and claimant's direct testimony to find that claimant fell at work, was within his discretion as a fact-finder.
Accordingly, the Board affirmed the ALJ's finding that claimant slipped and fell on board the vessel.).

RIGGER

Ezell v. Direct Labor, Inc., 37 BRBS 11 (2003) (An oil platform rigger who was required to regularly travel by boat to
job assignments was covered under the Act. An employee who is regularly assigned by his employer during the course
of employment to travel on navigable waters is covered under Perini because his presence on navigable waters is not
"transient or fortuitous" because it is a regular part of his employment.).

SECURITY GUARD

K.L. v. Blue Marine Security, LLC, 43 BRBS 45 (2009) (A security guard, who was required to work aboard a ship due
to Department of Security regulations, was not excluded under the Act. For the office security exclusion to apply, an
employee must be confined to an office or other administrative area on land, and in this case his duties were performed
on vessels on navigable waters. Claimant was not the type of security guard intended to be excluded from coverage.).

Spear v. General Dynamics Corp., 25 BRBS 132 (1991) (Guard was not exclusively an "office security" worker because
he was also required to patrol and spend time aboard docked submarines.).

Groslouis v. American Patrol Serv., 15 BRBS 184 (1983) (The Board reversed a finding that claimant did not satisfy the
status requirement contained in § 2(3) of the Act, and held that claimant, a security guard who was almost exclusively
assigned to perform guard work aboard ships, gangways and engine rooms, and who monitored the people who entered
and left the ship, and remained in the hold of a ship during the loading and unloading of cargo to deter pilferage, was a
maritime employee within § 2(3) of the Act.).

Conroy v. McRoberts Protective Agency, 15 BRBS 198 (1983) (The Board reversed a finding that claimant was not
engaged in maritime employment under § 2(3) of the Act, holding that claimant, a security guard, whose duties
primarily involved the protection of cargo, usually either by observation from a fixed post or by patrol on the pier, and
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who on occasion was required to work in the hold of a ship to guard cargo and was assigned to stand at the gangway of
a ship to prevent unauthorized persons from boarding, and went on board ship to deliver or pick up stowage plans and
other papers, was engaged in maritime employment under § 2(3) of the Act.).

Arbeeny v. McRoberts Protective Agency, 12 BRBS 177 (1981) (The Board ruled that claimants, who guarded
unloaded cargo on piers, were maritime employees because their functions served the maritime purpose of "the safe
transit of goods shipped by sea.").

SIGNAL BUILDER

Alford v. American Bridge Div., 642 F.2d 807,13 BRBS 837 (5th Cir. 1981), cert. denied, 455 U.S. 927 (1982) (The
Fifth Circuit held that it had erred in its original decision denying claimant "maritime employment status" where its
review of the principles set forth in many prior decisions showed that claimant's construction of a navigational signal to
be attached to a bridge barge loaded with vessel modules had been "sufficiently related to maritime commerce as to be
maritime employment.").

STRUCTURAL FITTER

Smith v. Universal Fabricators, Inc. 21 BRBS 83 (1988) (Where claimant, a structural fitter, spent some of his time
loading and unloading barges and repairing and building vessels and their component parts, he had status as a maritime
employee under § 2(3) of the Act. Furthermore, as claimant was injured in employer's yard, which was customarily used
for loading, unloading, fabrication and repair of vessels, he satisfied the situs requirement under § 3(a) of the Act
despite his injury occurring during the performance of a nonmaritime activity. Accordingly, the Board affirmed the
ALJ's finding of jurisdiction).

TERMINAL MAINTENANCE WORKER

Jackson v. Atlantic Container Corp., 15 BRBS 473 (1983) (The Board reversed an ALJ's finding that claimant did not
satisfy the status requirement contained in § 2(3) of the Act, and held that claimant's duties, which included maintaining
terminal buildings, inventorying containers and performing minor repairs and monthly service on the linkspan, satisfied
the requisite maritime nexus test and met the coverage requirements of the Act. Furthermore, the denial of coverage,
based on the ALJ's finding that claimant's functions were "incidental 'support services,' " was improper.).

TEST ENGINEER

Morganti v. Lockheed Martin Corp., 37 BRBS 126 (2003) , aff'd, 412 F.3d 407 (2nd Cir. 2005), cert. denied 547 U.S.
1175 (2006) (Test engineer who drowned on Lake Cayuga while untying a barge that was used to transport him to a
research barge moored on the lake held to be covered where he spent 30% of his time performing equipment tests on the
research barge located on the lake.).

TRAFFIC OFFICER/SECURITY PATROLMAN

Dobey v. Johnson Constrols, 33 BRBS 63 (1999) (Board held that a traffic officer/security patrolman was not excluded
from coverage because a regular portion of his overall job duties required him to work on a marine patrol boat, and
those duties subjected him to traditional maritime hazards.).

WELDER/MECHANIC

Stevens v. Metal Trades, Inc., 22 BRBS 319 (1989) (Claimant, a welder who repaired Ships, was a maritime employee.
Furthermore, the ALJ's finding that the LARC was a vessel was proper, since it was used as a means of transportation
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on water. Accordingly, the Board affirmed the ALJ's finding that claimant satisfied the status test under § 2(3) of the
Act.).

Wuellet v. Scappoose Sand & Gravel Co., 18 BRBS 108 (1986) (The Board affirmed an ALJ's decision awarding
benefits to claimant, a welder/mechanic. The evidence showed that claimant, who was injured while repairing the
conveyor belts used by employer to load rock onto barges at its loading facility, spent at least some of his time engaged
in maritime activity. The "moment of injury" test was not dispositive of the issue. Claimant's work repairing trucks and
loaders used for loading and hauling rock along a private road between the mining pit and the barge loading facility was
also maritime activity. It was integral to the transfer of cargo between the land and maritime transportation.).

Table 9
Workers Whose Employment Lacks a Significant Relationship to Navigation and Commerce Over Navigable
Waters

BRIDGE WORKERS

Pulkoski v. Hendrickson Bros., Inc., 28 BRBS 298 (1994) (Bridge worker was not a covered employee because his
construction project actually reduced the navigability of the river below, and his employment did not have any other
relationship to maritime commerce.).

Johnsen v. Orfamos Contractors, Inc., 25 BRBS 329 (1992) (Bridge worker who was injured while painting a bridge
that was permanently affixed to land was not covered, because the base of the bridge was attached to land and did not
touch any water. The Board found that the work was land based and was not actually performed upon navigable waters
even though the bridge spanned water.).

BURNER/CUTTER

Scala v. Island City Iron Supply, Inc., 9 BRBS 600 (1979) ("Applying the Sedmark Rule, we conclude that the
decedent's employment did not have a realistically significant relationship to maritime activities involving navigation
and commerce over navigable waters. We thus find unpersuasive the argument by claimant that since the cut scrap
metal was to be floated on pontoons (which were part of the dry dock) to a nearby location for loading onto a truck,
decedent was engaged in the first step of maritime transportation. The record clearly establishes that the 'floating' of the
scrap metal was merely the swinging of the dry dock around in order to lift off the scrap metal being cut. Claimant has
therefore failed to establish that decedent's employment satisfied the status test according to Section 2(3).").

CARPENTER

(See also Table 1 and Table 4)

Boughman v. Boise Cascade Corp., 14 BRBS 173 (1981) (Where the duties of a carpenter/working foreman were
mostly related to the construction of houses and a sports facility, he did not meet the status requirement of § 2(3), even
if his injury had occurred over navigable waters.).

CLAIMS EXAMINER

Neely v. Pittston Stevedoring Corp., 12 BRBS 859 (1980) (Although claimant/claims examiner was injured on a
covered situs, he still was ineligible for post-amendment benefits because his duties did not qualify as "maritime
employment" pursuant to the § 2(3) status test where they had no significant effect on navigation or commerce.).

CONSTRUCTION LABORER
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Sedmark v. Perini North River Associates, 9 BRBS 378 (1978).

CONSTRUCTION YARD MAINTENANCE

Bazemore v. Hardaway Constructors, Inc., 20 BRBS 23 (1987) (The Board found that claimant, whose construction
yard cleaning work facilitated the sale of construction materials to a non-maritime customer and did not in any way
further maritime commerce, failed the status test under § 2(3). Accordingly, the ALJ's denial of benefits was affirmed.).

CORE-DRILLER

Laspragata v. Warren George, Inc., 21 BRBS 132 (1988) (Claimant, a core-driller engaged in the construction of a
sewage disposal plant, was not involved in navigation or maritime commerce. His duties of loading rods onto barges
were for purposes of plant structure construction and did not involve longshoring operations. Accordingly, claimant was
not a covered employee under § 2(3), and the ALJ's order denying benefits was affirmed.).

CRANE OPERATOR

Norman v. Healy Tibbitts Constr, Co., 14 BRBS 243 (1981) (The Claimant, who worked as a crane operator on board a
floating derrick barge in connection with a sewer outfall construction project, was not engaged in maritime employment
for the purposes of § 2(3) of the Act.).

DOCKBUILDERS

(See also Table 8)

Sedmark v. Perini North River Associates, 9 BRBS 378 (1978) (A worker will be deemed a maritime employee when
his employment is found to have "... a realistically significant relationship to maritime activities involving navigation
and commerce over navigable water ..." Since claimants were involved in the construction of a sewage disposal plant,
their employment did not have the requisite relationship to maritime activities.).

ELECTRICIAN

Brockington v. Certified Electrician, Inc., 903 F.2d 1523 (11th Cir. 1990) (Court found claimant's only connection to a
marine environment was that he happened to be traveling over water at the time of his injury. Claimant was not covered
under the Act because he was a land-based electrician with no connection to traditional maritime employment.).

Alexander v. Hudson Eng'g Co., 18 BRBS 78 (1986) (An administrative law judge's finding that claimant was not
covered under § 2(3) of the Act was correct and supported by substantial evidence. Claimant, an electrician who worked
in the fabrication and outfitting of offshore oil production facilities, was injured while working at a warehouse, and the
Board, citing Herb's Welding, Inc. v. Gray, 470 U.S. 414, 105 S. Ct. 1421, 84 L. Ed. 2d 406 (1985), affirmed the denial
of benefits.).

FABRICATION FITTER

Braissard v. Waukesha Pearle Indus., 13 BRBS 37 (1980) (Claimant, a fabrication fitter whose duties included the
construction of parts for steel structures that serve as living quarters, helicopters, and power plants, did not qualify as a
longshoreman, harbor worker, or a person engaged in maritime employment.).

GOVERNMENT EMPLOYEE
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Laakso v. Mitsui & Co., 1990 A.M.C. 635, 641 (RD. La. 1989) (The plaintiff was not permanently assigned to the
Paramount Ace in navigation nor did he perform the majority of his work aboard one vessel or a fleet of vessels, thus
barring him from seaman status under the Jones Act. The plaintiff also did not qualify as a maritime worker under the
LHWCA since he worked for the Panama Canal Commission, an agency of the United States Government and is also
covered by the FECA. Although there has been controversy as to the rights of noncovered employees pertaining to the
1972 amendments to the LHWCA, the plaintiff may assert an unseaworthiness claim pursuant to Seas Shipping Co. v.
Sieracki, 328 U.S. 85 (1946), since the plaintiff was performing a function essential to maritime service aboard the
ship.).

KEY MACHINE OPERATOR

Bergquist v. Newport News Shipbuilding & Dry Dock Co., 23 BRBS 131 (1989) (Where claimant, a key machine
operator, processed invoices and inspection information using a computer terminal and generated descriptive stickers
and tags which were placed on various materials and which were used in the shipyard inventory and routing process,
and did not engage in the actual inspection of parts or any other decision-making regarding cargo or shipbuilding, the
Board held that claimant's duties were those of a clerical nature and therefore excluded from coverage by § 2(3)(A) of
the Act. Accordingly, the ALJ's decision granting summary decision was affirmed.).

MAINTENANCE MACHINIST

Wilson v. General Eng'g and Machine Works, 20 BRBS 173 (1987) (The Board held that claimant, a maintenance
machinist who maintained the physical plant, forklifts and cranes at a missile launching systems test facility was not
engaged in maritime employment under § 2(3) of the Act. Claimant's work on the motor boat used to retrieve missiles
was not necessary to a loading or unloading operation, but were activities in support of employer's missile testing
activities. Furthermore, although the systems may have eventually been placed on submarines, they were not component
parts that were necessary to the seaworthiness of a vessel; rather, they constituted an independent system within the
submarine and could just as easily be part of a plane or ground-based weapon system. Accordingly, the ALJ's order
granting summary judgment was affirmed.).

MAINTENANCE ROUSTABOUT

Miles v. Delta Well Surveying Corp., 777 F.2d 1069, 18 BRBS 40 (CRT) (5th Cir. 1985) (The Fifth Circuit affirmed the
district court and held that claimant, a maintenance roustabout on a fixed offshore gas installation in Louisiana waters,
did not pass the status and situs test. Therefore, he was neither entitled to benefits under the direct coverage of the Act
nor under the Act as extended by the Outer Continental Shelf Lands Act, since he was: (1) not engaged in maritime
employment; and (2) not engaged-in work on the continental shelf. See Herb's Welding v. Gray, 470 U.S. 414,105 S. Ct.
1421, 84 L. Ed. 2d 406 (1985) (17 BRBS 78 (CRT)); and Herb's Welding v. Gray, 766 F.2d 898 (5th Cir. 1985) (on
remand) (17 BRBS 127 (CRT)).

MAINTENANCE/SECURITY

Simms v. Valley Line Co., 17 BRBS 28 (1985) (The Board affirmed an ALJ's award of benefits under § 2(3) of the Act
and finding of no permanent connection between claimant and a vessel or identifiable group of vessels in navigation
where claimant's various duties included clearing of barges, taking pictures, and placing or removing fleetlights. While
claimant used two specific tugboats owned by the employer in order to do his aforementioned duties the tugboats were
always operated by another employee; claimant never helped maintain or operate the tugboats. Furthermore, claimant
had no part in the operation of the barges other than monitoring their location and security while they were temporarily
docked at the employer's facility.).
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Holcomb v. Robert W. Kirk & Assocs., 11 BRBS 835 (1980) (Claimant, an unskilled worker who acted as a night
watchman for a maritime vessel was not covered under the status test where his duties were support functions necessary
to any production business rather than functions that were integral to maritime activities involving navigation and
commerce over navigable waters.).

MECHANIC-SAND SEPARATORS

Cunningham v. SWECO, Inc., 11 BRBS 792 (1980) (Claimant, who installed, serviced and repaired sand separators on
oil drilling rigs, was not entitled to disability benefits under the status test of the Act because he was not a shipbuilder,
shipbreaker, longshoreman, or harbor worker; and he was not engaged in "maritime employment" which had a
significant relationship to navigation and commerce over navigable waters. Nor did the fact that claimant spent almost
all his working hours over navigable waters entitle him to coverage because the § 2(3) provisions focus on the nature,
not the location of employment.).

MESSMAN/COOK

Coloma v. Director, OWCP, 897 F.2d 394, 1990 A.M.C. 954 (9th Cir. 1990) (Petitioner Coloma worked as a
messman/cook in an establishment located on the Richmond Longwharf which primarily provided meals to officers and
seamen of visiting Chevron tankers. Coloma's tasks consisted of cleaning tables, washing dishes and cooking. Coloma
filed a claim under the LHWCA seeking benefits for permanent disability due to a benign keratoma with liclmoid
dermatitis on both hands. This injury resulted from repeated exposure to cleansing chemicals used by Coloma's
employer, Chevron. The Court of Appeals held that Coloma's occupation as messman and cook did not constitute
"maritime employment" under § 2(a) of the 1972 Amendments. The Court refused to apply the standard expressed in
Weyerhaeuser Co. v. Gilmore, 528 F.2d 957, 1975 A.M.C. 2411 (9th Cir. 1975), cert. denied, 429 U.S. 868, 1976
A.M.C. 2683 (1976), which required the employee's job to "have a realistically significant relationship to 'traditional
maritime activity... .' " Citing Herb's Welding, Inc. v. Gray, 470 U.S. 414, 105 S. Ct. 1421, 84 L. Ed. 2d 406 (1985) and
Chesapeake & Ohio Ry. Co. v. Schwalb, 110 S. Ct. 381, 107 L. Ed. 2d 278, 1989 A.M.C. 2965 (1989), the Court stated
that to apply the Weyerhaeuser test "would be to ignore the clear and direct mandate from the Supreme Court." In
addition, the Court found that Coloma's functions as a messman were not "essential" to Chevron's loading and
unloading process since when the inn where Coloma had worked closed, the Chevron crew members continued their
longshoring operations by using a cafeteria a mile away or relying on messmen aboard the tanker.).

PHOTOGRAPHER

Peru v. Sharpshooter Spectrum Venture LLC, 493 F.3d 1058 (9th Cir. 2007) (Claimant was a photographer aboard a
museum vessel. In addition to being excluded under the "retail outlet" exclusion of 2(3)(B), claimant's duties of taking
and developing photographs did not have any connection to maritime activities.).

PILE DRIVER

Silva v. Hydro-Dredge Corp., 23 BRBS 123 (1989) (Claimant, a piledriver whose job entailed driving concrete and
dowels into the seawall and who had no involvement with ships, did not pass the status test under § 2(3) of the Act.
Accordingly, the ALJ's order denying benefits was affirmed.).

Rhodes v. Healy Tibbits Corp., 9 BRBS 605 (1979) ("In the instant case, claimant's activities constructing a pier to be
used for recreational fishing and to carry a sewer pipe to the ocean did not have a realistically significant relationship to
maritime activities involving navigation and commerce over navigable waters. The record reveals that the pier was
clearly not designed for any maritime use, nor was any such use contemplated for the pier.").

Nold v. Guy F. Atkinson Co., 9 BRBS 620 (1979) (Claimant, who was injured while working on the construction of a
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bridge, was not a maritime employee.).

PUMP-GAUGER

Toups v. Chevron Oil Co., 7 BRBS 261 (1977) (Claimant, whose duties included checking to insure that oil was
properly pumped from an oil and gas production platform located in a bay, testing wells and keeping compressors and
pumps in an operating condition, was not a maritime employee.).

RESTAURANT EMPLOYEE

Cefaratti v. Mike Fink, Inc., 17 BRBS 95 (1985) (The Board affirmed an ALJ's finding that claimant was an eligible
"employee" under § 2(3) of the Act where claimant, a restaurant employee on a decommissioned steamboat which is
situated on navigable waters and has been converted into a restaurant, whose duties included preparing salads, washing
dishes, cleaning the deck, and carrying garbage to a dump on the shore, was injured when she fell through a gap in a
gangplank and landed on rocks in an area of a river close to the shore where the water was several feet deep. The Board
noted, however, that although benefits in the instant case had to be awarded to claimant under the Supreme Court's
decision in Director, OWCP v. Perini N. River Assocs., 459 U.S. 297, 103 S. Ct. 634 (1983), it seemed illogical to grant
Longshore and Harbor Workers' Act compensation benefits to a restaurant employee. Congress also recognized this,
and in the 1984 amendments to the Act expressly excluded restaurant workers and other employees in similarly
nonmaritime occupations from coverage if their injuries occurred after the date of enactment of the 1984 amendments.).

SECURITY GUARD-DRIVER

Miller v. Central Dispatch, 12 BRBS 794 (1980) (The Board held that a security guard/driver was not a maritime
employee under § 2(3) of the Act where his duties were not significantly related to maritime activities involving
navigation and commerce over navigable waters.).

SEWAGE DISPOSAL PLANT BUILDERS

Hutcherson v. Perini N. River Assocs., 13 BRBS 737 (1981) (The Board held that claimants injured while working on
the construction of a substructure of a sewage disposal plant were not maritime employees.).

Brown v. Hydro-Dredge Corp., 13 BRBS 788 (1981) (The Board has reaffirmed its use of the Sedmak tests in
ascertaining maritime employment and, accordingly, found claimant, a commercial diver engaged in construction of an
underwater sewer pipeline, ineligible for benefits where: (1) a "geographic approach" is no longer sufficient if the
"status" test is not also met; (2) claimant's work did not bear a "realistically significant relationship to maritime
activities involving navigation and commerce over navigable waters;" (3) pre-amendment case law is not "controlling;"
(4) claimant could not be considered a "harbor worker;" and (5) claimant's primary work could not be regarded as
"longshoring operations.").

Fusco v. Perini N. River Assocs., 622 F.2d 1111, 12 BRBS 329 (2d Cir. 1979), cert. denied, 449 U.S. 1131 (1980) (In
light of the ruling in Pfeiffer v. Ford, the court on remand decided that claimants-sewage disposal builders were not
covered under the Act even though the locus of their work was over navigable waters, because the actual nature of their
work was neither significantly related to navigation or commerce, nor related to ship repairing, building or breaking.).

TRUCK DRIVER

Dorris v. California Cartage Co., 17 BRBS 218 (1985) (The board affirmed an administrative law judge's decision
denying benefits, and held that claimant, a truck driver who delivered loose cargo between the docks and inland
consignees, and who may have performed some work at the dock to facilitate the land transportation of the cargo, did
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not satisfy the status requirements under § 2(3) of the Act, since any work done by claimant at the dock was done to
fulfill claimant's job purpose of overland transportation, and therefore fell outside the "intermediate steps" of moving
cargo between ship and land transportation as contemplated by the Supreme Court in P.C. Pfeiffer Co. v. Ford, 444 U.S.
69 (1979).).

Dorris v. Director, OWCP, 19 BRBS 82 (CRT) (1987) (The Ninth Circuit held that a truck driver whose work involved
driving a truck to the dock for receiving or removing containers, fastening the containers on the truck or chassis, and the
trucking of containers between berths located in different harbors was not a maritime employee pursuant to § 2(3) of the
Act. Accordingly, the Board's order denying benefits was affirmed.).

WIRE LATHER

Sedmark v. Perini North River Associates, 9 BRBS 378 (1978).

WIRELINE SPECIALIST

Haynie v. Tideland Welding Serv., 18 BRBS 17 (1985) (The Board affirmed an ALJ's denial of benefits and held that
the ALJ's findings that claimant's work as a wireline specialist was not that of an employee, but that of an independent
contractor was supported by substantial evidence, The Board applied the standards enunciated by the Fifth Circuit in
remanding the case.).
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§ 19. Persons Excluded-General.

In its 1972 and 1984 Amendments to the Longshore and Harbor Workers' Compensation Act, Congress has sought to
exclude certain classifications of workers from obtaining the Act's benefits. The likely rationale for disallowing certain
types of employees from LHWCA coverage is to lower the potential high cost that employers in a maritime or
maritime-related industry would otherwise be obligated to pay despite the fact that these workers have adequate State
workers' compensation benefits, or other provisions for compensation (i.e., the Jones Act). Since it is presumed that
these other types of compensation will aptly cover these designated workers, the mere incidental fact that their employer
is engaged in some sort of maritime activity should not be a means to open new doors to Longshore compensation.
Therefore, the Longshore and Harbor Workers' Compensation Act has excluded from its coverage specifically
enumerated types of workers. 33 U.S.C. § 902(3) lists eight groupings of workers who are unable to use the LHWCA as
a means of compensation. 33 U.S.C. § 903(h) lists a "ninth" category which prohibits Longshore benefits to officers or
employees of the United States, or agency thereof, or of any State or foreign government, or any subdivision thereof.
Each category merits closer analysis, particularly the exclusions added by the 1984 Amendments to 33 U.S.C. § 902(3)
as Congress goes into some detail in discussing various aspects of this new provision.

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPersonal InjuriesMaritime Workers' ClaimsLongshore & Harbor Workers' Compensation Act

Page 110



24 of 97 DOCUMENTS

Benedict on Admiralty

Copyright 2011, Matthew Bender & Company, Inc., a member of the LexisNexis Group.

Volume 1A: Longshore and Harbor Worker Compensation Act Chapters I-V, Apps. A-E
Chapter II GENERAL CONDITIONS FOR COVERAGE AND LIABILITY AND EMPLOYMENTS COVERED

1A-II Benedict on Admiralty § 20

§ 20. Individuals Employed Exclusively To Perform Office, Clerical, Secretarial, Security, or Data Processing
Work.

The Committee on Education and Labor, in discussing the 1984 Longshore Amendments, viewed these types of
workers as ones who would not in the course of their occupation be exposed to maritime hazards. n1 This being the
case, the fact that they are subject to a State's workers' compensation law does not entitle them to LHWCA protection
n2 even though they are employed by a maritime employer.

Congress intends that these titles to workers' jobs be read and defined in a very narrow sense. n3 The term "exclusively"
is meant to modify all four groups of workers. In other words, if one of the above employees performs his duties both in
the office and on the piers, wharf, etc., he is not regarded as being "exclusively" employed to perform a task within the
exclusion. n4 This worker potentially may be threatened by maritime hazards by being exposed to the sea on the pier,
wharf, etc. Congress recognized the incongruity of allowing a worker to recover at "one time" and not the other,
depending upon the type of work engaged in at the time of injury, and felt that it would be more practical to apply an
"either-or" standard of coverage, whereby if one performs maritime related work some of the time, he should be
covered all of the time. Either he is fully covered or he is never covered by the Longshore Act.

Further evidence of Congressional intent to restrict those workers not faced with maritime hazards from LHWCA
coverage comes from the term "office clerical". n5 It is noted by the Committee that the term "office" modifies the term
"clerical," and thus should only apply to those clerical workers who engage in their work confined to the safety of an
office. n6 Cargo checkers and clerks whose duties may at times be accurately regarded as clerical, are nevertheless
within the Longshore Act's jurisdiction as long as their work is done (at least part of the time) in an area where cargo is
usually handled, or other area where they "risk" maritime dangers. n7 Cargo checkers and clerks are, therefore, still
within the protection of the LHWCA. n8

Similarly, the Board will not exclude an employee who does not "exclusively" perform office security work. n9

Legal Topics:

For related research and practice materials, see the following legal topics:
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FOOTNOTES:
(n1)Footnote 1. H.R. Rep. No. 1027, 98th Cong. 2d Sess. 36, reprinted in 1984 U.S. Code Cong. & Ad. News 2734,
2736.

(n2)Footnote 2. See last line of 33 U.S.C. § 902(3). It is assumed that these workers would be entitled to LHWCA
coverage--they are not subject to coverage under a State's workers' compensation law.

(n3)Footnote 3. H.R. Rep. No. 1027, 98th Cong. 2d Sess. 36, reprinted in 1984 U.S. Code Cong. & Ad. News
2734, 2736.

(n4)Footnote 4. See Lennon v. Waterfront Transport, 20 F.3d 658 (5th Cir. 1994) ("Although majority of
claimant's duties were clerical, Claimant's duties also required him to sort, pack, and handle cargo destined to be loaded
upon vessels." [According to P.C. Pfeiffer, 444 U.S. 69, 75, (1979)] handling cargo ... is "as much an integral part of
the process of loading and unloading a ship as a person who participates in the entire process." Therefore, the claimant
did not "exclusively" perform clerical duties and satisfied the "status" test.); Jannuzzelli v. Maersk Container Serv. Co.,
25 BRBS 66 (1991) (Majority of claimant's duties were clerical, but some of his time was also spent on the dock to see if
work crews were sufficiently staffed and he would hire more workers if needed. Therefore, claimant did not
"exclusively" perform office clerical work.).

(n5)Footnote 5. Id. 1984 U.S. Code Cong. & Ad. News at 2737.

(n6)Footnote 6. This apparently upholds the Third Circuit's decision in Maher Terminals, Inc. v. Farrell, 548 F.2d
476, 1977 A.M.C. 856 (3d Cir. 1977) . See also Boone v. Newport News Shipbuilding & Dry Dock Co., 37 BRBS 1
(2003) (The claimant did not work exclusively in a business office, but instead worked within the employer's
warehouse; and therefore, was not an excluded employee.). For a case applying a similar analysis to a data processor,
see Lockheed Martin Corp. v. Morganti, 412 F.3d 407 (2d Cir. 2005) , cert. denied, 547 U.S. 1175 (2006) (Test
engineer who drowned on Lake Cayuga while untying a barge that was used to transport him to a research barge
moored on the lake held to be covered where he spent 30% of his time performing equipment tests on the research barge
located on the lake.).

(n7)Footnote 7. This is consistent with the Supreme Court's decision in Northeast Marine Terminal v. Caputo,
432 U.S. 249, 97 S. Ct. 2348, 53 L. Ed. 2d 320, 1977 A.M.C. 1037 (1977) . See also Boone v. Newport News
Shipbuilding, 37 BRBS 1 (2003) (A clerical worker was not excluded from coverage because he performed his job
inside the employer's warehouse and not exclusively inside an office. The Board held that working inside the warehouse
exposed the employee to traditional maritime hazards.); Perez v. Sea-Land Service, Inc., 8 BRBS 130 (1978) ;
Cuzzolino v. Maher Terminals, Inc., 6 BRBS 658 (1977) .

(n8)Footnote 8. H.R. Rep. No. 1027, 98th Cong. 2d Sess. 36, reprinted in 1984 U.S. Code Cong. & Ad. News
2734, 2773. See also 20 C.F.R. §§ 701, 301(a)(12)(iii)(A) (1990); Maher Terminals, Inc. v. Director, OWCP, 330 F.3d
162 (3d Cir. 2003) , cert. denied, 540 U.S. 1088 (2003) (Claimant, who worked both as an office clerk and a checker,
was not excluded from coverage under the Act. The court looked to the totality of the claimant's job and the overall
tasks to which he could have been assigned, and found that the employee's duties were not "exclusively" that of an
office clerk.).

(n9)Footnote 9. See K.L. v. Blue Marine Security, LLC, BRB No. 08-0789 (2009) (A security guard, who was
required to work aboard a ship due to Department of Homeland Security regulations, was not excluded under the Act. In
order for the office security exclusion to apply, the employee must be confined to an office or other administrative area
on land, and in this case his duties were performed on vessels on navigable waters.); Dobey v. Johnson Controls, 33
BRBS 63 (1999) (Board held that a traffic officer and security patrolman is not excluded from coverage because he
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occasionally worked on a marine patrol boat, and those duties subjected him to traditional maritime hazards.); Spear v.
General Dynamics Corp., 25 BRBS 132 (1991) (Guard was not exclusively an "office security" worker because he was
also required to patrol and spend time aboard docked submarines).
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§ 21. Individuals Employed by a Club, Camp, Recreational Operation, Restaurant, Museum, or Retail Outlet.

The terms identifying this second group of exclusions are also to be very narrowly construed. n1 However, with respect
to the term "Club," the meaning assigned to this term is intended to encompass either a social or fraternal organization,
with no Congressional intent to limit the exclusion to nonprofit clubs. n2 Thus either a profit or non-profit club
employee, who is entitled to a State's workers compensation act's coverage, may not claim LHWCA compensation. The
term "Recreational Operation" is designed to include recreational scuba diving personnel, as well as those employed by
enterprises engaged in any commercial rafting or canoeing expeditions upon United States navigable waters. n3

Individuals employed by one of the six listed organizations are excluded from LHWCA coverage due to the "nature of
the employing enterprise" and not the "nature of the employee's work" as in the first exclusion. n4 Typically, owners
and operators of clubs, camps, etc. are not within a traditional maritime or maritime-related business, even though they
may use or be within reach of navigable waters. For example, in Green v. Vermillion Corp., n5 the Fifth Circuit
excluded a cook/watchman from coverage because of evidence that he "worked exclusively to further an operation
which comports with the plain meaning of the terms 'camp' and 'club.' " n6 While the court based its assertion of
admiralty jurisdiction partly on the fact that claimant was "injured in the course of his employment while performing the
traditional maritime activity of mooring a vessel," n7 this was not enough to confer LHWCA coverage as claimant fell
squarely within the statutory exemption.

The House Committee of Education and Labor gives some illustrative (but by no means exclusive) examples of the
intended application of the Act:

Sales clerks, stockroom personnel and related personnel of a retail outlet built over the navigable waterways or adjacent
to such waterways would come within the exclusion of the definition of "employee." On the other hand, a worker
employed by such an enterprise to build an addition to the retail outlet, or to repair the pier upon which the store is
located, would not be excluded, and would remain with the Act's coverage. n8

In its first opportunity to address the § 2(3)(B) "restaurant" exclusion, the Board found that a harbor worker employed
by a restaurant boat was not excluded from coverage under the Act. n9 The Board found that claimant's duties of
repairing and painting the dock, repositioning and mooring of the restaurant boat based on the height of the river, and
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welding, consisted of work with traditional maritime coverage. Despite Congressional Committee language to the
contrary, n10 the Board disagreed with the contention that an employee of a restaurant should be excluded from
coverage regardless of his duties, and stated that, "as with any status inquiry under § 2(3), the nature of the duties to
which claimant is or may be assigned remains relevant under § 2(3)(B)" n11

In Bazor, the Fifth Circuit applied a more literal application of the § 2(3)(B) exclusions. The court held that the
"recreational operation" exception applied to an engineer who was injured while working on the construction of a casino
ship. n12 Unlike the Board's decision in Huff, the court held that the plain language of § 2(3)(B) excludes " 'individuals
employed by a club, camp, recreational operation, restaurant, museum, or retail outlet' without reference to the nature of
the work they do." n13

In contrast to the Fifth Circuit, the Ninth Circuit, in Perini, did not deny coverage solely on the basis that the worker
was employed by a retail outlet. n14 Unlike Bazor, Perini did not focus solely on "the nature of [the claimant's]
employer." n15 Instead, the court looked to the Fifth Circuit's decision in Green and the Board's decision in Huff, and
focused on both the identity of the claimant's employer and her job duties. n16 In regard to the nature of the employer's
business, the court was not convinced that the "[museum] ship's architecture and surroundings were different than those
of an office building," n17 and held that it was a business akin to a "retail outlet." n18 The court found that the
employee's duties of taking and developing photographs did not have any connection to maritime activities.

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPersonal InjuriesMaritime Workers' ClaimsLongshore & Harbor Workers' Compensation Act

FOOTNOTES:
(n1)Footnote 1. H.R. Rep. No. 1027, 98th Cong. 2d Sess. 36, reprinted in 1984 U.S. Code Cong. & Ad. News 2734,
2737.

(n2)Footnote 2. Id., 1984 U.S. Code Cong. & Ad. News at 2773. See also 20 C.F.R. § 701.301(a)(12)(iii)(B)
(1990). 320 C.F.R. § 701.301(a)(12)(iii)(B) (1990).

(n3)Footnote 3. 20 C.F.R. § 701.301(a)(12)(iii)(B)(1990).

(n4)Footnote 4. H.R. Rep. No. 1027, 98th Cong. 2d Sess. 36, reprinted in 1984 U.S. Code Cong. & Ad. News
2734, 2737.

(n5)Footnote 5. 144 F.3d 332 (5th Cir. 1998) , cert. denied, 526 U.S. 1017 (1999) .

(n6)Footnote 6. 144 F.3d 332 at 335 .

(n7)Footnote 7. Id. at 336 .

(n8)Footnote 8. 1984 U.S. Code Cong. & Ad. News at 2738.

(n9)Footnote 9. Huff v. Mike Fink Restaurant, Benson's Inc., 33 BRBS 179 (1999) .

(n10)Footnote 10. H.R. Rep. No. 1027, 98th Cong. 2d Sess. 36, reprinted in 1984 U.S. Code Cong. & Ad. News
2734, 2737.

(n11)Footnote 11. Id.

(n12)Footnote 12. Boomtown Belle Casino v. Bazor, 313 F.3d 300 (5th Cir. 2002), cert. denied, 540 U.S. 814
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(2003).

(n13)Footnote 13. Id. at 304.

(n14)Footnote 14. Peru v. Sharpshooter Spectrum Venture LLC, 493 F.3d 1058 (9th Cir. 2007) .

(n15)Footnote 15. Id.

(n16)Footnote 16. Id. at 1066 (citing Green v. Vermillion Corp., 144 F.3d 332 (5th Cir. 1998) , cert. denied, 526
U.S. 1017 (1999) ); Huff v. Mike Fink Restaurant, Benson's Inc., 33 BRBS 179 (1999).

(n17)Footnote 17. Id.

(n18)Footnote 18. Id. ("Because [claimant] falls under the provision expressly excluding from LHWCA coverage
"individuals employed by a ... retail outlet, we do not reach the question of whether she was also employed by a
museum.").
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§ 22. Individuals Employed by a Marina and Who Are Not Engaged in Construction, Replacement, or Expansion
of Such Marina (Except for Routine Maintenance).

As in the two previous exclusions, the Committee on Education and Labor intended the "marina exception" to be
narrowly construed. n1 Although framed as an exclusion to entitlement of LHWCA benefits, this category can be read
to specifically enumerate the types of marina workers who in fact are able to receive Longshore Act protection. Thus
those who construct, replace or expand a marina are within the Act's jurisdiction. The rationale behind this provision is
that it is assumed that marina workers engaged in construction, replacement, or expansion are within the group of
employees the Act was intended to protect because of the "nature of the work" which they perform, or due to the "nature
of the hazards" which they may face. n2

It is extremely important to note that those workers engaged in mere "routine maintenance" of a marina are excluded
from the definition of "employee" and therefore not covered by the LHWCA. The Committee defines "routine
maintenance" to be "limited to tasks such as sweeping and cleaning, trash removal, housekeeping and small repairs," n3
as well as painting. n4 The term should not be read to include "construction of new buildings or additions to existing
structures, excavation, and work which involves the use of heavy equipment" n5 as such tasks are clearly within
Longshore protection so long as there is a maritime connection. It may be arguable that if, for example, the clearing or
trash removal on a marina is a major job requiring the use of heavy machinery, a worker injured in the course of this
work would be eligible for the Act's benefits. Congress intended that:

The employees of a recreational marina who are engaged in taking reservations, servicing boats,
preparing and serving food, and other such activities would be excluded from the definition of
''employee" and thus, from the Act's coverage. But, a marina may employ workers to drive piles and
construct additional piers and docking spaces over the water. This latter category of worker would not
come within the exemption, and accordingly, would remain within Longshore Act coverage. n6

This statement suggests that Congress intended to create a distinction between those marina workers engaged in a "low
maritime hazard" occupation from those who are more apt to face maritime risks, and the Board has recognized this
distinction in its decisions in Keating n7 and Shano. n8
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In Keating, the Board held that a marina manager/dockmaster and a senior account clerk were both excluded from
coverage under the "marina exception" to the Act. The marina itself primarily serviced recreational boats and was used
to secure boats and sell gasoline and snacks, and the claimants' duties included dock work (fueling and inspecting boats
and routine dock inspection) and office work. Based on the above, the Board concluded that the claimants were
excluded from coverage under Section 2(3)(C) because they were not "engaged in the construction, replacement, or
expansion of the marina." n9

Next, in Shano, the Board denied coverage to an employee whose duties included: "operating a forklift used to launch
and store recreational vessels, cutting grass, picking up trash around the marina, collecting money from customers,
stocking the marina store, and filling potholes in the marina road." n10 In determining that the claimant was an
excluded employee under 2(3)(C), the Board did not focus on the claimant's prior job involved in the construction of the
marina. Instead, the Board's inquiry centered on the claimant's assignable duties at the time of his injury, and at the time
of his injury, he was not engaged in the construction of a marina. The Board noted that filling in potholes was a routine
maintenance activity, but did not find significant the claimant's duties involving a forklift in the launching of vessels
(arguably duties that exposed him to traditional maritime hazards). n11

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPersonal InjuriesMaritime Workers' ClaimsLongshore & Harbor Workers' Compensation Act

FOOTNOTES:
(n1)Footnote 1. H.R. Rep. No. 1027, 98th Cong. 2d Sess. 36, reprinted in 1984 U.S. Code Cong. & Ad. News 2734,
2738.

(n2)Footnote 2. Id.

(n3)Footnote 3. Id.

(n4)Footnote 4. Included in the description of the exclusion found in 20 C.F.R. § 701.301(a)(12)(iii)(c) (1990).

(n5)Footnote 5. H.R. Rep. No 1027, 98th Cong. 2d Sess. 36, reprinted in 1984 U.S. Code Cong. & Ad. News
2734, 2737.

(n6)Footnote 6. Id., 1984 U.S. Code Cong. & Ad. News at 2738.

(n7)Footnote 7. Keating v. City of Titusville, 31 BRBS 187 (1997) .

(n8)Footnote 8. Shano v. Rene Cross Constr., 32 BRBS 221 (1998) .

(n9)Footnote 9. 31 BRBS 187 (1997) .

(n10)Footnote 10. 32 BRBS 221 (1998) .

(n11)Footnote 11. 32 BRBS 221 (1998) .
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§ 23. Individuals Who Are (1) Employed by Suppliers, Transporters, or Vendors, (2) Temporarily Doing
Business on the Premises of a Maritime Employer, and (3) Not Engaged in Work Normally Performed by
Employees of a Maritime Employer.

To fall within the "vendor exclusion" of Section 2(3)(D), a claimant must meet all three conditions. n1 The term "and"
is significant to the construction of this exclusion because the Committee on Education and Labor added the third
condition to the Senate's original proposal of the 1984 Amendment to the Longshore Act. This was done to "...
specifically insure that subcontracting is not used as a device by which work, which might be performed by covered
employees, may be done by employees of suppliers or vendors in order to evade the coverage of the Act." n2 This
prevents an employer from subcontracting workers defined by conditions 1 and 2 of this exclusion to perform longshore
work in order to avoid LHWCA coverage liability for the subcontracted employees.

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPersonal InjuriesMaritime Workers' ClaimsLongshore & Harbor Workers' Compensation Act

FOOTNOTES:
(n1)Footnote 1. See Daul v. Petroleum Communications, Inc., 196 F.3d 611 (5th Cir. 1999) (A cellular air time
salesman was excluded under Section 2(3)(D) because the Board found that 1) claimant was engaged in "selling [his]
employer's product" (air time); 2) claimant was temporarily doing business on the premises of a maritime employer; and
3) claimant was performing tasks (selling air time and installing cellular equipment) not normally performed by the
maritime employer defendant).

(n2)Footnote 2. H.R. Rep. No. 1027, 98th Cong. 2d Sess. 36, reprinted in 1984 U.S. Code Cong. § Ad. News
2734, 2738.
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§ 24. Aquaculture Workers.

The term "Aquaculture Workers" is aptly defined in the Employment Standards Administration Regulations under the
Longshore and Harbor Workers' Compensation Act, as extended. n1 The desired workers intended to be excluded from
LHWCA coverage include:

those employed by commercial enterprises involved in the controlled cultivation and harvest of
aquatic plants and animals, including the cleaning, processing or canning of fish and fish products, the
cultivation and harvesting of Shellfish, and the controlled growing and harvesting of other aquatic
species. n2

Although the term of "maritime employment" had even been defined to include such activities listed above, Congress
wishes to prevent any possible future problem of interpretation in this regard. n3 However, the Board's subsequent
interpretations of the "aquaculture worker exception" have caused varied results. n4 There is some question as to what
the definition of "controlled cultivation and harvest" is and also whether it applies to fish caught in the wild or only to
fish grown on a farm.

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPersonal InjuriesMaritime Workers' ClaimsLongshore & Harbor Workers' Compensation Act

FOOTNOTES:
(n1)Footnote 1. 33 U.S.C. 902(3)(E); 20 C.F.R. § 701 et seq. (2008).

(n2)Footnote 2. 20 C.F.R. § 701.301(a)(12)(iii)(E) (2008). See also Senate Report 98-81, 98th Cong, 1st Sess. at
29 (1983).

(n3)Footnote 3. H.R. Rep. No. 1027, 98th Cong. 2d Sess. 36, reprinted in 1984 U.S. Code Cong. & Ad. News
2734, 2773.
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(n4)Footnote 4. See Alcala v. Director, OWCP, 141 F.3d 942 (9th Cir. 1998) (A forklift operator who moved fish
into a freezer was excluded from coverage even though he occasionally unloaded fish from vessels. The court stated that
"[a] worker need not be engaged in canning or processing cultivated or harvested fish to be considered an excluded
aquaculture worker."); Ljubic v. United Food Processors, 30 BRBS 143 (1996) (Claimant was not excluded from
coverage because he spent forty percent of his time doing maintenance work on maritime structures and equipment. An
employee must be employed exclusively to repair fish processing, cleaning and canning equipment and buildings to be
excluded from the Act.); Zapata Haynie Corp. v. Barnard, 933 F.2d 256 (4th Cir. 1991) (A fish spotter is not an
aquaculture worker because he is not involved in the harvest, cultivation, or processing of the fish he spots.).
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§ 25. Individuals Employed To Build, Repair, or Dismantle Any Recreational Vessel Under Sixty-Five Feet in
Length.

The apparent rationale behind this exclusion is that Congress desired to limit protection via the LHWCA to workers
whom they felt would be exposed to traditional maritime hazards. It was felt that the work involved in building,
repairing, or dismantling a recreational vessel under sixty-five feet in length would not put a worker in risk of maritime
hazards to any large degree.

It is interesting to note that while the 1984 Amendments were being considered, the House proposed that this exemption
should be "subject to qualifications where the employer is working on both exempt and non-exempt boats." n1
However, the House did not further elaborate this point, nor did the Conference Substitute take any notice on this issue.
The resulting amendment does not contain this clause. On February 3rd,1986, the Department of Labor issued a DOL
Final Action in which the Department adopted the definition of recreational vessel set forth at 46 U.S.C. Sec. 2101 (25):
"recreational vessel means a vessel: (A) Manufactured or operated primarily for pleasure, or (B) leased, rented, or
chartered to another for the latter's pleasure." n2

Most recently, the American Recovery and Reinvestment Act of 2009 contained a provision that amended LHWCA
Section 2(3)(F) n3 to remove the sixty-five foot limitation for those who repair and dismantle recreational vessels. As
amended Section 2(3)(F), 33 U.S.C. § 902(3)(F) now states:

F) individuals employed to build any recreational vessel under sixty-five feet in length, or
individuals employed to repair any recreational vessel, or to dismantle any part of a recreational vessel
in connection with the repair of such vessel.

It would seem that the 2009 Amendment effectively eliminated the sixty-five foot requirement for employees who
either repair or dismantle recreational vessels. However, it is unlikely that Congress intended to allow an employee to
walk in-and-out of coverage if he builds recreational vessels over sixty-five feet in length in the morning and spends his
afternoons repairing or dismantling recreational vessels. If the Amendment is read strictly, the afternoon repair does not
exclude the worker from coverage.
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Special attention must be made in differentiating this exclusion from the "Small Vessel Exemption" n4 found in 33
U.S.C. § 903(d) under the provision of "coverage." 33 U.S.C. § 902(3)(F) deals with recreational vessels, whereas 33
U.S.C. § 903(d)(3) specifically states that for the purposes of its subsection, a small vessel is defined for commercial
contexts. Therefore, 33 U.S.C. § 903(d)'s less limiting language which would allow coverage to those individuals
employed to build, repair, etc., small commercial vessels when injured upon navigable waters, or upon any adjoining
pier, wharf, etc., would not apply to recreational vessels, and, therefore, would not limit the exclusion found in 33
U.S.C. § 902(3)(F). This discussion is made primarily to avoid the confusion one would encounter by reading the
House's Committee on Education and Labor report which treats 33 U.S.C. § 903(d) coverage as applicable to
recreational vessels. n5

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPersonal InjuriesMaritime Workers' ClaimsLongshore & Harbor Workers' Compensation Act

FOOTNOTES:
(n1)Footnote 1. H.R. Rep. No. 1027, 98th Cong. 2d Sess. 36, reprinted in 1984 U.S. Code Cong. & Ad. News 2734,
2772.

(n2)Footnote 2. 51 Fed. Reg. 4270 (1986) .

(n3)Footnote 3. Pub. L. 111-5, 123 Stat. 115, H.R. 1, enacted February 17, 2009.

(n4)Footnote 4. See Longshore and Harbor worker's Compensation Act Amendments of 1984: Senate Report on
Conference Report on S. 38, 98th Cong., 2d Sess. 36 (1984) (statement of Mr. Hatch).

(n5)Footnote 5. H.R. Rep. No. 1027, 98th Cong. 2d Sess. 36, reprinted in 1984 U.S. Code Cong, & Ad. News
2734, 2739. For the House's recognition of the distinction between these two sections, see Longshoremen's and Harbor
Worker's Compensation Act Amendments of 1984: House Report on Conference Report on S. 38, 98th Cong., 2d Seas.
36 (1984) (Summary of Conference Substitute).
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§ 26. Master or Member of a Crew of Any Vessel.

The exclusion of the master and member of a crew of a vessel was a result of the desire of seamen serving afloat not to
be included within the purview of the benefits of this Act as Congress considered that the remedies available to them by
way of maintenance and cure, the doctrine of unseaworthiness and the Jones Act were, by and large, superior to the
benefits that might accrue to them under the Act. n1 The bill, which later became the Act, was at one stage therefore
amended so as to exempt "seamen." However, in its final passage, the words "a master or member of a crew of any
vessel" were substituted for the word "seamen." n2

This grammatical distinction has since led the Supreme Court to conclude that the Jones Act and the LHWCA are
mutually exclusive, n3 and to recognize that the term "'[m]aster or member of a crew' is a refinement of the term
'seaman' in the Jones Act [as] it excludes from LHWCA coverage those properly covered under the Jones Act ... Thus, it
is odd but true that the key requirement for Jones Act coverage now appears in another statute." n4 Because the terms
"seaman" and "master or member of a crew" are synonymous, n5 "cases interpreting the scope of the term 'seaman'
under the Jones Act [are] necessarily [also interpreting] the scope of the LHWCA's exclusion of a 'master or member of
a crew of any vessel.' " n6 This duality has given the courts the ability to create precedent that interprets both statutes.
n7 It is no wonder that the "master or member of a crew" exclusion is fast becoming one of the more heavily litigated
portions of the Act. n8

According to the Supreme Court in Wilander, the strange and symbiotic relationship between the LHWCA and the
Jones Act was often misunderstood and misapplied in past Supreme Court and lower court decisions alike. n9 One of
the greater misunderstandings that continued to linger since the passing of the Act was the notion that in order to qualify
as a "master or member of a crew," an employee's duties must in some way "aid in the navigation of a vessel." n10 The
Wilander Court jettisoned this former requirement by stating:

There is no indication in the Jones Act, the LHWCA, or elsewhere, that Congress has excluded from
Jones Act remedies those traditional seamen who owe allegiance to a vessel at sea, but who do not aid in
navigation [and held] the better rule is to define "master or member of a crew" under the LHWCA, and
therefore "seaman" under the Jones Act, solely in terms of the employee's connection to a vessel in
navigation. n11
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The Court restated the proper inquiry as whether there is an "employment-related connection to a vessel in navigation"
and it held that an employee is a "master or member of a crew," if he "perform[s] the work of a vessel" by
"contribut[ing] to the function of the vessel or the accomplishment of its missions." To put it another way, "a seaman
must be doing the ship's work." n12

In Southwest Marine v. Gizoni, n13 the Supreme Court reasoned that there may be circumstances in which a ship
repairman spends the majority of his employment aboard a vessel in furtherance of its mission. n14 Therefore, an
enumerated employee under the LHWCA is not precluded from receiving Jones Act remedies if he is able to prove the
requisite connection to a vessel. n15 Recognizing this scenario, the Court held, "[a] maritime worker is limited to
LHWCA remedies only if no genuine issue of fact exists as to whether the worker was a seaman under the Jones Act."
n16

Next, in Chandris, Inc. v. Latsis, n17 the Supreme Court recognized that it had not yet provided a sufficient explanation
as to what type of employment-relationship is required for a maritime worker to qualify as a "master or member of a
crew" or "seaman." n18 Comparing the intended effect of both the LHWCA and the Jones Act, the court stated that the
"Jones Act inquiry is fundamentally status based," and explained that "[l]and-based maritime workers do not become
seamen because they happen to be working on board a vessel when they are injured, and seamen do not lose Jones Act
protection when the course of their service to a vessel takes them ashore." n19

With that in mind, the Court set forth a two prong analysis that would soon become the linchpin of determining
"seaman" status. The court stated that:

The essential requirements for seaman status are twofold ... First ..."an employee's duties must
contribute to the function of the vessel or to the accomplishment of its mission." ... Second, a seaman
must have a connection to a vessel in navigation (or to an identifiable group of such vessels) that is
substantial in terms of both its duration and nature. n20

The Court noted that the first prong "is very broad" and only requires that an employee "work at sea in the service of a
ship." n21 With its wide breadth and ease of application, the lower courts have cast a wide net over workers on a ship in
finding that they contribute to the function of the vessel. n22 Unfortunately, the application of the second prong has not
proved to be as smooth.

The purpose of the second prong, or "substantial connection test," is "to separate the sea-based maritime employees who
are entitled to Jones Act protection from those land-based workers who have only a transitory or sporadic connection to
a vessel in navigation, and therefore whose employment does not regularly expose them to the perils of the sea." n23
And in order to determine whether an employee has a substantial connection to a vessel, "the total circumstances of an
individual's employment must be weighed to determine whether he had a sufficient relation to the navigation of vessels
and the perils attendant thereon." n24

The language of the second prong can be further separated into two parts. First, the connection must be to a vessel in
navigation. n25 According to the Supreme Court, a vessel in navigation can include a vessel that is at anchor, berthed,
dockside, or moored, or even when undergoing repairs. n26 While "the distinction ... is one of degree" the Court
recognized that "[a]t some point ... repairs become sufficiently significant that the vessel can no longer be considered in
navigation." n27

Second, a seaman's connection to a vessel in navigation must be substantial in terms of both its duration and nature. n28
When looking to whether there is a substantial connection, the Supreme Court has stated that courts should not employ
a "snapshot" test for seaman status that only evaluates the employee's status at the moment of injury. n29 Instead, courts
should look to the totality of the circumstances surrounding the employee's employment duties in connection with a
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vessel, n30 which includes workers who have been recently assigned or hired to do vessel-related work. n31

In an attempt to better define the durational requirement of the substantial connection test, the Supreme Court adopted
the Fifth Circuit's "30 percent rule" which stated: "A worker who spends less than about 30 percent of his time in the
service of a vessel in navigation should not qualify as a seaman under the Jones Act." n32 However, the Court added the
caveat, "[30 percent] of course serves as no more than a guideline ... and departure from it will certainly be justified in
appropriate cases." n33

In Papai, n34 the Supreme Court clarified the phrase "an identifiable group of such vessels" by requiring a finding that
the vessels be "subject to common ownership or control." The claimant had been receiving jobs with various vessels
through a hiring hall for over two years, but the jobs were all short term and never took him out to sea. The Court stated
that "[t]he requisite link is not established by the mere use of the same hiring hall which draws from the same pool of
employees," n35 and held that the claimant was not a "seaman" under the Jones Act. In addition, the claimant's job
never exposed him to the "perils of the sea" and his "discrete engagements" with the vessels were exactly the type of
"transitory or sporadic connection to a vessel" that the Court in Chandris warned against. n36

The Third Circuit had an opportunity to focus on the duration of a claimant's connection to a vessel in Foulk. Restricting
itself to the "no snapshot" doctrine expounded in Chandris, the court found that the proper focus was not the time the
claimant spent working on the job before the injury occurred, but instead, the amount of time he would have worked
had he completed the total duration of the job uninjured. Therefore, the court looked to the intended length of the job,
which was ten days, and not the few hours the claimant worked before being injured. n37 The court held that 10 days, in
and of itself, is not clearly insufficient to find that a claimant has a substantial connection to a vessel and remanded the
case to the district court to analyze the totality of the claimant's connection to the vessel. n38

While previous Supreme Court decisions discussed the nature and scope of the substantial relationship test, none had
gone so far as to discuss one of the most important prerequisites--that the watercraft at issue be a "vessel." In Stewart v.
Dutra Constr. Co., the Court specifically addressed how to determine whether a watercraft is a "vessel," and whether a
dredge is a "vessel" under § 2(3)(G) of the LHWCA. n39 While the LHWCA does not define the term "vessel," the
Court looked to the historical context surrounding the passage of the Act and its relation to 1 U.S.C. § 3, to conclude
that a vessel is "any watercraft, or other artificial contrivance used, or capable of being used, as a means of
transportation on water." n40

The watercraft at issue in Stewart was the then-world's largest dredge, the Super Scoop. n41 At the time of claimant's
injury, the Super Scoop was being used to dig the "50-foot-deep, 100-foot-wide, three-quarter-mile-long trench" that
would later become the Ted Williams Tunnel. n42 The Super Scoop was primarily moved by tugboat, but it was able to
navigate short distances through the use of anchors and cables, and during claimant's employment aboard the dredge, it
typically covered 30-to-50 feet every few hours. n43 And although the Super Scoop contained some common attributes
of seagoing vessels (i.e. captain and crew, navigational lights, etc.), the Court paid particular attention to its ability to
transport equipment and workers over water. n44 And in holding that the Super Scoop was a vessel under 1 U.S.C. § 3,
and therefore under the LHWCA, the Court noted that not only was the Super Scoop capable of being used for maritime
transportation--it was actually being used as a means of transportation on water.

Subsequent district court decisions have maintained Stewart's broad statutory interpretation of whether a watercraft is a
vessel. In Uzdavines v. Weeks Marine, Inc., n45 an oiler was exposed to asbestos while working for three to four weeks
aboard a bucket dredge that was used to remove debris and silt from channels and expired asbestos. In order to
determine whether the decedent was excluded from coverage under the LHWCA as a "member or a crew of a vessel,"
the Second Circuit court first looked to whether the bucket dredge was a "vessel" under the LHWCA. It found that the
bucket dredge was "indistinguishable" from the dredge in Stewart because both watercrafts were moved either by
tugboat or by the use of anchors and cables. n46 And like the dredge in Stewart, the bucket dredge in Uzdavines was
"actively used" to dredge navigation channels, making it clear that the bucket dredge was being used for maritime
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transportation and therefore met Stewart's definition of a "vessel" for purposes of the Act. n47

Next, the court looked at whether the decedent's connection to the vessel was substantial in both its duration and its
nature. The court rejected the employer's argument that the Administrative Law Judge below erred by not considering
the decedent's prior work history which consisted of thirty-five years of primarily land-based employment. n48 Instead
the court relied on the Supreme Court's holding in Chandris that an employee who receives a new work assignment "is
entitled to have the assessment of the substantiality of his vessel-related work made on the basis of his activities in his
new position," and focused on the specific period of time that the decedent worked aboard the dredge. It noted that the
decedent was employed aboard the vessel to maintain the ship's engines and that his duties enabled the vessel to travel
across a navigable waterway, and this established his substantial connection to a vessel in navigation. n49

In Holmes v. Atlantic Sounding Co., Inc., n50 a Jones Act case, the Fifth Circuit determined that a floating dormitory
was a vessel according to the broad interpretation espoused by Stewart. The court held that Stewart's definition of
"vessel" applies to both the Jones Act and the LHWCA, and determined that the watercraft at issue was "practically
capable" of transporting equipment and therefore was a "vessel" as defined for the purposes of the LHWCA. n51

Thus, the injured employee may pursue remedies; he can, if he considers himself to be a "master or member of a crew
of a vessel," file suit as a seaman under the Jones Act. If unsuccessful in that proceeding, he can thereafter claim
compensation under the Longshore Act, inasmuch as the one-year time n52 for claim is tolled or suspended while the
lawsuit is pending. n53 On the other hand, an employee may also apply for and receive compensation under the
LHWCA first and then seek relief under the Jones Act. Any amount paid to an employee for the same injury, disability
or death pursuant to the Jones Act should be credited against any liability imposed by the LHWCA. n54

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPersonal InjuriesMaritime Workers' ClaimsGeneral OverviewAdmiralty LawPersonal InjuriesMaritime
Workers' ClaimsLongshore & Harbor Workers' Compensation Act

FOOTNOTES:
(n1)Footnote 1. Cong. Rec., 69th Cong., 2d Sess., Vol. 68 pt. 5, p. 5908; see Nogueira v. New York, N.H. and H.R.
Co., 281 U.S. 128, 50 S. Ct. 303, 74 L. Ed. 754 (1930) ; South Chicago Coal & Dock Co. v. Bassett, 309 U.S. 251, 60
S. Ct. 544, 84 L. Ed. 732, 1940 A.M.C. 327 (1940) .

(n2)Footnote 2. As pointed out by the Supreme Court in South Chicago Coal and Dock Co. v. Basset, 309 U.S.
251, 60 S. Ct. 544, 84 L. Ed. 732, 1940 A.M.C. 327 (1940), this substitution was probably done having regard to the
decision of the Supreme Court in International Stevedore & Co. v. Haverty, 272 U.S. 50, 47 S. Ct. 19, 71 L. Ed. 157,
1926 A.M.C. 1638 (1926), and Northern Coal and Dock Co. v. Strand, 278 U.S. 142,49 S. Ct. 88, 73 L. Ed. 232 (1928)
, in which the Supreme Court held that longshoremen engaged on a vessel in navigable waters in the work of loading or
unloading were seamen.

(n3)Footnote 3. Swanson v. Marra Brothers, Inc., 328 U.S. 1, 66 S. Ct. 869, 90 L. Ed. 1045 (1946) .

(n4)Footnote 4. McDermott Int'l, Inc. v. Wilander, 498 U.S. 337, 112 L. Ed. 2d 866, 111 S. Ct. 807 (1991) .

(n5)Footnote 5. Lacy v. Southern California Ship Services, 38 BRBS 12 (2004) ; (citing Southwest Marine v.
Gizoni 502 U.S. 81 (1991) ); Smith v. Alter Barge Line, Inc., 30 BRBS 87 (1996) (same). The Benefit Review Board has
interpreted Gizoni as standing for the proposition that "the terms 'member of a crew' under the LHWCA and 'seaman'
under the Jones Act are synonymous." Smith v. Alter Barge Line, Inc., 30 BRBS 87 (1996) .

(n6)Footnote 6. Uzdavines v. Weeks Marine, Inc., 418 F.3d 138 (2d Cir. 2005) (citing Chandris Inc. v. Latsis, 515
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U.S. 347, 355-56 (1995)).

(n7)Footnote 7. Holmes v. Atlantic Sounding Co., Inc., 437 F.3d 441 (5th Cir. 2006) (The Supreme Court in
Stewart v. Dutra Construction Co., 543 U.S. 481, 125 S. Ct. 1118, 160 L. Ed. 2d 932 (2005), defined the term "vessel"
for the purposes of both the Jones Act and the LHWCA.).

(n8)Footnote 8. Between 1991 and 2005, the Jones Act "seaman" inquiry has reached the Supreme Court five
times. See McDermott Int'l, Inc. v. Wilander, 498 U.S. 337, 112 L. Ed. 2d 866, 111 S. Ct. 807 (1991); Southwest
Marine v. Gizoni, 502 U.S. 81, 112 S. Ct. 486, 116 L. Ed. 2d 405 (1991); Chandris, Inc. v. Latsis, 515 U.S. 347, 115 S.
Ct. 2172, 132 L. Ed. 2d 314 (1995); Harbor Tug & Barge Co. v. Papai, 520 U.S. 548, 117 S. Ct. 1535, 137 L. Ed. 2d
800 (1997); Stewart v. Dutra Constr. Co., 543 U.S. 481, 125 S. Ct. 1118, 160 L. Ed. 2d 932 (2005).

(n9)Footnote 9. Wilander, supra. 498 U.S. at 348-353.

(n10)Footnote 10. Id.

(n11)Footnote 11. Id. at 354.

(n12)Footnote 12. Id. at 354-355.

(n13)Footnote 13. 502 U.S. 81 (1991) .

(n14)Footnote 14. Id. at 87 ("... some maritime workers may be Jones Act seaman performing a job specifically
enumerated under the LHWCA.").

(n15)Footnote 15. See Figueroa v. Campbell Industries, 45 F.3d 311 (9th Cir. 1995) (Claimant, who worked as
both a shipyard worker and as a tugboat operator, received LHWCA benefits and also sued for pain and suffering under
the Jones Act. It was held that recovery under the LHWCA does not preclude a claimant from a Jones Act claim;
however, double recovery of damage elements is precluded. But it remains that employees in LHWCA-enumerated
occupations may still be Jones Act seamen.).

(n16)Footnote 16. Id. at 89 .

(n17)Footnote 17. 515 U.S. 347 (1995) .

(n18)Footnote 18. 515 U.S. at 357 .

(n19)Footnote 19. Id. at 361-63 . See O'Hara v. Weeks Marine, Inc., 294 F.3d 55, 2002 AMC 1356 (2d Cir. 2002)
(Claimant was hired to repair a pier and spent five months working aboard both a crane and a construction barge that
were moored to bulkheads on the pier. The court found that he did not qualify as a "seaman" because his tasks were
exclusively related to the repair of the pier, he never operated a barge or assisted in its navigation, and his
employment-related connection was to a land-based employer and not to the barges or any other vessels. Therefore he
had only a "transitory or sporadic" connection to the vessels.); McCaskie v. Aalborg Ciserv Norfolk, Inc., 34 BRBS 9
(2000) (Claimant was a boilermaker/welder who spent up to ninety percent of his employment aboard ships in dock and
power plants, but he was injured while repairing a boiler aboard a ship that was sailing from Boston to England. Even
though he had been aboard the vessel for two and a half months, he was only aboard the vessel to repair the boilers, and
only just happened to be working as the vessel was at sea; therefore, the Board found that he was not a member of a
crew because his overall employment established that he was a land-based worker who worked for a land-based
employer.).

(n20)Footnote 20. Chandris, 515 U.S. at 368.

(n21)Footnote 21. Id.
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(n22)Footnote 22. See Maharamas v. American Export Isbrandtsen Lines, 475 F. 2d 165 (2nd Cir. 1973) (Hair
dresser on cruise ship is a member of the crew.); Cabral v. Healy Tibbits Builders, 128 F.3d 1289 (9th Cir. 1997) , cert.
denied, 523 U.S. 1133 (1998) (Claimants duties as a crane operator "unquestionably" contributed to the vessel's
function as a crane barge.); Foulk v. Donjon Marine Co., Inc., 144 F.3d 252 (3d Cir. 1998) (Claimant's duty as a diver
was to aid in the installation of a reef and the vessel's function was the installation of an artificial reef; therefore, there is
no question that he contributed to the function of the vessel.).

(n23)Footnote 23. Chandris, 515 U.S. at 369. See Wilson v. Crowley Maritime, 30 BRBS 199 (1996) (Claimant,
an operations manager for employer's barge and terminal operations, slipped while descending down a ladder from a
dock to a barge. He may have spent seventy-five percent of his time on the barges, but the barges were tied to dock for
loading. Claimant was not excluded from LHWCA coverage because his duties were those types of duties that are
traditionally associated with longshoremen as he lived on the shore, had a shore based office, and never went to sea with
the barges. It was also noted that the barges were unmanned and controlled exclusively by tug boats.).

(n24)Footnote 24. 515 U.S. at 370 . See Harbor Tug & Barge Co. v. Papai, 520 U.S. 548, 117 S. Ct. 1535, 137
L. Ed. 2d 800 (1997) ("For the substantial connection requirement to serve its purpose, the inquiry into the nature of the
employee's connection to the vessel must concentrate on whether the employee's duties take him to sea.").

(n25)Footnote 25. Or to an identifiable group of such vessels. See Papai, supra at n. 24 .

(n26)Footnote 26. 515 U.S. at 373 (citing DiGiovanni v. Traylor Bros., Inc., 959 F.2d 1119 (1st Cir. 1992) , cert.
denied, 506 U.S. 827, 113 S. Ct. 87, 121 L. Ed. 2d 50 (1992) ). See also Stewart v. Dutra Constr. Co., 543 U.S. 481,
494 (2005) .

(n27)Footnote 27. See Chandris, supra at 364, 374 (citing a collection of cases found in Bull, 6 U.S. F. Mar. L. J.,
at 582-584).

(n28)Footnote 28. Id. at 368 , 370. ("The duration of a worker's connection to a vessel and the nature of the
worker's activities, taken together, determine whether a maritime employee is a seaman because the ultimate inquiry is
whether the worker in question is a member of the vessel's crew or simply a land-based employee who happens to be
working on the vessel at a given time.").

(n29)Footnote 29. Id. at 364 .

(n30)Footnote 30. Id. at 370 .

(n31)Footnote 31. Id. at 372 . ("If a maritime employee receives a new work assignment ... he is entitled to have
the assessment of the substantiality of his vessel-related work made on the basis of his activities in his new position.").

(n32)Footnote 32. Id. at 371 .

(n33)Footnote 33. Id.

(n34)Footnote 34. 520 U.S. 548, 117 S. Ct. 1535, 137 L. Ed. 2d 800 (1997) .

(n35)Footnote 35. 520 U.S. at 557 .

(n36)Footnote 36. Id. at 560 .

(n37)Footnote 37. Foulk v. Donjon Marine Co., Inc., 144 F.3d 252, 259 (3d Cir. 1998) .

(n38)Footnote 38. 144 F.3d at 260 .
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(n39)Footnote 39. Stewart v. Dutra Constr. Co., 543 U.S. 481, 488, 125 S. Ct. 1118, 160 L. Ed. 2d 932 (2005) .

(n40)Footnote 40. 543 U.S. at 489-490 . ("1 U.S.C. § 3 continues to supply the default definition throughout the
U.S. Code, unless the context indicates otherwise." (Internal quotations omitted).).

(n41)Footnote 41. Id. at 484 .

(n42)Footnote 42. Id.

(n43)Footnote 43. Id. at 485 .

(n44)Footnote 44. Id. at 485 , 495-497. Note that the Court paid attention to its "ability" to provide transportation
and not its current state of motion at the time of the claimant's injury. This is because the Court reasoned that, "Section
3 requires only that a watercraft be used, or capable of being used, as means of transportation on water to qualify as a
vessel." (Emphasis added) (Internal quotations omitted). The Court rejected any type "motion requirement" as that
would be the same type of "snapshot" test that was rejected in Chandris.

(n45)Footnote 45. Uzdavines v. Weeks Marine, Inc., 418 F.3d 138 (2d Cir. 2005) .

(n46)Footnote 46. 418 F.3d at 144 .

(n47)Footnote 47. Id. at 144-45 .

(n48)Footnote 48. Id. at 145 .

(n49)Footnote 49. Id. at 146 .

(n50)Footnote 50. 437 F.3d 441 (5th Cir. 2006) .

(n51)Footnote 51. 437 F.3d at 449 .

(n52)Footnote 52. LHWCA § 13(a), 33 U.S.C. § 913(a).

(n53)Footnote 53. LHWCA § 13(d), 33 U.S.C. § 913(d). See Wilson v. Donovan, 218 F. Supp. 944 (E.D. La.
1963) , aff'd sub nom., T. Smith & Son Inc. v. Wilson 328 F.2d 313 (5th Cir. 1964) , cert. denied, 379 U.S. 816, 85 S.
Ct. 31, 13 L. Ed. 2d 28 (1964), where it was held that a suit filed by injured longshoreman in Civil District Court,
Louisiana for Louisiana Workmens' Compensation on account of the injury was a suit to recover damages within the
meaning of § 13 of the Longshore and Harbor Workers' Compensation Act and tolled the limitation under that statute.
See also Bruner v. Skibsaktieselskabet Hilda Knudsen, 123 F. Supp. 903 (S.D. Tex. 1954) ; Quaker City Contracting
Co. v, Norton, 26 F. Supp. 258 (D. Pa. 1938) , aff'd, 101 F.2d 1017 (3d Cir. 1939).

(n54)Footnote 54. 33 U.S.C. § 903(e); see also Southwest Marine, Inc. v. Gizoni, 502 U.S. 81, 112 S. Ct. 486,
116 L. Ed. 2d 405 (1991) .
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§ 26a. Table of Cases Determining Member of Crew Status: Table 1-Those Considered To Be Members of Crew,
Thereby Excluding LHWCA Coverage; Table 2-Those Held Not To Be Members of Crew, Thereby Entitling
LHWCA Coverage; Table 3-Held To Be A Vessel in Navigation

NOTE FOR USING TABLES:

These tables are to be regarded as presenting certain fact patterns which cause a member of one
class of workers to fall within the table heading. It is not uncommon to have the same category of
worker listed in two opposite sides of tables, with the distinction being premised on the facts of a
particular case. The reader is warned not to merely look at the job title under each table and
assume all members of that profession fall within the table heading.

Table 1
Those Considered To Be Members of Crew, Thereby Excluding

LHWCA Coverage

BARGEMEN

Loverieh v. Warner Co., 118 F.2d 690, 1941 A.M.C. 604 (3d Cir. 1941), cert. denied, 313 U.S. 577, 61 S. Ct. 1104,
1105, 85 L. Ed. 1535 (1941) (A bargeman who was a licensed junior engineer and water tender and who was qualified
as an able seaman and bargemaster, who slept and ate on the barge, was paid by the month, and operated the entire
barge on voyages sometimes taking six weeks).

Tucker v. Branham, 151 F.2d 96, 1945 A.M.C. 1486 (3d Cir. 1945) (A bargeman employed on a barge without motive
power who ate and slept on the barge, safeguarded the vessel, attended to loading and unloading and fastened and
unfastened lines as necessary).

COOK
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A.L. Mechling Barge Line v. Bassett, 119 F.2d 995, 1941 A.M.C. 901 (7th Cir. 1941) (A cook on a river tug whose "...
sole duties were performed upon a boat actively and continuously engaged in navigation, where he slept and boarded,
where he remained at all times except the four days each month when he and other members of the crew were off duty,
and for which service he was paid a monthly wage.").

Walliser v. Bassett, 33 F. Supp. 636, 1941 A.M.C. 510 (E.D. Wis. 1940) (A cook, who also served as a handyman on a
yacht during a race, fell overboard and drowned while answering a call for assistance in trimming the rail).

DECK HAND

Pape v. Henderson, 80 F. Supp. 338, 1948 A.M.C. 1267 (S.D. Ala. 1948), aff'd, 170 F.2d 622, 1948 A.M.C. 2019 (5th
Cir. 1948) (A deck hand who worked part time ashore for yacht owner, but who was killed while working on the yacht
in preparation for a fishing trip).

Early v. American Dredging Co., 101 F. Supp. 393, 1952 A.M.C. 101 (E.D. Pa. 1951) (A deck hand on a bucket type
dredge without motive power whose duties included assisting in moving the dredge on its spuds and in general
maintenance was held to be a member of the crew although he had signed no articles, was paid on an hourly basis and
slept ashore).

EXTRA MAN

Long Island R.R. v. Lowe, 145 F.2d 516, 1945 A.M.C. 143 (2d Cir. 1944) (An "extra man" who had been employed as
a floatman and bridgeman until within one week of the time of his death when he was employed as first mate on a tug
engaged in navigational duties).

FIREMAN

Dunham Towing & Wrecking Co. v. Bassett, 36 F. Supp. 527, 1940 A.M.C. 1438 (N.D. Ill. 1940) (A fireman on a tug
who took care of the steam which furnished power for the navigation of the boat, who carried first class seaman's papers
but who did not sign articles or eat or sleep on the boat).

OILER

Uzdavines v. Weeks Marine, Inc., 418 F.3d 138 (2d Cir. 2005) (By maintaining the ship's engines, an oiler established a
substantial connection to, and contributed to the function of, a vessel.).

WATCHMAN

Pere Marquette Ry. v. Bassett, 42 F. Supp. 781, 1941 A.M.C. 1852 (W.D. Mich. 1941) (A watchman on a car ferry on
Lake Michigan whose primary duty was to keep the free cars attached to the rails upon the vessel and to keep them from
rolling, who was required to take soundings in the holds at regular intervals and participate in fire patrol and life boat
drills).

WINCH-DRIVER

Coos Bay Lumber Co. v. Pillsbury, 37 F. Supp. 914, 1941 A.M.C. 571 (N.D. Cal. 1941) (An employee on a vessel
carrying lumber from Oregon to California who was designated as a winchdriver, but who held an AB certificate, which
was a prerequisite to his employment, was listed as an able seaman in the ship's monthly report to the Shipping
Commissioner, was carried on the ship's payroll as a member of the crew, and while at sea, performed general duties on
board that could not be done in port).
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Table 2
Those Held Not To Be Members of Crew,
Thereby Entitling LHWCA Coverage

BOILERMAKER

McCaskie v. Aalboarg Ciserv Norfolk, Inc., 34 BRBS 9 (2000) (Boilermaker spent up to ninety percent of his
employment aboard ships in dock and power plants. At time of injury, he was repairing a boiler aboard a ship sailing
from Boston to England. Even though he was aboard the vessel for two months, he was not a member of the crew
because his only job was to repair the boiler and he was a land-based worker who worked for a land-based employer.).

CAPTAIN

Wm. Spencer & Son Corp. v. Lowe, 152 F.2d 847, 1946 A.M.C. 46 (2d Cir. 1945), cert. denied, 328 U.S. 837, 66 S. Ct.
1012, 90 L. Ed. 1613 (1946) (The captain of a lighter in New York harbor, who was employed at a daily wage with
hourly overtime, had no seaman's papers, was not furnished meals or quarters, and who lived on shore).

CLERK

Smrekar v. Bay and River Navigation Co., 69 Cal. App. 2d 654, 160 P.2d 85, 1946 A.M.C.111 (1945), cert, denied, 326
U.S. 782, 66 S. Ct. 338, 90 L. Ed. 473 (1946) (A clerk employed on a ship to transport sugar from the refinery to
various points on San Francisco Bay, whose duty was to help the mate in handling cargo by substituting undamaged
sacks of sugar for damaged sacks and fill out reports incidental to that work).

DECKHAND

Lacy v. Southern California Ship Services, 38 BRBS 12 (2004) (A deck hand whose duties were loading the boats,
handling the lines, unloading the supplies to ships, helping passengers to and from the ships and removing garbage from
the ships. Claimant did not have a substantial connection to the vessel because his land-based loading and unloading
duties made up the bulk of his employment.).

Beddoo v. Smoot Sand & Gravel Corp., 128 F.2d 608 (D.C. Cir. 1942) (A deck hand on a dredge whose duties were to
cool up the dredge from a scow).

Merritt-Chapman & Scott Corp. v. Willard, 189 F.2d 791, 1951 A.M.C. 1749 (2d Cir. 1951) (A deck hand on a derrick
barge whose principal duty was to assist in the loading and discharging of heavy cargo from vessels and barges with all
other duties incidental to his employment).

DOCKBUILDER

O'Hara v. Weeks Marine, Inc., 294 F.3d 55, 2002 A.M.C. 1356 (2d. Cir. 2002) (Dockbuilder, hired to repair a pier,
worked aboard a crane barge and a construction barge, both of which were moored to bulkheads of the pier. Claimant's
tasks were exclusively related to the repair of the pier. He never operated a barge or assisted in its navigation, and his
employment-related connection was to a land-based employer and not to the barges or any other vessel.).

MEAT CUTTER

Rowen v. Brown, 61 F. Supp. 858, 1945 A.M.C.943 (1st Cir. 1947) (A meat cutter who was "taken along" on board a
vessel used in salvage operations, who signed no articles, had no seaman rating, and performed no navigational duties,
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although he did sleep and eat on board).

OPERATIONS MANAGER

Wilson v. Crowley Maritime, 30 BRBS 199 (1996) (Operations manager slipped while descending a ladder from a dock
to a barge. Claimant spent seventy-five percent of his time on barges, but they were always tied to a dock for loading.
Supervising the loading of barges is traditionally associated with longshoremen. It was noted that he lived on shore, had
a shore based office, and never went to sea with the barges.).

PAINTER

Papai v. Harbor Tug & Barge, Co., 520 U.S. 548, 117 S. Ct. 1535, 137 L. Ed. 2d 800 (1997) (A painter employed on a
tug was not a member of a crew. The fact that each of the vessels claimant worked aboard hired him through the same
union hall was "not sufficient to establish seaman status under the group of vessels concept.").

De Martino v. Bethlehem Steel Co., 164 F.2d 177, 1948 A.M.C. 943 (1st Cir. 1947) (A painter employed on a floating
dock was a harbor worker under the LHWCA).

TRAVELING LONGSHOREMAN

Puget Sound Freight Lines v. Marshall, 125 F.2d 876, 1942 A.M.C. 452 (9th Cir. 1942) (A longshoreman traveling with
a vessel whose duties of stowing and discharging cargo ''were the same as any regularly employed longshoreman with
the exception that he traveled from port to port with the vessel.").

WATCHMAN

Hillcone S.S. Co. v. Steffen, 136 F.2d 965, 1943 A.M.C. 1022 (9th Cir. 1943) (A watchman while on a vessel which
was "indefinitely" laid up tied to a dock without any crew on board).

WELDER

Smith v. Alter Barge Line, Inc., 30 BRBS 87 (1996) (A welder who also worked as a mate/deckhand was not excluded
under the LHWCA. The majority of claimant's total working time was spent as a land-based welder in a barge repair
facility.).

Table 3
Held To Be A Vessel in Navigation

DREDGE

Stewart v. Dutra Constr. Co., 543 U.S. 481, 125 S. Ct. 1118, 160 L. Ed. 2d 932 (2005) (Dredge was used to transport
equipment and workers over water.).

Uzdavines v. Weeks Marine, Inc., 418 F.3d 138 (2d Cir. 2005) (Bucket dredge "was actively used to deepen navigation
channels ... and could not have performed this task without the ability to transport equipment and workers across
navigable waters.").

Foster, III v. Davison Sand & Gravel, 31 BRBS 149 (1996) (Dredge was a vessel in navigation. The fact that dredge
was anchored at time of injury is irrelevant.).
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FLOATING DORMITORY

Holmes v. Atlantic Sounding Co., Inc., 437 F.3d 441 (5th Cir. 2006) (A floating dormitory which was moved from
place to place to house and feed employees during dredging projects was practically capable of being used for
transportation on navigable waters. It was irrelevant that the vessel was moored at the time of claimant's injury.).

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPersonal InjuriesMaritime Workers' ClaimsGeneral OverviewAdmiralty LawPersonal InjuriesMaritime
Workers' ClaimsLongshore & Harbor Workers' Compensation Act

Page 135
1A-II Benedict on Admiralty § 26a



32 of 97 DOCUMENTS

Benedict on Admiralty

Copyright 2011, Matthew Bender & Company, Inc., a member of the LexisNexis Group.

Volume 1A: Longshore and Harbor Worker Compensation Act Chapters I-V, Apps. A-E
Chapter II GENERAL CONDITIONS FOR COVERAGE AND LIABILITY AND EMPLOYMENTS COVERED

1A-II Benedict on Admiralty § 27

§ 27. Any Person Engaged by a Master To Load or Unload or Repair Any Small Vessel Under Eighteen Tons
Net.

This exclusion, as the wording specifically signifies, applies only to such persons as are engaged by the master of the
vessel. n1 This provision is not general as is sometimes supposed. n2 The purpose of this section is to prevent the
master of a small vessel under eighteen tons net from creating a liability against the owner and does not exclude the
application of the Longshore and Harbor Workers' Compensation Act in the event that the owner himself makes the
contract of employment, n3 or for that matter where the contract of employment is made by a stevedore company. n4

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPersonal InjuriesMaritime Workers' ClaimsLongshore & Harbor Workers' Compensation Act

FOOTNOTES:
(n1)Footnote 1. LHWCA § 2(3)(H), 33 U.S.C. § 902(3)(H). See Mississippi Coast Marine, Inc. v. Bosarge, 637 F.2d
994 (5th Cir. 1981) (The eighteen tons net limitation was intended to only apply to employees who are "engaged by the
master" and not those employed by someone other than the master.).

(n2)Footnote 2. Eldredge v. Weilder, 274 A.D. 138, 81 N.Y.S.2d 58 (N.Y. App. Div. 1948) .

(n3)Footnote 3. Continental Casualty Co. v. Lawson, 64 F.2d 802 (5th Cir. 1933) .

(n4)Footnote 4. Gaddies v. Trenton Marine Terminal, Inc., 86 N.J. Super. 125, 206 A.2d 180 (N.J. App. Div.
1965) .

Page 136



33 of 97 DOCUMENTS

Benedict on Admiralty

Copyright 2011, Matthew Bender & Company, Inc., a member of the LexisNexis Group.

Volume 1A: Longshore and Harbor Worker Compensation Act Chapters I-V, Apps. A-E
Chapter II GENERAL CONDITIONS FOR COVERAGE AND LIABILITY AND EMPLOYMENTS COVERED

1A-II Benedict on Admiralty § 28

Reserved.

§ 28Reserved.
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§ 29. Supplemental and Alternative Forms of Compensation.

The last line of 33 U.S.C. § 902(3) conditions the first six of the eight exclusionary classifications of workers on
whether they are subject to coverage under a State workers' compensation law. If one of the specified excluded workers
would not be eligible for state compensation, he would be entitled to LHWCA coverage. Therefore, a worker or
dependent must first receive a final decision on the merits of a claim for compensation through the appropriate state
program, prior to the filing of a compensation claim under the LHWCA. n1 The legislatively enacted provision is
consistent with the historical development and analysis courts have formulated as a result of the 1972 Amendments to
the Act with respect to supplemental and alternative types of workers' compensation.

The Supreme Court in Sun Ship, Inc. v. Pennsylvania, n2 has held that, "the 1972 extension of federal jurisdiction
supplements, rather than supplants, state compensation law." Therefore, the Court allowed five employees of a
shipbuilding and repair enterprise located on a navigable river to recover benefits under the State of Pennsylvania's
Workmen's Compensation scheme for land-based injuries suffered in the course of employment, even though those
injuries also fell within the coverage of the 1972 Longshoremen's Act.

After reviewing the language of the 1972 Amendments as well as the legislative history, n3 the Court could find no
"sign" that Congress wanted to change the accepted notion of concurrent federal and state jurisdiction in the area of
compensation in which federal law, n4 "may constitutionally operate under the Jensen doctrine." n5 Furthermore, the
Court rejected the employer's contention that federal jurisdictional exclusivity is "in fact" or "in law" implied in the Act.
Congress amended the Act in order to eliminate the disparity in benefits awarded maritime workers based solely upon
the fortuitous circumstance of whether they were injured on land or over water. The Court noted that the very disparities
that Congress was seeking to correct, "lay primarily in the paucity of relief under state compensation law." The Court
stated, that, "if state remedial schemes are more generous than federal law, concurrent jurisdiction could result in more
favorable awards for workers' injuries than under an exclusively federal compensation system. But [it could] find no
evidence that Congress was concerned about a disparity between adequate federal benefits and superior state benefits."
[emphasis added]. Instead it held that the thrust of the amendments was to "upgrade the benefits" toward a "federal
minimum," which supplemental jurisdiction would in no way undermine. n6

Expanding upon the supplemental nature of federal compensation laws, the Supreme Court in Thomas v. Washington
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Gas Light Co, n7 allowed a District of Columbia resident hired by an employer primarily located in D.C. to recover
benefits for a work-related injury sustained in Virginia under the Virginia Workmen's Compensation Act, as well as a
supplemental award under the D.C. Compensation Act. n8

The Court began its discussion by reviewing two decisions from the 1940's which were directly on point. In Magnolia
Petroleum Co. v. Hunt, n9 the Court held that a Louisiana employee, injured during his employment in Texas, who had
reviewed recovery from the Texas Industrial Accident Board, was precluded by the full faith and credit clause from
then seeking supplementary compensation under the Louisiana Compensation Act. A few years later, the Court
retreated from its position in Magnolia. In Industrial Commission of Wisconsin v. McCartin, n10 the Court held that,
"[o]nly some unmistakable language by a state legislature or judiciary would warrant our accepting ... a construction"
that a state's workmen's compensation statute, "is designed to preclude any recovery by proceedings brought in another
state." This analysis led the Court in Thomas to conclude that where Magnolia has been rarely followed, the "principle
values underlying the doctrine of stare decisis n11 would not be served by attempting to revive Magnolia or by
attempting to preserve the uneasy coexistence of Magnolia and McCartin." Consequently, on embarking upon its "fresh
examination" of the full faith and credit issue presented in the case, the Court overruled Magnolia Petroleum Co. v.
Hunt and held that, "a state has no legitimate interest within the context of our federal system in preventing another state
from granting a supplemental compensation award when that state would have had the power to apply its workmen's
compensation law in the first instance. The Full Faith and Credit Clause should not be construed to preclude successive
Workmen's Compensation awards." n12

The 1984 Amendments to the Longshore and Harbor Workers' Compensation Act has in its definition of "employee"
n13 excluded certain classes of workers who would be eligible to base a claim under a state's workers' compensation
law. In fact, the ability to exclude a worker from LHWCA coverage is dependent upon the existence of such a state's
ability to provide coverage for six of the eight groupings of workers enumerated in this definition. n14

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPersonal InjuriesMaritime Workers' ClaimsLongshore & Harbor Workers' Compensation
ActConstitutional LawThe JudiciaryJurisdictionConcurrent JurisdictionWorkers' Compensation & SSDIMaritime
Workers' ClaimsCompensabilityLongshore & Harbor Workers' Compensation ActCoverage & DefinitionsStatus
RequirementWorkers' Compensation & SSDIMaritime Workers' ClaimsCompensabilityLongshore & Harbor Workers'
Compensation ActExclusivity

FOOTNOTES:
(n1)Footnote 1. 20 C.F.R. § 701.401 (1990).

(n2)Footnote 2. 447 U.S. 715, 100 S. Ct. 2432, 65 L. Ed. 2d 458, 1980 A.M.C. 1930, reh'g denied, 448 U.S. 916
(1980).

See also Director, OWCP v. Perini North River Associates, 459 U.S. 297, 103 S. Ct. 634, 74 L. Ed. 2d 465, 15
BRBS 62 (CRT) (1983) (" Sun Ship held that with respect to land-based injuries,"the extension of federal jurisdiction
supplements, rather than supplants, state compensation law.' ... If we were to hold that the addition of the status
requirement was meant to exclude from coverage some employees injured on the actual navigable waters in the course
of their employment, a most peculiar result would follow. Concurrent jurisdiction will exist with respect to the class of
employees to whom Congress extended protection in 1972, while employees"traditionally covered' before 1972 would
be faced with a hazardous pre-Davis choice of two exclusive jurisdictions from which to seek compensation. Such an
anomalous result could not have been intended by Congress. We also note that a return to exclusive spheres of
jurisdiction for workers injured upon the actual navigable waters would be inconsistent with express congressional
desire to extend LHWCA jurisdiction landward in light of the inadequacy of most state compensation systems."). For a
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related discussion, see § 16d, supra.

(n3)Footnote 3. S. Rep No. 1125, 92nd Cong., 2d Sess., 13 (1972), H.R. Rep. No. 1441, 92nd Cong., 2d Sess. 10
(1972).

(n4)Footnote 4. See Davis v. Department of Labor, 317 U.S. 249, 63 S. Ct. 225, 87 L. Ed. 246 (1942), reh'g
denied, 317 U.S. 713, 63 S. Ct. 438, 87 L. Ed. 567 (1943), and Calbeck v. Travelers Insurance Co., 370 U.S. 114, 82
S. Ct. 1196, 8 L. Ed. 2d 368, 1962 A.M.C. 1413 (1962) .

(n5)Footnote 5. Southern Pacific Co. v. Jensen, 244 U.S. 205, 37 S. Ct. 524, 61 L. Ed. 1086 (1917) .

(n6)Footnote 6. "Rather, it seems that the quid pro quo to the employers for the landward extension of the
LHWCA by the 1972 Amendments was simply abolition of the longshoremen's unseaworthiness remedy. [citation
omitted] Indeed it is noteworthy that in [Congress] discussion of advantages to employers under the 1972 amendments,
the Bill Reports dwell upon the rejection of the unseaworthiness action, and do not mention preemption of state
remedies. [citations omitted]"

(n7)Footnote 7. 448 U.S. 261, 100 S. Ct. 2647, 65 L. Ed. 2d 757 (1980) .

(n8)Footnote 8. The former District of Columbia Workmen's Compensation Act, repealed by 27 D.C. Reg. 2503,
2541, § 46, effective July 24, 1982, adopts the terms of the LHWCA.

(n9)Footnote 9. 320 U.S. 430, 64 S. Ct. 208, 88 L. Ed. 149 .

(n10)Footnote 10. 330 U.S. 622, 67 S. Ct. 886, 91 L. Ed. 1140 (1947) .

(n11)Footnote 11. Stare decisis normally imposes a heavy burden on the litigant who asks the court to change an
earlier precedent.

(n12)Footnote 12. The Court stated that three different state interests were affected: (1) Virginia's interest in
placing a limit on the potential liability of companies transacting business within its borders; (2) Virginia and D.C.'s
interest in the welfare of the injured employee; (3) Virginia's interest in having the integrity of its determinations of
contested issues respected by other sovereign states.

The Court quickly disposed of the first interest, holding that where the injured employee could have originally sought
a compensation award in either Virginia or the District of Columbia, for all practical purposes the employer would have
had to measure its potential liability by the more generous of the two schemes. Secondly, where both states had the
same interest in providing adequate compensation to the injured worker, this interest would be fully served by the
allowance of successive awards. Finally, on the ultimate issue in the case the Court held that, "[a] supplemental award
gives full effect to the facts determined by the first award and also allows full credit for payment pursuant to the earlier
award. There is neither inconsistency nor double recovery."

See also Exhibit Aids, Inc. v. Director, OWCP, 20 BRBS 1 (CRT) (4th Cir. 1987) (The Fourth Circuit found that
where employer carried on 40-50% of its business in the District and claimant intermittently entered the District on such
business, a substantial connection between employee, employer, and the District did not exist so as to confer jurisdiction
under the D.C. extension of the Act to the claim. Accordingly, the court held that the Board erred in deciding that the
ALJ was wrong on the jurisdictional question as a matter of law, and reversed the Board's decision, noting that the case
was distinguishable from National Van Lines.); Gustafson v. International Progress Enters., 20 BRBS 31 (CRT) (D.C.
Cir. 1987) (The D.C. Circuit found that where a foreign enterprise established a District facility to recruit metropolitan
district area workers and continuously develop U.S. supply sources for projects abroad, no overextension of D.C. law
into domains exclusively reserved to other states or nations was involved in holding such an enterprise within the scope
of D.C. compensation law. Therefore, as there were no transgressions of constitutional "full faith and credit" and due

Page 140
1A-II Benedict on Admiralty § 29



process limitations, the court found that where decedent, who lived in Arlington, Virginia, was hired by employer's
District facility and worked there prior to working for employer in Saudi Arabia where his death occurred, there were
substantial contacts between employer, employee, and the District to enable claimant to have jurisdiction under the Act
as extended by the D.C. Workmen's Compensation Act. Accordingly, the Board's decision affirming the ALJ's denial of
jurisdiction was reversed, and the case remanded to the ALJ for consideration of the remaining issues.).

(n13)Footnote 13. Longshore and Harbor Workers' Compensation Act § 2(3), 33 U.S.C. § 901(3).

(n14)Footnote 14. 20 C.F.R. § 701.401 (1990).

Page 141
1A-II Benedict on Admiralty § 29



35 of 97 DOCUMENTS

Benedict on Admiralty

Copyright 2011, Matthew Bender & Company, Inc., a member of the LexisNexis Group.

Volume 1A: Longshore and Harbor Worker Compensation Act Chapters I-V, Apps. A-E
Chapter II GENERAL CONDITIONS FOR COVERAGE AND LIABILITY AND EMPLOYMENTS COVERED

1A-II Benedict on Admiralty § 29a

§ 29a. Table of States' and Territories' Workmen's Compensation Acts.

Below are listed alphabetically by state all of the states' Workmen's Compensation Acts. As a matter of convenience to
the practioner, the citations to these acts will be the annotated version of the states' statutory compilation whenever
possible.

Alabama Ala. Code § 25-5-1 et seq. (1990).

Alaska Alaska Stat. § 23.30.005 et seq. (1990).

Arizona Ariz. Rev. Stat. Ann. § 23-901 et seq. (1983 & Supp.).

Arkansas Ark. Code § 11-9-101 et seq. (1987 & Supp.).

California Cal. Lab. Code § 3201 et seq. (West 1971 & Supp.). (Deering 1976 &
Supp.).

Colorado Colo. Rev. Stat. § 8-40-101 et seq. (1986 & Supp.).

Connecticut Conn. Gen. Stat. Ann. § 31-275 et seq. (West 1987 & Supp.).

Delaware Del. Code Ann. tit. 19, § 2301 et seq. (1979 & Supp.).

Florida Fla. Stat. Ann. § 440.01 et seq. (West 1981 & Supp.).

Georgia Ga. Code Ann. § 34-9-1 et seq. (1982 & Supp.).

Hawaii Hawaii Rev. Stat. § 386-1 et seq. (1976 & Supp.).

Idaho Idaho Code § 72-101 et seq. (1973 & Supp.).

Illinois Ill. Ann. Stat. ch. 48, § 138 et seq. (Smith-Hurd 1969 & Supp.).

Indiana Ind. Code Ann. § 22-3-1-1 et seq. (Burns 1974 & Supp.) (West 1981 &
Supp.).

Iowa Iowa Code Ann. § 85.1 et seq. (West 1984 & Supp.).

Kansas Kan. Stat. Ann. § 44-501 et seq. (1981).

Kentucky Ky. Rev. Stat. § 342 et seq. (1983 & Supp.).

Louisiana La. Rev. Stat. Ann. 23 § 1021 et seq. (1983 & Supp.).
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Maine Me. Rev. Stat. Ann. tit. 39, § 1 et seq. (1978 & Supp.).

Maryland Md. Ann. Code art. 101, § 1 et seq. (1979 & Supp.).

Massachusetts Mass. Gen. Laws Ann. ch. 152, § 1 et seq. (West 1958 & Supp.).

Michigan Mich. Comp. Laws Ann. § 418.101 et seq. (West 1985 & Supp.).

Minnesota Minn. Stat. Ann. § 176.001 et seq. (West 1966 & Supp.).

Mississippi Miss. Code Ann. § 71-3-1 et seq. (1972 & Supp.).

Missouri Mo. Ann. Stat. § 287.010 et seq. (Vernon 1965 & Supp.).

Montana Mont. Code Ann. § 39-71-101 et seq. (1989).

Nebraska Neb. Rev. Stat. § 48-101 et seq. (1988).

Nevada Nev. Rev. Stat. § 616.010 et seq. (1983).

New Hampshire N.H. Rev. Stat. Ann. § 281:1 et seq. (1977 & Supp.).

New Jersey N.J. Stat. Ann. § 34:15-1 et seq. (West 1988 & Supp.).

New Mexico N.M. Stat. Ann. § 52-1-1 et seq. (1978).

New York N.Y. Work. Comp. Law § 1 et seq. (McKinney 1965 & Supp.).

North Carolina N.C. Gen. Stat. § 97-1 et seq. (1987 & Supp.).

North Dakota N.D. Cent. Code § 65-01 et seq. (1960 & Supp.).

Ohio Ohio Rev. Code Ann. § 4123.01 et seq. (Page 1980 & Supp.).

Oklahoma Okla. Stat. Ann. tit. 85, § 1 et seq. (West 1970 & Supp.).

Oregon Or. Rev. Stat. § 656.001 et seq. (1989).

Pennsylvania Pa. Stat. Ann. tit. 77, § 1 et seq. (Purdon 1952 & Supp.). n1

Rhode Island R.I. Gen. Laws § 28-29-1 et seq. (1986 & Supp.).

South Carolina S.C. Code Ann. § 42-1-2910 et seq. (Law Co-op 1976 & Supp.).

South Dakota S.D. Codified Laws Ann. § 62-1 et seq. (1978 & Supp.).

Tennessee Tenn. Code Ann. § 50-6-101 et seq. (1983 & Supp.).

Texas Tex. Civ. Stat. Ann. Art. 8306 et seq. (Vernon 1967 & Supp.). n2

Utah Utah Code Ann. § 35-1-1 et seq. (1988 & Supp.).

Vermont Vt. Stat. Ann. tit. 21, § 601 et seq. (1987 & Supp.).

Virginia Va. Code § 65.11 et seq. (1987 & Supp.).

Washington Wash. Rev. Code Ann. § 51.04.010 et seq. (1990 & Supp.).

West Virginia W. Va. Code § 23-1-1 et seq. (1985 & Supp.).

Wisconsin Wis. Stat. Ann. § 102.01 et seq. (West 1988 & Supp.).

Wyoming Wyo. Stat. § 27-14-101 et seq. (1983).

Below are the various territory and possession's Workmen' s Compensation Acts.

American Samoa Am. Samoa Code Ann. § 401 et seq. (1973 & Supp.).

Canal Zone C.Z. Code tit. 2, § 144 (1962).

District of Columbia D.C. Code Ann. § 36-301 et seq. (1981 & Supp.). n3

Guam Guam Gov't Code § 37000 et seq. (1970 & Supp.).
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Puerto Rico P.R. Laws Ann. tit. 11, § 1 et seq. (1978 & Supp.).

Virgin Islands V.I. Code Ann. tit. 24, § 251 et seq. (1984 & Supp.).

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPersonal InjuriesMaritime Workers' ClaimsLongshore & Harbor Workers' Compensation ActWorkers'
Compensation & SSDIMaritime Workers' ClaimsCompensabilityLongshore & Harbor Workers' Compensation
ActExclusivity

FOOTNOTES:
(n1)Footnote 1. Pennsylvania is currently in the process of codifying its statutes with new number designations.
Purdon's Pennsylvania Statutes Annotated will change its numbering accordingly. See Harvard Law Review
Association, A Uniform System of Citation, 166 (13th ed. 1981).

(n2)Footnote 2. Texas is currently in the process of recodifying its statutes with subject area designations. The
Workmen's Compensation Laws may be moved from the Civil designation to the Labor designation.

(n3)Footnote 3. See Bennett v. Rockville Glass Co., 22 BRBS 394 (1989) (The Board affirmed the ALJ's finding
that claimant was covered under the D.C. Act based on the D.C. Circuit's holding in National Van Lines, where: (1)
claimant was a Maryland resident; (2) employer was a Maryland company with no offices in the District; (3) claimant
worked and received his paycheck and supervision in Maryland; (4) 6.2% of employer's business was transacted in the
District during 1980, the year of claimant's work injury; and (5) the only contact claimant has had with the District is
that he undertook work projects there totalling approximately two months in 1977 and 1978.); Butts v. Fischback &
Moore & Comstock, 22 BRBS 424 (1989) (Where claimant did not reside in the District, his job site was not in the
District, he never traveled to the District in the course of his employment, and he was not hired in the District, evidence
of substantial contacts between the relevant employment relationship and the District was lacking, National Van Lines
notwithstanding. Accordingly, the Board affirmed the ALJ's finding of no jurisdiction under the D.C. Workmen's
Compensation Act.); Lynch v. Washington Metro. Area Transit Auth., 22 BRBS 351 (1989) (The Board found that
although decedent's death occurred after the effective date of the District of Columbia Workmens' Compensation Act of
1979, employer incurred liability for death benefits under the Longshore Act in February 1975 when decedent became
permanently totally disabled by his work-related condition. Therefore, liability remained in effect under the general
savings statute despite the repeal of the 1928 Act. Furthermore, the D.C. Circuit in Kenner rejected the analysis of the
Employment Standards Administration only to the extent that it concluded the Longshore Act of 1984 applied to the
1928 D.C. Workers' Compensation Act, and under § 9 of the 1972 Act, it was irrelevant that decedent's death was
unrelated to his industrial disability, as decedent was permanently totally disabled at the time of his death. Accordingly,
the ALJ's finding that he had jurisdiction over the claim was affirmed.); Higgins v. Hampshire Gardens Apartments, 19
BRBS 192 (1986) (The Board denied the Director's motion for reconsideration and reconsideration en banc as untimely,
since it was filed 30 days after the Board's decision was issued. Although under § 21(b)(5) of the Act as amended in
1984 30 days suffices as timely, this case arises under the District of Columbia Workmen's Compensation Act of 1928,
to which the D.C. Circuit has recently held the 1984 Amendments inapplicable.).
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§ 30. Officers or Employees of the United States or Any Agency Thereof, or of Any State or Foreign
Government, or Any Subdivision Thereof.

Although not listed among the eight exclusions found within 33 U.S.C. § 902(3) of the Longshore and Harbor Workers'
Compensation Act's definition of the term "employee," 33 U.S.C. § 903(b) specifically denies LHWCA coverage and
compensation for death or disability of an officer or employee of the United States, or any agency thereof or of any
State or foreign government, or any subdivision thereof. The explanation for this exclusion is that these workers are
eligible for another appropriate and sufficient form of workmen's compensation. Just as non-harbor workers or
non-longshoremen would be aptly covered by states' workers' compensation (with this means of coverage being more
appropriate than the greater protection under LHWCA, since they do not face traditional maritime hazards), n1 and
masters and crew members of any vessel are adequately covered by the Jones Act, n2 so too are United States officers
sufficiently covered by the Military Claims Act n3 and federal employees protected by the provisions of the Federal
Employee's Compensation Act. n4

The status of these workers as falling within this exclusion are usually fairly easy to identify. However, there may be
some exceptions based on the type of work and location of work that the employee performs. One should not take for
granted, for example, that simply because the United States Government pays an employee's wages, that the employee
is automatically excluded from claiming under the LHWCA. In some cases, the LHWCA is, in fact, explicitly extended
to certain other employments. The following section is, therefore, provided to list some of the instances in which the
Longshore and Harbor Workers' Compensation Act has been extended.

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPersonal InjuriesMaritime Workers' ClaimsLongshore & Harbor Workers' Compensation ActWorkers'
Compensation & SSDICoverageEmployment RelationshipsGovernmental EmployeesWorkers' Compensation &
SSDIMaritime Workers' ClaimsCompensabilityLongshore & Harbor Workers' Compensation ActCoverage &
DefinitionsStatus Requirement

FOOTNOTES:
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(n1)Footnote 1. See § 29 and § 29(a) in this volume for a discussion of this point, as well as for a list of all the State's
Workmen's Compensation Act citations.

(n2)Footnote 2. 46 U.S.C. § 688. See § 20 of this volume for a discussion on this point. See also Ann v. Eastern
Constr. Co., 17 BRBS 163 (1985) (The Board affirmed an ALJ's decision denying a claim for increased benefits and
concluded that claimant failed to demonstrate reversible error in the determinations of the ALJ since there was
substantial evidence in the record to support the ALJ's determination that the waiver of the Defense Base Act coverage
in this case limited claimant's recovery to the workmen's compensation provided by the law of her home country, rather
than affording claimant the option of electing the more favorable benefits of the place of injury.).

(n3)Footnote 3. 10 U.S.C. § 2731 et seq.

(n4)Footnote 4. 5 U.S.C. § 8101 et seq.
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§ 31. Extension of the Act to Other Employments.

The provisions of the Act have been extended to apply to:

(1) employees at military, air, and naval bases outside the United States; n1

(2) employees of contractors with the United States outside the United States carrying out public
work contracts or certain "AID" contracts; n2

(3) employees outside the United States in the service of an American employer providing welfare
services for the benefit of the armed services; n3

(4) employees working on the Outer Continental Shelf of the United States in the exploration and the
development of the natural resources. n4

It is important to note that the rules and regulations applicable to the Longshore and Harbor Workers' Compensation Act
also govern the claims filed pursuant to the Outer Continental Shelf Lands Act, as well as the Black Lung Benefits
Program n5 with respect to claims procedures. n6

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPersonal InjuriesMaritime Workers' ClaimsLongshore & Harbor Workers' Compensation ActWorkers'
Compensation & SSDIMaritime Workers' ClaimsCompensabilityLongshore & Harbor Workers' Compensation
ActCoverage & DefinitionsStatus RequirementWorkers' Compensation & SSDIMaritime Workers'
ClaimsCompensabilityLongshore & Harbor Workers' Compensation ActExclusivityWorkers' Compensation &
SSDIMaritime Workers' ClaimsCompensabilityOuter Continental Shelf Lands Act

FOOTNOTES:
(n1)Footnote 1. Defense Base Act [Public No. 208, 77th Cong., passed Aug. 16, 1941 as amended], 42 U.S.C. § 1651,
et seq.
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(n2)Footnote 2. War Hazards Compensation Act [Public No. 784, 77th Cong., passed Dec. 2, 1942 as amended],
42 U.S.C. § 1701, et seq. , particularly 42 U.S.C. § 1702.

(n3)Footnote 3. Id.

(n4)Footnote 4. Outer Continental Shelf Lands Act [Public No. 212, 83nd Cong., passed Aug. 7, 1953 as
amended], 43 U.S.C. § 1331.

(n5)Footnote 5. 30 U.S.C. § 901 et seq.

(n6)Footnote 6. 20 C.F.R. §§ 701.101(c), 702.201 et seq. (1990).
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§ 32. Liability To Secure Compensation--Employer--Contractor--Subcontractor.

As a general rule, the LHWCA imposes the liability to secure compensation for an injured worker upon the employer.
n1 Such liability is the exclusive remedy available to the employee, n2 and the employer has immunity from the injured
worker's potential tort actions. An interesting situation arises when a contractor wishes to have the immunity extended
when one of his subcontractor's employees is injured. The law regarding a contractor's LHWCA exclusive liability as
per the 1984 Amendments reads as follows:

"In the case of an employer who is a subcontractor, only if such subcontractor fails to secure the
payment of compensation shall the contractor be liable for and be required to secure the payment of
compensation. A subcontractor shall not be deemed to have failed to secure the payment of
compensation if the contractor has provided insurance for such compensation for the benefit of the
subcontractor." n3

The ramification of this rule places on the contractor potential liability for an injured employee's tort claims, in the event
that the employee secures LHWCA compensation from the subcontractor. If, and only if, the subcontractor fails in his
obligation to secure such payment, will the contractor be liable for such compensation. In that instance, the contractor
will be deemed as the injured worker's employer, and hence the contractor would only then be immune from any
additional workmen's common law negligence suits. This is the quid pro quo for the consideration the employer makes
in having a duty to provide worker's compensation coverage. n4

Prior to the now explicit language found in 33 U.S.C. § 904(a), cases had largely supported this doctrine. n5 A leading
case in the area was Probst v. Southern Stevedoring Company, Inc. n6 The court viewed the effect of §§ 904 and 905
(as they were prior to the explicit language currently found within them) as imposing upon a general contractor a type of
auxiliary and protective duty to compensate a worker. It held that the subcontractor was compelled to provide
compensation to worker, and that failure to do so should not reduce liability to the injured worker. The 1984
Amendments have, however, altered the court's view that the contractor would not be considered an employer subject to
§ 905's "immunity umbrella." The last line of 33 U.S.C. § 905(a) now reads: "For purposes of this subsection, a
contractor shall be deemed the employer of a subcontractor's employees only if the subcontractor fails to secure
payment of compensation as required by section 4." n7
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A key factor motivating the explicit language revision of Section 904(a) was the result of the Supreme Court decision of
Washington Metropolitan Area Transit Authority v. Johnson. n8 The main issue involved was how to view a general
contractor who had purchased a "wrap-up" insurance coverage on behalf of all of its subcontractors. The Court found
such a contractor a de facto employer, and thus immune from an injured worker's additional tort liability claims.
Congress has explicitly criticized and overruled this decision, n9 finding that the mere purchasing of this type of
insurance does not mean that the subcontractor failed to secure payment of compensation.

The facts of that case were simple. Although subcontractors were required to initially provide their own insurance for
their workers, Washington Metropolitan Area Transit Authority (WMATA) favored taking on the responsibility of
obtaining a "wrap-up" policy as a means of cost reduction, encouragement of affirmative action (as minority
subcontractors may not have been able to afford their own worker's compensation insurance policies), and
administrative efficiency. n10 Tort actions were brought against WMATA by injured workers who wished to
supplement their LHWCA awards. WMATA raised 33 U.S.C. § 905(a) for immunity of this tort liability. The Court
concluded that:

"Far from"fail [ing] to secure payment of compensation as required by [the LHWCA],' 33 U.S.C. §
905(a), WMATA acted above and beyond its statutory obligations. In order to prevent subcontractor
employees from going uninsured, WMATA went to the considerable effort and expense of
purchasing"wrap-up' insurance on behalf of all of its subcontractors. Rather than waiting to secure its
own compensation until subcontractors failed to secure, WMATA guaranteed that every Metro
subcontractor would satisfy and keep satisfied its primary statutory obligation to obtain worker's
compensation coverage. Due to the comprehensiveness of its"wrap-up' policy, WMATA's statutory duty
to secure back-up compensation for its subcontractor employees has not been triggered since the second
phase of Metro construction began, and WMATA has therefore had no opportunity to default on its
statutory obligations established in § 4(a). Under these circumstances, it is clear that WMATA remains
entitled to § 5(a)'s grant of tort immunity." (Footnote omitted) n11

Congress, through the last sentence in 33 U.S.C. § 904(a), has made it quite clear that a subcontractor will not be
regarded as failing to secure payment if the contractor is the one who provides insurance for such compensation. Its
intention is to provide immunity for the contractor only when the contractor is "forced" to secure compensation due to
the subcontractor's default on its employee obligation. Only in this instance will the contractor be viewed as an
employer and not subject to third-party suits against it. n12

A special effective date has been made to the particular changes discussed here so as to apply to pending cases. n13 The
intent behind the special date is to avoid dismissal of third-party suits premised on the holding of WMATA. n14

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPersonal InjuriesMaritime Workers' ClaimsLongshore & Harbor Workers' Compensation ActWorkers'
Compensation & SSDICoverageEmployment RelationshipsEmployersWorkers' Compensation &
SSDIDefensesExclusivity ProvisionsWorkers' Compensation & SSDIMaritime Workers'
ClaimsCompensabilityLongshore & Harbor Workers' Compensation ActCoverage & DefinitionsEmployersWorkers'
Compensation & SSDIRemedies Under Other LawsExclusivityEmployees & Employers

FOOTNOTES:
(n1)Footnote 1. See Longshore and Harbor Worker's Compensation Act § 4(a), 33 U.S.C. § 904(a).

(n2)Footnote 2. See Longshore and Harbor Worker's Compensation Act § 5(a), 33 U.S.C. § 905(a).
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(n3)Footnote 3. Longshore and Harbor Worker's Compensation Act § 4(a), 33 U.S.C. § 904(a). See Dailey v.
Troth, 20 BRBS 75 (1987) (The Board found that the ALJ erred in deeming employer-petitioner (employer) secondarily
liable for paying claimant's benefits pursuant to § 4(a) of the Act where he failed to apply the two-part test for "general
employer" liability as set forth in National Van Lines (11 BRBS 298). Had he done so, employer would have been
absolved of liability, since: (1) claimant's work was not "a subcontracted fraction of a larger project"; and (2) employer
did not retain any regular workers, so that claimant's duties were not "normally conducted by the general employer's
own employees." Accordingly, the ALJ's order holding employer liable for benefits was reversed.); Carle v.
Georgetown Builders, Inc., 19 BRBS 158 (1986) (The ALJ's conclusion that claimant was an employee of employer's
subcontractor was consistent with the relative nature of the work test and was supported by substantial evidence where:
(1) claimant's roof repair work was not highly specialized, and was a basic part of the subcontractor's regular business;
and (2) claimant was previously employed by the subcontractor for the same type of work, the subcontractor remained
responsible for the work, and claimant was paid by the subcontractor with funds originating from employer.
Accordingly, the Board affirmed the ALJ's decision awarding benefits.); see also Garvin v. Alumax of S.C., 787 F.2d
910, 1987 A.M.C. 402 (4th Cir.) , cert. denied, 479 U.S. 914 (1986) (The court held that it had federal question
jurisdiction to determine whether plaintiff, who had sustained a land-based injury and was unable to collect against
defendant-contractor under state law, had a right of action under LHWCA. However, on deciding upon the merits, the
court found that where LHWCA was intended to "supplement" not "supplant" state created tort liability, the defendant
was immune from liability in a claim brought under state law.).

(n4)Footnote 4. Longshoreman and Harbor Worker's Compensation Act Amendments of 1984: House Report on
Conference Report on S. 38, 98th Cong., 2d Sess. 36 (1984) (statement of Mr. Miller).

(n5)Footnote 5. Probst v. Southern Stevedoring Co., 379 F.2d 763 (5th Cir. 1967) ; Houston Ship Channel
Stevedoring Co. v. Sheppeard, 57 F.2d 259 (5th Cir. 1931) ; Globe Stevedoring Co. v. Sheppeard, 57 F.2d 256 (5th
Cir. 1931) .

(n6)Footnote 6. Probst v. Southern Stevedoring Co., 379 F.2d 763 (5th Cir. 1967) .

(n7)Footnote 7. Longshore and Harbor Worker's Compensation Act § 905(a), 33 U.S.C. § 905(a).

(n8)Footnote 8. 467 U.S. 925, 104 S. Ct. 2827, 81 L. Ed. 2d 768, reh'g denied, 468 U.S. 1226, 105 S. Ct. 26, 82
L. Ed. 2d 919 (1984).

(n9)Footnote 9. Joint Explanatory Statement of the Committee of Conference, House Conference Report 98-1027,
98th Cong. 2d Sess. 36 (1984) (statement of Mr. Miller) (which finds WMATA a harmful ruling).

(n10)Footnote 10. 467 U.S. at 929, 104 S. Ct. at 2830, 81 L. Ed. 2d at 774 .

(n11)Footnote 11. 467 U.S. at 941, 104 S. Ct. at 2836, 81 L. Ed. 2d at 781 .

(n12)Footnote 12. Longshore and Harbor Worker's Compensation Act Amendments of 1984: House Report on
Conference Report on S. 38, 98th Cong. 2d Sess. 36 (1984) (statement of Mr. Miller).

(n13)Footnote 13. 33 U.S.C. § 901 n. 2; see also Martin v. Ingalls Shipbuilding, Division of Litton Systems, Inc.,
746 F.2d 231, 233 (5th Cir. 1984) ; Louviere v. Marathon Oil Co., 755 F.2d 428, 429-30 (5th Cir. 1984) ; Frederick v.
Mobil Oil Corp., 765 F.2d 442, 446 (5th Cir. 1985) .

(n14)Footnote 14. Joint Explanatory Statement of the Committee of Conference, House Conference Report
98-1027, 98th Cong. 2d Sess. 36, reprinted in 1984 U.S. Code Cong. and Ad. News 2734, 2774 (Conference
Substitute).
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§ 33. Exclusiveness of Liability.

The employer's liability under the Act is, subject to two exceptions, exclusive and in place of all other liability of such
employer to the employee, his legal representative, husband or wife, parents, dependents, next of kin, and anyone else
otherwise entitled to recover damages from such employer at law or in admiralty on account of such injury or death. n1
The first exception is that if the employer fails to secure the payment of compensation, the injured employee or his legal
representative may choose the option of basing a compensation claim under the LHWCA, or bringing an action at law
or in admiralty for damages arising out of the employee's injury or death. n2

Furthermore, when the employer fails to secure compensation payment, the defendant is not permitted to raise as a
defense that the employee's injury or death was attributable to the negligence of a co-worker, or the injured employee
had in fact assumed the risk of his employment, or that the employee was contributorily negligent for his own resulting
injury or death. n3

The 1972 Amendments to the LHWCA have incorporated a modified version of a second exception which courts had
previously evolved. The courts carved out an exception in cases where a longshoreman or other harbor worker
employed directly by the owner of the vessel was injured due to the unseaworthiness of the vessel. The cases held that
the injured employee could sue the employer-shipowner for unseaworthiness. The Supreme Court theorized that the
longshore or harbor worker's need for protection from unseaworthiness was neither more nor less than that of a
longshoreman or harbor worker's own company. n4 The Act as now amended permits an action for negligence, n5
subject to certain exceptions, against the vessel, whether the injured is directly employed by the vessel or not, but
forbids an action under the judicially enacted doctrine of unseaworthiness by persons covered by the Act.

There are, however, two cases where the action for negligence does not lie. n6 As per the 1984 Amendments they are:

(1) if the injured party is employed by the vessel to provide stevedoring services, an action based on
negligence will not lie if this harm is caused by negligence of persons engaged in providing stevedoring
services to the vessel and;

(2) if the injured party is employed by the vessel in shipbuilding or ship repairing or breaking
services, and the injured party's employer was the vessel's owner, owner pro hac vice, agent, operator, or
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charterer no action is permitted in whole or part, directly or indirectly, against the injured party's
employer (in any capacity as listed before) or against the employer's employees.

The remedy against the vessel as a third party above provided, that is by way of an action, for negligence, is the
exclusive remedy available to an employee apart from the remedy available under this Act for compensation. n7

Barring the exceptions above referred to, compensation under the Act is the exclusive remedy and neither the injured
nor his legal representative has any right of action against the employer for any injury covered by the Act. n8 Thus the
surviving widow or children or a posthumous child of an employee do not have an independent non-derivative right of
action against the employer in the event of the accidental death of the employee. n9 Disposing of such a claim the Fifth
Circuit in a judgment delivered by Circuit Judge John R. Brown remarked: n10

"On this score, all that the plaintiffs have is Hitaffer v. Argonne Co., 1950, 183 F.2d 811, 87 U.S.
App. D.C. 57, 23 A.L.R.2d 1366, cert. denied 340 U.S. 852 71 S.Ct. 80, 95 L.Ed. 624, which did hold
that exclusive is really not exclusive. But Hitaffer while launched and afloat never really got underway.
Within five years its architects rejected it as unsuitable (hence inapplicable) to transport a death case. n11
And it was not long until it was abandoned and reversed. n12 And in its short life it never, on this point,
attracted any support. On the contrary, every state and federal case rejected it as unsound." n13

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPersonal InjuriesMaritime Workers' ClaimsLongshore & Harbor Workers' Compensation ActWorkers'
Compensation & SSDIDefensesExclusivity ProvisionsWorkers' Compensation & SSDIMaritime Workers'
ClaimsCompensabilityLongshore & Harbor Workers' Compensation ActExclusivityWorkers' Compensation &
SSDIMaritime Workers' ClaimsNegligenceWorkers' Compensation & SSDIRemedies Under Other
LawsExclusivityEmployees & Employers

FOOTNOTES:
(n1)Footnote 1. Longshore and Harbor Workers' Compensation Act § 5, 33 U.S.C. § 905. But see Southwest Marine,
Inc. v. Gizoni, 502 U.S.81, 1992 A.M.C. 305 (U.S. 1991) (The exclusive remedy provisions of the LHWCA do not
preclude a harbor worker who has received LHWCA benefits from pursuing a claim under the Jones Act.).

(n2)Footnote 2. Id.

(n3)Footnote 3. Id. See also Reichert v. Chemical Carriers, 794 F.2d 1557, 1987 A.M.C. 396 (11th Cir. 1986)
(The provision of § 905(a) of the Longshore and Harbor Workers' Compensation Act that prohibits the defense of
contributory negligence to a "defendant" that did not secure payment of compensation for an injured employee applies
only to the employer of the injured employee. A nonemployer shipowner sued for negligence by an injured worker is
not barred from asserting the defense. Where the jury's lump sum award combined past and future damages without
differentiation, it was not error for the court to fail to award prejudgment interest. Because the court could not determine
how much of the award represented past damages, and because prejudgment interest is not appropriate for future
damages, the judge could not know on what part of the damages the interest should have applied.).

(n4)Footnote 4. Reed v. S.S. Yaka, 373 U.S. 410, 83 S. Ct. 1349, 10 L. Ed. 2d 448 (1963) ; Jackson v. Lykes
Bros. S.S. Co., 386 U.S. 731, 87 S. Ct. 1419, 18 L. Ed. 2d 488 (1967) ; Miculka v. American Mail Line, Ltd., 229 F.
Supp. 665 (D. Or. 1964) , case against bare-boat charterer; Savard v. Marine Contracting, Inc., 296 F. Supp. 1171 (D.
Conn. 1969) , suit by widow and children against charterer; Blackwell v. Wheless Drilling Co., 333 F. Supp. 839 (E.D.
La. 1971) , aff'd, 461 F.2d 847 and 848 (5th Cir. 1972); Course v. Pacific Inland Nav. Co., 234 F. Supp. 676 (D. Or.
1964) , aff'd, 368 F.2d 540 (9th Cir. 1966) , cert. denied, 386 U.S. 963 (1967) .
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(n5)Footnote 5. Longshore and Harbor Workers' Compensation Act Section 5, 33 U.S.C. § 905.

(n6)Footnote 6. Id. See also Hall v. Hvide Hull No. 3, 798 F.2d 122, 1987 A.M.C. 399 (5th Cir. 1986), cert.
denied, 484 U.S. 1008 (1988) (Where the evidence clearly showed that the deceased welder/tank tester and his
employer were engaged in shipbuilding at the time of the decedent's death, in that the welding work the decedent was
performing in the tank in which he died was part of the inspection procedure required by the construction contract, the
employer was not subject to an action for negligence. Under § 905(b) of the Longshore and Harbor Workers'
Compensation Act, the negligence suit was properly dismissed on summary judgment.).

(n7)Footnote 7. Longshore and Harbor Workers' Compensation Act Section 5, 33 U.S.C. § 905.

(n8)Footnote 8. Easley v. Southern Shipbuilding Corp., 1991 A.M.C. 1201 (E.D. La. 1990) (Plaintiff, whose
maintenance and repair of cranes and other equipment provided support to shipbuilders and repairers, was barred from
suing his employer under § 905(b) of the Act.).

(n9)Footnote 9. Thibodiaux v. J. Ray McDermott & Co., 276 F.2d 42 (5th Cir. 1960) .

(n10)Footnote 10. Id.

(n11)Footnote 11. Brown v. Curtin & Johnson, Inc., 221 F.2d 106, 95 U.S. App. D.C. 234 (1955) .

(n12)Footnote 12. The Court expressly overruled Hitaffer in Smither & Co., Inc. v. Coles, 242 F.2d 220, 100 U.S.
App. D.C. 68 , cert. denied, 354 U.S. 914, 77 S. Ct. 1299, 1 L. Ed. 2d 1429 (1957) .

(n13)Footnote 13. This is recognized in Smither, where the Court, 242 F.2d 220 at pages 225, 226, lists the cases.
See Note, 36 Cornell L.Q. 148, 151-56. The casual or comparative reference to Hitaffer in some of the early third-party
indemnity impleader cases such as Crawford v. Pope & Talbot, Inc., 206 F.2d 784, 792, 1953 A.M.C. 1799 (3d Cir.
1953) ; Valerio v. American President Lines, 112 F. Supp. 202 (S.D.N.Y. 1952) ; Considine v. Black, 163 F. Supp. 109,
111, 1958 A.M.C. 1694 (D. Mass. 1958) ; Coates v. Potomac Electric Power Co., 95 F. Supp. 779 (D.D.C. 1951) ,
provide no transfusion. Especially is this so in view of the theory of indemnity on the basis of an implied contract
property to perform the stevedoring subsequently developed in Ryan Stevedoring Co. v. Pan-Atlantic Steamship Co.,
350 U.S. 124, 76 S. Ct. 232, 100 L. Ed. 133, 1956 A.M.C. 9 (1956) , and Weyerhauser S.S. Co. v. Nacirema Operating
Co., 355 U.S. 563, 78 S. Ct. 438, 2 L. Ed. 2d 491, 1958 A.M.C. 501 (1958) .
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§ 34. Borrowed Servants/Employees.

The borrowed servant (or borrowed employee) doctrine is a functional rule quite frequently used by the Fifth Circuit
and appears to have ramifications throughout the federal courts. The Supreme Court has recognized this doctrine, as not
unusually one "... may be in the general service of another, and, nevertheless, with respect to particular work, may be
transferred, with his own consent or acquiesence, to the service of a third person, so that he becomes the servant of that
person with all the legal consequences of the new relation." n1 The Court rejected the assertion that plaintiff was a
borrowed employee based on discovering which employer's work was actually being performed by determining who
had the power to control his work (the initial employer or the borrowing party). n2

More recently two cases, Ruiz v. Shell Oil Co., n3 and Graudet v. Exxon Corp. n4 have been often quoted n5 for an
enumeration of the factors a court should use in determining whether an employee should be deemed a borrowed
servant. The nine factors are:

(1) Who has control over the employee and the work he is performing, beyond mere suggestion of
details or cooperation?

(2) Whose work is being performed?

(3) Was there an agreement, understanding, or meeting of the minds between the original and the
borrowing employer?

(4) Did the employee acquiesce in the new work situation?

(5) Did the original employer terminate his relationship with the employee?

(6) Who furnished tools and place for performance?

(7) Was the new employment over a considerable length of time?

(8) Who had the right to discharge the employee?
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(9) Who had the obligation to pay the employee? n6

Ruiz held that although the "factor of control is perhaps the most universally accepted standard for establishing an
employer-employee relationship ... [this] has been the subject of much litigation." n7 Therefore it is essential to realize
that "... no one of these factors, or any combination of them, is decisive, and no fixed test is used to determine the
existence of a borrowed-servant relationship." n8

An evaluation of these factors is necessary to allow an injured employee to recover from the company that was actually
directing his work, as well as to determine which of the possible employers will carry the cost of the injury. n9
Furthermore, it is important to note that the borrowed servant doctrine used to extend LHWCA coverage little resembles
the primary intent to hold the proper employer liable for the torts of his employees under respondeat superior. n10 As
the court in Graudet noted, "instead of being a device to impute liability, the borrowed employee doctrine is a means to
escape it through the exclusive remedy provisions of the LHWCA." n11 The court thus held that when an employee
temporarily leaves the locale of his original employer for short-term work of another employer, it would be unfair to
forbid him common-law remedies while asking him to assume all the risks at the new work site. The longer he works
for this new employer, the more risks he is assumed to undertake as per the direction and control of this other employer;
and thus the new employer, and the new co-workers, should not be considered third parties.

The 1984 Amendments, while affecting the application of liability of subcontractors and contractors as it stood as a
result of Washington Metropolitan Area Transit Authority v. Johnson, n12 has not altered the prior case development of
the borrowed servant doctrine as it applies to the LHWCA. In West v. Kerr-McGee Corp., n13 Judge Higginbotham
analyzes the congressional purpose and intent which resulted in the amending of 33 U.S.C. §§ 904(a) and 905(a).

"The legislative history of the 1984 amendments unambiguously demonstrates that Congress's sole
purpose in amending § 904(a) and § 905(a) was to overrule WMATA, and not to amend the
borrowed-servant doctrine or otherwise modify LHWCA law. ... Congress characterized WMATA as an
unwanted deviation from 56 years of precedent. That precedent includes the borrowed-employee
doctrine, Ruiz v. Shell Oil Co., 413 F.2d 310 (5th Cir. 1969) , as well as the general-contractor rule
rejected by WMATA, Probst v. Southern Stevedoring Co., 379 F.2d 763 (5th Cir. 1967) . Indeed, this
court has explicitly recognized that Probst, whose rule is codified in the 1984 amendments, does not
foreclose the possibility that a general contractor may be an employer under the borrowed-servant
doctrine. Champagne v. Penrod Drilling Co., 462 F.2d 1372 (5th Cir. 1972) , cert. denied, 409 U.S.
1113, 93 S.Ct. 927, 34 L.Ed.2d 696 (1973) . The committee language shows that Congress intended to do
no more than restore the understanding that existed at the time of Ruiz, Probst, and Champagne. We
conclude that the 1984 amendments have no bearing on the borrowed-employee issue before us." n14

It appears that the borrowed servant doctrine remains a viable and conclusive application compatible with the LHWCA.
n15

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPersonal InjuriesMaritime Workers' ClaimsLongshore & Harbor Workers' Compensation ActWorkers'
Compensation & SSDICoverageEmployment RelationshipsBorrowed EmployeesWorkers' Compensation &
SSDIDefensesExclusivity ProvisionsWorkers' Compensation & SSDIMaritime Workers'
ClaimsCompensabilityLongshore & Harbor Workers' Compensation ActCoverage & DefinitionsEmployersWorkers'
Compensation & SSDIRemedies Under Other LawsExclusivityEmployees & Employers

FOOTNOTES:
(n1)Footnote 1. Standard Oil Co. v. Anderson, 212 U.S. 215, 29 S. Ct. 252, 253, 53 L. Ed. 480, 483 (1909) . Also
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quoted in Gaudet v. Exxon Corp., 562 F.2d 351, 355, 1978 A.M.C. 591, 593 (5th Cir. 1977), cert. denied, 436 U.S. 913,
98 S. Ct. 2254, 56 L. Ed. 2d 414 (1978).

(n2)Footnote 2. 212 U.S. at 221-22, 29 S. Ct. at 254, 53 L. Ed. at 483-84 .

(n3)Footnote 3. 413 F.2d 310 (5th Cir. 1969) .

(n4)Footnote 4. 562 F.2d 351, 1978 A.M.C. 591 (5th Cir. 1977) , cert. denied, 436 U.S. 913, 98 S. Ct. 2254, 56
L. Ed. 2d 414 (1978) .

(n5)Footnote 5. See, e.g., Baker v. Raymond International Inc., 656 F.2d 173, 178 (5th Cir. 1981) , cert. denied,
456 U.S. 983, 102 S. Ct. 2256, 72 L. Ed. 2d 861 (1982) ; Hall v. Diamond M Co., 732 F.2d 1246, 1249 (5th Cir. 1984) ;
Aldoz v. Patterson Truck Line, Inc., 750 F.2d 375, 376 (5th Cir. 1985) .

(n6)Footnote 6. As enumerated in Gaudet v. Exxon Corp., 562 F.2d 351, 355, 1978 A.M.C. 591, 593 (5th Cir.
1977) , cert. denied, 436 U.S. 913, 98 S. Ct. 2254, 56 L. Ed. 2d 414 (1978) .

(n7)Footnote 7. Ruiz v. Shell Oil Co., 413 F.2d 310, 312 (5th Cir. 1969) .

(n8)Footnote 8. Id.

(n9)Footnote 9. Baker v. Raymond International, Inc., 656 F.2d 173, 178 (5th Cir. 1981) , cert. denied, 456 U.S.
983, 102 S. Ct. 2256, 72 L. Ed. 2d 861 (1982) . See also Hall v. Diamond M Co., 732 F.2d 1246, 1249 (5th Cir. 1984) ;
Franklin v. Dillingham Ship Repair, 18 BRBS 198 (1986) (The Board affirmed the ALJ's decision awarding benefits.
The ALJ's conclusion that employer was the responsible employer, based on claimant's testimony that he was exposed
to asbestos while working for employer in the period prior to his awareness, was supported by substantial evidence. The
last exposure rule does not require a showing of an actual medical causal relationship between claimant's exposure and
his occupational disease.); Gustafson v. International Progress Enters., 18 BRBS 191 (1986) (The Board affirmed the
ALJ's finding that claimant failed to establish substantial contacts between the employer, the employee, and the District
of Columbia necessary for jurisdiction under the Act. Decedent worked in Saudi Arabia; employer's Washington office
did not direct his job performance, did not pay his salary and was only in communication with him regarding supplies.);
Stokes v. Jacksonville Shipyards, Inc., 18 BRBS 237 (1986) (The Board found no error in the ALJ's determination of
responsible employer since employer had stipulated that it was the last employer to expose claimant to injurious stimuli.
The ALJ's denial of § 8(f) relief was affirmed since the existence of a second injury was not established by employer.);
Pryor v. James McHugh Constr. Co., 18 BRBS 273 (1986) (The Board held that where claimant was exposed to
injurious stimuli while employed in the District of Columbia prior to July 26, 1982, he was covered under the 1928 Act,
and the ALJ did not err in concluding that he had jurisdiction over the claim under the D.C. extension of the Act. This
jurisdiction existed despite claimant's subsequent exposure to injurious stimuli while employed by another employer
outside of the District. The responsible employer under the 1928 D.C. extension is the last District employer who
exposed claimant to injurious stimuli prior to July 26, 1982 and prior to his date of awareness. For the reasons stated in
Gardner, 18 BRBS 264 , the Board held that the 1984 Amendments apply to claims covered by the 1928 D.C. extension
of the Act.).

(n10)Footnote 10. Gaudet v. Exxon Corp., 562 F.2d 351, 356, 1978 A.M.C. 591, 595 (5th Cir. 1977) , cert. denied,
436 U.S. 913, 98 S. Ct. 2254, 56 L. Ed. 2d 414 (1978) . See Standard Oil v. Anderson, 212 U.S. 215, 29 S. Ct. 252, 53
L. Ed. 480 (1909) ; Benoit v. Hunt Tool Co., 219 La. 380, 53 So. 2d 137 (1950) (authority cited by Graudet in support
of this proposition.)

(n11)Footnote 11. 562 F.2d at 356, 1978 A.M.C. at 595. See also Hardin v. Conoco, Inc., 712 F. Supp. 1240,
1990 A.M.C. 526 (W.D. La. 1989) , aff'd, 901 F.2d 1112 (5th Cir. 1990) (The District Court dismissed oil worker's
personal injury suit brought under the LHWCA, 33 U.S.C. § 901-905, made applicable to oil platform workers through
the Outer Continental Shelf Lands Act, 43 U.S.C. § 1331 et seq. , on the ground that worker was a "borrowed
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employee" of defendant platform owner and operator. The court applied the nine " Gaudet factors" and found that a
borrowed servant relationship existed where defendant had exclusive control over the worker concerning all facets of
the job over a twelve-year period (worker performed duties exclusively for defendant under its instruction and daily
supervision for entire period of nominal employment by laborer supplier; defendant supplied all food and lodging;
laborer supplier did not control work activities; time sheets reviewed by defendant; defendant had complete authority to
terminate employment). Additionally, worker cannot rely on a contractual provision between the defendant and laborer
supplier attempting to prevent borrowed servant status, or the fact that defendant did not pay LHWCA benefits to the
worker, particularly where every " Gaudet factor" militates in favor of such a finding.

(n12)Footnote 12. 467 U.S. 925, 104 S. Ct. 2827, 81 L. Ed. 2d 768 (1984), reh'g denied, 468 U.S. 1226, 105 S.
Ct. 26, 82 L. Ed. 2d 919 (1984).

(n13)Footnote 13. 765 F.2d 526 (5th Cir. 1985) .

(n14)Footnote 14. 765 F.2d at 530.

(n15)Footnote 15. For a sample of a court's charge to the jury based upon the borrowed servant doctrine, see 1B
Benedict on Admiralty § 12, Form No. 12-1.
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§ 35. Failure To Secure Payment of Compensation--Consequences--Penalties.

Where an employer fails to secure payment of compensation under the Act, the injured employee, or his legal
representative, in case death results from the injury, has, as has been pointed out, the right to elect to claim
compensation under the Act or maintain an action at law or in admiralty for damages on account of such injury or death.
n1

The election to proceed to a suit against the employer is available only in the event of the employer failing to secure
payment of compensation as provided in the Act. Where an employer has complied with the law, any action on his part
to controvert liability in any particular case cannot be construed as "failing to secure payment of compensation." n2 This
is lucidly explained in Jefferson v. SS Bonny Tide as follows: n3

" "Failure to secure payment of compensation as required' by the Act, which gives rise to the right of
election provided for in § 5, relates to the specific provision of § 2 of the Act, which requires every
employer to"secure the payment of compensation under this chapter' by doing one of two things: (1)
taking out insurance with an authorized insurance company to cover possible liability for compensation,
or (2) furnishing satisfactory proof to the Secretary of Labor of the employer's financial ability to pay
whatever compensation for which it may become liable. n4

"Clearly, the reference in § 5 to an employer's failure to"secure payment' relates to the long-range
method whereby the employer satisfies the Department of Labor that it can, that is, it has the potential, to
pay compensation payments when and if required to do so under the Compensation Act. The language of
§ 5 does not place any additional burden on the employer who has secured his ability to discharge his
burden under the Act to immediately and actually make compensation payments to individual injured
employees at the risk, if he fails to do so, of creating an election in the employee to maintain an action at
law or in admiralty. The Act clearly and specifically permits the employer to contest liability for
compensation by following certain procedures designed to insure a speedy determination by the Deputy
Commissioner of any issues raised." n5

An employer required to secure the payment of compensation under the Act who fails to secure such compensation is
guilty of a misdemeanor and is liable upon conviction thereof to be punished with a fine of not more than $1,000 or by
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imprisonment of not more than a year or by both such fine and imprisonment. n6 Where the employer is a corporation
the president, secretary and treasurer are also severally liable to such fine or imprisonment for the failure of the
corporation to secure payment of compensation. n7 Moreover the president, secretary and treasurer are severally and
personally liable, jointly with the corporation, for any compensation or other benefit which may accrue under the Act in
respect of any injury which may occur to an employee of such corporation during the time that it fails to secure the
payment of compensation as required by § 32 of the Act. n8

Provision has also been made for punishment (by the imposition of imprisonment or a fine not exceeding $1000, or
both) of an employer who knowingly transfers, sells and encumbers, assigns, or in any manner disposes of, conceals
secrets or destroys any property belonging to such employer, after one of his employees has been injured, within the
purview of the Act, and with the intention to avoid payment of compensation under the Act to the employee or his
dependents. Where the employer is a corporation the president, secretary and treasurer are severally liable to the penalty
of imprisonment and jointly liable with the corporation for any fine which may be imposed. n9

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPersonal InjuriesMaritime Workers' ClaimsLongshore & Harbor Workers' Compensation ActWorkers'
Compensation & SSDICoverageActions Against EmployersStatutory RequirementsWorkers' Compensation &
SSDIMaritime Workers' ClaimsCompensabilityLongshore & Harbor Workers' Compensation ActCoverage &
DefinitionsGeneral OverviewWorkers' Compensation & SSDIMaritime Workers' ClaimsCompensabilityLongshore &
Harbor Workers' Compensation ActCoverage & DefinitionsEmployersWorkers' Compensation & SSDIRemedies Under
Other LawsExclusivityEmployees & Employers

FOOTNOTES:
(n1)Footnote 1. See § 33 ante; Longshore and Harbor Workers' Compensation Act § 5, 33 U.S.C. § 905.

(n2)Footnote 2. Jefferson v. S.S. Bonny Tide, 281 F. Supp. 884 (E.D. La. 1968) .

(n3)Footnote 3. Id.

(n4)Footnote 4. See J. Ray McDermott & Co., 276 F.2d 42 (5th Cir. 1960) .

(n5)Footnote 5. Longshore and Harbor Workers' Compensation Act § 14(a), (d), (h) and (i); 33 U.S.C. § 914(a),
(d), (h) and (i).

(n6)Footnote 6. Longshore and Harbor Workers' Compensation Act § 38(a), 33 U.S.C. § 938(a).

(n7)Footnote 7. Id.

(n8)Footnote 8. Id.

(n9)Footnote 9. Longshore and Harbor Workers' Compensation Act § 38(b), 33 U.S.C. § 938(b) (1984).
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Reserved.

§§ 36Reserved.
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§ III.syn Synopsis to Chapter III: CONDITIONS FOR COVERAGE OF INJURIES

§ 41. Injury Defined.

§ 42. What Is an Accident.

§ 43. Arising Out of and in the Course of the Employment.

§ 44. Beginning and End of Employment.

§ 45. Accidents While Going to and From Work.

§ 46. Course of Employment Elsewhere Than on Employer's Premises.

§ 47. Periods of Rest and Refreshment.

§ 48. Arising Out of Employment.

§ 49. Locality Risks and Risks of the Street.

§ 50. Accidents Due to Natural Forces--Positional Risks.

§ 51. Workman Acting Entirely for His Own Purposes.

§ 52. Work Outside Sphere of Employment.

§ 53. Workman Acting Negligently--Added Perils.

§ 54. Action in Breach of Prohibition.

§ 55. Acts Under Orders or in Accordance With Customer in Emergency.

§ 56. Intoxication of Employee.
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§ 57. Contravention of Statutory Regulations.

§ 58. Unexpected Consequences of Accident.

§ 59. Intervening Independent Cause.

§ 60. Injuries by Willful Acts of Employee.

§§ 61-70. Reserved.
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§ 41. Injury Defined.

The term "injury" means: n1

(1) accidental injury or death arising out of and in the course of employment;

(2) such occupational disease or infection as arises naturally out of such employment;

(3) such disease n2 or infection as naturally or unavoidably results from accidental injury arising out
of and in the course of employment; and

(4) an injury caused by the willful act of a third person directed against an employee because of his
employment.

It will be observed that the term injury has been given a special definition which goes beyond the dictionary meaning of
the word. In the first place it is confined to refer to "accidental" injury arising in the circumstances stated, and then it is
extended to include accidental deaths in similar circumstances, a meaning which it would not ordinarily have but for
this special definition. n3 These two meanings of the term would not however, be sufficient to include all cases under
the coverage section for it was the intent of the Congress also to provide compensation for any occupational disease and
disease arising out of a compensable injury. The definition therefore proceeds to include these conditions within the
meaning of the word injury. In order to forestall any discussion whether an injury caused to an employee by the willful
act of a third person would be regarded as an accidental injury within the meaning earlier given, the draftsman has
specifically included such an injury where it is directed against an employee because of his employment. As the
definition comprises a number of such events, it is necessary when construing the other provisions of the Act where the
word injury is used, to select the definition applicable to the context. n4

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPersonal InjuriesMaritime Workers' ClaimsLongshore & Harbor Workers' Compensation ActWorkers'
Compensation & SSDICompensabilityInjuriesAccidental InjuriesWorkers' Compensation &
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SSDICompensabilityInjuriesOccupational DiseasesWorkers' Compensation & SSDICompensabilityInjuriesWillful
MisconductWorkers' Compensation & SSDIMaritime Workers' ClaimsCompensabilityLongshore & Harbor Workers'
Compensation ActCoverage & DefinitionsInjuries

FOOTNOTES:
(n1)Footnote 1. Longshore and Harbor Workers' Compensation Act § 2(2), 33 U.S.C. § 902(2). See also Pittman v.
Jeffboat, Inc., 18 BRBS 212 (1986) (Where claimant's injury occurred gradually over a period of time as a result of
continuing exposure to conditions of employment, there was no bar to a finding of injury under § 2(2).).

(n2)Footnote 2. Grammatically this is qualified by "occupational," but this attribute would have no application
here; this is a piece of inelegant drafting in the statute.

(n3)Footnote 3. Parker v. Continental Casualty Co., 277 Ill. App. 492 (1917). See also Mangol v. Metropolitan
Life Ins. Co., 103 F.2d 14 (7th Cir. 1939); Ziolkowski v. Continental Casualty Co., 365 Ill. 594, 7 N.E.2d 451 (1937).

(n4)Footnote 4. Nat'l Homeopathic Hospital Ass'n of District of Columbia v. Britton, 147 F.2d 561 (D.C. Cir.),
cert. denied, 325 U.S. 857, 65 S. Ct. 1185, 89 L. Ed. 1977 (1945). See also Volpe v. Northeast Marine Terminals, 671
F.2d 697, 14 BRBS 538 (2d Cir. 1981) (The Second Circuit vacated and remanded thedenial of benefits to
petitioner-holdman where the ALJ had erroneously kept the burden of proof on petitioner when there was evidence of a
work-related injury, and where the Board's affirmance of that decision was based on incomplete evidence,
notwithstanding the error, especially since aggravation of petitioner's proven preexisting conditions was not included in
the consideration of what constitutes an injury.).
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§ 42. What Is an Accident.

The word "accidental" is used in the Act in its popular and ordinary sense. n1 In that sense an accident means an
unforeseen mishap or an untoward event not expected nor designed, but perhaps no general definition can be given of
the word to cover all cases falling under the Act. It is often, but need not be, accompanied by a manifestation of force.
n2

To decide whether an occurrence is an accident, it must be regarded from the point of view of the workman who suffers
from it, and if it is unexpected and without design on his part, it may be an accident although intentionally caused by the
author of it, or caused by some act committed willfully by him. n3 Where the willful act of a third person is directed
against the employee because of his employment, the case is expressly covered by the definition of the term "injury." n4

An injury, whether external or internal, resulting from the workman's own act may still be an injury caused by accident,
even though the act from which the injury results was performed intentionally, n5 and was an ordinary incident of the
workman's employment, involving no unusual strain or exertion. n6 An accidental injury may occur notwithstanding the
injured is then engaged in his usual and ordinary work. n7 It is unnecessary that the employee should have been
engaged in work of an unusual character. n8 If a workman's physical structure gives way under stress of his usual labor
his death is accidental and arises out of his employment. n9

The fact that the occurrence would not have caused any injury but for some preexisting weakness or defect inherent in
the workman himself is immaterial, n10 as is also the fact that the occurrence would not have led to death or incapacity
in a stronger man. n11 Where a preexisting disease is accelerated, aggravated or manifests itself as a result of exertion
incidental to the work in which the worker is employed, a compensable injury results; n12 but when the employment
and the injury are not related causally, the unrelated manifestation of a preexisting condition at the time the work is
performed is not a compensable injury. n13 When death in the course of the employment results from an aggravation
caused by the employment, of a preexisting illness, it is compensable under the statute n14 and so also is death resulting
from an illness which has taken a sudden and unusual turn for the worse, not shown by substantial evidence to be
unrelated to the employment. n15

The accident need not be caused by direct objective injury to the body; a physiological injury due to mental shock is
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sufficient. n16

Even what is ordinarily regarded as a disease may be an injury, and if it results from an occurrence the time of which
can be approximately fixed, it may be an injury by accident. n17

If the proximate cause of the injury is an accident, it is an injury by accident although the accident itself was brought
about by a seizure or some other cause to be found in the condition of the workman himself; n18 whether the injury,
though acccidental, arises out of and in the course of employment is a separate issue. n19

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPersonal InjuriesMaritime Workers' ClaimsLongshore & Harbor Workers' Compensation ActWorkers'
Compensation & SSDICompensabilityInjuriesAccidental InjuriesWorkers' Compensation &
SSDICompensabilityInjuriesPreexisting ConditionsWorkers' Compensation & SSDICompensabilityInjuriesWillful
MisconductWorkers' Compensation & SSDIMaritime Workers' ClaimsCompensabilityLongshore & Harbor Workers'
Compensation ActCoverage & DefinitionsInjuries

FOOTNOTES:
(n1)Footnote 1. The leading case on the subject is Fenton v. Thorley & Co., [1903] A.C. 443. The term "fortuitous" had
been applied to the term "injury by accident" in the Workmen's Compensation Act of 1897. Lord Macnaghten
disapproved of this use and said:

"[I]f it means the same thing as accidental, the use of the word is superfluous. If it introduces the element of
haphazard, an element which is not necessarily involved in the word"accidental' its use is misleading and not warranted
by anything in the Act." See also Pacific Employers Ins. Co. v. Pillsbury, 61 F.2d 101 (9th Cir. 1932); Clover Clayton
& Co. v. Hughes, [1910] A.C. 242.

(n2)Footnote 2. Southern Stevedoring Co. v. Henderson, 175 F.2d 863, 866 (5th Cir. 1949). The source of the
force producing the injury need not be external. Pacific Employers Ins. Co. v. Pillsbury, see N.1, supra. But see Luna v.
General Dynamics Corp., 12 BRBS 512 (1980) (The Board upheld the ALJ's denial of temporary disability benefits to
claimant who could not work when his medically prescribed safety glasses broke during the course of his employment.
Since nothing "went wrong within the human frame" as a result of the incident in which claimant's glasses were broken,
he did not suffer an "injury" within the meaning of the Act.).

(n3)Footnote 3. Southern Stevedoring Co. v. Henderson, see N.2, supra, at 868. "Even the death of a murdered
man is held to be accidental as to the victim. ..." See also Travelers Ins. Co. v. McConkey, 127 U.S. 661, 8 S. Ct. 1360,
32 L. Ed. 308 (1888); Missouri State Life Ins. Co. v. Roper, 44 F.2d 897 (5th Cir. 1930); Mutual Life Ins. Co. of New
York v. Sargent, 51 F.2d 4 (5th Cir. 1931); Trim Joint District School Board of Management v. Kelly, [1914] A.C. 667
(Ir.) (where it was held by the House of Lords that the death of a schoolmaster at an industrial school as a result of a
deliberate assault by some pupils was nonetheless accidental though caused by a criminal act of a third party). See also
Nisbet v. Rayne & Burn, [1910] 2 K.B. 689 (cashier shot by robber while carrying money by train).

(n4)Footnote 4. Longshore and Harbor Workers' Compensation Act § 2(2), 33 U.S.C. § 902(2).

(n5)Footnote 5. Fenton v. Thorley & Co., Ltd., [1903] A.C. 443.

(n6)Footnote 6. Clover Clayton & Co. v. Hughes, [1910] A.C. 242; Pan Am Airways v. Willard, 99 F. Supp. 257
(S.D.N.Y. 1951).

(n7)Footnote 7. Hancock v. Einbinder, 310 F.2d 872 (D.C. Cir. 1962). See also Williams v. Chevron, U.S.A., 12
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BRBS 95 (1980) (The ALJ's finding that claimant had a ruptured disc that constituted an "accidental injury" while
carrying a tool was supported by substantial evidence and he was correct in applying the § 20 presumption where the
employer submitted no concrete evidence to rebut it.).

(n8)Footnote 8. Wheatley v. Adler, 407 F.2d 307 (D.C. Cir. 1968).

(n9)Footnote 9. Commercial Casualty Ins. Co. v. Hoage, 75 F.2d 677 (D.C. Cir), cert. denied, 295 U.S. 733, 55 S.
Ct. 645, 79 L. Ed. 1682 (1935).

(n10)Footnote 10. Hoage v. Employers' Liability Assurance Corp., 64 F.2d 715 (D.C. Cir.), cert. denied sub nom.
Employers' Liability Assurance Corp. v. Kepper, 290 U.S. 637, 54 S. Ct. 54, 78 L. Ed. 554 (1933). Where exposure to
thermic changes aggravated a preexisting condition, the court held that the fact that other workmen may have gone into
the same refrigerating rooms without injury did not affect the question. Mutual Life Ins. Co. of New York v. Dodge, 11
F.2d 486 (4th Cir. 1926); New Amsterdam Casualty Co. v. Shields, 155 F. 54 (6th Cir. 1907).

(n11)Footnote 11. Pacific Employers Ins. Co. v. Pillsbury, 61 F.2d 101 (9th Cir. 1932); Trudenich v. Marshall, 34
F. Supp. 486 (W.D. Wash. 1940).

(n12)Footnote 12. Wheatley v. Adler, 407 F.2d 307 (D.C. Cir. 1968); Independent Stevedore Co. v. O'Leary, 357
F.2d 812 (9th Cir. 1966). See also Kooley v. Marine Indus. Northwest, 22 BRBS 142 (1989) (Where claimant suffered a
second injury due to an aggravation of the same body part as the first injury, which required the Board to apply the
aggravation rule, but claimant had no actual wage-earning capacity loss from the first injury, there was no factual basis
in the record for a concurrent permanent partial disability award for the initial injury. Furthermore, the ALJ erred in
relying on claimant's 1980 average weekly wage minus the award for permanent partial disability to establish claimant's
1983 average weekly wage. Accordingly, the Board vacated the ALJ's concurrent awards for claimant's post-1983
disability, and remanded the case for the ALJ to recalculate the average weekly wage and extent of claimant's disability
resulting from his injuries.); Care v. Washington Metro. Area Transit Auth., 21 BRBS 248 (1988) (Where claimant
suffered chest pains at work and established working conditions, i.e. job-related stress, that could have caused it, he
suffered an injury under the Act and was entitled to the § 20(a) presumption. Furthermore, the Board held, as a matter of
law, that employer failed to rebut the presumption since all the medical reports agreed that the chest pains were an
aggravation of claimant's underlying heart disease. Accordingly, the ALJ's finding of no injury was reversed.); Cairns v.
Matson Terminals, Inc., 21 BRBS 252 (1988) (Although the ALJ's findings with regard to the alleged heart attack were
ambiguous, he did find that claimant suffered chest pains at work. Therefore, since claimant's ordinary working
conditions could have caused his pain, the Board held that claimant established a prima facie case of compensability,
which entitled him to the § 20(a) presumption. Furthermore, the evidence the ALJ relied upon to find no causation was
insufficient to rebut the § 20(a) presumption where: a physician opined that claimant's chest pains were related solely to
his underlying nonwork-related arteriosclerosis but equivocated on the issue of whether claimant's work activity could
have caused the pain; and the ALJ failed to consider the aggravation rule. Accordingly, as there was no other evidence
sufficient to establish rebuttal, the Board reversed the ALJ's finding of no causation, held that claimant's pain arose in
and out of the course of his employment, vacated the ALJ's denial of benefits and remanded the case for the ALJ to
determine the nature and extent of disability caused by the chest pains.); Bailey v. Bethlehem Steel Corp., 20 BRBS 14
(1987) (The Board held there was not substantial evidence in the record to support the ALJ's findings of negligence
where claimant stepped into the back of a pick-up truck, after he had been released by his treating physicians to engage
in heavy manual labor which would involve as much if not more physical activity. Accordingly, the ALJ's denial of
benefits for the second injury, which arose out of the work-related injury, was vacated.); Kelaita v. Triple A Mach.
Shop, 17 BRBS 10 (1984) (The Board affirmed an ALJ's conclusion that the later employer was the responsible
employer. Although claimant argued at length that stress on his shoulder at his earlier employer was the source of any
disability, he did not offer a sufficient basis for holding the ALJ's contrary analysis erroneous, and the ALJ's conclusion
that the claimant's shoulder was aggravated by his employment at his later employer, based on the ALJ's finding as to
similarity of work conditions, and physicians' opinions that claimant's intermittent flare-ups of shoulder pain at both
employers were cumulative trauma, was supported by substantial evidence. The ALJ's original finding that the later

Page 168
1A-III Benedict on Admiralty § 42



employer was not responsible for claimant's injury was not res judicata because it was based on an erroneous
application of law.); Morgan v. General Dynamics Corp., 10 BRBS 107 (1982) (The Board found that an ALJ erred in
holding that a claimant's hearing loss was not causally related to his employment where the evidence established that
industrial noise-induced loss had combined with nonwork related Meniere's disease to produce the present impairment,
restating the well-settled rule that an employment injury need not be the sole or primary factor in producing an injury in
order for that injury to be compensable under the Act.); Seaman v. Jacksonville Shipyards, Inc., 14 BRBS 148.9 (1981)
(Although employer had introduced substantial evidence to rebut the § 20(a) presumption, the ALJ's error in failing to
acknowledge the rebuttal was harmless where his weighing of all the record evidence resulted in a reasonable
conclusion that claimant's disability was in fact causally connected to his employment. Claimant's workrelated ankle
injury aggravated his existing flatfoot condition, thereby making claimant's entire resultant disability, which surgery
failed to resolve, compensable under the Act.); Gardner v. Bath Iron Works Corp., No. 80-1021, 13 BRBS 101 (1st Cir.
1981) (The First Circuit rejected employer's contention that because claimant had been aware of the aggravation risks
his job held, his disability was not "accidental" and therefore not compensable. The court ruled that the Longshoremen's
Act takes into account the facts that even though "occupational disease is often a foreseeable risk of certain types of
employment," a claimant must nonetheless often "work from necessity and not from choice," and therefore the statute
rejects a separate test of unforeseeability.); Fulks v. Avondale Shipyards, Inc., 637 F.2d 1008, 12 BRBS 975 (5th Cir.
1980), cert. denied, 454 U.S. 1080 (1981) (The Fifth Circuit upheld the Board's ruling that employer was liable for the
full amount of compensation to claimant, whose existing lung condition was aggravated to some degree by a brief
water-based exposure to free silica.); Corcoran v. Preferred Stone Setting, 12 BRBS 201 (1980) (An injury within the
meaning of the Act can be a "physical problem resulting from aggravation of a pre-existing condition whereby the
employer at the time of the aggravation remains liable. ... or it can be a physical problem resulting from thenatural
progression of a prior injury where the employer at the time of the prior injury remains liable.").

(n13)Footnote 13. Trudenich v. Marshall, 34 F. Supp. 486 (W.D. Wash. 1940). See also Whitmore v. AFIA
Worldwide Ins., 20 BRBS 84 (CRT) (D.C. Cir. 1987) (The D.C. Circuit held that the ALJ's finding that claimant's heart
attack was not work-related was supported by substantial evidence where the ALJ credited the testimony of a physician
who stated that it was neither caused by work-related stress nor by a work-related aggravation of a preexisting condition
but rather was the natural consequence of his atherosclerosis. Furthermore, the court found that the Board adhered to the
proper scope of review, and did not commit any errors of law in its review of the case. Accordingly, the denial of
benefits was affirmed.); Strachan Shipping Co. v. Nash, 751 F.2d 1460, 17 BRBS 29 (CRT) (5th Cir. 1985) (The Fifth
Circuit reversed the Board's holding that the employer must pay benefits for respondent's preexisting disability despite
his receipt of compensation under the LHWCA for an intervening work accident, and found that the employer's liability
extended only to the four percent permanent partial disability that arose from respondent's longshoring work injury with
the employer because the credit doctrine reduced the employer's liability by 30%, which was the amount of disability
that respondent should have recovered compensation for from a previous employer under the aggravation rule for his
earlier injuries. The court agreed with the Board that the second injury fund incurred no liability to respondent and held
that for situations in which § 8(c) provides for a compensation period less than 104 weeks in second-injury cases, the
shorter period controls over the 104 weeks which § 8(f) on its face demands; § 8(f)(1) does not address cases where §
8(c) requires compensation for fewer than 104 weeks.); Orkisz v. United States Army Tank Automotive Command, 13
BRBS 948 (1981) (Even though a claim for permanent total disability had been given the benefit of the § 20
presumption, the ALJ acted within his discretion in concluding that claimant's ailments were not causally connected to
her employment where: the medical evidence presented on behalf of claimant's back condition was generally based on
claimant's subjective complaints, was speculative, and was cursory; the psychological injuries were not compensable
since causation had not been demonstrated, and since, in any case, the judge concurred with a physician's opinion that
"the condition suffered by claimant was attributable to her inability to come to terms with the aging process and its
various sequalae."); Spicer v. The Cottman Co., 11 BRBS 706 (1979) (In denying claimant's disability claim, the ALJ
acted reasonably and within his prerogative in accepting the medical testimony which established the claimant's
weakened back and elbow were the result of the natural aging process and of a preexisting arthritic condition which was
not aggravated by claimant's workrelated accident.).
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(n14)Footnote 14. Wheatley v. Adler, see N.8, supra; Independent Stevedore Co. v. O'Leary, see N.12, supra.

(n15)Footnote 15. Robinson v. Bradshaw, 206 F.2d 435 (D.C. Cir.), cert. denied, 346 U.S. 899, 74 S. Ct. 226, 98
L. Ed. 400 (1953).

(n16)Footnote 16. Yates v. South Kinkby, Featherstone and Hensworth Collieries Ltd., [1910] 2 K.B. 538. See also
Hike v. Billeting Fund, Robins Air Force Base, 13 BRBS 1059 (1981) (The ALJ's failure to make an express ruling on
whether the § 20(a) presumption had been rebutted was harmless error since the Board went on to find that sufficient
evidence had in fact been introduced for rebuttal. However, the Board reversed the total disability award where claimant
claimed she had been repeatedly sexually assaulted by co-workers and employer proferred medical evidence opining
that these attacks were imaginary, because the judge had not stated whether or not he believed the assaults had actually
taken place. On remand, the entire causal connection issue depends upon which evidence the judge accepts since "if the
events did not actually occur but were imagined, the debilitating stress would have been generated by the claimant
herself, not the conditions of her employment.").

(n17)Footnote 17. Brintons Ltd. v. Turvey, [1905] A.C. 230. "It does not appear to me that by calling the
consequences of an accidental injury a disease one alters the nature ... of the injury." See also Eke v. Hart-Dyke, [1910]
2 K.B. 677; Lindsay v. Owens-Corning Fiberglass Sales, 13 BRBS 922 (1981) (The presently unemployed claimant's
claim for permanent disability, alleging that his painful condition is traceable to his last employer, was denied. The
Board found substantial evidence that, while claimant's pain level reached such proportions during his employment that
he was unable to function, the pain level subsided when he ceased work, thereby rebutting the § 20 presumption. The
"last employer rule" used in occupational disease cases, is inapplicable to a claimant's orthopedic impairment.).

(n18)Footnote 18. President and Directors of Georgetown College v. Stone, 59 F.2d 875 (D.C. Cir. 1932).

(n19)Footnote 19. In most cases of such cases the fact that the injury is due to contact with the premises of the
employer is held sufficient. But in Wolff v. Britton, 328 F.2d 181 (D.C. Cir. 1964), the claim was denied. The reasoning
is not clear.
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§ 43. Arising Out of and in the Course of the Employment.

Accidental injury as a basis for compensation entitlement must arise out of and in the course of the employment. n1 In
order to give rise to a claim for compensation both requirements must be fulfilled. n2

The words "in the course of the employment" mean in the course of the work which the workman is employed to do and
what is incidental to it. They do not mean during the currency of the engagement, n3 but they have reference to the
time, place, and circumstances in which the injury occurs. The words "arising out of the employment" mean that, during
the course of employment, injury has resulted from some risk incident to the duties and conditions of the service, which
it is reasonable to believe the workman would not have suffered, but for the fact that he was engaged in the duty to his
employer. n4 "Arising"out of' and "in the course of' employment are separate elements: the former refers to injury
causation; the latter refers to the time, place, and circumstances of the injury. Not only must the injury have been caused
by the employment, it also must have risen during the employment." n5

In determining what is incidental to the work in which a workman is employed, it is not necessary that the workman be
engaged at the time of the injury in activity of benefit to his employer; if the injury arises in a zone of special danger
created by the obligations and conditions of employment, such injury arises in the course of employment and out of it.
n6

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPersonal InjuriesMaritime Workers' ClaimsLongshore & Harbor Workers' Compensation ActWorkers'
Compensation & SSDICompensabilityCourse of EmploymentCausationWorkers' Compensation &
SSDICompensabilityInjuriesAccidental InjuriesWorkers' Compensation & SSDIMaritime Workers'
ClaimsCompensabilityLongshore & Harbor Workers' Compensation ActCoverage & DefinitionsInjuries

FOOTNOTES:
(n1)Footnote 1. Longshore and Harbor Workers' Compensation Act § 2(2), 33 U.S.C. § 902(2). See also Phillips v.
Newport News Shipbuilding and Dry Dock Co., 22 BRBS 94 (1989) (Where a physician testified that there was no
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evidence of asbestosis, that testimony constituted substantial evidence to support a finding that claimant's lung disease
was not caused by his working conditions. Accordingly, the Board affirmed the ALJ's finding that the § 20(a)
presumption was rebutted. The ALJ gave more weight to the testimony of the physician who felt there was no causal
relationship, since his opinion resulted from a more extensive analysis of claimant's condition. Accordingly, the Board
agreed with the ALJ's finding that claimant's lung disease was not work-related, and affirmed the denial of benefits.);
McNamara v. Mac's Pipe and Drum, Inc., 21 BRBS 111 (1988) (The Board found that the ALJ's conclusion that
claimant, a bartender, was thoroughly disconnected from employer's service when he was injured, was supported by
substantial evidence. When claimant ran across the street with a waiter from the bar to assist a patron in a fight with
previously ejected people from the bar, he was no longer within the scope of his employment duties of protecting
property and patrons of the bar, and was acting voluntarily on behalf of the patron, not employer. Accordingly, as there
was no causal relationship, the ALJ's denial of benefits was affirmed.); Harrison v. Todd Pac. Shipyards Corp., 21
BRBS 339 (1988) (Where claimant gave varying accounts of the manner in which the accident occurred, the ALJ
discounted those discrepancies as "within the expected range" and insignificant. Furthermore, medical histories and
claimant's testimony established that an industrial injury occurred which produced the back pain. Accordingly, the
Board affirmed the ALJ's conclusion that claimant's injury was causally related to his employment.); Oliver v. Murry's
Steaks, 21 BRBS 348 (1988) (Where the Board's earlier holding in Oliver (17 BRBS 105), that if claimant did not return
to work after leaving the bar, no compensation would be payable, constituted the law of the case and claimant didn't
challenge the ALJ's finding that he did not return to work, the Board affirmed the ALJ's finding that claimant's injury
did not arise in the course of his employment. That claimant was on his usual route home from work when the accident
occurred was not sufficient to make the trip one with a business purpose, as claimant severed the employment nexus by
embarking on a personal mission when he stopped at the bar prior to the accident.); Mattera v. M/V Mary Antoinette, 20
BRBS 43 (1987) (Where claimant allegedly injured his back while undergoing vocational testing in connection with his
workrelated arm injury, the alleged back injury was covered under the Act since it arose out of and in the course of his
employment. Accordingly, the ALJ's decision was reversed in part and remanded for consideration of all remaining
issues pertaining to the alleged back injury.); Alston v. Safeway Stores, Inc., 19 BRBS 86 (1986) (The Board held that
the ALJ erred in failing to consider whether claimant was participating in an unsanctioned social activity at the time of
her injury which could have severed the link between the activity and her employment. Accordingly, the case was
remanded for the ALJ to reconsider whether claimant was injured in the course of her employment.); Susoeff v. San
Francisco Stevedoring Co., 19 BRBS 149 (1986) (The Board held that the ALJ erred in imposing the burden upon
claimant to establish the responsible employer. Accordingly, the case was remanded for the ALJ to consider whether
employer rebutted the § 20(a) presumption or successfully demonstrated it was not liable.); Kier v. Bethlehem Steel
Corp., 16 BRBS 128 (1984) (The Board affirmed an ALJ's findings that claimant's lung cancer was causally related to
asbestos exposure during claimant's employment at his last place of employment, and held that: (1) the ALJ did not err
in invoking the § 20 presumption since the employer stipulated that claimant suffered from cancer and claimant alleges
that exposure to asbestos dust while working for the employer caused his disease; (2) although one doctor testified that
there was no relationship between claimant's cancer and his exposure to asbestos while working for the employer, the
substantial evidence was in the form of contrary testimony by claimant's treating physicians, both cancer specialists,
which enabled the ALJ to make the causal connection between claimant's cancer and the asbestos exposure, and (3) the
ALJ did not err in applying the last employer rule since the weight of the evidence indicated the causal connection
between claimant's exposure to asbestos at his last employer and his cancer.).

(n2)Footnote 2. Ward & Gow v. Krinsky, 259 U.S. 503, 42 S. Ct. 529, 66 L. Ed. 1033 (1922). Thom v. Sinclair,
[1917] A.C. 127, 133 (Scot.); McWilliams Dredging Co. v. Henderson, 36 F. Supp. 361 (N.D. Ala. 1941). See also
Muse v. Pollard Delivery Serv., 15 BRBS 56 (1981) (The Board held that a claimant's certification in an application for
health insurance benefits that an accident was not work-related was insufficient to rebut the § 20(a) presumption of
work-relatedness in view of the threat of termination that claimant faced pursuant to the terms of a previously entered
agreement in which claimant agreed to termination should he sustain another occupational injury. The existence of the
agreement also excused the notice of claim requirement pursuant to § 12(d)(2).).

(n3)Footnote 3. Charles R. Davidson & Co. v. M'Robb, [1918] A.C. 304 (Scot.); McWilliams Dredging Co. v.
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Henderson, 36 F. Supp. 361 (N.D. Ala. 1941). See also Newport News Shipbuilding and Dry Dock Co. v. Fishel, 694
F.2d 327, 15 BRBS 52 (CRT) (4th Cir. 1982) (In a case of first impression, the Fourth Circuit held that Congress clearly
did not intend to force longshoremen to seek compensation for scheduled disabilities to which § 8(f) does not apply
from every employer whose employment may have contributed to a particular disability, affirming the Board's finding
that an employer was liable for an employee's entire hearing loss even though a pre-employment audiological screening
test had revealed a measurable pre-existing binaural hearing loss. The employer argued against the applicability of the
aggravation rule to scheduled disabilities in which § 8(f) did not apply since claimant's pre-employment hearing loss
was measurable and capable of being separately compensated by previous employers. But the court found that this
reasoning cut against the humanitarian purpose of the Act and that it was unsupported by the Act's legislative history.).

(n4)Footnote 4. Amalgamated Ass'n of Street, Electric Railway and Motor Coach Employees of America v. Adler,
340 F.2d 799 (D.C. Cir. 1964). "[I]f in the course of employment an employee suffers an injury by reason of a risk
incidental to the location where the employment requires him to be, that injury arises out of employment." Id. at 801.
See also ITO Corp. v. Director, OWCP, 22 BRBS 126 (CRT) (5th Cir. 1989) (Substantial evidence supported the ALJ's
finding of employer's liability where the day after respondent stopped working for employer, his physician observed a
significant worsening of respondent's back condition, and although respondent subsequently worked one day for another
employer, his physician thought it unlikely that respondent's condition worsened due to that one day. Accordingly, the
Court affirmed the Board's upholding of the ALJ's determination that respondent's work for employer aggravated his
back condition. Where respondent's settlement was for a permanent partial disability suffered prior to his work for
employer, and respondent became permanently totally disabled after working for employer, employer was not entitled
to a credit for the settlement. Accordingly, the Court affirmed the Board's denial of a credit.); Sprague v. Bath Iron
Works Corp., 13 BRBS 1083 (1981), aff'd, 15 BRBS 11 (CRT) (1st Cir. 1982) (There was substantial evidence to
support a finding of no causal connection between the osteomyelitis which resulted in amputation of the decedent's left
leg and decedent's employment. The ALJ was entitled to accept or reject medical testimony in holding that the decedent
did not have a cut on his leg from a work-related accident which was the point of entry for staph causing the
osteomyelitis. In addition, there was substantial evidence that the osteomyelitis originated from staph in a right toe,
which was unrelated to any workrelated injury.).

(n5)Footnote 5. U.S. Industries/Federal Sheet Metal, Inc. v. Director, OWCP, 455 U.S. 608, 615, 102 S. Ct. 1312,
1318, 71 L. Ed. 2d 495, 502, 14 BRBS 631, 633 (1982) (citing text) (footnote omitted) (It was error for the Court of
Appeals to apply the § 20(a) presumption of compensability to a pain suffered at home in bed by the claimant. The
attack of pain would not be equated with an "injury" compensable under the Act absent any allegations in the claim that
the "injury" arose anywhere other than in bed.). See also Picinich v. Lockheed Shipbuilding, 22 BRBS 289 (1989) (The
ALJ's conclusion that decedent was not exposed to "injurious" stimuli while working for the most recent employer was
not supported by substantial evidence in the record, where a marine chemist's tests indicated that asbestos fibers were
present in the air aboard the vessel subsequent to the asbestos removal procedures. Accordingly, as the uncontradicted
evidence of record unequivocally indicated that decedent was exposed to asbestos while working for the most recent
employer, the Board reversed the ALJ's conclusion that decedent was not exposed to injurious stimuli during that period
of employment, and held the most recent employer liable for the payment of benefits.); Darnell v. Bell Helicopter Int'l
Inc., 16 BRBS 98 (1984) (The Board affirmed the ALJ's application of the § 20(1) presumption, finding the claimant
had established a prima facie case by introducing a report, made by a physician of the employer's medical clinic,
indicating the decedent had died at work after suffering an attack of chest pains. Since ALJs are not bound by formal
rules of evidence, admission of the informally signed report did not constitute hearsay evidence. The ALJ's reliance on
the ex parte evidence was proper since the reports were consistent with each other and the medical expert responsible
for the reports was unbiased. The award of benefits was affirmed.).

(n6)Footnote 6. U.S. Industries/Federal Sheet Metal, Inc. v. Director, OWCP, 455 U.S. 608, 102 S. Ct. 1312, 71 L.
Ed. 2d 495, 14 BRBS 631 (1982). See also Wilson v. Washington Metro. Area Transit Auth., 16 BRBS 73 (1984) (The
Board held that an ALJ erroneously applied a "reasonable interval" rule to deny benefits to a claimant who was injured
while performing a workrelated errand five hours before he was scheduled to arrive at work. The time of claimant's
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performance of the task was irrelevant since it was allowable to perform the task at any time that a supervisor was
present. Claimant thus sustained an injury which arose out of and in the course of employment when he fell down a
flight of stairs while looking for a supervisor to authorize the purchase of a uniform, even though the injury occurred
prior to the time that claimant was due at the garage where he was employed.).

Page 174
1A-III Benedict on Admiralty § 43



47 of 97 DOCUMENTS

Benedict on Admiralty

Copyright 2011, Matthew Bender & Company, Inc., a member of the LexisNexis Group.

Volume 1A: Longshore and Harbor Worker Compensation Act Chapters I-V, Apps. A-E
Chapter III CONDITIONS FOR COVERAGE OF INJURIES

1A-III Benedict on Admiralty § 44

§ 44. Beginning and End of Employment.

The employment may be intermittent, as in the case of a workman employed during certain working hours only, or
continuous. In general, the employment begins as soon as the workman has reached the place where he is employed, or
the means of access thereto, n1 and continues until he again reaches the same point at the end of his work. n2 A liberal
interpretation should be given to determining when employment begins or ends and the permissible area of
employment. n3

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPersonal InjuriesMaritime Workers' ClaimsLongshore & Harbor Workers' Compensation ActWorkers'
Compensation & SSDICompensabilityCourse of EmploymentPlace & TimeWorkers' Compensation & SSDIMaritime
Workers' ClaimsCompensabilityLongshore & Harbor Workers' Compensation ActCoverage & DefinitionsGeneral
Overview

FOOTNOTES:
(n1)Footnote 1. Bountiful Brick Co. v. Giles, 276 U.S. 154, 158, 48 S. Ct. 221, 222, 72 L. Ed. 507, 509 (1928).

"Probably, as a general rule, employment may be said to begin when the employee reaches the
entrance to the employer's premises where the work is to be done; but it is clear that in some cases, the
rule extends to include adjacent premises used by the employee as a means of ingress or egress with the
express or implied consent of the employer." Id.

Cudahy Packing Co. of Nebraska v. Parramore, 263 U.S. 418, 44 S. Ct. 153, 68 L. Ed. 366 (1923). See also Director,
OWCP v. Brandt Airflex Corp., 645 F.2d 1053, 13 BRBS 133 (D.C. Cir. 1981) (Where claimant was obligated to climb
stairs to get to work because his assignment was on the ninth floor and the elevators were not operating, the court ruled
that the conditions created a "zone of special danger" out of which his heart attack arose, and therefore found that the
"going and coming rule" did not work to bar compensation in this case.). Cross, Tetley & Co. Ltd. v. Catterrall, a
decision of the House of Lords of 1905, reported [1926] 1 K.B. 488, (1905); Leatham v. Thurston, & Braidich, 264

Page 175



A.D. 449, 35 N.Y.S.2d 887, (1942), aff'd, 289 N.Y. 804, 47 N.E. 2d 51 (1943); Brassard v. Delaware & M. Co., 186
A.D. 647, 175 N.Y.S. 359 (1919); Anderson v. Royal Indemnity Co. of New York, 169 F. Supp. 122 (E.D. Tenn. 1958).

(n2)Footnote 2. Smoot Sand & Gravel Corp. v. Britton, 152 F.2d 17 (D.C. Cir. 1945). "[S]ince claimant was on his
employer's premises, and was on his way to the exit within a reasonable time after quitting work, he was in the course of
his employment. ..." Id. at 18.

(n3)Footnote 3. Snook v. City of Portsmouth, 90 N.H. 441, 10 A.2d 654 (1940); Gallienne v. Becker Bros. Shoe
Co., 88 N.H. 375, 190 A. 274 (1937); White v. Boulia-Gorrell Lumber Co., 85 N.H. 543, 161 A. 801 (1932); Newell v.
Moreau, 94 N.H. 439, 55 A.2d 476 (1947). See also Smith v. Frvin-Colnon, 18 BRBS 216 (1986) (The Board affirmed
the ALJ's finding that claimant was not entitled to an exception to the "coming and going" rule, and accordingly
affirmed the ALJ's denial of benefits. Employer, in allowing claimant to use a company truck, merely provided
transportation; there was no contractual obligation or other agreement requiring employer to provide claimant with a
truck, and no special business purpose was served by employer's permitting claimant to use it. Furthermore, claimant
was not an "on-call" employee.).
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§ 45. Accidents While Going to and From Work.

If, on his way to or from his work, the workman proceeds by a permitted route over his employer's premises, n1 or over
other premises while he would have no right to traverse but for his employment, or over which he must ordinarily pass
and face a certain hazard to get to his employment, the employment continues while he is so doing, n2 but while he is
going to or from his work by a route which is open to him as a member of the public or by reason of some right or
permission not connected with his employers, he is not within the statutory protection. n3 The Supreme Court stated in
Voehl v. Indemnity Ins. Co. n4

"The general rule is that injuries sustained by employees when going to or returning from their
regular place of work are not deemed to arise out of and in the course of their employment. n5 Ordinarily
the hazards they encounter in such journeys are not incident to the employer's business. But this general
rule is subject to exceptions which depend upon the nature and circumstances of the particular
employment. ... While service on regular hours at a stated place generally begins at that place there is
always room for agreement by which the service may be taken to begin earlier or elsewhere. Service in
extra hours or on special errands has an element of distinction which the employer may recognize by
agreeing that such service shall commence when the employee leaves his home on the duty assigned to
him and shall continue till his return. An agreement to that effect may be either express or be shown by
the course of business. In such case the hazards of the journey may properly be regarded as hazards of
the service and hence within the purview of the Compensation Act." n6

Under the former District of Columbia Workmen's Compensation Act, n7 which in substance had adopted the LHWCA
at least four exceptions have been recognized by the Court of Appeals: n8

(1) Where the employment requires the employee to travel on the highways;

(2) Where the employer contracts to and does furnish transportation to and from work;

(3) Where the employee is subject to emergency cases as in the case of firemen;

(4) Where the employee uses the highway to do something incidental to his employment with the

Page 177



knowledge and will of the employer.

"No exact formula can be laid down which will automatically solve every case." n9 Each employment relationship must
be perused to discover whether the employer by express agreement or by a course of dealing contracted to and furnished
transportation to or from work. It may be expected that ordinarily the employer will have control over the acts and
movements of the employee during the transportation, and absence of control is certainly a factor to be considered but
this is not decisive. An employer may in fact furnish transportation for his employees without actually controlling them
during the course of the journey or at the time and place where the injury occurs. Where a journey is in other respects
incidental to the employment the absence of control of the employee has not been held to preclude a finding that injury
arose out of and in the course of employment. n10 It is therefore incorrect to import and to insist upon control by the
employer.

" [W]here an employer has promised to provide transportation to and from work the compensability
of the injury is in no way dependent upon the method of travel which is employed. From the statutory
standpoint the employer is free to carry out its transportational obligations in any way the parties desire;
and the rights of employees to compensation are unaffected by the choice made." n11

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPersonal InjuriesMaritime Workers' ClaimsLongshore & Harbor Workers' Compensation ActWorkers'
Compensation & SSDICompensabilityCourse of EmploymentGoing & Coming RuleWorkers' Compensation &
SSDIMaritime Workers' ClaimsCompensabilityLongshore & Harbor Workers' Compensation ActCoverage &
DefinitionsGeneral Overview

FOOTNOTES:
(n1)Footnote 1. Bountiful Brick Co. v. Giles, 276 U.S. 154, 158, 48 S. Ct. 221, 222, 72 L. Ed. 507, 509 (1928).

"And employment includes not only the actual doing of the work, but a reasonable margin of time
and space necessary to be used in passing to and from the place where the work is to be done. If the
employee be injured while passing, with the express or implied consent of the employer, to or from his
work by a way over the employer's premises, or over those of another in such proximity and relation as
to be in practical effect a part of the employer's premises, the injury is one arising out of and in the
course of the employment as much as though it had happened while the employee was engaged in his
work at the place of its performance. In other words, the employment may begin in point of time before
the work is entered upon and in point of space before the place where the work is to be done is reached."

See also Anderson v. Royal Indemnity Co. of New York, 169 F. Supp. 122 (E.D. Tenn. 1958).

(n2)Footnote 2. Cudahy Packing Co. of Nebraska v. Parramore, 263 U.S. 418, 44 S. Ct. 153, 68 L. Ed. 366 (1923).

"Here the location of the plant was at a place so situated as to make the customary and only
practicable way of immediate ingress and egressone of hazard. Parramore could not, at the point of the
accident, select his way. He had no other choice than to go over the railway tracks in order to get to his
work; and he was in effect invited by his employer to do so. And this he was obliged to do regularly and
continuously as a necessary concomitant of his employment, resulting in a degree of exposure to the
common risk beyond that to which the general public was subjected. The railroad over which the way
extended was not only immediately adjacent to the plant, but, by means of switches, was connected with
it, and in principle it was as though upon the actual premises of the employer.
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"We attach no importance to the fact that the accident happened a few minutes before the time
Parramore was to begin work, and was, therefore, to that extent, outside the specified hours of
employment. The employment contemplated his entry upon and departure from the premises as much as
it contemplated his working there, and must include a reasonable interval of time for that purpose."

263 U.S. at 426, 44 S. Ct. at 155, 68 L. Ed. at 370.

(n3)Footnote 3. Voehl v. Indemnity Ins. Co. of North America, 288 U.S. 162, 53 S. Ct. 380, 77 L. Ed. 676 (1933);
American Mercury Ins. Co. v. Britton, 314 F.2d 285 (D.C. Cir. 1963); cf. E.I. DuPont De Nemours Co. v. Hall, 237
F.2d 145 (4th Cir. 1956); Trent v. Collin S. Tuttle & Co., Inc., 20 A.D.2d 948, 249 N.Y.S.2d 140 (1964); Clark v.
Commercial Casualty Ins. Co., 95 F.2d 58 (5th Cir. 1938) (The ground for refusing compensation [that the risk to which
he was exposed while going to his work was one which affected the public generally] is not particularly relevant. The
point is that until he reaches his place of work he is not in the course of his employment and that while travelling to his
work by a route which is open to him as a member of the public he is not covered.). White v. Consolidated Aircraft
Corp., 242 A.D. 712, 272 N.Y.S. 868 (1934), aff'd, 266 N.Y. 554, 195 N.E. 197 (1935). See also Harris v. England AFB
Nonappropriated Fund Fin. Management Branch, 23 BRBS 175 (1990) (Where claimant was injured after work on her
way to her car in the parking lot, which lot was not part of employer's premises, the injuries occurred outside the time
and space boundaries of the employment. Furthermore, none of the exceptions to the coming and going rule were
applicable, and the facts did not establish that employer had created a zone of special danger. Accordingly, the Board
reversed the ALJ's award of benefits based on a determination that a causal relationship existed between claimant's
injury and her employment.); Cantrell v. Base Restaurant, 22 BRBS 372 (1989) (Where claimant's accident occurred a
half-block from employer's actual location, she was not on employer's premises at the time of her injury, and the
"coming and going" rule applied. The ALJ's finding that none of the exceptions to the rule applied was supported by
substantial evidence, where: (1) claimant was not on a special errand for employer but was merely traveling to work; (2)
employer had no control over claimant's journey to work; (3) claimant was not paid for, or provided with, transportation
for traveling to or from work; (4) claimant's employment did not require her to travel the highways or to use the
highways to do something incidental to her employment; and (5) claimant was not subject to emergency calls.
Furthermore, employer had not created a "zone of special danger" by failing to provide claimant with a locker.
Accordingly, the Board affirmed the ALJ's denial of benefits.); Bobier v. Macke Co., 18 BRBS 135 (1986) (The Board
upheld the ALJ's finding that substantial evidence showed decedent's "deviation" was for personal, not business
purposes and therefore his accident did not occur within the course of employment. Decedent's five hour visit to a
restaurant on his route home broke the nexus between his employment and the accident, and accordingly rendered the
"trip payment exception" to the coming and going rule inapplicable.); Palumbo, Jr. v. Port Houston Terminal, 18 BRBS
33 (1986) (The Board, applying the "coming and going rule," affirmed an administrative law judge's finding that
claimant was not injured in the course of employment where claimant was injured while proceeding tardily to his
employer's premises. The fact that claimant's pay started at 8:00 A.M. and he was injured at 8:15 A.M. did not subject
claimant to the obligations and conditions of employment.); King v. Unique Temporaries, Inc., 15 BRBS 94 (1981)
(The Board upheld a finding that claimant had not been injured in the course of employment when she slipped and fell
on an icy path located approximately two or three strides from the entrance to her place of employment; none of the
exceptions to the "coming and going rule" applied in the instant case.).

(n4)Footnote 4. 288 U.S. at 169-70, 53 S. Ct. at 382-83, 77 L. Ed. at 680.

(n5)Footnote 5. Citing Podgorski v. Kerwin, 144 Minn. 313, 175 N.W. 694 (1919); Nesbitt v. Twin City Forge &
Foundry Co., 145 Minn. 286, 177 N.W. 131 (1920); De Voe v. New York State R. Co., 218 N.Y. 318, 113 N.E. 256
(1916); Grathwohl v. Nassau Point Club Properties, 216 A.D. 107, 214 N.Y.S. 496, aff'd, 243 N.Y. 567, 154 N.E. 608
(1926); Gilmour v. Dorman, 105 L. T. R. (n.s.) 54 (C.A. 1911).

(n6)Footnote 6. Citing Jett v. Turner, 215 Ala. 352, 110 So. 702 (1926); State Compensation Ins. Fund v. Industrial
Acc. Commission, 89 Cal. App. 197, 264 P. 514 (1928); Swanson v. Latham, 92 Conn. 87, 101 A. 492 (1917); Ohmen
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v. Adams Bros., 109 Conn. 378, 146 A. 825 (1929); Littlefield's Case, 126 Me. 159, 136 A. 724 (1927); Vogel's Case,
257 Mass. 3, 153 N.E. 175 (1926); State ex rel. McCarthy Bros. Co. v. District Ct., 141 Minn. 61, 169 N.W. 274 (1918);
Martin v. Henry Card & Co., 193 A.D. 6, 183 N.Y.S. 88 (1920); Gibbs v. R. H. Macy & Co., 214 A.D. 335, 212 N.Y.S.
428 (1925), aff'd, 242 N.Y. 551, 152 N.E. 423 (1926); MacClelland v. Dodge Bros., 233 A.D. 504, 253 N.Y.S. 773
(1931); Messer v. Manufacturers Light & Heat Co., 263 Pa. 5, 106 A. 85 (1919); Cymbor v. Binder Coal Co., 285 Pa.
440, 132 A. 363 (1926); Rock County v. Industrial Commission, 185 Wis. 134, 200 N.W. 657 (1924); Consolidated
Underwriters v. Breedlove, 114 Tex. 172, 265 S.W. 128 (1924). See also McNicol's Case, 215 Mass. 497, 102 N.E. 697
(1913); Marks' Dependents v. Gray, 251 N.Y. 90, 167 N.E. 181 (1929).

(n7)Footnote 7. Repealed by 27 D.C. Reg. 2503 (1980), effective July 24, 1982.

(n8)Footnote 8. Ward v. Cardillo, 135 F.2d 260 (D.C. Cir. 1943); cited with approval in Cardillo v. Liberty Mutual
Ins. Co., 330 U.S. 469, 67 S. Ct. 801, 91 L. Ed. 1028 (1947).

(n9)Footnote 9. Cudahy Packing Co. v. Parramore, 263 U.S. 418, 44 S. Ct. 153, 68 L. Ed. 366 (1923).

(n10)Footnote 10. Id. See also Perkins v. Marine Terminals Corp., 673 F.2d 1097, 14 BRBS 771 (9th Cir. 1982)
(The Board erred in reversing an ALJ determination that claimant was injured in the course of his employment where
substantial evidence supported the finding that claimant's injury occurred within the trip-payment exception to the
coming-and-going rule: the payment for time of travel was clearly an inducement to longshoremen to work at the
marine terminal; the employer was obligated to pay travel time under the terms of the union contract; the payments
roughly corresponded to the actual round-trip travel time involved; the employer provided round trip bus service for
those who chose not to drive; and the lack of employer control over claimant during the trip was not relevant.); Oliver v.
Murry's Steaks, 17 BRBS 105 (1985) (The Board vacated an ALJ's decision denying benefits to claimant, holding that
by providing a vehicle, gas, and maintenance, the employer agreed by course of dealing to provide full transportation,
thus bringing the trip payment exception into play, and remanded the case for the ALJ to consider: (1) whether claimant
was in fact leaving work at the time of the accident, or whether in light of the evidence had abandoned his employment
status and embarked on a personal mission of his own, for if claimant was not engaged in his employment function, no
compensation would be payable; and (2) whether claimant's injuries were caused solely by intoxication, if claimant is
found to have been injured while leaving work.); Sawyer v. Tideland Welding Serv., 16 BRBS 344 (1984) (The Board
reversed an ALJ's determination that the trip-payment exception to the "coming and going" rule did not apply since
claimants' $25 weekly checks were marked for travel expenses. Claimants' injuries therefore occurred within the course
of their employment as welders at a ship and maritime repair facility.).

(n11)Footnote 11. Cardillo v. Liberty Mutual Ins. Co., see N.8, supra.
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§ 46. Course of Employment Elsewhere Than on Employer's Premises.

A workman who is engaged in performing a duty owed to his employer under the terms of his employment is in the
course of the employment whether he is on his employer's premises, in the public streets, or elsewhere. n1 A workman,
however, who has a right, by the terms of his employment, to the use of certain facilities, but is under no duty to avail
himself of them, is not entitled to the statutory protection while so doing. n2

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPersonal InjuriesMaritime Workers' ClaimsLongshore & Harbor Workers' Compensation ActWorkers'
Compensation & SSDICompensabilityCourse of EmploymentPlace & TimeWorkers' Compensation & SSDIMaritime
Workers' ClaimsCompensabilityLongshore & Harbor Workers' Compensation ActCoverage & DefinitionsGeneral
Overview

FOOTNOTES:
(n1)Footnote 1. Markoholz v. General Electric Co., 13 N.Y.2d 163, 193 N.E.2d 637, 243 N.Y.S.2d 853 (1963);
Pierorazio v. Pettignano, 3 A.D.2d 616, 158 N.Y.S.2d 56 (1956); Bennett v. Marine Works Inc., 273 N.Y. 429, 7
N.E.2d 847 (1937); De Noyer v. Cavanaugh, 221 N.Y. 273, 116 N.E. 992 (1917).

(n2)Footnote 2. Guido Terra-Rube Constr. Corp., 7 A.D.2d 554, 184 N.Y.S.2d 962 (1959).
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§ 47. Periods of Rest and Refreshment.

So long as the workman is upon the premises where he is employed in a place where his duty requires him to be, the
course of the employment is not interrupted by a break in the work for purposes of rest, refreshment or the performance
of an act necessary to the life, comfort, and convenience of the employee and any other similar acts. n1 If, however, the
workman leaves the premises for his own purposes, he is not entitled to the statutory protection once he is off the
premises and their means of access. n2 This rule, however, is not applicable to cases where the conditions of service
entail absence abroad or in remote places so that the whole twenty-four hours of the day may be regarded as
encompassing the course of employment. n3

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPersonal InjuriesMaritime Workers' ClaimsLongshore & Harbor Workers' Compensation ActWorkers'
Compensation & SSDICompensabilityCourse of EmploymentPersonal ComfortWorkers' Compensation &
SSDIMaritime Workers' ClaimsCompensabilityLongshore & Harbor Workers' Compensation ActCoverage &
DefinitionsGeneral Overview

FOOTNOTES:
(n1)Footnote 1. Wheatley v. Adler, 407 F.2d 307 (D.C. Cir. 1968); New York Casualty Co. v. Wetherell, 193 F.2d 881
(5th Cir. 1952); Casualty Reciprocal Exchange v. Johnson, 148 F.2d 228 (5th Cir. 1945); Penn Stevedoring Corp. v.
Cardillo, 72 F. Supp. 991 (S.D.N.Y. 1947); Montgomery v. Bartholomay Milk Co., 260 N.Y. 665, 184 N.E. 137 (1932);
Moschinger v. Henry Heide Inc., 256 A.D. 1019, 10 N.Y.S.2d 406, reh'g denied, 257 A.D. 875, 12 N.Y.S.2d 759
(1939); Fuller v. Title Guaranties & Trust Co., 223 A.D. 173, 228 N.Y.S. 7 (1928); Williams v. Endicott Johnson Corp.,
284 A.D. 920, 134 N.Y.S.2d 419 (1954); Blovelt v. Sawyer, [1904] 1 K.B. 271; Morris v. Lambeth Corp., 22 T.L.R. 22
(1905); Rowland v. Wright, [1909] 1 K.B. 963. See also Durrah v. Washington, Metro. Area Transit Auth., 760 F.2d
322, 17 BRBS 95 (CRT) (D.C. Cir. 1985) (The D.C. Circuit reversed the Board's decision denying claimant benefits
and remanded the case for further proceedings consistent with this opinion. The court found that claimant's injury was
securely within the time and space boundaries of his employment where claimant fell after leaving his guardhouse and
purchasing a soda from a vending machine that the employer had installed in the employees' lounge on the premises.
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The fact that claimant did not report that he was leaving the guardhouse and obtain a substitute to cover his post for him
in his absence did not rebut the statutory presumption of coverage or remove his actions from the course of employment
because: (1) there was no documentary or clear testimonial evidence that claimant was ever made aware that he was
forbidden to leave his guardhouse; and (2) even if claimant did knowingly violate the employer's rules, the violation did
not place him in the path of new risks not inherent in his employment situation, and had he followed the employer's
rules in question to the letter, his injury would still have occurred in the very same place on the employer's premises, at
the same time and in the same manner.); Mathew, L.J., in Benson v. Lancashire and Yorkshire Rail. Co., [1904] 1 K.B.
242 (C.A. 1903): "I do not think that the protection given by the Act can be confined to the time during which a
workman is actually engaged in manual labour, and that he would not be protected during the intervals of leisure which
may occur in the course of his daily employment." The "premises" within the Act may include a canteen provided by
the employers (Armstrong, Whitworth & Co. v. Redford, [1920] A.C. 757), but cf. Bell v. Armstrong, Whitworth & Co.
(1919), 88 L.J. K.B. (n.s.) 844 (C.A.) (workman not in the course of employment when using public highway to go to
such canteen); Knight v. Howard Wall, Ltd., 1938 4 All E.R. 667 (where a workman went for his lunch to a canteen
upon the employers' premises, but not under their control, and, whilst there, was injured by another man who was
playing darts, he was held to be entitled to compensation, the accident arising both out of and in the course of his
employment); Rose v. Morrison and Mason, Ltd., 105 L.T.R. (n.s.) 2 (C.A. 1911); Corlett v. Lancashire and Yorkshire
Rail. Co. (1918), 102 L.T. 236 (workman during short interval for rest and refreshment injured when fetching mate's
cap: claim allowed); Smidmore v. London and Thames Haven Oil Wharves, Ltd., 14 B.W.C.C. 114 (C.A. 1921)
(workman scalded while boiling can of water for tea in mess-room: claim allowed); May v. Ison, 110 L.T.R. (n.s.) 525
(C.A. 1914); cf. Colley v. Associated British Cinemas, 31 B.W.C.C. 238 (C.A. 1938); (workman waiting on flat roof till
he can get access to place of work falls over: claim allowed). In the case of a workman employed to drive a dray on the
streets all day, it was held to be an incident of his employment that he should leave the dray for a short time to get
reasonable refreshment, and an accident to him while outside the vehicle was within the Act (Martin v. Lovibond (J.) &
Sons, Ltd., [1914] 2 K.B. 227); but aliter when the purpose for which the workman leaves his vehicle is expressly
forbidden by the employer's regulations; in such a case the employment is interrupted and is not resumed until the
workman has got back into his seat, compensation therefore not being payable for an accident while doing so (Knowles
v. Southern Rail Co., [1937] A.C. 463).

(n2)Footnote 2. Jack v. Morrow Mfg. Co., 194 A.D. 565, 185 N.Y.S. 588 (1921); Cunningham v. Hunterspoint
Lumber & Supply Co., 256 N.Y. 574, 177 N.E. 146 (1931); Clark v. Voorhees, 231 N.Y. 14, 131 N.E. 553 (1921). See
also Guido v. Terra-Rube Construction Corp., 10 N.Y.2d 858, 178 N.E.2d 913, 222 N.Y.S.2d 690 (1961) (If a similar
case had arisen under the LHWCA, it is doubtful if a finding of the Deputy Commission on the basis of similar facts
found by the Workmen's Compensation Board of N.Y. would have been set aside.); Moule v. Marmite Food Extract
Co., 20 B.W.C.C. 446 (C.A. 1927) (worker on night shift leaves to get supper: injury while so engaged not within the
Act. But see the following cases where the accident occurred on the access to the premises of employer); Robertson v.
Allan Bros. & Co. (1908), 77 L.J. K.B. (n.s.) 1072 (1908); 1 B.W.C.C. 172, (C.A.) (a ship's steward went ashore for his
own amusement in the evening; returning, somewhat under the influence of liquor, he got as far as the cargo skid, and
then slipped and fell into the hold of the ship: held, within the Act); Moore v. Manchester Liners, Ltd., [1910] A.C. 498
(a fireman left his ship and went ashore to procure necessaries; returning, he fell from a ladder fastened to the ship's side
and resting, on the quay below; held, that the accident arose out of and in the course of the employment); Low v.
General Steam Fishing Co., Ltd., [1909] A.C. 523 (Scot.) (a workman was employed to watch trawlers as they lay in
harbor, it being occasionally necessary for him to be on the quay to which the trawlers were moored: he left the
premises for a short time to obtain refreshments; returning to the quay, and whilst descending a fixed ladder to go on
board one of the trawlers, he fell off: held, that the accident arose out of and in the course of the employment.).

(n3)Footnote 3. Gondeck v. Pan Am World Airways, 382 U.S. 25, 86 S. Ct. 153, 15 L. Ed. 2d 21 (1965); O'Keefe
v. Smith, Hinchman & Grylls Associates, Inc., 380 U.S. 359, 85 S. Ct. 1012, 13 L. Ed. 895 (1965); O'Leary v.
Brown-Pacific-Maxon, Inc., 340 U.S. 504, 71 S. Ct. 470, 95 L. Ed. 483 (1951); Liberty Mutual Ins. Co. v. Gray, 137
F.2d 926 (9th Cir. 1943).
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§ 48. Arising Out of Employment.

An accident arises "out of" the employment if it is due to a danger to which the workman is exposed by reason of the
nature, conditions, obligations, or incidents of the employment. n1 There is nothing in the Act which requires that
employment as such be the cause of the injury; the words used to define injury are not "caused by" but "arising out of
and in the course of" employment. n2 The test of recovery is not a causal relation between the nature of employment of
the injured person and the accid2ent. n3 It is not necessary that the act causing the accident should have any direct,
active or physical connection with the employment. It is sufficient if the accident arises directly out of the
circumstances which were encountered because it was within the sphere of the workman's employment to encounter
them. n4 In other words all that is required is that obligation or conditions of employment create the zone of special
danger out of which the injury arises. n5 It is not the peculiar nature of the environment or of the risk but the fact that
the work brings the worker within the orbit of whatever dangers the environment affords that is important. n6

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPersonal InjuriesMaritime Workers' ClaimsLongshore & Harbor Workers' Compensation ActWorkers'
Compensation & SSDICompensabilityCourse of EmploymentRisksWorkers' Compensation & SSDIMaritime Workers'
ClaimsCompensabilityLongshore & Harbor Workers' Compensation ActCoverage & DefinitionsInjuries

FOOTNOTES:
(n1)Footnote 1. See Thom v. Sinclair, [1917] A.C. 127 (Scot.). This case overruled a number of earlier decisions and
negated the view that in order to arise out of the employment an accident must be one of a kind to which the workman
was particularly liable by reason of the nature of his employment. As will be seen later this case has been heavily relied
upon by the Supreme Court. See also Hartford Accident & Indemnity Co. v. Cardillo, 112 F.2d 11 (D.C. Cir. 1940);
Twyman v. Colorado Sec., 14 BRBS 829 (1982) (The Board reversed a finding that claimant's injuries did not arise out
of her employment where the injuries occurred during a physical altercation between a receptionist and a male
employee: no evidence was introduced to contradict claimant's testimony that she had no personal or social contacts
with the other employee outside of the employment. The case was remanded for the entry of an award of temporary
total disability benefits, without any finding as to claimant's subsequent periods of disability.).
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(n2)Footnote 2. Longshore and Harbor Workers' Compensation Act § 2(2), 33 U.S.C. § 902(2). See Wheatley v.
Adler, 407 F.2d 307 (D.C. Cir. 1968). See also James v. Pate Stevedoring Co., 22 BRBS 271 (1989) (Where claimant
suffered a work-related back injury and subsequently suffered a second injury when he stepped into a hole in his yard
before having recovered from the initial injury, and employer produced no evidence that the second incident was the
result of the negligence of claimant or a third party, the Board affirmed the ALJ's conclusion that claimant's disabling
condition was causally related to his first work-related accident. Employer's mere allegation of negligence by the
electric company in digging the hole, without any supporting evidence, was insufficient to meet employer's burden of
proof for rebuttal of the § 20(a) presumption. The ALJ rationally discredited a medical report which failed to consider
the impact of the second injury, and no other medical evidence addressed the issue of the permanency of claimant's
condition. Accordingly, the Board affirmed the ALJ's finding that claimant had not reached maximum medical
improvement.); Tisdale v. Owens-Corning Fiber Glass Co., 13 BRBS 167 (1981), aff'd in an unpublished opinion (9th
Cir. 1982) ("The employer responsible for the payment of compensation for disability in an occupational disease case is
the last employer at which claimant was exposed to harmful stimuli prior to the date the claimant became aware that he
was suffering from an occupational disease. It is irrelevant that claimant may not have actually sustained a distinct
aggravation of his injury at the last place of employment.").

(n3)Footnote 3. O'Leary v. Brown-Pacific-Maxon, Inc., 340 U.S. 504, 71 S. Ct. 470, 95 L. Ed. 483 (1951), citing
Thom v. Sinclair, N.1, supra.

(n4)Footnote 4. See Upton v. Great Central Rail Co. [1924] A.C. 302 (1923); and Thom v. Sinclair, N.1, supra. See
also Green v. Newport News Shipbuilding & Dry Dock Co., 15 BRBS 465 (1983) (The Board affirmed a finding that
claimant was not exposed to asbestos subsequent to this exposure at the petitioner-employer's premises where the
testimony proffered by the subsequent employer outweighed a medical report submitted by petitioner in support of its
"last-employer" defense. Although claimant conceded that he installed ductwork for the subsequent employer in a
building in which asbestos insulation was installed, the ALJ was correct in finding that there was no evidence that
claimant performed this work concurrently with the asbestos installation or that he was exposed to asbestos dust at any
other time that he was employed by the subsequent employer, and that the petitioner failed to sustain the burden of
proof on the issue of the last-employer rule. This holding was reached on remand from the Fourth Circuit where, in an
unpublished opinion, the court held that the Board erred in reaching the issue of whether the subsequent employer was a
last employer without first determining whether the ALJ's decision was supported by substantial evidence.).

(n5)Footnote 5. O'Leary v. Brown-Pacific-Maxon, Inc., 340 U.S. 504, 71 S. Ct. 470, 95 L. Ed. 483 (1951);
Gondeck v. Pan Am World Airways, 382 U.S. 25, 86 S. Ct. 153, 15 L. Ed. 2d 21 (1965). See also O'Keefe v. Smith,
Hinchman & Grylls Associates, Inc., 380 U.S. 359, 85 S. Ct. 1012, 13 L. Ed. 2d 895 (1965); Noble Drilling Co. v.
Drake, 19 BRBS 6 (CRT) (1986) (The Fifth Circuit concluded that where the § 20(a) presumption had been rebutted,
(1) the nature of decedent's employment, (2) the circumstances surrounding his collapse on the drilling rig, and (3) a
physician's opinion that there could have been a causal connection between decedent's ruptured aneurysm and his
employment constituted substantial evidence in support of the ALJ's finding of causation. Accordingly, citing Mid Gulf,
the court affirmed the Board's award of benefits.); Neeley v. Newport News Shipbuilding and Dry Dock Co., 19 BRBS
138 (1986) (Where three physicians maintained without reservation that claimant's cancer was caused by smoking, not
asbestos exposure, and those opinions were specific and comprehensive, they severed the connection between claimant's
injury and his employment and therefore rebutted the § 20(a) presumption. Accordingly, the Board vacated the ALJ's
determination that employer failed to rebut the § 20(a) presumption, and remanded the case for the ALJ to determine
whether claimant's employment caused his injury based on the evidence as a whole.); Williams v. Nicole Enters., 19
BRBS 66 (1986) (The ALJ correctly rejected employer's argument which claimed that the evidence supported only the
mere possibility of a disc injury actually caused by claimant's fall at work. Thus, the Board upheld the ALJ's invocation
of the § 20(a) presumption.); Pittman v. Jeffboat, Inc., 18 BRBS 212 (1986) (Employer failed to rebut the § 20(a)
presumption by producing substantial evidence that claimant's hemorrhoids were not aggravated by his employment.);
Dorn v. Safeway Stores, Inc., 18 BRBS 178 (1986) (Although the ALJ erred in failing to apply the § 20(a) presumption
to the issue of jurisdiction, such error was harmless. The ALJ found and the record established that claimant had no
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contacts with the District for 13 years. The presumption therefore was rebutted as a matter of law.); MacDonald v.
Trailer Marine Transp. Corp., 18 BRBS 259 (1986) (The Board found that the ALJ properly relied upon the § 20(a)
presumption in considering causation. Moreover, since the ALJ's determination that a causal relationship between
claimant's work-related accident and his subarachnoid hemorrage had been established was supported by substantial
evidence, it was affirmed.).

(n6)Footnote 6. Hartford Accident & Indemnity Co. v. Cardillo, 112 F.2d 11 (D.C. Cir.), cert. denied, 310 U.S.
649, 60 S. Ct. 1100, 84 L. Ed. 1415 (1940). See also Todd Shipyards Corp. v. Black, 706 F.2d 1512, 16 BRBS 13
(CRT) (9th Cir. 1983) (The last employer rule was unavailable as a defense to this claim based on the court's
examination of the legislative history of the Act and the intent of the rule. "Congress did not intend that a company
covered by the LHWCA should escape its legal responsibilities because a subsequent employer not covered by the Act
also contributed to the occupational disease." Claimant met its burden of proving that he was exposed to injurious
stimuli in quantities sufficient to cause the disease while employed by the covered employer. The court refused to
impose an overwhelming burden of proving that the disease was entirely caused by this employer, refusing to apportion
liability between the covered and noncovered employers.); Smith v. Aerojet Gen. Shipyards, 16 BRBS 49 (1983) (On
remand from the Fifth Circuit, the Board held that a last liable employer was not denied due process when it was
ordered to pay compensation pending the outcome of an appeal nor was it deprived of its right to cross-examine
witnesses that appeared at hearings conducted prior to the time that it was joined as a party. The Fifth Circuit previously
considered the employer's due process argument as it related to its right to cross-examine, finding that due process had
not been denied and establishing the rule of the case in this matter based on the employer's untimely appeal on these
grounds. On the issue of the employer's entitlement toa stay of payments pending the outcome of the appeal the Board
upheld the constitutionality of § 21(b)(3) where the employer had been afforded a full hearing before an ALJ on the
issue of its liability. The Board affirmed findings that decedent was employed by this employer when the claim arose
and that this employer was the last liable employer since these findings were based on substantial evidence.).
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§ 49. Locality Risks and Risks of the Street.

If the conditions or obligations of his employment cause the workman to be in a particular place, an accident due to
some special risk or danger to which his presence in that place exposes him arises out of the employment. n1

In fact there is no necessity that any special peril be an attribute of the locality of employment. "No more is necessary
than that the work subject the employee to a peril which comes from the fact that he is required to be in the place where
it strikes when it does so." n2

Similarly, in the case of a workman who, acting reasonably in the course of his employment, makes use of the public
streets, accidents due to the common dangers thereby incurred arise out of the employment, and this is so whether the
workman goes on foot or by any other reasonable means of transport the use of which is not either expressly or
impliedly excluded by the terms of the employment, n3 but in order to be covered under the Act the injury must occur
upon the navigable water or adjoining area such as a pier, wharf, etc. insofar as longshoremen and harbor workers are
concerned. n4 It is not material to consider whether the employee's service causes him to use roads frequently or only
occasionally or whether or not he is for any reason rendered by his employment unusually liable to street risks. n5

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPersonal InjuriesMaritime Workers' ClaimsLongshore & Harbor Workers' Compensation ActWorkers'
Compensation & SSDICompensabilityCourse of EmploymentPlace & TimeWorkers' Compensation &
SSDICompensabilityCourse of EmploymentRisksWorkers' Compensation & SSDIMaritime Workers'
ClaimsCompensabilityLongshore & Harbor Workers' Compensation ActCoverage & DefinitionsInjuries

FOOTNOTES:
(n1)Footnote 1. Thom v. Sinclair, [1917] A.C. 127 (Scot.). Fidelity & Casualty Co. of N.Y. v. Burris, 59 F.2d 1042
(D.C. Cir. 1932); Kohl v. International Harvester Co., 9 A.D.2d 597, 189 N.Y.S.2d 361 (1959); Connelly v. Samaritan
Hospital, 259 N.Y. 137, 181 N.E. 76 (1932).

(n2)Footnote 2. Dennis v. A.J. White & Co., [1917] A.C. 479; New Amsterdam Casualty Co. v. Hoage, 62 F.2d
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468 (D.C. Cir. 1932), in his opinion Chief Justice Martin pointed out:

"In the early administration of compensation laws the rule was often adopted that injuries occurring
upon the public highways due to traffic hazards did not"arise out of' the workman's employment. This
rule was founded upon the theory that such hazards are common to the community at large and are not
incident to particular employments, and it was held that the compensation acts were not designed to
exempt the employee from such risks. This doctrine, however, has since been abandoned. It is now held
by the greater weight of the authorities that, if an employee in the course of his employment has to pass
along the public streets and thereby sustains an accident by reason of the risks incident to the streets, the
accident"arises out of' as well as"in the course of' his employment."

62 F.2d at 469.

(n3)Footnote 3. Hartford Accident & Indemnity Co. v. Cardillo, 112 F.2d 11 (D.C. Cir.), cert. denied, 310 U.S.
649, 60 S. Ct. 1100, 84 L. Ed. 1415 (1940); Marks' Dependents v. Gray, 251 N.Y. 90, 167 N.E. 181 (1929); Redner v.
H.C. Faber & Son Co., 223 N.Y. 379, 119 N.E. 842 (1918); New York Casualty Co. v. Wetherell, 193 F.2d 881 (5th
Cir. 1952); Maryland Casualty Co. v. Kramer, 62 F.2d 295 (5th Cir. 1932), cert. denied, 288 U.S. 611, 53 S. Ct. 403, 77
L. Ed. 985 (1933).

(n4)Footnote 4. Longshore and Harbor Workers' Compensation Act § 3, 33 U.S.C. § 903.

(n5)Footnote 5. New Amsterdam Casualty Co. v. Hoage, 62 F.2d 468 (D.C. Cir. 1932); Hartford Accident &
Indemnity Co. v. Cardillo, N.3, supra; Liberty Mutual Ins. Co. v. Nelson, 174 S.W.2d 103 (C.C.A. Tex. 1943), aff'd,
178 S.W.2d 514 (S.C. Tex. 1944).
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§ 50. Accidents Due to Natural Forces--Positional Risks.

In respect of accidents due to the operation of natural forces it was originally thought that such an accident acting
directly on the injured person could not be held to arise out of employment unless by reason of the employment he was
specially exposed to such risks; n1 but, the association of the employment was held established if the injury was caused
indirectly through contact with some part of the premises. Thus in Lawrence v. George Matthews, Ltd., n2 it was said:

"[W]here death or personal injury results directly from the operation of natural forces, for example,
lightning, the dependents of a workman must show that the workman was specially exposed to such
forces. Where the death or personal injury does not directly result from natural forces but from a cause
which is induced by some natural force, for example, where lightning knocks down a wall or a storm
blows down a tree and the wall or the tree as the case may be causes personal injury at any place to the
workman, he is entitled to recover if he was, at the time he suffered the injury, at the place during the
course of his employment."

This principle was reiterated by the Judicial Committee of the Privy Council in Brooker v. Thomas Borthwick & Sons
(Australasia ) Ltd., n3

"[I]f a workman is injured by some natural force such as lightning, the heat of the sun, or extreme
cold, which in itself has no kind of connection with employment, he cannot recover unless he can
sufficiently associate such injury with his employment. This he can do if he can show that the
employment exposed him in a special degree to suffering such an injury. But if he is injured by contact
physically with some part of the place where he works, then apart from questions of his own misconduct,
he at once associates the accident with his employment and nothing further need be considered. So that if
the roof or walls fall upon him, or he slips upon the premises, there is no need to make further inquiries
as to why the accident happened. ... It is said how capricious is the working of the law. If the bomb
injures a workman directly he must show special exposure; if it injures him indirectly by bringing the
roof down on him he can recover unconditionally. It is almost impossible to give statutory protection in
any case in which the line of distinction may not appear narrow; but the dividing principle adopted is
authoritative and appears to their Lordships to be logical, and they feel bound to adopt it."
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The rule that a workman must be specially exposed by reason of his employment to risk of injuries due to the operation
of natural forces in order that the injuries be compensable was also subject to the exception in respect of street or
locality risks, n4 that is to say risks due to the common dangers incurred by an employee by reason of being in the street
or at a locality. In point of fact it was difficult to distinguish the cases of indirect accident and locality risk; and once it
was decided that it was no longer necessary that an employee be exposed to perils to any higher degree than the public
n5 and further that the compensation statutes did not predicate causal relationship between injury n6 and employment
but only that a peril should operate in an area where the employee was working, n7 the positional risk test came to be
accepted by several jurisdictions. The evolutionary trend in Michigan is set forth in detail in Whetro v. Awkerman. n8
New York has not thought it necessary to engage in any long discussion and in pithy per curiam decisions n9 has amply
established the positional risk test.

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPersonal InjuriesMaritime Workers' ClaimsLongshore & Harbor Workers' Compensation ActWorkers'
Compensation & SSDICompensabilityCourse of EmploymentPlace & TimeWorkers' Compensation &
SSDICompensabilityCourse of EmploymentRisksWorkers' Compensation & SSDIMaritime Workers'
ClaimsCompensabilityLongshore & Harbor Workers' Compensation ActCoverage & DefinitionsInjuries

FOOTNOTES:
(n1)Footnote 1. Andrew v. Failsworth Industrial Society, [1904] 2 K.B. 32; (man working on scaffold struck by
lightning: it being found that his position exposed him to more than the ordinary risk of being struck the accident arose
out of the employment); but see Kelly v. Kerry County Council, 42 I.L.T. 23, 1 B.W.C.C. 194, (C.A. 1908) (where a
roadman struck by lightning was held to have been exposed to no extra risk and the claim failed). In the early cases the
courts were also influenced by the doctrine that the workman should be exposed to a risk by reason of his employment
to a greater degree than the general public.

(n2)Footnote 2. Lawrence v. George Matthews Ltd., [1929] 1 K.B. 1; 21 B.W.C.C. 345 (C.A. 1924) (a commercial
traveler in the course of his employment was riding a motorcycle during an exceptional gale, when a tree blown down
by the wind fell upon him with fatal results. It was held by the Court of Appeal (Lord Hanworth dissenting) that,the
immediate cause of the accident being the fall of the tree, the principles of Thom v. Sinclair, [1917] A.C. 127 (Scot.); 10
B.W.C.C. 220, applied and the accident arose out of the employment; it was therefore unnecessary to consider what the
cause of the tree's fall was).

(n3)Footnote 3. Brooker v. Thomas Borthwick & Sons (Australasia), Ltd., [1933] A.C. 669; 26 B.W.C.C. 495
(P.C.).

(n4)Footnote 4. Powell v. Great Western Rail. Co., [1949] 1 A11 E.R. 87 (C.A.) (where injury to engine fireman
by air gun fired at engine was held a locality risk).

(n5)Footnote 5. See § 49, N.2, supra. See also Thom v. Sinclair, [1917] A.C. 127 (Scot.); Wheatley v. Adler, 407
F.2d 307 (D.C. Cir. 1968).

(n6)Footnote 6. O'Leary v. Brown-Pacific-Maxon, 340 U.S. 504, 71 S. Ct. 470, 95 L. Ed. 483 (1951); Wheatley v.
Adler, N.5, supra.

(n7)Footnote 7. Gondeck v. Pan Am Airways, 382 U.S. 25, 86 S. Ct. 153, 15 L. Ed. 2d 21 (1965).

(n8)Footnote 8. Whetro v. Awkerman, 383 Mich. 235, 174 N.W.2d 783 (1970).

(n9)Footnote 9. Deziley v. Semet-Solvay Co., 272 A.D. 985, 72 N.Y.S.2d 809, 810 (1947).
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"The deceased employee was struck and killed by lightning while on his employer's premises and en
route to his place of work. Ross v. Howieson, 232 N.Y. 604, 134 N.E. 589. It cannot be gainsaid but that
decedent's employment exposed him to the hazard which was his undoing, and in such a case as the
evidence here presents, that characterizes the fatal accident as one arising out of the employment."

Giovine v. United Hebrew Cemetery, 263 A.D. 772, 30 N.Y.S.2d 929 (1941), reh'g denied, 287 N.Y. 854, 40 N.E.2d
49 (1942); Many v. Bradford, 242 A.D. 741, 274 N.Y.S. 995 (1934), aff'd, 266 N.Y. 558, 195 N.E. 199 (1935). "The
husband met his death while employed in a cemetery in connection with the digging of a grave and the burial of a body.
He was struck by lightning. His employment exposed him to the hazard." Hughes v. Trustees of St. Patrick's Cathedral,
245 N.Y. 201, 156 N.E. 665 (1927). "Heat prostration is an accidental injury arising out of and during the course of the
employment, if the nature of the employment exposes the workman to risk of such injury. Madura v. City of New York,
238 N.Y. 214, 144 N.E. 505 (1924). Although the risk may be common to all who are exposed to the sun's rays on a hot
day, the question is whether the employment exposes the employee to the risk. Katz v. A. Kadans & Co., 232 N.Y. 420,
134 N.E. 330, 23 A.L.R. 401 (1922)."

Page 191
1A-III Benedict on Admiralty § 50



54 of 97 DOCUMENTS

Benedict on Admiralty

Copyright 2011, Matthew Bender & Company, Inc., a member of the LexisNexis Group.

Volume 1A: Longshore and Harbor Worker Compensation Act Chapters I-V, Apps. A-E
Chapter III CONDITIONS FOR COVERAGE OF INJURIES

1A-III Benedict on Admiralty § 51

§ 51. Workman Acting Entirely for His Own Purposes.

Where the workman, though during a time when the course of his employment is subsisting, does something entirely for
his own purposes and thereby incurs a risk which causes an accident, he is not entitled to compensation. n1

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPersonal InjuriesMaritime Workers' ClaimsLongshore & Harbor Workers' Compensation ActWorkers'
Compensation & SSDICompensabilityCourse of EmploymentRisksWorkers' Compensation & SSDIMaritime Workers'
ClaimsCompensabilityLongshore & Harbor Workers' Compensation ActCoverage & DefinitionsInjuries

FOOTNOTES:
(n1)Footnote 1. Demara v. Employers Liability Assurance Corp., Ltd., 250 F.2d 799 (5th Cir.), cert. denied, 358 U.S.
845, 79 S. Ct. 69, 3 L. Ed. 2d 79 (1958); Manues v. Ships and Power, Inc., 180 F. Supp. 850 (E.D. La. 1960) (death
occurring on a personal and private mission of employee); Pasquel v. Coverly, 4 N.Y.2d 28, 171 N.Y.S.2d 848, 148
N.E.2d 899 (1958); Congdon v. Klett, 307 N.Y. 218, 120 N.E.2d 796 (1954); Dunn v. University of Rochester, 266
N.Y. 362, 194 N.E. 856 (1935); Daly v. Bates & Roberts, 224 N.Y. 126, 120 N.E. 118 (1918); National Surety Corp. v.
Bonds, 275 F.2d 389 (5th Cir. 1960) trip undertaken for employee's own benefit.
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§ 52. Work Outside Sphere of Employment.

If the workman goes outside the sphere of his employment as defined by his employer, he is not generally entitled to
compensation if he sustains an accident while doing so. n1

But after return to duty from any deviation, he is once again covered. n2 Where the deviation is of a minor nature, as for
instance during short lulls in the employee's work, the employee continues to be within the zone of protection. n3

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPersonal InjuriesMaritime Workers' ClaimsLongshore & Harbor Workers' Compensation ActWorkers'
Compensation & SSDICompensabilityCourse of EmploymentRisksWorkers' Compensation & SSDIMaritime Workers'
ClaimsCompensabilityLongshore & Harbor Workers' Compensation ActCoverage & DefinitionsInjuries

FOOTNOTES:
(n1)Footnote 1. Owen v. Hardware Mutual Casualty Co., 158 F.2d 471 (5th Cir. 1946); Metropolitan Sand & Gravel
Corp. v. Lowe, 22 F. Supp. 65 (E.D.N.Y. 1938); Hundley v. Hartford Accident & Indemnity Co., 87 F.2d 416 (5th Cir.
1937); Demara v. Employers Liability Assurance Corp., Ltd., 250 F.2d 799 (5th Cir.), cert. denied, 358 U.S. 845, 79 S.
Ct. 69, 3 L. Ed. 2d 79 (1958).

(n2)Footnote 2. Maryland Casualty Co. v. Levine, 67 F.2d 816 (5th Cir. 1933).

(n3)Footnote 3. Penn Stevedoring Corp. v. Cardillo, 72 F. Supp. 991 (S.D.N.Y. 1947), aff'd, 165 F.2d 789 (2d Cir.
1948).
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§ 53. Workman Acting Negligently--Added Perils.

If a workman sustains an accident while he is doing an act which is within his sphere of employment, the mere fact that
he has acted negligently or failed to adopt the safest method of working will not deprive him of compensation. n1
Where, however, whether from recklessness or for any other reason, a workman does something which it was no part of
his employment to do, and thereby incurs a risk to which he was neither required nor authorized to expose himself, an
accident so caused will not arise out of the employment. n2 This statement embodies what is known as the doctrine of
added peril. n3 This doctrine applies only in cases where a workman does something wholly foreign to the work he was
engaged upon; it does not apply to cases where in the performance of his duties he accepts or incurs unnecessary risk or
danger. n4 The question to be decided is whether the workman at the time of the accident was doing the job he was
employed to do--the manner of the doing of the job, however dangerous, not being relevant--or whether he arrogated to
himself duties which he was not employed to perform. n5

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPersonal InjuriesMaritime Workers' ClaimsLongshore & Harbor Workers' Compensation ActWorkers'
Compensation & SSDICompensabilityCourse of EmploymentGeneral OverviewWorkers' Compensation &
SSDICoverageGeneral OverviewWorkers' Compensation & SSDIMaritime Workers' ClaimsCompensabilityLongshore
& Harbor Workers' Compensation ActCoverage & DefinitionsInjuries

FOOTNOTES:
(n1)Footnote 1. Longshore and Harbor Workers' Compensation Act § 4(b), 33 U.S.C. § 904(b); Burns S.S. Co. v.
Pillsbury, 175 F.2d 473 (9th Cir. 1949); Hartford Accident & Indemnity Co. v. Cardillo, 112 F.2d 11 (D.C. Cir.), cert.
denied, 310 U.S. 649, 60 S. Ct. 1100, 84 L. Ed. 1415 (1940); Wheeling Corrugating Co. v. McManigal, 41 F.2d 593
(4th Cir. 1930); Bethlehem Steel Co. v. Parker, 64 F. Supp. 615 (D. Md. 1946); Barnes v. Nunnery Colliery Co., [1912]
A.C. 44.

(n2)Footnote 2. Roberts & Oake v. Indus. Commission, 378 Ill. 612, 39 N.E.2d 315 (1942); Terminal R. Ass'n of
St. Louis v. Indus. Commission, 309 Ill. 203, 140 N.E. 827 (1923); Monahan v. Hoage, 90 F.2d 419 (D.C. Cir. 1937).
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(n3)Footnote 3. Bubis v. Flockhart Foundry Co., 15 N.J. Misc. 299, 191 A. 281 (Workmen's Comp. Bureau 1937).

(n4)Footnote 4. Harris v. Associated Portland Cement Mfr. Ltd., [1939] A.C. 71 (1938) a workman who had to
work in water was permitted to dry his leggings at the end of his shift by putting them in the draught from a turbine;
finding the place where he usually put them occupied, the workman sought to put them inside the turbine casing, and
while doing so his hand was caught by the fan. The county court judge found that he had "added a peril" to his
employment by his extreme rashness in putting his hand inside the turbine casing, and refused him compensation; this
finding was upheld by the Court of Appeal, but the House of Lords reversed the decision, holding that, as the workman
in drying the leggings was doing something within the scope of his duty, no amount of negligence in so doing could
constitute an added peril so as to disentitle him to compensation.

"The appellant in the present case was doing something which was within the scope of his
duty--namely, drying his leggings--and the fact that he proceeded to do it in an extremely rash way does
not prevent the accident ... from arising out of his employment. The question is not one of degree but of
kind, not of the degree of carelessness or rashness which the workman exhibits in doing his work, but
whether he is doing his work at all." Per Lord Macmillan at 85, 86.

(n5)Footnote 5. Id.
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§ 54. Action in Breach of Prohibition.

If a workman, in the course of his employment, transgresses an order or prohibition, express or implied, it is necessary
to consider whether the order or prohibition transgressed is one which limits the sphere of the workman's employment,
or one which merely regulates his conduct within that sphere, as it is only a transgression of a prohibition of the former
class which will prevent the recovery of compensation. n1

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPersonal InjuriesMaritime Workers' ClaimsLongshore & Harbor Workers' Compensation ActWorkers'
Compensation & SSDICompensabilityCourse of EmploymentGeneral OverviewWorkers' Compensation &
SSDIMaritime Workers' ClaimsCompensabilityLongshore & Harbor Workers' Compensation ActCoverage &
DefinitionsGeneral OverviewWorkers' Compensation & SSDIMaritime Workers' ClaimsCompensabilityLongshore &
Harbor Workers' Compensation ActCoverage & DefinitionsInjuries

FOOTNOTES:
(n1)Footnote 1. Plumb v. Cobden Flour Mills, Ltd., [1914] A.C. 62:

"Nor can you deny him compensation on the ground only that he was injured through breaking rules,
but if the thing he does imprudently or disobediently is different in kind from anything he was required
or expected to do or is put outside the range of his service by a genuine prohibition, then I should say
that the accidental injury did not arise out of his employment." Per Lord Haldane.

Bubis v. Flockhart Foundry Co., 15 N.J. Misc. 299, 191 A. 281 (Workmen's Comp. Bureau 1937); Reimers v. Proctor
Publishing Co., 85 N.J.L. 441, 89 A. 931 (1914); Smith v. Corson, 87 N.J.L. 118, 89 A. 931 (1915); Kolaszynski v.
Klie, 91 N.J.L. 37, 102 A. 5 (1917); Morris v. James Bell Co., Inc., 10 N.J. Misc. 619, 160 A. 211 (1932); Macechko v.
Bowen Mfg. Co., 179 A.D. 573, 166 N.Y.S. 822 (1917); Chila v. New York Cent. R. Co., 251 A.D. 575, 297 N.Y.S.
850 (1937); Erdberg v. United Textile Print Works, 216 A.D. 574, 216 N.Y.S. 275 (1926):
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"The disobedience of an order may do no more than to establish a fault on the part of an injured
employee. In that case the employee would not lose his right to compensation. The order, however, may
go further. It may so restrict the activities of the employee that its violation would place him outside the
sphere of his employment, in which case compensation would not be payable. Thus a machine operator
whose employment requires him to oil the machine is not outside the sphere of his employment if,
against orders, he oils it when the machine is in motion. Macechko v. Bowen Mfg. Co., 166 N.Y.S. 822,
179 App. Div. 573; Fox v. Truslow & Fulle, Inc., 198 N.Y.S. 735, 204 App. Div. 584. On the other hand,
if oiling the machine is at all times forbidden, he is beyond the sphere of his employment if he is injured
in the course of doing the thing forbidden. Yodakis v. Alexander Smith & Sons Carpet Co., 183 N.Y.S.
768, 193 App. Div. 150. In the latter instance the employee would be doing work absolutely forbidden;
whereas in the former he would be doing the work of his employment but in a forbidden manner. An
employee riding upon and operating a freight elevator, contrary to a rule, is outside the sphere of his
employment (Ebberman v. Walther & Co., 204 N.Y.S. 406, 209 App. Div. 248); so also, if he
experiments with a machine which he is not employed, but on the contrary is forbidden, to run (Rendino
v. Continental Can Co., 226 N.Y. 565, 123 N.E. 886). It is clear also that an employer's order might be
effective to limit the sphere of employment, not only where it restricts the activities of the employee, but
likewise where it confines the exercise of such activities to a certain time and place. Thus, if an employee
were required to work in a given room of a plant, and forbidden to work in any other room, or were
forbidden to use any other means of access than one specified, his breach of the rule would take him
outside of the employment. In Barnes v. Nunnery Colliery Co., [1912] A.C. 44, a workman proceeding
to his work in a colliery, instead of walking, rode in an empty tub, which he was forbidden to do, and
was killed. It was held that he was not in the course of his employment, and that an award did not lie."
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§ 55. Acts Under Orders or in Accordance With Customer in Emergency.

Where the workman is acting in accordance with the orders of some person in authority or is following a recognized
custom or practice he is entitled to coverage although doing something that would otherwise be outside his sphere of
employment. n1

A workman's sphere of employment cannot be restricted by a nominal prohibition which is not enforced by the
employer or his officials or by an order which is ambiguous and is misunderstood by the workman. n2

Where the workman departs from the scope of his duties in an emergency, the accident may be held to arise out of the
employment. n3

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPersonal InjuriesMaritime Workers' ClaimsLongshore & Harbor Workers' Compensation ActWorkers'
Compensation & SSDICompensabilityCourse of EmploymentEmergenciesWorkers' Compensation & SSDIMaritime
Workers' ClaimsCompensabilityLongshore & Harbor Workers' Compensation ActCoverage & DefinitionsGeneral
OverviewWorkers' Compensation & SSDIMaritime Workers' ClaimsCompensabilityLongshore & Harbor Workers'
Compensation ActCoverage & DefinitionsInjuries

FOOTNOTES:
(n1)Footnote 1. Douglas Aircraft Co. v. Indus. Accident Comm'n, 47 Cal. 2d 729, 306 P.2d 625 (1957); Castagna's
Case, 310 Mass. 325, 38 N.E.2d 63 (1941). See also Bates v. Gulf States Utilities Co., 249 La. 1087, 193 So. 2d 255
(1966); Birdwell v. Western Tug & Barge, 16 BRBS 321 (1984) (The Board affirmed the ALJ's finding that the
decedent's supervisor ordered him to return to the shipyard in order to perform his duties as a watchman and that the
decedent drowned in the course of performing his watchman's duties, where the ALJ found that the supervisor's remarks
to a police officer on the day the decedent's body was found were more credible than his subsequent remarks concerning
whether he had instructed the decedent to return to work the evening of the accident, and the employer did not establish
that the ALJ's credibility determination was either inherently incredible or patently unreasonable.). For illustrative
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English cases see the following: Lane v. Lusty (W) & Son, [1915] 3 K.B. 230; Gane v. Norton Hill Colliery Co., [1909]
2 K.B. 539; Richardson v. Denton Colliery Co., Ltd., 109 L.T. 370 (C.A. 1913).

(n2)Footnote 2. Penn Stevedoring Corp. v. Cardillo, 72 F. Supp. 991 (S.D.N.Y. 1947), aff'd, 165 F.2d 789 (2d Cir.
1948); Bull Insular Line, Inc. v. Schwartz, 23 F. Supp. 359 (E.D. N.Y. 1938).

(n3)Footnote 3. O'Leary v. Brown-Pacific-Maxon, 340 U.S. 504, 71 S. Ct. 470, 95 L. Ed. 483, 1951 A.M.C. 411
(1951); New Amsterdam Cas. Co. v. McManigal, 87 F.2d 332 (2d Cir. 1937); Dunn v. Hambleton Terminal Corp., 257
A.D. 1095, 14 N.Y.S.2d 671 (1939).

Page 199
1A-III Benedict on Admiralty § 55



59 of 97 DOCUMENTS

Benedict on Admiralty

Copyright 2011, Matthew Bender & Company, Inc., a member of the LexisNexis Group.

Volume 1A: Longshore and Harbor Worker Compensation Act Chapters I-V, Apps. A-E
Chapter III CONDITIONS FOR COVERAGE OF INJURIES

1A-III Benedict on Admiralty § 56

§ 56. Intoxication of Employee.

The fact that the workman is drunk at the time of the accident does not necessarily prevent the accident from arising out
of the employment. If, however, the accident was due solely to the workman's drunken condition and not to any risk of
the employment, compensation is not payable. n1

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPersonal InjuriesMaritime Workers' ClaimsLongshore & Harbor Workers' Compensation ActWorkers'
Compensation & SSDICompensabilityInjuriesIntoxicationWorkers' Compensation & SSDIMaritime Workers'
ClaimsCompensabilityLongshore & Harbor Workers' Compensation ActCoverage & DefinitionsInjuries

FOOTNOTES:
(n1)Footnote 1. Longshore and Harbor Workers' Compensation Act § 3(c), 33 U.S.C. § 903(c) specifically provides
"No compensation shall be payable if the injury was occasioned solely by the intoxication of the employee. ..." Phoenix
Assur. Co. of New York v. Britton, 289 F.2d 784 (D.C. Cir. 1961): injury and death not occasioned solely by
intoxication. See also Maryland Casualty Co. v. Cardillo, 107 F.2d 959 (D.C. Cir. 1939); Wimmer v. Hoage, 90 F.2d
373 (D.C. Cir. 1937); Sheridon v. Petro-Drive, Inc., 18 BRBS 57 (1986) (The Board held that an administrative law
judge erred in relying only on claimant's intoxication to rebut the § 20(c) presumption. The Board could not conclude
that substantial evidence supported the ALJ's finding when the precise sequence of events causing the injury was not
known and the ALJ did not rule out other possible causes. Accordingly, the ALJ's finding was vacated and remanded
for a proper application of the § 20(c) presumption. On remand the ALJ should also consider the issue of jurisdiction
under §§ 2(3) and 3(a) of the Act in light of Herb's Welding, Inc. v. Gray, 470 U.S. 414, 105 S. Ct. 1421, 84 L. Ed. 2d
406 (1985). Since claimant was a welder on a fixed offshore drilling platform, if his rig was outside of state waters he
might be eligible for benefits pursuant to the Outer Continental Shelf Lands Act.); Birdwell v. Western Tug & Barge, 16
BRBS 321 (1984) (Since the ALJ's finding that the § 20(c) presumption was not rebutted was supported by substantial
evidence and is in accordance with law, § 3(b) did not bar recovery where the ALJ ultimately concurred with the
autopsy pathologist's opinion that intoxication may have been a factor in decedent's death but it was not the principal,
let alone sole, cause of death.).
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§ 57. Contravention of Statutory Regulations.

An accident arises out of and in the course of the employment of a workman notwithstanding that, at the time when the
accident happened, he was acting in contravention of any statutory or other regulation applicable to his employment, or
of any orders given by his employer, or was acting without instructions from his employer, if the act was done by him
for the purposes of and in connection with his employer's trade or business. n1

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPersonal InjuriesMaritime Workers' ClaimsLongshore & Harbor Workers' Compensation ActWorkers'
Compensation & SSDICompensabilityCourse of EmploymentGeneral OverviewWorkers' Compensation &
SSDIMaritime Workers' ClaimsCompensabilityLongshore & Harbor Workers' Compensation ActCoverage &
DefinitionsInjuries

FOOTNOTES:
(n1)Footnote 1. Longshore and Harbor Workers' Compensation Act § 4(b), 33 U.S.C. § 904(b) specifically provides
that compensation shall be payable irrespective of fault as a cause for the injury. The only bar to compensation under §
3(c), 33 U.S.C. § 903(c) "if the injury was occasioned solely by the intoxication of the employee or by the willful
intention of the employee to injure or kill himself or another." See Burns S.S. Co. v. Pillsbury, 175 F.2d 473 (9th Cir.
1949); Bethlehem Steel Co. v. Parker, 64 F. Supp. 615 (D. Md. 1946); Hartford Accident & Indemnity Co. v. Cardillo,
112 F.2d 11 (D.C. Cir.), cert. denied, 310 U.S. 649, 60 S. Ct. 1100, 84 L. Ed. 1415 (1940); Chaffe v. Effron, 1 A.D.2d
194, 149 N.Y.S.2d 115 (1956).
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§ 58. Unexpected Consequences of Accident.

Compensation is only payable in respect of death or disability which results from injury by accident. n1 If death or
incapacity in fact results from the accident, it is no answer to a claim to show that it was not a natural or probable
consequence thereof. n2

If the death is caused by a complaint supervening upon the accident, although such complaint may not be a natural or
usual result of the injury, the death results from the accident. n3 When death is hastened by an injury it must be deemed
to be caused by it. n4

Death, or unexpected consequences arising from reasonable endeavors to effect a cure, or alleviate symptoms result
from the accident. n5

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPersonal InjuriesMaritime Workers' ClaimsLongshore & Harbor Workers' Compensation ActWorkers'
Compensation & SSDICompensabilityCourse of EmploymentCausationWorkers' Compensation &
SSDICompensabilityInjuriesAccidental InjuriesWorkers' Compensation & SSDIMaritime Workers'
ClaimsCompensabilityLongshore & Harbor Workers' Compensation ActCoverage & DefinitionsInjuries

FOOTNOTES:
(n1)Footnote 1. Longshore and Harbor Workers' Compensation Act § 2(10) and § 2(11), 33 U.S.C. §§ 902(10) and
902(11).

" "Disability' means incapacity because of injury to earn the wages which the employee was receiving at the time of
the injury in the same or any other employment; but such terms shall mean permanent impairment, determined (to the
extent covered thereby) under the guides to the evaluation of permanent impairment promulgated and modified from
time to time by the American Medical Association, in the case of an individual whose claim is described in § 10(d)(2).
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" "Death' as a basis for a right to compensation means only death resulting from an injury." Thus there must be causal
connection between death and disability and injury. Kirby v. Dance Freight Lines, 226 F. Supp. 947 (E.D. Tenn. 1964).
See Globe Indemnity Co. v. Matthews, 131 F.2d 433 (5th Cir. 1942).

(n2)Footnote 2. Jenkins v. American Mut. Liab. Ins. Co., 113 F. Supp. 250 (E.D. Tenn. 1953); Dunham v. Claine,
[1902] 2 K.B. 292.

(n3)Footnote 3. Manis v. Travelers Ins. Co., 239 F. Supp. 439 (E.D. Tenn. 1965); Canadian Gulf Line Ltd. v. Shea,
404 F.2d 24 (5th Cir. 1968); evidence that continual pain, loss of sleep and emotional worry arising out of injury
suffered some six months earlier aggravated the heart condition and contributed to employee's death. Friend v. Britton,
220 F.2d 820 (D.C. Cir.), reh'g denied sub nom. Harry Alexander, Inc. v. Friend, 350 U.S. 836, 76 S. Ct. 72, 100 L. Ed.
745 (1955); Kling v. Central Lumber & Millwork Co., 26 N.J. Misc. 152, 57 A.2d 670 (1948); Lundy v. George Brown
& Co., 93 N.J.L. 107, 106 A. 362 (1919). See also following illustrative English cases: Ystradowen Colliery Co. v.
Griffiths, [1909] 2 K.B. 533 (C.A.) (pneumonia caused by having to crawl home after injury to knee on a cold day);
Kelly v. Auchenlea Coal Co., (1911) S.C. 864, 4 B.W.C.C. 417 (pneumonia, caused by inhaling gas); Groves v.
Burroughes and Watts, Ltd., 4 B.W.C.C. 185, (C.A. 1911) (strain at work causes breakdown of imperfectly healed
operation wound: claim in respect of subsequent death from septic poisoning succeeds). Thoburn v. Bedlington Coal
Co., 5 B.W.C.C. 128, (C.A. 1911) (death from bronchitis following influenza, which proved fatal owing to debility
caused by injury); Euman v. Dalziel & Co., [1913] S.C. 246, 6 B.W.C.C. 900 (death found to result from accident
though certified to be from peritonitis); Chantler v. Bromley, 14 B.W.C.C. 14, (C.A. 1921) (injury leading to
broncho-pneumonia); Morgan v. Speedwill (Owners), 14 B.W.C.C. 226 (C.A. 1921) (influenza and pneumonia after
injury which had lowered the workman's vitality: death caused or accelerated by accident). Claims which depend upon
an allegation of "lowered vitality" as the result of an accident, however, have been viewed with suspicion, especially if a
long interval has elapsed (Comery v. New Hucknall Colliery Co., 88 L.J.K.B. (n.s.) 462, at 465 (C.A. 1919) per
Scrutton, L.J. Thus claims failed where death from tuberculosis followed nine months after a successful operation upon
a hernia caused at work (Klempe v. Clyde Shipping Co., (1918), 87 L.J.K.B. (n.s.) 861 (C.A. 1918), where tuberculosis
caused the death of a workman who had done lighter work for 78 weeks after injuring his back (Comery v. New
Hucknall Colliery Co., supra ); where death occurred four years after an accident, the medical evidence being in conflict
and the arbitrator taking into account the length of time between death and accident (Taylorsen v. Framwellgate Coal
and Coke Co., 6 B.W.C.C. 56 (C.A. 1913); but contrast with these cases, Thoburn v. Bedlington Coal Co., supra; Beare
v. Garrod (1915), 85 L.J.K.B. (n.s.) 717 (C.A.) (existing tuberculosis, which had been latent for two years, rendered
acute by paralysis of brain due to a fall from cart; claim allowed); and Evers v. Curtis, 26 B.W.C.C. 553 (C.A. 1933)
(accident causes melancholia which renders workman more susceptible to broncho-pneumonia, from which he dies:
arbitrator's decision in favor of employers reversed on appeal). It is not necessary to show that the workman would not
have caught the disease but for the accident: it is enough for the applicant to establish that the injury rendered the
workman more susceptible to the disease (id. per Romer, L.J.).

(n4)Footnote 4. Mississippi Shipping Co. v. Henderson, 231 F.2d 457 (5th Cir. 1956); American Sugar Refining
Co. v. Ned, 209 F.2d 636 (5th Cir. 1954); Southern Stevedoring Co. v. Henderson, 175 F.2d 863 (5th Cir. 1949).

(n5)Footnote 5. Lindsay v. George Washington Univ., 279 F.2d 819 (D.C. Cir. 1960); Fernandez v. Gantz, 113 F.
Supp. 763 (D.C. Cir. 1953); Evans v. Newport News Shipbuilding and Dry Dock Co., 243 F. Supp. 1017 (E.D. Va.
1965), aff'd, 361 F.2d 364 (4th Cir.), cert. denied, 385 U.S. 959, 87 S. Ct. 397, 17 L. Ed. 2d 304 (1966); Mohr v. United
States, 184 F. Supp. 80 (N.D. Ca. 1960); Berry v. United States, 157 F. Supp. 317 (D. Or. 1957).
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§ 59. Intervening Independent Cause.

Death or incapacity due to intervening independent cause such as neglect or refusal to take or submit to proper remedial
measures, cannot be held to result from the original injury. n1

Legal Topics:

For related research and practice materials, see the following legal topics:
TortsNegligenceCausationProximate CauseIntervening CausationWorkers' Compensation &
SSDICompensabilityCourse of EmploymentCausationWorkers' Compensation & SSDIMaritime Workers'
ClaimsCompensabilityLongshore & Harbor Workers' Compensation ActCoverage & DefinitionsInjuries

FOOTNOTES:
(n1)Footnote 1. Dunham v. Clave, [1902] 2 K.B. 292.

"If the chain of causation is broken by a novus actus interveniens so that the old cause goes and a
new one is substituted for it, that is a new act which gives a fresh origin to the after consequences."

The point here dealt with is somewhat different from the one where suspension of the payment of compensation is
ordered upon the unreasonable refusal of the injured employee to submit to medical or surgical treatment. See Evans v.
Stearns-Roger Mfg. Co., 253 F.2d 383 (10th Cir. 1958); Parker v. Mead Corp., 91 F. Supp. 960 (E.D. Tenn. 1949), aff'd,
183 F.2d 952 (6th Cir. 1950); Dillon v. Lloyd's of London, 178 F. Supp. 164 (E.D. La. 1959). See also Bludworth
Shipyard, Inc. v. Lira, 700 F.2d 1046, 15 BRBS 120 (CRT) (5th Cir. 1983) (The Fifth Circuit held that a claimant's
intentional failure to inform his treating physicians that he was a prior heroin addict constituted a supervening
independent cause that was sufficient to sever the causal relationship between claimant's work-related back injury and
his readdiction to heroin following treatment with narcotics, reversing the Board's finding that the employer hadfailed to
rebut the § 20(a) presumption, and denying payment for medical expenses incurred as a result of the readdiction.);
Mijangos v. Avondale Shipyards, Inc., 19 BRBS 15 (1986) (The Board affirmed the ALJ's finding that claimant's entire
arm ailment was related to his employment injury. The subsequent aggravation resulted in the natural progression of the
existing condition; there was nothing to suggest that it was an independent, intervening cause which could defeat
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liability. Given the overwhelming medical opinions, professional assessments, and employer's willingness to work with
claimant in order to find him a suitable job, the ALJ's failure to discuss the professional and medical opinions were
significant, and his discrediting of employer's Manager of Workmen's Compensation was not rational. Furthermore,
claimant refused to cooperate with employer's re-employment efforts. Accordingly, the Board remanded the case for
reconsideration of the extent of claimant's disability.); Rucker v. Lawrence Mangum & Sons, 18 BRBS 74 (1986) (The
Board vacated an administrative law judge's finding of a 20% permanent partial disability to the left arm and remanded
the case to the deputy commissioner for a ruling on the issue of the reasonableness of claimant's decision to forego
surgery. Under § 7(d) of the Act there must be a determination of whether claimant unreasonably refused surgery before
the ALJ may award compensation.).
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§ 60. Injuries by Willful Acts of Employee.

Where the injury is occasioned by the willful intention of the employee to injure or kill himself or another, coverage is
expressly denied. n1 A distinction should be drawn between willful intention to kill oneself and an act of
self-destruction due to a mental condition. n2 If suicide results from an insanity directly caused by the injury, it is
compensable. n3 The question whether the death was a suicide or accidental and whether the suicide was due to insanity
caused by the accident are questions of fact and as in other cases the finding of the Deputy Commissioner will not
normally be disturbed. n4

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPersonal InjuriesMaritime Workers' ClaimsLongshore & Harbor Workers' Compensation ActWorkers'
Compensation & SSDICompensabilityInjuriesPsychological InjuriesWorkers' Compensation &
SSDICompensabilityInjuriesSelf-Inflicted InjuriesWorkers' Compensation & SSDICompensabilityInjuriesWillful
MisconductWorkers' Compensation & SSDIMaritime Workers' ClaimsCompensabilityLongshore & Harbor Workers'
Compensation ActCoverage & DefinitionsInjuries

FOOTNOTES:
(n1)Footnote 1. Longshore and Harbor Workers' Compensation Act § 3(c), 33 U.S.C. § 903(c). See also Arrar v. St.
Louis Shipbuilding Co., 780 F.2d 19, 18 BRBS 37 (CRT) (8th Cir. 1985) (The Eighth Circuit held that an ambiguous
statement made by a participant in a fight that claimant "hit" or "grabbed" him did not prove that claimant's injury arose
through a wilful intent to injure another and therefore failed to overcome the statutory presumption, and accordingly
reversed the Board's order denying benefits and remanded the case to the Board for a determination of disability and
any proper award in light of the ruling.); Green v. Atlantic & Gulf Stevedores, Inc., 18 BRBS 116 (1986) (An ALJ's
holding that claimant's injury did not result from an initial fight with a truckdriver at the dock was rational and
supported by the record. The ALJ found that claimant's actions of renewing the fight, with a deadly weapon, did not
constitute self-defense, but rather an intentional desire to injure or kill the other fighter. The Board accordingly affirmed
the ALJ's denial of benefits.); Williams v. Healy-Ball-Greenfield, 15 BRBS 489 (1983) (The Board reversed and
remanded an ALJ's decision denying benefits to the widow of the deceased and also denying benefits to the deceased's

Page 206



cousin, who was injured with the deceased in an altercation which occurred during the claimant's and deceased's
working hours and activities. The assailant's intention to harm the covered employees did not trigger the § 3(b) bar to
compensation, nor was the assailant's intention relevant to the presumption in § 20(d); so long as the injury or death was
not caused by the willful intention of the injured employee to injure or kill himself or another, the presumption that the
injury was not wilful remained in the case.).

(n2)Footnote 2. Voris v. Texas Employers Ins. Ass'n, 190 F.2d 929 (5th Cir. 1951), cert. denied, 342 U.S. 932, 72
S. Ct. 376, 96 L. Ed. 2d 694 (1952).

(n3)Footnote 3. Terminal Shipping Co. v. Traynor, 243 F. Supp. 915 (D. Md. 1965).

(n4)Footnote 4. Del Vecchio v. Bowers, 296 U.S. 280, 56 S. Ct. 190, 80 L. Ed. 229 (1935); Salmon Bay Sand &
Gravel Co., Inc. v. Marshall, 93 F.2d 1 (9th Cir. 1937).
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Reserved.

§§ 61Reserved.
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§ IV.syn Synopsis to Chapter IV: PAYMENT OF COMPENSATION

§ 71a. Notice of Injury or Death: Time for Giving Notice; Form of Notice; Method of Delivery of Notice; Penalties
for False Statements.

§ 71b. Time for Filing Notice: Exceptions--Occupational Diseases; Knowledge of Injury or Death; Lack of
Prejudice; Deputy Commissioner Excuses.

§ 72a. Time for Filing Claims: Nature and Form of Claim; Awareness That Injury Is Job-Related; Effect of
Voluntary Compensation Payments.

§ 72b. Time for Filing Claims: Exceptions--"First Hearing"; Occupational Diseases; Incompetency; Termination of
Lawsuit; Employer's Report.

§ 73. Medical Services and Supplies: Employer's Duty To Furnish Medical Services and Supplies; Choice of
Attending Physician; Reimbursement for Medical and Other Expenses; Attending Physician's Report of Injury and
Treatment--Form LS-1; Suspension of Compensation for Refusal To Submit to Physical Examination or Medical
Treatment; Effect of Third-Party Fault or Neglect.

§ 74. Compensation Payable--Determination of Pay in Disability and Death Cases: Computation of Average
Weekly Wage for Employees Working Substantially the Whole Year Prior to Injury--Section 10(a); Computation of
Average Weekly Wage for Employees Not Working Substantially the Whole Year Prior to Injury--Section 10(b);
Computation of Average Weekly Wage When Sections 10(a) and (b) Do Not Apply--Section 10(c); Adjustments of
Compensation for Pre-Amendment Disability or Death; Source of Additional Compensation.

§ 75. Compensation Payable--Disability Benefits: Permanent Total Disability; Temporary Total Disability;
Permanent Partial Disability; Temporary Partial Disability; Injury Increasing Disabilities; Special Fund; Maintenance
for Employees Undergoing Vocational Rehabilitation; Settlements; Employees Reporting Income While Disabled.

§ 76a. Compensation Payable--Death Benefits: Generally.

§ 76b. Compensation Payable--Death Immediately Resulting From Injury: Eligibility; Computation of Benefits;
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Employer and Carrier Liability; Constitutionality.

§ 76c. Compensation Payable--Death Following Permanent Total Disability: Eligibility; Computation of Benefits;
Minimum Benefits; Maximum Benefits; Employer and Carrier Liability; Constitutionality.

§ 76d. Compensation Payable--Death Following Permanent Partial Disability: Computation of Benefits;
Constitutionality.

§ 77a. Payment of Compensation: In General.

§ 77b. Payment of Compensation--Non-Controverted Claims: Payments; Suspension of Payments; Advance
Payments.

§ 77c. Payment of Compensation--Controverted Claims: Requirements for Controversion; Additional Assessments
of Liability--(1) Failure To Make Timely Compensation Payments, (2) Failure To Make Timely Payments Pursuant to
an Award, (3) Six Percent Interest for Failure To Make Timely Payments, (4) Additional Liability Due to
Administrative Delay; Notice of Final Payment; Credits for Advance Payments; Lump Sum Payments.

§ 78. Modification of Awards: Request for Modification; Time for Filing Modification Requests; Grounds for
Modification; Evidence in Modification Hearings; Effect of New Modification Orders; Scope.

§ 79a. Attorney's Fees: Application for Fees; Determination of Fees; Assessment of Fees; Assessment of Fees
Against the Employer; Assessment of Costs Against the Employer; Assessment of Fees Against the Claimant;
Assessment of Fees Against the Special Fund; Fines for Unapproved Fees; Disqualified Attorneys.

§ 79b. Tables of Items for Which Attorney's Fees and Costs May or May Not Be Assessed Against the Employer.

§§ 80-90. Reserved.
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§ 71a. Notice of Injury or Death: Time for Giving Notice; Form of Notice; Method of Delivery of Notice;
Penalties for False Statements.

In the event of injury or death covered by the provisions of the Longshore Act, it is essential that the injured employee,
or if deceased, his beneficiary, fulfill the strict notice and filing requirements of the Act in order to become entitled to
payment of compensation. Section 12 requires that a notice of injury or death be filed within thirty days, and Section 13
requires that a claim for compensation be filed within one year of the event causing the injury or death.

In the case of occupational diseases, notice must be given within one year after the claimant knows or should have
known of the relationship of the disease, the disability or death and his employment. Similarly in such instance, Section
13 provides that such claims will be deemed as timely filed if done within two years of the time when the employee
becomes aware, or in the exercise of reasonable diligence or by reason of medical advice, should have been aware of the
causal relationship between employment, the disease, and death or disability or within one year of the date of the last
compensation payment, whichever is later.

Section 12, together with its accompanying regulations, 20 C.F.R. §§ 702.211-702.217 (1985), carefully define when
the notice must be filed, the form of the notice, the method of delivery of the notice, and penalties for false statements.
These issues will be treated seriatim:

Time for giving notice. Under Section 12(a), an employee who has suffered an injury has thirty days in which to notify
the deputy commissioner and his employer of the event: n1

"Notice of an injury or death in respect of which compensation is payable under this Act shall be
given within thirty days after the date of such injury or death, or thirty days after the employee or
beneficiary is aware or in the exercise of reasonable diligence or by reason of medical advice, should
have been aware, of a relationship between the injury or death and the employment. ... Notice shall be
given (1) to the deputy commissioner in the compensation district in which the injury or death occurred,
and (2) to the employer." n2

Special exceptions exist to the thirty-day notice requirement with respect to occupational diseases and to hearing.
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Special rules exist as to the determination of the time parameters in cases involving hearing loss claims. Due to the
difficulties in determining when a loss of hearing has actually occurred, and to what extent such loss is severe and
permanent, the date of injury will be based on the day the claimant receives an audiogram and the resulting
accompanying report indicating a loss of hearing that is related to his or her employment. n3

It is important to note that when employees' potential coverage under the LHWCA is contingent on the denial of state
compensation coverage, n4 the time constraints for notice do not run until there is a final decision rendered which
denies such worker state coverage. n5

Therefore, aside from these limited circumstances, cases involving occupational diseases, n6 and other specific
exceptions, n7 it is the employee/claimant's responsibility to act with due diligence in giving timely notice within thirty
days.

Form of Notice. Under section 12(b) of the Longshoremen's Act, notice must be given in writing. Such notice should be
made on Department of Labor, OWCP Form LS-201. n8 This form is to be obtained by the injured employee or
deceased employee's beneficiary from the employer. The information furnished must include the name and address of
the employee, and a statement of the time, place, nature and cause of the injury or death. n9 This statement must be
more than a mere declaration that the employee has received an injury or is suffering from an illness that is related to his
employment; it must contain enough details about the nature and extent of the injury or disease to allow the employer to
conduct a prompt and complete investigation of the claim so that no prejudice will ensue. n10

Similarly, the Supreme Court has held that a claim, which will serve to notify the adverse parties of the allegations and
define the triable issues, must be filed in order for a prima facie case to be established. n11

Method of Delivery of Notice. The notice provision contained in section 12(c) of the Longshore Act n12 has been
expanded by section 702.215 of the accompanying regulations. n13 Notice must be given to the employer by hand or by
mail at the address posted by the employer to the person designated to receive notice. Notice to the deputy
commissioner may be by hand, by mail on a form supplied by the Secretary, orally in person, or by telephone. n14 In an
effort to facilitate notice filing, each employer must now designate a person authorized to receive such notice. Those
selected as designated notice receivers are to be people chosen among the "first line supervisors" (including foreman,
hatch-boss or timekeeper), local plant management, company nurse, or other individual traditionally entrusted with this
duty, who is located full time on the premises of the covered facility, and personnel office officials. n15 There must be
one designated official for each work place or for each work crew should there be no fixed worksite. n16

Section 12(c) and the Code of Federal Regulations further provide special instances where people other than those
authorized may nonetheless receive notice. If the employer is a partnership, any partner may receive the notice. In the
case of a corporation, it may be given to any authorized agent, officer or anyone in charge of the business at the injury
site. n17

A retired employee who has a LHWCA claim may give notice to any one of those who would have qualified as
designees for the employer (i.e., "first line supervisors," etc.), whether or not they have been actually authorized to
receive notice. n18

It is important that an employer properly designate someone to receive notice. n19 The employer must notify its
employees and the Secretary of Labor of these designations. The employer must conspicuously post at every work
location the authorized person's name and/or position, and the exact place and telephone number where he/she can be
reached. Such information should likewise be given to the deputy commissioner of the facility's compensation district.

Should the employer fail to properly designate or publish the name and /or position of someone authorized to receive
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notice, the employee or claimant may give notice to any one of those who would have qualified as designees for the
employer, except company nurse, (i.e. "first line supervisors," etc.). n20 However, in this case, the employer's failure to
properly designate or publish will constitute satisfactory reason for excusing claimant's failure to give notice. n21.

Effect of Failure to Give Notice--Special Exceptions. The failure of an employee or claimant to give adequate, timely
notice of a claim will generally serve to bar any action against the employer. However, Section 12(d) of the Longshore
Act provides special exceptions where an action would nevertheless be permitted. n22

Penalties for False Statements. Notice of a claim must be made truthfully. Accurate and unexaggerated statements
concerning real injuries are required so as to effect an honest evaluation and subsequent compensation for a workman's
claim. Unfortunately, there has been, in the past, a substantial amount of fraud in the notice and filing of LHWCA
claims. The relative ease with which one could fake or exaggerate an injury had been a means by which corrupt union
leaders could extort payoffs. n23 Likewise employers and carriers had been, at times, grossly understating their workers'
compensation and medical costs in order to lower their special fund assessments. n24

The 1984 Amendments provide for severe penalties to those who knowingly and willfully make false statements or
misrepresentations. Section 31(a)(1) provides that a claimant or representative who so falsely states a claim in order to
obtain LHWCA benefits or payment, will be guilty of a felony, and if convicted will have to face a maximum fine of
$10,000, or a maximum sentence of five years, or both. If an employer or carrier similarly knowingly and willfully
misstates a claim, and the injury results in death, the same penalties will apply. n25

In order to monitor and control claims, the United States attorney sitting in the district where the injury allegedly
occurred will make every reasonable effort to promptly investigate every complaint alleging that a misrepresentation
was made. n26 It is hoped that in these ways the notice given by the employer/claimant and acted upon by the
employer/carrier, will reflect the true and exact nature of an injury.

Legal Topics:

For related research and practice materials, see the following legal topics:
Workers' Compensation & SSDIAdministrative ProceedingsClaimsTime LimitationsClaim PeriodsWorkers'
Compensation & SSDIAdministrative ProceedingsClaimsTime LimitationsNotice PeriodsWorkers' Compensation &
SSDIAdministrative ProceedingsFraudWorkers' Compensation & SSDIMaritime Workers'
ClaimsCompensabilityLongshore & Harbor Workers' Compensation ActExclusivityWorkers' Compensation &
SSDIMaritime Workers' ClaimsCompensabilityLongshore & Harbor Workers' Compensation ActNotice & Claim
Periods

FOOTNOTES:
(n1)Footnote 1. See 20 C.F.R. § 702.212(a) (1990). See also Thompson v. Lockheed Shipbuilding and Constr. Co., 21
BRBS 94 (1988) (Where claimant's back injury arose of his ankle injury, for which timely notice had been given,
claimant was not required to give separate notice of his back condition as it did not arise from a separate accident.
Accordingly, the Board affirmed the ALJ's finding of timeliness.); Weber v. Seattle Crescent Container Corp., 19 BRBS
146 (1986) (The ALJ acted within his authority in determining whether claimant failed to meet the notice requirements
of § 12. Accordingly, since claimant did not contest the ALJ's specific findings, the Board affirmed his determination
that the claim was time barred under § 12. However, the case was remanded for the ALJ to consider whether claimant
sustained a neck injury during the course of his employer-requested hearing loss examination, since any injury arising
out of such examination would entitle claimant to medical benefits under § 7 of the Act.); Matthews v. Jeffboat, Inc., 18
BRBS 185 (1986) (Claimant gave timely notice of his injury under § 12. He gave oral notice on the day of his injury,
and written notice within 30 days of his awareness of the nature of his injury and its relation to his employment. The
weight of the medical evidence indicated that claimant's disability was related to his employment.); Osmundsen v. Todd
Pac. Shipyard, 755 F.2d 730, 17 BRBS 109 (CRT) (9th Cir. 1985) (The Ninth Circuit vacated the Board's decision
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denying benefits and remanded the case for further consideration where claimant did not give notice of his claim within
30 days of becoming aware of the relationship between his employment and his condition. Although claimant's original
petition was filed prior to the enactment of the 1984 Amendments to the Act, the court held that the claim was pending
on the effective date of the 1984 Amendments, which extend the notice period to one year, and since there are no
provisions in the 1984 Amendments which limit application of the amendments to claims subject to further
administrative review, the claim was governed by the amended notice period despite the fact that even the extended
limitations period had run prior to the date of enactment. The extension of the statute of limitations did not violate due
process even though the right of action had been time barred.).

(n2)Footnote 2. Horton v. General Dynamics Corp., 20 BRBS 99 (1987) (The Board held that: (1) claimant's
testimony was so unreliable that it could not provide substantial evidence to support a finding of awareness; and (2) the
ALJ erred in relying upon one selected portion of testimony which was internally inconsistent and contradictory when
viewed as a whole. Accordingly, the ALJ's finding of awareness was reversed, and the denial of benefits pursuant to §
12 vacated and remanded for further findings of fact as to whether § 12(d) can excuse claimant's failure to provide
sufficient notice of the injury.); Jasinskas v. Bethlehem Steel Corp., 735 F.2d 1, 16 BRBS 95 (CRT) (1st Cir. 1984)
(The First Circuit found that the record on the issues of whether the May notice was within 30 days of the time claimant
was "aware or in the exercise of reasonable diligence should have been aware" of the causal connection between
employment and death, and, if not, whether her delay was excusable, was sufficiently unclear to require a remand to the
ALJ. The Board erred in reversing the ALJ because that effectively permitted it to make findings of fact in an area
where it lacked the ability to do so competently.); Perkins v. Marine Terminals Corp., 16 BRBS 84 (1984) (The Board
reversed the ALJ's § 12(a) finding that the claimant was unaware of his compensable injury prior to contacting his
attorney, where the claimant testified he reported the accident to his union hall and employer on the day following the
accident.).

(n3)Footnote 3. 20 C.F.R. § 702.212(a)(3) (1990). See also 20 C.F.R. § 702.441 (1990); Macleod v. Bethlehem
Steel Corp., 20 BRBS 234 (1987) (The ALJ erred in finding that claimant's time of injury was 1964, since claimant first
became aware of the causal relationship between his hearing loss and his employment in 1980. Accordingly, the Board
found that since claimant's hearing loss constituted an occupational disease, his time of injury, under § 10(i), was
1980.); McQuillen v. Horne Bros., Inc., 16 BRBS 10 (1983) (The Board affirmed the ALJ's finding that the claimant
should have been aware that his hearing loss was due to his noisy work environment, where the claimant knew of the
relationship between hearing loss and noise exposure for the three years prior to his filing a claim, and failed to satisfy
§§ 12(a) and 13(a) of the Act. The fact that the employer instituted a hearing protection program and possessed a
general awareness of noise hazards did not establish that the employer had knowledge of the claimant's injury.).

(n4)Footnote 4. As prescribed in 20 C.F.R. § 701.401 (1990).

(n5)Footnote 5. 20 C.F.R. § 702.212(c) (1990). See also Todd v. Todd Shipyards Corp., 16 BRBS 163 (1984) (The
Board held that the employer was not prejudiced by decedent's failure to give the § 12 notice of injury, since the
employer had knowledge of decedent's injury when the state workers' compensation claim was timely filed. The Board
rejected the employer's argument that decedent should have been aware of his occupational illness, finding tiredness a
normal reaction to work, which would not establish decedent's awareness of work-related lung cancer prior to a medical
diagnosis.); Jones v. Newport News Shipbuilding & Dry Dock Co., 16 BRBS 347 (1984) (The Board affirmed an ALJ's
conclusion that claimant was not entitled to compensation since claimant failed to establish a diminution of wage
earning capacity due to asbestosis during his working career, and because he quit his employment never intending to
return to work, he did not establish any anticipated loss of wage-earning capacity in the future. It was irrelevant whether
claimant's retirement was on account of his age or the partial disability to his knee.).

(n6)Footnote 6. Section 12(a) states in pertinent part, "... in the case of an occupational disease which does not
immediately result in a disability or death, such notice shall be given within one year ..." This exception will be more
fully discussed in § 71b, infra.
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(n7)Footnote 7. See § 71b, infra.

(n8)Footnote 8. See Appendix B.

(n9)Footnote 9. 20 C.F.R. § 702.214 (1985).

(n10)Footnote 10. Strachan Shipping Co. v. Davis, 571 F.2d 968, 8 BRBS 161 (5th Cir. 1978), rev'g, 2 BRBS 272
(1975).

(n11)Footnote 11. U.S. Industries/Federal Sheet Metal, Inc. v. Director, OWCP, 455 U.S. 608, 71 L. Ed. 495, 14
BRBS 631 (1982).

(n12)Footnote 12. 33 U.S.C. § 912(c) (1984).

(n13)Footnote 13. 20 C.F.R. § 702.215 (1990).

(n14)Footnote 14. Id.

(n15)Footnote 15. 20 C.F.R. § 702.211(b)(1) (1990). See also Derocher v. Crescent Wharf & Warehouse, 17
BRBS 249 (1985) (The Board reversed an administrative law judge's decision denying benefits and held that where
claimant, who worked out of a hiring hall, provided timely notice to the entity which functioned as both a timekeeper
and personnel office for the employer, that timely notice should have been imputed to the employer. In an alternative
basis for their holding, the Board held that since claimant was unable to identify the last employer until July, 1980, the §
12 time limitation, as amended in 1984, was satisfied where claimant's notice to that employer was provided in
September, 1980.); Noack v. Zidell Explorations, 17 BRBS 36 (1985) (The Board found no errors in an ALJ's finding
that there was no work-related hearing loss after 1969 by weighing the medical evidence and claimant's testimony that
after July, 1969 he regularly and continuously wore ear protection devices. The Board also found no error with the
ALJ's rejection of the subsection 12(d)(1) exception and her finding that the portion of the claim for injuries through
1969 is time barred, and in finding that the employer did not have knowledge the ALJ acted properly within her
discretion to judge the credibility of witnesses.).

(n16)Footnote 16. 20 C.F.R. § 702.211(b)(1) (1990).

(n17)Footnote 17. 20 C.F.R. § 702.211(a) (1990).

(n18)Footnote 18. Id.

(n19)Footnote 19. 20 C.F.R. § 702.211(b) (1990).

(n20)Footnote 20. 20 C.F.R. § 702.211(a) (1990).

(n21)Footnote 21.. 20 C.F.R. § 702.211(b)(4) (1990).

(n22)Footnote 22. See also 20 C.F.R. § 702.216 (1990); Walker v. Sun Ship, Inc., 14 BRBS 1035 (3d Cir. 1982)
(The Third Circuit held that claimant's failure to give timely notice as required by § 12(a) of the Act was not excused by
claimant's reliance on his counsel or by § 12(d)(2) of the Act, denying a petition for review of the Board's order to
vacate an award and dismiss the claim. Claimant received notice of the work-relatedness of a lung-injury claim in
December, 1975, but the employer did not receive a copy of the claim until March, 1976. Counsel argued that this delay
beyond the 30-day requirement of § 12(a) was excusable since the employer already had knowledge of the fact of the
injury and the statute did not require that the employer also have knowledge of the work-relatedness of the injury.
Relying on a series of Supreme Court opinions the court concluded that even if claimant could rely on his counsel "such
reliance can excuse his failure to give notice only if the firm itself had a"satisfactory reason' for failing to comply with
the statutory requirement." Following this court's opinion in Sun Shipbuilding & Dry Dock Co. v. Bowman and the
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firm's participation in Walls v. Sun Shipbuilding & Dry Dock Co. claimant's attorneys were on notice that
work-relatedness of an injury is a component of the knowledge requirement of § 12(d). Thus, the firm should have filed
a § 12 notice within 30 days of the date that claimant learned of his work-related condition; the firm's failure to do so
was imputable to claimant.).

(n23)Footnote 23. Longshore and Harbor Workers' Compensation Act Amendments of 1984: House Report on
Conference Report on S. 38, 98th Cong. 2d Sess. 36 (1984) (statement of Mr. Erlenborn).

(n24)Footnote 24. Id. See also 20 C.F.R. § 702.217 (1990).

(n25)Footnote 25. Longshore and Harbor Workers' Compensation Act § 31(c), 33 U.S.C. § 931(c).

(n26)Footnote 26. Longshore and Harbor Workers' Compensation Act § 31(a)(2), 33 U.S.C. § 931(a)(2).
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§ 71b. Time for Filing Notice: Exceptions--Occupational Diseases; Knowledge of Injury or Death; Lack of
Prejudice; Deputy Commissioner Excuses.

The rationale for the requirement of the thirty-day notice is to enable defendants to act immediately on a worker's claim.
However, there are instances where the compliance with this notice provision is impossible or unnecessarily difficult (as
in cases involving occupational diseases), n1 or compliance is found to be unimportant, as the defendant would not be
harmed by the effect of not receiving the specifically prescribed notice of Section 12 (i.e., he has knowledge of the
injury or death, or there is lack of prejudice, etc.). Therefore, there are different guidelines governing these cases so as
to protect a claimant from having his claim unjustly barred by failure in exacting the notice requirements.

Occupational Diseases. Prior to the 1984 Amendments, difficulties frequently arose when employees suffered latent
injuries or were the victims of occupational diseases. n2 In such cases, they often were not immediately aware, nor had
they reason to be aware, that the thirty-day period for giving notice had been triggered. The courts and the Benefits
Review Board had, nonetheless, in most cases allowed claimants suffering such injury an opportunity to plead and
recover compensation under the LHWCA. Due to some inconsistent decisions among the courts and the Board n3 in
their attempt to deal with the rigid language of pre-1984 Section 12(a), Congress has made a special exception for the
notice requirement of occupational diseases. As amended in 1984, Section 12(a) now reads in part that:

"... in the case of an occupational disease which does not immediately result in a disability or death,
such notice shall be given within one year after the employee or claimant becomes aware, or in the
exercise of reasonable diligence or by reason of medical advice should have been aware, of the
relationship between the employment, the disease, and the death or disability."

This new statutory language has, in effect, adopted the rule of determining the time of injury as the "time of
manifestation," a concept which most courts have already been following. n4

The Benefits Review Board has established standards for determining when a claimant is deemed to be "aware" or
"should have been aware" of the relationship between his employment and injury: A claimant is "aware" of an injury if
he has "received knowledge of the work-related nature of [his] condition from a physician or other competent
professional diagnostician;" n5 a claimant "should be aware" of his injury, i.e., should have exercised reasonable
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diligence to investigate the cause of his infirmity by seeking professional diagnosis, only "when he has reason to believe
that the condition"will, or may well, reduce his wage-earning capacity.' " n6 The Board has held that the question of
whether the claimant fulfilled such duty can only be subjectively evaluated based on the individual facts of the case; n7
it is not appropriate to measure his conduct against the "reasonable man" standard. n8

1984 Amendments Change Notice Requirements. The notice provision provides additional ways in which, under certain
circumstances, an employee or claimant who fails to give the type of notice specifically prescribed in Section 12 of the
Longshore Act, may, nevertheless, bring a valid LHWCA claim. Section 12(d) lists these exceptions as per the 1984
Amendments as follows:

"... (1) if the employer (or his agent or agents or other responsible official or officials designated by
the employer pursuant to subsection (c)) or the carrier had knowledge of the injury or death, (2) the
deputy commissioner determines that the employer or carrier has not been prejudiced by failure to give
such notice, or (3) if the deputy commissioner excuses such failure on the ground that (i) notice, while
not given to a responsible official designated by the employer pursuant to subsection (c) of this section,
was given to an official of the employer or the employer's insurance carrier, and that the employer or
carrier was not prejudiced due to the failure to provide notice to a responsible official designated by the
employer pursuant to subsection (c), or (ii) for some satisfactory reason such notice could not be given;
nor unless objection to such failure is raised before the deputy commissioner at the first hearing of a
claim for compensation in respect of such injury or death."

It is important to note that the 1984 Amendments have made a substantial change in the provision. Formerly, an
employer or carrier must have had both knowledge of the injury or death and not have been prejudiced by the effect of
the employee's failure to give notice n9 in order for the employee to be allowed to bring the LHWCA claim. Today,
knowledge and lack of prejudice have become two separate, independent exceptions. Now either 1) knowledge on
behalf of the employer (or his designated official) or carrier of injury, or 2) lack of prejudice in the effect of failing to
give notice, will present situations where the employee's claim under the Act will not be barred by failure to give notice.

Knowledge of Injury or Death. In its many decisions determining the requisite employer knowledge, the Board has
adopted the philosophy embodied in the statement that "this act must be liberally construed in conformance with its
purpose, and in a way which avoids harsh and incongruous results." n10 Accordingly, in Leyden v. Capitol Reclamation
Corp., n11 the Board rejected the notion that an employer must be made aware of the fact that the claimant's injury was
or was likely to be related to his employment before charging him with knowledge. Instead, it developed the test that "it
is enough if the employer knows of the injury and has facts that would lead a reasonable man to conclude that
compensation liability is possible and that he therefore ought to investigate the matter further." n12 Likewise, the Board
has held that the employer's actual knowledge of a causal relationship between the injury and employment is
unnecessary in situations where the employer knows of the employee's disability, and by common knowledge should be
able to deduce its job relatedness. n13

The Courts of Appeals in the Third and Fifth Circuits have not been willing to adopt the broad definition of
"knowledge" that the Board has espoused. In Sun Shipbuilding & Dry Dock Co. v. Bowman, n14 a case involving a
claim for employment-related hearing deficiency, the Third Circuit stated:

"It is obvious that the knowledge requirements in sections 912(d) and 930(f) must refer to
knowledge on the part of an employer of an injury sustained or an ailment incurred as a result of working
conditions for which the employer is responsible. Such knowledge must relate to the person injured, as
well as to an injury arising from the employment. We cannot infer a congressional intent that the
knowledge requirement can be fulfilled, and that the employer may therefore be liable, when the
employer has no reason to know whether it is the party responsible for the injury or ailment of a
particular employee."

Page 218
1A-IV Benedict on Admiralty § 71b



Relying on Bowman, and the legislative history of the Act, the Fifth Circuit in Strachan Shipping Co. v. Davis, n15
endorsed the view that "knowledge" must be read to mean, "knowledge of an occupational disease which arises from
employment, or more simply put, knowledge of a job-related disease." However, the court stated that its decision was to
be limited to the facts of the case, n16 and that it was not deciding the issue of whether an employer has a duty to
conduct a more extensive investigation when he is made aware of an employer's illness. n17

It is important to note that while at one time it was sufficient to charge an employer with having knowledge when the
employer's physician knew of the worker's injury, n18 this is no longer true today. Section 12(d)(1) limits the types of
persons who can effectively be charged with knowledge as only the employer, its designate, or the carrier, as per the
1984 Amendments. Failure to give proper person notice involves a different set of excusable guidelines which allow an
injured employee/claimant to assert an LHWCA action. n19

Lack of Prejudice. The 1984 Amendments, in making the employer/carrier's lack of prejudice in not receiving proper
notice a separate excusable situation not barring the employee/claimant's LHWCA claim, has substantially broadened
the opportunity to bring in more claims. As case precedent has borne out, it is the burden of the employer or carrier to
establish prejudice. n20 A sympathetic judge may find it considerably easier to show that an employer was either not
prejudiced, or that the employer failed to show that it had been prejudiced sufficiently so as to warrant a barring of the
employee's claim.

In order to prove prejudice, the employer must show that the failure of having received proper notice prevented it from
effectively conducting an investigation, or prevented it from gaining access to relevant facts and data. n21 This lack of
vital information must be shown to have impaired the employer's ability to make a proper determination as to the true
nature and extent of the injury. The employer's ability to adequately respond to the worker's claim may be sufficiently
impaired, n22 so that the employer may be unable to raise defenses or exceptions, or to carry out his duty under Section
7 of the LHWCA and provide the employee with proper medical services. n23 The employer may be unable to gather
facts from an inaccessable or uncooperative injured employee. n24 There likewise may not be time, or there may be an
inability to examine witnesses. n25 Therefore, without the opportunity for an employer/carrier to exercise its right to
gain access, develop, and use such pertinent information, it would be unable to defend itself against meritless claims.
n26

An employee or claimant may avoid the employer's assertion of prejudice in several ways. Professor Larson reasoned
that

"... prejudice may be ruled out by a showing that, after the delay, the employer had access to the
same facts as if earlier notice had been given and would probably have used the same witnesses and
evidence, or perhaps that at the time notice was due the employee and employer would have been equally
ignorant of the true facts, as when neither knew until much later that the injury would result in
disablement." (Footnotes omitted) n27

Furthermore, the 1984 Amendments make it clear that even if the employer/carrier is somehow prejudiced, as long as
the employer had knowledge (even when imputed) of the worker's injury, the claim will not be barred. While lack of
employer prejudice is no longer a component of the employer knowledge exception, it plays an important part when
notice is given to the wrong person.

Deputy Commissioner May Excuse Failure To Give Notice. The third exception in Section 12(d) gives the Deputy
Commissioner the power in two circumstances to excuse the employee's failure to give the proper notice required by
Section 12. n28 The first such instance arises when the employee/claimant gave notice of the injury or death, but gave it
to someone other than the designated official or insurance carrier. Only if the effect of giving notice to the wrong person
would not prejudice the employer, will the employee be allowed to bring an LHWCA claim. It is important to note the
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subtle but substantial distinction between this circumstance and the one arising under the first exception of Section
12(d). When notice is given to the wrong person, only if the employer or carrier would not be prejudiced by the failure
to provide the properly prescribed notice, will the Deputy Commissioner excuse the error and allow the claim.

The second instance in which the Deputy Commissioner will excuse improper notice is when the prescribed notice
could not be reasonably given for some "satisfactory reason." n29 These types of excuses have been granted where it
was shown that claimant and/or his doctors were unsure or unaware of the connection between the claimant's injury and
his employment. n30 Lack of knowledge as to the employer's identity has also been held to constitute a satisfactory
reason to excuse notice. n31 Another example of a "satisfactory reason" is when the employer fails to designate an
individual to receive such proper notice. n32

Aside from these specific exceptions, failure to give proper notice will prevent an employee or claimant from bringing a
claim within the coverage of the Longshore Act. However, it is the burden of the employer or carrier to object to the
employee/claimant's failure of giving the proper notice required under Section 12. This objection must be raised while
the case is before the Deputy Commissioner during the first compensation hearing of the employee/claimant's injury
claim. Failure of the employer/carrier to raise such objection will prevent an eventual attempt to bar the claim. n33

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPersonal InjuriesMaritime Workers' ClaimsLongshore & Harbor Workers' Compensation ActWorkers'
Compensation & SSDIAdministrative ProceedingsClaimsTime LimitationsNotice PeriodsWorkers' Compensation &
SSDICompensabilityInjuriesOccupational DiseasesWorkers' Compensation & SSDIMaritime Workers'
ClaimsCompensabilityLongshore & Harbor Workers' Compensation ActAwardsBenefitsDeath & Survival
BenefitsWorkers' Compensation & SSDIMaritime Workers' ClaimsCompensabilityLongshore & Harbor Workers'
Compensation ActNotice & Claim Periods

FOOTNOTES:
(n1)Footnote 1. Osmundsen v. Todd Pacific Shipyard, 755 F.2d 730, 732 (9th Cir. 1985).

(n2)Footnote 2. Hereinafter collectively referred to as "occupational diseases." See Gencarelle v. General
Dynamics Corp., 22 BRBS 170 (1989) (The Board found that chronic synovitis is not an occupational disease, since: (1)
there was no evidence that synovitis is an inherent hazard to those in employment similar to claimant; and (2) there is
no evidence that synovitis naturally arises out of claimant's employment. Accordingly, the ALJ's application of the one
year statute of limitations of § 13 was affirmed, and since the claim was filed more than a year after the date of
awareness, it was untimely. Furthermore, employer's filing of an initial report of accidental injury was sufficient to
prevent the statute of limitations from being tolled under § 30(f).).

(n3)Footnote 3. See, e.g., Todd Shipyards Corp. v. Black, 717 F.2d 1280, 1291 (9th Cir. 1983), cert. denied, 466
U.S. 937, 104 S. Ct. 1910, 80 L. Ed. 2d 459 (1984) (advocating the "time of manifestation" basis for choosing the time
of injury); Dunn v. Todd Shipyards Corp., 13 BRBS 647 (1981) (opting to use "time of last exposure" as its basisof
determining time of injury). Congress has expressly rejected the Dunn approach. See Longshore and Harbor Workers'
Compensation Act Amendments of 1984: House Report on Conference Report on S. 38, 98th Cong. 2d Sess. 36 (1984)
(statement of Mr. Miller). See also Janusziewicz v. Sun Shipbuilding & Dry Dock Co., 22 BRBS 376 (1989) (The intent
of Congress was for § 28(a) of the 1984 Amendments to mandate that the amended statute of limitations for claimant's
occupational disease be applied retroactively. Therefore, the Board rejected employer's argument that "manifest
injustice" barred such application of § 12(a). Accordingly, the ALJ's finding that notice to employer was timely
pursuant to § 12(a) as amended in 1984 was affirmed where such notice was given to employer within one year of
claimant's date of awareness.).

(n4)Footnote 4. Castorina v. Lykes Bros. S.S. Co., 758 F.2d 1025, 1986 A.M.C. 2683 (5th Cir. 1985), aff'g 578 F.
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Supp. 1153 (S.D. Tex. 1984), cert. denied, 474 U.S. 1113, 1986 A.M.C. 2701 (1985) (A longshoreman suffering from
asbestosis brought an action for unseaworthiness and negligence under § 905(b) of the Longshoremen's and Harbor
Workers' Compensation Act and the general maritime law against the owner of vessels on which he was exposed to raw
asbestos dust during employment. The plaintiff was last exposed to asbestos dust in 1972 and was diagnosed as
suffering from asbestosis in 1979. The court affirmed the district court's decision that the action was governed by the
Act as it existed on the date of the manifestation of the disease in 1979, by which time the 1972 amendments to the Act
had abolished a longshoreman's unseaworthiness remedy against a shipowner, and that the shipowner had not been
negligent in this case. The court held that the prevailing law and the express intent of Congress favored a determination
that a claim for an occupational disease with a long latency period, such as asbestosis, was governed by the law in effect
at the time the disease manifested itself, not by the law in effect at the time of exposure. Since the 1972 amendments
abolished the warranty of seaworthiness, that remedy could not be applied to an injury that occurred by manifestation in
1979. Moreover, the court held that the shipowner had not breached a duty of care in directing its own stevedoring
operation for negligently stowing the cargo, delivering it for offloading, or failing to provide respirators to the
longshoremen, since the shipowner did not know at the time the plaintiff was exposed to asbestos dust that exposure
was hazardous. Lacking that knowledge, the shipowner had no duty to warn the plaintiff or to intervene in the
stevedoring operation.); Gardner v. Railco Multi Constr. Co., 18 BRBS 264 (1986) (Where claimant filed an
occupational disease claim, met the substantial contacts requirements of Cardillo v. Liberty Mut. Ins. Co., and was
exposed to injurious stimuli prior to the effective date of the new 1982 D.C. Act, jurisdiction over the claim properly
rested with the Department of Labor under the Longshore Act as extended by the 1928 D.C. Act. Jurisdiction existed
regardless of whether the claimant's injury became manifest after the effective date of the new 1982 Act. The Board
accordingly affirmed the ALJ's application of the 1928 Act. The Board held that the 1984 Amendments apply to the Act
as extended by the 1928 D.C. Act. Accordingly, since claimant's hearing loss was an occupational disease, employer's
receipt of the claim on January 6, 1983 satisfied the amended § 12(a) requirement that employer receive written notice
of injury within one year. The ALJ's decision that the claim was not time barred under the 1984 Amendments was
therefore affirmed.).

(n5)Footnote 5. Stark v. Lockheed Shipbuilding Co., 5 BRBS 186 (1976). See also Gencarelle v. General
Dynamics Corp, 23 BRBS 13 (CRT) (2d Cir. 1989) (The Second Circuit found that claimant's activities of repeated
bending, stooping, and climbing were not "peculiar to" his employment as a maintenance man but were common to
many occupations and to life in general. Accordingly, the Court held that they were not the repetitive biomechanical
stresses that lead to occupational disease. Therefore, as claimant's condition was not an occupational disease, and his
claim was filed 18 months after his awareness of the relationship between his disease, disability, and employment, it
was time-barred. Employer's 1975 report of claimant's 1974 injury was sufficient to prevent tolling of the statute of
limitations as to all "possible sequelae" injuries such as claimant's synovitis.); Pittman v. Jeffboat, Inc., 18 BRBS 212
(1986) (The Board affirmed the ALJ's finding that notice was timely given pursuant to § 12 where claimant gave notice
to employer on the day he learned from a doctor that his condition was work-related.).

(n6)Footnote 6. Stark v. Lockheed Shipbuilding Co., 5 BRBS 186 (1976).

(n7)Footnote 7. Id. Such factors as the claimant's education, intelligence, symptoms, access to qualified diagnostic
personnel, and the state of medical knowledge concerning the malady are to be considered. See also Thorud v. Brady
Hamilton Stevedore Co., 18 BRBS 232 (1986) (The Board held as a matter of law that claimant was or should have
been aware of the relationship between his employment, the disease, and its disabling effects by Nov. 5, 1979, when the
first carrier was on the risk. Therefore, although claimant continued his grain dust job until April 1980, when the second
carrier was on the risk, the first carrier was the responsible one. Accordingly, the Board modified the ALJ's decision to
hold the first carrier responsible for payments pursuant to the ALJ's award.); Cox v. Brady-Hamilton Stevedore Co., 18
BRBS 10 (1985) (The Board vacated and remanded for reconsideration an ALJ's decision that notice of claimant's
hearing loss was not timely filed within 30 days where the case was pending on the effective date of the 1984
Amendments, in which § 12(a) was amended to provide that if claimant suffered from an occupational disease which
does not immediately result in disability, he must give notice within one year.).
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(n8)Footnote 8. See also Sun Shipbuilding & Dry Dock Co. v. Bowman, 507 F.2d 146 (3d Cir. 1975), for the
court's analysis of when claimant should have been aware of the work-relatedness of his hearing deficiency.

(n9)Footnote 9. See the 1972 version of the Longshoremen and Harbor Workers' Compensation Act, Section 12(d)
in Appendix A; Gardner v. Railco Multi Constr. Co., 19 BRBS 238 (1987) (In light of Keener 's prohibition against
applying the 1984 Amendments to the 1928 Act, the Board vacated their holding that claimant's notice of injury was
timely, and found that employer did not have timely knowledge of the injury as a matter of law, which also precluded a
finding of excuse under the pre-1984 Amendment Act. Accordingly, the Board reversed the ALJ's finding of excuse
pursuant to § 12(d)(1) and found disability compensation time-barred.). See also Walls v. Sun Shipping & Dry Dock
Co., 6 BRBS 190 (1977); Sun Shipbuilding & Dry Dock Co. v. Bowman, 507 F.2d 146, 152 (3d Cir. 1975); McQuillen
v. Horne Brothers, Inc., 16 BRBS 10 (1983). These cases, with respect to Section 12(d), no longer have any
precedential value.

(n10)Footnote 10. Voris v. Eikel, 346 U.S. 328, 74 S. Ct. 88, 98 L. Ed. 5, 1953 A.M.C. 1979 (1953). See also
Bukovi v. Albina Engine/Dillingham, 22 BRBS 97 (1989) (Where there was a change in the lawpertaining to notice
while the case was pending on appeal and the new law may have materially altered the result, the Director was not
precluded from raising the notice issue for the first time on appeal. The ALJ did not make any findings concerning
whether employer was prejudiced by claimant's failure to provide timely notice of the injury. Therefore, the Board
remanded the case for consideration of this issue as well as the resolution of any other necessary issues, if it is found on
remand that employer has failed to demonstrate that it was prejudiced by claimant's untimely filing of the notice of her
husband's death. Accordingly, the ALJ's denial of benefits was vacated.).

(n11)Footnote 11. 2 BRBS 24 (1975), aff'd, 547 F.2d 706 (D.C. Cir. 1977) (The employer was deemed to have
knowledge of the back and leg injury since the employer was aware of claimant's duties and the fact that he was having
trouble with his legs. The employer recommended his own family doctor for claimant to consult, knew his employee
was absent a great deal during February because of medical problems, and that he was scheduled to have back surgery.).

(n12)Footnote 12. For other cases applying this standard, see Melson v. United Brands Co., 6 BRBS 503 (1977)
(Since the foreman asked claimant if he was having a heart attack and testimony established that he in fact knew of
claimant's ailment, the Board held the employer had knowledge, especially since a foreman is considered an agent of the
employer for purposes of this section); Walls v. Sun Shipbuilding & Dry Dock Co., 6 BRBS 190 (1977) (The Board
ruled that the employer did not possess the required knowledge, since conflicting answers on claimant's application for
sickness and accident benefits would not lead a reasonable man to deduce that liability was possible); McKinney v.
Rowe Machine Works, 2 BRBS 329 (1975) (The employer was deemed to have knowledge, since claimant's foreman
reassigned him to other work after being informed of his lung problem, and the foreman was advised by claimant that
he was terminating his employment for health reasons.). See also Avondale Shipyards v. Vinson, 623 F.2d 1117,
78-2126, 12 BRBS 478 (5th Cir. 1980) (Despite the substantial evidence on both sides of the issue, the Fifth Circuit
upheld the ALJ's determination that the facts constituted sufficient knowledge on the part of the employer to alert it to
further investigate the matter of its employee's injury. Therefore, the employee's failure to provide notice of the injury
within 30 days of its occurrence was excused in accordance with § 12(d) of the Longshoremen's Act.); Pilkington v. Sun
Shipbuilding & Dry Dock Co., 14 BRBS 119 (1981) (If an employer receives notification of a work-related injury
which is subsequently contradicted by the institution of a nonoccupational illness claim, the probable causal connection
between claimant's condition and his employment should either be apparent to a reasonable employer or cause him to
investigate the case at the risk of being charged with such knowledge.). But see Addison v. Ryan-Walsh Stevedoring
Co., 22 BRBS 32 (1989) (Claimant's failure to provide timely notice as required by § 12(a) was not excused under §
12(d) where: (1) employer knew that claimant sustained a work-related accident which resulted in injury but did not
have knowledge of the back injury for which compensation was sought; and (2) claimant certified on his group health
insurance form that his injury was not work-related, thus precluding a charge of imputed knowledge. Accordingly, the
Board affirmed the ALJ's finding that the claim was time-barred by § 12. As medical benefits are never time-barred and
the ALJ did not explicitly consider causation in rendering his decision, the Board remanded the case for the ALJ to
consider whether employer has produced sufficient evidence to rebut the § 20(a) presumption. If the ALJ so finds, he
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must then weigh all the evidence regarding causation.).

(n13)Footnote 13. Walker v. Sun Shipbuilding & Dry Dock Co., 7 BRBS 134 (1977) ("Certainly, it should be a
matter of common knowledge that the constant inhalation of fumes and irritants in close spaces for 32 years is not
beneficial to an employee's pulmonary system. The employer in the instant case should have known that fumes inhaled
on the job may have caused or contributed to claimant's lung infection."); Bennett v. Sun Shipbuilding & Dry Dock Co.,
5 BRBS 609 (1977) ("[I]t should be considered a matter of common knowledge that blasting causes dust ... and that the
constant inhalation of dust is not beneficial to one's health. Certainly, employer should have surmised that spots
appearing on the lungs of a relatively young employee who had spent most of his working years with employer and who
often did blasting work may well be casually related to this employment."). See also Kulick v. Continental Baking
Corp., 19 BRBS 115 (1986) (The Board, governed by the pre-1984 Amendment Act, held that where employer had
knowledge of claimant's fall but not of the resulting injury, employer did not have knowledge of a work-related accident
under § 12(d). Claimant's call to employer regarding back pains, two weeks after the fall, did not constitute sufficient
facts to impute knowledge, and claimant's reason for failing to give timely notice was insufficient to trigger § 12(d)(2)
excusal. Accordingly, the ALJ's denial of the claim was affirmed. The § 20(b) presumption was rebutted by employer
since: (1) at the time of the accident claimant's supervisor was informed that she was not injured; and (2) claimant never
stated she specifically told anyone of the work-related nature of her backinjury.); Williams v. Nicole Enters., 19 BRBS
66 (1986) (The ALJ's finding that employer had "knowledge" under § 12(d) within the filing period was erroneous. The
existing record was insufficient to establish knowledge of possible compensation liability, and claimant's questions
about insurance gave no indication that his problem could have been work-related. Furthermore, employer was
prejudiced by the inability to investigate whether the ship was in navigation at the time of the injury. Accordingly, the
case was remanded for proper findings under § 12.); Sheek v. General Dynamics Corp., 18 BRBS 1 (1985) (The Board
held that an ALJ's finding that § 12 did not bar the claim since knowledge under § 12(d) was inferred, citing Walker v.
Sun Shipbuilding and Dry Dock Co., 7 BRBS 134 (1977), could not be affirmed since the Third Circuit reversed the
Board's decision in Walker, and in the instant case, claimant, as in Walker, submitted claims forms that contained
representations denying that the injury was work-related. The Board also found that the ALJ's finding that the claim was
not time-barred pursuant to § 13 was likewise erroneous, and accordingly vacated the ALJ's findings and remanded the
case for the ALJ to determine whether claimant timely filed his notice and claim after he became aware, or should have
become aware, of the relationship between his injury and employment.); Carlow v. General Dynamics Corp., 15 BRBS
115 (1982) (The Board affirmed findings that claimant had not timely filed his § 12(a) notice and that this failure was
not excused by § 12(d)(1), and vacated an award of benefits, reversing Kirkland v. Air Am., Inc. in which it was held
that the § 20(b) presumption applied to § 12. Since claimant's physician was apparently unable to make the connection
between the disability and working conditions at the place of employment for a substantial period of time after learning
of the conditions, the Board found substantial evidence in the record to support the conclusion that the employer could
not reasonably have suspected that claimant's disability was related to his working conditions. Although the employer
may have had knowledge of harrassment inflicted upon claimant by another employee, such knowledge was irrelevant
since the medical evidence supported the conclusion that harrassment did not aggravate claimant's disabling mental
condition.); Janusziewicz v. Sun Shipbuilding & Dry Dock Co., 13 BRBS 1052 (1981), aff'd, 14 BRBS 705 (3d Cir.
1981) (Where a claimant was receiving sickness and accident benefits conditioned upon certification of
nonoccupational illness and there was no other evidence in the record to show that the employer had knowledge of an
employment-related illness, the exception under § 12(d)(1) of the Act could not be invoked.); Anzalone v. Quin Marine
Servs., Inc., 14 BRBS 418 (1981) (The Board affirmed the ruling that claimant's failure to give timely notice of injury
was excused under § 12(d)(1) because employer had other knowledge of the injury and had not been prejudiced by the
lack of formal notice. The ALJ's incorrect interpretation of the statute--that employer's "mere knowledge of the injury"
was sufficient excuse--was harmless error since the Board's reinterpretation of the knowledge requirement--that
employer must have "facts that would lead a reasonable man to conclude that compensation liability is possible"--had
still been met in this case.); Stevenson v. Linens of the Week, 14 BRBS 304 (1981) (A finding that employer had no
knowledge of claimant's injury under § 12(d)(1) was affirmed where: the ALJ accepted testimony that a co-worker, and
not a supervisor, witnessed the accident; testimony that the manager and his receptionist knew of the injury was
discredited; and a medical report sent to employer did not say the injury occurred at work and appeared to be a progress
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report on a previous injury.).

(n14)Footnote 14. 507 F.2d 146 (3d Cir. 1975).

(n15)Footnote 15. 571 F.2d 968, 8 BRBS 161 (5th Cir. 1978).

(n16)Footnote 16. "This is not a case wherein the employer should have had a reasonable suspicion that the
claimant's illness was job related."

(n17)Footnote 17. "We refuse to impose upon the employer the duty to conduct further investigation when the
employee informs the employer that he has seen a doctor, is ill, and cannot return to work, but when neither the
employee nor his attorney make any mention that the illness may be job-related.Under these facts, the employer simply
had no duty to request that [claimant] submit to further physical examination or to question his doctor concerning the
nature of his diagnosis to determine whether there may be a relationship between the illness and employment.
[Claimant] and his attorney had the medical evidence at their disposal, not the employer." See also Mattox v. Sun
Shipbuilding and Dry Dock Co., 15 BRBS 162 (1983) (The Board held that even if § 20(b) applies to presume an
employer's knowledge of the work-relatedness of an injury for purposes of the § 12 notice requirement, the presumption
was rebutted under the Third Circuit's holding in Janusziewicz v. Sun Shipbuilding & Dry Dock Co.: claimant's
application for nonoccupational sickness benefits sufficiently rebutted any presumption of the employer's knowledge of
a work-related illness. Further, such an application for nonoccupational benefits, coupled with the certification of
claimant's family physician as to nonwork-relatedness dispelled any duty on the part of the employer to further
investigate the possible workrelatedness of claimant's illness since such a certification precludes a finding of employer
knowledge as a matter of law, citing the Third Circuit in Sun Shipbuilding & Dry Dock v. Walker. To hold otherwise
would require employers to investigate the potential work-relatedness of each and every illness contracted by
employers, a result that would have the effect of eliminating the notice and filing requirements of §§ 12 and 13.);
Janusziewicz v. Sun Shipbuilding & Dry Dock Co., 14 BRBS 705 (3d Cir. 1981) (The court assumed that the § 20
presumption of sufficient notice of a claim applies to the § 12 notice of injury but found that the presumption had been
rebutted by claimant's testimony of a previous application for nonoccupational sickness benefits. The court would not
presume that claimant's nonoccupational claim constituted notice to the employer of the causal relation between
claimant's allegedly compensable injury and his job where claimant expressly represented on his insurance claim form
that the earlier illness was not work-related; such a presumption would impose a duty on the employer to conduct an
inquest into the accuracy of that earlier certification.).

(n18)Footnote 18. Stark v. Lockheed Shipbuilding & Construction Co., 6 BRBS 186, 205 (1976), citing McCabe
v. Sun Shipbuilding & Dry Dock Co., 1 BRBS 509 (1975), appeal dismissed as interlocutory, 535 F.2d 758 (3d Cir.
1976).

(n19)Footnote 19. See Longshore and Harbor Workers' Compensation Act, § 12(d) (3)(i), 33 U.S.C. § 912(d)(3)(i).

(n20)Footnote 20. Walker v. Sun Shipbuilding & Dry Dock Co., 7 BRBS 134 (1977); Leyden v. Capital
Reclamation Corp., 2 BRBS 24 (1975), aff'd without opinion, 547 F.2d 706 (D.C. Cir. 1977). See also Pryor v. James
McHugh Constr. Co., 18 BRBS 273 (1986) (The ALJ erred in focusing on the date of the medical diagnosis in view of
the evidence indicating claimant's earlier awareness that he suffered from a work-related condition. The Board
accordingly vacated the ALJ's awareness finding and remanded the case for the ALJ to determine the date of claimant's
disability and the date of his awareness of the relationship between his employment, disease and disability, and then to
decide whether his claim was timely filed pursuant to § 13 as amended by the 1984 Amendments. The ALJ must
determine on remand whether claimant gave timely notice under § 12(a) as amended in 1984. If he finds that claimant
failed to give timely notice, he must then consider whether employer was prejudiced by the untimely filing under §
12(d)(2). The ALJ must reconsider the date of awareness in order to determine whether claimant's disease manifested
itself before or after his retirement. If claimant was not a voluntary retiree then the 1984 Amendment post-retirement
provisions do not apply.); Sheek v. General Dynamics Corp., 18 BRBS 151 (1986) (The Board remanded the case for
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reconsideration because the ALJ summarily stated that employer submitted no evidence on the issue of prejudice
without making any specific findings. If, on remand, the ALJ finds no timely filing under § 12(a), he should determine
whether employer was prejudiced pursuant to § 12(d)(2), or whether the failure to give timely notice was excused under
any other subsection of § 12(d) as revised by the 1984 Amendments.).

(n21)Footnote 21. Strachan Shipping Co. v. Davis, 571 F.2d 968, 972 (5th Cir. 1978). See also Forlong v.
American Sec. & Trust Co., 21 BRBS 155 (1988) (In the absence of evidence that employer had not learned of the
work-related effects of the claimant's injury, and given the operation of the § 20(b) presumption,the Board affirmed the
ALJ's finding that employer had knowledge of the work-relatedness of claimant's injury. Furthermore, although the ALJ
erred in failing to consider the applicability of the § 20(b) presumption to the issue of prejudice, the error was harmless
as there was no evidence of record sufficient to meet employer's rebuttal burden. Therefore, the Board held that the ALJ
did not err in finding that employer was not prejudiced by claimant's failure to provide timely notice. Although the ALJ
professed some doubt about the credibility of claimant's testimony, he reasonably credited that testimony regarding the
events surrounding claimant's injury in concluding that claimant would not have been injured "but for" his work, which
included entertaining. Therefore, the ALJ's decision finding causality and granting benefits was affirmed. The Board
affirmed the ALJ's acceptance of counsel's general description of the individuals who performed services on claimant's
behalf.); Thorud v. Brady Hamilton Stevedore Co., 18 BRBS 232 (1986) (Claimant filed a timely notice of injury. The
incorrect date of injury did not prejudice employer.).

(n22)Footnote 22. Stark v. Lockheed Shipbuilding & Construction Co., 6 BRBS 186, 204 (1976).

(n23)Footnote 23. Nasem v. Director, Office of Workers' Compensation Program, 3 BRBS 395, 398 (4th Cir.
1976), aff'g, 2 BRBS 37 (1975); Strachan Shipping Co. v. Davis, 571 F.2d 968, 972, 8 BRBS 161, 165 (5th Cir. 1978).

(n24)Footnote 24. Strachan Shipping Co. v. Davis, 571 F.2d 968, 972, 8 BRBS 161, 165 (5th Cir. 1978).

(n25)Footnote 25. Davis v. Strachan Shipping Co., 5 BRBS 544, 547 (1977).

(n26)Footnote 26. Sun Shipbuilding & Dry Dock Co. v. Bowman, 507 F.2d 146 (3d Cir. 1975) (Even though the
employer knew that working conditions could create a hearing loss and therefore instituted a safety program, this had no
bearing on whether he was prejudiced by the failure to receive notice). See also Stark v. Lockheed Shipping &
Construction Co., 5 BRBS 186 (1977) (The Board denied the employer's claim of prejudice since the only prejudice that
the Act speaks of is prejudice to the employer as it affects his ability to respond to his employee's claim; it does not
refer to prejudicing the employer as to other employees similarly situated.).

(n27)Footnote 27. 3 Larson's Workers' Compensation Law § 78.32(c); see also Davis v. Strachan Shipping Co., 5
BRBS 544, 548 (1977).

(n28)Footnote 28. See Shaller v. Cramp Shipbuilding & Dry Dock Co., 23 BRBS 140 (1989) (The Board affirmed
the ALJ's holding that where the claim was for death benefits, the appropriate notice period began to run when claimant
knew that decedent's death was related to his employment. Furthermore, the Board affirmed the ALJ's finding that the
claim was timely filed where claimant filed the claim against the federal government within one year after decedent's
death and subsequently amended her claim once she became aware of updated Social Security records listing employer
as decedent's last employer. The Board also agreed with the ALJ that given the record evidence, any failure to give
formal notice could properly be excused under § 12(d). Additionally, the Board held that the ALJ's reliance on the §
20(b) presumption was proper, and to the extent that the holdings in prior Board cases are inconsistent with the instant
case, the Board overruled them. Accordingly, as the Board agreed that claimant's notice was timely, it affirmed the
ALJ's finding that the claim was not barred pursuant to § 12.).

(n29)Footnote 29. Longshore and Harbor Workers' Compensation Act, § 12(d) (3)(ii), 33 U.S.C. § 12(d)(3)(ii).
"Some satisfactory reason" had become a term of not allowing for judicial discretions based on the particular facts of a
given case. See also Walker v. Sun Shipbuilding & Dry Dock Co., 14 BRBS 132 (1981) (Where claimant voluntarily
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chooses an attorney to represent him, the attorney's failure to give proper notice of claimant's injury pursuant to § 12
must be imputed to claimant thus barring any claim to an exception under § 12(d)(2).); Arcus v. Sun Shipbuilding &
Dry Dock Co., 16 BRBS 34 (1983) (The Board found that an ALJ abused his discretion when he excused claimant's
untimely notice of injury on the basis of "bureaucratic malais" where claimant did not attempt to contact any
government office until well after the 30-day period had run. The ALJ excused this untimeliness based on the claimant's
lack of education and ignorance of the statute of limitations. It is well settled, however, that lack of education or
sophistication does not constitute an excuse within the meaning of § 12(d)(2).).

(n30)Footnote 30. Jordan v. General Dynamics Corp., 4 BRBS 201 (1976); Shillington v. W.J. Jones & Sons, Inc.,
1 BRBS 191 (1975). See also Caudill v. Sea Tac Alaska Shipbuilding, 22 BRBS 10 (1989) (The Board held, as a matter
of law, that the claim was timely on the ground that the statute of limitations was tolled by claimant's doctor's incorrect
prognosis, the absence of any evidence that claimant knew that his injury had affected his wage-earning capacity until
he consulted another doctor, and the § 20(b) presumption of timely filing. Accordingly, the case was remanded for
consideration of the merits of the claim.).

(n31)Footnote 31. Johnson v. Treyja Inc., 5 BRBS 464 (1977) (Noting that, "the power of the administrative law
judge to excuse the timeliness of the notice is very broad, and can be exercised freely by the judge," failure to give
notice was excused by the Board. Claimant suffered frostbite after working in employer's freezer from approximately
8:00 a.m. until 11:00 p.m. He was unable to inform his employer of his condition, since the ship had left the dock the
day following the injury. He was unaware of employer's name and location of the offices. Since claimant was not a
regular longshoreman, and had only been working one day, a reasonable basis has been established to excuse strict
compliance with the Section 12(a) notice requirements).

(n32)Footnote 32. 20 C.F.R. § 702.216 (1990).

(n33)Footnote 33. See, e.g., Thomas v. Washington Gas & Light Co., 9 BRBS 760 (1978).
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§ 72a. Time for Filing Claims: Nature and Form of Claim; Awareness That Injury Is Job-Related; Effect of
Voluntary Compensation Payments.

A claim for compensation for disability or death under the Longshore Act is barred unless such claim is filed within the
one-year period delineated in Section 13(a). Failure to file a claim within the prescribed time, however, will not prevent
compensation if circumstances justify a tolling of the time limitation or if objection to the omission has not been raised
by the employer at the first hearing of the claim. n1

Section 13(a) provides as follows:

"Except as otherwise provided in this section, the right to compensation for disability or death under
this Act shall be barred unless a claim therefor is filed within one year after the injury or death. If
payment of compensation has been made without an award on account of such injury or death, a claim
may be filed within one year after the date of the last payment. Such claim shall be filed with the deputy
commissioner in the compensation district in which such injury or death occurred. The time for filing a
claim shall not begin to run until the employee or beneficiary n2 is aware, or by the exercise of
reasonable diligence should have been aware, of the relationship between the injury or death and the
employment."

The section's companion regulations also state that a claim for an injury may not be filed until after the first seven days
of disability following that injury; there is no similar waiting period for the filing of a death claim. n3 Once the claim
has been filed, Section 19(b) requires that the deputy commissioner notify the employer and other interested parties of
the claim within ten days. Such notice is made by the deputy commissioner via personal service or certified mail. n4
Absent any substantial evidence to the contrary, in any proceeding for enforcement of a compensation claim, it will be
presumed that sufficient notice of the claim had been given. n5

Nature and Form of Claim. Although the regulations accompanying Section 13(a) specify that claims are to be in
writing, n6 generally on a U.S. Department of Labor, OWCP Form LS-203, n7 the Board and the courts have liberally
construed the Act when determining whether a valid claim for compensation has in fact been filed. n8 Consequently, the
following actions have all been recognized as constituting claims for which compensation can be granted:
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Claimant's lawyer making the written request to the Deputy Commissioner for compensation on a
form not prescribed by the Department of Labor; n9

The filing of a U.S. Department of Labor OWCP Form BEC-204 entitled "Attending Physician's
Report," n10 by claimant's doctor less than one year after the employer's insurance carrier has ceased
making voluntary compensation payments; n11 claimant's telling an insurance examiner that he was an
ill and having pain from an injury and was unable to return to work, combined with a medical report later
filed with the Deputy Commissioner while voluntary compensation payments were still being made; n12

Claimant telephoning the Deputy Commissioner or a member of his staff, if that person upon
receiving notice places a memo in the file and subsequently an insurance carrier paid claimant temporary
total disability for a period of time; n13 Claimant's lawyer's telephoning the Deputy Commissioner
which is then recorded in memo and filed by the Deputy Commissioner; n14 The attaching of two
medical reports, one indicating claimant's medical condition was unstable, and the other that he could
resume light work, to employer's notice of termination of compensation filed with the Deputy
Commissioner; n15

Claimant's making a written request for claim forms to the Deputy Commissioner within one year of
learning about the work-related nature of the injury; n16

Claimant's lawyer requesting formal compensation application blanks which the Deputy
Commissioner failed to forward and the attorney then sending in a different type of compensation form;
n17

Claimant's attorney writing the wrong claim number and date of a different injury for which
compensation is asked; n18

Claimant's attorney sending a claim letter to the employer's insurance carrier, who subsequently
sends it to the Deputy Commissioner. n19

These cases indicate that the written notice be made by the claimant, or someone "on his behalf," even if that person is
the Deputy Commissioner, is valid to evidence an intention to make a claim. n20

However liberal a definition is attached to the term "claim," the Supreme Court in U.S. Industries/Federal Sheet Metal,
Inc. v. Director, OWCP, n21 has made it clear that the Section 20(a) presumption of compensability n22 will not serve
as a substitute for the filing of some type of claim alleging that an injury arose out of and in the course of employment.
Thus, it was error for the court of appeals to reverse a denial of disability benefits when the worker had not made a
claim for an "injury" suffered at home in bed which was somehow "employment-bred." Furthermore, "[e]ven if a
claimant has an unfettered right to amend his claim to conform to the proof, the [section 20(a)] presumption by its terms
cannot apply to a claim that has never been made." n23

Awareness That Injury Is Job-Related. The 1972 amendment to Section 13(a) specifically provided that the one-year
limitation period for filing will not begin to run until the employee or beneficiary is "aware" or by the exercise of
reasonable diligence "should have been aware" of the relationship between the employee's injury or death and his
employment. n24 This language has been applied retroactively to pre-1972 amendment injuries where the compensation
claim was filed after the effective date of that amendment. n25 As with Section 12, n26 a major problem facing the
Board and the courts is determining just when the claimant actually became "aware" of, or "should have become aware"
of, his work-related injury. Generally, an employee will be deemed to be "aware" that his injury is job-related upon
being advised of that fact by a physician or other competent diagnostician. n27 An employee "should have been aware"
that his injury was work-related if he had reason to believe his condition would reduce his earning capacity. n28 For a
further discussion of these issues see § 71, supra.
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While a claimant is normally justified in relying on competent medical opinion that his condition is not work-related,
even if it proves incorrect, n29 the date that a claimant is subsequently informed by a doctor that his injury is
work-related will not always determine when the tolling period should begin to run if other factors are present to
indicate that the employee should have been aware of the connection at an earlier date. n30 However, in cases involving
hearing loss, the time for claim-filing starts to run only after the employee undergoes an audiogram and receives an
accompanying report stating that he has sustained a hearing loss that is related to his or her employment. n31 Indeed, in
certain situations even a wrong diagnosis can alert a claimant that an injury capable of reducing his ability to earn a
living has occurred. n32

Effect of Voluntary Compensation Payments. Section 13(a) also provides that if payments of compensation have been
made voluntarily without an award on account of an injury or death, a claim in respect of that injury may be filed within
one year after the date of the last payment. n33 The claim does not have to be filed by the same person who received the
voluntary payments in order for the statute of limitations to be tolled. n34 Where there has been no valid settlement
approval as per Section 8(i) of the Longshore Act, an application for modification due to a change in condition is not
time-barred, as there is in effect no real "lost payment of compensation"; the claim is still open. n35

Applicability. It is important to note that the time requirements for filing a claim against an employer under the
LHWCA applies only to injury/death compensation. It is not applicable in instances such as when an employee claims
an employer wrongfully discharged or discriminated against him for his filing or attempted filing of an injury
compensation claim, as prescribed in Section 49. n36

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPersonal InjuriesMaritime Workers' ClaimsLongshore & Harbor Workers' Compensation ActWorkers'
Compensation & SSDIAdministrative ProceedingsClaimsFiling RequirementsWorkers' Compensation &
SSDIAdministrative ProceedingsClaimsTime LimitationsClaim PeriodsWorkers' Compensation & SSDIMaritime
Workers' ClaimsCompensabilityLongshore & Harbor Workers' Compensation ActNotice & Claim Periods

FOOTNOTES:
(n1)Footnote 1. The tolling of the one-year limitation period and the failure of the employer to raise the issue of
timeliness is discussed in § 72b, infra. See also Grant v. Interocean Stevedoring, Inc., 22 BRBS 294 (1989) (Where the
medical reports relied upon by claimant to establish a claim either anticipated no disability or were silent regarding that
issue, and claimant stated to carrier that he had minimal impairment, the reports and his statements constituted
substantial evidence to support the ALJ's finding that the reports did not constitute a claim under § 13. Furthermore, the
third party suit also did not constitute a claim as it did not put employer on notice of a claim against it under the Act.
Additionally, although claimant did not seek medical treatment from November 1978 to June 1981, his testimony of
back pain that continuously affected his ability to work and his wage-earning capacity is substantial evidence to support
the ALJ's finding that claimant was aware for § 13(a) purposes on August 8, 1979, when he filed the third party suit.
Accordingly, the Board affirmed the ALJ's finding that the claim was time-barred pursuant to § 13.); Aurelio v.
Louisiana Stevedores, Inc., 22 BRBS 418 (1989) (The Board held that the ALJ's finding of awareness in January 1980
was supported by substantial evidence where claimant saw doctors for his work injury in December 1979 and January
1980, and they had not dissuaded claimant from the belief that his knee problems were work-related. Therefore, as
claimant was aware of causation in 1980, the ALJ's decision that the July 1981 claim, filed three weeks prior to
claimant's arthroscopic examination, was time barred pursuant to § 13(a), was affirmed by the Board.); Fairchild v.
Director, OWCP, 22 BRBS 41 (CRT) (6th Cir. 1988) (The Sixth Circuit found that the date a letter or petition for
review was received by the Board was not acceptable as the date of filing in the court. Therefore, where the court
received a petition for review which was 95 days late, it held that it lacked jurisdiction. Accordingly, the appeal was
dismissed.); Grage v. J.M. Martinac Shipbuilding, 21 BRBS 66 (1988) (Employer's conduct in sending claimant to the
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clinic, combined with the clinic's letter to him, reasonably led claimant to believe that the clinic was acting for
employer/carrier and lulled him into believing he had seven years to file a claim. Accordingly, the Board affirmed the
ALJ's conclusion that employer's conduct created an apparent agency relationship which estopped it from disputing the
relationship and asserting the § 13(a) time bar defense.); Stark v. Washington Star Co., 20 BRBS 40 (CRT) (D.C. Cir.
1987) (The D.C. Circuit found that substantial evidence indicated that claimant had knowledge under § 13 of his injury,
and any link to his work, for more than a year before he filed his claim, in 1980, where he: (1) testified that he believed
his work environment was dangerous and making his respiratory problems worse; (2) coughed up black substances and
wore a breathing mask at work; (3) testified that his doctor advised retirement due to working conditions in 1975; and
(4) retired for that reason in 1976. Furthermore, employer did not have sufficient knowledge of that link to toll the
statute under § 30(f) since: (a) claimant never informed employer of his belief that he suffered from employment related
pulmonary disease; (b) his history of respiratory ailments which predated his employment with employer suggested
causes outside the workplace; and (c) claimant's physician's letters to employer did not allege any connection between
claimant's condition and his employment. Accordingly, the court affirmed the Board's denial of the claim.); Sam v.
Loffland Bros. Co., 19 BRBS 228 (1987) (The Board held that where employer waited until a week before the hearing
to try to obtain the claim file, the ALJ acted within his discretion in declining to hold the record open for this purpose.
His refusal to allow this posthearing evidence despite permitting several posthearing depositions was therefore not an
abuse of discretion. Accordingly, the ALJ's finding that the claim was timely under § 13 was affirmed.); Lewis v.
Norfolk Shipbuilding and Dry Dock Corp., 20 BRBS 126 (1987) (The Board found that the ALJ erred in finding that a
"new" injury occurred, where the medical evidence was uncontradicted that the back problems claimant experienced in
1980 were the direct and natural consequence of the deterioration of the area of claimant's back previously fused due to
his 1971 injury. Accordingly, the ALJ's finding that a new injury occurred in 1980 which triggered the running of the §
13 limitations period, was vacated. Furthermore, the Board, citing Intercounty, concluded that claimant's 1973 claim,
which was never the subject of a formal award, remained open and was sufficient to protect claimant's right to recover
for any subsequent disability arising from his 1971 work-related disability. Because the Act contains a specific statutory
limitation period for filing a claim under § 13, the doctrine of laches does not apply. Accordingly, the ALJ's conclusion
that the claim was barred by laches was reversed.); Hudnall v. Jacksonville Shipyards, 17 BRBS 174 (1985) (The Board
granted claimant's petition for remand and held that claimant was correct in arguing that the instant appeal was improper
since an ALJ's determination obviously did not result in a final adjudication, where the ALJ found that the time to file a
claim did not necessarily arise on the date of claimant's 1969 injury, that further findings of fact were necessary and that
summary judgment was therefore inappropriate.); Hollie v. Bethlehem Steel Corp., 17 BRBS 117 (1985) (The Board
reversed an ALJ's denial of benefits to claimant and remanded the case to the ALJ to consider the claim on the merits
where the Board found that the claim was timely under both §§ 12 and 13 as amended by the 1984 amendments to the
Act, since the claim was filed 30 days after claimant's physician submitted the results of claimant's audiogram to him.);
Hudson v. Southwestern Barge Fleet Servs., 16 BRBS 367 (1984) (The ALJ's finding that claimant failed to make a
timely filing was reversed since the ALJ failed to consider written communications between claimant's attorney and the
deputy commissioner which clearly indicated claimant's intention to seek additional benefits and were well within the
one-year statute of limitation.); Wells, Jr. v. Ocean Drilling & Exploration Co., 16 BRBS 59 (1983) (The Board held
that a claim that was filed more than one year after the last payment of temporary disability benefits made to claimant
was untimely since claimant had previously been informed of the work-relatedness of his skin rash. The ALJ had
upheld the claim as timely since it had been filed within one year after claimant became aware that the injury
constituted an impairment of his wage earning capacity, following a flare-up of claimant's condition after his return to
work. The Board held that this finding was irrational since both parties conceded that claimant had previously been
advised that his condition was work-related. In the absence of a misleading or incorrect prognosis the Board reversed
the ALJ's finding oftimeliness and affirmed the denial of benefits, without reaching the other issues raised on appeal.).

But see Rodriguez v. California Stevedore & Ballast Co., 16 BRBS 371 (1984) (The Board recognized that the
technical requirements for withdrawal or settlement of a 1967 claim were not met and therefore the 1967 claim was
never officially closed, but whereas the case ended 10 years ago in 1974 When the last payment of compensation was
made, and claimant made no attempt to pursue the claim within one year of the last payment, the Board held that the
claim for additional benefits for the 1967 injury was time barred since permitting old claims to be opened and litigated
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years after the parties thought the claim closed is contrary to the purposes of the Act's specified limitations periods;
inasmuch as the Board held that the claim was untimely, it further reversed the ALJ's finding of temporary total
disability arising out of the 1967 injury.).

(n2)Footnote 2. Maddalone v. Okada Shosen, KK, 756 F.2d 886, 17 BRBS 53 (CRT) (1st Cir. 1985) (The First
Circuit reversed a district court's denial of appellant's motion to amend, and the subsequent grant of summary judgment
for the defendant, and remanded the case so that claimant's employer's insurer could amend its complaint to substitute
its own name for that of claimant on its suit against a vessel owner, where claimant was not the real party in interest
since claimant settled with the insurer and appellant demonstrated that it would certainly be disadvantaged if leave to
amend was not allowed, since the statute of limitations would preclude its suit altogether.).

(n3)Footnote 3. 20 C.F.R. § 702.221(a) (1990); Longshore and Harbor Workers' Compensation Act § 19(a), 33
U.S.C. § 919(a).

(n4)Footnote 4. See 20 C.F.R. § 702.224 (1990).

(n5)Footnote 5. Longshore and Harbor Workers' Compensation Act § 20(b), 33 U.S.C. § 920(b); see discussion at
§ 71, supra; see also Dolowich v. West Side Iron Works, 17 BRBS 197 (1985) (Claimant's § 12(a) notice was timely
where he filed against one of two affiliated employers within one year of the date on which he first became aware of the
relationship between his disease, disability and employment. The Board affirmed the ALJ's finding of timeliness under
§ 13 where the ALJ determined that because the two employers were affiliated, claimant's filing against one of them
within one year of the commencement of the § 13 limitations period constituted a timely claim. The carrier was not
absolved of liability where the precise terms of coverage were unknown because the insurance policies are apparently
no longer available, since the record showed that it was the last carrier which insured the employer during claimant's
last tenure of employment with the employer.); Fortier v. General Dynamics Corp., 15 BRBS 4 (1982) (The Board
affirmed a finding that a claim was not barred by the statute of limitations even though the record did not contain
evidence of when the claim had been filed since the employer had failed to file a § 30(a) report resulting in a § 30(f)
tolling of the statute of limitations. Moreover, held the Board, absent substantial evidence to the contrary, the claim
cannot be found time barred where the date of filing is not established since § 20(b) serves to presume that the claim
was timely filed.).

(n6)Footnote 6. 20 C.F.R. § 702.221(a) (1990).

(n7)Footnote 7. See Appendix B. The information provided is subject to the penalties of Longshore and Harbor
Workers' Compensation Act § 31, 33 U.S.C. § 931.

(n8)Footnote 8. McKinney v. O'Leary, 460 F.2d 371, 373, 1972 A.M.C. 1734 (9th Cir. 1972); see also Peterson v.
Columbia Marine Lines, 21 BRBS 299 (1988) (Where claimant stated in his LS-201 Notice of Injury that he was
making a claim for benefits under the Act, the board affirmed the ALJ's decision that such a statement was sufficient to
constitute a claim under § 13.); Black v. Bethlehem Steel Corp., 16 BRBS 138 (1984) (The Board held that the Act does
not provide for the filing of protective claims and affirmed the ALJ's order requiring claimant to accede to the
employer's requests for interogatories and depositions. Claimant had filed a protective claim to avoid possible problems
with § 13(a) of the Act, but refused to comply with the employer's discovery requests. Following ALJ's order to comply
with the requests, claimant appealed, arguing the ALJ lacked jurisdiction because claimant had not filed a claim for
compensation. The Director agreed with claimant's theory of protective claims and suggested that the case be remanded
to the deputy commissioner and not be referred to the ALJ unless and until a disability arose. The Board rejected these
arguments and found that the deputy commissioner's prior practice holding "protective claims" in abeyance was not
supported by the Act. Once a claim has been filed, the case must proceed to resolution. Since claimant filed a claim and
the employer requested a hearing, § 19(c) conferred jurisdiction on the ALJ, and the case was remanded. In dicta, the
Board acknowledged that the Act does not adequately accommodate occupational disease claims.); Simonson v. Albina
Engine & Machine Works, 7 BRBS 100 (1977) ("Neither the Act nor the Rules and Regulations governing the
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application of the Act requires that the claim for compensation be filed on any particular form ... Thus, any letter or
notice from which it may be reasonably inferred that a claim for compensation is being made is sufficient.").

(n9)Footnote 9. Atlantic & Gulf Stevedores, Inc. v. Donovan, 279 F.2d 75 (5th Cir. 1960).

(n10)Footnote 10. See Appendix B.

(n11)Footnote 11. Walker v. Rothchild International Stevedoring Co., 526 F.2d 1137, 3 BRBS 6 (9th Cir. 1975)
(Since the report mentioned the date of claimant's injury, the periods of disability, the date he was able to return to light
work, and made no mention of when he could resume his regular duties, the court reasoned this was sufficient to satisfy
the requirements of Section 13(a).).

(n12)Footnote 12. Paquin v. General Dynamics/Electric Boat Division, 4 BRBS 382 (1976) ("Although case law
on what constitutes a claim appears to require that all writings be filed with the deputy commissioner and although the
statement to the insurance examiner was not so filed, this is not fatal to claimant's case. In Blackwell Constr. Co. v.
Garrell, 352 F. Supp. 192 (D.D.C. 1972), the failure by an insurance company to forward a claim was held to have
estopped the insurer from asserting the statute of limitations as a defense. The Board finds that the employer/carrier in
this case should likewise be estopped from asserting the statute of limitations as a defense." In making this statement the
Board was mindful of the purpose behind statutes of limitations: ensuring fairness to defendants by preventing the
institution of stale claims. However, since the employer and carrier had enough notice of claimant's condition (by
claimant's statements to the insurance examiner, his visits to employer's dispensary and the medical reports provided) to
amount to a claim, the employer could not avail himself of the statute of limitation defense.).

(n13)Footnote 13. McKinney v. O'Leary, 460 F.2d 371, 1972 A.M.C. 1734 (9th Cir. 1972) ("Various types of
informal writing have been liberally construed in determining whether a claim has been filed pursuant to 33 U.S. Code,
sec. 913(a).").

(n14)Footnote 14. Fireman's Fund Insurance Co. v. Bergeron, 493 F.2d 545 (5th Cir. 1974).

(n15)Footnote 15. Simonson v. Albina Engine & Machine Works, 7 BRBS 100 (1977) (Three months after the
termination of voluntary compensation payments, claimant was incarcerated in the Oregon State Penitentiary. Although
he indicated that he wanted to pursue his compensation claim, he was informed that he had lost his civil rights while in
jail under the Oregon Civil Death Statute. Approximately three years later, after learning the statute had been declared
unconstitutional, a formal claim was filed. The Board, noting claimant's lack of communication with the outside world,
held that the two medical reports that the employer attached to its notice of termination of compensation, combined with
a report made by the insurance company's physician of an examination conducted while claimant was incarcerated,
constituted a claim timely filed.).

(n16)Footnote 16. Crawford v. General Dynamics Corp., 7 BRBS 781 (1978). See also Todd Shipyards Corp. v.
Allan, 14 BRBS 427 (9th Cir. 1981) (The Ninth Circuit affirmed the Board's decision that claimant's disability claim
was not time-barred where the case was pending on the effective date of the 1972 amendments to the Act and thereby
controlled by revised § 13(a), which allows for claims filed more than one year after injury, as long as they are filed
within one year of claimant's awareness of the connection between injury and work, as in the circumstances of the
instant case.).

(n17)Footnote 17. Louisiana-Texas Waterways Co. v. U.S. Employees' Compensation Comm'n, 19 F. Supp. 396
(W.D. Ky. 1935).

(n18)Footnote 18. Beegan v. Brody-Hamilton Stevedore Co., 346 F.2d 857 (9th Cir. 1965).

(n19)Footnote 19. Budson Co., Contract 926 v. Oikari, 270 F. Supp. 611 (N.D. Ill. 1967).
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(n20)Footnote 20. Fireman's Fund Insurance Co. v. Bergeron, 493 F.2d 545, 547 (5th Cir. 1974).

(n21)Footnote 21. 455 U.S. 608, 102 S. Ct. 1312, 71 L. Ed. 2d 495, 14 BRBS 631 (1982).

(n22)Footnote 22. Section 20(a) of the Longshore Act provides that "[i]n any proceeding for the enforcement of a
claim for compensation under [the Act] it shall be presumed, in the absence of substantial evidence to the contrary ...
[t]hat the claim comes within the provisions of [the Act]." See also Bell Helicopter Int'l. v. Jacobs, 746 F.2d 1342, 17
BRBS 13 (CRT) (8th Cir. 1984) (The court agreed with the Board that the ALJ properly applied the § 20(a)
presumption and that the award was supported by substantial evidence, where claimant's death occurred in the course of
employment and the employer offered no evidence to show that the death did not arise out of or in the course of
employment. It made no difference that the injury or death might have occurred wherever the employee might have
been.); Hensley v. Washington Metro. Area Transit Auth., 655 F.2d 264, 13 BRBS 182 (D.C. Cir. 1981), cert. denied,
456 U.S. 904 (1982) (The Court reversed the denial of compensation to a claimant, who suffered an aggravation of his
preexisting psoriasis, where his own testimony and the testimony of two medical experts "overwhelmingly" supported
the § 20(a) presumption of work-relatedness. Moreover, the court did not consider the only evidence to the contrary
substantial where the testimony was unclear, based on a wholly unsupported assumption, and given by a doctor with no
particular knowledge of the conditions of claimant's employment.); Obert v. John T. Clark & Son, 23 BRBS 157 (1990)
(Where the ALJ reconsidered claimant's entitlement to the § 20(a) presumption on remand, he erred by failing to follow
the Board's directive since the Board's first decision specifically stated that claimant was entitled to the § 20(a)
presumption and that on remand the ALJ was to consider whether employer established rebuttal. Furthermore, the ALJ's
determination that the instant case does not present an issue for proper application of § 20(a) was reversed where
claimant established an injury, chest pains, and working conditions which could have caused those pains. Additionally,
as there was no evidence in the record sufficient to meet employer's rebuttal burden, the Board concluded it was
unnecessary to again remand for consideration of the issue, but held that causation was established. The case was
remanded, however, for the ALJ to determine the nature and extent of claimant's disability.); Alexander v. Ryan-Walsh
Stevedoring Co., 23 BRBS 185 (1990) (The Board found that: (1) if the natural progression of claimant's carpal tunnel
syndrome resulted in an increase of symptoms, employer was liable because it did not dispute that the original carpal
tunnel syndrome was work-related; and (2) employer's alternative hypothesis concerning the etiology of claimant's
injury concedes a work-related aggravation of claimant's condition, in which event employer is also liable. Accordingly,
the Board affirmed the ALJ's determination that employer failed to sever the causal relationship between claimant's
work accident and his carpal tunnel syndrome. Medical reports, prepared up to nineteen months after the work accident,
which did not mention the pain that claimant presently complains of, were insufficient evidence to establish rebuttal to
the Section 20(a) presumption. Furthermore, the doctor's statement, doubting a causal relationship between the neck
pain and the accident since claimant was struck on the hand, was insufficient to preclude the possibility that aspects of
claimant's accident other than the striking of his hand caused or aggravated his neck condition. Accordingly, the
Boardfound that employer did not successfully rebut the Section 20(a) presumption, and affirmed the ALJ's finding of
causation as to claimant's cervical condition.); Hartman v. Avondale Shipyard, Inc., 23 BRBS 201 (1990) (Since the
Section 20(a) presumption attaches only to claims actually made, and claimant made no claim as to an aggravation
injury, the Board rejected the Director's argument that the case should be remanded for the ALJ to determine whether
claimant experienced an aggravation injury due to his usual work activities.); Sinclair v. United Food & Commercial
Workers, 23 BRBS 148 (1989) (The testimony of two physicians provided evidentiary support for claimant's assertion
that her continuing symptomatology was a result of a psychological reaction to the physical reaction she experienced
due to her exposure to chemicals at work, and prevents her from returning to her usual job. Accordingly, the Board held
that claimant submitted sufficient evidence to invoke the § 20(a) presumption. Furthermore, the Board found that
employer's first two contentions failed to rebut the possibility that claimant's exposure to chemicals ultimately resulted
in a psychological disability, and its last contention was reasonably rejected by the ALJ where the physician: (1) failed
to adequately explain why claimant's psychiatric condition was disabling only when she was around art materials; and
(2) did not explain the accuracy with which claimant's symptoms matched those described by the relevant literature as
characteristic effects of chemical exposure. Therefore, the ALJ's finding of causation and, consequently, his finding that
claimant's exposure to chemicals resulted in a permanent partial disability, was affirmed. The Board affirmed the ALJ's
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invocation of the § 20(a) presumption as to claimant's carpal tunnel syndrome where conditions existed at work which
could have caused the injury. Furthermore, the Board affirmed the ALJ's finding of no rebuttal and, consequently, the
temporary total disability award, where employer presented only a mere hypothetical probability in bringing forth
evidence that carpal tunnel syndrome frequently occurs in women claimant's age without any known cause.); Shaller v.
Cramp Shipbuilding & Dry Dock Co., 23 BRBS 140 (1989) (Where the ALJ credited claimant's testimony that decedent
worked with asbestos in the shipyards, the Board held that his findings were based on substantial evidence in the record
and carrier established no reversible error by the ALJ in weighing the conflicting evidence and making credibility
determinations. Accordingly, the ALJ's invocation of the § 20(a) presumption was affirmed.); Burson v. T. Smith &
Son, 22 BRBS 124 (1989) (The ALJ failed to apply the § 20(a) presumption, and the evidence relied upon by him in
finding that causation was not established was insufficient to rebut the presumption. Furthermore, the record contained
no medical opinion refuting a causal relationship between claimant's work injury and the bunionectomy. Therefore,
employer failed to produce substantial evidence to rebut the presumption, and the Board held, as a matter of law, that
causation existed. Accordingly, the ALJ's denial of medical expenses was reversed.); Romeike v. Kaiser Shipyards, 22
BRBS 57 (1989) (The Board found that the ALJ erred in holding claimant did not suffer a compensable injury under the
Act. The uncontradicted medical evidence indicated that claimant had pleural plaques, which established that something
had gone wrong with claimant's frame. Therefore, although there was no disability, claimant's condition constituted an
injury under the Act. Furthermore, the § 20(a) presumption applied as a matter of law, since pleural plaques constituted
a harm which was caused by claimant's employment, and there was no rebuttal by employer. Accordingly, the Board
reversed the ALJ's decision that there was no work-related injury. Where medical treatment was necessary to monitor
claimant's lung condition, claimant established a prima facie case for compensable medical treatment, despite not being
economically disabled. Accordingly, the Board vacated the ALJ's finding that claimant was not entitled to
reimbursement for medical expenses for periodic monitoring of his condition.); Hite v. Dresser Guiberson Pumping, 22
BRBS 87 (1989) (Where the issue of coverage was not raised before the ALJ or appealed to the Board, the Board will
not address it for the first time on appeal. Employer submitted no evidence sufficient to rebut the § 20(a) presumption,
where the physician upon whom employer relied in support of its contention did not state that claimant's subjective back
complaints were unrelated to his employment. Accordingly, the Board affirmed the ALJ's finding of causation.);
Donnell v. Bath Iron Works Corp., 22 BRBS 136 (1989) (Where the physician stated at his deposition that claimant's
impairment was "in part due to the possibility of his having minimal asbestosis," the Board held his opinion was
insufficient to rebut the § 20(a) presumption because it provided no affirmative evidence that claimant's condition was
not caused, in any part, by his asbestos exposure. Accordingly, as the only other relevant evidence of record supported
causation, the Board reversed the ALJ's finding of no causation and remanded the case for him to determine the extent
of claimant's disability for the period in question.); Scott v. Tug Mate, Inc., 22 BRBS 164 (1989) (Claimant was entitled
to the § 20(a) presumption that his blackouts were work-related, and the physician's testimony, upon which employer
relied to rebut the presumption, revealed no evidence stating that claimant's blackouts were not caused by claimant's
work-injury treatment. Furthermore, there was no other evidence of record sufficient to rebut the presumption.
Accordingly, the Board affirmed the ALJ's finding that claimant's blackouts were causally related to his employment.);
Ranks v. Bath Iron Works Corp., 22 BRBS 301 (1989) (Any error the ALJ committed by failing to apply the § 20(a)
presumption was harmless, as medical opinions existed which constituted substantial evidence to rebut the presumption
and to support the finding of no causation. Accordingly, the ALJ's finding that claimant's hearing loss was unrelated to
his employment, and his denial of benefits, was affirmed by the Board.); Preziosi v. Controlled Industries, 22 BRBS
468 (1989) (Where employer failed to produce any evidence demonstrating that claimant's condition was not aggravated
by his employment, employer failed to establish rebuttal of the § 20(a) presumption. Accordingly, the Board affirmed
the ALJ's finding thatclaimant's breathing difficulties were causally related to his work injury.); Dodd v. Newport News
Shipbuildindg & Dry Dock Co., 22 BRBS 245 (1989) (Where the ALJ, without discussion, concluded only that there
existed "substantial evidence" to rebut the § 20(a) presumption, this cursory finding failed to satisfy the Administrative
Procedure Act. Accordingly, the Board remanded the case for the ALJ to reconsider the evidence pursuant to § 20(a),
adequately detail the rationale behind his ultimate findings, and specify the evidence upon which he relied, without
reference to § 7(d)(4).); Frye v. Potomac Elec. Power Co., 21 BRBS 194 (1988) (Where claimant had pain and a work
accident occurred, he was entitled to the § 20(a) presumption. Accordingly, as the Board found that the ALJ erred in not
applying the presumption and failing to analyze the conflicting medical opinions in concluding that claimant's back

Page 234
1A-IV Benedict on Admiralty § 72a



condition and chronic pain syndrome were not work-related, his finding was vacated and remanded for reconsideration
of the evidence in light of the presumption and Administrative Procedure Act.); Peterson v. Columbia Marine Lines, 21
BRBS 299 (1988) (Where claimant successfully established that he suffered an injury, chest pain, and that working
conditions existed which could have caused his injury, the ALJ properly concluded that claimant was entitled to the §
20(a) presumption. Although the ALJ erred in finding that employer failed to rebut the presumption, such error was
harmless since claimant's treating physician's opinion, upon which the ALJ relied, provided substantial evidence to
support his ultimate determination that claimant's condition was work-related. Accordingly, the Board affirmed the
ALJ's finding of causation.); Powers v. General Dynamics Corp., 20 BRBS 119 (1987) (The Board found that where
employer controverted several aspects of the claim and claimant successfully prosecuted his claim by establishing the
right to past, present, and future medical benefits by stipulation, employer was liable for attorney's fees under § 20(a).);
Perry v. Carolina Shipping Co., 20 BRBS 90 (1987) (The Board held that substantial evidence supported the ALJ's
invocation of the § 20(a) presumption where claimant's injuries to his head and hands was a "harm" while his fall
constituted an accident which could have caused the harm, and there was an absence of substantial evidence to rebut the
presumption, especially in light of the inherently hazardous nature of claimant's longshoreman work.); Leone v. Sealand
Terminal Corp., 19 BRBS 100 (1986) (The resolution of the issue, whether the 1979 accident constituted a cause of the
present disability, necessitated rendering a causation determination, to which the § 20(a) presumption applied.
Accordingly, the Board affirmed the ALJ's application of the presumption in deciding the claim. The Board found that
employer carried its burden of proof, and therefore held that the ALJ erred in failing to find rebuttal of the § 20(a)
presumption based on the medical evidence. Accordingly, the case was remanded to weigh all the evidence without the
benefit of the presumption. Furthermore, if the ALJ on remand again discredits the medical opinions, he must explain
his rationale.); Sam v. Loffland Bros. Co., 19 BRBS 228 (1987) (Claimant's subjective complaints, buttressed by the
opinions of his treating physician and his surgeon, constituted substantial evidence in support of the ALJ's finding of
causation. Accordingly, the ALJ's finding that employer did not rebut the § 20(a) presumption was affirmed.); Rajotte v.
General Dynamics Corp., 18 BRBS 85 (1986) (The Board vacated an administrative law judge's finding of no causation.
Since claimant had successfully established a prima facie case, the ALJ should have applied the § 20(a) presumption to
shift the burden of proof to employer. The case was remanded for the ALJ to reconsider the evidence.); Adams v.
General Dynamics Corp., 17 BRBS 258 (1985) (The Board held that an ALJ erred in finding the evidence insufficient
to invoke the § 20(a) presumption where although the ALJ specifically found asbestos exposure in the workplace, he
further required that claimant prove lung damage due to asbestosis to invoke the § 20(a) presumption, since claimant
merely had to establish that exposure occurred which could have caused the harm sustained; the issue of whether there
was lung damage due to the asbestos exposure was a matter of causation which was only to be considered after the
presumption was invoked.); Lacy v. Four Corners Pipe Line, 17 BRBS 139 (1985) (The Board vacated an ALJ's
decision denying benefits and remanded the case for reconsideration, holding that the ALJ erred in placing the burden of
establishing causation on claimant without considering the applicability of § 20(a), where claimant maintained she
proved the existence of working condition or occurrence that could have caused the harm since the evidence of record
established that claimant was exposed to toxic chemicals during the incubation period for the hepatitis and that these
chemicals caused or aggravated her hepatitis. On remand, if the ALJ finds that claimant established any exposure to
toxic chemicals during the incubation period for hepatitis, then claimant's prima facie case is established and the § 20(a)
presumption must be applied, shifting the burden to the employer to present substantial evidence that claimant's
hepatitis was not caused or aggravated by her exposure.); Hughes v. Bethlehem Steel Corp., 17 BRBS 153 (1985) (The
Board found that: (1) an administrative law judge's findings that the decedent was exposed to asbestos in his job with
the employer and that he suffered from a pulmonary impairment was supported by the testimony and medical evidence
of record, and was sufficient to raise the § 20(a) presumption.); Peterson v. Washington Metro. Area Transit Auth., 17
BRBS 114 (1985) (The Board affirmed an ALJ's decision that claimant neither filed a claim within one year of the
cessation of compensation nor submitted a medical report tantamount to the filing of a claim, and held that the
submission of medical reports by claimant within one year of the last voluntary compensation payment made to
claimant by the employer did not constitute a claim where no doctor, in any of the reports, indicated the existence of
any occupational disability or anticipated permanent effects.); Sinnott v. Pinkerton's Inc., 14 BRBS 959 (1982) (The
Board reversed a temporary total disability award where it found that the § 20(a) presumption of causation had been
rebutted. Although claimant submitted medical evidence in support of the conclusion that tremors in his right hand were
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causally related to a fall at work, those medical opinions were based on the incorrect assumption that claimant's tremors
appeared for the first time after the fall. Uncontradicted evidence established that claimant had tremors in his hand prior
to the fall, and the ALJ so found. Since the claimant never alleged that the preinjury tremor was aggravated by the fall at
work the most that the ALJ could have concluded was that claimant suffered a continuation of the nonincapacitating
tremor.).

But see Dangerfield v. Todd Pac. Shipyards Corp., 22 BRBS 104 (1989) (Although claimant did not allege a lower
back injury in her initial report of injury, she subsequently was treated by several physicians for such an injury, and she
clearly sought benefits for a lower back injury arising from her fall at work. Therefore, the Board held that the ALJ
properly found claimant entitled to invocation of the § 20(a) presumption. The Board vacated the ALJ's causation
finding, however, since the ALJ failed to consider evidence in the record pertaining to rebuttal of § 20(a). Accordingly,
the case was remanded for further consideration of whether employer rebutted the § 20(a) presumption.).

(n23)Footnote 23. U.S. Industries/Federal Sheet Metal, Inc. v. Director, 455 U.S. 608, 613, 102 S. Ct. 1312, 1316,
71 L. Ed. 2d 495, 501, 14 BRBS 631, 632 (1982).

(n24)Footnote 24. Prior to the 1972 Amendment, a strict reading of the one-year time limitation often resulted in
barring an employee's compensation claim before he was or could have become aware of the true nature of his condition
and its relationship to his employment. See Pillsbury v. United Engineering Co., 342 U.S. 197, 72 S. Ct. 223, 96 L. Ed.
225, 1952 A.M.C. 6 (1952) (The Court denied claimants' contention that their claims, filed from 18 to 24 months from
the date of the injuries, were nevertheless timely since they were filed within one year after becoming disabled. After
noting that these claimants were not suffering from occupational diseases or latent injuries, the Court went on to state:
"We are aware that this is a humanitarian Act, and that it should be construed liberally to effectuate its purposes; but
that does not give us the power to rewrite the statute of limitations at will, and make what was intended to be a
limitation no limitation at all. Petitioners' construction would have the effect of extending the limitation indefinitely if a
claim for disability had not been filed; the provision would then be one of extension rather than limitation. While it
might be desirable for the statute to provide as petitioners contend, the power to change the statute is with Congress, not
us."); Kobilkin v. Pillsbury, 103 F.2d 667, 1939 A.M.C. 699 (9th Cir. 1939), affirmed by an equally divided court, 309
U.S. 619, 60 S. Ct. 465, 84 L. Ed. 983 (1940) ("It was the manifest Congressional intent to deny compensation in all
cases of disability arising from accidental injury unless claim is filed within the time limited. No provision is made for
exceptional cases. We agree that the act is to be liberally construed, but neither the deputy commissioner nor the courts
have the power to legislate; and nothing short of legislation would make relief possible in a case like this.").

With the passage of the 1972 Amendment, it has now become unnecessary, "to analyze the various nuances of case
law prior to the 1972 Amendment to Section 913(a). Whatever effect the Supreme Court decisions in Pillsbury v.
United Engineering Co. and Kobilken v. Pillsbury may have had on the instant case [compensation was sought for total,
permanent disability resulting from a work-related accident which aggravated a pre-existing latent condition of cervical
degenerative disc disease] prior to the amendment, congressional mandate has now made it clear that the one-year
limitation for filing a compensation claim shall not begin to run until the claimant is aware or should have been aware
of the relationship between the injury and the employment. The plain language of the amendment allows for no
differentiation between traumatic injuries and occupational diseases." Cooper Stevedoring of La., Inc. v. Washington,
556 F.2d 268, 1977 A.M.C. 2184 (5th Cir. 1977). See generally Stark v. Lockheed Shipbuilding & Construction Co., 5
BRBS 186 (1976). See also Brown v. Jacksonville Shipyards Inc., 23 BRBS 22 (CRT) (11th Cir. 1990) (The Eleventh
Circuit found that where cross-respondent missed no time from work due to his 1981 accident until 1983, the Board
erred in holding that he should have filed his claim within one year of the date of the accident, since under § 13(a), the
test is the awareness of the suffering of a compensable injury. Accordingly, the Court reversed the Board's decision that
the claim was not timely under § 13. Furthermore, where no physician expressed an opinion ruling out a causal
connection between the work accident and disability, there was no direct concrete evidence sufficient to rebut the §
20(a) presumption. Therefore, the Court affirmed the Board's decision granting medical benefits.); Lombardi v. General
Dynamics Corp., 22 BRBS 323 (1989) (Where claimant timely appealed the ALJ's original decision, it did not become
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final. Furthermore, at the time of the original decision, the claim would have been time-barred pursuant to the then
existing statute. Therefore, employer had no basis for filing a cross-appeal of the ALJ's awareness finding. It was not
until the1984 Amendments changed the limitation period that the ALJ's awareness finding had significance with respect
to the timeliness of the claim. Accordingly, the Board found that the ALJ was not precluded from reevaluating the issue
of awareness on remand. The ALJ's timeliness holding was not in accordance with the proper legal standard where he
erroneously stated that the "claim must be filed within two years after the date the employee became aware of the
relationship between his employment and his disease or disability." Accordingly, the Board vacated the timeliness
holding and remanded the case for the ALJ to determine when claimant was aware that his pulmonary condition was
related to his employment and had resulted in a permanent impairment.); Osmundsen v. Todd Pac. Shipyard, 18 BRBS
112 (1986) (The Board held that both notice and filing of a claim were timely under §§ 12 and 13 as amended in the
1984 Amendments to the Act, since: (1) although notice occurred more than two years after claimant knew of his injury,
it was given as soon as claimant became aware of employer's liability; and (2) the claim had been filed within two years
of claimant's awareness of the relationship between his employment and disability.).

(n25)Footnote 25. Cooper Stevedoring of La., Inc. v. Washington, 556 F.2d 268, 1977 A.M.C. 2184 (5th Cir.
1977). See also Simpson v. Bath Iron Works Corp., 22 BRBS 25 (1989) (The doctrine of laches did not apply where
claimant delayed the filing of his claim for 36 years since the Act contains a specific statutory period for filing a claim
under § 13. Furthermore, claimant's delay in filing was not unreasonable, since: (1) At the time of claimant's injury,
there was no precedent holding him within the jurisdiction of the Act and therefore, his decision to file under the state
statute at that time was reasonable; and (2) in 1962, when the Supreme Court first interpreted the Longshore Act to
apply to workers injured while engaged in new ship construction, claimant had already been injured 21 years, had long
since ceased contact with his attorney, and had no reason to know prior to contacting another attorney in 1977 that he
might have a claim under the Act. Accordingly, the Board affirmed the ALJ's conclusion that the claim was not barred
by laches.).

(n26)Footnote 26. Section 12(a) provides that the employer or beneficiary must notify the employer and the deputy
commissioner of a work-related injury or death within 30 days after such injury or death, or 30 days after the employee
or beneficiary is aware, or in the exercise of reasonable diligence should have been aware, of the work-related nature of
the injury or death.

(n27)Footnote 27. See Janusziewicz v. Sun Shipbuilding & Dry Dock Co., 13 BRBS 1052 (1981), aff'd, 677 F.2d
286, 14 BRBS 705 (3d Cir. 1981) (The Board held that a claimant became aware of the relationship between his illness
and his employment when he was informed by a physician that he was suffering from "industrial asthma.").

(n28)Footnote 28. Stark v. Lockheed Shipbulding & Construction Co., 5 BRBS 186 (1976); see Stancil v. Massey,
436 F.2d 274, 1971 A.M.C. 397 (D.C. Cir. 1970); Aerojet-General Shipyards, Inc. v. O'Keefe, 413 F.2d 793 (5th Cir.
1969) ("The effects [of an injury] must manifest themselves to a physician rather than to an unschooled employee
before limitations begin to run"); Crawford v. General Dynamics Corp., 7 BRBS 784 (1978) (At the time of the
accident, claimant acted reasonably in believing that the injury to his elbow was of little consequence. Claimant only
became aware of the fact that he had sustained a work-related injury that would affect his earning capacity when he was
advised by a doctor that he was suffering from post-traumatic arthritis and would require surgery.); Vaughan v.
Metropolitan Area Transit Authority, 7 BRBS 264 (1977) (Although claimant knew his osteoarthritis was affecting his
work as a bus driver, he was not aware, nor did he have reason to be aware, of the job-related nature of his injury until it
was explained to him by a physician.); McCabe v. Sun Shipbuilding & Dry Dock Co., 1 BRBS 509 (1975); Independent
Stevedore Co. v. Massey, BRB No. 117-73 (1974) (The Board held that a diagnosis of a work-related hearing loss by a
licensed hearing-aid salesman was not sufficient to begin the statute of limitations.); Smith v. Atlantic Sandblasting
Service, Inc., 1 BRBS 97 (1974), remanded on other grounds, No. 74-3600 (5th Cir. 1976) ("[T]he claim does not
actually accrue until the effects manifest themselves to a physician rather than to a barely literate claimant with no
formal education for the purposes of the one year filing limitation [citation omitted]. There must be more than the
manifestation of the symptoms to a physician; the claimant must be informed not only of the fact that he is ill, but also
that there is a connection between his illness and his employment. The fact that the doctor might be aware of the
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possible connection is not sufficient to attribute knowledge to the claimant."). See also Marathon Oil Co. v. Lunsford,
733 F.2d 1139, 16 BRBS 100 (CRT) (5th Cir. 1984) (The Fifth Circuit agreed with the Board and ALJ that a 1979
claim for disability due to a herniated disc, unknown to claimant earlier but arising out of his 1976 work-related
accident was not barred by the one-year statute of limitations of the Act, since the limitations period had not
commenced until claimant knew that he had a disc injury and knew that the injury would affect his earning capacity.);
Forlong v. American Sec. & Trust Co., 21 BRBS 155 (1988) (Where claimant suffered work-related seizures in 1981,
but no evidence existed that they affected hiswage-earning capacity, or that his other symptoms were work-related, his
date of awareness occurred in 1983 when his physician friend alerted him to the connection. Accordingly, the Board
affirmed the ALJ's finding that the claim, filed in September 1983, was timely filed pursuant to § 13.); Bechtel Assocs.
v. Sweeney, 20 BRBS 49 (CRT) (D.C. Cir. 1987) (The D.C. Circuit found that substantial evidence indicated that
although decedent had knowledge of his work-related condition by 1974, his wage-earning capacity was unaffected by
it until March 20, 1980, when his doctor recommended he retire at that time and so informed employer by letter.
Therefore, the claim was timely under §§ 12 and 13 since: (1) employer had knowledge, due to the physician's letter, of
the injury; and (2) the claim was filed within one year of the date decedent became aware that his lung condition had
diminished his wage-earning capacity.); Taylor v. Security Storage, Inc., 19 BRBS 30 (1986) (The Board found that the
ALJ did not determine when claimant became aware, for § 13 purposes, that his injury might result in an impairment of
his earning capacity pursuant to Stancil. Accordingly, the case was remanded for the ALJ to discuss the evidence
pursuant to Stancil and to determine when claimant became aware that his work-related harm would diminish his
wage-earning capacity.); Geisler v. Columbia Asbestos Inc., 14 BRBS 794 (1981) (The Board imputed awareness of a
work-related condition to a claimant who had submitted a medical history to a family physician in 1975 as of the date
that the records were submitted since the history reflected that claimant had been previously diagnosed as having
asbestosis. In addition, where claimant had x-ray changes which were consistent with those of asbestos workers, and
claimant had a "suspicion" that he had asbestosis as early as 1971, claimant's 1978 notice and claim were held to be
untimely.).

(n29)Footnote 29. Cooper Stevedoring, Inc. v. Washington, 556 F.2d 268, 6 BRBS 324 (5th Cir. 1977) (Claimant
was misled by the company doctor into believing that his neck pain was caused by arthritis and was unrelated to the
accident he sustained while on the job. The court found that even if claimant had doubt in the company doctor's
diagnosis, he received the correct diagnosis from a neurosurgeon, and it is from that date that the limitation period
should begin.); Stancil v. Massey, 436 F.2d 274 (D.C. Cir. 1970) ("This happens to be a case in which the wrong
diagnosis had the ... effect of lulling the workman into quiescence. Again, we are not dealing simply with an injury
producing more serious consequences than at first anticipated. That, too, is not the precise issue. We hold for the
employee, not because his injury turned out to be a herniated disc rather than strain, but because all the time it was
thought to be a strain the claimant had the best reasons (advice of the carrier's doctor) for considering himself not in fact
reduced in working power"); Barnes v. Newport News Shipbuilding & Dry Dock Co., 8 BRBS 528 (1978) (Claimant is
not better qualified than a doctor to diagnose his condition. Therefore he will not be considered aware of his injury and
its connection to his employment until he receives the correct diagnosis.); Jenkins v. Newport News Shipbuilding &
Dry Dock Co., 6 BRBS 133 (1977); Benoit v. General Dynamics Corp., 3 BRBS 453 (1976) (Claimant was justified in
relying on medical opinion that he did not suffer an injury from the accident he sustained despite the fact that he
experienced physical symptoms); Allan v. Todd Shipyards Corp., 2 BRBS 351 (1975); Beavers v. Lockheed
Shipbuilding & Construction Co., 1 BRBS 490 (1975) (Repeated visits to doctors, most of whom were recommended
by the carrier, who were unable to correctly diagnose claimant's back injury, justifiably led claimant to believe he had
not suffered a compensable injury.).

(n30)Footnote 30. Sicker v. Muni Marine Co., 8 BRBS 268 (1978). See also Alston v. Safeway Stores, Inc., 19
BRBS 86 (1986) (The ALJ erred in holding that the claim was timely filed, where claimant applied for disability
coverage under a nonoccupational insurance policy available through employer which certified that her illness was not
work-related. Employer neither had any imputed knowledge of a work-related injury nor a duty to further investigate
the claim. Accordingly, the Board remanded the case for the ALJ to reconsider whether the claim was timely filed. The
ALJ must also determine on remand whether claimant gave proper notice under § 12, since he failed to consider the
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provisions of § 12 in his initial decision.).

(n31)Footnote 31. 20 C.F.R. § 702.221(b) (1990).

(n32)Footnote 32. Stancil v. Massey, 436 F.2d 274 (D.C. Cir. 1970) ("We are not holding that the running of
limitations was deferred simply because a"wrong diagnosis' was made prior to the end of 1962. The issue is not the
correctness of the diagnosis per se. The question is whether the employee reasonably believed that he was not
physically disabled, i.e., he had not suffered a work-related harm which would probably diminish his capacity to earn
his living. In some instances, a wrong diagnosis will have no bearing on that inquiry since even the incorrect evaluation
should have warned the employee.").

(n33)Footnote 33. See 20 C.F.R. § 702.221(a) (1990). See also Universal Fabricators v. Smith, 878 F.2d 843, 1990
A.M.C. 101 (5th Cir. 1989), cert. denied, --U.S.--, 110 S. Ct. 1112 (1990) (Shipyard's voluntary payment of state
workers' compensation benefits constitutes "payment of compensation without an award" for purposes of tolling the
one-year statute of limitations stipulated in LHWCA § 913. Although worker filed almost 3 years after his injury,
worker's claim is timely since he filed within one year after the date of the last workers' compensation payment.);
Chong v. Todd Pacific Shipyards Corp., 22 BRBS 242 (1989) (Where medical reports were filed, during the time
claimant received voluntary compensation payments from employer, which indicated the existence of permanent
disability resulting from claimant's work injury, the Board held that they constituted timely claims as a matter of law.
Accordingly, the ALJ's finding that claimant failed to file a timely claim under § 13(a) was reversed.); Colburn v.
General Dynamics Corp., 21 BRBS 219 (1988) (Where the last voluntary payment under the Act occurred in July 1979,
and both the federal and state claims were filed in October 1980, the claim was not timely filed. The fact that claimant
received state benefits almost two years after the federal claim was filed did not toll the time for filing. Accordingly, the
Board reversed the ALJ's finding of timeliness and the award of disability benefits.); Smith v. Universal Fabricators,
Inc. 21 BRBS 83 (1988) (Where claimant was still receiving state workers' compensation benefits when his claim was
filed, and employer, with full knowledge of the injury, chose to pay claimant pursuant to the state statute, the claim was
timely under § 13(a).); Daigle v. Scully Bros. Boat Builders, 19 BRBS 74 (1986) (The Board affirmed the ALJ's finding
that the claim was time barred pursuant to § 13(a), since the statute clearly states that the time for filing a claim begins
to run when claimant is aware of the relationship between the injury and the employment. Potentially incorrect
calculations of voluntary compensation benefits are irrelevant to this "awareness" provision. Furthermore, § 22
modification was not applicable since there had been no award. Accordingly, as no material issue of fact remained to be
resolved, the Board held that employer was entitled to judgment as a matter of law.).

(n34)Footnote 34. Blackwell Construction Co. v. Garrell, 352 F. Supp. 192 (D.D.C. 1972) (Employer voluntarily
paid compensation without an award to a woman holding herself out as the widow of deceased employee. Payments
were stopped when claimant failed to establish her marriage to the decedent. Thereafter a claim was filed by the
employee's lawful surviving spouse and natural child. The court found that the voluntary payments made to the woman
claiming to be decedent's widow were payments of compensation which would toll the limitation period of Section
13(a). Since the lawful widow's claim was filed within seven months after the final payment, her claim was timely. "The
primary purpose of Section 13(a) in limiting the period in which to file is the protection of the employer and insurance
company from unfairness involved in the investigation and defense of old claims. When payments are voluntarily made
by the employer and insurance company on account of an admittedly compensable death, there is no unfairness in
tolling the filing period during the time the payments are made, and the consequences of the tolling to the employer and
insurance company are no different because of the identity of the party at whose instance the filing period is tolled.").
See also Lewis v. Bethlehem Steel Corp., 19 BRBS 90 (1986) (In an issue of first impression before the Board, it was
held that since there is no requirement in § 13 that payments to a specific survivor toll the time limitation only with
regard to that individual, where claimant filed her claim while death benefit payments were being made to her children,
the claim was timely filed.).

(n35)Footnote 35. Bowen v. Alaska Interstate Co., 12 BRBS 577, 581 (1980); Jennings v. Lockheed Shipbuilding
& Construction Co., 9 BRBS 212 (1978).
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(n36)Footnote 36. 20 C.F.R. § 702.222(d) (1990).
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§ 72b. Time for Filing Claims: Exceptions--"First Hearing"; Occupational Diseases; Incompetency; Termination
of Lawsuit; Employer's Report.

As discussed in section 72a, supra, Section 13(a) of the Longshore Act establishes a one-year time limitation for the
filing of claims. However, Sections 13(b)(1), (b)(2), (c), (d), and 30(f), together with their accompanying regulations, 20
C.F.R. §§ 702.221-702.223 (1985), provide for certain exceptions that either estop the employer from asserting late
filing as a defense to a compensation claim or toll the limitation period.

"First Hearing" Exception. Under Section 13(b)(1), the failure to file a claim within the period prescribed in Section
13(a) will not bar the right to compensation unless objection to the failure is taken at the first hearing on the claim in
which all parties in interest are given reasonable notice and a reasonable opportunity to be heard. n1 Just as it is the
employer/carrier's burden to object to having received improper notice, n2 it is the defendant's responsibility to timely
object to the employee/claimant's filing of the claim past the time limit. The Board has held that "The intent of section
13(b) is clear; the claimant and his counsel are to be put on notice that timeliness is in issue at the first hearing or that
defense is lost to the employer." n3

Occupational Diseases. Just as there is a different, more liberal treatment of occupational diseases with respect to the
time of notice requirement, cases involving occupational diseases are similarly given exceptional treatment for time of
filing claims. The 1984 Amendments to the LHWCA provide for an exception to the claim requirements by adding
Section 13(b)(2) which reads as follows:

"Notwithstanding the provisions of subsection (a), a claim for compensation for death or disability
due to an occupational disease which does not immediately result in such death or disability shall be
timely if filed within two years after the employee or claimant becomes aware, or in the exercise of
reasonable diligence or by reason of medical advice should have been aware, of the relationship between
the employment, the disease, and the death or disability, or within one year of the date of the last
payment of compensation, whichever is later."

Therefore, the time for filing a claim does not run until the employee is disabled or becomes (or should have become)
aware of the disease and its causal relationship to work, or in the case of a retired employee, where a permanent
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impairment exists. n4 The longer period of time for occupational diseases is due to their subtle, latent nature, as well as
the great deal of difficulty in determining whether there is an exact correlation between the job and the disease. n5

Incompetency Exception. Section 13(c) n6 provides for the tolling of the statute of limitations when the person entitled
to claim compensation is mentally incompetent or a minor and does not have a guardian or other authorized
representative. The statute of limitations starts to run from the time a guardian is appointed or, in the case of a minor,
from the date that he or she reaches majority. n7

Termination of Lawsuit Exception. Another method by which the limitations period may be tolled is described in
Section 13(d):

"Where recovery is denied to any person, in a suit brought at law or in admiralty to recover damages
in respect of injury or death, on the ground that such person was an employee and that the defendant was
an employer within the meaning of this Act and that such employer had secured compensation to such
employee under this Act, the limitation of time prescribed in subdivision (a) shall begin to run only from
the date of termination of such suit." n8

The burden of proving an adequate excuse under this section falls on the claimant. n9 Thus, he must show that his
action was dismissed because he was an "employee" within the meaning of Sections 2(3) and 3(d), the defendant was an
"employer" within the meaning of Section 2(4), and such "employer" had fulfilled his obligation to secure compensation
as required by Sections 4, 32 and 38. n10

Employer's Report Exception. The last way in which the one-year period may be tolled has been established by Section
30 of the Act. Under Section 30(a), an employer must submit a report of his employee's injury to the deputy
commissioner within ten days of the date of injury which results in the employee's loss of one or more work shifts, or
death, or from the time that the employer has knowledge of a disease or infection in respect of such injury. n11 The
report is to be filed on a Department of Labor O.W.C.P. Form LS-202A or LS-202. n12

Under Section 30, if the employer or carrier either has been given notice of, or has knowledge of, an employee's injury
or death, and fails, neglects or refuses to file a report as required by Section 30(a), the one-year time period does not
begin to run until such report is filed. n13 As is the case under Section 12(d)(1), n14 the pivotal issue is when the
employer obtained knowledge of the employee's injury or death. The Board has held that the employer only needs to
know of an employee's injury for his obligation to be triggered. n15 Definite knowledge that the injury was
work-related is not required by the Act. The Third and Fifth Circuits, however, have interpreted the statute differently,
holding that the employer must know that the injury occurred as a result of working conditions. n16 These Circuits
reasoned that since the report the employer is required to file includes a detailed account of the employee's injury or
illness, the employer would be unable to adequately supply the needed information unless he was aware of the
job-related nature of the injury. n17 See the discussion of Section 12(d)(1) at § 71(b), supra.

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPersonal InjuriesMaritime Workers' ClaimsLongshore & Harbor Workers' Compensation ActWorkers'
Compensation & SSDIAdministrative ProceedingsClaimsTime LimitationsClaim PeriodsWorkers' Compensation &
SSDICompensabilityInjuriesOccupational DiseasesWorkers' Compensation & SSDIMaritime Workers'
ClaimsCompensabilityLongshore & Harbor Workers' Compensation ActNotice & Claim Periods

FOOTNOTES:
(n1)Footnote 1. See also accompanying regulation 20 C.F.R. § 702.223 (1990).

(n2)Footnote 2. Longshore and Harbor Workers' Compensation Act § 12(d), 33 U.S.C. § 23(d); see also 20 C.F.R.
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§ 702.216 (1990). This is further discussed in § 71b of this volume.

(n3)Footnote 3. Shelton v. Washington Post Co., 7 BRBS 54 (1977) (At the first hearing on the claim, the issue of
timeliness was not discussed in the employer's opening statement. The administrative law judge then expressly asked
counsel for both parties if the related question of timely notice of injury would be at issue. While employer's counsel
gave an ambiguous response to that question, he actively pursued the timeliness issue when the hearing was reconvened
approximately eight months later. The Board found that this was not sufficient to preserve the timeliness of claim
defense to the employer. "We think it clear that the employer may not do what happened here. He may not wait until a
major part of claimant's case has been presented and then raise the defense in a subsequent continuation of the
hearing."); see also Shoener v. Sun Shipbuilding & Dry Dock Co., 8 BRBS 630 (1978) (In 1965 claimant sustained
injuries to his right shoulder and both arms as a result of a fall taken while on the job. The employer voluntarily made
compensation payments for temporary, total disability until 1975. Within a year of the last payment, claimant filed a
claim alleging an injury suffered on November 1, 1973, the date he was transferred to an inferior position and incurred a
loss of wage-earning capacity. Since the employer stated at the formal hearing that if the claim being adjudicated was
found to have resulted from the 1965 injury, rather than from one occurring in 1973, the claim would not be
time-barred, he could not assert the opposite position when appealing the administrative law judge's order awarding
compensation for the 1965 injury.).

(n4)Footnote 4. 20 C.F.R. § 702.222(c) (1990). See also Adams v. Newport News Shipbuilding and Dry Dock Co.,
22 BRBS 78 (1989) (Where decedent was permanently partially disabled due to occupational diseases that became
manifest after he voluntarily retired, and there was evidence of impairment prior to the time of injury, such earlier
evidence was, as a matter of law, the date from which claimant's permanent partial disability award was payable,
pursuant to § 6(a). Accordingly, the Board vacated the ALJ's finding of a January 13, 1983 commencement date, and
modified the award to provide for commencement of payments on December 6, 1982.); Ronne v. Jones Oregon
Stevedoring Co., 18 BRBS 165 (1986) (The Board found that claimant's hearing loss constituted an occupational
disease. Claimant's case was therefore affected by the 1984 amendments, since these amendments apply to occupational
diseases which do not immediately result in death or disability. Consequently, notice under § 12, as amended in 1984,
was timely given. The Board accordingly remanded the case to the ALJ for a determination of the extent of claimant's
disability pursuant to the AMA guidelines as required by amended § 8(c)(13).); Arganbright v. Marinship Corp., 18
BRBS 281 (1986) (Where decedent, a retiree, died of work-related causes, the Board held that the 1984 Amendments,
which specifically overruled Aduddell in order to provide relief to people whose occupational disease manifested itself
after retirement, and to survivors of such retirees, applied to the claim. Accordingly, the Board vacated the ALJ's denial
of the claim and remanded the case for computation of death benefits. Since decedent's date of awareness occurred more
than one year after she had retired, § 10(d)(2)(B) is the applicable subsection for determining the average weekly
wage.); Lindsay v. Bethlehem Steel Corp., 18 BRBS 20 (1986) (Although claimant was informed of his work-related
asbestosis in 1976, he became disabled in July, 1980. Inasmuch as the claim was filed one month after becoming
disabled, and employer received notice of the claim approximately eight months after that, claimant met the limitation
periods of §§ 12 and 13 as amended in 1984. The ALJ's findings regarding the weight of the medical evidence were
supported by substantial evidence. The Board held that any error the ALJ may have committed was harmless.); Woods
v. Bethlehem Steel Corp., 17 BRBS 243 (1985) (The Board vacated an ALJ's findings with respect to claimant's
asbestos-related disability and remanded the case for a redetermination of that issue pursuant to the 1984 Amendments,
because although the ALJ properly determined that claimant's heart disease, as a prior totally disabling condition,
foreclosed any compensation for loss in wage-earning capacity due to asbestosis, the case was pending during the
effective date of the 1984 Amendments, which provided that the assessment of "disability" for employees whose
injuries arose out of occupational disease that become manifest after retirement could be based on the degree of physical
impairment, as well as economic disability.).

(n5)Footnote 5. See Longshore and Harbor Workers' Compensation Act Amendments of 1984: House Report on
Conference Report on S.38, 98th Cong. 2d Sess. 36 (1984) (statement of Mr. Miller). It is sometimes also difficult to
determine which job of an employee's past working record was the source of the disease. In Todd Shipyards Corp. v.
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Black, 717 F.2d 1280 (9th Cir. 1983), cert. denied, 466 U.S. 937, 104 S. Ct. 1910, 80 L. Ed. 2d 459 (1984), the Ninth
Circuit was faced with the difficult task of determining whether a long since retired employee working for Todd in an
area where harmful asbestos "was all over" could hold Todd liable for this initial exposure since Boeing, a subsequent
employer, was also asbestos-laden. The court found that as "asbestos exposure at any degree can be harmful" and that
the employee had "significant asbestos exposure while employed by Todd," the claim was valid against it. See also
Ronne, Sr. v. Jones Oregon Stevedoring Co., 22 BRBS 344 (1989) (The ALJ erred by failing to apply the last employer
rule as set forth in Larson v. Jones Oregon Stevedoring Co., 17 BRBS 205 (1985), where he concluded that a showing
of an actual medical causal relationship between claimant's exposure and his occupational disease was required, a
notion which has been repeatedly rejected by the Board. Accordingly, as claimant received the medical report regarding
his audiogram on July 6, 1981, the Board reversed the ALJ's order regarding responsible employer and modified it to
hold that the employer for which claimant worked as of July 6, 1981, was the responsible employer.); Curit v. Bath Iron
Works Corp., 22 BRBS 100 (1989) (Where claimant became aware of his asbestosis in October 1979 but was not
disabled by this condition until February 1983, and then filed his claim one month later, it was timely filed pursuant to §
13(b)(2) of the Act. Therefore, the ALJ erred in finding that claimant had to file his claim within two years after he
became aware of his work-related disease and the likelihood of a future loss in earning capacity. Accordingly, the Board
reversed the ALJ's finding that the claim was untimely under § 13 of the Act.).

(n6)Footnote 6. See also accompanying regulation 20 C.F.R. § 702.222(a) (1990).

(n7)Footnote 7. See Blackwell Construction Co. v. Garrell, 352 F. Supp. 192 (D.D.C. 1972).

(n8)Footnote 8. See also accompanying regulation 20 C.F.R. § 702.222(b) (1990); Calloway v. Zigler Shipyards,
Inc., 16 BRBS 175 (1984) (The Board affirmed an ALJ's finding that the instant claim was timely, although not
instituted within a year of claimant's injury, because under § 13(d) the prior filing of claimant's admiralty cause of
action in federal court tolled the § 13(a) statute of limitations. Citing Ingalls Shipbuilding Div., Litton Sys. v.
Hollinhead, 571 F.2d 272, 8 BRBS 159 (5th Cir. 1978), the Board concluded that under Fifth Circuit law, the grounds
upon which recovery is denied in a suit brought at law or in admiralty are irrelevant so far as the tolling provision is
concerned because the mere act of filing an admiralty action tolls the § 13(a) statute of limitations. Since claimant filed
for benefits under the Act before the federal court admiralty action was dismissed, the claim under the Act was not time
barred.).

(n9)Footnote 9. George v. Lykes Brothers, 7 BRBS 877 (1978) (Claimant must prove all the elements listed in
Section 13(d). He must introduce evidence in the form of a judgment order from the district court which sets forth the
reason that his case was dismissed by the district court. Although claimantfailed to introduce such evidence, the Board
remanded the case for further consideration, since it is incumbent upon the administrative law judge to fully develop the
record on all issues before him.).

(n10)Footnote 10. Ingalls Shipbuilding Division, Litton Systems v. Hollinhead, 571 F.2d 272, 8 BRBS 159 (5th
Cir. 1978) (The filing and processing of a compensation claim before the Mississippi Workmen's Compensation
Commission less than seven months after claimant's injury satisfied Section 13(d). "Section 13 was not intended to
provide a technical device to release the employer and insurer from their obligations, but merely to prevent prejudice to
them from the entertainment of stale claims."); McCabe v. Ball Builders, Inc., 1 BRBS 290 (1975) ("Although the claim
under the Act was not filed within a year after the injury or within a year after the last voluntary payment pursuant to
section 13(a) of the Act, 33 U.S.C. § 913(a), the claim was, nevertheless, not time-barred. Section 13(d) of the Act, 33
U.S.C. § 913(d), provides that the one year limitation shall not begin to run if there is a suit in law or admiralty to
recover damages in respect of an injury until recovery is denied. The procedure in this case falls precisely within the
exception. The claimant had a timely claim pending pursuant to the Jones Act which was denied, and he filed his claim
under the Longshoreman's Act within a year thereafter.").

(n11)Footnote 11. Section 30(a) further provides that the report shall set forth: "(1) the name, address, and business
of the employer; (2) the name, address, and occupation of the employee; (3) the cause and nature of the injury or death;
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(4) the year, month, day, and hour when and the particular locality where the injury or death occurred; (5) such other
information as the Secretary may require. A copy of such report shall be sent at the same time to the deputy
commissioner in the compensation district in which the injury occurred. Notwithstanding the requirements of this
subsection, each employer shall keep a record of each and every injury regardless of whether such injury results in the
loss of one or more shifts of work." See also Aurelio v. Louisiana Stevedores, Inc., 22 BRBS 418 (1989) (Substantial
evidence indicated that employer complied with § 30(a) where the ALJ admitted into evidence a copy of the injury
report employer sent to carrier, stamped nine days after the work accident by carrier's stamp. Accordingly, the Board
affirmed the ALJ's conclusion that the claim was barred by § 13.); Patterson v. Savannah Mach. & Shipyard, 15 BRBS
38 (1982) (The Board held that an ALJ employed an incorrect standard in determining whether a claim was timely filed
where he failed to determine a date of awareness for purposes of § 13(a). Although this claim would have been untimely
if a determination was made based on claimant's date of awareness, the employer's failure to file a § 30(a) report of
injury until two years after claimant told his foreman that he had silicosis served to toll the statute of limitations
pursuant to § 30(f). The finding that the claim was timely was affirmed.); Williams v. Washington Post Co., 13 BRBS
366 (1981) (The Board upheld claimant's disability benefits even though he filed his claim more than six years after
learning that his condition was work-related because employer had never filed a report of injury as is mandated by §
30(f); furthermore, claimant was not barred by the doctrine of laches where employer acknowledged that it had gotten
timely notice of injury.); Washington Gas Light Co. v. Thomas, 649 F.2d 275, 13 BRBS 387 (4th Cir. 1981) (Where the
employer's filing of a report with the state of Virginia did not substitute for the requirement of § 30(a) that it file a report
with the Department of Labor, claimant was not time barred from receiving District of Columbia benefits, even though
he made his claim later than one year after his injury occurred. The Fourth Circuit reached this conclusion based upon
the same concern which led the Supreme Court to permit successive compensation claims in this case, namely the
potential for knowledgeable employers to be able to direct employees to the least generous compensation scheme.);
Peterson v. Washington Metro. Area Transit Auth., 13 BRBS 891 (1981) (Where the determination of whether a
claimant's claim has been timely filed under § 13(a) is contingent upon an employer's timely report of injury under §
30(a), and where in the instant case the ALJ erred by assuming a report had not been filed merely because evidence of
such was not contained in the record, the Board ordered a remand to not only accept into evidence employer's proof of
filing, but to then reopen the record on all evidence relevant to the issue of timeliness.).

But see Keatts v. Horne Bros. 14 BRBS 605 (1981) (The Board ruled that claimant's claim was barred by § 13 since
he filed it more than one year after becoming reasonably aware of the work-relatedness of his hearing disability. The
Board held that the ALJ was incorrect in using § 30(f) to toll claimant's late filing because, even though employer had
been late in filing its § 30(a) report based on its knowledge of injury, claimant's one-year statute of limitations had
already run out by the time employer had acquired its relevant knowledge.).

(n12)Footnote 12. See Appendix B. A LS-202A form entitled "Employer's Report of Injury or Occupational
Illness, Short Form," may be used instead of a LS-202 form only when the employee did not die asa result of the injury,
lose any time from work, or sustain a permanent disability or a disfigurement which might be a handicap in securing or
maintaining employment. If any of the foregoing occur after filing the short form, a LS-202 report must then be filed
within ten days of the accident or knowledge thereof. See also Hartman v. Avondale Shipyard, Inc., 23 BRBS 201
(1990) (The Board reversed the ALJ's finding that claimant's settlement of his 1980 state claim precludes his claim for
that injury under the Act. Where the ALJ did not discuss the fact that employer recorded claimant's 1980 injury on a "no
lost time injury" form (LS-202bT) rather than a "lost time injury" form (LS-202), which requires much more
information, his statement that the claim was time-barred was an inadequate discussion of the issue. Accordingly, the
Board vacated the ALJ's finding and remanded the case for the ALJ to specifically determine whether the Form
LS-202bT satisfies the reporting requirements of Section 30(a).).

(n13)Footnote 13. See 20 C.F.R. § 702.205 (1990). See also Maddon v. Western Asbestos Co., 23 BRBS 55
(1989) (Although decedent failed to file a disability claim under the Act in his lifetime, claimant had standing to file for
him, and, where § 13 could not bar the disability claim since employer did not properly file its § 30(a) report of injury,
the Board vacated the ALJ's determination that the claim was barred, and remanded the case for him to consider the
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merits of the disability claim.).

(n14)Footnote 14. Section 12(d)(1) provides that the claimant's failure to timely notify the employer of a
work-related injury or death will not be a bar to his claim if the employer or carrier had knowledge of the injury or
death.

(n15)Footnote 15. Cain v. Fort Lee Officers' Open Mess, 1 BRBS 372 (1975), aff'd, No. 75-1446 (4th Cir. 1978)
(Since the claimant advised her two supervisors of her back pain on the date of its occurrence, the employer had enough
knowledge of the employee's injury to trigger his obligation to file a report); Glover v. Aerojet General Shipyard, Inc., 6
BRBS 559 (1977) (X-rays were taken on employer's premises which revealed a spot on claimant's lungs. Given
claimant's duties, which included sandblasting, the Board found that the administrative law judge could logically infer
that the employer had knowledge of the work-related nature of employee's lung condition.); Melson v. United Brands
Co., 6 BRBS 503 (1977) (Where the foreman asked claimant if he was having a heart attack, and testimony established
that he in fact knew of claimant's ailment, the administrative law judge was justified in concluding that the employer
possessed knowledge of claimant's injury.). See also Speedy v. General Dynamics Corp., 15 BRBS 352 (1983) (The §
20(b) presumption of an employer's knowledge of the work-relatedness of an injury does not apply to the knowledge
requirement contained in § 30(f).); Cooper v. John T. Clark & Son, 11 BRBS 453 (1979), aff'd, 15 BRBS 5 (CRT) (4th
Cir. 1982) ("Neither the Board nor any court has interpreted § 30(f) so restrictively as to provide that an employer must
have definite knowledge that the injury comes within the jurisdiction of the Act in order for § 30(f) to apply.").

(n16)Footnote 16. Sun Shipbuilding & Dry Dock Co. v. Bowman, 507 F.2d 147 (3d Cir. 1975); Strachan Shipping
Co. v. Davis, 571 F.2d 969, 8 BRBS 161 (5th Cir. 1978).

(n17)Footnote 17. Strachan Shipping Co. v. Davis, 571 F.2d 969, 8 BRBS 161 (5th Cir. 1978) ("Given the nature
of the information required to be included in the report, including the cause and nature of the illness, we simply cannot
infer a congressional intent that the employer be required to file the report unless he at least knows that the disability is
claimed to be job-related. There is the distinct likelihood that the employer will not know the cause and nature of the
illness if he does not know that the injury is or is claimed to be job-related. Without such knowledge it can be said that
the employer possesses the information upon which to make the report."); Sun Shipbuilding & Dry Dock Co. v.
Bowman, 507 F.2d 147 (3d Cir. 1975).
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§ 73. Medical Services and Supplies: Employer's Duty To Furnish Medical Services and Supplies; Choice of
Attending Physician; Reimbursement for Medical and Other Expenses; Attending Physician's Report of Injury
and Treatment--Form LS-1; Suspension of Compensation for Refusal To Submit to Physical Examination or
Medical Treatment; Effect of Third-Party Fault or Neglect.

Section 7 of the Longshore Act and its accompanying regulations, 20 C.F.R. §§ 702.401-702.441 (1985), describe the
procedures that an injured employee must follow to obtain needed medical care from the employer or reimbursement for
necessary treatment.

Employer's Duty To Furnish Medical Services and Supplies. Section 7(a) provides that "[t]he employer shall furnish
such medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus,
for such period as the nature of the injury or the process of recovery may require." n1 The thrust of this language is to
make the employer responsible for the payment of all necessary and reasonable medical services and supplies. Such is
the strength of this obligation that, even in situations where a compensation claim is time barred, medical care must be
provided when a recurring disability is directly related to a previously compensated injury. n2

The Board has taken an expansive view as to what constitutes necessary medical expenses. Under the Act transportation
costs incurred by an employee going to and from medical appointments, n3 as well as the reasonable cost of medically
prescribed geographic relocation necessary to aid a claimant's condition, n4 have been found to be compensable; but
employees may not seek reimbursement for out-of-pocket expenses incurred when attending administrative hearings, or
loss of annual leave used in keeping medical appointments. n5 Domestic services, even if rendered by a claimant's
spouse, n6 are considered attendant care, and therefore are compensable when the injured employee's condition is such
that he is unable to care for himself. "[T]he phrase other attendance would be rendered superfluous if its meaning did
not encompass more than services of a purely medical nature." n7

In addition to being necessary, the medical expenses must be reasonable in order for the employer to be held
responsible. n8 The Secretary of Labor is empowered to see that this reasonable charge requirement is carried out. He
may order a change in physicians or hospitals, n9 or only reimburse the employee the reasonable, not actual, value of
medical expenses incurred, n10 where such medical charges exceed those prevailing within the community for the same
or similar services or the provider's customary charges. n11 In both situations, it is essential that the "party in interest" (
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i.e., an employer or insurance carrier) file such complaint or application for review with the Director of Office of
Workers' Compensation Programs. Furthermore the Secretary will implement this section through regulations limiting
the nature and extent of medical expenses chargeable against the employer without authorization by the employer or the
Secretary. n12

Choice of Attending Physician. Under Section 7(b) an employee is free to choose an attending physician n13 from
among those authorized by the Secretary to furnish care and treatment. n14 The employee is prohibited from selecting a
physician whose name is listed by the Secretary as not authorized to render medical care or provide medical services
under the LHWCA. n15 A physician placed on an annual list available to employees and employers when the Secretary
has determined that he:

(i) has knowingly and willfully made, or caused to be made, any false statement or misrepresentation
of a material fact for use in a claim for compensation or claim for reimbursement of medical expenses
under this Act;

(ii) has knowingly and willfully submitted, or caused to be submitted, a bill or request for payment
under this Act containing a charge which the Secretary finds to be substantially in excess of the charge
for the service, appliance, or supply prevailing within the community or in excess of the provider's
customary charges, unless the Secretary finds there is good cause for the bill or request containing the
charge;

(iii) has knowingly and willfully furnished a service, appliance, or supply which is determined by
the Secretary to be substantially in excess of the need of the recipient thereof or to be of a quality which
substantially fails to meet professionally recognized standards;

(iv) has been convicted under any criminal statute (without regard to pending appeal thereof) for
fraudulent activities in connection with any Federal or State program for which payments are made to
physicians or providers of similar services, appliances, or supplies; or

(v) has otherwise been excluded from participation in such program. n16

The purpose behind this provision debarring certain physicians is a further attempt to curtail the potential for fraudulent
claims under the LHWCA. n17 Any services rendered by their listed physicians will not be compensable unless
rendered at the time of an emergency. n18 Each physician will stay on the Secretary's list for at least three years and
until the Secretary is able to reassure the public that the improprieties of the physician will no longer occur. n19
Excluding physicians with this promulgated list, rather than perpetuating a list comprised of authorized physicians as
was the policy prior to the 1984 Amendments, is considerably easier to monitor and use.

When the nature of the injury is such that the employee is unable to choose a doctor, the employer will make the
selection. n20 This will usually occur in a case involving "severe injuries, unconsciousness or other incapacity to select
a physician where immediate treatment is required." n21 Thereafter, the employee may change physicians upon
obtaining written authorization from the employer or from the deputy commissioner if the employer's consent has been
withheld. n22

In non-emergency situations, whenever the employee has made an initial free choice of an attending physician, he may
not change doctors without first getting the written consent of the employer, carrier or deputy commissioner. Consent
will be granted in cases where the claimant did not initially select a specialist if the treatment received is deemed
necessary and appropriate for the claimant's proper care, or where there is a showing of good cause for change. n23
Finally, even if the claimant has not received the required consent to change physicians, the Board will still hold the
employer responsible for the medical expenses incurred if denying recovery would frustrate the humanitarian purposes
of the Act. n24
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Section 7(b) empowers the Director of the Office of Worker' s Compensation Programs to supervise and determine the
sufficiency of medical care being rendered to injured employees covered under the Longshoremen's Act. n25 Special
examinations before impartial specialists may, upon request by a dissatisfied party and subject to the discretion of the
Director, be made to evaluate controverted medical questions. n26 These special examinations are most likely a further
attempt to safeguard against potential abuse from deceitful claimants and physicians. n27

Reimbursement for Medical and Other Expenses. An injured employee who has paid his medical bill n28 will only be
entitled to reimbursement if the conditions described in Section 7(d)(1) are present. n29 Section 7(d) provides that:

"[a]n employee shall not be entitled to recover any amount expended by him for medical or other
treatment or service unless--(A) the employer shall have refused or neglected a request to furnish such
services and the employee has complied with subsections (b) and (c) and the applicable regulations; or

"(B) the nature of the injury required such treatment and services and the employer or his
superintendent or foreman having knowledge of such injury shall have neglected to provide or authorize
same."

A request for medical or other treatment or services is to be made by the employer on a U.S. Department of Labor
OWCP LS-1 form, entitled, "Request for Examination and/or Treatment." n30

If an employer has knowledge of an employee's injury but neglects to provide or authorize required medical treatment,
he will be liable for the cost of the medical supplies and services secured by the employee, even if no request for care or
authorization has been made. "[I]t is clear that the primary obligation under section 7 falls upon the employer once it
has knowledge of the injury." n31

Although an injured employee may not have completed the required form, the Board construed a mistaken diagnosis by
an employer's physician, n32 and the discharge of the claimant by the employer's doctor, n33 as tantamount to a refusal
to provide needed treatment. However, refusal of treatment has not been found in cases where a request was not made,
and there was nothing in the record to indicate that it would have been futile, n34 or where the nature of the injury or
the recovery process did not require the treatment obtained. n35 Once a refusal has been demonstrated, a claimant need
only show that the care he subsequently obtained was beneficial to his condition and recovery. n36

When an injured employee is fired without his employer's inquiring into his allegedly work-related medical problem,
the employee need not seek the employer's authorization for the treatment he obtains. n37 Likewise, steps taken by a
claimant and his physician to inform the employer of the care being administered will excuse a request for treatment or
authorization when the employer gives his employee no indication that he finds such treatment unacceptable. n38

Attending Physician's Report of Injury and Treatment--Form LS-1. An employer will not be liable for an employee's
medical expenses unless the physician rendering services furnishes a report on a U.S. Department of Labor OWCP LS-1
form n39 to the employer and deputy commissioner within ten days following the date of the first treatment.
Nevertheless, Section 7(d)(2) allows the deputy commissioner or administrative law judge to excuse the doctor's failure
in this regard if it would be in the interest of justice to do so. n40

Suspension of Compensation for Refusal To Submit to Physical Examination or Medical Treatment. Section 7(d)(4)
provides in part as follows:

"If at any time the employee unreasonably refuses to submit to medical or surgical treatment, or to an examination by a
physician selected by the employer, the Secretary or Administrative Law Judge may, by order, suspend the payment of
further compensation during such time as such refusal continues, and no compensation shall be paid at any time during
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the period of such suspension, unless the circumstances justified the refusal." n41

The Board has held that the deputy commissioner has the authority to determine whether a claimant's refusal to submit
to treatment was reasonable n42 and if the refusal was unreasonable the deputy commissioner may suspend
compensation in his discretion. This conclusion was reached by the Board in Unger v. National Steel & Shipping Co.,
n43 after carefully analyzing the language of the Act:

"The [1972] amended Act apparently envisions a procedure where the initial determination is an administrative one
made by the Secretary. Such a scheme facilitates efficiency lest an employer who legitimately contends a claimant is
unreasonably refusing treatment has to continue to pay compensaton while waiting for a full hearing to be scheduled
before an administrative law judge. The Act also gives the Secretary the discretionary power to suspend or not suspend
compensation payments even if he found claimant's refusal to submit to treatment unreasonable."

It is important to note that the 1984 Amendments grant the administrative law judge the power to suspend compensation
payments under Section 7(d)(4). n44

The Board has chosen not to remand cases for the deputy commissioner's consideration when it felt that the facts were
so clearly in favor of the claimant that the issue of the reasonableness of the claimant's refusal to undergo treatment was
not worth raising. n45 Although the Board has held that only the deputy commissioner, and not the administrative law
judge, has the authority to determine the reasonableness of claimant's refusal to undergo treatment, the 1984
Amendments presumably overrule this requirement. n46

When medical questions n47 are raised in a compensation case, Sections 7(e) and (f) n48 empower the Secretary of
Labor to appoint physicians n49 to examine a claimant at a reasonably convenient place. The physicians are required to
report their findings as soon as possible. Any party dissatisfied with the physician's findings may be granted a review of
the report, or a re-examination of the employee by one or more doctors selected by the Director. n50 Immediately
thereafter, the employer or carrier may have the employee examined by a qualified doctor of his choice in the presence
of a physician chosen by the employee. The costs of the examination or reviews may be charged by the Director or his
designee to the employer, insurance carrier or the special fund. n51

If the employee refuses to submit to an examination, the proceedings will be suspended and no compensation will be
payable by the employer for any period during which the employee refuses to be examined, unless the deputy
commissioner considers the refusal justified. n52

Effect of Third-Party Fault or Neglect. An employer's liability for the medical treatment of an injured employee is not
affected by the fact that the injury was caused by a third party not in his employ, or that a suit has been brought against
that party. n53 Section 7(h), however, gives the employer a cause of action against the third party to recover payments
made for medical services or supplies in the manner provided by Section 33(b). n54

Legal Topics:

For related research and practice materials, see the following legal topics:
Workers' Compensation & SSDIAdministrative ProceedingsEvidenceMedical EvidenceWorkers' Compensation &
SSDIBenefit DeterminationsMedical BenefitsAuthorized TreatmentWorkers' Compensation & SSDIBenefit
DeterminationsMedical BenefitsEmployee RightsWorkers' Compensation & SSDIMaritime Workers'
ClaimsCompensabilityLongshore & Harbor Workers' Compensation ActAwardsBenefitsGeneral OverviewWorkers'
Compensation & SSDIThird Party ActionsThird Party Liability

FOOTNOTES:
(n1)Footnote 1. See 20 C.F.R. § 702.401 (1990):
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"Medical care shall include medical, surgical, and other attendance or treatment, nursing and
hospital services, laboratory, x-ray and other technical services, medicines, crutches, or other apparatus
and prosthetic devices, and any other medical service or supply, including the reasonable and necessary
cost of travel incident thereto, which is recognized as appropriate by the medical profession for the care
and treatment of the injury or disease." See also Turner v. Chesapeake & Potomac Tel. Co., 16 BRBS
255 (1984) (The Board reversed a denial of medical expenses incurred in connection with psychological
counselling where the evidence adequately established that claimant's psychological problems were at
least partly the result of a work-related injury. The ALJ abused his discretion when he denied other
medical expenses on the grounds that a physician's expertise, customary fees or the results of the
treatment were not documented. Claimant established that the treatment given was necessary for a
work-related condition, thereby establishing a prima facie case of entitlement to reimbursement for
medical expenses. Though the physician may have treated claimant for a nonwork-related psychological
problem while also treating the work-related condition, the Board refused to apportion the medical
expense since claimant submitted suffcient documentation of a work-related psychological condition.
Expenses incurred in connection with counselling by a pastor were denied as outside the class of
individuals authorized to provide treatment by the regulations.); Barbour v. Woodward & Lothrop, Inc.,
16 BRBS 300 (1984) (The Board reversed the decision of an ALJ who denied benefits to claimant, and
held that the ALJ erred in denying a claim for medical expenses with regard to biofeedback therapy
because there is no requirement that claimant show treatment was "medically accepted," only that it be
"recognized as appropriate by the medical profession for the care and treatment of the injury." The fact
that the biofeedback treatment in this case was prescribed by a treating physician and that he found it
helpful to claimant is sufficient to establish that such treatment was appropriate. The fact that the
treatment was not performed by a licensed biofeedback therapist was irrelevant because it was not shown
that a licensing authority exists for those who administer such therapy and the Board cannot take judicial
notice that any such licensing authority exists. Furthermore, the ALJ's conclusion about claimant's
physician's alleged lack of supervision was in error because the physician's deferral to the biofeedback
therapist's expertise in the specifics of biofeedback therapist's expertise in the specifics of biofeedback
therapy does not represent inadequate supervision of the treatment. The physician prescribed the
biofeedback therapy, referred claimant to the biofeedback therapist, and followed claimant's progress in
the therapy.); Beynum v. Washington Metro. Area Transit Auth., 14 BRBS 956 (1982) (The Board
remanded a case to the deputy commissioner for a determination of whether a myelogram that had been
provided by claimant's own treating physician was necessary, within the meaning of § 7(b), so that the
employer was obligated to reimburse claimant for the expense of the treatment after refusing to authorize
such treatment under § 7(d).). But see Abbott v. Dillingham Marine and Mfg. Co., 14 BRBS 453 (1981)
(The Board vacated an order holding a first employer liable for all of a disabled claimant's medical
expenses where claimant had sustained two distinct injuries, one with his first employer and the second
with a subsequent employer, and where claimant's disability resulted not solely from his first injury, but
from that pre-existing injury being aggravated by his second injury.).

(n2)Footnote 2. Dean v. Marine Terminal Corp., 7 BRBS 234 (1977); Wilson v. Southern Stevedore Co., 1 BRBS
123 (1974) (In 1949 claimant fell into the hold of a ship sustaining head, wrist and back injuries for which he received
compensation under the Act. In 1969, he filed a claim alleging that the stroke he had just suffered was causally related
to the 1949 accident. The administrative law judge granted summary judgment dismissing the claim as not timely filed.
The Board ruled, however, that the administrative law judge erred in not allowing claimant an opportunity to prove the
causal relation between the 1969 stroke and the 1949 accident, since a claimant's right to medical expenses is never time
barred.).

(n3)Footnote 3. Castanga v. Sears, Roebuck & Co., 4 BRBS 559 (1976) ("Transportation costs may include not
only mileage, but also parking fees, highway or bridge toll fees and other expenses that are incidental to claimant's
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getting to and from medical appointments."). See also Tough v. General Dynamics Corp., 22 BRBS 356 (1989)(Where
the ALJ found that claimant's transportation expenses were not reasonable and necessary because they were not "of an
extraordinary type," he applied an incorrect standard, as claimant was not required to show that the costs were
extraordinary. Accordingly, the Board vacated the ALJ's denial of medical expenses and remanded for reconsideration
under the proper standard of whether the transportation costs incurred were reasonable and based on the medical needs
of claimant. Furthermore, as the ALJ made no findings on the issue of the rate of compensation for claimant's travel
expenses related to physician and hospital visits, he must also consider this issue on remand.); Day v. Ship Shape
Maintenance Co., 16 BRBS 38 (1983) (Although a van supplied by an employer to transport a quadriplegic claimant for
medical and psychological purposes is not medical "apparatus" under § 7(a), employer's purchase of the van constitutes
a reasonable means of fulfilling the duty to provide currently necessary medical-related transportation. Claimant's wife,
who acts as medical attendant, testified that a fully automatic lift was necessary. This testimony constituted substantial
evidence on the issue.).

(n4)Footnote 4. Gilliam v. Western Union Telegraph Co., 8 BRBS 278 (1978) ("Clearly the act contemplates
compensation for the disability suffered by claimant and for the medical expenses involved in the treatment of this
disability. While"treatment' quite often consists of surgery or other hospital care, it may also involve relocation. In fact,
for certain kinds of disability relocation is medically recognized as the appropriate treatment and accordingly prescribed
for the relief of the patient's condition. In these cases, claimant should not be deprived of the treatment prescribed by his
doctor because it is not rendered in a hospital and need not be carried out under a treating physician's eye." Therefore,
the cost of relocating from Washington D.C. to San Diego, California, where the warmer climate would either aid
claimant's back injury or relieve its symptoms, was found to be compensable under Section 7(a). The Board also
determined that the award of a first class ticket was reasonable under the circumstances; since claimant wore a back
brace and was practically bedridden, he required the more spacious accommodations and personal attention available
only with first class seating.).

(n5)Footnote 5. Castagna v. Sears, Roebuck & Co., 4 BRBS 559 (1976).

(n6)Footnote 6. Timmons v. Jacksonville Shipyards, Inc., 2 BRBS 125 (1975) (If claimant's condition, as a result
of a back injury and subsequent heart attack, rendered him unable to care for himself, compensation for attendant care,
even if provided by his wife, would be due.).

(n7)Footnote 7. Gilliam v. Western Union Telegraph Co., 8 BRBS 278 (1978) (As a result of a work-related back
injury, claimant was left with limited mobility and rendered almost bedridden. The Board, in granting him
compensation for attendant care, noted that if such an award were not made claimant most likely would end up in a
nursing home, which certainly would be considered medical under the Act, and would place a greater financial burden
on the employer: "We do not suggest that medical expenses for attendant care are meant to include services involving
the usual housekeeping chores merely because they are more difficult for claimant to perform in his disabled condition.
But where the claimant's disability is so severe he is unable to function without aid, we feel it would be arbitrary to
condition an award for attendant care on whether the services to be performed require a medical background. Clearly,
for the claimant who is unable to care for himself, certain domestic services are as essential to preserve his well being as
the medication and medical attention which his injury requires. We conclude it is sufficient if the severity of claimant's
disability makes it necessary for him to rely on attendant care.").

(n8)Footnote 8. United States v. Bender Welding & Machine Co., 558 F.2d 761, 1978 A.M.C. 131 (5th Cir. 1977);
Buckhauls v. Shippers Stevedore Co., 2 BRBS 277 (1975). See also Dupre v. Cape Romain Contractors, Inc., 23 BRBS
86 (1989) (The modifications to claimant's home necessitated by his disability, including ramps, widened doorways, and
handicapped-accessible plumbing fixtures constituted covered medical expenses pursuant to § 7. Furthermore, the
modification expenses were reasonable and necessary. Accordingly, the Board affirmed the ALJ's finding that employer
was liable for those expenses.); Anderson v. Todd Shipyards Corp., 22 BRBS 20 (1989) (Where claimant's request for
authorization of treatment was denied by employer, but claimant's medical treatment was reasonable in cost and
necessary for the alleviation of claimant's back pain, employer was liable for such medical treatment. Furthermore, the
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issues of whether authorization for treatment was requested by claimant, whether employer refused the request, and
whether treatment subsequently obtained was necessary were all factual issues which the ALJ, as the trier of fact, had
the authority to resolve.); Pirozzi v. Todd Shipyards Corp., 21 BRBS 294 (1988) (Where employer's doctor and
claimant's treating physician both originally diagnosed claimant's injury as a strain or sprain, but claimant's treating
physician changed his diagnosis to a bulging disc, the ALJ correctly gave more weight to the treating physician's
opinion. Therefore, the Board found that the ALJ's decision that claimant's medical treatment, including the $8,000for
physical therapy, was necessary and reasonable, was supported by substantial evidence. Accordingly, the ALJ's award
of medical benefits was affirmed. The outstanding medical benefits were owed not to claimant but to the health care
providers, and were therefore not considered "compensation" to claimant. Accordingly, the Board reversed the ALJ's
award of interest on the medical benefits.); McGuire v. John T. Clark & Son, 14 BRBS 298 (1981) (The employer was
responsible for the reasonable and necessary medical expenses incurred by claimant after employer's physician
incorrectly diagnosed claimant's injury and released him to return to work, because those actions were tantamount to a
refusal to provide further treatment under § 7 of the Act.).

(n9)Footnote 9. Longshore and Harbor Workers' Compensation Act § 7(b), 33 U.S.C. § 907(b).

(n10)Footnote 10. Longshore and Harbor Workers' Compensation Act § 7(d)(3), 33 U.S.C. § 907(d)(3).

(n11)Footnote 11. The fees shall be limited to those prevailing in the community for similar treatment. See also
Longshore and Harbor Workers' Compensation Act § 7(g), 33 U.S.C. § 907(g).

(n12)Footnote 12. Regulations found in 20 C.F.R. § 702.413-702.417 (1990) provide guidelines for the prevailing
community charges requirement and for the determination, procedure and hearings process of unresolved disputes on
prevailing charges.

(n13)Footnote 13. 20 C.F.R. § 702.404 (1990): "The term"physician' includes doctors of medicine (MD), surgeons,
podiatrists, dentists, clinical psychologists, optometrists, chiropractors, and osteopathic practitioners within the scope of
their practice as defined by State law. The term includes chiropractors only to the extent that their reimbursable services
are limited to treatment consisting of manual manipulation of the spine to correct a subluxation shown by x-ray or
clinical findings. Physicians defined in this part may interpret their own x-rays. All physicians in these categories are
authorized by the Director to render medical care under the Act. Naturopaths, faith healers, and other practitioners of the
healing arts which are not listed herein are not included within the term"physicians' as used in this part."

(n14)Footnote 14. See also accompanying regulation 20 C.F.R. § 702.403 (1990).

(n15)Footnote 15. Longshore and Harbor Workers' Compensation Act § 7(c), 33 U.S.C. § 907(c).

(n16)Footnote 16. Longshore and Harbor Workers' Compensation Act § 7(c)(1)(B), 33 U.S.C. § 907(c)(1)(B). See
accompanying regulation 20 C.F.R. § 702.431 (1990). See also Loxley v. Newport News Shipbuilding & Dry Dock Co.,
23 BRBS 215 (1990) (The Board held that the ALJ erroneously placed the burden of proof on the physician to establish
that his fees did not exceed the prevailing community charges. Employer was the proponent of an order ruling that the
physician's fees exceeded the prevailing community charges, and as such bore the burden of proof with respect to the
issue. Furthermore, the Board held that employer's evidence was insufficient to sustain its burden where: (1) employer
provided no evidence that the medical fee data relied upon by it represented a true sample of the fees charged by
physicians practicing in the community since the charges used in employer's data base were compiled exclusively from
bills submitted under employer's self-insured health benefit plan, under which employer paid only those charges below
the 80th percentile of all billings; and (2) employer's initial survey of fees charged to its health benefit plan failed to
distinguish on the basis of medical specialization, and its subsequent attempt to isolate fee data on orthopedic surgeons
was quite limited, and, as in the initial survey, the data pertaining to orthopedic surgeons was limited to doctors
submitting charges to employer's health plan. Accordingly, the Board reversed the ALJ's determination that the
physician failed to demonstrate that his charges were within the prevailing community rates.).
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(n17)Footnote 17. Longshore and Harbor Workers' Compensation Act Amendments of 1984: Senate Report on
Conference Report on S.38, 98th Cong., 2d Sess. 36 (1984) (statement of Mr. Nickles).

(n18)Footnote 18. Longshore and Harbor Workers' Compensation Act § 7(c)(1)(C), 33 U.S.C. § 907(c)(1)(C).

(n19)Footnote 19. Longshore and Harbor Workers' Compensation Act § 7(c)(1)(D), 33 U.S.C. § 907(c)(1)(D).

(n20)Footnote 20. See section 7(b) of the Longshoremen's Act, 33 U.S.C. § 907(b), and 20 C.F.R. § 702.405
(1990).

(n21)Footnote 21. Bulone v. Universal Terminal & Stevedore Corp., 8 BRBS 515 (1978) (Claimant injured his
back, side, and hip when his foot became caught in a cord while climbing a gangplank. The timekeeper arranged for the
injured employee to be taken to the hospital, where he was treated and released. Pursuant to a note he received in the
emergency room, claimant was treated five or six times by the hospital staff doctor, before he consulted another
physician at his own initiative. The Board held that claimant had not exercised an "initial free choice of an attending
physician," until he saw the second doctor, and that under the circumstances authorization to do so by the employer or
deputy commissioner was not required. The employee only had a fourth grade education and understood little English.
He felt very comfortable with the second doctor, since he had previously been treated by him for other compensable
injuries. Claimant did not need an interpreter with this doctor as he did with the hospital staff physician, and he stated
he would have chosen to go to this doctor the first time he needed treatment if he had not felt he had to go to the staff
physician, as per the note he received in the emergency room.).

(n22)Footnote 22. 20 C.F.R. § 702.405 (1990). See also Parklands, Inc. v. Director, OWCP, 22 BRBS 57 (CRT)
(D.C. Cir. 1989) (Where claimant failed to request and to obtain written authorization before switching doctors, the
plain terms of the Act concerning choice of physician were not fulfilled. Accordingly, as the court found that claimant
was not entitled to be reimbursed for medical expenses due to treatment by anyone other than the employer-authorized
physician, the petition for review as to medical expenses was granted.); James v. Pate Stevedoring Co., 22 BRBS 271
(1989) (Where claimant's disabling condition after his second accident was caused by his initial, work-related accident,
the Board affirmed the ALJ's finding that employer was liable for medical expenses due to the second accident.
Furthermore, employer's refusal to provide treatment after March 23, 1983, relieved claimant of the obligation to seek
authorization before changing physicians.).

(n23)Footnote 23. 20 C.F.R. § 702.406 (1990).

(n24)Footnote 24. Washington v. Cooper Stevedoring Co., 3 BRBS 474 (1976), aff'd on other grounds, 556 F.2d
268, 6 BRBS 324 (5th Cir. 1977); Buckhaults v. Shippers Stevedore Co., 2 BRBS 277 (1975) (Two and a half weeks
after falling and injuring his back, claimant was released by employer's doctors to return to work. Instead, claimant
sought the medical services of two other doctors. Although claimant's change of physicians was not made in accordance
with the requirements of the Act, the Board found that it would have been unrealistic to expect the employer's consent
to the switch, especially since his own physicians had suspended treatment. "To relieve the employer of the liability for
necessary employment-related medical expenses merely because a claimant has failed to request permission to change
physicians after effectively being refused any further medical treatment is not within the spirit of the Act.").

(n25)Footnote 25. See 20 C.F.R. § 702.407 (1990).

(n26)Footnote 26. See 20 C.F.R. §§ 702.408-702.412 (1990).

(n27)Footnote 27. The Secretary is granted authority to promulgate regulations consistent with the Act to further
the cause of or the enforcement of Section 7(c) in the Longshore and Harbor Workers' Compensation Act § 7(j), 33
U.S.C. § 907(j).

(n28)Footnote 28. See Jenkins v. Maryland Shipbuilding & Dry Dock Co., 6 BRBS 550 (1977) (The Board
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stressed that the requirements of Section 7(d) are only applicable when an employee is seeking reimbursement for
medical expenses already paid.). After this case it is unclear who would be liable for the medical bills when an
employee has not sought the employer's authorization for the treatment obtained and hasn't actually paid his bills either.
See also Nooner v. National Steel Shipbuilding Co., 19 BRBS 43 (1986) (An employee may recover amounts which he
himself expended for medical treatment or services. Accordingly, claimant was not reimbursed for money paid for
medical bills by his private insurers and the state of California.).

(n29)Footnote 29. See 20 C.F.R. § 702.421 (1990). See also Lustig v. Todd Shipyards Corp., 20 BRBS 207 (1987)
(The Board affirmed the ALJ's determination that decedent's failure to comply with § 7(d) barred claimant's right to
reimbursement of medical expenses under the Act. The ALJ's determination as to responsible carrier was rational and
supported by substantial evidence where it was based on a determination of what entity was the carrier on the risk when
decedent was last exposed to injurious stimuli prior to his awareness that he was suffering from an occupational disease.
Accordingly, it was affirmed.); Slattery Assocs. v. Lloyd, 725 F.2d 780, 16 BRBS 44 (CRT) (D.C. Cir. 1984) (The
Court of Appeals for the District of Columbia Circuit reinstated the ALJ's decision denying compensation to claimant
who received treatment from different orthopedic surgeons without having first requested the employer to furnish or
authorize such services. The court found substantial evidence to support the ALJ's findings that claimant's first doctor
had not refused claimant further treatment, but rather claimant had changed doctors because of his dissatisfaction with
the method of treatment prescribed. The court held that even if the first doctor had refused to provide further treatment,
the refusal could not be attributed to the employer to justify claimant's failure to request authorization, since the surgeon
was not the "employer's physician." Although claimant was referred to the physician by the Workmen's Clinic where the
employer first sent claimant, there was no indication that the clinic or the physician it referred claimant to had any
connection with claimant's employer. Additionally, the fact that the employer called the surgeon as a witness did not
make the doctor the employer's physician. The court reinstated the ALJ's judgment denying compensation for claimant's
treatment since claimant and treating physician failed to comply with §§ 7(b) and 7(d).); Ozene v. Crescent Wharf and
Warehouse Co., 19 BRBS 9 (1986) (Where the ALJ properly determined that decedent failed to request authorization
for his medical treatment as required by § 7(d), the Board, in a matter of first impression, affirmed his finding that
carrier was not entitled to reimbursement of sums it mistakenly paid for decedent's occupationally-related condition.);
Marvin v. Marinette Marine Corp., 19 BRBS 60 (1986) (The ALJ failed to discuss whether claimant's testimony and the
record evidence established a prior refusal to authorize further treatment that may have excused claimant from
requesting authorization for the Mayo Clinic treatment. Accordingly, the Board remanded for a finding on this issue.).

(n30)Footnote 30. See Appendix B.

(n31)Footnote 31. Harris v. Sun Shipbuilding & Dry Dock Co., 6 BRBS 494 (1977) (The Board, construing
"knowledge" in the same manner as it does under Section 12(d) (see discussion at § 71, supra ), concluded that the
employer had knowledge of the fact that claimant had hernias which were causally related to his employment. The
employer knew claimant was treated for abdominal cramps. He was aware of the employee's hernia surgery, and acted
upon being advised that claimant's work placed too great a strain on his stomach muscles. The "Attending Physician's
Statement" informed employer of claimant's work-related condition, and he knew that the employee's absences were
due to abdominal problems. Therefore, the employer was found to be duty bound to reimburse claimant for medical
expenses incurred in connection with his injuries.). See also Rieche v. Tracor Marine, Inc., 16 BRBS 272 (1984)
Claimant was entitled to be reimbursed for medical expenses after he sought treatment for his injury from his own
physician on the advice of the employer's paramedic. The fact that the paramedic was unaware that claimant's injury
was work-related at the time that he advised claimant to see his physician did not bar claimant's right to recover medical
expenses from the employer. Nor was the physician's failure to file a § 7(d) report a bar to the recovery of expenses
since the ALJ properly excused the filing of the report after concluding that the employer was aware of the problem, its
causation and the required treatment.).

(n32)Footnote 32. Washington v. Cooper Stevedoring Co., 3 BRBS 474 (1976), aff'd on other grounds, 556 F.2d
268, 6 BRBS 324 (5th Cir. 1977) (Employer's physician incorrectly concluded that claimant was suffering from
arthritis, when in fact he had two degenerated discs.). See also Matthews v. Jeffboat, Inc., 18 BRBS 185 (1986) (The
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ALJ's award of medical expenses under § 7 was affirmed. Employer's physician's misdiagnosis and treatment was
tantamount to a refusal to treat, in light of the subsequent diagnoses of spinal stenosis requiring surgery.).

(n33)Footnote 33. Atlantic & Gulf Stevedores, Inc. v. Neuman, 440 F.2d 908, 1971 A.M.C. 1125 (5th Cir. 1971);
Walker v. AAF Exchange Service, 5 BRBS 500 (1977); Buckhaults v. Shippers Stevedore Co., 2 BRBS 277 (1975);
Kilson v. Sun Shipbuilding & Dry Dock Co., 2 BRBS 172 (1975).

(n34)Footnote 34. Scott v. C & C Lumber Co., 9 BRBS 815 (1978). See also Betz v. Arthur Snowden Co., 14
BRBS 805 (1981) (An award of medical costs was reversed where the claimant failed to request medical treatment;
although the employer's physician wrote a letter to employer's insurer that was tantamount to a refusal to provide
treatment there was no indication that claimant received a copy of this letter and thus no basis for claimant's failure to
request authorization for treatment. Moreover, claimant's physician's failure to file an attending physician's report in
accordance with § 7(d) was not excused, providing a further bar to claimant's recovery of medical costs.).

(n35)Footnote 35. Nardella v. Campbell Machine, Inc., 525 F.2d 46, 3 BRBS 78 (9th Cir. 1975).

(n36)Footnote 36. Atlantic & Gulf Stevedores, Inc. v. Neuman, 440 F.2d 908, 1971 A.M.C. 1125 (5th Cir. 1971);
Washington v. Cooper Stevedore Co., 3 BRBS 474 (1976), aff'd on other grounds, 556 F.2d 268, 6 BRBS 324 (5th Cir.
1977); Kilson v. Sun Shipbuilding & Dry Dock Co., 2 BRBS 122 (1975). See also Hite v. Dresser Guiberson Pumping,
22 BRBS 87 (1989) (Evidence existed, which, if credited by the ALJ, could establish that claimant had sought, and
carrier had refused, authorization for treatment with a doctor prior to his treatment with two other physicians, which
would then entitle claimant to payment for the expenses of the subsequent doctors, provided the rendered treatment was
necessary. Accordingly, the Board remanded the case for further findings on this issue.).

(n37)Footnote 37. Mitchell v. Sun Shipbuilding & Dry Dock Co., 7 BRBS 215 (1977) ("Clearly no former
employee terminated by an employer who in effect did not believe his medical complaints and did not assign him to
appropriate duty should be under any obligation to try to obtain authorizaton. Such an obligation would seem to require
an exercise in futility. Accordingly, we conclude that claimant should be reimbursed for his medical expenses.").

(n38)Footnote 38. Nardella v. Campbell Machine, Inc., 525 F.2d 46, 3 BRBS 78 (9th Cir. 1975); but see Baker v.
New Orleans Stevedoring Co., 1 BRBS 134 (1974) (Since claimant elected to have back surgery performed by his own
doctor, rather than by one of employer's physicians, the Board, under unamended Section 7(d), held that reimbursement
could properly be denied.).

(n39)Footnote 39. See Appendix B. See also Slattery Assocs. v. Lloyd, 725 F.2d 780, 16 BRBS 44 (CRT) (D.C.
Cir. 1984) (The claimant's doctor's failure to file a timely report was not excusable since the employer had not refused
to provide further medical treatment. The court found no adequate reason or good cause for the doctor's failure to
comply with the § 7(d) requirement.).

(n40)Footnote 40. Nardella v. Campbell Machine Inc., 525 F.2d 46, 3 BRBS 78 (9th Cir. 1975); Arnold v. Mast, 1
BRBS 246 (1974); 20 C.F.R. § 702.422(b) (1990). See also Roger's Terminal & Shipping Corp. v. Director, OWCP,
784 F.2d 687, 18 BRBS 79 (CRT) (5th Cir. 1986) (All medical expenses subsequent to employer's refusal to authorize
needed care, including surgical costs and a doctor's fee, were recoverable. The Board did not err in its determination that
employer bore the burden of producing evidence, that it did not do so, and that claimant's doctors were not authorized
by the Secretary pursuant to §§ 7(b) and (c). Since employer was aware of claimant's injury from the outset and
received actual knowledge of the treatment before the report was received from claimant's chosen physicians, employer
suffered no actual prejudice from the report being delivered five days late. Claimant therefore substantially complied
with § 7(d).); Force v. Kaiser Aluminum & Chem. Corp., 23 BRBS 1 (1989) (Where the ALJ's refusal to excuse the
failure to file the required medical reports was not an abuse of discretion, the Board affirmed his determination that
claimant was not entitled to reimbursement of medical expenses.).

(n41)Footnote 41. Villasenor v. Marine Maintenance Indus., 17 BRBS 99 (1985) (The Board remanded for
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reconsideration an ALJ's finding that claimant was permanently totally disabled, and held that the ALJ failed to apply
the proper legal standard for determination of the extent of claimant's disability where he discredited the employer's
rehabilitation specialist without considering claimant's failure to reasonably cooperate with the specialist.).

(n42)Footnote 42. 20 C.F.R. § 702.410(c). (Under the accompanying regulations the authority to determine if a
claimant's refusal to submit to treatment was unreasonable and to suspend payment has been delegated to both the
deputy commisioner and the Administrative Law Judge).

(n43)Footnote 43. 5 BRBS 377 (1977). See also Simpson v. Seatrain Terminal of Cal., 15 BRBS 187 (1983) (The
Board reversed a deputy commissioner's order that had suspended claimant's compensation payments after claimant had
failed to undergo a recommended rehabilitation evaluation. Although § 7(d) imposes a duty on claimants to submit to
medical or surgical treatment by a physician selected by the employer, it has previously been held that neither the Act
nor the regulations require a claimant to undergo rehabilitation training. It was thus erroneous for the deputy
commissioner to suspend payments based on the failure to undergo a rehabilitation evaluation.); Jenkins v. Maryland
Shipbuilding & Dry Dock Co., 6 BRBS 550 (1977) (The Unger rule is only applicable to cases where compensation is
actually being paid by the employer. While the sanction for an unreasonable refusal to submit to an examination is
suspension of compensation, this is only feasible when the claimant is actually receiving payments.).

Before its decision in Unger, the Board would rule on whether an employee's refusal to submit to a medical
examination was justified. See Carpenter v. Potomac Iron Works Inc., 1 BRBS 332 (1975), aff'd mem., 535 F.2d 1325
(D.C. Cir. 1976) (The administrative law judge has discretion to determine whether claimant's refusal to undergo
vocational rehabilitation was reasonable.); Toraiff v. Triple A Machine Shop, 1 BRBS 465 (Claimant's failure to appear
at a medical examination was reasonable since he testified that he never received notice that one was scheduled.).

(n44)Footnote 44. The amendment overrules Murphy v. Honeywell, Inc., 8 BRBS 178 (1978), which had held that
such authority was not in the administrative law judge's province, although he can decide other matters in a case raising
that issue. See also Dodd v. Newport News Shipbuilding & Dry Dock Co., 22 BRBS 245 (1989) (The ALJ erred in
applying § 7(d)(4) retroactively to May 1982 where employer first raised the issue of claimant's refusal to undergo
surgery on October 1, 1984, over two years after it had terminated compensation payments to claimant on other
grounds. Accordingly, the Board vacated the ALJ's retroactive application of the section. Furthermore, the ALJ
addressed claimant's failure to submit to surgery in terms of the "reasonableness" of the refusal, but did not address this
issue under an objective standard, and moreover did not discuss the subjective portion of the test--whether claimant was
justified in his refusal. Therefore, the Board remanded the case, holding that the ALJ must reconsider both prongs of the
dual test for § 7(d)(4).).

(n45)Footnote 45. Pettus v. American Airlines, Inc., 6 BRBS 461 (1977) (Since the Secretary shall make the
determination of whether compensation payment ought to be suspended, any finding by the administrative law judge
would have no direct effect on the case. However, claimant's refusal to undergo spinal surgery was not unreasonable: A
spinal fusion is a serious operation, particularly since claimant had an asthmatic condition and feared he would not
come out of the anesthesia); Adams v. Brookfield & Baylor Construction Co., 5 BRBS 512 (1977) (Claimant suffered
from a leg infection for six years before a small metal fragment became embedded in the affected area. No doctor
testified that the fragment definitely aggravated the condition, or that removing it would be beneficial. Therefore, the
Board found that a determination of unreasonable refusal was not possible, making a remand for the Secretary's
determination fruitless.).

(n46)Footnote 46. The amendment thus apparently overrules Hrycyk v. Bath Iron Works Corp., 8 BRBS 300
(1978) (The Secretary has not delegated authority on the issue to administrative law judges, evidencing a clear intent to
keep the determination an administrative one.). See also Ogundele v. American Sec. and Trust Bank, 15 BRBS 96
(1980) (The Board held that an ALJ exceeded his authority when he considered evidence concerning claimant's
unreasonable refusal of medical treatment in determining whether the § 20(a) presumption has been rebutted. The
authority to suspend payments of compensation during such time as an unreasonable refusal continues has been
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delegated to the deputy commissioner to the exclusion of ALJs. Allowing an ALJ to deny benefits based on such
evidence would be the equivalent of allowing an ALJ to make a § 7(d) determination in contravention of previously
expressed Board policy. Thus evidence of an unreasonable refusal of medical treatment may not be considered by an
ALJ, reversing and remanding with instructions to apply the § 20(a) presumption without consideration of claimant's
failure to follow prescribed medical treatment.); Dionisopoulos v. Pete Pappas & Sons, 14 BRBS 523 (1981) (The
Board overruled its 1978 decision in Hrycyk v. Bath Iron Works to the extent that it incorrectly indicates that permanent
disability benefits cannot be awarded until § 7(d) issues are resolved. Instead, the Board stated that its 1978 decision in
Murphy v. Honeywell, Inc., where the Board held that the ALJ "should issue an Order of Compensation if he finds
claimant entitled to compensation," is the controlling standard. "Once the substantive rights and liabilities are set, the
[deputy commissioner] has something to act upon in deciding the § 7(d) issue.").

(n47)Footnote 47. Such medical questions include the appropriateness of the diagnosis of claimant's condition, the
extent and effect of treatment and the duration of any such care.

(n48)Footnote 48. See also accompanying regulations 20 C.F.R. §§ 702.408-702.412 (1990).

(n49)Footnote 49. No doctor picked by the employer, carrier or employee may participate in such examination or
have his medical conclusions made available, unless ordered otherwise by the Secretary. Section 7(f) of the Longshore
Act, 33 U.S.C. § 907(f).

Section 7(i) prohibits the Secretary from choosing any doctors, who are employed by, or who have accepted or
participated in any fee relating to a workmen's compensation claim, from any insurance carrier or any self-insurer at the
time of, or two years prior to, the selection by the deputy commissioner.

(n50)Footnote 50. The employer's request for review of the report or re- examination of the claimant will be
granted unless it is found to be clearly unwarranted. See 20 C.F.R. §§ 702.412-702.417 (1990) for regulations
concerning special examinations. See also Bell Helicopter Int'l. v. Jacobs, 746 F.2d 1342, 17 BRBS 13 (CRT) (8th Cir.
1984) (The Eighth Circuit held that the Board did not err in concluding that an ALJ properly considered the ex parte
reports of a physician, where: (1) the physician, as an employee of the employer of the claimant, had no interest or bias
in favor of the claimant; (2) as an employee of the employer of the claimant, the physician was uniquely available, and
by failing to subpoena or depose him, the employer forfeited its opportunity for cross-examination; and (3) the ex parte
medical reports were consistent. The ALJ is not required to follow formal rules of evidence.); Shell v. Teledyne
Movable Offshore, Inc., 14 BRBS 585 (1981) (The Board held that "§ 7(e) of the Act does not bind claimant to the
diagnosis of the impartial medical examiner nor to the recommendation of the deputy commissioner who follows that
diagnosis in a situation where the dissatisfied party has not requested review or reexamination." To interpret the statute
as binding the parties, or the hearing officer, by the impartial examination procedure would: (1) defy the plain language
of the statute and its legislative history which call for the impartial examination to be discretionary, subject to review,
and a tool for, rather than a mandate upon, the deputy commissioner; (2) undercut the Act's procedural principle
whereby the fact-finder is free to weigh all the relevant evidence; and (3) finalize the critical issues of causation and
extent of disability at the informal deputy commissioner settlement conference, thus negating the Act's specific
separation of duties between deputy commissioners and ALJs, and rendering formal adjudications unnecessary
regarding crucial medical issues.).

(n51)Footnote 51. Section 44(i)(4) of the Longshore Act, 33 U.S.C. § 944(i)(4) provides: "The proceeds of this
fund shall be available for payments [t]o defray the expense of making examinations as provided in section 7(e)."

See also Duty v. Jet America, Inc., 4 BRBS 523 (1976) (The section only provides for medical expenses to be paid
out of the special fund when the Secretary orders that an independent medical examination be conducted.); 20 C.F.R. §
702.145(e) (1990):

"This provision, 33 U.S.C. 907(e), authorizes payment by the Director from the special fund for
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special medical examinations, i.e. those obtained from impartial specialists to resolve disputes, when
such special examinations are deemed necessary under that statutory provision. The Director has the
discretionary power, however, to charge the cost of such examination to the insurance carrier or
self-insured employer."

(n52)Footnote 52. See Section 7(f) of the Longshore Act, 33 U.S.C. § 907(f).

(n53)Footnote 53. United States v. Bender Welding & Machine Co., 558 F.2d 761, 1978 A.M.C. 131 (5th Cir.
1977) (The Fifth Circuit overturned two Board decisions, and held that a VA hospital had been assigned claimant's right
to receive medical benefits under the Longshoremen's Act. The Veteran's Benefits Act, 38 U.S.C. § 610, only requires a
VA Hospital to provide free medical care to veterans who are unable to defray the expenses of necessary hospital care.
If compensation coverage is considered as giving a veteran the ability to defray expenses, the government need not have
rendered the services without charge. Congress intended to provide free hospital services to veterans suffering from
non-service connected disabilities who are unable to pay, in consideration for prior service to his country. Although a
carrier would not be liable for services provided free of charge, it must pay for services that are not free. Nothing in
either the Veteran's Benefit Act or theLongshoremen's Act indicates that Congress intended to relieve the employer of
its duty to provide medical services and supplies. To allow him to escape responsibility merely because a VA and not a
private hospital provided them would constitute a windfall to the carrier.).

(n54)Footnote 54. Section 33(b) of Longshore and Harbor Workers' Compensation Act, 33 U.S.C. § 933(b),
provides:

"Acceptance of compensation under an award in a compensation order filed by the deputy
commissioner, an Administrative Law Judge, or the Board shall operate as an assignment to the
employer of all rights of the person entitled to compensation to recover damages against such third
person unless such person shall commence an action against such third person within six months after
such acceptance. If the employer fails to commence an action against such third person within ninety
days after the cause of action is assigned under this section, the right to bring such action shall revert to
the person entitled to compensation. For the purpose of this subsection, the term award with respect to a
compensation order means a formal order issued by the deputy commissioner, an administrative law
judge, or Board."
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§ 74. Compensation Payable--Determination of Pay in Disability and Death Cases: Computation of Average
Weekly Wage for Employees Working Substantially the Whole Year Prior to Injury--Section 10(a);
Computation of Average Weekly Wage for Employees Not Working Substantially the Whole Year Prior to
Injury--Section 10(b); Computation of Average Weekly Wage When Sections 10(a) and (b) Do Not
Apply--Section 10(c); Adjustments of Compensation for Pre-Amendment Disability or Death; Source of
Additional Compensation.

Section 10 of the Longshore Act provides for the computation of compensation payments for disability based on the
average weekly wage of the employee at the time of his injury. n1 The Benefits Review Board has held that "[t]he
overriding objective of all of section 10 is to arrive at a fair and reasonable approximation of the injured employee's
wage earning capacity." n2 Three ways of arriving at this determination have been developed in order to take account of
varying employment histories. The first method is applicable when the claimant has worked substantially the whole
year prior to the injury in the employment in which he was working at the time of his injury; the second can be used for
an employee who has not worked for substantially the whole year prior to his injury; and the third is a "catch-all" to be
applied in situations where the others are deemed inappropriate.

Regardless of the method used to compute a claimant's average weekly wage, the first step in any such computation is
the determination of amounts received by the employee as wages within the meaning of Section 2(13) of the Act. n3
The Supreme Court held n4 that employer contributions to fringe benefit plans, that is, union health and welfare trust
funds, pensions and training programs, mandated by the terms of a collective bargaining agreement did not constitute
wages under the Act. n5 Such benefits are neither "money ... recompensed" or "gratuities received ... from others," n6
nor are they of "similar advantage" n7 to "board, rent, housing [or] lodging" n8 since they are incapable of being readily
converted into a cash equivalent, n9 determinable by market value. n10

Congress in 1984 has, for the first time since the Act's enactment in 1927, modified the definition of the term "wages"
to adopt the Supreme Court's holding. Section 2(13) now reads as follows as per the 1984 Amendments:

(13) The term "wages" means the money rate at which the service rendered by an employee is
compensated by an employer under the contract of hiring in force at the time of the injury, including the
reasonable value of any advantage which is received from the employer and included for purposes of any
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withholding of tax under subtitle C of the Internal Revenue Code of 1954 (relating to employment taxes).
The term wages does not include fringe benefits, including (but not limited to) employer payments for or
contributions to a retirement, pension, health and welfare, life insurance, training, social security or other
employee or dependent benefit plan for the employee's or dependent's benefit, or any other employee's
dependent entitlement.

Computation of Average Weekly Wage for Employees Working Substantially the Whole Year Prior to Injury--Section
10(a). Sections 10(a) and (d) provide a formula for determining the average weekly wage of employees who were
working in the employment in which they were injured, for the same or another employer, for substantially the whole
year immediately preceding the injury. n11 The Board has held that "the term"substantially the whole of the year' in
Section 10(a) refers to the nature of the claimant's employment, not whether his actual wage records for substantially
the whole of the year prior to his injury are available." n12 Thus, claimants who were on the job for twenty-eight n13
and thirty-nine n14 weeks have been considered to have been employed for "substantially" the whole year; but
claimants working for twenty-four n15 and fourteen n16 weeks were not found to be covered by Section 10(a). Based
on these decisions, the term "substantially" appears to mean "more than 50 percent."

Under Section 10(a), the average daily wage is first computed by dividing claimant's earnings for the year prior to the
injury by the number of days actually worked during that fifty-two week period. The average daily wage is then
multiplied by 300 for a six-day worker, or 260 for a five-day worker, to obtain average annual earnings. This figure is
then divided by fifty-two, pursuant to Section 10(d)(1), n17 to arrive at the average weekly wage. n18

Section 10(d)(2) alters this formulation somewhat in cases involving retirees who claim disability or death based on an
occupational disease. In such instances, if the time of injury n19 occurs within one year after retirement, average weekly
wages will be computed by dividing fifty-two into the average annual earnings the employee earned during the fifty-two
week period prior to his retiring. n20 Should the worker have retired more than one year before the time of injury, the
average weekly wage will be set at the national average weekly wage at the time of injury. n21 The national average
weekly wage is determined by the Secretary of Labor, n22 who, whenever practicable between June 31 and October 1
of each year sets the national average weekly wage for the period of October 1 of that year through September 30 of the
following year. n23

Calculations made pursuant to Section 10(a) are not meant to be based strictly on claimant's actual earnings. The section
is predicated on a "theoretical approximation" of what the claimant ideally should have earned in the year before the
injury. Therefore, time lost due to personal business, illness, weather, strikes, or other reasons should not be deducted
when computing the average weekly wage. n24

Computation of Average Weekly Wage for Employees Not Working Substantially the Whole Year Prior to
Injury--Section 10(b). Sections 10(b) and (d)(1) provide the formula for determining the average weekly wage of
employees who were not working in the employment in which they were injured for substantially the whole year
immediately preceding the injury. n25 Section 10(b) provides that the average annual earnings of the claimant should be
based on the wages of an employee of the same class who has worked substantially the whole year prior to the injury in
the same or similar employment, in the same or a neighboring place. The substitute employee must have worked similar
hours and at a wage scale comparable to that of the claimant. n26 In order for a determination to be made under Section
10(b), the actual earning history of the substitute employee must be submitted as evidence. n27 Once this is established,
a computation of average weekly wages can be made in the manner described above for claimants covered by Section
10(a).

Computation of Average Weekly Wage When Section 10(a) and (b) Do Not Apply--Section 10(c). Section 10(c) is a
"catch-all" provision providing an alternative means of arriving at average annual earnings when Sections 10(a) and (b)
cannot "reasonably and fairly" be applied. n28 As the Ninth Circuit has stated:
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"To arrive at its proper meaning and application, section 10 must be taken in its entirety and its true
meaning be ascertained by giving due weight and consideration to all parts of the section in the light of
the general aims and objects of the statute taken as a whole. The section does not provide that every case
must be measured by sub-divisions (a) or (b) if it be possible to force the transaction into the formulae
which those subdivisions prescribe, and that subdivision (c) is to be applied only to cases which cannot
be measured by (a) or (b). On the contrary, it provides that subdivision (c) is to be employed whenever
(a) or (b) cannot reasonably and fairly be applied." n29

Section (c) is applied when a claimant's employment is casual, irregular, seasonal or part-time; n30 when insufficient
evidence is presented to make a determination under either Sections 10(a) or 10(b); n31 or when Sections 10(a) or 10(b)
do not provide the best approximation of the claimant's wage-earning capacity. n32 A determination under Section
10(c) is also necessary when Sections 10(a) or 10(b) cannot adequately reflect a substantial pay increase implemented
just before the claimant was forced to leave his employment due to injury. n33

The administrative law judge or the deputy commissioner is afforded great discretion in determining the average weekly
wage under Section 10(c). n34 A variety of factors may be considered, as long as they adequately represent the injured
employee's wage-earning capacity. n35

Section 10(c) directs that a claimant's "previous" earnings in his employment at the time of the injury be considered.
n36 The Board has allowed a claimant's earnings record for the five-year period prior to the injury to serve as the basis
of a Section 10(c) determination when the employee was unemployed for most of the eighteen months immediately
preceding the injury. n37 Similarly, where an employee had lost a considerable amount of time from work during the
year prior to the injury because of causes beyond his control, it was permissible to consider the claimant's prior earnings
as representative of what he would have earned during the period away from work. n38 Where a claimant's previous
earnings were unusually high, however, the Board has held that they were not indicative of wage-earning potential. n39

Claimant's actual earnings may also serve as the basis for Section 10(c) calculations when reasonable. n40 The union
contract hourly wage received by an injured employee can be used to determine his wage-earning capacity at the time of
the injury. n41 If all else fails, the national average weekly wage set by the Secretary of Labor may be used as a basis
for determining pay. n42

Consideration of future earnings is permissible in extraordinary situations, such as employment at rapidly expanding
ports, where this would result in the most realistic approximation of wage-earning potential. n43 A hypothetical figure
of the overtime which probably would be available to the injured employee in the year following his injury, however,
should not be included in the claimant's average weekly wage. n44

There is nothing in the Act which calls for the reduction of the compensation base because of criminal or other socially
undesirable activities which might have affected claimant's earning history. n45

Finally, Section 10(d)(1) provides that a claimant's average weekly wage is determined by dividing his average annual
earnings by 52. n46

Adjustments of Compensation for Pre-1972 Amendment Disability or Death. Section 10(h) provides for initial and
subsequent annual adjustments in compensation payments for permanent total disability or death n47 which commenced
or occurred prior to the enactment of the 1972 amendments. n48 The initial adjustment is determined pursuant to
Section 10(h)(1), n49 with annual adjustments made under Section 10(h)(3). Section 10(h)(3) provides that
compensation payments for permanent total disability or death--with regard to injuries occurring before the date of
enactment of Section 10(h)--be annually adjusted as if the injuries had occurred on the day following enactment of the
amendments.
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The Board has held that "Section 10(f) n50 of the Act, read in conjunction with 10(h)(3), contemplates that all persons
permanently and totally disabled--regardless of when the injury occurred--are entitled to have their compensation rates
increased each year." n51 In accordance with this interpretation the Board has allowed adjustments to be made to
compensation payments received by an employee who has been injured before the effective date of the 1972
amendments, but permanently and totally disabled after that date. n52 Where an injury occurred after the enactment of
the 1972 amendments, but before their effective date, the benefit structure of the amended act has been held to apply.
n53 With regard to death benefits, however, the Board has limited the annual adjustments under Section 10(h)(3) to
cases where the work-related injury was the cause of death. n54

Although Congress' purpose in enacting Section 10(h) was to upgrade the benefits of eligible claimants, n55 the Board
has rejected the contention that Sections 10(h)(1) and 10(h)(3) were intended to raise the compensation rate for
pre-1972 amendment injuries to the post-1972 amendement levels. This position has been sustained by the Fifth and
First Circuits on the ground that "[t]he Congressional history of the amendments evidences a clear and unequivocal
intent that those injured before and after the 1972 amendments should be treated differently." n56

The Second Circuit has upheld the constitutionality of Section 10(h) although the section retroactively increases
benefits for an injury sustained by an employee prior to enactment of the 1972 Amendments. n57

In 1984, Congress enacted a change in the LHWLA which allows for a possible increase in benefits. Section 10(f) now
reads that:

"(f) Effective October 1 of each year, the compensation or death benefits payable for permanent total
disability or death arising out of injuries subject to this Act shall be increased by the lesser of--

"(1) a percentage equal to the percentage (if any) by which the applicable national weekly wage for
the period beginning on such October 1, as determined under section 6(b), exceeds the applicable
national average weekly wage, as so determined, for the period beginning with the preceding October 1;
or

"(2) 5 per centum.

This section makes it quite clear that increases should be modest at best. The key words "lesser of" indicate that an
annual increase ranges from zero (i.e. zero increase in the applicable national weekly wage over the applicable national
average weekly wage) to five percent (in case the above formulation is greater than five percent). This is a
Congressional effort to limit sudden radical increases in workers' compensation benefits.

Source of Additional Compensation. The payment of additional compensation or death benefits pursuant to an
adjustment under Sections 10(h)(1) or (h)(3) is derived fifty percent from the special fund, n58 and fifty percent from
appropriations. n59 Since Section 10(h) applies only to pre-amendment injuries, the employer will still remain liable for
adjustments to compensation for post-1972 amendment injuries. n60

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPersonal InjuriesMaritime Workers' ClaimsLongshore & Harbor Workers' Compensation ActWorkers'
Compensation & SSDIBenefit DeterminationsEarning CapacityWorkers' Compensation & SSDIMaritime Workers'
ClaimsCompensabilityLongshore & Harbor Workers' Compensation ActAwardsComputation

FOOTNOTES:
(n1)Footnote 1. O'Hearne v. Maryland Casualty Co., 177 F.2d 979 (4th Cir. 1949); Orkney v. General Dynamics Corp.,
8 BRBS 543 (1978); Hastings v. Earth Satellite Corp., 8 BRBS 519 (1978); Hilyer v. Morrison-Knudsen Construction
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Co., 6 BRBS 754 (1977) ("[C]ompensation should be based on claimant's true earning capacity at the time of injury,
and not on prior jobs that do not completely reflect his wage-earning capacity at the time of injury."). But see Stark v.
Bethlehem Steel Corp., 6 BRBS 600 (1977) (The average weekly wage of a claimant suffering from an occupational
disease should be calculated as of the date that the disease becomes manifest, not the date of exposure to the deleterious
substance. The Board, noting the time lag between exposure and the onset of disability, stated, "if we were to conclude
that the date of exposure is the date of injury, many occupational disease claimants would suffer a diminution in
compensation rate proportionate to the rate of inflation from the date of exposure to the date of manifestation, or
disability. The resulting benefit might have little relation to the claimant's lost wages and would not be sufficient to
meet the current cost of living."). Section 10(i) now provides for a special provision for occupational diseases which
sets the time of injury on the date where the employer/claimant becomes aware, or by reasonable diligence or through
medical advice should have been aware, of the co-relation of the job, the disease, and the death or disability.

See also Todd Shipyards Corp. v. Black, 706 F.2d 1512, 16 BRBS 13 (CRT) (9th Cir. 1983) (The Ninth Circuit held
that it has jurisdiction to review a per curiam opinion of the Board; that the last employer rule is not a valid defense
where the last employer is not covered by the Act; that in occupational disease claims the time of injury, for purposes of
determining claimant's rate of compensation, is the time the injury manifested itself rather than the earlier time at which
the claimant was exposed to the occupational hazard. Ultimately the Board's decision was held to have been final, even
though it lacked precedential value; it explicitly affirmed the ALJ's findings. The court adopted the date of
manifestation as the time of injury in this occupational disease claim as the best measure of loss of future earning
capacity in cases involving diseases with long latency periods, rejecting recent Board decisions which have upheld the
time of last exposure approach.); Adams v. Newport News Shipbuilding and Dry Dock Co., 22 BRBS 78 (1989) The
ALJ properly determined that the national average weekly wage in effect when decedent's occupational disease became
manifest was the basis for the disability award and that the national average weekly wage in effect when decedent died
was the basis for the death benefits award, since decedent was a voluntary retiree. Accordingly, the Board affirmed the
ALJ's average weekly wage determinations.); LaFaille v. Benefits Review Board, 22 BRBS 108 (CRT) (2d Cir. 1989)
(The Second Circuit found that the Board erred in ordering the ALJ, on remand, to use the average weekly wage as of
the date of the onset of the disability in 1977, in accordance with § 10(c) of the Act, rather than the wage as of the date
of awareness, as prescribed by the 1984 addition of § 10(i), which, in the instant case, does not produce an unjust result
or in any way contravene the statute's compensatory purpose. Reversed and remanded.); Wayland v. Moore Dry Dock,
21 BRBS 177 (1988) Where the onset of claimant's disability preceded his retirement, as well as the date of awareness
as defined in § 10(i), the average weekly wage must be calculated, pursuant to § 10(c), with reference to his earnings
prior to the onsetof disability in 1978, rather than the national average weekly wage for the year during which claimant's
asbestosis had first been diagnosed.); Stone v. Newport News Shipbuilding and Dry Dock Co., 20 BRBS 1 (1987) (The
Board found that where the case was governed by the Act as amended in 1984, which, under § 10(i) based the injury
date on awareness rather than exposure, the ALJ erred in basing benefits on claimant's average weekly wage at the time
of his last exposure to asbestosis in 1945. Accordingly, the case was remanded for reconsideration of average weekly
wage and extent of disability pursuant to the 1984 Amendments. Furthermore, the ALJ on remand must reconsider the
onset date, as there is evidence in the record which can support an earlier date.); Walker v. Washington Metro. Area
Transit Auth., 19 BRBS 100 (CRT) (1986) (The D.C. Circuit held that there was no reason in the instant case to
consider the post-injury salary scale of claimant's pre-injury occupation. Accordingly, the Board's decision that
claimant's disability benefits were to be determined by referring to the average weekly wage at the time of injury of
claimant's preinjury and postinjury jobs was affirmed.); Sans v. Todd Shipyards Corp., 19 BRBS 24 (1986) (Since the
date of last exposure is no longer relevant to average weekly wage, based upon § 10(i) as amended in 1984, the case
was remanded for the ALJ to make an average weekly wage finding consistent with § 10(i).); Pittman v. Jeffboat, Inc.,
18 BRBS 212 (1986) (Claimant's average weekly wage, which is determined at the time of injury, was the same
regardless of whether his hemorrhoids were considered an occupational disease or a traumatic injury. The ALJ's fee
award, based on $80 per hour, was not found to be unreasonable or an abuse of discretion, and was accordingly affirmed
by the Board.); Lafaille v. General Dynamics Corp., 18 BRBS 88 (1986) (Where a disability predates the awareness of a
relationship between such disability and employment, the average weekly wage should reflect earnings prior to the
onset of disability rather than the subsequent earnings at the later time of "awareness." The Board accordingly remanded
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the case for a redetermination of average weekly wage for purposes of temporary total disability benefits under the 1984
Amendments.); Dunn v. Todd Shipyards Corp., 18 BRBS 125 (1986) (The Board vacated an ALJ's decision regarding
decedent's average weekly wage. Pursuant to the 1984 Amendments, the date of last exposure is no longer relevant to
the average weekly wage. Upon remand, the ALJ must determine the date of manifestation of claimant's disease
pursuant to § 10(i), and the date of retirement pursuant to § 10(d)(2).); Hoey v. General Dynamics Corp., 17 BRBS 229
(1985) (The Board vacated and remanded an administrative law judge's computation of claimant's level of benefits
where the ALJ based his computations on claimant's wages at the time of claimant's last exposure to injurious stimuli,
rather than, pursuant to new § 10(i) of the Act, the date when claimant's asbestosis was first diagnosed. The ALJ
correctly credited against the award under the Act the net amount paid claimant pursuant to his state workers'
compensation settlement. The Board directed the ALJ, on remand, to: (1) award interest on all past due benefits at the
rate specified in Grant v. Portland Stevedoring Co., 16 BRBS 267 (1984), reconsideration granted, 17 BRBS 20 (1985),
to the extent that such interest was not assessed, and (2) to make the appropriate adjustments to the award pursuant to §
10(f).); Dolowich v. West Side Iron Works, 17 BRBS 197 (1985) (The Board vacated an ALJ's determination of
claimant's average weekly wage where the ALJ based his computations on claimant's average weekly wage at the time
of his last exposure to asbestosis, rather than, pursuant to the 1984 Amendments to the Act, claimant's average weekly
wage at the time the occupational disease ultimately manifested itself, and remanded the case to the ALJ for a
recomputation of the compensation rate pursuant to the 1984 Amendments.); Yalowchuk v. General Dynamics Corp.,
17 BRBS 131 (1985) (The Board held that since claimant's appeal was timely filed and before the Board on the
enactment date of the 1984 Amendments, the case was therefore pending and subject to new § 10(i) of the Act which
requires findings of fact as to the date claimant became aware of the relationship between his employment, the disease
and his disability. Since the findings of the administrative law judge with respect to the claimant's average weekly wage
were not in accordance with new § 10(i), the case was remanded to the ALJ to make these findings.).

But see Morales v. General Dynamics Corp., 16 BRBS 293 (1984) (The Board affirmed an ALJ's finding that: (1) the
time for filing a claim did not begin to run until the date claimant was examined by his physician and informed that the
increased deterioration of his knee was related to his 1970 work incident and the claim was filed in a timely manner
since it was filed within the one-year limitations period of § 13(a); (2) on the basis of reports of claimant's doctor, which
the employer presented no evidence to contradict, claimant reached maximum medical improvement on August 10,
1979, and his knee condition would only deteriorate, was of indefinite duration, and lacked a normal healing period; and
(3) the case was analagous to occupational disease and therefore selection of claimant's 1979 wage rate as the base upon
which to compute compensation for the added 10% permanent partial disability of his left knee was appropriate since
the post-traumatic arthritis was not manifest until August, 1979.).

(n2)Footnote 2. Barber v. Tri-State Terminals, Inc., 3 BRBS 244 (1976). See also Richardson v. General Dynamics
Corp., 19 BRBS 48 (1986) (The Board held that the ALJ, in his discussion of loss of wage-earning capacity, improperly
reversed the statutory scheme by comparing claimant's annual income at the time of the hearing with his former
employment calculated in 1981 dollars. Accordingly, the case was remanded to the ALJ to make the proper adjustment
to post-injury earnings to determine claimant's loss of wage-earning capacity, if any.).

(n3)Footnote 3. 33 U.S.C. § 902(13). See also Rayner v. Maritime Terminals, 22 BRBS 5 (1989) (Guaranteed
Annual Income (GAI) payments and holiday and vacation pay are directly traceable to an employer and are not
administered as a social program by the state. Accordingly, they are considered "wages" under § 2(13) of the Act.);
McMennamy v. Young & Co., 21 BRBS 351 (1988) (The Board affirmed the ALJ's holding that Guaranteed Annual
Income payments constituted wages under § 2(13). The value of the payments was readily calculable, they were made
directly to the employee, they flowed, albeit indirectly, from employers, not the state, they were subject to income tax
withholding, and were not excluded under the fringe benefit provision of § 2(13).); Thompson v. McDonnell Douglas
Corp., 17 BRBS 6 (1984) (The Board affirmed an ALJ's finding that claimant's preinjury average weekly wage
consisted of his base pay, post allowance, foreign service additive, and foreign assignment additive, since these
additives' value were readily ascertainable, they involved direct weekly payments to claimant, and these payments were
provided under the terms of claimant's employment at the time of his injury, which is the relevant time period under §
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2(13).).

(n4)Footnote 4. Morrison-Knudsen Construction Co. v. Director, OWCP, 461 U.S. 624, 103 S. Ct. 2045, 76 L. Ed.
2d 194, 15 BRBS 155(CRT) (1983).

(n5)Footnote 5. "... [w]e note that, with the exception of the instant case, the Director of Workmen's Compensation
has consistently taken the position that fringe benefits are not includible in wages, see Duncanson-Harrelson Co.,
supra, and letters filed by the Department of Labor in Levis v. Farmers Export Co., No. 81-4258 (appeal pending before
CA5) and Waters v. Farmers Export Co., No. 81-4273 (same). See also, U.S. Dep't of Labor LS/HW Program
Memorandum No. 32, June 17, 1968, reprinted in Brief of American Insurance Association as Amicus Curiae 1a-4a.
Prior to the Court of Appeals' decision in this case, the Benefits Review Board had uniformly rejected the argument
pressed by respondent. See, e.g., Waters v. Farmers Export Co., 14 BRBS 102 (1981); Freer v. Duncanson-Harrelson
Co., 9 BRBS 888 (1979), rev'd sub nom. Duncanson-Harrelson Co. v. Director, OWCP, supra; Lawson v. Atlantic &
Gulf Grain Stevedores Co., 6 BRBS 770 (1977); Collins v. Todd Shipyards Corp., 5 BRBS 334 (1977). Although not
controlling, the consistent practice of the agencies charged with the enforcement and interpretation of the Act are
entitled to deference. NLRB v. Hendricks County Rural Electric Membership Corp., 454 U.S. 170, 189-190 (1981); E.
I. DuPont de Nemours & Co. v. Collins, 432 U.S. 46, 54-55 (1977). We discern nothing to suggest that Congress
intended the phrase"wages' as used in § 902(13) to include employer contributions to fringe benefit plans." See also
Marvin v. Marinette Marine Corp., 19 BRBS 60 (1986) (The Board reversed the ALJ's order to offset claimant's
temporary total disability benefits against his unemployment compensation. The Act does not authorize offsets for any
unemployment compensation received by claimant during his disability.).

(n6)Footnote 6. This case involves the meaning of 33 U.S.C. § 902(13) as it existed before the 1984 Amendments,
a definitional section that was part of the Compensation Act in 1927, when it became law, and that has remained
unchanged through 10 revisions of the Act. The section provides:

" "Wages' means the money rate at which the service rendered is recompensed under the contract of
hiring in force at the time of the injury, including the reasonable value of board, rent, housing, lodging,
or similar advantage received from the employer, and gratuities received in the course of employment
from others than the employer." [footnote omitted ]

(n7)Footnote 7. "... [I]t is undisputed that the employers' contributions are not"money ... recompensed' or"gratuities
received ... from others' ...".

(n8)Footnote 8. "Board, rent, housing or lodging are benefits with a present value that can be readily converted
into a cash equivalent on the basis of their market values.

"The present value of these trust funds is not, however, so easily converted into a cash equivalent."

(n9)Footnote 9. "Respondent urges us to calculate the value by reference to the employer's cost of maintaining
these funds or to the value of the employee's expectation interests in them, but we do not believe that either approach is
workable. The employer's cost is irrelevant in this context; it measures neither the employee's benefit nor his
compensation. It does not measure the benefit to the employee because his family could not take the 68cent(s) per hour
earned by Mr. Hilyer to the open market to purchase private policies offering similar benefits to the group policies
administered by the union's trustees. It does not measure compensation because the collective bargaining agreement
does not tie petitioner's costs to its workers' labors."

(n10)Footnote 10. Respondent argues that, despite these clear indications to the contrary, the remedial policies
underlying the Act authorize the agency and require us to expand the meaning of the term to reflect modern
employment practices. It is argued that fringe benefits are advantageous to both the worker, who receives tax-free
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benefits that he otherwise would have to buy with after-tax dollars, and to the employer, who reduces payroll costs by
providing his workers with services that they could not purchase on their own with equivalent dollars. Respondent
contends that the incentive to trade salary for benefits should not be diluted by failing to consider the value of the
benefits in determining survivorship and disability rights.

"There is force to this argument, but a comprehensive statute such as this Act is not to be judicially expanded because
of"recent trends.' Potomac Electric Power Co. v. Director, OWCP, 449 U.S. 268, 279 (1980). There we recognized that
the Act was not a simple remedial statute intended for the benefit of the workers. Rather, it was designed to strike a
balance between the concerns of the longshoremen and harborworkers on the one hand, and their employers on the
other. Employers relinquished their defenses to tort actions in exchange for limited and predictable liability. Employees
accept the limited recovery because they receive prompt relief without the expense, uncertainty, and delay that tort
actions entail. Id., at 282 and n. 24; H.R. Rep. No. 1767, 69th Cong., 2d Sess. 19-20 (1927); cf. S. Rep. No. 1125, 92d
Cong., 2d Sess. 5 (1972).

"Against this background, reinterpretation of the term"wages' would significantly alter the balance achieved by
Congress."

(n11)Footnote 11. Orkney v. General Dynamics Corp., 8 BRBS 543 (1978); Baldwin v. General Dynamics Corp.,
5 BRBS 579, on reconsideration, 6 BRBS 396 (1977). See also Mulcare, Jr. v. E.C. Ernst, Inc., 18 BRBS 158 (1986)
(The Board affirmed the ALJ's calculation of claimant's average weekly wage under § 10(a), where claimant worked for
six months in Saudi Arabia and earned considerably more than he would have earned had he been working for employer
in the District of Columbia at the union rate of pay.).

(n12)Footnote 12. Eleazer v. General Dynamics Corp., 7 BRBS 75 (1977).

(n13)Footnote 13. Id.

(n14)Footnote 14. Brown v. General Dynamics Corp., 7 BRBS 561 (1978).

(n15)Footnote 15. Hilyer v. Morrison-Knudsen Construction Corp., 6 BRBS 754 (1977).

(n16)Footnote 16. Orkney v. General Dynamics Corp., 8 BRBS 543 (1978).

(n17)Footnote 17. Although Section 10(d)(1) provides, "[t]he average weekly wages of an employee shall be one
fifty-second part of his average annual earnings," a lower number has been used as the divisor when circumstances
warranted. Brown v. General Dynamics Corp., 7 BRBS 561 (1978) (A 39-week divisor was deemed reasonable by the
Board, since claimant's wage records for the remaining 13 weeks were unavailable.).

(n18)Footnote 18. O'Connor v. Jeffboat, Inc., 8 BRBS 290 (1978); Tangorra v. National Steel & Shipbuilding Co.,
6 BRBS 427 (1977); Baldwin v. General Dynamics Corp., 5 BRBS 579, on reconsideration, 6 BRBS 396 (1977). See
also Brien v. Precision Valve/BayleyMarine, 23 BRBS 207 (1990) (The ALJ erred in computing claimant's average
weekly wage where he divided claimant's earnings by 52 based on only 38 weeks of earnings, which distorted the
determination of claimant's earning capacity at the time of injury. Accordingly, the Board vacated the ALJ's average
weekly wage determination and remanded it for the ALJ to calculate claimant's average weekly wage based on his
earnings for the 52 week period preceding his injury.); Matthews v. Jeffboat, Inc., 18 BRBS 185 (1986) (Section 10
does not contain an awareness provision for traumatic injuries. The ALJ therefore properly used § 10(a) to calculate
claimant's average weekly wage. The ALJ also correctly considered claimant to be a six-day-a-week worker despite the
parties' five-day-a-week stipulation, since the evidence showed that a majority of claimant's work-weeks in the year
preceding his injury were six-day weeks.).

(n19)Footnote 19. The time of injury used with regard to occupational diseases is set at the date in which the
employer or claimant becomes aware, or in applying reasonable diligence or through medical advice should have been
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aware, of the correlation between the job, the disease, and the death or disability. See Longshore and Harbor Workers'
Compensation Act § 10(i), 33 U.S.C. § 910(i).

(n20)Footnote 20. Longshore and Harbor Workers' Compensation Act § 10(d)(2) (A), 33 U.S.C. § 910(d)(2)(A).
See accompanying regulation 20 C.F.R. § 702.603(a) (1990). See also Johnson v. Ingalls Shipbuilding Div., 22 BRBS
160 (1989) (Substantial evidence existed to support the ALJ's finding that claimant retired voluntarily, rather than due to
his lung condition, where: (1) prior to leaving employer claimant filed for Social Security retirement benefits, alleging
no disability, and his separation papers upon leaving employer indicated voluntary retirement; (2) claimant sought no
employment after leaving employer; and (3) medical evidence failed to establish a preretirement breathing impairment.
Accordingly, the Board affirmed the ALJ's determination of voluntary retirement, and held that he properly based
claimant's award on claimant's preretirement wages, pursuant to § 10(d)(2)(A).); Coughlin v. Bethlehem Steel Corp., 20
BRBS 193 (1987) (The Board affirmed the ALJ's reliance, pursuant to § 10(c) of the Act, on the parties' stipulation of
claimant's average weekly wage based on claimant's earnings in the year preceding his last day of employment. The
evidence supported a finding that claimant retired from the workforce on that day, despite that retirement occurring as a
result of being laid off.).

(n21)Footnote 21. Longshore and Harbor Workers' Compensation Act § 10(d)(2) (A), 33 U.S.C. § 910(d)(2)(B).
See accompanying regulation 20 C.F.R. § 702.603(b) (1990). Section 10(d)(2), as adopted by the 1984 amendments,
explicitly overrules the reasoning of the Board in Aduddell v. Owens-Corning Fiberglass, 16 BRBS 131 (1984), which
held that a claimant who voluntarily retired several years before his occupational disease became manifest was not
entitled to any comensation under the Act because he suffered no diminution in wage capacity during his tenure of
employment and because retirees, by definition, are without wage earning capacity. See also Jones v. U.S. Steel Corp.,
22 BRBS 229 (1989) (The Board held that the ALJ erred in determining that decedent was not a retiree pursuant to 20
C.F.R. § 702.601(c) upon leaving his full-time job, since his part-time work was merely a means for decedent to
supplement his retirement benefits without affecting his entitlement to those benefits. Therefore, the applicable average
weekly wage on which disability benefits were to be based was the national average weekly wage at the time of
decedent's time of injury, $213, pursuant to § 10(d)(2)(B), (i), rather than decedent's average weekly wage, $81, earned
at his part-time job, pursuant to § 10(c). Accordingly, the ALJ's award of permanent total disability benefits was
vacated, and the case remanded for him to compute claimant's permanent partial disability benefits pursuant to §
8(c)(23). Furthermore, the ALJ on remand should also modify the death benefit award to reflect that this award, too,
should be based on the national average weekly wage in 1979.); Shaw v. Bath Iron Works Corp., 22 BRBS 73 (1989)
(The stated congressional purpose of the voluntary retiree provisions of the 1984 Amendments, to extend the existing
compensation scheme "to assure that eligible disease victims and their survivors receive compensation, regardless of
when in the worker's life the work-related disease manifests itself," was legitimate, and the method of achieving that
purpose, i.e., retroactive application, was rational. Therefore, there was no due process violation, and the legislation was
constitutional. Accordingly, the Board affirmed the ALJ's decision that the award of benefits to claimant, a voluntary
retiree as of the time of her injury, Sept. 23 1983, should be based on the national average weekly wage applicable on
that date.).

(n22)Footnote 22. See Longshore and Harbor Workers' Compensation Act § 6(b) (1), 33 U.S.C. § 906(b)(1).

(n23)Footnote 23. See Longshore and Harbor Workers' Compensation Act § 6 (b)(3), 33 U.S.C. § 906(b)(3).

(n24)Footnote 24. O'Connor v. Jeffboat, Inc., 8 BRBS 290 (1978).

(n25)Footnote 25. Daugherty v. Los Angeles Container Terminals, Inc., 8 BRBS 363 (1978) (Section 10(b) does
not mandate that the claimant be available for work in the open labor market during the part of the year preceding the
injury in which he was not working in the employment at which he was injured.).

(n26)Footnote 26. Holmes v. Tampa Ship Repair & Dry Dock Co., 8 BRBS 455 (1978). See also Hilyer v.
Morrison-Knudsen Construction Co., 6 BRBS 754 (1977) (Since employer's contributions to health, welfare and
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pension funds are not included in the average weekly wage, a substitute employee need not have had a similar status
vis-a-vis the union funds in order to serve as a basis of comparison.).

(n27)Footnote 27. Orkney v. General Dynamics Corp., 8 BRBS 543 (1978); McDonough v. General Dynamics
Corp., 8 BRBS 303 (1978) (Administrative law judge could not base a determination of claimant's average weekly wage
on figures obtained from the painter's union contract in the absence of evidence relating to the average daily wage of an
actual employee in the same class as claimant.).

(n28)Footnote 28. Todd Shipyards Corp. v. Director, OWCP, 545 F.2d 1176, 1976 A.M.C. 2534, 5 BRBS 23 (9th
Cir. 1976); Sobolewski v. General Dynamics Corp., 5 BRBS 474 (1977), aff'd on other grounds, 565 F.2d 208, 1977
A.M.C. 2427, 7 BRBS 831 (2d Cir. 1977); Arnold v. United States Organization, Inc., 2 BRBS 18 (1975).

(n29)Footnote 29. Marshall v. Andrew F. Mahoney Co., 56 F.2d 74, 1932 A.M.C. 312 (9th Cir. 1932). See also
Turney v. Bethlehem Steel Corp., 17 BRBS 232 (1985) (The ALJ's calculation of claimant's average weekly wage
under § 10(c) was affirmed since it was based on substantial evidence where claimant did not work a 40-hour work
week and the record lacked evidence of an "employee of the same class" from which to calculate average annual
earnings under § 10(b). Because the ALJ erred in applying the wage rate of a security guard at the time of the hearing
rather than at the time of injury, the case was remanded for a proper recomputation of claimant's post-injury wage
earning capacity.).

(n30)Footnote 30. O'Hearne v. Maryland Casualty Co., 177 F.2d 979 (4th Cir. 1949); Marshall v. Andrew F.
Mahoney Co., 56 F.2d 74, 1932 A.M.C. 312 (9th Cir. 1932); Palacias v. Campbell Industries, 8 BRBS 692 (1978) (The
average weekly wages of "pick-up" laborers, hired temporarily by the employer to do a particular job, should be
calculated under sub-section (c).); Kerch v. Air America, Inc., 8 BRBS 490 (1978) (Since the pilot-claimant normally
flew 20-30 days at a stretch without taking a day off, it was proper for the administrative law judge to apply section
(c).); Brown v. General Dynamics Corp., 7 BRBS 561 (1978) (Frequently the pattern of overtime worked by the
employee is such that sub-division (a) would not properly reflect those earnings, and shouldn't be used, even though
claimant worked for 29 weeks prior to his injury, enough to be considered "substantially" the wholeyear.); Eleazer v.
General Dynamics Corp., 7 BRBS 75 (1977) (Claimant often worked overtime on Saturdays, but not enough to qualify
him for a 300 multiplier. However, if he were treated as a five-day worker [as he would have been if Section 10(a) were
applied] the resulting average weekly wage would not fully reflect his substantial overtime. Therefore, subsection (c)
was used, since it took claimant's irregular overtime pattern into consideration and resulted in the most reasonable
approximation of wage-earning capacity.); Hilyer v. Morrison-Knudsen Construction Co., 6 BRBS 754 (1977)
("However, section 10(c) has traditionally been applied in cases where injured employee's employment at the time of
injury was"intermittent and discontinuous in nature' and not calculable under sections 10(a) or (b), or where calculations
under sections 10(a) or (b) would lead to a result contrary to the humanitarian purpose of the Act."); Sobolewski v.
General Dynamics Corp., 5 BRBS 474 (1977), aff'd on other grounds, 565 F.2d 208, 1977 A.M.C. 2427, 7 BRBS 831
(2d Cir. 1977) (The administrative law judge applied Section 10(c) since claimant worked a regular pattern of overtime,
but not enough to classify him as a six-day worker.); Allen v. Sea-Land Service, Inc., 5 BRBS 41 (1976).

(n31)Footnote 31. McDonough v. General Dynamics Corp., 8 BRBS 303 (1978); Holmes v. Tampa Ship Repair &
Dry Dock Co., 8 BRBS 455 (1978).

(n32)Footnote 32. McDonough v. General Dynamics Corp., 8 BRBS 303 (1978) (The Board held that using
Section 10(b) to calculate average weekly wages would be inappropriate, since making a determination based partially
on a contract in effect prior to claimant's employment would not render the most reasonable approximation of future
wages.); Eleazer v. General Dynamics Corp., 7 BRBS 75 (1977) (Even though claimant did in fact work at his
employment for substantially the whole year prior to his injury, the Act does not mandate that Section 10(a) be applied
when it will not result in the best approximation of wage-earning capacity); Toraiff v. Triple A Machine Shop, 1 BRBS
465 (1978) ("It is noted that the overriding objective of section 10 of the Act is to arrive at a fair and reasonable
approximation of claimant's probable future wage earning capacity. Only when sections 10(a) or (b) of the Act cannot
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reasonably and fairly be applied is resort to section 10(c) of the Act appropriate."). See also Curtis v. Schlumberger
Offshore Services, 23 BRBS 63 (1989) Where the case arose within the jurisdiction of the Third Circuit, the ALJ did
not err in basing his determination of claimant's wage-earning capacity upon the comparison of the wages claimant
would have earned but for the injury against the wages claimant was actually earning in his present position (McCabe
standard). Accordingly, the Board affirmed the ALJ's finding under McCabe.).

(n33)Footnote 33. Sobolewski v. General Dynamics Corp., 5 BRBS 474, aff'd on other grounds, 565 F.2d 208,
1977 A.M.C. 2429, 7 BRBS 831 (2d Cir. 1977). See Hastings v. Earth Satellite Corp., 628 F.2d 85, 14 BRBS 345 (D.C.
Cir. 1981), cert. denied, 449 U.S. 905, (1980) (The court rejected the ALJ's calculation of average weekly wages under
§ 10(a) where claimant-stroke victim's "potential to earn" at the time of his permanent collapse was greater than his
actual earnings during the preceeding year. Accordingly, claimant's average annual wages should have been determined
under § 10(c). Where, "an employee demonstrates a progressive increase (or decrease) in earnings in the year
immediately preceeding an injury, compensation should not be based on earnings received as much as 12 months before
the injury. Instead, a compensation award should be fixed by recognizing the trend in earnings by examining most
closely the earnings immediately preceeding the injury."); Taylor v. Smith and Kelly Co., 14 BRBS 489 (1981)
(Controlled by Hastings.). See also Mijangos v. Avondale Shipyards, Inc., 19 BRBS 15 (1986) (It was proper to employ
§ 10(c) given claimant's history of pay raises, and the ALJ's method of calculation reasonably approximated claimant's
earning capacity at the time of injury. Accordingly, the Board affirmed the ALJ's average weekly wage finding.).

(n34)Footnote 34. Under Section 10(c) the average daily wage need not be calculated. Gray v. General Dynamics
Corp., 5 BRBS 279 (1976), aff'd on other grounds, 565 F.2d 208 (2d Cir. 1977). See also Gilliam v. Addison Crane Co.,
21 BRBS 91 (1988) (The Board held that the ALJ acted within his discretion in utilizing § 10(c) to determine the wage
on which claimant's compensation payments should have been based. Certain factors which affected claimant's
pre-injury wage-earning capacity would not have been accounted for under § 10(a), and the average weekly wage
calculation therefore would not have reflected what claimant would have earned had he continued to work in the
construction industry beyond the date of his injury. Accordingly, the ALJ's decision was affirmed.); Le v. Sioux City
and New Orleans Terminal Corp., 18 BRBS 175 (1986) (The ALJ properly relied on § 10(c) to calculate decedent's
average weekly wage. His method of calculation was reasonable and accordingly was affirmed. The ALJ's order was
modified to provide for the offset, under § 3(e), of workers' compensation benefits against the benefits awarded
pursuant to the Act.).

(n35)Footnote 35. Duzant v. General Dynamics Corp., 8 BRBS 670 (1978); Bonner v. National Steel &
Shipbuilding Co., 5 BRBS 290 (1977). See also Cohen v. Healy, Ball, Greenfield, 14 BRBS 214(1981) (Where
claimant's average annual wage under § 10(c) was calculated as being what he earned during the approximately three
months he worked for employer plus the preceeding nineteen weeks when he worked as a messenger for a different
employer, the case was remanded for an explicit determination that those earnings reasonably represented claimant's
wage-earning capacity. "... [T]he actual wages earned by a claimant are not controlling in determining average weekly
wage under § 10(c) unless they reasonably represent the claimant's annual earning capacity.").

(n36)Footnote 36. Barber v. Tri-State Terminals, Inc., 3 BRBS 244 (1976). See also MacDonald v. Bethlehem
Steel Corp., 18 BRBS 181 (1986) (The Board held that where disability commences upon retirement, claimant's average
weekly wage should reflect wages prior to the date of retirement under § 10(c), rather than the national average weekly
wage under § 10(d)(2)(B). The claim was accordingly remanded for the ALJ to make an average weekly wage finding
based on pre-January 1975 wages without applying the 1984 Amendment post-retirement provisions.); Klubnikin v.
Crescent Wharf and Warehouse Co., 16 BRBS 182 (1984) (The Board held that where claimant was unable to work in
the year prior to the compensable injury due to an automobile accident that was unrelated to his employment, that factor
must be considered by the ALJ in determining claimant's average weekly wage, since the ALJ determined claimant's
annual earning capacity based on claimant's earnings in the year preceding the compensable injury. Additionally, since
claimant's earnings records covered a 52-week period, the 52-week divisor of § 10(d) was mandatory, and Brown v.
General Dynamics Corp. did not apply. Moreover, since it would be unfair to hold the employer responsible for any
reduced earning capacity resulting from claimant's prior, nonwork-related injury, the ALJ was instructed to take
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claimant's reduced earning capacity, after the unrelated accident into account in determining the rate of compensation
for the work-related injury.); Daugherty v. Los Angeles Container Terminals, Inc., 8 BRBS 363 (1978) (The Board
rejected employer's contention that employee's pre-injury earnings should be averaged out over "several years," since it
would be unfair to assess an employer with high compensation payments when the employee had only been working for
him a short period of time. Such an argument misconstrued Congress' intention of compensating the economic impact of
injury. The claimant's wage-earning history prior to the injury is examined to determine the impact of the injury on
earning capacity. "An injured employee's right to compensation is not something which he or she"earns' by long service
with an employer. It is rather a statutory mechanism by which the cost of industrial accident is shifted to the employer,
as the party in a position to spread those costs to the customers who benefit from an industrial activity. The purpose of
the Act is thus to compensate a claimant for the effect of an industrial injury on his earning power.").

(n37)Footnote 37. Konda v. Bethlehem Steel Corp., 5 BRBS 58 (1976) (For the 18-month period prior to the injury
the labor market was particularly slow. However, since there was no evidence that the reduction in demand was
permanent, that period would not be a true representation of wage-earning potential, and could be disregarded.).

(n38)Footnote 38. Duzant v. General Dynamics Corp., 8 BRBS 670 (1978) (A strike at the place of employment
was responsible for the claimant's lost work time.). See also Hawthorne v. Director, OWCP, 21 BRBS 22 (CRT) (6th
Cir. 1988) (The Sixth Circuit found that the ALJ incorrectly calculated claimant's average weekly wage by failing to
consider what claimant would have earned during the period of a strike. Accordingly, the court remanded the case for
the ALJ to properly calculate claimant's average weekly wage by taking into consideration money that would have been
earned but for the strike.).

(n39)Footnote 39. Hatchett v. Duncanson-Harrelson Co., 8 BRBS 173 (1978) (The Board refused to allow the use
of claimant's earnings for the 52 weeks preceding the injury as a basis for computing average annual earnings. The
administrative law judge was directed to take further evidence, if necessary, to ascertain whether the year prior to the
injury was unique, since claimant earned an unusually high income; or whether there were other factors which would
justify the use of that period as a basis for a determination under subdivision(c).).

(n40)Footnote 40. O'Hearne v. Maryland Casualty Co., 177 F.2d 979 (4th Cir. 1949) ("This reason that the actual
earnings of the employee are taken into account under (c) but not under (a) or (b) is obvious upon reflection.
Compensation is based upon the earning capacity which is impaired or destroyed by the injury; and where the injury
occurs in employment of a permanent and steady character, compensation based upon the earnings of that employment
fairly compensate for the loss of earning capacity that has been sustained. Where the employment is discontinuous or
irregular, however, compensation cannot fairly be based upon such earnings. To treat that irregular wage as though it
were regular, would beunfair to the employer, and to treat the earnings from the employment as the sole earnings of the
employee would be unfair to him, since the injury which he has sustained in the service of his employer has impaired
his earning capacity not only in that service but also in the other work in which he has been engaged. In such situation,
it is necessary to consider the history of the employee's earnings including those from other employment, to determine
his earning capacity; and this is what (c) contemplates ..."); Bonner v. National Steel & Shipbuilding Co., 5 BRBS 290
(1977) (The Board upheld the administrative law judge's reliance on claimant's actual earnings in her pipefitting
employment as the basis for determining average weekly wages, even though her previous earnings at other
considerably lower paying jobs as a sandblaster, babysitter, housekeeper and waitress, were disregarded.); Allen v.
Sea-Land Service, Inc., 5 BRBS 41 (1976); Barber v. Tri-State Terminals, Inc., 3 BRBS 244 (1976). See also
Dangerfield v. Todd Pac. Shipyards Corp., 22 BRBS 104 (1989) (The ALJ's finding as to claimant's average weekly
wage was supported by substantial evidence, where the evidence indicated that claimant easily performed her shipscaler
job prior to her injury. Furthermore, the ALJ stated that claimant's prior work history could not reasonably measure
what she lost as a result of her 1980 work injury, since her shipscaler job was such a fundamental change from her
earlier jobs. Accordingly, as the ALJ's use of claimant's actual wages to approximate her annual earning capacity at the
time of injury was rational, the Board affirmed the ALJ's finding pursuant to § 10(c).).

(n41)Footnote 41. Orkney v. General Dynamics Corp., 8 BRBS 543 (1978).
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(n42)Footnote 42. See Longshore and Harbor Workers' Compensation Act § 6(b), 33 U.S.C. § 906(b).

(n43)Footnote 43. Jesse v. Tri-State Terminals, Inc., 7 BRBS 156 (1977) (The Board held that using average
earnings of four similarly situated employees for the year following claimant's injury was representative of claimant's
wage-earning capacity at the ever growing Indiana port where he was employed.); Barber v. Tri-State Terminals, Inc., 3
BRBS 244 (1976) (Claimant was employed at a rapidly developing port whose business increased every year and whose
employees earned substantially more money in the year following claimant's injury. Therefore, the administrative law
judge should have considered the amount claimant probably could have earned in the year after his injury as well as his
previous actual earnings to obtain a fair approximation of earning capacity. "The term"earning capacity' connotes the
potential of the injured employee to earn and is not restricted to a determination based on previous actual earnings.").

See also Section 10(e) of Longshore and Harbor Workers' Compensation Act, 33 U.S.C. § 910(e): "If it be
established that the injured employee was a minor when injured and that under normal conditions his wages should be
expected to increase during the period of disability the fact may be considered in arriving at his average weekly wages."

(n44)Footnote 44. McDonough v. General Dynamics Corp., 8 BRBS 303 (1978) (The Board has included overtime
that is a regular and normal part of employment in the average weekly wage. (See Gray v. General Dynamics Corp., 5
BRBS 279 (1976), aff'd on other grounds, 565 F.2d 201 (2d Cir. 1977).). However, such an overtime figure has been
based on claimant's work during the year prior to the injury, not during a period subsequent to the injury.). See also
Sears v. Newport News Shipbuilding and Dry Dock Co., 19 BRBS 235 (1987) (The Board found that the foreman's
testimony and employer's overtime records, which showed that little overtime work was available, constituted
substantial evidence in support of the ALJ's finding that claimant failed to establish the availability of post-injury
overtime. Furthermore, since claimant introduced no evidence regarding the wage rate paid in employer's shop where
employees on work restrictions were sent to perform necessary light duty work, the ALJ could not make adjustments to
account for any increase in wage rates. Accordingly, the ALJ's denial of the claim was affirmed.).

(n45)Footnote 45. Daugherty v. Los Angeles Container Terminals, Inc., 8 BRBS 363 (1978).

(n46)Footnote 46. Duzant v. General Dynamics Corp., 8 BRBS 670 (1978) (Just because a claimant's average
annual earnings are to be divided by 52, according to Section 10(d), to obtain average weekly wages, does not mean that
the administrative law judge must have a record of 52 weeks actual earnings before him.); Jesse v. Tri-State Terminals,
Inc., 7 BRBS 56 (1977); Barber v. Tri-State Terminals, Inc., 3 BRBS 244 (1976); see also the discussion of subsection
(d), supra.

(n47)Footnote 47. Sursum Corda, Inc. v. Cooper, 1 BRBS 60 (1974), aff'd on other grounds, 521 F.2d 324, 3
BRBS 3 (D.C. Cir. 1975) (Section 10(h) only applies to cases of permanent-partial disability or death. It is not
applicable when the disability is permanent-partial.); Delgado v. Universal Terminal & Stevedoring Co., 1 BRBS 233
(1974) (Section 10(h) does not apply to compensation for temporary-total disability.).

(n48)Footnote 48. 20 C.F.R. § 702.145(a) (1990).

(n49)Footnote 49. Section 10(h)(1) provides for the utilization of national average weekly wage in place of the
individual claimant's actual average weekly wage:

"Not later than ninety days after the date of enactment of this subsection, the compensation to which
an employee or his survivor is entitled due to total permanent disability or death which commenced or
occurred prior to enactment of this subsection shall be adjusted. The amount of such adjustment shall be
determined in accordance with regulations of the Secretary by designating as the employee's average
weekly wage the applicable national average weekly wage determined under section 6(b) and (A)
computing the compensation to which such employee or survivor would be entitled if the disabling
injury or death had occurred on the day following such enactment date and (B) subtracting therefrom the
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compensation to which such employee or survivor was entitled on such enactment date; except that no
such employee or survivor shall receive total compensation amounting to less than that to which he was
entitled on such enactment date. Notwithstanding the foregoing sentence, where such an employee or his
survivor was awarded compensation as the result of death or permanent total disability at less than the
maximum rate that was provided in this Act at the time of the injury which resulted in the death or
disability, then his average wage shall be determined by increasing his average weekly wage at the time
of such injury by the percentage which the applicable national average weekly wage has increased
between the year in which the injury occurred and the first day of the first month following the
enactment of this section. Where such injury occurred prior to 1947, the Secretary shall determine, on the
basis of such economic data as he deems relevant, the amount by which the employee's weekly wage
shall be increased for the pre-1947 period."

See discussion at § 75, infra. See also Director, OWCP v. Bath Iron Works Corp., 22 BRBS 131 (CRT) (1st Cir.
1989) (The First Circuit, after considering the 1972 Amendments and their history, concluded that § 10(h)(1) did not
cover the benefits paid to the survivor of a person who was injured before 1972 but died after 1972, since that portion of
the benefits resulting from the 1972 benefit-rate increase was not a special "adjustment." Therefore, employer, rather
than the federal government or the Special Fund, was liable for the increase. Accordingly, the Board's decision holding
the government and the Special Fund liable for the 1972 benefit rate increase was reversed.).

(n50)Footnote 50. Prior to 1984, Section 10(f) provided:

"Effective October 1 of each year, the compensation or death benefits payable for permanent total
disability or death arising out of injuries sustained after the date of enactment of this subsection shall be
increased by a percentage equal to the percentage (if any) by which the applicable national weekly wage
for the period beginning on such October 1, as determined under section 6(b), exceeds the applicable
national average weekly wage, as so determined, for the period beginning with the preceding October 1."

(n51)Footnote 51. Silberstein v. Service Printing Co., 2 BRBS 143 (1975). See also Phillips v. Marine Concrete
Structures, Inc., 23 BRBS 36 (CRT) (5th Cir. 1990) (The Fifth Circuit found that the words of section 10(f) are plain
and unambiguous: the only adjustments provided by the section are increases to "benefits payable for permanent total
disability." Therefore, the court determined that Holliday, which recognized section 10(f) adjustments for a period of
temporary total disability, was wrongly decided. Accordingly, the court overruled Holliday, and adopted, as the rule of
decision for the Fifth Circuit, the position that there shall be no section 10(f) adjustments for periods of temporary total
disability. Claimant did not meet his burden of proving entitlement to an exception to the presumption of retroactivity.
Although claimant's benefit payments will be less than they were under the incorrect reading of the statute, the fact is
that he is being permitted to retain approximately 10 years' excess payments. Accordingly, the court held that claimant's
prospective payments are to be reduced immediately to the level at which they should have been calculated all along.);
Hamilton v. Crowder Constr. Co., 22 BRBS 121 (1989) (The Board citing Holliday (13 BRBS 741), reversed the ALJ's
§ 10(f) determination and modified his decision to reflect that § 10(f) adjustments begin on the first October 1 following
the date claimant's condition became permanent, at a rate inclusive of all intervening § 10(f) adjustments occurring
during the previous periods of temporary total disability.); Phillips v. Marine Concrete Structures, Inc., 21BRBS 223
(1988) (Where the opinions of two physicians established that claimant's condition had stabilized to its maximum
medical improvement in November 1979, the ALJ's finding, based on a physician's subsequent opinion that claimant
reached maximum medical improvement in April 1983, was not supported by substantial evidence. Accordingly, the
Board modified the date of permanency to November 1979. As § 10(f) applies only to awards for permanent total
disability and death, the Board reversed the ALJ's § 10(f) award on claimant's temporary total disability award. Citing
Holliday, the Board modified the ALJ's award to hold that the § 10(f) adjustments begin on the first October 1 following
the date claimant's condition became permanent, at a rate inclusive of all intervening § 10(f) adjustments occurring
during previous periods of temporary total disability. Claimant's right to pre-enactment § 10(f) increases vested prior to
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the enactment of the 1984 Amendments thereby precluding the retroactive application of amended § 10(f). Furthermore,
the limitation provision of amended § 10(f) applied prospectively. Accordingly, the ALJ's finding that the 1984
Amendments did not apply to any payments was vacated, and his decision modified.); Scott v. Lockheed Shipbuilding
and Constr. Co., 18 BRBS 246 (1986) (The plain language of § 10(f) indicates that § 10(f) adjustments are to begin with
claimant's period of permanent total disability. The Board accordingly modified the ALJ's order to provide that claimant
was entitled to § 10(f) adjustments due after February 14, 1980, which was the date claimant reached maximum medical
improvement.). But see Brandt v. Stidham Tire Co., 16 BRBS 277 (1984) (The permanent total disability rate of
compensation was reversed where the ALJ included intervening § 10(f) adjustments that occurred during periods of
temporary total disability. The Director appealed the inclusion of the intervening increase in the permanent total
disability rate, reversing the position taken in Holliday v. Todd Shipyard, Inc. The Director argued here that inclusion of
intervening increased contravened the express language of the statute. The Board reversed the rate set by the ALJ and
modified it to provide for compensation based on claimant's average weekly wage with § 10(f) adjustments due
thereafter.).

(n52)Footnote 52. Silberstein v. Service Printing Co., 2 BRBS 143 (1975) (Claimant's injury occurred prior to
November 26, 1972, the effective date of Section 10(h); but his disability was not found to be permanent and total until
after that date. Therefore, he would not qualify for adjustment under Section 10(f). The express language of Section
10(h)(1) would also seem to preclude adjustment to the compensation rate, since the permanent-total disability did not
commence prior to enactment of the section. However, the Board ruled that Section 10(h)(1) of the act could be applied.
"The Board can find no rational reason for excluding someone in claimant's position from both categories--nor are we
of the opinion that it was the Act's intent to treat claimant less favorably than other persons who are permanently and
totally disabled."). But see Pitts v. Bethlehem Steel Corp., 17 BRBS 17 (1985) (The Board reversed an ALJ's finding
regarding shifting of liability to the Speciual Fund under § 10(h), since under new § 10(i) of the 1984 amendments,
claimant's injury did not commence until at least 1980, which rendered § 10(h) wholly inapplicable in the instant case.).

(n53)Footnote 53. Luke v. Petro-Weld, Inc., 8 BRBS 369 (1978) (The claimant slipped on some oil and hurt his
back on November 21, 1972, 25 days after the enactment of the amendments, but five days before they took effect. The
Director claimed that since Section 10(h)(1) did not contain an express limitation to injuries or death occurring after the
effective date, the new benefit structure would apply to all total-permanent disabilites and deaths occurring after
enactment. Even though prior decisions have held that injuries suffered before the effective date were limited to the
pre-amendment rate, the Board sustained the Director's argument, since the "enactment date" argument had never been
raised before. "When these words [of the statute] are sufficient in and of themselves to determine the purpose of the
legislation, and where, as here, there is no indication that the overall purpose of the Act would be thwarted, judicial
tribunals must follow the plain meaning of the words. Under the circumstances of this case, we must assume that
Congress meant what it said in Section 10(h)(1) of the amended Act, and that claimant's injury, which occurred after the
date of enactment of the 1972 amendments, is to be compensated at the amended rate.").

(n54)Footnote 54. Witthuhn v. Todd Shipyards Corp., 3 BRBS 146 (1976) (The Board declined to give a strained
interpretation to the statute's language which is clear and unambiguous on its face. Therefore, it refused to grant future
and annual adjustments when the employee's death did not result from work-related injuries.); Egger v. Willamette Iron
& Steel Co., 2 BRBS 247 (1975); Alford v. Lear Siegler Inc., 4 BRBS 217 (1976) (Annual adjustments were allowed
where decedent was injured prior to the 1972 amendments, but died as a result of the employment-related injury after
their effective date.). See also Fox v. Pacific Ship Repair, 21 BRBS 171 (1988) (The Board held that § 10(h) applies
where a post-1972 amendment death follows a preamendment injury. Accordingly, it affirmed the ALJ's determination
that as claimant was injured prior to the effective date of the 1972 Amendment, the Special Fund and appropriations
were responsible for paying the post 1972 Amendment § 10(h) adjustments to both the death and disability claims.);
Bingham v. General Dynamic Corp., 20 BRBS 198 (1987) (The Board affirmed the ALJ's denial of § 10(f) adjustments
where theALJ's finding of no causal connection between decedent's death and his employment was supported by
substantial evidence in the form of a physician's testimony that although decedent had chronic obstructive pulmonary
disease and emphysema at the time of death, he died due to liver failure which caused an accumulation of fluid in his
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lungs.).

(n55)Footnote 55. Silberstein v. Service Printing Co., 2 BRBS 143 (1975) ("The Board is of the opinion that the
intent and purpose of all of section 10(h) is to upgrade benefits for permanent total disability or death from injuries
occurring prior to the effective date of the amendments to the Act. The legislative history of the Act is consistent with
such an interpretation.").

(n56)Footnote 56. Landrum v. Air America, Inc., 534 F.2d 67, 4 BRBS 152 (5th Cir. 1976), aff'g, 1 BRBS 268
(1975) (Claimant suffered a permanent-total disability as the result of his pre-amendment injury. Since he would suffer
a loss in benefits if the national average weekly wage, which was substantially lower than his actual average weekly
wage, was used, relying on Section 10(h)(3) he argued that subsection (h)(1) should not be used in his case. The Board
in rejecting this contention, deemed claimant's reliance on subsection (h)(3) unfounded. Subsection (h)(1) serves as an
inflation off-set mechanism, but does not affect the computation of the basic awards to which yearly adjustments are
added. If section 10(h)(1) was not applied to pre-amendment injuries, such as occurred in this case, it would be rendered
superfluous. Finally, the Board concluded that, "[S]ynoptic and benevolent legislation such as we confront here does not
always mandate equal treatment for all those within its scope. Having scrutinized the language and history of the 1972
amendment and having discerned a clear Congressional desire that benefits for injuries occurring before 1972 be
calculated pursuant to section 10(h)(1), we conclude that claimant's position is without merit."); Lebel v. Bath Iron
Works Corp., 3 BRBS 216 (1976), aff'd on other grounds, 544 F.2d 1112 (1st Cir. 1976) (Court declined to reverse the
reasoning of Landrum v. Air America Inc., supra). See also Littrell v. Oregon Shipbuilding Co., 17 BRBS 84 (1985)
(The Board held that in a claim for death benefits, where an ALJ made no determination of the date claimant's injury
was manifest, the case must be remanded for such finding, since under the new § 10(i) provisions of the 1984
amendments, for § 10(h) to apply, decedent's injury must have been manifest before 1972, and in order to apply § 10(h),
claimants average weekly wage at the time of manifestation must be determined, for if the manifestation date is before
1972, compensation must be computed based on §§ 10(h)(1)-(3), but if the date is after 1972, § 10(h) will not apply and
the employer will be liable for two-thirds of claimant's average weekly wage.).

(n57)Footnote 57. American Stevedores, Inc. v. Salzano, 538 F.2d 933, 4 BRBS 195 (2d Cir. 1976) (The
constitutionality of retroactive provisions in workmen's compensation type cases is well established.).

(n58)Footnote 58. A special fund has been established by Section 44 of the Act. Fiftypercent of the funds are
contributed by the federal government, and fifty percent by carriers and self-insurers. American Stevedores, Inc., v.
Salzano, 538 F.2d 933, 4 BRBS 195 (2d Cir. 1976). See also Phillips v. Marine Concrete Structures, Inc., 21 BRBS 233
(1988) (The Board found that where employer overpaid the § 10(f) adjustments, it was reasonable for the Special Fund
to repay employer for its overpayment by withholding an increment of claimant's periodic payments and to repay
employer with the amount withheld in periodic installments, until employer has been fully compensated.).

Section 44(i)(1) provides: "The proceeds of this fund shall be available for payments [p]ursuant to Section 10 with
respect to certain initial and subsequent annual adjustments in compensation for total permanent disability or death."

(n59)Footnote 59. Ness v. Todd Shipyards, Inc., 10 BRBS 726 (1978).

(n60)Footnote 60. Balderson v. Maurice P. Foley Co., 4 BRBS 401 (1976), aff'd on other grounds sub nom.
Maurice P. Foley Co. v. Director, OWCP, 569 F.2d 132, 7 BRBS 69 (D.C. Cir. 1977), cert. denied, 439 U.S. 818, 99 S.
Ct. 80, 58 L. Ed. 2d 109 (1978). (Subsection (h)(2) clearly refers only to pre-1972 amendment injuries.). See also
Taddeo v. Bethlehem Steel Corp., 22 BRBS 52 (1989) (The Board found that the ALJ erred in failing to apply § 10 as
amended in 1984 to the claim, since it was pending on the date of enactment of the 1984 Amendments. Pursuant to
amended §§ 10(d) and (i), where decedent voluntarily retired in 1963 but the time of injury was March 1982, decedent's
average weekly wage should have been based on the national average weekly wage as of March 1982, subject to the
limitations to claimant's entitlement to compensation under § 9, as amended in 1972. Furthermore, the Board reversed
the ALJ's finding that the Special Fund was liable for annual adjustments to claimant's benefits pursuant to § 10(h), and
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held that employer was required to pay annual adjustments for inflation pursuant to § 10(f), since decedent's time of
injury was 1982, despite his death having occurred in 1965. Accordingly, the ALJ's decision was modified to reflect the
Board's opinions.); Director, OWCP v. Detroit Harbor Terminals, Inc., 21 BRBS 85 (CRT) (6th Cir. 1988) (The Sixth
Circuit found that neither the Board nor the Director was entitled to particular deference in the court's review.
Accordingly, as the court held § 10(h)(1) to be ambiguous, it looked to the legislative history and underlying purposes
to determine congressional intent, and concluded that § 10(h) allows an insurer or employer to be reimbursed for
post-1972 amendment increases in death benefits when death arose from a preamendment injury. Therefore, the court
affirmed the Board's decision holding the Special Fund liable for the increased death benefits.); Dennis v. Detroit
Harbor Terminals, 18 BRBS 250 (1986) (The Board reversed the ALJ's finding that the carrier was not entitled to
reimbursement of its death payments. Section 10(h) applied, so that the Special Fund and appropriations, pursuant to §
10(h)(2), should pay the difference between preamendment and postamendment benefit levels.); Pitts v. Bethlehem
Steel Corp., 17 BRBS 166 (1985) (The Board denied reconsideration of their decision which reversed an ALJ's award of
§ 10(h)(2) relief to an employer, and held that their application of the new definition of "injury" in § 10(i) as amended in
1984 was not erroneous.). But see Silberstein v. Service Printing Co., 2 BRBS 143 (1975) (Since claimant's
compensation is subject to an adjustment under Section 10(h)(1), the additional compensation is to be paid out of the
special fund and appropriations.).

Page 276
1A-IV Benedict on Admiralty § 74



72 of 97 DOCUMENTS

Benedict on Admiralty

Copyright 2011, Matthew Bender & Company, Inc., a member of the LexisNexis Group.

Volume 1A: Longshore and Harbor Worker Compensation Act Chapters I-V, Apps. A-E
Chapter IV PAYMENT OF COMPENSATION

1A-IV Benedict on Admiralty § 75

§ 75. Compensation Payable--Disability Benefits: Permanent Total Disability; Temporary Total Disability;
Permanent Partial Disability; Temporary Partial Disability; Injury Increasing Disabilities; Special Fund;
Maintenance for Employees Undergoing Vocational Rehabilitation; Settlements; Employees Reporting Income
While Disabled.

Section 8 describes the amount of compensation payable to disabled employees under the Longshore Act. The amount
of compensation awarded is dependent upon the nature and extent of the disability suffered. n1

Permanent Total Disability. Section 8(a) provides that a permanently totally disabled claimant will receive 66 2/3
percent of his average weekly wages n2 as compensation, subject to the limitations expressed in Section 6 of the Act. n3
If an employee has lost both hands, both arms, both feet, both legs or any two thereof, Section 8(a) states that he will be
presumed to be permanently totally disabled in the absence of conclusive evidence to the contrary. n4 In all other cases
the section provides that permanent total disability will be decided on the facts.

While the Act does not explicitly define "permanent disability" for situations other than occupational diseases, the
courts and the Board have agreed that "an employee [is] permanently disabled when his condition has continued for a
lengthy period, and it appears to be of lasting or indefinite duration as distinguished from one in which recovery merely
awaits a normal healing period." n5 A finding regarding the extent of disability can only be rendered when the claimant
has reached his maximum medical improvement. n6

In cases involving occupational diseases, disability is defined by the Act as a "permanent impairment." n7 The
guidelines to be used in evaluating the validity and extent of such a permanent impairment should be taken from the
American Medical Association's Guides to the Evaluation of Permanent Impairment. As these standards change with the
passage of time, it is vital to use the most recently revised edition. If the particular impairment at issue is not contained
within this guide, use of other professionally recognized standards will be an acceptable alternative. It is important to
note that as this type of disability is classified as "permanent partial disability," rather than "permanent total disability,"
the provisions of Section 10(f) providing gradual compensation/benefits increases are not applicable. n8

A determination of permanent disability does not preclude modification of an award based on a change of condition. If
the employee's condition improves sufficiently so that he is no longer permanently disabled, the employer can seek
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modification pursuant to Section 22. n9 Similarly, if an employment-related injury worsens or combines with a previous
injury, the entire resulting disability usually will be compensated. n10

Disability is generally defined by Section 2(10) of the Act as "incapacity because of injury to earn the wages which the
employee was receiving at the time of injury in the same or any other employment. ..." Based on this definition, the
courts and the Board have found that disability is not purely a medical question; rather it is an economic concept based
on a medical foundation. n11 Once the physical nature of the injured employee is established, the issues then become
the degree of the claimant's physical disability, and the job opportunities that would be available to an employee with
such a degree of disability. n12 "The degree of disability in any case cannot be measured by physical condition alone,
but there must be taken into consideration the injured man's age, his industrial history, his mentality, his education, and
the availability of that type of work which he can do." n13 Consequently, when such factors are duly evaluated, it might
be found that "[e]ven a relatively minor injury must lead to a finding of total disability if it prevents the employee from
engaging in the only type of gainful employment for which he is qualified." n14

Once the claimant has established that he is suffering from a permanent total disability, the burden then shifts to the
employer to demonstrate the existence of employment that the claimant is capable of performing. n15 Such a showing
must be based upon actual work opportunities that are available, not on speculation or theories. n16 n16 The Board has
also required that the employer prove the claimant's earning capacity by at least establishing the pay scale for the
alleged suitable employment. n17 A claimant need not be bedridden to be totally disabled, nor need he be deemed
medically incurable before his condition is found to be total and permanent. n18 Indeed, it has been held that there is
nothing inconsistent with an injured employee being totally disabled for purposes of the Longshore Act, and yet
possessing the present ability to do work of a limited nature. n19 "The fact that a claimant is working after the injury
does not preclude a finding of total disability," n20 if the claimant can show that his continued employment is due to an
extraordinary effort on his part, n21 or the exceptional consideration of a sympathetic employer. n22

Nothing in the Act requires that a claimant produce medical testimony in order to establish a compensable injury other
than an occupational disease. It is the function of the administrative law judge to evaluate the credibility of witnesses
and make his own observations, subject to the Board's review. n23 Accordingly, he can accept or reject the testimony of
witnesses, and may even disregard the weight of medical evidence if rational inferences would lead to a different
conclusion in light of the evidence taken as a whole and the common sense of the situation. n24 However, the trier of
facts still remains constrained by the well settled rule of law that doubts, including factual ones are to be resolved in the
claimant's favor. n25

Difficulties occur in cases where the administrative law judge awards compensation for permanent total disability when
the claimant had sought compensation for a different extent and degree of disability. If the administrative law judge
finds a claimant permanently totally disabled without first giving the employer notice that such a possible determination
was being considered, n26 the employer could be detrimentally effected, since a claim for permanent total disability
involves different considerations and different standards of proof than are involved in claims for other types of
disabilities. n27

Temporary Total Disability. If the disability suffered is total in character but temporary in duration, the claimant will
receive 66 2/3% of his average weekly wages during the period of the disability under Section 8(b). n28

In determining the permanance of a disability the Board has held that the proper analytical focus is upon whether the
claimant has reached his maximum medical improvement; "[i]f the claimant has not reached maximum medical
improvement, the award should be one for temporary disability; if the claimant has reached maximum medical
improvement, the award should be one for permanent disability." n29

An employee will be considered to be totally disabled when it is determined that in light of his age, industrial history,
mentality, education and the job market his injury prevents him from engaging in the only type of gainful employment
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for which he is qualified. n30

Permanent Partial Disability. Section 8(c) establishes the compensation rates for a claimant suffering from a
permanent partial disability. Payments awarded under Section 8(c) are in addition to any compensation for temporary
total or temporary partial disability that has been paid in accordance with Sections 8(b) or (e).

In cases that fall under the schedule (Sections 8(c)(1)-(c)(20)), the compensation will be 662/3% of the claimant's
average weekly wages. A set number of weeks of compensation is alloted for either the loss of or the loss of the use of a
member. n31 Under Section 8(c)(18), compensation for the permanent total loss of use of a member is the same as for
the loss of that member. Section 8(c)(19) provides that if there is partial loss of use of a member, a proportionate
number of weeks of compensation will be awarded.

In all other cases not listed within the schedule of Sections 8(c)(1)-(c)(20), compensation will be 66 2/3% of the
difference obtained by subtracting the employee's wage-earning capacity in the same employment or otherwise as a
result of the partial disability, from the average weekly wages of the employee. n32 For claims concerning permanent
partial disability, n33 compensation will be 66 2/3% of the average weekly wages n34 multiplied by the percentage of
permanent impairment. n35 Prior to the 1984 Amendments, the administrative law judge did not have to rely solely on
medical evidence when determining the extent of a claimant's loss. Findings had been based on medical evaluations of
the claimant's impairment in addition to the claimant's testimony about pain suffered and the physical limitation
resulting from injury. n36 If the claimant sustained an injury in the area of a previously compensated injury, however,
such prior injury had to be screened out before compensation payments could be awarded in order to avoid double
compensation. n37 However, in light of the specific provision included in the definition of "disability" as a result of the
1984 Amendments, it seems doubtful that an administrative law judge will be able to stray from the specific guidelines
set by the American Medical Association with regard to permanent impairment percentage of loss determinations.

Once a scheduled physical disability has been shown to have arisen out of the claimant's employment, a loss of
wage-earning capacity is conclusively established. Economic loss does not have to be demonstrated by the claimant.
n38

Special provisions are made for the loss of hearing. n39 An audiogram will be deemed as presumptive evidence as to
the amount of hearing loss sustained as of the date it was administered, so long as three conditions are met. n40 First,
the audiogram should be administered by a capable professional, whether a licensed or certified audiologist or a
physician certified in otolaryngology. n41 Presumably, the administrator of the audiogram must not be on the Secretary
of Labor's list of unauthorized providers of medical services. n42 Next, the audiogram results, and the accompanying
report must be given to the claimant at the time it is administered. n43 Lastly, there cannot be another audiogram with
conflicting and contradictory results of equally probative value, n44 existing at the same time. n45 This is likely an
effort to prevent "doctor-shopping" so as to obtain the "best" possible loss of hearing claim. Another safeguard against
this is the requirement that all hearing loss determinations must be made in conformity with the latest guides
promulgated by the American Medical Association on permanent impairments. n46 It is important to note that the time
for notice filing, n47 as well as claim filing, n48 does not begin to run until the audiogram and a resulting report
indicating hearing loss is made. n49

Although the Act, through the 1984 Amendments, contains these special provisions regarding loss of hearing
determinations, questions still remain as to the calculation or the basis for determining the degree of disability resulting
from the loss of vision, loss of digits, or serious disfigurement.

Under Section 8(c)(16) n50 compensation for loss of vision n51 is based on uncorrected vision, n52 regardless of
whether the injured employee has lost any earning capacity. n53 A claimant suffering a scheduled loss "is being
compensated for loss of the body member, not lost earning capacity. From this perspective, a consideration of corrective
lenses would seem to be irrelevant." n54
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Section 8(c)(17) provides that an injury to two or more digits or one or more phalanges (bones of the fingers or the toes)
of two or more digits is to be compensated as a proportion of the loss of the use of the hand n55 or foot. n56 The Board
has awarded compensation for the loss of the use of the hand when only the digits was injured in a case where the
claimant had also lost the strength in the grip of his hand. n57

Compensation for serious disfigurement n58 of the face, head or neck is paid in accordance with the special schedule of
Section 8(c)(20). n59 As with other scheduled impediments, loss of wage-earning capacity is irrelevant, and therefore
economic loss does not have to be established. n60 Compensation for facial disfigurement is predicated, however, on an
arbitrary lump-sum figure instead of average weekly wages which serve as the basis for determining awards for other
scheduled losses. n61 If the serious disfigurement occurred to one of the other normally exposed areas of the body
compensation will only be awarded upon a showing that the disfigurement is likely to handicap the employee in
securing or maintaining employment. n62

While Section 8(c)(22) n63 authorizes the consecutive running of compensation awards for claimants who have suffered
more than one scheduled disability, the Board does not allow simultaneous compensation for a scheduled injury and an
unscheduled award. Allowing simultaneous compensation would result in double compensation for one wage loss and
therefore would be inconsistent with the Act's wage-compensation principles. n64

Similarly, a claimant who incurs a scheduled permanent partial disability cannot elect to receive benefits under Section
8(c)(21) despite a showing that an unscheduled award would more adequately compensate claimant. n65 Nor can a
claimant who incurs two separate scheduled disabilities attempt to establish a greater loss of wage-earning capacity than
that presumed by the Act in the absence of establishing a total disability. n66

All other cases of permanent partial disability not covered by the schedule are compensated in accordance with section
(c)(21) which grants injured employees compensation for lost wage-earning capacity. n67 An award is based on 662/3%
of the difference between claimant's pre-injury average weekly wage and his wage-earning capacity after the injury. n68
The Board has required that the specific statutory scheme provided by the Act must be followed when a determination
under this section is made. Failure to do as mandated constitutes error, and will result in the case being remanded for a
determination in accordance with the law. n69

The claimant's pre-injury average weekly wages are calculated as accurately as possible under Section 10, n70 while
post-injury wage-earning capacity is determined pursuant to Section 8(h). Generally, a claimant's actual earnings are to
be used in figuring wage-earning capacity. If the employee has no actual earnings, or if they do not fairly and
reasonably represent his earning capacity, the administrative law judge is empowered to fix such wage-earning capacity
as will be reasonable after giving due regard to: the nature of the injury; the degree of physical impairment; claimant's
usual employment; and any other factor which could affect earning capacity, including the effect of the disability as it
may naturally extend into the future. n71 The administrative law judge must clearly state if he finds that the employee's
post-injury earnings are not representative of the claimant's wage-earning capacity. The reasons for his conclusion must
also be given so that a proper review of the decision can be conducted. n72 The same factors used in establishing the
wage-earning capacity of a claimant, whose actual earnings do not fairly and reasonably represent his earning capacity
may also serve as the basis for the administrative law judge's conclusion that claimant's post-injury earnings are not fair
and reasonable. n73

A claimant's wage-earning capacity is expressed in a dollar figure not as a percentage of the claimant's pre-injury
average weekly wage. n74

Determination of a claimant's wage-earning capacity is relatively straightforward if the claimant's wage rate in his
post-injury employment is lower than his wage rate before the injury. In such cases the claimant's actual earnings for his
post-injury employment would accurately reflect his wage-earning capacity. n75
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Problems may arise if the claimant is either able to return to his former job, or find other employment earning wages at
a higher rate, even though he is still experiencing medical difficulties. An increase in actual wages will not necessarily
preclude a finding of loss of wage-earning capacity, n76 however, since earning capacity is based on the ability to earn
wages in the open market, not on wages actually received. n77 Accordingly, in determining whether the employee has
indeed suffered a disability, the administrative law judge must evaluate all the factors that might have an effect on the
claimant's capacity to earn wages in the future, n78 including: the benevolence of a sympathetic employer; n79 the
possibility of job loss and the availability of similar employment; n80 whether the claimant is precluded from engaging
in the physical activities he performed prior to sustaining the disability; n81 whether the employee is required to expend
more time effort or expertise to achieve his pre-injury level of production; n82 pain experienced on the job caused by
the residual injury; n83 and the health hazards which the claimant must endure in order to maintain his employment.
n84

"[L]oss of the wage earning capacity is also a forward looking concept which is to be applied in cases where medical
and other circumstances indicate a probable work injury related wage loss in the future." n85 This policy is needed
because the claimant might otherwise be precluded from bringing a claim by the one-year statute of limitations if he
was required to wait until an actual wage loss. n86

If the claimant continues to work after sustaining an injury, the Board has held that he will have the burden of proving
that his post-injury earnings do not fairly and reasonably represent his wage-earning capacity. n87 If the employee has
been unable to resume working, the burden falls upon the employer, not only to demonstrate that suitable jobs are
actually available, but also to prove the claimant's earning capacity by establishing the pay scale for such jobs. n88

Temporary Partial Disability. Under Section 8(e), a claimant who is temporarily partially disabled will receive two
thirds of the difference between his average weekly wages n89 before the injury and his post-injury wage-earning
capacity, n90 in the same or another employment. Such compensation is paid during the continuance of the disability
but in no case will payment be made for a period exceeding five years. n91

Injury Increasing Disabilities: Special Fund. A limited exception to the general rule of full employer liability in
compensation cases is provided by Section 8(f) n92 where an employee with an existing permanent partial disability
suffers a second work-related injury. n93 Under this section the employer is liable only for the amount of disability
attributable to the particular injury occurring in his employment. The special fund n94 will supply the difference
between that amount and the total amount the employee would be entitled to receive for the combined effects of the
prior and present injuries. n95 While Section 8(f) limits employer liability, its major purpose is to prevent
discrimination against handicapped workers. n96

If an employee suffers an injury that would normally fall within the scheduled provisions of Section 8(c) (1)-(20), but
because of his previous existing permanent partial disability a permanent total disability resulted, the employer will only
be liable for the scheduled award or for compensation for 104 weeks, whichever is greater. n97 However, in cases
falling within Section 8(c)(13), hearing loss claims, the employer is only liable to provide compensation for the lesser of
the two periods. n98 This is a congressional effort to prevent an "inequity where the employer's liability for the
subsequent injury translates into less than 104 weeks". The employer is now obligated to pay only for the number of
weeks attributable to the subsequent injury, n99 balance of the award for permanent total disability is paid out of the
special fund. In all other cases in which claimant either dies or suffers a permanent total disability that was not solely
the result of a second injury, the employer will only be liable for death benefits or 104 weeks of compensation. n100
The special fund will supply the balance of the compensation due the employee. The same division of liability between
the employer and the special fund is applicable with regard to employees sustaining second injuries which have
combined with the prior permanent partial disabilities to leave them permanently partially disabled to a materially and
substantially greater degree. n101
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The scheduled award or payments for 104 weeks are made in addition to any payments that have been awarded for
temporary total or temporary partial disability. n102

Section 8(f) is only applicable if an existing permanent partial disability combined with a second injury which resulted
in the claimant's disabled condition. n103 If the second injury would have caused the entire permanent partial or
permanent total disability itself the employer cannot use Section 8(f) to limit his liability. n104 Similarly Section 8(f) is
inapplicable if the disability resulted from the progression of the claimant's pre-existing disease or injury, n105 unless
the claimant's prior condition has been aggravated by his employment. n106

The Board and the District of Columbia Circuit have held that Section 8(f) is applicable to situations where two injuries
of a related nature combine to result in a permanent total disability. n107 This interpretation has been applied by the
Board not only in cases of aggravation of physical injuries, n108 but also in situations involving occupational diseases
n109 and psychic disturbances. n110

Although a definition of "existing permanent partial disability" is not provided by the Act, it has been held that the term
applies to any previous disabilities including congenital and non-work-related disabilities, in addition to job-related
ones. n111

The Second, Third, Fifth and District of Columbia Circuits have also determined that the disability suffered does not
have to be economic in nature to meet the requirements of Section 8(f), i.e., the claimant does not have to suffer a loss
in wages. n112 Consequently, Section 8(f) has been held to encompass unscheduled disabilities, scheduled losses and
other cases where the employee had such a serious prior disability that a cautious employer might not hire him because
of the substantially greater risk of work-related accidents and resulting compensation liability. n113 The courts have
required that the employer must have been aware of his employee's pre-existing condition before his liability can be
limited by Section 8(f). n114 The employee will be found to be aware of a prior condition if he possesses actual
knowledge of the disability or if the disability should be obvious to the employer.

The Board and the District of Columbia Circuit have also applied the same reasoning to limit the liability of employers
who retain existing workers who have developed handicaps. n115

A "latent-manifest" test has been developed for determining whether the employer will qualify to have his liability
limited by the special fund. n116 Factors n117 such as the employee's appearance, medical reports, work experience,
and the availability of information concerning potential employees' health should be evaluated in determining whether
the previous disability was manifest to the employer. n118 Where employees are customarily sent to employers on a
per-job basis by union hiring halls, without the employers' conducting pre-employment physicals, the Board has
determined that the employer's access to information concerning potential employees' injuries through union files would
satisfy the "latent-manifest" test. n119 To hold otherwise would tend to contravene Congressional intent; if employers
who hire workers in this manner were excluded from the protection of Section 8(f), those employers would be
encouraged to discriminate any handicapped potential employers. n120

The Third Circuit has held that where an employee's medical records were readily available to the employer, a pre-hire
disability was manifest to the employer. n121 Medical evidence indicating that the employer suffered from a
pre-existing disability however, was not enough for the D.C. and Ninth Circuits to apply Section 8(f). n122 Where a
pre-existing condition was discoverable, but no medical record of it exists, the Fourth and Fifth Circuits have held it
was not manifest to the employee. n123

If Section 8(f) is applicable, the employer, and not the special fund will still be liable for any medical and attendant care
required by the employee, as well as burial and funeral expenses, even after the employer's liability for the payment of
compensation has been extinguished. n124 Furthermore, if a claimant's initial permanent partial disability is
compensable under the Act, the employer's liability will not be limited by Section 8(f). n125
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Procedurally, a case involving Section 8(f) should be raised at the hearing level. n126 The Board has determined that
the source of compensation is of no interest to an injured employee because the claimant is not a party "adversely
affected or aggrieved" when an employer qualifies to limit his liability pursuant to Section 8(f); accordingly, the
employee can not appeal Section 8(f)'s application to his case. n127

Maintenance for Employees Undergoing Vocational Rehabilitation. Section 8(g) provides that a totally or partially
disabled employee who is unable to earn a living as a result of an employment related injury is to receive a maintenance
allowance not to exceed $25 per week if he undergoes occupational rehabilitation. This maintenance allowance is in
addition to any other compensation benefits that the employee is receiving, and will be paid out of the special fund.
n128

Settlements. Section 8(i) specifically allows parties with LHWCA compensation claims n129 to agree to settlements.
To prevent settlements from being inadequate or being induced through duress, settlements will only be valid if
approved by either the Deputy Commissioner or the Administrative Law Judge n130 [hereinafter collectively referred to
as adjudicators] within thirty days. n131 Until such approval is given, an employer's/carrier's liability will not be
discharged. n132 If the settlement agreement was the result of counsel representations for all parties, however, the
settlement will be deemed approved unless the adjudicator specifically disapproves of it within thirty days after it is
submitted for approval. n133

There are strict guidelines regarding what should be contained in a settlement application sent for an adjudicator's
approval. It should be a self-sufficient document, signed by all the parties, containing a brief summary of the case facts,
including "a description of the incident, a description of the nature of the injury to include the degree of impairment
and/or disability, a description of the medical care rendered to date of settlement, and a summary of compensation paid
and the compensation rate or, where benefits have not been paid, the claimant's average weekly wage." n134 It is
important to submit a fully completed application to the adjudicator, otherwise this shall toll the thirty-day period. n135
The application should be sent by certified mail, return receipt requested. n136

If the Deputy Commissioner disapproves the settlement application, he is required to send a written statement
enunciating the reasons for disapproval within thirty days. Thereafter, any party to the settlement may challenge the
Deputy Commissioner's decision by instituting a hearing before an administrative law judge who has the discretion and
power to approve or reject the settlement. n137

An adjudicator reviewing settlement applications will use, but not be limited to, the following criteria in determining
whether or not to accept the settlement:

(1) The claimant's age, education and work history;

(2) The degree of the claimant's disability or impairment; n138

(3) The availability of the type of work the claimant can do;

(4) The probability of success if the case were to be formally litigated; and

(5) The cost and necessity of future medical treatment (where the settlement includes medical
benefits). n139

Other than being subject to review for approval, settlements are generally given wide latitude. Their contents may
contain provisions for future medical benefits. n140 They may be made at any stage of a proceeding, including after a
final compensation order is entered. n141 The agreement is limited to parties' actual existing claims and rights, n142
and the special fund cannot be used. n143
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Employees reporting income while disabled. Section 8(j) provides that a disabled employee may be required to report
to the employer not less than semiannually of any and all income he received, whether from employment or
self-employment. However, the employee's obligation to make such reports only arises when the employer or insurance
carrier specifically requests such information. n144 The Director of the Office of Worker's Compensation Programs
may likewise require an employer to make such disclosure in cases where compensation is made from the Special Fund.
n145 The employee's earnings include income from any employment including, but not limited to "wages, salaries, tips,
sales commissions, fees for services provided, piecework and all revenue recieved from self-employment even if the
business or enterprise operated at a loss or if the profits were reinvested." n146

The Act comes down very hard on those employees who fail to, or knowingly and willfully omit or understate earnings.
Such an employee forfeits all rights to compensation for the period during which such report was required to be filed.
n147 If any amount of the forfeited compensation has already been paid, it shall be recovered by means of a deduction
from compensation payable to the employee in the future. n148 An employer/carrier believing that the employee has
violated the provision of this section may file a charge with the Deputy Commissioner in order to initiate an
investigation. n149

Legal Topics:

For related research and practice materials, see the following legal topics:
Workers' Compensation & SSDIAdministrative ProceedingsSettlementsWorkers' Compensation & SSDIBenefit
DeterminationsGeneral OverviewWorkers' Compensation & SSDIMaritime Workers' ClaimsCompensabilityLongshore
& Harbor Workers' Compensation ActAwardsGeneral OverviewWorkers' Compensation & SSDIMaritime Workers'
ClaimsCompensabilityLongshore & Harbor Workers' Compensation ActAwardsBenefitsDeath & Survival
BenefitsWorkers' Compensation & SSDIMaritime Workers' ClaimsCompensabilityLongshore & Harbor Workers'
Compensation ActAwardsBenefitsDisability Benefits

FOOTNOTES:
(n1)Footnote 1. See Holton v. Independent Stevedoring Co., 14 BRBS 441 (1981) (Questions relating to the nature and
extent of disability do not benefit from the § 20(a) presumption, even in the instant case where claimant's injury arose
out of and in the course of his employment. Accordingly, the Board affirmed the denial of compensation where claimant
failed to meet his burden of proving that he was suffering continuing temporary or permanent disability.).

(n2)Footnote 2. See discussion of average weekly wages at § 74, supra. See also McCullough v. Marathon
Letourneau Co., 22 BRBS 359 (1989) (Where the ALJ could properly divide claimant's annual earnings for the year
prior to his injury by 52 weeks to determine his average weekly wage and there was no evidence of a stipulated average
weekly wage, the Board affirmed the ALJ's findings.); Buck v. General Dynamics Corp., 22 BRBS 111 (1989) (Where
decedent was permanently totally disabled in 1976 and died in 1986, calculation of claimant's survivor's benefits was
governed by § 9(e). Since the amount of those benefits, $148.41, was less than both decedent's average weekly wage at
the time of injury and the maximum benefit level available under § 6(b)(1), the Board held that the deputy
commissioner correctly determined that claimant was entitled to receive $148 in weekly death benefits. Accordingly,
the Board affirmed the deputy commissioner's computation ofclaimant's death benefit award based on decedent's
average weekly wage at the time of injury.).

(n3)Footnote 3. Section 6(b)(1) mandates that, compensation for injuries shall not exceed 200% of the national
average weekly wage. This limitation constitutes a substantial increase over pre-1972 amendment limitations by
reflecting changes in the national average weekly wage. The section also imposes a ceiling on compensation payments
to workers with especially high income. Director, OWCP v. O'Keefe, 545 F.2d 333 (3d Cir. 1976).

Section 6(b)(2) establishes a minimum limitation on compensation: "Compensation for total disability shall not be less
than 50 per centum of the applicable national average weekly wage determined by the Secretary under paragraph (3),
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except that if the employee's average weekly wages as computed under section 10 are less than 50 per centum of such
national average weekly wage, he shall receive his average weekly wages as compensation for total disability."

The Board has held that the limitation is only applicable to total, and not partial, disability. Stutz v. Independent
Stevedore Co., 3 BRBS 72 (1975).

See also Nooner v. National Steel Shipbuilding Co., 19 BRBS 43 (1986) (The Board modified the ALJ's decision and
held that claimant was not limited to a $70 weekly award, but was entitled to the full 2/3 of his average weekly wage
pursuant to § 6(b)(1) as amended in 1984, since that amount was less than 200 percent of the national average weekly
wage. The 1984 Amendments applied to claimant as his case was pending before the Board on the enactment date.);
Alabama Dry Dock and Shipbuilding Co. v. Director, OWCP, 19 BRBS 61 (CRT) (1987) (The Eleventh Circuit
affirmed the Board's decision which awarded permanent total disability benefits to claimant's estate where claimant,
who died before his claim was adjudicated and left no survivors, had a vested right to 119 weeks of permanent total
disability payments. The court noted that Congress could not have intended permanent total disability claims to abate
upon a claimant's death as that might incline employers, harboring expectations of death limiting liability, to delay
payments. Employer was also liable to the Special Fund for death benefits pursuant to § 44(c)(i), because when the
estate appealed the ALJ's award to the Board, employer failed to file a protective cross-appeal.); Smith v. Paul Bros.
Oldsmobile Co., 16 BRBS 57 (1983) (The Board affirmed an ALJ's finding that the minimum benefit provision of §
6(b)(2) is not applicable to awards for partial disabilities since the plain language of the statute limits its applicability to
awards for total disabilities.).

(n4)Footnote 4. American Mutual Insurance Co. of Boston v. Jones, 426 F.2d 1263 (D.C. Cir. 1970).

(n5)Footnote 5. Watson v. Gulf Stevedore Corp., 400 F.2d 649, 1969 A.M.C. 1143 (5th Cir. 1968), cert. denied,
394 U.S. 976 (1969); Johnson v. Trejya, Inc., 5 BRBS 464 (1977) (At the time of the hearing, claimant was out of the
hospital for four months, yet because of a foot injury which resulted in the amputation of two toes on his left foot, he
was still unable to wear the heavy shoes required for work as a manual laborer which was the only type of employment
he was qualified for. The doctors were not sure if the healing process would ever be completed, and even if he was able
to return to work, further harm could occur. Moreover, the chance for improvement was remote, especially since he
suffered from a pre-existing condition of arteriosclerosis. Therefore, the Board upheld the administrative law judge's
finding of permanent disability.); Unger v. National Steel & Shipbuilding Co., 5 BRBS 377 (1977); Gray v. General
Dynamics Corp., 5 BRBS 279, aff'd on other grounds, 565 F.2d 208, 1977 A.M.C. 2427, 7 BRBS 831 (2d Cir. 1977)
(Claimant was suffering from a moderately severe to severe lung condition at the time of the hearing. Since it was
predicted that exposure to asbestos encountered during the course of his employment as a pipe lagger could create
additional hazards at a later date and that chances for marked improvement appeared remote, the Board considered the
condition to be permanent in nature.); Liggett v. Drug Fair, Inc., 2 BRBS 252 (1975). See also Wilhelm v. Seattle
Stevedore Co., 15 BRBS 432 (1983) (Claimant's permanent total disability dated from the time of structural healing
after surgery, not from the earlier time of the injury.); Jones v. Midwest Mach. Movers, 15 BRBS 70 (1982) (The Board
remanded a case in which the ALJ failed to make findings of fact and conclusions of law on the issues of the nature and
extent of claimant's injury. The ALJ's reliance on the Social Security Administration finding that permanent total
disability was due to a lower back arthritic condition was erroneous since different standards are employed under that
law and any determinations regarding the extent of claimant's disability due to an alleged head and neck injury must be
made after an independent review of all of the relevant evidence in the case.).

(n6)Footnote 6. A claimant will be considered to have reached his maximum medical improvement when his
condition has reached the stage where no further significant healing can be expected.

See Thompson v. McDonnell Douglas Corp., 17 BRBS 6 (1984) (The ALJ did not err in computing claimant's loss of
wage-earning capacity, and theBoard therefore affirmed his findings regarding the extent of disability. The ALJ did err,
however, in failing to find specifically when claimant's temporary disability ended and his permanent partial disability
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began, and the case must be remanded for the ALJ to make a specific finding regarding date of permanency based on
the date claimant reached maximum medical improvement. On remand, once the ALJ determines when claimant's
disability became permanent, he must allow employer a credit for overpayments of temporary total disability benefits, if
any.); Whyte v. General Dynamics Corp., 8 BRBS 706 (1978) (The Board will uphold the administrative law judge's
determination of the date that maximum medical improvement is reached whenever reasonable.).

(n7)Footnote 7. See Longshore and Harbor Workers' Compensation Act § 2(10), 33 U.S.C. § 902(10).

(n8)Footnote 8. See 20 C.F.R. § 702.601(b) (1990). See also Stanfield v. Fortis Corp., 23 BRBS 230 (1990) (The
Board, noting that Holliday, which allowed Section 10(f) adjustments for periods of temporary total disability, was
overruled, held that Section 10(f) adjustments apply only to periods of permanent total disability. Accordingly, the
ALJ's finding, that the compensation rate for claimant's permanent total disability must include adjustments pursuant to
Section 10(f) for the period of his temporary total disability, was reversed.).

(n9)Footnote 9. Section 22 provides: "Upon his own initiative, or upon the application of any party in interest,
(including an employer or carrier which has been granted relief under Section 8(f)), on the ground of a change in
conditions or because of a mistake in a determination of fact by the deputy commissioner, the deputy commissioner
may, at any time prior to one year after the date of the last payment of compensation, whether or not a compensation
order has been issued, or at any time prior to one year after the rejection of a claim review a compensation case
(including case under which payments are made pursuant to Section 44(i)) in accordance with the procedure prescribed
in respect of claims in section 19, and in accordance with such section issue a new compensation order which may
terminate, continue, reinstate, increase, or decrease such compensation, or award compensation. Such new order shall
not affect any compensation previously paid, except that an award increasing the compensation rate may be made
effective from the date of the injury, and if any part of the compensation due or to become due is unpaid, an award
decreasing the compensation rate may be made effective from the date of the injury, and any payment made prior
thereto in excess of such decreased rate shall be deducted from any unpaid compensation, in such manner and by such
method as may be determined by the deputy commissioner with the approval of the Secretary." This section does not
authorize the modification of settlements.

See also Raimer v. Willamette Iron & Steel Co., 21 BRBS 98 (1988) (The doctor's chart notes, which merely stated
that claimant was experiencing continuing knee problems and may require surgery, did not constitute an assertion by or
on behalf of claimant to further compensation. Accordingly, the Board affirmed the ALJ's finding that the notes did not
constitute a request for modification pursuant to § 22.); Watson v. Gulf Stevedore Corp., 400 F.2d 649, 1969 A.M.C.
1134 (5th Cir. 1968), cert. denied, 394 U.S. 976 (1969) (Claimant had suffered a leg injury which ultimately required
amputation of his left leg. Subsequently he was fitted with a prosthesis and was able to return to work. However, he was
hurt in another accident and developed a small ulcer at the head of the stump on his left leg, rendering it impossible for
claimant to use his prosthesis, as of the time of the hearing. The court based its conclusion of permanent total disability
on the fact that a determination of temporary disability, not permanent, does not have to be reached simply because the
prognosis is that the employee's condition is likely to improve enough so that he will be able to return to work. If the
employee can again use his prosthesis and work on the docks or elsewhere, the employer may seek modification in
accordance with Section 22.); Johnson v. Trejya, Inc., 5 BRBS 404 (1977) (Even though there was medical testimony
indicating that some healing of the foot injury could take place in the future, the administrative law judge was justified
in finding claimant's disability to be permanent.); Liggett v. Drug Fair, Inc., 2 BRBS 252 (1975).

(n10)Footnote 10. Independent Stevedore Co. v. O'Leary, 357 F.2d 812 (9th Cir. 1966) ("If an employee is
incapacitated from earning wages by an employment injury which accelerates a condition which would ultimately have
become incapacitating in any event, the employee is incapacitated"because of' the employment injury, and the
resulting"disability' is compensable under the Act." Although claimant's previousback injuries and arthritis probably
would have resulted in total disability even if the employment-related injury and subsequent spinal fusion had not
occurred, the court affirmed the deputy commissioner's finding of permanent total disability, since there was testimony
that the fusion accelerated the total disability possibly by as much as five years.); Love v. Schlosser, 9 BRBS 749
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(1978) (The Board found that the administrative law judge did not give due consideration to claimant's pre-existing
physical and mental problems, which were aggravated by his work-related knee injury.). See also Champion v. S&M
Traylor Bros., 690 F.2d 285, 15 BRBS 33 (CRT) (D.C. Cir. 1982) (The D.C. Circuit reversed an order of the Board that
had erroneously affirmed an ALJ's denial of benefits for a continuing total disability. The denial of benefits had been
affirmed despite the employer's failure to introduce substantial evidence severing the relationship between claimant's
temporary disability, for which an award had been made, and his total disability. The ALJ failed to properly apply the §
20(a) presumption, decisional law requiring substantial evidence in rebutting the presumption and principles requiring
liberal construction of the act as mandated by the Supreme Court.); Lockhart v. General Dynamics Corp., 20 BRBS 219
(1987) (Where the ALJ failed to discuss medical evidence which could have established that claimant's first injury
constituted a pre-existing permanent disability, the Board remanded the case for consideration of that evidence.
Furthermore, the Board held that where the ALJ failed to discuss all of the pertinent evidence on the issue of whether
claimant's second injury contributed to a greater degree of permanent total disability, she must do so on remand. Where
the ALJ determined that the permanent nature of the first injury was not manifest to employer, this conclusion was
flawed by her use of the wrong standard in determining whether claimant had a preexisting permanent partial disability.
Accordingly, the Board vacated that determination and held that on remand the ALJ is to determine whether the medical
evidence establishes the existence of a serious lasting problem which would motivate a cautious employer to consider
terminating claimant because of the risk of compensation liability.); Korineck v. General Dynamics Corp., 20 BRBS 63
(CRT) (2d Cir. 1987) (The Second Circuit affirmed the Board's denial of additional compensation for claimant's hearing
loss after he had already been awarded benefits for permanent total disability due to back injuries. The court found that
denying additional benefits to one already receiving benefits for permanent total disability serves to avoid double
recoveries and was not a violation of equal protection or due process.); Bechtel Assocs. v. Sweeney, 20 BRBS 49
(CRT) (D.C. Cir. 1987) (The court found that where employer failed to establish that decedent's stomach condition did
not pre-exist or occur simultaneously with his lung disease, the ALJ and the Board committed no error in finding that
decedent's lung disease and cancer appeared simultaneously and caused disability at the same time. Accordingly,
claimant was entitled to full compensation, under §§ 8(a) and 9, for decedent's permanent total disability and subsequent
death.); Trask v. Lockheed Shipbuilding & Constr. Co., 17 BRBS 56 (1985) (The Board held that: (1) an ALJ's finding
that claimant was injured in the course of his employment was supported by substantial evidence and affirmed, where
the employer's report of claimant's injury documented a low back strain on the date of injury and there was no evidence,
medical or otherwise, contradicting claimant's testimony that his injury aggravated his back condition; and (2) the case
must be remanded for the ALJ to apply the proper test for determining whether claimant's injury is permanent or
temporary, which is to ascertain the date of "maximum medical improvement." If claimant's condition is found, upon
remand, to be permanent, then application of § 8(f) must be considered.). But see Hoey v. Owens-Corning Fiberglass
Corp., 23 BRBS 71 (1989) (Where claimant received a lump sum settlement for permanent total disability due to
asbestosis, claimant could not establish any additional loss of wage-earning capacity due to his subsequent
employment-related stomach cancer, since the settlement award presupposed a permanent loss of all wage-earning
capacity. Accordingly, the Board affirmed the ALJ's Decision that claimant was not entitled to any additional
compensation based on his alleged permanent total disability due to the stomach cancer, although he was entitled to
medical expenses due to that illness.).

(n11)Footnote 11. American Mutual Insurance Co. v. Jones, 426 F.2d 1263 (D.C. Cir. 1968); Cunningham v.
Donovan, 271 F. Supp. 508 (E.D. La. 1967), aff'd, 403 F.2d 223 (5th Cir. 1968), cert. denied, 394 U.S. 943 (1969);
Owens v. Traynor, 274 F. Supp. 770, 1967 A.M.C. 2346 (D. Md. 1960), aff'd, 396 F.2d 783 (4th Cir.), cert. denied, 393
U.S. 962, 89 S. Ct. 401, 21 L. Ed. 375 (1968); Steele v. Associated Banning Co., 7 BRBS 501 (1978); Offshore Food
Service, Inc. v. Morillo, 1 BRBS 9 (1974), aff'd, 524 F.2d 967, 1976 A.M.C. 1866, 3 BRBS 1939 (5th Cir. 1978); Quick
v. Martin, 397 F.2d 644 (D.C. Cir. 1968).

(n12)Footnote 12. Perini Corp. v. Heyde, 306 F. Supp. 1321 (D.R.I. 1969). See also Blake v. Bethlehem Steel
Corp., 21 BRBS 49 (1988) (The ALJ erred where he based his finding of total disability on his belief that claimant was
unemployable because no cautious employer would hire or retain him due to the increased risk of compensation liability
rather than on claimant's ability to perform his usual job. Accordingly, the Board vacated the ALJ's finding of
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permanent total disability and remanded the case for him to consider the relevant conflicting evidence under the
appropriate standard.); Walker v. Sun Shipbuilding and Dry Dock Co., 19 BRBS 171 (1986) (The Board found that
although claimant's shoreside welding position may have been light-duty work it was not sheltered employment, as
claimant was capable of performing the work, it was necessary to employer's operations, and several shifts performed
the same work. Furthermore, the evidence showed that claimant was discharged from that job solely for violating a
company rule. Accordingly, the ALJ's finding that claimant's disability was partial, not total, was affirmed.); Nguyen v.
Ebbtide Fabricators, Inc., 19 BRBS 142 (1986) (The Board held that claimant's attempts to work despite pain did not
preclude the ALJ from finding claimant unable to work in that employment. Accordingly, the ALJ's finding that
claimant could not return to his usual work was supported by substantial evidence and affirmed. The ALJ erred,
however, in finding that employer did not meet its burden of establishing the availability of suitable alternative
employment, since employer demonstrated that such employment existed in the area where the injury occurred. The fact
that claimant had moved from that area was of no consequence. Accordingly, the ALJ's decision was vacated insofar as
it awarded permanent total disability benefits, and remanded for further consideration of whether suitable alternative
employment existed.); Jordan v. Bethlehem Steel Corp., 19 BRBS 82 (1986) (The Board reversed the ALJ's finding of
permanent total disability where there was no medical evidence that claimant could not return to work and claimant
gave conflicting testimony as to his alleged disability. Accordingly, the ALJ's finding of permanent total disability was
reversed and remanded for the ALJ to make a determination as to the extent, if any, of claimant's permanent partial
disability for periods when claimant was actually working and for reconsideration of the extent of his disability at other
times.); Roger's Terminal & Shipping Corp. v. Director, OWCP, 18 BRBS 79 (CRT) (5th Cir. 1986) (Where the Fifth
Circuit's review of the record confirmed that employer failed to present any evidence of job availability, and employer's
attorney alleged in a completely unsupported statement that suitable alternative employment for claimant existed in the
community, the court held that such an unsubstantiated allegation was insufficient to carry the employer's burden of
proof.).

(n13)Footnote 13. Eastern S.S. Lines v. Monahan, 110 F.2d 840, 1940 A.M.C. 1265 (1st Cir. 1940) (After
reviewing the evidence, the court upheld the deputy commissioner's finding of total disability resulting from claimant's
work-related heel injury. At the time of the accident, claimant was a 66-year-old man with only a fourth grade
education. He had worked for the employer for over 35 years, and attempted to continue working after his injury until a
physician ordered him to stop. He underwent continued treatment in an effort to bring about a better recovery and tried
to secure further work from the employer, but to no avail.); see Watson v. Gulf Stevedore Corp. 400 F.2d 649, 1969
A.M.C. 1143 (5th Cir. 1968), cert. denied, 394 U.S. 976 (1969) (Claimant sustained a leg injury which resulted in the
amputation of his left leg. After developing a small ulcer on the head of the stump of his leg, he was unable to wear his
prosthesis and continue working. Considering the facts that the employee was a 46-year-old man, with only an
eighth-grade education, whose only occupational skill was as a longshoreman, the court held that there was sufficient
basis for the deputy commissioner to conclude that claimant was totally disabled without requiring proof that he sought
to secure or perform other kinds of employment, especially since the employer never contended that he was able to
secure or perform other work.). See also Beulah v. Avis Rent-A-Car, 19 BRBS 131 (1986) (Where the ALJ, without any
discussion, determined that claimant was not offered a job within her medical restrictions, the Board was unable to
review his conclusion to determine if it was supported by substantial evidence, was rational and contained no reversible
error. Accordingly, the Board vacated the ALJ's finding of total disability and remanded it for a more complete
evaluation of the evidence regarding suitable alternative employment.); Sledge v. Sealand Terminal, 16 BRBS 178
(1984) (The Board held that the ALJ exceeded the intended scope of the Board's remand by reconsidering the nature
and extent of claimant's disability. In an unclear prior order the Board had remanded, intending for the ALJ to consider
whether self-employment constituted "suitable alternative employment" under the Act. The ALJ, however, vacated the
finding of permanent total disability and found that claimant was only partially disabled. In this second remand order,
the finding of partial disability was vacated, the total disability finding was reinstated and the ALJ was ordered only to
reconsider the self-employment issue.).

(n14)Footnote 14. American Mutual Insurance Co. of Boston v. Jones, 426 F.2d 1263 (D.C. Cir. 1970) (Claimant,
a 63-year-old man of limited intelligence whose only prior employment was as a laborer, suffered a 35 to 45 percent
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disability of the hand. However, since he was unable to find work over a period of years, the court, deeming the
evidence of economic disability overwhelming, found him to be permanently totally disabled); see Diamond M. Drilling
Co. v. Marshall, 577 F.2d 1003, 1978 A.M.C. 2429, 8 BRBS 658 (5th Cir. 1978), aff'g, Kilsby v. Diamond M. Drilling
Co., 6 BRBS 114 (1977) ("It is thus seen that an individual may be totally disabled for purposes of the Act when
physically capable of performing certain work but otherwise unable to secure that particular kind of work."); Gray v.
General Dynamics Corp., 5 BRBS 279, aff'd on other grounds, 565 F.2d 208, 1977 A.M.C. 2427, 7 BRBS 831 (2d Cir.
1977) ("A partial medical disabilitypermanent in nature when considered together with the claimant's age, education,
work experience, and the availability of suitable employment can support a finding of permanent total disability."
Claimant had a fifth grade education and a poor ability to read and write. His previous work experience had been strictly
as a manual laborer; but he was unable to find any employment suitable for a person with his skills and physical
inability to perform any but sedentary work due to a disability caused by pleural disease.). But see Owens v. Traynor,
274 F. Supp. 770, 1967 A.M.C. 2346 (D. Md. 1966), aff'd, 396 F.2d 783 (4th Cir. 1968), cert. denied, 393 U.S. 962, 89
S. Ct. 401, 21 L. Ed. 2d 375 (1969) (A continuing injury that has not caused even a partial loss of wage-earning
capacity cannot serve as a basis for a finding of disability.).

(n15)Footnote 15. Diamond M. Drilling Co. v. Marshall, 577 F.2d 1003, 1978 A.M.C. 2429, 8 BRBS 658 (5th Cir.
1978) (The court held that the administrative law judge was justified in concluding that claimant would encounter
insurmountable problems in attempting to undertake either of the two jobs offered by the employer.); Director, OWCP
v. Raber-Kief, Inc., 558 F.2d 1037, decision without published opinion (9th Cir. 1977), rev'g, Schenk v. Raber-Kief,
Inc., 1 BRBS 389 (1975) (Two doctors agreed that claimant had suffered at least some disability by reason of his
original compensable injury (myocardial infarction). The employer failed to make a showing of any work that might be
available for claimant to perform; therefore, in economic terms claimant was totally disabled within the meaning of the
Act.); Perini Corp. v. Heyde, 306 F. Supp. 1321 (D.R.I. 1969); Jarrell v. Newport News Shipbuilding & Dry Dock Co.,
9 BRBS 734 (1978) (The findings of an administrative law judge that suitable work is available to claimant must be
supported by substantial evidence presented by the employer.); Steele v. Associated Banning Co., 7 BRBS 501 (1978)
(Although the employer showed the continued availability of light duties, the claimant presented unrebutted testimony
that he performed this type of work in great and constant pain. Consequently, the Board held that the employer had not
carried its burden of proving suitable employment opportunities available to the injured employee.); Offshore Food
Service, Inc. v. Morillo, 1 BRBS 9 (1974), aff'd, 524 F.2d 967, 1976 A.M.C. 1866, 3 BRBS 139 (5th Cir. 1975). See
also Marathon Oil Co. v. Lunsford, 733 F.2d 1139, 16 BRBS 100 (CRT) (5th Cir. 1984) (Claimant, through letters of
treating physicians, established that he was no longer capable of performing his former work because of his job-related
injury and therefore made a prima facie case for total disability, and with the burden now shifted to the employer to
prove the existence of suitable alternate employment for claimant, the employer introduced no evidence of such job
availability.); New Orleans (Gulfwide) Stevedores v. Turner, 661 F.2d 1031, 14 BRBS 156 (5th Cir. 1981) (The Fifth
Circuit reversed the ALJ and Board rulings of permanent total disability where they required an employer to prove that
claimant had "actual opportunities to obtain other suitable employment." The court defined the requirements for
establishing job availability in lieu of employer either hiring claimant itself or finding him guaranteed work: determine
claimant's post-injury physical and mental capabilities for jobs or job training; then determine the availability of such
jobs within the geographic area which claimant could "diligently pursue." Although requiring a genuine attempt to
secure work places a complementary burden on claimant, it is one which does not alter the statutory presumption in
favor of claimant.); Janusziewicz v. Sun Shipbuilding & Dry Dock Co., 22 BRBS 376 (1989) (Where the
uncontradicted medical evidence established that claimant could not return to his former employment but could work in
the proper environment, and employer did not establish the availability of suitable alternative employment, but claimant
claimed only permanent partial disability, the Board held that the ALJ's finding of a partial loss of wage-earning
capacity was supported by substantial evidence. Accordingly, the Board vacated the ALJ's permanent total disability
award and reinstated the permanent partial disability award.); Hite v. Dresser Guiberson Pumping, 22 BRBS 87 (1989)
(It was within the ALJ's discretion to credit physicians' opinions that claimant should not return to his usual
employment, in finding that claimant could not return to his former employment. Accordingly, as employer failed to
present any evidence of suitable alternative employment, the Board affirmed the ALJ's finding that claimant was
permanently totally disabled.); Dangerfield v. Todd Pac. Shipyards Corp., 22 BRBS 104 (1989) (The Board affirmed
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the ALJ's finding that employer established the availability of suitable alternate employment and claimant was therefore
only partially disabled, as the ALJ properly considered claimant's refusal to cooperate with the rehabilitation counselor
and reasonably concluded that this behavior, which was in claimant's control, made an award of total disability
inappropriate. Accordingly, if on remand causation is found, claimant will only be entitled to a permanent partial
disability award.); Care v. Washington Metro. Area Transit Auth., 21 BRBS 248 (1988) (Where the medical evidence
indicated that claimant's chest pains were aggravated whenever he worked, and that his symptoms would stay the same
or get worse, the Board found that claimant's disability was permanent because it was indefinite in nature. Furthermore,
employer did not present evidence relevant to the issue of suitable alternative employment when it had the opportunity
to do so. Accordingly, the Board reversed the ALJ's temporary total disability finding, and held that claimant was
entitled to permanent total disability benefits.); Harrison v. Todd Pac. Shipyards Corp., 21 BRBS 339 (1988) (The ALJ,
in crediting the physician's findings, noted that the doctor believed claimant's complaints were genuine despite the
serious questions which existed about claimant's truthfulness. Furthermore, substantial evidence in the form of a
co-worker's testimony supported the doctor's opinion. Accordingly, the Board affirmed the ALJ's conclusion that
claimant was unable to return to his usual employment, and,since the evidence established that employer made no effort
to determine whether it had suitable alternate employment for claimant on the day he was released for light-duty work,
it failed to carry its burden of proving the availability of suitable alternate employment. The Board, therefore, also
affirmed the ALJ's finding of permanent partial disability.); Mills v. Marine Repair Serv., 21 BRBS 115 (1988) (The
Board held that the ALJ's finding that employee's disability was permanent at the time of death was supported by
substantial evidence where a physician testified that union of employee's tibia fracture was irrelevant to employee's
functional recovery since he sustained irreversible soft tissue injury. Furthermore, once the ALJ determined that
claimant could not return to his former employment, the burden shifted to employer to establish the availability of
suitable alternative employment, which it failed to do. Accordingly, the ALJ's permanent total disability finding was
affirmed, and claimant's recovery was not limited to a schedule award.); Sam v. Loffland Bros. Co., 19 BRBS 228
(1987) (Where the opinions of claimant's treating physician and surgeon constituted substantial evidence in support of
the ALJ's finding that claimant was totally disabled, and employer made no showing of suitable alternate employment,
the Board affirmed the ALJ's finding of total disability. Furthermore, claimant's incarceration did not preclude a total
disability award since employer did not show suitable alternate employment during the period of incarceration.);
Hairston v. Todd Shipyards Corp., 19 BRBS 6 (1986) (Claimant's criminal conviction record might bar him from
obtaining a bank-guard position, but it had no bearing on his ability to work as defined by the Act. Accordingly, the
Board held that the ALJ erred in finding claimant's tenure as a bank guard insufficient to establish the availability of
suitable alternate employment. The ALJ's decision was therefore vacated.); Larsen v. Golten Marine Co., 19 BRBS 54
(1986) (The Board could not determine from the ALJ's findings whether or not the finding that employer failed to meet
its burden of establishing suitable alternate employment was in accordance with law. Accordingly, the ALJ's
determination of total disability was vacated and the case remanded for further findings.); Royce v. Elrich Constr. Co.,
17 BRBS 157 (1985) (The Board affirmed an ALJ's decision that claimant was permanently and totally disabled, and
held that employer failed to demonstrate that the ALJ committed reversible error in weighing the evidence in the case
where the medical evidence and hearing testimony of record provided substantial evidence to support the ALJ's
conclusion that claimant's chronic back pain rendered him unable to perform the jobs indentified by the employer. The
ALJ, therefore, did not need to reach the issue of motivation raised by employer since claimant's willingness to work
was not in issue because no suitable alternative employment was shown which claimant could physically perform.);
Vogle v. Sealand Terminal, Inc., 17 BRBS 126 (1985) (The Board vacated and remanded an ALJ's decision for
reconsideration of the issue of total disability where claimant consistently refused to cooperate with the employer in
regard to both vocational and medical examinations, which denied the employer a fair opportunity to present its case.);
Southern v. Farmers Export Co., 17 BRBS 64 (1985) (The Board affirmed an ALJ's finding that claimant was
permanently partially disabled, as the employer met its burden of proving the availability of suitable alternative
employment since the testimony of a vocational consultant constituted substantial evidence in support of the ALJ's
finding, where, although the consultant did not personally interview claimant, she did review claimant's deposition and
physicians' and hospital records, and based on that evidence obtained the necessary information in order to provide a
realistic assessment of claimant's employment opportunities.); Trask v. Lockheed Shipbuilding & Constr. Co., 17 BRBS
56 (1985) (The Board held that the ALJ's decision that claimant is entitled to total disability benefits was supported by
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substantial evidence and affirmed, where the employer failed to establish the general availability of a time-keeper or a
crane operator's position, either of which would have constituted suitable alternate employment.); Mason v. Bender
Welding & Mach. Co., 16 BRBS 307 (1984) (The Board affirmed an ALJ's findings that claimant was temporarily
totally and later permanently totally disabled, since claimant's physicians opined that claimant was incapable of
performing his usual work as a pipefitter due to his employment-related injuries, and had reached the point of maximum
medical improvement. With the burden now shifted to the employer to come forward with evidence of suitable alternate
employment, other than offering claimant another job which claimant could not perform because it involved moving
heavy chains, employer did not attempt to establish the availability of suitable alternate employment.); Parris v. Eller &
Co., 16 BRBS 252 (1984) (The Board upheld a finding of permanent total disability where the employer failed to
sustain its burden of establishing suitable alternate employment. Application of standards enunciated in the Fifth
Circuit's Turner opinion did not impose too stringent a standard on the employer where the evidence established that
claimant applied for and was rejected by employers that had been recommended to claimant by this employer's
vocational rehabilitation specialist.).

(n16)Footnote 16. American Mutual Insurance Co. of Boston v. Jones, 426 F.2d 1263 (D.C. Cir. 1970) (The court
refused to sustain the deputy commissioner's holding that claimant was not permanently totally disabled, since it was
based on the testimony of a doctor who concluded that claimant could "probably" perform suitable employment.);
Cunnyngham v. Donovan, 271 F. Supp. 508 (E.D. La. 1967), aff'd sub nom. Flour Corp. v. Cunnyngham, 403 F.2d 223
(5th Cir. 1968), cert. denied, 394 U.S. 343, 89 S. Ct. 1275, 22 L. Ed. 2d 477 (1969) (The Court stated that it did not
believe, "that the burden was upon this seriously handicapped claimant to disprove his ability to obtain and hold any of
the jobs which might conceivably be considered available to him, any more than it is incumbent upon a Social Security
claimant to do so. It is the reasonable availability, not the mere theoretical existence,of employment which determines
disability under the Social Security Act, and the tests to qualify for disability benefits under that Act are probably more
stringent than under the Longshoremen's Act."); McCray v. Ceco Steel Co., 5 BRBS 537 (1977) (The testimony of a
vocational rehabilitation specialist, in which he recited jobs he knew were available to people with carpentry skills such
as claimant possessed, was not sufficient to establish actual opportunities to obtain other employment; especially since
claimant stated he tried to get employment as a carpenter, but was turned down because he limped, and that the
employer also refused to give him light duty.). See also Hoard v. Willamette Iron & Steel Co., 23 BRBS 38 (1989) (The
ALJ erred in finding that the insurance job was a realistically available job for claimant, where claimant's ability to earn
an income as an insurance agent was entirely speculative. Therefore, as employer did not demonstrate the availability of
any other suitable jobs, it did not meet its burden of establishing suitable alternative employment. Accordingly, the
Board reversed the ALJ's permanent partial disability finding and held, as a matter of law, that claimant was entitled to
permanent total disability benefits.); Dupre v. Cape Romain Contractors, Inc., 23 BRBS 86 (1989) (Claimant's work for
his own business was not suitable alternative employment where he received no wages, would not hire anyone such as
himself who was unable to do field work, and worked for a beneficent employer-himself. Furthermore, employer's
vocational specialist's testimony was not entitled to any weight where she relied on a greatly exaggerated statement of
claimant's work capacity and admitted that she had not made any of the employers she contacted aware of claimant's
physical restrictions. Accordingly, the Board affirmed the ALJ's finding that employer did not meet its burden of
establishing suitable alternative employment.); Preziosi v. Controlled Industries, 22 BRBS 468 (1989) (The ALJ's
finding that claimant was unable to return to his former employment was supported by substantial evidence where three
physicians so opined. Furthermore, employer did not carry its burden of demonstrating the existence of suitable
alternative employment where the rehabilitation counselors did not establish any actual job openings which claimant
could potentially fill. Accordingly, the Board affirmed the ALJ's disability finding.); Wilson v. Crowley Maritime, 22
BRBS 463 (1989) (Where employer had surveys prepared which identified job opportunities that claimant could
reasonably perform and which he could realistically and likely secure if he diligently tried, the surveys constituted
substantial evidence in support of the ALJ's determination that employer had met its burden of demonstrating suitable
alternative employment. Since claimant's failure in finding work due to his negative attitude and lack of interpersonal
skills was within claimant's control, the Board affirmed the ALJ's finding that claimant's inability to secure alternative
employment did not entitle him to disability benefits.); McCullough v. Marathon Letourneau Co., 22 BRBS 359 (1989)
(Where employer offered claimant a warehousing position necessary to its operation within its plant where claimant was

Page 291
1A-IV Benedict on Admiralty § 75



injured which claimant could perform, but claimant moved to a different area at approximately the time the position was
offered, the Board held that employer did not need to show claimant's wage-earning capacity in the open market or in
claimant's area of relocation. Furthermore, where the job opportunity was no longer available after two months when
claimant decided to accept it, the Board affirmed the ALJ's finding that the position constituted suitable alternate
employment. The Board found that the ALJ's determination of wage-earning capacity was supported by substantial
evidence where: (1) there was no evidence in the record that the warehousing position in particular encompassed a 45
hour work week; and (2) claimant's treating physician only released him for an eight hour work day. Accordingly, the
ALJ's finding was affirmed.); Manigault v. Stevens Shipping Co., 22 BRBS 332 (1989) (The ALJ's finding of
permanent total disability was supported by substantial evidence where claimant's treating physician opined that
claimant could not return to heavy work, but required lighter duty which did not require use of his right hand for heavy
gripping. Employer's reliance on classified ads on cross-examination of the vocational counselor was inadequate to meet
its burden of demonstrating the availability of suitable alternative employment as there was no evidence regarding the
precise nature, terms and availability of the jobs in the ads. Furthermore, as claimant was permanently totally disabled,
he was not limited to a scheduled award. Accordingly, the Board affirmed the ALJ's award of permanent total disability
benefits.); Stevens v. Lockheed Shipbuilding Co., 22 BRBS 155 (1989) (The Board held that where suitable alternate
employment is shown to be available after claimant's medical condition is permanent, the date of permanency is the date
of onset of permanent partial disability. Accordingly, where claimant reached maximum medical improvement on
November 30, 1982 and received permanent total benefits from that date until September 30, 1985, when employer
demonstrated the availability of suitable alternative employment, the Board vacated the ALJ's permanent total disability
award and modified his decision to reflect claimant's entitlement to a permanent partial disability award as of his date of
permanency.); Lentz v. The Cottman Co., 21 BRBS 109 (CRT) (4th Cir. 1988) (The Fourth Circuit found that the
identification of a single job opening did not meet the standard for showing available suitable alternate employment
enunciated in Trans-State Dredging v. Benefits Review Bd., 731 F.2d 199 (4th Cir. 1984). Accordingly, where
employer presented evidence of the availability of a single elevator operator job, the court reversed the Board's decision
affirming the ALJ's award of permanent partial disability and remanded the case to the ALJ for entry of a permanent
total disability award.); Hairston v. Todd Shipyards Corp., 21 BRBS 122 (CRT) (9th Cir. 1988) (The Ninth Circuit held
that substantial evidence supported the ALJ's decision that employer failed to sustain its burden of showing job
availability, where employer relied entirely on the fact that claimant had obtained a brief post-injury maintenance
position with a bank; claimant was fired when an FBI search revealed claimant's prior criminal record. Therefore, Since
claimant had suffered intense pain and discomfort while working, which finally forced him to quit the job, the Board
rejected the contention: "[r]ather than defeating his claim, the claimant's unsuccessful attempt at holding employment
buttresses the finding of permanent total disability."); But see Sams v. D.C. Transit System, 9 BRBS 741 (1978)
(Claimant's continued employment after he sustained a head injury was not due to any extraordinary effort on his part.).

(n17)Footnote 16. American Mutual Insurance Co. of Boston v. Jones, 426 F.2d 1263 (D.C. Cir. 1970) (The court
refused to sustain the deputy commissioner's holding that claimant was not permanently totally disabled, since it was
based on the testimony of a doctor who concluded that claimant could "probably" perform suitable employment.);
Cunnyngham v. Donovan, 271 F. Supp. 508 (E.D. La. 1967), aff'd sub nom. Flour Corp. v. Cunnyngham, 403 F.2d 223
(5th Cir. 1968), cert. denied, 394 U.S. 343, 89 S. Ct. 1275, 22 L. Ed. 2d 477 (1969) (The Court stated that it did not
believe, "that the burden was upon this seriously handicapped claimant to disprove his ability to obtain and hold any of
the jobs which might conceivably be considered available to him, any more than it is incumbent upon a Social Security
claimant to do so. It is the reasonable availability, not the mere theoretical existence, of employment which determines
disability under the Social Security Act, and the tests to qualify for disability benefits under that Act are probably more
stringent than under the Longshoremen's Act."); McCray v. Ceco Steel Co., 5 BRBS 537 (1977) (The testimony of a
vocational rehabilitation specialist, in which he recited jobs he knew were available to people with carpentry skills such
as claimant possessed, was not sufficient to establish actual opportunities to obtain other employment; especially since
claimant stated he tried to get employment as a carpenter, but was turned down because he limped, and that the
employer also refused to give him light duty.). See also Hoard v. Willamette Iron & Steel Co., 23 BRBS 38 (1989) (The
ALJ erred in finding that the insurance job was a realistically available job for claimant, where claimant's ability to earn
an income as an insurance agent was entirely speculative. Therefore, as employer did not demonstrate the availability of
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any other suitable jobs, it did not meet its burden of establishing suitable alternative employment. Accordingly, the
Board reversed the ALJ's permanent partial disability finding and held, as a matter of law, that claimant was entitled to
permanent total disability benefits.); Dupre v. Cape Romain Contractors, Inc., 23 BRBS 86 (1989) (Claimant's work for
his own business was not suitable alternative employment where he received no wages, would not hire anyone such as
himself who was unable to do field work, and worked for a beneficent employer-himself. Furthermore, employer's
vocational specialist's testimony was not entitled to any weight where she relied on a greatly exaggerated statement of
claimant's work capacity and admitted that she had not made any of the employers she contacted aware of claimant's
physical restrictions. Accordingly, the Board affirmed the ALJ's finding that employer did not meet its burden of
establishing suitable alternative employment.); Preziosi v. Controlled Industries, 22 BRBS 468 (1989) (The ALJ's
finding that claimant was unable to return to his former employment was supported by substantial evidence where three
physicians so opined. Furthermore, employer did not carry its burden of demonstrating the existence of suitable
alternative employment where the rehabilitation counselors did not establish any actual job openings which claimant
could potentially fill. Accordingly, the Board affirmed the ALJ's disability finding.); Wilson v. Crowley Maritime, 22
BRBS 463 (1989) (Where employer had surveys prepared which identified job opportunities that claimant could
reasonably perform and which he could realistically and likely secure if he diligently tried, the surveys constituted
substantial evidence in support of the ALJ's determination that employer had met its burden of demonstrating suitable
alternative employment. Since claimant's failure in finding work due to his negative attitude and lack of interpersonal
skills was within claimant's control, the Board affirmed the ALJ's finding that claimant's inability to secure alternative
employment did not entitle him to disability benefits.); McCullough v. Marathon Letourneau Co., 22 BRBS 359 (1989)
(Where employer offered claimant a warehousing position necessary to its operation within its plant where claimant was
injured which claimant could perform, but claimant moved to a different area at approximately the time the position was
offered, the Board held that employer did not need to show claimant's wage-earning capacity in the open market or in
claimant's area of relocation. Furthermore, where the job opportunity was no longer available after two months when
claimant decided to accept it, the Board affirmed the ALJ's finding that the position constituted suitable alternate
employment. The Board found that the ALJ's determination of wage-earning capacity was supported by substantial
evidence where: (1) there was no evidence in the record that the warehousing position in particular encompassed a 45
hour work week; and (2) claimant's treating physician only released him for an eight hour work day. Accordingly, the
ALJ's finding was affirmed.); Manigault v. Stevens Shipping Co., 22 BRBS 332 (1989) (The ALJ's finding of
permanent total disability was supported by substantial evidence where claimant's treating physician opined that
claimant could not return to heavy work, but required lighter duty which did not require use of his right hand for heavy
gripping. Employer's reliance on classified ads on cross-examination of the vocational counselor was inadequate to meet
its burden of demonstrating the availability of suitable alternative employment as there was no evidence regarding the
precise nature, terms and availability of the jobs in the ads. Furthermore, as claimant was permanently totally disabled,
he was not limited to a scheduled award. Accordingly, the Board affirmed the ALJ's award of permanent total disability
benefits.); Stevens v. Lockheed Shipbuilding Co., 22 BRBS 155 (1989) (The Board held that where suitable alternate
employment is shown to be available after claimant's medical condition is permanent, the date of permanency is the date
of onset of permanent partial disability. Accordingly, where claimant reached maximum medical improvement on
November 30, 1982 and received permanent total benefits from that date until September 30, 1985, when employer
demonstrated the availability of suitable alternative employment, the Board vacated the ALJ's permanent total disability
award and modified his decision to reflect claimant's entitlement to a permanent partial disability award as of his date of
permanency.); Lentz v. The Cottman Co., 21 BRBS 109 (CRT) (4th Cir. 1988) (The Fourth Circuit found that the
identification of a single job opening did not meet the standard for showing available suitable alternate employment
enunciated in Trans-State Dredging v. Benefits Review Bd., 731 F.2d 199 (4th Cir. 1984). Accordingly, where
employer presented evidence of the availability of a single elevator operator job, the court reversed the Board's decision
affirming the ALJ's award of permanent partial disability and remanded the case to the ALJ for entry of a permanent
total disability award.); Hairston v. Todd Shipyards Corp., 21 BRBS 122 (CRT) (9th Cir. 1988) (The Ninth Circuit held
that substantial evidence supported the ALJ's decision that employer failed to sustain its burden of showing job
availability, where employer relied entirely on the fact that claimant had obtained a brief post-injury maintenance
position with a bank; claimant was fired when an FBI search revealed claimant's prior criminal record. Therefore, a
bank position was never realistically "available" to him. Accordingly, the court reversed the Board's order which found
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that the bank employment was sufficient evidence to establish the availability of suitable alternate employment, and
remanded the case for a reinstatement of the ALJ's decision.); Hooe v. Todd Shipyards Corp., 21 BRBS 258 (1988)
(Substantial evidence existed to indicate that employer met its burden of showing an available job opportunity that
claimant could physically perform, where it established the availability of a Fotomat cashiering position. The record
also indicated that claimant diligently attempted but failed to secure the position. Accordingly, since the ALJ made no
explicit finding as to whether claimant demonstrated that he diligently tried but was unable to secure the position, the
Board vacated his finding that claimant was only partially disabled, and remanded the case for the ALJ to determine
whether claimant was unable to secure the Fotomat position.); Price v. Dravo Corp., 20 BRBS 94 (1987) (Where a
vocational rehabilitation expert's testimony identified only general job categories rather than actual job openings with
specific employers, it did not establish that suitable alternative employment opportunities were actually available at the
requisite time. Accordingly, the Board modified the ALJ's decision to reflect that claimant was entitled to benefits for
permanent total, rather than partial, disability.); Williams v. Halter Marine Serv., 19 BRBS 248 (1987) (Substantial
evidence supported the ALJ's determination that claimant was permanently totally disabled where: (1) claimant's
physician identified claimant's disc problem and restricted his activities; and (2) employer's vocational expert did not
identify specific jobs and employers that were available to claimant. Accordingly, the permanent total disability award
was affirmed.); MacDonald v. Trailer Marine Transp. Corp., 18 BRBS 259 (1986) (Since the ALJ's finding that
claimant was precluded from doing his usual work was supported by substantial evidence, and employer failed to carry
his burden of presenting evidence of suitable alternative employment, the Board affirmed the ALJ's finding that
claimant was permanently and totally disabled. The ALJ did not err in allowing the carrier to intervene and recover the
benefits it paid from employer.); Brown v. Maryland Shipbuilding & Dry Dock Co., 18 BRBS 104 (1986) (The Board
vacated the ALJ's finding of suitable alternate employment where the ALJ failed to adequately explain how his
conclusions were supported by the evidence of record. The ALJ did not explain how claimant's medical restrictions
were compatible with any of the jobs located by the rehabilitation service. Upon remand the ALJ must explain precisely
how claimant can perform the duties of specific jobs, given his standing, lifting, and other limitations.); Turney v.
Bethlehem Steel Corp., 17 BRBS 232 (1985) (The ALJ's finding that the employer met its burden of establishing the
availability of suitable alternate employment after claimant's back injury was based on substantial evidence and
therefore affirmed, where the employer established the availability of security guard positions in claimant's area, at a
specified wage, that took into account claimant's walking and standing limitations.); Young v. Todd Pac. Shipyards
Corp., 17 BRBS 201 (1985) (The Board affirmed an ALJ's finding of no total disability where an employer met its
burden of demonstrating suitable alternate employment. Furthermore, the ALJ relied on the fact that claimant was
currently employed.); Rieche v. Tracor Marine, Inc., 16 BRBS 272 (1984) (The Board affirmed an award for a
permanent total disability due to aggravation of a coronary condition where the employer failed to sustain its burden
with respect to the availability of alternate employment. Claimant's testimony as to the unavailability of alternate
employment was not refuted by a paramedic, who, without any vocational expertise, attempted to establish the
availability of alternate employment.).

(n18)Footnote 17. Moore v. Newport News Shipbuilding & Dry Dock Co., 7 BRBS 1024 (1978); Du Puris v.
Teledyne Sewart Seacraft, 5 BRBS 628 (1977).

(n19)Footnote 18. Watson v. Gulf Stevedore Corp., 400 F.2d 649, 1969 A.M.C. 1143 (5th Cir. 1968), cert. denied,
394 U.S. 976 (1969); Liggett v. Drug Fair, Inc., 2 BRBS 252 (1975).

(n20)Footnote 19. Eastern S.S. Lines v. Monahan, 110 F.2d 840, 1940 A.M.C. 1265 (1st Cir. 1940).

(n21)Footnote 20. Sams v. D.C. Transit System, Inc., 9 BRBS 741 (1978).

(n22)Footnote 21. Haughton Elevator Co. v. Lewis, 572 F.2d 447, 7 BRBS 838 (4th Cir. 1978) (Claimant procured
employment as an exterminator at considerably less money than he had previously earned working for an elevator
company. This was the only job that he could find, and since his strength had deteriorated so much even this position
was no longer assured. After these facts were evaluated, claimant was found to be permanently totally disabled; he was
nearly destitute; his inability to earn wages was almost complete; if the determination was not made until after he was
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actually terminated, claimant would have been barred from making another application by the statute of limitations.);
Offshore Food Service, Inc. v. Morillo, 1 BRBS 9 (1974), aff'd, 524 F.2d 967, 1976 A.M.C. 1866, 3 BRBS 139 (5th Cir.
1975) (The employer argued that the fact that claimant performed some light work as an electrician's helper after he
injured his back precluded a finding of permanent total disability.Since claimant had suffered intense pain and
discomfort while working, which finally forced him to quit the job, the Board rejected the contention: "[r]ather than
defeating his claim, the claimant's unsuccessful attempt at holding employment buttresses the finding of permanent total
disability."); But see Sams v. D.C. Transit System, 9 BRBS 741 (1978) (Claimant's continued employment after he
sustained a head injury was not due to any extraordinary effort on his part.).

(n23)Footnote 22. Walker v. Pacific Architects & Engineers, Inc., 1 BRBS 145 (1975) (Even though claimant was
paralyzed from the waist down, he was able to work as a computer programmer since his employer was very
sympathetic and understanding, the type of computer he used could be operated while seated and the architectural
design of his place of employment allowed for easy mobility around the facility. He only ceased working when the
contract work for that employer was complete. Claimant's second and final attempt at employment resulted in his
termination for substandard performance. The Board could find, "no persuasive reason to penalize a claimant for his
courageous attempts to overcome his unfortunate state by disallowing a determination of total disability during trial
periods of employment"; therefore the administrative law judge's award of permanent total disability benefits was
affirmed.). Compare Ford v. Sun Shipbuilding & Dry Dock Co., 8 BRBS 687 (1978) (Claimant still worked for the
employer, performing the same functions in the ship as he did before his leg injury. He worked a full eight-hour shift
each day, suffering only intermittent pain. The only restrictions placed on him were that he couldn't work overtime and
was not permitted to work on boats under construction. There was no evidence that he had to take rest breaks or that he
required any assistance performing his duties. Therefore, the Board rejected the employee's claim that his employer was
merely being benevolent; he was not in danger of losing his job.). See also Kimmel v. Sun Shipbuilding and Dry Dock
Co., 14 BRBS 412 (1981) (The Board vacated the ALJ's finding of total disability during periods in which claimant was
actually working where the evidence did not support the judge's rationale of employer's "beneficence" or of claimant's
"extraordinary effort." Claimant's post-injury job as a security guard was not "make-shift" in that there were guards on
duty before and after claimant's shift, nor could it be considered "sheltered," because claimant was physically able to
perform the work. Furthermore, claimant's condition did not "worsen upon his performance of certain work duties." The
Board did agree, however, that claimant was totally disabled during his post-injury periods of unemployment since
employer failed to show that any suitable jobs were available at those times.); Marsie v. General Dynamics Corp., 13
BRBS 163 (1980) (The Board upheld the denial of permanent total disability benefits where the evidence failed to prove
that claimant's ability to perform his current job was due only to a sympathetic employer or to an extraordinary effort.);
Barnes v. Granite Groves, 13 BRBS 73 (1981) (The Board accepted the claimant's contention that the ALJ erred as a
matter of law in interpreting Kimmel v. Sun Shipbuilding & Dry Dock Co. as holding "that an award based on
permanency, where claimant has returned to his normal duties, is proper only where the continued employment was due
to an extraordinary effort in the face of excruciating pain or the beneficence of his employer.").

(n24)Footnote 23. The determination of the nature and degree of a claimant's disability is primarily a factual one.
Therefore the Board must follow the rules of review set forth in Section 21 of the Act. See also Carroll v. Hanover
Bridge Marina, 17 BRBS 176 (1985) (The Board reversed an ALJ's finding of total disability and held that it was not
based on substantial evidence where the only evidence relied on by the ALJ was the brief statement of a physician
stating that because of claimant's loss of his sense of smell, claimant might not be able to weld again. Since there was no
evidence in the record to show that the testifying physician had any knowledge of claimant's former job requirements,
his summary opinion was insufficient to meet claimant's burden to show that his medical restrictions precluded his
performance of his former work duties. Furthermore, the ALJ failed to provide any explanation why loss of smell totally
disables a welder.).

(n25)Footnote 24. Watson v. Gulf Stevedore Corp. 400 F.2d 649, 1969 A.M.C. 1143 (5th Cir. 1968), cert. denied,
394 U.S. 976 (1969); Ballard v. Newport News Shipbuilding & Dry Dock Co., 8 BRBS 676 (1978); McIntosh v.
Parkhill-Goodloe Co., 4 BRBS 3 (1976), aff'd mem., 550 F.2d 1283 (5th Cir. 1977), cert. denied, 434 U.S. 1033, 98 S.
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Ct. 766, 54 L. Ed. 2d 781 (1978); Fabijanski v. Maher Terminals, Inc., 3 BRBS 421 (1976), aff'd mem. sub nom. Maher
Terminals, Inc. v. Director, OWCP, 551 F.2d 307, 1977 A.M.C. 856 (1977); Woodham v. U.S. Navy Exchange, 2
BRBS 185 (1975), Quick v. Martin, 397 F.2d 644 (D.C. Cir. 1968). See Warren v. National Steel and Shipbuilding Co.,
21 BRBS 149 (1988) (The ALJ's conclusion that claimant was totally disabled was not supported by substantial
evidence where he dismissed medical opinions and vocational assessments and gave improper weight to claimant's
vocational counselor, who rendered a medical opinion, which was beyond her expertise, and did not make a vocational
assessment. Furthermore, claimant's testimony contained inconsistencies. Accordingly, the Board remanded the case
and held that the ALJ must reconsider whether the evidence of record, including the credibility of claimant's testimony,
establishes the availability of suitable alternate employment.); Geisler v. Continental Grain Co., 20 BRBS35 (1987)
(The Board found that a physician's report, which indicated an essentially normal examination, despite subjective
complaints of pain which the ALJ felt were of dubious veracity, provided substantial evidence to support the ALJ's
finding that claimant was capable of returning to work and had no permanent partial disability.); Cox v. Army Times
Publishing Co., 19 BRBS 195 (1986) (The Board found that claimant's treating physician set forth an adequate basis for
his opinion that claimant was still disabled, and therefore held that the ALJ erred in discrediting that opinion.
Accordingly, the case was remanded for the ALJ to reconsider the treating physician's opinion along with the other
medical opinion, and to render a new finding on whether claimant remained totally disabled.); Barbosa v. General
Dynamics Corp., 17 BRBS 119 (1985) (The Board found that there was substantial evidence to support an ALJ's
decision which denied disability benefits where the ALJ weighed the medical opinions of several doctors and concluded
that claimant's injury did not disable him.); Kendall v. Bethlehem Steel Corp., 16 BRBS 3 (1983) (The Board reversed a
denial of benefits for total disability where the ALJ's finding that the disability preexisted the alleged injury conflicted
with a previous finding by another ALJ that claimant was not disabled during the period of time underlying the present
claim. On remand for a redetermination of the nature and extent of claimant's disability, the first ALJ's findings are to
be given a collateral estoppel effect.); Carper v. Dominion Cassion Corp., 14 BRBS 186 (1981) (It was "inherently and
patently unreasonable" for the ALJ to rely on a physician's testimony that claimant was disabled where the physician's
own report stated that claimant was healed. The finding that claimant was temporarily totally disabled was reversed
since there was no other supporting evidence.); Heckstall v. General Port Serv. Corp., 12 BRBS 298 (1980) (Where §
702.336 allows the ALJ to raise new issues at her own discretion, and where claimant did not request more preparation
time once notified of the new issue, the Board ruled that the judge had not erred in raising or proceeding with the new
issue of a 15 permanent partial schedule award. Moreover, the permanent partial award was not actually a new issue in
the case since the extent of claimant's disability was an issue initially before the ALJ. Therefore, although claimant was
seeking total disability compensation, the judge had the authority to evaluate the evidence and settle on whatever extent
of disability she found reasonable.).

But see Kellis v. Newport News Shipbuilding & Dry Dock Co., 17 BRBS 109 (1985) (The Board vacated and
remanded an ALJ's decision denying benefits to claimants and the denial of the petition for modification, and held that
the ALJ erred in stating that new evidence which showed a substantially greater amount of pulmonary impairment
would not affect his findings as to disability, because although compensable "disability," in cases of pre-retirement
injuries, is an economic concept based on loss of earning ability, the extent of physical impairment is a primary factor
used to evaluate physical restrictions and the resulting economic loss; furthermore, in the case involving asbestosis that
became manifest after claimant's retirement, under the 1984 Amendments to the Act, compensable "disability" for
employees whose injuries arising out of occupational disease become manifest after retirement is generally based on the
degree of permanent physical impairment, rather than economic factors. Upon remand the ALJ must reconsider the
issue of disability in light of the new evidence and the 1984 Amendments.); Williams v. Newport News Shipbuilding &
Dry Dock Co., 17 BRBS 61 (1985) (The Board held that an ALJ's findings failed to comply with the Administrative
Procedure Act where the medical evidence regarding causation of claimant's disability was conflicting, and the ALJ,
rather than explicitly weighing the evidence and indicating his reasons for accepting or rejecting specific medical
opinions, merely made generalized statements about the evidence and adopted "the analysis ... of the employer's brief."
The Board vacated and remanded the order, with instructions that the ALJ perform his factfinding function by
independently analyzing and discussing the medical evidence.); Smith v. Newport News Shipbuilding & Dry Dock Co.,
16 BRBS 287 (1984) (Although a de minimis award may be appropriate in some setting, the Board reversed such an
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award where it was made to a claimant who failed to establish that he suffered from a medical disability or that he was
likely to incur a reduction in future wage-earning capacity. The ALJ's conclusory statements to the effect that claimant's
asbestosis would progress and would lead to a reduction in his wage earning capacity were based on pure speculation:
the medical evidence revealed that claimant's condition would probably stabilize at an early state of the pathological
process. Since the ALJ's conclusions were not supported by substantial evidence, the de minimis award was vacated.);
Webb v. Corson & Gruman, 14 BRBS 444 (1981) (The Board was thwarted in its review and ordered a remand for the
proper evaluation of the nature and extent of claimant's disability because the ALJ incorrectly relied exclusively on the
testimony of employer's medical witness, which was given in the context of rebutting the § 20(a) presumption and did
not pertain to the controversion issue. On remand the ALJ was instructed to properly evaluate the issue of the nature and
extent of claimant's disability by weighing previously discredited medical testimony relating to that issue against
employer's medical witness' opinion viewed in the proper context.).

(n26)Footnote 25. Wheatley v. Adler, 407 F.2d 307 (D.C. Cir. 1968); Fabijanski v. Maher Terminals, Inc., 3 BRBS
421 (1976), aff'd mem. sub nom. Maher Terminals, Inc. v. Director, OWCP, 551 F.2d 307, 1977 A.M.C. 856 (3d Cir.
1977) (The administrative law judge held that claimant's total disability was temporary, not permanent in nature, since it
was possible that he might recover from his head injuries at some time in the future. However, the Board found, as a
matter of law, that the administrative law judge had erred in making his determination; since the administrative law
judge had doubts about claimant's recovery, they should have been resolved in the injured employee's favor, resulting in
a finding of permanent-total disability.). See also Diaz v. Tampa Ship Repair & Dry Dock Co., 15 BRBS 17 (1982)
(The Board held that the issuee of claimant's permanent total disability was properly before the ALJ since claimant's
pre-hearing statement listed the issue as one to be resolved at the hearing and a review of the record failed to
substantiate the employer's claim that the ALJ had indicated that only partial disability was at issue, distinguishing this
case from Hunter v. Duncanson-Harrelson Co.).

(n27)Footnote 26. See 20 C.F.R. § 702.336 (1990) for a discussion of the procedures to be followed when new
issues not previously considered arise during the course of a formal hearing:

"(a) If, during the course of the formal hearing, the evidence presented warrants consideration of an
issue or issues not previously considered, the hearing may be expanded to include the new issue. If in the
opinion of the administrative law judge the new issue requires additional time for preparation, the parties
shall be given a reasonable time within which to prepare for it. If the new issue arises from evidence that
has not been considered by the deputy commissioner, and such evidence is likely to resolve the case
without the need for a formal hearing, the administrative law judge may remand the case to the deputy
commissioner for his or her evaluation and recommendation pursuant to § 702.316."

"(b) At any time prior to the filing of the compensation order in the case, the administrative law
judge may in his discretion, upon the application of a party or upon his own motion, give notice that he
will consider any new issue. The parties shall be given not less than 10 days' notice of the hearing on
such new issue. The parties may stipulate that the issue may be heard at an earlier time and shall proceed
to a hearing on the new issue in the same manner as on an issue initially considered."

But see Fabijanski v. Maher Terminals, Inc., 3 BRBS 421 (1976), aff'd mem. sub nom. Maher Terminals, Inc. v.
Director, OWCP, 551 F.2d 307, 1977 A.M.C. 856 (3d Cir. 1977) ("In a claim for permanent disability, an
administrative law judge may properly find a lesser degree of disability without raising a"new issue' within the meaning
of 20 C.F.R. § 702.336.").

(n28)Footnote 27. Spearman v. Foxhall East Condominiums, 13 BRBS 722 (1981) (The case was remanded where
the employer seeking the hearing was confronted with a different assertion of the extent of claimant's disability from the
one that he was prepared to address and he was denied additional time to prepare his case.); Sams v. D.C. Transit
System, Inc., 9 BRBS 741 (1978); Seals v. Ingalls Shipbuilding Division of Litton Systems, Inc., 8 BRBS 182 (1978)
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(Awarding a claimant compensation for temporary total or permanent total disability when all that is sought is
compensation for temporary partial disability would operate to the employer's detriment, since he would be left
unprepared at the time of the hearing to meet the burden imposed in claims for total disability.); Hunter v.
Duncanson-Harrelson Co., 8 BRBS 83 (1978) (The Board found that the employer was prejudiced since he was not
notified that an award for permanent total disability was being considered by the administrative law judge. Although
evidence was presented by the employer concerning suitable job alternatives, it was directed towards another issue
relevant to the case, and was not vigorously presented as it would have been if he had been aware of the possibility that
the administrative law judge was considering such an alternative award.); Collins v. Todd Shipyards Corp., 5 BRBS 334
(1977) ("If, as the hearing proceeded and evidence was submitted, the administrative law judge became convinced that
consideration of the issue of permanent total disability was warranted, the employer should have been so notified and
given a chance to present argument and evidence in opposition to this greater degree of disability, inasmuch as different
standards of proof exist in claims for permanent partial, temporary total, and permanent total disability."); Swan v.
George Hyman Construction Co., 3 BRBS 490 (1976) (At the hearing and all prehearing procedures, claimant's counsel
stated that compensation was being sought for a 45% permanent partial disability. During the course of the hearing the
evidence admitted convinced the administrative law judge that claimant was entitled to be awarded benefits for
permanent total disability. The Board remanded the case, finding that the employer/carrier were prejudiced by not being
notified that the administrative law judge was considering the possibility that the disability was permanent and total. In
claims for permanent partial disability there is no burden on the employer to show available alternative employment.
Secondly, since this was a pre-amendment injury case the employer's liability for permanent partial disability was
limited to $24,000, but there was unlimited liability for permanent total disability. "It is a general rule that while the
scope of a hearing should not be arbitrarily limited, the issues in an administrative proceeding are ordinarily limited to
those raised in pleadings. Of course, proof may depart from pleadings and pleadings may be amended to proof as long
as no undue surprise results which is not remedied by a continuance."). But see Walker v. AAF Exchange Service, 5
BRBS 500 (1977) (The Board, distinguishing the facts of this case from Swan v. George HymanConstruction Co.,
supra, upheld an award for permanent total disability even though only temporary total disability was sought. At the
hearing the employer's counsel admitted that he was under the impression that claimant's claim was for permanent total
disability, not temporary total; thus it was reasonable to infer that he was prepared to defend against such a claim.
Furthermore, the Board could find no significant difference in the burden of proof that must be met for successfully
defending a claim for permanent total disability as opposed to one for temporary total: in either case the degree of
disability is the same, and the employer is charged with demonstrating that suitable work is actually available whether
the duration of the disability is projected to be short or indefinite. Finally, under the 1972 Amendments, the potential
liability of the employer was almost the same whether the disability was found to be temporary or permanent, so the
employer would be as likely to vigorously defend a claim for temporary total disability as he would one for permanent
total.).

(n29)Footnote 28. Gardner v. Bath Iron Works Corp., 640 F.2d 1385, 13 BRBS 101 (1st Cir. 1981) (The court
found ample evidence to show that claimant's disease was aggravated by his job situation. The court ruled it was not
significant to compensability as to whether claimant's employment actually altered the underlying disease process or
merely induced an attack of severs symptoms, since either circumstance produced the same result of temporary total
disability.); McCurley v. Kiewest Co., 22 BRBS 115 (1989) (The ALJ erred in relying upon the recommendation of an
assistant deputy commissioner in arriving at claimant's compensation rate for his temporary total disability.
Accordingly, the board vacated the ALJ's findings regarding the compensation rate to be paid to claimant, and on
remand the ALJ must reconsider the evidence of record regarding claimant's average weekly wage and the
compensation rate due claimant, if any, and make independent findings of fact on that issue. The ALJ failed to explicitly
set forth and discuss, and accept or reject, all of the evidence of record, which made it impossible for the Board to apply
its standard of review. Accordingly, the Board vacated the ALJ's award of temporary total disability compensation and
remanded the case for the ALJ to consider and discuss all the relevant evidence, make appropriate causation and
disability findings based on the relevant law and evidence, and give a written explanation of the reasons and basis for
those determinations. Additionally on remand, the ALJ must consider and discuss the post-hearing evidence submitted
by both parties. The Board vacated the ALJ's order that employer provide for the payment of future medical care at a
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specific clinic.).

(n30)Footnote 29. When claimant's condition has reached the stage where no further significant healing can be
expected, he will be considered to have reached his maximum medical improvement.

See Canizzo v. Frank J. Holleran, Inc., 6 BRBS 484 (1971) (Since claimant needed another operation on his left knee,
he had not reached his maximum medical improvement because the 18 months that claimant's surgeon had said were
necessary for power to return to claimant's knee had not yet elapsed.). See also Eckley v. Fibrex and Shipping Co., 21
BRBS 120 (1988) (The Board found that where decedent had been receiving temporary total disability benefits at the
time of his death and had not reached maximum medical improvement, but the record contained undisputed medical
evidence establishing that decedent had a longstanding permanent disability due to his back injury which would prevent
him from resuming his longshoreman career, the ALJ erred in failing to consider the nature of claimant's disability
under the Watson test. Accordingly, the Board reversed his finding of temporary disability and held that claimant was
entitled to benefits under either § 8(d)(3) or § 9, depending upon whether the ALJ, on remand, determines that decedent
was either permanently partially or permanently totally disabled at the time of his death.); Dixon v. McMullen and
Assocs., 19 BRBS 243 (1987) (The Board found that claimant's back condition was improving, during the normal
healing period for his injury, when he died. Therefore, since claimant had not reached maximum medical improvement,
the ALJ's finding of permanent disability was reversed. Furthermore, since the Board found employee to be temporarily
rather than permanently disabled, the ALJ's award of death benefits under § 9 had to be reversed. Where employer
failed to establish the existence of actual alternate employment in the vicinity where employee was injured, the Board
affirmed the ALJ's determination that employer failed to meet its burden and that claimant was therefore totally
disabled. Accordingly, the ALJ's decision was modified for an award of temporary total disability benefits until
employee's death.); Brown v. Bethlehem Steel Corp., 19 BRBS 200 (1986) (A prognosis that a claimant may improve in
the future does not support a finding that he has not yet reached maximum medical improvement. Accordingly, the
ALJ's finding that claimant reached maximum medical improvement was affirmed.); Swain v. Bath Iron Works Corp.,
17 BRBS 145 (1985) (The Board found that an ALJ's decision on remand awarding temporary total disability benefits
was supported by substantial evidence, and claimant failed to demonstrate reversible error in the ALJ's consideration of
the evidence where the ALJ on remand found that there was no disability after the end of claimant's temporary total
disability, since the Board's remand order did not limit the ALJ to a redetermination of the duration ofclaimant's partial
disability but rather directed the ALJ to make "further findings concerning the continuation of claimant's disability, if
any. '' The ALJ did not err in finding a physician's opinions to be less credible than another physician's opinions, since
credibility determinations are within the province of the trier-of-fact, who is not bound to accept the opinion or theory
of a particular doctor, but may weigh the medical evidence and draw his own inferences. The employer carried its
burden of producing evidence of suitable alternative employment by offering claimant two light duty clerical jobs at the
same wage level claimant earned prior to injury. The ALJ did not err in not transferring the case to another judge since
there was no proof of prejudice in the ALJ's consideration of the evidence.); Thompson v. Quinton Eng'rs, Ltd., 14
BRBS 395 (1981) (The Board vacated the ALJ's award of permanent total disability where it was determined by the
date on which decedent's temporary total disability payments were statutorily terminated, rather than by the fact of when
decedent had reached maximum medical improvement, as is required by law. Accordingly, the issue was remanded for
further findings.); Pardee v. Army and Air Force Exch. Serv., 13 BRBS 1130 (1981) (An award of temporary total
disability from September 1, 1977, and continuing, was vacated and the case remanded for a reconsideration in light of
the principles enunciated in Crum v. General Adjustment Bureau of whether the temporary aggravation of the claimant's
bronchial condition was continuing or whether all effects of the exposure to fumes had dissipated. "An award of
temporary total disability may be based only on the time during which the claimant was experiencing temporary
aggravation of his symptoms." There must also be a determination as to whether there was any permanent impairment
of the claimant's bronchial system as a result of the work-related aggravation. Finally, as to the extent of disability, there
must be an examination of whether the employer met his burden of showing realistic job opportunities during past
periods of temporary disability.).

(n31)Footnote 30. For a complete discussion of disability see text and footnotes on Permanent Total Disability,
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supra. See also Crum v. General Adjustment Bureau, 738 F.2d 474, 16 BRBS 115 (CRT) (D.C. Cir. 1984) (The D.C.
Circuit found that there was substantial evidence available for the Board to conclude that the ALJ's determination that
claimant's angina was causally related to his employment was correct, since both claimant's personal physician and the
employer's examining physician completely agreed that the stress and conditions of claimant's work precipitated and
aggravated the pains, which in turn disabled him from working. Furthermore, the court found no error in the conclusion
of both the ALJ and the Board that claimant's angina was a compensable injury within the scope of the Act, since
symptoms or manifestations of diseases and aggravation of a pre-existing condition, to the extent they cause disability
and are work related, constitute compensable injuries under the Act. The Board correctly reversed the ALJ's
determination that claimant suffered only from a partial disability and held that claimant was totally disabled, since the
ALJ failed to shift the burden of proof to the employer once claimant made a prima facie showing of total disability,
and the evidence before the ALJ was that the employer offered no alternative employment. Total disability would not
result in overcompensation since the award is to be adjusted so as to take into account the prior award of 15% partial
disability. The court reversed the Board's conclusion that claimant's angina was temporary and reinstated the ALJ's
determination that the injury was permanent since it was supported by substantial evidence and the ALJ reasoned that
although claimant's condition had improved significantly since leaving his job, on the evidence presented, the disability
was likely to become permanent.); Parklands, Inc. v. Director, OWCP, 22 BRBS 57 (CRT) (D.C. Cir. 1989) (The D.C.
Circuit found the ALJ's decision awarding claimant temporary total disability benefits was supported by substantial
evidence where: (1) the ALJ reasonably credited a physician's testimony supporting total disability, notwithstanding the
existence of conflicting expert testimony; (2) the Board's determinations were not unreasonable where it found that the
hospital records evidence, ostensibly indicating claimant was employable, and a photo of claimant carrying packages
with her injured arm, did not constitute evidence of non-disability; and (3) medical testimony and other record evidence
supported the ALJ's conclusion that claimant was totally disabled in November 1982. Accordingly, the court, upholding
the Board's conclusion that claimant was temporarily totally disabled as of November 1982, denied the petition for
review as to disability and disability payments.); Wilson v. Todd Shipyards Corp., 23 BRBS 24 (1989) (The evidence of
record was insufficient to support the ALJ's finding that claimant was in a drug-toxic state where the physician's
statement to that effect was not backed up by blood tests, and claimant's treating physician opined to the contrary.
Accordingly, the Board vacated the ALJ's finding that claimant was temporarily totally disabled. Furthermore, as
employer refused to give claimant his job back without a full medical release, which he was unable to obtain, claimant
established his inability to perform his usual employment. Therefore, the Board remanded the case to the ALJ for
further consideration of the medical evidence and a determination as to whether claimant established a prima facie case
of total disability due to his physical and/or emotional condition.); Janusziewicz v. Sun Shipbuilding & Dry Dock Co.,
22 BRBS 376 (1989) (The ALJ's finding that claimant's absences from work were due to the work-related aggravation
of his pulmonary condition was supported by substantial evidence, where the uncontradicted medical evidence of record
established that claimant's underlying pulmonary disease was aggravated by his work environment. Accordingly, the
Board affirmed the ALJ's award of temporary total disability benefits.); Burson v. T.Smith & Son, 22 BRBS 124 (1989)
(The ALJ did not err in finding that claimant was a voluntary retiree, where there was no evidence that he performed
any professional landscaping after his retirement from his longshore employment, despite claimant's testimony that he
intended to open a landscaping business. Accordingly, as claimant failed to establish a loss of wage-earning capacity,
the Board affirmed the ALJ's denial of benefits for temporary total disability.); Clophus v. Amoco Prod. Co., 21 BRBS
261 (1988) (Substantial evidence supported the conclusion that claimant's injury was work-related. The ALJ credited
claimant's and witnesses' testimony and medical reports, and employer failed to present any evidence to counter the
causal relationship. It was within the ALJ's discretion to credit a physician's opinion that claimant was unable to
perform manual labor. Accordingly, as employer presented no evidence of suitable alternate employment, the Board
affirmed the ALJ's finding that claimant was temporarily totally disabled.); Dove v. Southwest Marine, Inc., 18 BRBS
139 (1986) (The Board upheld the ALJ's finding that substantial evidence showed claimant was not totally disabled,
because he retained substantial and transferable skills, but refused to pursue suitable alternative employment.); Elliott v.
C & P Tel. Co., 16 BRBS 89 (1984) (The Board vacated and remanded an administrative law judge's decision denying
the claimant additional temporary total disability benefits for injuries sustained from a fall. The ALJ erred in requiring
the claimant to establish her inability to return to her usual "or other" employment. Claimant need only demonstrate she
could not return to her "usual" employment in order to shift the burden of demonstrating suitable alternative
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employment to the employer. Moreover, the claimant's ability to work only part-time, even if receiving full pay, would
indicate she could not return to her "usual" work. On remand, if the claimant is found incapable of returning to her
former full-time position, the employer must demonstrate a suitable part-time position in Washington, D.C., despite the
claimant's relocation to Ohio. The employer's failure to meet this burden would entitle the complainant to temporary
total disability. However, if the ALJ finds the employer has demonstrated suitable alternative employment, the
complainant will be entitled to temporary partial disability based on part-time employment.); Lobue v. Army and Air
Force Exch. Serv., 15 BRBS 407 (1983) (Where an employee is unable to perform his usual employment, the employer
has the burden of demonstrating the existence of suitable alternative employment and can not rely on the fact that the
employee held alternate employment with another employer.); Sylvester v. Bethlehem Steel Corp., 14 BRBS 234
(1981) (An award of temporary total disability benefits was affirmed because there was substantial evidence to support
the finding that claimant was unable to perform his regular employment as a result of environmental conditions
associated with his employment and because employer failed to produce evidence regarding suitable alternative
employment opportunities.).

(n32)Footnote 31. Compensation for permanent partial disability will be 662/3% of the claimant's average weekly
wages to be paid to the injured employee according to the schedule as follows:

"(1) Arm lost, three hundred and twelve weeks' compensation.

"(2) Leg lost, two hundred and eighty-eight weeks' compensation.

"(3) Hand lost, two hundred and forty-four weeks' compensation.

"(4) Foot lost, two hundred and five weeks' compensation.

"(5) Eye lost, one hundred and sixty weeks' compensation.

"(6) Thumb lost, seventy-five weeks' compensation.

"(7) First finger lost, forty-six weeks' compensation.

"(8) Great toe lost, thirty-eight weeks' compensation.

"(9) Second finger lost, thirty weeks' compensation.

"(10) Third finger lost, twenty-five weeks' compensation.

"(11) Toe other than great toe lost, sixteen weeks' compensation.

"(12) Fourth finger lost, fifteen weeks' compensation.

"(13) Loss of hearing: (A) Compensation for loss of hearing of one ear, fifty-two weeks. (B)
Compensation for loss of hearing of both ears, two hundred weeks. ...

"(14) Phalanges [bones of the fingers or the toes]: Compensation for loss of more than one phalange
of a digit shall be the same as for loss of the entire digit. Compensation for loss of the first phalange shall
be one-half of the compensation or loss of the entire digit.

"(15) Amputated arm or leg: Compensation for an arm or a leg, if amputated at or above the elbow
or the knee, shall be the same as for loss of a hand or foot.

"(16) Binocular vision or per centum of vision: Compensation for loss of binocular vision or for 80
per centum or more of the vision of an eye shall be the same as for loss of the eye.
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"(17) Two or more digits: Compensation for loss of two or more digits or one or more phalanges of
two or more digits, of a hand or foot may be proportioned to the loss of use of the hand or foot
occasioned thereby, but shall not exceed the compensation for loss of a hand or foot.

"(18) Total loss of use: Compensation for permanent total loss of use of a member shall be the same
as for loss of the member.

"(19) Partial loss or partial loss of use: Compensation for permanent partial loss or loss of use of a
member may be for proportionate loss or loss of use of the member.

"(20) Disfigurement: Proper and equitable compensation not to exceed $7,500 shall be awarded for
serious disfigurement of the face, head, or neck or of other normally exposed areas likely to handicap the
employee in securing or maintaining employment."

See also Mason v. Baltimore Stevedoring Co., 22 BRBS 413 (1989) (Where the injury occurred to a larger member
(arm) and impaired the smaller connected member (hand), the ALJ erred by rendering separate permanent partial
disability awards for claimant's arm and hand. See § 8(c)(1)-(20). Accordingly, the Board reversed the ALJ's dual
awards and modified his decision to award claimant permanent partial disability benefits for the 50% loss of use of his
arm. Section 8(c)(22), providing awards for each member, did not apply as claimant's disability resulted from one
accident. Furthermore, the award was for the arm where the injury to the arm occurred below the elbow. Where
claimant cited no law or evidence in support of his contentions as to temporary total disability, the Board held that the
ALJ's finding as to commencement of permanent partial disability, based on the opinion of claimant's treating
physician, was reasonable. Accordingly, it was affirmed.); Higgins v. Hampshire Gardens Apartments, 19 BRBS 77
(1986) (Where claimant's leg was amputated below the knee, the Board found that employer's liability was limited to
205 weeks for loss of a foot pursuant to § 8(c)(4), (15). Section 8(c)(15) indicates the congressional intent to preclude
liability for loss of the entire leg where only a below-the-knee amputation has been performed. Accordingly, the ALJ's
order was modified to hold employer liable for 205 weeks, with the Special Fund to be responsible thereafter.);
Davenport v. Apex Decorating Co., 18 BRBS 194 (1986) (The Board affirmed the running of the second set of
scheduled permanent partial disability awards, since the ALJ's finding that claimant's condition was stable enough to be
rated again in November 1976 was supported by uncontradicted evidence. Substantial evidence also supported the ALJ's
finding that claimant reached maximum medical improvement in July 1971, as his condition declined from then on.);
Fyall v. Delta Marine, Inc., 18 BRBS 241 (1986) (The Board held that claimant's award for permanent total disability
was proper under § 8(a). The fact that the injury was to a scheduled member of claimant's body did not limit him to
compensation under § 8(c). Accordingly, the ALJ's decision was affirmed.); Byrd v. Toledo Overseas Terminal, 18
BRBS 144 (1986) (The Board found that the ALJ erred in his computation of a schedule award where he applied the
percentage loss of use to the compensation rate for total loss of a leg and extended the award for the full time provided
in § 8(c)(2) for loss of a leg. The Board modified the award to run for the proportionate number of weeks attributable to
the loss of use of the member, at the full compensation rate of two-thirds of claimant's average weekly wage.
Furthermore, the Director's argument, that the schedule was not applicable when the physical impairment to the
scheduled body part combined with a pre-existing condition to result in a greater overall economic loss, was without
merit, and the Board accordingly affirmed the ALJ's holding limiting claimant to two schedule awards. Since the
schedule applied to the second knee injury, the ALJ erred by entitling claimant's second employer to § 8(f) relief,
because the benefits for that injury totaled only 57.6 weeks when properly calculated.); Turney v. Bethlehem Steel
Corp., 17 BRBS 232 (1985) (The Board held that since claimant's knee and back injuries arose from two separate
accidents, claimant was entitled to an award for his knee injury under §§ 8(c)(2) and (19), and for the back injury under
§ 8(c)(21), and therefore vacated an ALJ's award of permanent partial disability compensation under § 8(c)(21), and
remanded the case for the ALJ to weigh the evidence relating to claimant's separate 1975 knee injury under the schedule
award provisions of the Act.); Young v. Todd Pac. Shipyards Corp., 17 BRBS 201 (1985) The ALJ's award for pain and
suffering was vacated, as compensation under the schedule is only available for loss of use or loss of a member. Upon
remand, if the ALJ awards compensation for permanent partial disability, he must: (1) not include compensation for
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pain and suffering, and (2) evaluate and weigh the conflicting evidence and determine whether claimant has suffered a
loss to the hand or the arm.).

But see Long v. Director, OWCP, 767 F.2d 1578, 17 BRBS 149 (CRT) (9th Cir. 1985) (The Ninth Circuit affirmed
the board's denial of benefits and held that claimant, who suffered an accidental work-related injury to his back, could
not receive an award of benefits under §§ 8(c)(2) and 8(c)(19) of the Act for the partial loss of use of his leg. The court
found that those sections did not apply, notwithstanding the fact that as a direct result of the injury to an unscheduled
portion of the body, use of a leg was impaired, because Congress patterned the Act after a similar "scheduled benefits"
provision in the New York Workmen's Compensation Law, and therefore was presumed to have adopted the judicial
construction of that statute, which had been interpreted to preclude recovery of benefits under the schedule for the
impairment to a claimant's arms caused by an injury to the back of his neck. The court found that there was substantial
evidence to support the ALJ's finding that claimant's post-injury earnings were representative of his wage-earning
capacity.).

(n33)Footnote 32. Longshore and Harbor Workers' Compensation Act § 8(c)(21), 33 U.S.C. § 908(c)(21). See also
Andrews v. Jeffboat, Inc., 23 BRBS 169 (1990) (Since claimant incurred no wage loss on thedays he received holiday
pay, employer was not required to pay him compensation under the Act for those days. Accordingly, the Board reversed
the ALJ's determination that employer was not excused from compensation liability for the eight days employer paid
claimant holiday pay under the union contract, and modified the ALJ's decision to reflect employer's entitlement to a
credit for those days.); Frye v. Potomac Elec. Power Co., 21 BRBS 194 (1988) (In a matter of first impression, the
Board held that where claimant suffers two distinct injuries, a scheduled injury and a nonscheduled injury arising from a
single accident or multiple accidents, he may be entitled to receive compensation under both the schedule and §
8(c)(21), depending upon whether claimant's condition is the natural consequence of his work-related ankle injury or
constitutes a separate and distinct injury. Although claimant earned the same money on his post-injury job as he did
preinjury, the ALJ must consider, on remand, whether claimant sustained a loss of wage-earning capacity based on a
loss of overtime wages.); Palmer v. Washington Metro. Area Transit Auth., 20 BRBS 39 (1987) (The Board held that
the ALJ's finding that claimant's actual earnings fairly represented his earning capacity was supported by substantial
evidence, where: (1) claimant failed to produce evidence that his back will deteriorate; (2) claimant passed the physical
examination for his present job; (3) claimant's employment as a train operator was not at the benevolence of employer;
(4) the evidence on the whole did not indicate that claimant would face a higher risk than other train operators of being
forced to compete on the open market for a job, and (5) claimant's wages as a train operator equalled the wages of a bus
driver. Furthermore, substantial evidence supported the ALJ's determination that claimant had no reasonable
expectation of future loss in wage-earning capacity. Accordingly, the ALJ's denial of a permanent partial disability
award was affirmed.); Geisler v. Continental Grain Co., 20 BRBS 35 (1987) (Since claimant voluntarily undertook his
trainee-cook job without compensation long before sustaining the work-related injury, the ALJ's determination that this
expenditure of time was irrelevant to the average weekly wage determination was affirmed, as claimant was entitled to
be compensated only for the post-injury loss in wages which he would have earned but for the injury.); Morgan v.
Marine Corps Exch., 14 BRBS 784 (1982) (The Board refused to reduce an award for permanent partial disability that
ran concurrently with an award for permanent total disability merely because claimant's actual wages increased in the
years after this first injury. The increase in wages was due to claimant's increased value in the particular job he was
performing rather than to a decrease in difficulty in obtaining a job on the open labor market.).

(n34)Footnote 33. Longshore and Harbor Workers' Compensation Act § 8(c)(23), 33 U.S.C. § 908(c)(23). See also
Smith v. Ingalls Shipbuilding Div., 22 BRBS 46 (1989) (The ALJ's finding that claimant did not leave work in 1970
because of his health, and was therefore a voluntary retiree, was rational, supported by substantial evidence, and
accordingly affirmed by the Board, where claimant testified that: (1) he was not seriously ill in 1970 when he requested
the layoff; (2) he was able to perform his job; (3) he had a good attendance record; (4) he had no serious health
problems between 1970 and 1981; (5) he never sought medical attention for his lung condition; (6) he did not look for
other employment after his layoff; and (7) he did not attempt to regain his old job with employer. Where claimant was a
voluntary retiree, the ALJ correctly based his award of permanent partial disability benefits on the basis of the disability
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rating of record, provided by a physician. Where claimant did not attempt to submit additional evidence relevant to the
extent of his impairment until after the second extension of time that the ALJ had granted for this purpose, the ALJ did
not abuse his discretion by refusing to reopen the record.); Readel v. Foss Launch and Tug, 20 BRBS 229 (1987) (The
Board found that where the physicians of record agreed that claimant should not return to his regular heavy work as an
outside machinist, the ALJ's conclusion that claimant is permanently partially disabled was supported by substantial
evidence. Furthermore, the ALJ did not ignore the private investigator's report but rather discussed it fully in his
decision and determined that the evidence produced by the investigator was not inconsistent with claimant's assertions
that he was unable to perform his work. Accordingly, the ALJ's finding that claimant was permanently partially disabled
due to his February 1980 injury was affirmed.).

(n35)Footnote 34. "Average weekly wages" are determined as per Section 10(1)(2) of the Act.

(n36)Footnote 35. The percentage of "permanent impairment" is derived by looking at the American Medical
Association's promulgated guides as per Section 2(10) of the Act, and accompanying regulation 20 C.F.R. § 702.601(b)
(1990). See also Donnel v. Bath Iron Works Corp., 22 BRBS 136 (1989) (Although claimant was not entitled to an
award for permanent total disability, § 8(c)(23) allows for a permanent partial disability award based on a 100%
physical impairment. Accordingly, the Board held that on remand the ALJ may make such an award if he finds that the
evidence of record supports this conclusion.); Adams v. Newport News Shipbuilding and Dry Dock Co., 22 BRBS 78
(1989) (Where the ALJ found that decedent was entitled to benefits for a 50% permanent partial impairment, despite
decedent's condition having progressively worsened, the ALJ's finding was not irrational since the record was devoid of
medical opinion concerning the percentage of decedent's disability. Accordingly, the Board affirmed the ALJ's
finding.); Griffin v. Gates & Fox Constr. Co., 13 BRBS 384 (1981) (While determinations of the percentage of a knee
impairment are often equated to a percent of impairment to the leg, the Board overruled claimant's argument that as a
matter of law the percent of impairment to the knee must equal the percent of impairment to the leg. However, the
Board disallowed both the ALJ's conclusion that the percent of knee impairment was not equal to the percent of
impairment to the leg in this case and his subsequent conversion method for awardingdisability because they were
arbitrary, inadequately explained, and without the support of medical judgment.).

(n37)Footnote 36. Wayland v. Moore Dry Dock, 21 BRBS 177 (1988) (Where claimant presented at his hearing a
physician's medical opinion supporting his position, and was not contradicted by any evidence of record, the ALJ's
determination that claimant suffered no compensable disability prior to leaving the work force in 1983 was irrational
and unsupported by substantial evidence. Accordingly, the Board reversed the ALJ's determination that claimant's
asbestosis resulted in no compensable pre-retirement disability, and held that claimant was entitled to permanent partial
disability benefits from the date that his breathing problems made it necessary for him to hire an assistant, and, as a
matter of law, permanent total disability benefits from the commencement of his asbestosis-related retirement, since
employer submitted no evidence establishing the availability of suitable alternative jobs.); Cioffi v. Bethlehem Steel
Corp., 15 BRBS 201 (1982) (The Board upheld an ALJ's finding of a permanent partial disability despite the fact that
claimant's physician and a medical report were not unequivocal on the issue since the mere possibility of a favorable
change in claimant's condition does not preclude a finding of a permanent disability. Although the employer asserted
that he had been surprised by the permanency issue at the hearing, the Board affirmed the negative inference drawn by
the ALJ to the effect that the employer's failure to submit its physician's report of claimant's condition further supported
a finding of a permanent disability.); Amos v. Robert C. Herd & Co., 13 BRBS 1004 (1981) (Where the ALJ awarded
claimant an award under the schedule for a 10% disability of the right arm, the Board remanded for an explanation of
why the ALJ refused to follow the percentages of disability detected by the treating physician and why he concluded
that the claimant merely suffered a disability of the right arm. In addition, the ALJ was to determine whether the
claimant suffered a loss of wage-earning capacity under § 8(c)(21).); Ballard v. Newport News Shipbuilding & Dry
Dock Co., 8 BRBS 676 (1978) (The Board found that the administrative law judge did not err in awarding
compensation for a 5% permanent partial disability. Claimant testified he had experienced pain as a result of a herniated
disc which required surgery and intensive therapy. Since he was a sheetmetal worker whose duties were physically
strenuous, the administrative law judge was justified in inferring that claimant's disability could extend into the future as
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a result of increasing physical symptoms or decreased ability to compete in the open job market.); Amato v. Pittston
Stevedoring Corp., 6 BRBS 537 (1977) (After carefully reviewing the entire record of the case the Board found
substantial evidence to support the finding of a 30% loss of use of claimant's left arm. The administrative law judge
placed great weight on the testimony of one of the surgeons who had extensively tested and examined claimant less than
two months before the hearing and rated the impairment at approximately 1/3 of the left arm. He ignored another
orthopedic specialist's report which found only a 2% permanent partial disability, since this doctor's examination was
found to be less thorough. The administrative law judge also gave careful consideration to claimant's testimony about
the pain he suffered and the restriction of movement before arriving at the determination.); Tangorra v. National Steel
Shipbuilding Co., 6 BRBS 427 (1977) (The Board rejected the employer's argument that the administrative law judge's
finding of a 13% loss of use of claimant's left foot was arbitrary because he failed to enunciate the "guideline or
principles utilized" in reaching his conclusion, especially since the AMA Guide to Evaluation of Permanent Impairment
would rate claimant's injury at a maximum of 20% permanent partial disability. The administrative law judge was found
to be justified in basing his conclusion on claimant's testimony concerning the dull ache and weakness in his left ankle
which caused him to restrict his physical activities, the medical testimony of two doctors who found measurable
impairment of motion in claimant's left ankle and one doctor who indicated the possibility of further surgery and
increased pain.); Iglesias v. Pittston Stevedoring Corp., 6 BRBS 128 (1977) (The record revealed that the administrative
law judge reached the conclusion that the fracture of claimant's left great toe produced a 10% loss of use of his left foot
as a whole after thoroughly considering the opinions of the three doctors involved in the case as to the extent of the
disability and the effect of the injury on claimant's pre-existing condition of hallys ragus (an overlapping of toes), and
reviewing claimant's work record which revealed he had lost a substantial amount of time from work following the
injury for convalescence.).

(n38)Footnote 37. Scurlock v. Parr-Richmond Terminal Co., 6 BRBS 634 (1977) (The case was remanded for
consideration of what extent claimant was still suffering from disabilities attributed to two prior injuries. Unless the
claimant had regained full use of his right leg between the time of his prior injuries and his present knee injury, claimant
could get second or possibly third recovery for a disability for which he was previously compensated.). See also Von
Lindenberg v. I.T.O. Corp., 19 BRBS 233 (1987) (The Board found that where claimant was awarded a permanent
partial disability award for a 5% loss of use of his right arm under § 8(c)(1), (19), and had previously received payments
under the schedule for a 2.6% loss of the use of the same arm, employer was entitled to a credit for the previously paid
compensation, in order to preclude the possibility of double recovery.); Brown v. Bethlehem Steel Corp., 19 BRBS 200
(1986) (The Board found that the ALJ's impositionof a 50% permanent partial disability to a scheduled body part,
without credit for compensation paid for claimant's 1979 injury to the same body part, resulted in an improper double
recovery. Accordingly, the ALJ's refusal to give employer credit for the 20% disability paid with respect to the first
knee injury was reversed. Furthermore, the Board held that employer's credit should be based on the actual amount of
compensation paid rather than the percentage due. Employer was eligible for § 8(f) relief after paying 104 weeks of
disability based on claimant's 1982 average weekly wage, with a credit for benefits paid.).

(n39)Footnote 38. Travelers Insurance Co. v. Cardillo, 225 F.2d 137, 1955 A.M.C. 1667 (2d Cir.), cert. denied,
350 U.S. 913, 76 S. Ct. 196, 100 L. Ed. 800 (1955); McCabe v. Sun Shipbuilding & Dry Dock Co., 1 BRBS 509 (1975).
See also Burson v. T. Smith & Son, 22 BRBS 124 (1989) (Whether claimant voluntarily retired and therefore failed to
sustain a loss of wage-earning capacity was not relevant to claimant's entitlement to a schedule award for permanent
partial disability to his right toe. Accordingly, the Board vacated the ALJ's denial of benefits for permanent partial
disability, and remanded the case for the ALJ to determine the extent, if any, of claimant's disability of the toe.). But see
Lafaille v. General Dynamics Corp., 18 BRBS 88 (1986) (The ALJ's determination of no permanent partial disability
was affirmed since the record indicated no permanent wage loss.).

(n40)Footnote 39. Work-related hearing loss is to be compensated whether it resulted from an accident or an
occupational disease. Travelers Insurance Co. v. Cardillo, 225 F.2d 137, 1955 A.M.C. 1667 (2d Cir.), cert. denied, 350
U.S. 913, 76 S. Ct. 196, 100 L. Ed. 800 (1955). See also Fucci v. General Dynamics Corp., 23 BRBS 161 (1990) (The
Board affirmed the ALJ's determination under Section 10(i) that the time of injury was the date claimant became aware
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of the relationship between his employment, hearing loss, and disability, which was October 6, 1983, when his doctor
so informed him, and which was within one year of his retirement date. Furthermore, as the Board additionally held in
Machado that benefits for voluntary retirees who suffer hearing losses should be calculated under Section 8(c)(13), the
Board vacated the ALJ's award under Sections 2(10) and 8(c)(23) and modified it, holding that claimant was entitled to
receive benefits pursuant to Sections 10(i), 10(d)(2)(A), and 8(c)(13). Where the 1964 pre-employment audiogram
indicated no binaural hearing loss, the Board held that claimant had no pre-existing permanent partial disability
cognizable under Sections 8(c)(13) and 8(f) as amended in 1984 at the time of his hire. Therefore, the Board vacated the
ALJ's award of Section 8(f) relief based on this audiogram, but, since audiograms were taken during claimant's
employment, remanded the case for the ALJ to decide whether claimant's post-1964 audiograms support a Section 8(f)
award.); Machado v. General Dynamics Corp., 22 BRBS 176 (1989) (The Board rejected the Director's argument that
hearing loss due to prolonged noise exposure is not an occupational disease which does not immediately result in
disability within the meaning of the Act, and held that the ALJ properly determined that pursuant to § 10(i), the "time of
injury" in a hearing loss claim is the date on which claimant becomes aware of the relationship between his
employment, disease, and disability. Accordingly, the ALJ's finding of March 23, 1982, as the time of injury was
affirmed. Where the time of injury, March 23, 1982, was more than one year after claimant retired, the ALJ properly
used the post-retirement provisions of § 10(d)(2)(B) to determine that the average weekly wage was the national
average weekly wage applicable on that date. The Board held that benefits for voluntary retirees who suffer hearing loss
are to be calculated pursuant to § 8(c)(13), and are to be based on the percentage of actual hearing loss under the AMA
guides. Accordingly, the ALJ's award under §§ 2(10) and 8(c)(23) was vacated, and modified to entitle claimant to
receive the scheduled award, in a lump sum. The ALJ's § 8(f) award was modified so that employer's liability was for
22.5% of claimant's 25% hearing loss, as claimant had a 2.5% hearing loss prior to working for employer.); Fairley v.
Ingalls Shipbuilding, 22 BRBS 184 (1989) (The Board held that benefits for voluntary retirees who suffer work-related
hearing loss are to be calculated pursuant to § 8(c)(13) and are to be based on the percentage of actual hearing loss
under the AMA guides. Accordingly, the ALJ's award of permanent partial disability benefits for claimant's hearing loss
was affirmed.); McShane v. General Dynamics Corp., 22 BRBS 427 (1989) (The Board held that the ALJ's finding of a
5.3% pre-employment binaural hearing loss, obtained by converting, pursuant to § 8(c)(13)(E), claimant's
pre-employment monaural hearing loss into a binaural loss, was proper. Accordingly, his apportionment of liability for
claimant's benefits pursuant to § 8(f) was affirmed.); Gulley v. Ingalls Shipbuilding, Inc., 22 BRBS 262 (1989) (Where
claimant was a voluntary retiree who had suffered a 26.8% binaural hearing loss due to work-related noise exposure, the
Board affirmed the ALJ's award of benefits under Section 8(c)(13) for claimant's hearing loss.); Krotis v. General
Dynamics Corp., 22 BRBS 128 (1989) (Where no action was taken on claimant's 1979 claim following the disapproval
of the settlement and employer's voluntary payment of compensation, the claim remained open at the time of the
hearing on the subsequentclaim, and since the claims were for the same injury, the ALJ could properly treat the two
claims as one. Therefore, the ALJ did not err in computing one award for claimant's entire hearing loss as of the time of
the hearing and in determining the respective liabilities of employer and the Director at that time.); Cutting v. General
Dynamics Corp., 21 BRBS 108 (1988) (The Board found that since permanent partial disability for degree of permanent
impairment in hearing loss cases is covered by the schedule contained in § 8(c)(1)-(2), claimant was limited to an award
under § 8(c)(13), which is based upon the degree of impairment attributed to the loss of use of the particular part of the
body to which the subsection refers. Therefore, the ALJ did not err in calculating claimant's impairment based solely on
his binaural hearing loss rather than on the impairment of his whole person. Accordingly, the Board affirmed the ALJ's
decision awarding benefits under § 8(c)(13).); Worthington v. Newport News Shipbuilding and Dry Dock Co., 18
BRBS 200 (1986) (The Board held that although claimant only had a work-related hearing loss in his left ear, that loss
combined with claimant's existing right ear hearing loss to produce a greater impairment than the left ear injury alone
would have caused. Claimant was therefore entitled to compensation for his entire binaural hearing loss, and the ALJ's
decision was affirmed accordingly. Furthermore, the ALJ's determination that claimant's refusal to undergo surgery was
reasonable in light of medical evidence that surgery might have adverse effects, was rational and supported by the
record.); Byrd v. J.F. Shea Constr. Co., 18 BRBS 48 (1986) (Claimant was not entitled to receive permanent partial
disability benefits in addition to his permanent total disability award where claimant's hearing loss occurred after his
permanent total disability. Accordingly, the Board affirmed an ALJ's decision granting summary judgment to
employer.); Rathke v. Lockheed Shipbuilding and Constr. Co., 16 BRBS 77 (1984) (The Board denied permanent
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partial disability benefits for a scheduled hearing loss to a claimant whose permanent total disability was found to have
been the result of a combination of the hearing loss and his lung disease. Although the ALJ's finding of a combined
disability was supported by substantial evidence, the Board stated that it would have denied benefits even if the hearing
loss had been separately considered since it occurred after claimant became totally disabled. Although claimant asserted
that his work-related hearing loss predated the total disability, arguably entitling him to partial disability benefits, the
Board rejected this argument on finding that the dates of hearing loss diagnosis, manifestation and exposure conincided
with the date of permanent total disability.).

(n41)Footnote 40. Longshore and Harbor Workers' Compensation Act § 8(13)(C), 33 U.S.C. § 908(13)(C).

(n42)Footnote 41. Such physician is colloquially known as an ear, nose, and throat specialist. 20 C.F.R. §
702.441(b)(1) (1990) further expounds on the requirements of those who are able to administer the audiogram: "The
audiogram [is to be] administered by a licensed or certified audiologist, by a physician certified by the American Board
of Otolaryngology, or by a technician, under an audiologist's or physician's supervision, certified by the Council of
Accreditation on Occupational Hearing Conservation, or by any other person considered qualified by a hearing
conservation program authorized pursuant to 29 CFR 1910.95(g)(3) promulgated under the Occupational Safety and
Health Act of 1970 (29 U.S.C. 667). Thus, either a professional or trained technician may conduct audiometric testing.
However, to be acceptable under this subsection, a licensed or certified audiologist or otolaryngologist, as defined, must
ultimately interpret and certify the results of the audiogram. The accompanying report must set forth the testing
standards used and describe the method of evaluating the hearing loss as well as provide an evaluation of the reliability
of the test results." This is in conformity with congressional intent that those able to administer audiograms as
prescribed by the LHWCA should not be read literally. See Longshore and Harbor Workers' Compensation Act
Amendments of 1984: House Report on Conference Report on S. 38 (statement of Mr. Erlenborn).

(n43)Footnote 42. The creation of this list is statutorily provided for in Longshore and Harbor Workers'
Compensation Act § 7(c), 33 U.S.C. § 907(c). See also § 73 of this treatise.

(n44)Footnote 43. 20 C.F.R. § 702.441(b)(2) (1990) allows for the report to be given within 30 days after the
audiogram was administered. See also Ranks v. Bath Iron Works Corp., 22 BRBS 301 (1989) (The plain words of §
8(c)(13)(D) require actual physical receipt of the audiogram and its accompanying report before claimant is "aware" of
his injury. Therefore, the ALJ erred in finding that although claimants had not received copies of their audiograms, they
were aware of their injuries, for purposes of §§ 12 and 13, in 1974 and 1980, when they were informed of work-related
hearing losses by their doctors. Accordingly, the Board reversed the ALJ's finding that the claims were time-barred, and
as the evidence indicated the claims were timely, remanded the case for the ALJ to determine claimants' average weekly
wages and extent of hearing losses under §§ 10 and 8(c)(13)(E).); Grace v. Bath Iron Works Corp., 21 BRBS 244
(1988) (Where claimant did not receive the results of earlier audiograms, the Board held that substantial evidence
supported the ALJ's conclusion that since claimant was not aware of the nature and cause of his hearing loss until the
results of his March 10, 1983 audiogram were conveyed to him, that was his date of awareness. Accordingly, the Board
affirmed theALJ's holding that the carrier on the risk at that time was responsible for the payment of claimant's benefits.
Furthermore, the Board rejected insurer's argument that the date of awareness for purposes of calculating claimant's
average weekly wage was several years prior to March 10, 1983. The Board held § 10(i) contains identical language to
that used for occupational disease cases under §§ 12 and 13, which state that a claim for compensation does not begin to
run until claimant has knowledge of the causal connection between his work and hearing impairment.); Calicutt v.
Sheppard Air Force Base Billeting Fund, 16 BRBS 111 (1984) (The Board affirmed the deputy commissioner's order
reinstating compensation payments and benefits to a claimant suffering from back pains. Section 14(h) was not violated
since the deputy commissioner conducted an investigation, which revealed claimant was incapable of then undergoing
rehabilitation evaluation due to pain. Claimant did not refuse rehabilitation and was willing to submit to a later
evaluation. Therefore, the deputy commissioner's refusal to require such evaluation was proper, and § 7(d) did not
apply. Although the employer was denied an opportunity to demonstrate suitable alternative employment, the denial did
not amount to a due process violation since claimant subsequently and voluntarily entered rehabilitation training with
agencies selected by the employer.).
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(n45)Footnote 44. Another audiogram would have equally probative value if it was performed within the
prescribed standards of this section and its accompanying regulations. See 20 C.F.R. § 702.441(b)(3) (1990).

(n46)Footnote 45. For the purposes of this section, "same time" is defined as "within thirty days thereof where
noise exposure continues or within six months where exposure to excessive noise levels does not continue." 20 C.F.R. §
702.441(b)(3) (1990). Downey v. General Dynamics Corp., 22 BRBS 203 (1989) (Where a claim was filed in 1981
based upon a 1981 audiogram, but at the formal hearing in 1984, a subsequent audiogram was proffered by claimant,
the Board held that the ALJ acted in the most judicially efficient manner, while preserving the rights of the parties, in
finding that the 1984 audiogram documented aggravation of the original hearing loss between 1981 and 1984 through
continued exposure to industrial noise and therefore constituted a new injury and a new claim with appropriate notice,
separate from the one filed in 1981. Accordingly, the ALJ's award of benefits for claimant's increased hearing loss
between 1981 and 1984 was affirmed.).

(n47)Footnote 46. Longshore and Harbor Workers' Compensation Act § 8(13)(E), 33 U.S.C. § 908(13)(E). 20
C.F.R. § 702.441(d) (1990) further expounds on this requirement:

"In determining the loss of hearing under the Act, the evaluators shall use the criteria for measuring
and calculating hearing impairment as published and modified from time-to-time by the American
Medical Association in the Guides to the Evaluation of Permanent Impairment, using the most currently
revised edition of this publication. In addition, the audiometer used for testing the individual's threshold
of hearing must be calibrated according to current American National Standard Specifications for
Audiometers. Audiometer testing procedures required by hearing conservation programs pursuant to the
Occupational Safety and Health Act of 1970 should be followed (as described at 29 CFR, Section
1910.95 and appendices)."

See also Donnel v. Bath Iron Works Corp., 22 BRBS 136 (1989) (The Board held that the ALJ impermissibly
substituted his own opinion for the medical judgment of the physician by applying Table 10 rather than Table I of the
Guides, and by concluding that claimant had a forty percent impairment. Accordingly, his finding was vacated and the
case remanded for the ALJ to determine the extent of claimant's respiratory impairment under Table I based solely upon
the medical evidence of record.); Reggiannini v. General Dynamics Corp., 17 BRBS 254 (1985) (Since the ALJ's
finding of hearing loss was made utilizing nonAmerican Medical Association standards, the case was remanded for the
ALJ to calculate claimant's hearing loss under the current AMA formula.); Moore v. Newport News Shipbuilding &
Dry Dock Co., 15 BRBS 28 (1982) (The Board upheld an ALJ's assessment of the extent of a § 8(c)(13) hearing loss
which was based on the new AMA standard for measuring hearing loss. The employer argued that the application of
different standards for measuring the hearing loss of different claimants constituted a violation of due process rights and
signalled the need for the Department of Labor to promulgate regulations for a uniform formula. The Board, however,
sanctions the use of a variety of techniques for measuring the extent of a disability so long as the findings of the ALJ are
rational and based or substantial evidence. Here, the ALJ relied on the testimony of two expert witnesses both of whom
had applied and explained the new AMA standard and the ALJ's findings were affirmed.).

(n48)Footnote 47. Governed by Longshore and Harbor Workers' Compensation Act § 12, 33 U.S.C. § 912. See 20
C.F.R. § 702.212(a)(3) (1990).

(n49)Footnote 48. Governed by Longshore and Harbor Workers' Compensation Act § 13, 33 U.S.C. § 913. See 20
C.F.R. § 702.221(b) (1990).

(n50)Footnote 49. Longshore and Harbor Workers' Compensation Act § 8(13)(D), 33 U.S.C. § 908(13)(D). See
also Swain v. Bath Iron Works Corp., 18 BRBS 148 (1986) (The Board held the claim to be timely filed under §§ 12
and 13 because although claimant failed to file his claim within the one-year statute of limitations, there was no
evidencein the record that he received a copy of an audiogram and accompanying report at any time prior to the filing of
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the claim. The Board therefore remanded the case for the ALJ to consider the extent of claimant's hearing loss.);
Reggiannini v. General Dynamics Corp., 17 BRBS 254 (1985) (The Board agreed with an ALJ that a claim was timely
under both §§ 12 and 13 where the claim was filed almost a year prior to claimant's reception of an audiogram
indicating a hearing loss.); Larson v. Jones Oregon Stevedoring Co., 17 BRBS 205 (1985) (The Board affirmed an
ALJ's finding that the responsible employer was the employer during the last employment in which claimant was
exposed to injurious stimuli, where that employment was on August 30, 1979, and claimant received an audiogram and
accompanying report in December, 1979, despite having had his hearing loss diagnosed in April, 1979, while claimant
worked for another covered employer who exposed him to injurious stimuli. The ALJ therefore also dismissed the
earlier covered employer as a party to the claim. The claim was timely pursuant to § 12(a) because notice was filed 12
days after claimant received an audiogram and report. The Board remanded the case for the ALJ to calculate the
percentage of claimant's hearing loss according to the current American Medical Association formula, as per the 1984
Amendments to the Act since the ALJ's finding was based in part on nonAMA formulas.); Gentille v. Maryland
Shipbuilding & Dry Dock Co., 17 BRBS 191 (1985) (The Board affirmed an ALJ's finding that the instant claim was
timely under § 13, since the claim was filed five days after an audiogram report was submitted. The case was remanded,
however, for the ALJ to recalculate the percentage of hearing loss according to the applicable American Medical
Association formula, since the record did not contain sufficient information regarding the formulas used in determining
the values relied upon.).

See also Manders v. Alabama Dry Dock & Shipbuilding Corp., 23 BRBS 19 (1989) (The Board found that where
employer did not dispute that the claimants did not leave the workforce due to their hearing loss, they were voluntary
retirees within the meaning of the Act for purposes of their hearing loss claims and were entitled to benefits for their
hearing loss. Furthermore, since the claim was filed in 1986, the 1984 Amendments were applicable. Therefore, as
employer did not dispute that if the 1984 Amendments applied, claimants have complied with §§ 12 and 13, the ALJ's
determinations to that effect were affirmed as well as the award of benefits under § 8(c)(13).).

(n51)Footnote 50. See also Section 8(c)(5).

(n52)Footnote 51. The Board has determined that both loss of visual acuity (the ability of the eye to accurately
detect objects at both near and far distances) and visual efficiency (which refers to most other visual facets, e.g., light
sensitivity) may serve as the basis of a compensation award. Banks v. Moses Ecco Co., 8 BRBS 117 (1978). See also
Parsons Corp. of Cal. v. Director, OWCP, 619 F.2d 38, 12 BRBS 234 (9th Cir. 1980) (The Ninth Circuit affirmed a
compensation award to claimant where there was sufficient evidence to show that claimant's work environment
precipitated the disease which led to his blindness.).

(n53)Footnote 52. Gulf Stevedore Corp. v. Hollis, 298 F. Supp. 426 (S.D. Texas 1969), aff'd, 427 F.2d 160 (5th
Cir.), cert. denied, 400 U.S. 831, 91 S. Ct. 63, 27 L. Ed. 2d 62 (1970); McGregor v. National Steel & Shipbuilding Co.,
8 BRBS 48 (1978).

(n54)Footnote 53. Congress has determined that loss of wage-earning capacity is conclusively established when
one of the scheduled impairments is proven to be work-related. See discussion of wage-earning capacity § 74, supra.

(n55)Footnote 54. Gulf Stevedore Corp. v. Hollis, 298 F. Supp. 426 (S.D. Texas 1969), aff'd, 427 F.2d 160 (5th
Cir.), cert. denied, 480 U.S. 831 (1970) ("The language of the statute is clear. In the present case claimant has lost
ninety-five per cent of the vision of his right eye. He has suffered a loss under the plain meaning of section 8(c)(16).
The statute makes no reference to corrective lenses. To imply the requirement that claimant's injury qualify as a"loss'
only if the required percentage of impairment cannot be corrected with lenses, is contrary to the liberality with which
the Longshoremen's Act is usually construed."). See Banks v. Moses-Ecco Co., 8 BRBS 117 (1978) (The administrative
law judge refused to award claimant compensation based on the fact that the "occasional tearing" that he suffered did
not present him with any "measurable difficulties" especially since he could wear protective goggles to prevent the
tearing. On review, however, the Board found that these findings were error as a matter of law and the case was
remanded for a determination of the extent of claimant's visual disability.). See also National Steel & Shipbuilding Co.,
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Inc. v. Director, OWCP, 703 F.2d 417, 16 BRBS 82 (CRT) (9th Cir. 1983) (The Ninth Circuit held that the Board's use
of claimant's uncorrected vision to determine the extent of his disability and the fact of his entitlement to a scheduled
award was correct. It was argued that claimant's disability should have been measured by his corrected vision and the
award should have been limited to an unscheduled award for a partial disability. Citing to the Supreme Court's opinion
in Potomac Electric Power Co. v. Director, OWCP, the circuit court held that despite any incongruous results the use of
uncorrected vision constituted a liberal construction of the Act and was in accord with the Act's "compelling
language.").

(n56)Footnote 55. See Section 8(c)(3).

(n57)Footnote 56. See Section 8(c)(4). See also Vanison v. Greyhound Lines, 17 BRBS 179 (1985) (The Board
found that an ALJ's decision to award benefits for loss of claimant's distal phalange rather than for a 30% loss of use of
his right foot was supported by substantial evidence, where the ALJ thoroughly considered the medical opinions of
record for evidence of disability beyond claimant's amputated distal phalange and noted claimant's testimony regarding
soreness, pain, and loss of balance, and credited the concurring opinions of two physicians over the contrary testimony
of a third physician because: (1) their assessments were more clear and detailed; (2) one of them was claimant's treating
physician; and (3) the third physician never explained how he arrived at his diagnosis.).

(n58)Footnote 57. Cross v. Lavino Shipping Co., 6 BRBS 579 (1977) (The Board held that claimant's injury to the
"fleshy portion between the thumb" which necessitated the operating surgeon to make an incision on the underside of
claimant's wrist to recover a tendon, supported a finding that claimant suffered a 25% loss of the use of the hand.
Claimant sometimes experienced lumps in the incision area, his hand was often stiff and sore, the application of
pressure produced pain and there had been a loss of strength in his grip.).

(n59)Footnote 58. Neither the Act nor the regulations set forth an objective standard for the determination of what
constitutes a "serious disfigurement." Bean v. Sun Shipbuilding & Dry Dock Co., 7 BRBS 605 (1978).

(n60)Footnote 59. Section 8(c)(20) provides: "Disfigurement: Proper and equitable compensation not to exceed
$7,500 shall be awarded for serious disfigurement of the face, head, or neck or of other normally exposed areas likely to
handicap the employee in securing or maintaining employment."

(n61)Footnote 60. Schreck v. Newport News Shipbuilding & Dry Dock Co., 10 BRBS 611 (1978). See Brysiak v.
Sun Shipbuilding & Dry Dock Co., 2 BRBS 197 (1976). See also Arrar v. St. Louis Shipbuilding Co., 20 BRBS 79
(CRT) (8th Cir. 1987) (The Eighth Circuit held that substantial evidence supported the Board's finding that claimant
suffered a disfigurement but not a scheduled or unscheduled disability due to his work-related incident, where: (1) the
medical opinions indicated that any sight or auditory problems claimant had were not related to the incident; and (2)
claimant's injuries to his nose and teeth did not affect his wage-earning capacity. Accordingly, as employer rebutted the
§ 20(a) presumption and the evidence as a whole established a lack of disability, the Board's granting of disfigurement
benefits but denial of disability benefits was affirmed.).

(n62)Footnote 61. Fuduli v. Maresco Boat Yard, Inc., 7 BRBS 982 (1978) ("[F]acial disfigurements are
compensated differently than scheduled loss of members and unscheduled partial loss to the whole worker, based not on
average weekly wages but on an arbitrary lump-sum figure. As such, disfigurements come as close to a tort-like
measure of damages as the wage-earning principle of workers' compensation law will allow without abandoning that
principle. See 2A Larson Workmens' Compensation Law § 65.30 (1977); N.Y. Central R.R. v. Bianc, 250 U.S. 596
(1919). Moreover, facial disfigurements contribute at best only indirectly to actual physically-based partial loss.
Disfigurement awards do not compensate for physical disabilities in the sense that scheduled awards for lost members
do, there generally being no physical restrictions from a scar as there are from a scheduled loss." Accordingly, the
Board has determined that permanent partial awards for facial disfigurement under Section 8(c)(20) and unscheduled
permanent partial loss to the whole worker under Section 8(c)(21) can run concurrently.). See also discussion of Section
8(c)(21), infra.
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(n63)Footnote 62. Creamer v. I.T.O. Corp., 9 BRBS 812 (1978) (Since the administrative law judge classified the
scar on claimant's right shin as "a very minor injury," and no effect on claimant's wage earning capacity was shown, the
Board affirmed the administrative law judge's denial of the disability claim.). See also Winston v. Ingalls Shipbuilding,
Inc., 16 BRBS 168 (1984) (Claimant failed to establish that he was entitled to additional compensation for
disfigurement under § 8(c)(20), where claimant continued his employment with the employer and did not demonstrate
that the disfigurement to the hands and arms was likely to handicap him in securing future employment. However, the
Board remanded the case for two determinations; whether the medical expenses incurred for treatment by a plastic
surgeon for claimant's physical injuries were compensable, and whether claimant had suffered a psychological injury
arising out of employment.).

(n64)Footnote 63. Section 8(c)(22) states: "In any case in which there shall be a loss of, or loss of use of more than
one member or parts of more than one member set forth in paragraphs (1) to (19) of this subdivision, not amounting to
permanent total disability, the award of compensation shall be for the loss of, or loss of use of, each such member, or
part thereof, which awards shall run consecutively, except that where the injury affects only two or more digits of the
same hand or foot, paragraph (17) of this subdivision shall apply."

See also Garcia v. National Steel & Shipbuilding Co., 21 BRBS 314 (1988) (The Board reversed the ALJ's
disallowance of a credit for state payments against federal scheduled awards under §§ 8(c)(2) and (22), which had been
based on the fact that two different disabilities were involved. Employer, under § 3(e), was entitled to a credit for the
entire amount of its state payments applicable to an injury for which benefits are also sought under the Longshore Act,
regardless of the type or disability involved. Furthermore, the Board vacated the ALJ's 3(e) findings and remanded the
case for a determination of the amount of benefits employer paid claimant for his two left knee injuries and for the
injury to his right knee and back, since the evidence of record was insufficient for such determination.).

(n65)Footnote 64. James v. Bethlehem Steel Corp., 5 BRBS 707 (1977) (the Board agreed with the contention that
the administrative law judge erred as a matter of law by overlapping an award of permanent partial disability for a
hearing loss with a temporary total disability award for an asthma condition). See also Darden v. Newport News
Shipbuilding and Dry Dock Co., 18 BRBS 224 (1986) (The ALJ's determination that claimant's permanent partial
disability commenced on the date the job offered by employer became available was affirmed. The Board noted that
where the only evidence offered to establish that claimant's permanent disability was partial rather than total was a job
offer in one of employer's programs, employer may not claim that the permanent partial disability should be measured
from a date on which the program did not exist. Accordingly, the award for permanent partial disability under the
schedule was not subsumed in a prior award for permanent total disability.). But see Wright v. Superior Boat Works, 16
BRBS 17 (1983) (The Board rejected the employer's double-recovery argument and held that the claimant was entitled
to a disfigurement award for his arms under § 8(c)(20) of the Act, in addition to scheduled permanent partial disability
under § 8(c)(1), since the claimant suffered both physical restrictions to his arms and personal unsightliness, which
hampered his ability to obtain employment.).

(n66)Footnote 65. Potomac Electric Power Co. v. Director, OWCP, 449 U.S. 268, 101 S. Ct. 509, 66 L. Ed. 2d
446, 14 BRBS 363 (1980). See also Vanison v. Greyhound Lines, 17 BRBS 179 (1985) (Although the physicians whose
opinions the ALJ credited in finding that claimant did not prove a partial loss of use of his foot assessed claimant's toe
disability at 75% and 100% respectively, since § 8(c)(14) specifically provides that compensation for loss of the first
phalange of a digit shall be one-half of the compensation for loss of the entire digit, the ALJ correctly applied this
provision of the schedule since it specified the precise manner of compensation for claimant's injury.); Presley v.
Tinsley Maintenance Serv., 15 BRBS 245 (1983) (The Board once again remanded this case after finding that the
Supreme Court's decision in Potomac Elec. Power Co. v. Director, OWCP did not render the dispute in this case moot.
Although the ALJ properly refused to consider whether claimant was entitled to increased compensation for a scheduled
disability under § 8(c)(21), the ALJ's refusal to consider claimant's entitlement to permanent total disability benefits was
erroneous. The Court's decision in PEPCO does not preclude a § 8(a) award for permanent total disability merely
because the injury is to a member of the body enumerated in the schedules so long as the evidence indicates entitlement
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to a § 8(a) award. Since claimant had consistently argued that his condition had increased from a permanent partial to a
permanent total disability, denial of the request for modification of the previously entered award without considering
whether the disability was now total was erroneous.); McKee v. D.E. Foster Co., 14 BRBS 513 (1981) (The Board
vacated claimants permanent partial disability award under § 8(c)(21) and remanded the case for the ALJ's alternate
30% disability scheduled award to be entered where claimant's injury is covered under the schedule, and where the
Supreme Court ruled in PEPCO v. Director, OWCP that "a permanently partially disabled employee, entitled to
compensation under the statutory schedule, may not elect to receive a larger recovery under § 8(c)(21)."); Davenport v.
Apex Decorating Co., 13 BRBS 1029 (1981) (The claimant, who received scheduled awards under §§ 8(c)(2) and
8(c)(19) of 28.8 weeks of compensation for the original 10% partial disability and for 43 weeks for the
15%-deterioration of the disability over a five year period, could not be compensated for all of the years during which
his condition deteriorated. A claimant who receives a scheduled award under §§ 8(c)(1)-(20) cannot be compensated for
an injury under § 8(c)(21).).

(n67)Footnote 66. Brandt v. Avondale Shipyards, Inc., 16 BRBS 120 (1984). See also Burch v. Superior Oil Co.,
15 BRBS 423 (1983) (The Board affirmed a finding of the ALJ that the claimant was partially disabled, rejecting the
claimant's argument that he was totally disabled when he continued to work while in pain for an accommodating
employer.).

(n68)Footnote 67. Schenker v. Washington Post Co., 6 BRBS 34 (1977) (Section 8(c)(21) compensates loss of
wage-earning capacity, not loss of present earnings. Therefore a claimant whose union went on strike four months after
the filing of the claim may continue receiving payments throughout its duration. Claimant's wage-earning capacity
diminished before the strike began due to his back injury and continued thereafter. If claimant had continued to work for
the employer he would have been entitled to benefits; so the fact that the union struck the employer's facility was
deemed irrelevant.). See also Andrews v. Jeffboat, Inc., 23 BRBS 169 (1990) (The ALJ could reasonably find that
claimant did not have continuing back problems, where the medical evidence consisted of two doctors whose opinions
supported the ALJ's conclusion. Accordingly, the Board affirmed the ALJ's finding that claimant did not sustain a
permanent disability due to his January 1984 back injury. Substantial evidence supported the ALJ's finding that
claimant was unable to perform his usual work where the ALJ compared the job restrictions provided by a physician
with the tasks required by claimant's usual job, and concluded that those restrictions prevented claimant from returning
to the job. The Board therefore affirmed the ALJ's finding that claimant was unable to return to his usual work due to
his July 1984 injury, and noted that it was reasonable to infer that if claimant did return to work after this injury, it was
due to extraordinary means. Where the ALJ found that claimant's disability resulted from a shoulder injury, he properly
determined that the disability was compensable under Section 8(c)(21), since the Section 8(c) schedule is not applicable
where the actual injury is to a body part not specifically listed in the schedule, even if it results in disability to a part of
the body which is listed. Accordingly, the Board affirmed the ALJ's award pursuant to Section 8(c)(21).); Thompson v.
Lockheed Shipbuilding and Constr. Co., 21 BRBS 94 (1988) (The Board affirmed the ALJ's award pursuant to §
8(c)(21), since the limit claimant's recovery to a schedule award for loss of use of his ankle would effectively deny
claimant recovery for his work-related back condition, which was compensable as claimant was entitled to recover for
the sequelae of his work-related injury. Employer failed to identify higher paying jobs that constituted suitable
alternative employment where the precise nature, terms and actual availability of the noted jobs were not elicited.
Accordingly, the Board affirmed the ALJ's finding as to wage-earning capacity.); West v. Port of Portland, 21 BRBS 87
(1988) (The Board, on reconsideration, modified its original holding (see 20 BRBS 162) to allow an award for tinnitus
under § 8(c)(21) under circumstances where claimant has a distinct physical impairment due to tinnitus and has
established a loss in wage-earning capacity due to the condition. However, as claimant failed to prove a loss in
wage-earning capacity due to his tinnitus, the Board affirmed its original holding that claimant was not entitled to an
award under § 8(c)(21).); Moore v. Director, OWCP, 20 BRBS 68 (CRT) (7th Cir. 1987) (The Seventh Circuit found
that the ALJ's strongest reason for denying compensation, that claimant had never missed work or lost earnings due to
his foot injury, was not supported by substantial evidence where it was based on an erroneous finding of fact.
Accordingly, the Board's order affirming the ALJ's decision was vacated and remanded for further findings of fact by
the ALJ as to whether or not claimant's absence from work from January to July 1981 was due to his foot injury.);
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Misho v. Dillingham Marine & Mfg., 17 BRBS 188 (1985) (The Board affirmed an ALJ's findings that: (1) an employer
was not bound by the stipulations affecting its liability, and (2) claimant failed to establish a loss of wage-earning
capacity due to a work-related fall, because although claimant's medical condition may have worsened, that fact does
not address the change in his work capacity, if any. The Board, therefore, affirmed the ALJ's denial of benefits for
permanent partial disability under § 8(c)(21).); Grimes v. Exxon Co., U.S.A., 14 BRBS 573 (1981) (The Board rejected
employer's argument that since claimant's arm was disabled due to his shoulder injury, and since shoulders are not areas
of the body covered under the schedule, claimant should have been limited to compensation for partial loss of use of his
arm under schedule §§ 8(c)(1) and 8(c)(19). The Board held that "the schedule is not applicable where the actual injury
is to a party of the body not specifically listed therein, even if the injury results in disability to a scheduled part of the
body."); Mahar v. Todd Shipyards Corp., 13 BRBS 603 (1981) (The Board ruled, pursuant to its holding in Tisdale v.
Owens-Corning Fiberware Co., that a permanently totally disabled claimant cannot receive additional permanent partial
disability compensation for a subsequent scheduled hearing loss. The fact that claimant filed his permanent partial
disability claim before his permanent total disability claim was not relevant where he failed to establish that the date of
injury for the hearing loss had occurred prior to the actual onset of permanent total disability.); Tisdale v.
Owens-Corning Fiber Glass Co., 13 BRBS 67 (1981), aff'd in an unpublished opinion, (9th Cir. 1982) (A claimant who
is permanently totally disabled while receiving an award for permanent partial disability under § 8(c)(21), based on loss
in wage-earning capacity, must continue to receive the concurrent awards to be fully compensated for the loss.
Claimant's permanent total disability award under § 8(a), however, would be based on his remaining wage-earning
capacity following his § 8(c)(21) award.).

(n69)Footnote 68. Such compensation is to be paid during the continuance of the partial disability, subject to
reconsideration of the degree of impairment by the deputy commissioner on his own motion or upon application of any
party in interest. See also Seidel v. General Dynamics Corp., 22 BRBS 403 (1989) (The Board held the ALJ's
determination that claimant was more like an employee than a store-owner was rational, since claimant invested no
money in the store but performed extensive services for it. Therefore, where claimant earned $200 per week as the store
manager and was also entitled to $5,000 of the store's profits, those profits were correctly included in the consideration
of claimant's wage-earning capacity. However, as claimant's receipt of any profits was merely speculative, since the
record indicated that the store profits would probably go into further expansion, the ALJ's inclusion of the $5,000 in
claimant's wage-earning capacity was erroneous. Accordingly, the Board vacated the ALJ's $300 per week post-injury
wage-earning capacity and modified it to $200 to reflect the wages actually received. In light of the physician's
discharge of claimant on September 23, 1985, the Board affirmed the ALJ's permanency finding of September 24, 1985.
Furthermore, the Board also affirmed the ALJ's determination that once suitable alternative employment was shown to
be available, claimant's ultimate post-injury wage-earning capacity was established from the time his condition became
permanent, not from the time he actually obtained suitable alternative employment or began earning his full salary.);
White v. Bath Iron Works Corp., 19 BRBS 70 (CRT) (1987) (The First Circuit found that the ALJ's determination of
claimant's lost wage-earning capacity was reasonable where the amount awarded was the difference between claimant's
wages as a welder at the time of injury and what a beginning planner (the job claimant was given upon his return to
work) was receiving at the time of injury.); Kleiner v. Todd Shipyards Corp., 16 BRBS 297 (1984) (A Board member
affirmed the ALJ's method of calculation of permanent partial disability benefits, since it has been repeatedly held that
the Act requires comparison of actual wages at the time of injury with the wages the post-injury job paid at the time of
injury.); Bouchard v. General Dynamics Corp., 14 BRBS 839 (1982) (The Board found that an ALJ erred when he
terminated a § 8(c)(21) award for permanent partial disability at the time that claimant was found permanently totally
disabled since the latter award was based on claimant's remaining wage-earning capacity after the first injury. Although
the extent of the diminution of claimant's wage earning capacity under the permanent partial disability award was stated
in a percentage figure the award was upheld since the record revealed that the ALJ had fully considered the § 8(h)
factors.).

(n70)Footnote 69. Ballard v. Newport News Shipbuilding & Dry Dock Co., 8 BRBS 676 (1978) (The case was
remanded for redetermination because the administrative law judge failed to specify the dollar amount of claimant's
post-injury wage-earning capacity.); Lawson v. Atlantic & Gulf Grain Stevedores Co., 6 BRBS 770 (1977) (Since the
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administrative law judge made a rough approximation without relying on the formula, the Board remanded for a
redetermination of compensation benefits.); Bennett v. Sun Shipbuilding & Dry Dock Co., 5 BRBS 609 (1977) (The
figure for the rate of compensation must be based on claimant's actual average weekly wages and not on speculation as
to what his wages might have been.); Stutz v. Independent Stevedore Co., 3 BRBS 72 (1975). See also Hoopes v. Todd
Shipyards Corp., 16 BRBS 160 (1984) (The Board affirmed the ALJ's finding of claimant's permanent partial disability,
where the employer conceded that the record evidence supported that conclusion. The Board had no authority to grant
the employer's request to instruct claimant to return to work pending a recurrence of claimant's symptoms, as the
Board's scope of review is limited to determining only whether substantial evidence supports the ALJ's findings.);
Devillier v. National Steel & Shipbuilding Co., 14 BRBS 598 (1981) (The Board found substantial evidence to affirm
the ALJ's determination of claimant's wage-earning capacity pursuant to §§ 8(c)(21) and 8(h). However, the ALJ erred
in computing the amount of the permanent partial disability award, and the Board therefore modified the compensation
to be "662/3 percent of the difference between claimant's average weekly wage and his wage-earning capacity thereafter
(loss of wage-earning capacity)," in accordance with § 8(c)(21).); Phillips v. Cal. Stevedore & Ballast Co., 14 BRBS
498 (1981) (On remand, the ALJ was incorrect in basing loss of wage-earning capacity only on claimant's side
occupation of horse trainer, and not on his main occupation as ship's clerk. The Act calls for wage calculations to be
based "upon all of the earnings of the claimant." Furthermore, while the Board may have reversed the judge's finding of
total disability regarding employment as a ship's clerk, this did not preclude a finding of any partial disability pertaining
to that field. Therefore, the Board remanded the issue again for a proper determination of the extent of claimant's
permanent partial disability, if any.); Parker v. Consolidated Fibres, Inc., 14 BRBS 388 (1981) (The Board reversed the
ALJ's ruling regarding claimant's wage-earning capacity where he calculated such based on the weekly wage at which
claimant started a post-injury job rather than on the wage level of his most recent post-injury employment, and where
the judge did not explicitly set forth the rationale behind such calculations. Upon remand the ALJ must compute loss of
wage-earning capacity "with reference to the difference between average weekly wage at the time of injury and average
weekly wage in the new employment as adjusted to reflect the average weekly wage of the new employment at the time
of injury."); James v. Sol Salins, Inc., 13 BRBS 762 (1981) (Where there can be onlyone average weekly wage upon
which compensation for an injury may be based regardless of how the disability is characterized, and where the ALJ
calculated a higher wage for his award of permanent partial disability than the wage upon which employer had based its
voluntary payments for temporary total disability, the Board ruled that the judge had erred in denying claimant's request
to adjust employer's voluntary payments to reflect the higher average weekly wage.); Wise v. Horace Allen Excavating
Co., 7 BRBS 1052 (1978).

(n71)Footnote 70. See discussion of computation of average weekly wages under § 74, supra. See also Harrison v.
Todd Pac. Shipyards Corp., 21 BRBS 339 (1988) (The ALJ, in calculating claimant's average annual wage-earning
capacity pursuant to § 10(c), reasonably relied upon an average annual earnings figure for 1982 which was higher than
that which was previously enjoyed by claimant, since he landed the higher-paying job with employer in that year.
Accordingly, the Board affirmed the ALJ's computation of claimant's average weekly wage.); Mattera v. M/V Mary
Antoinette, 20 BRBS 43 (1987) (The Board affirmed the ALJ's computation of claimant's average weekly wage, under §
10(c), where her credibility determinations were neither inherently incredible nor patently unreasonable, and it was
within her discretion to base her calculation solely upon claimant's federal tax records and to reject claimant's
contention that he earned an additional $10,820 which was unreported on his tax return.).

(n72)Footnote 71. See Hollingsworth v. Caruthersville Shipyard, 9 BRBS 775 (1979); Brooks v. Ingalls
Shipbuilding, 7 BRBS 1038 (1978). See also Masinter v. Tenneco Oil, 867 F.2d 892, 1989 A.M.C. 2241, 2249 (5th Cir.
1989) (The district court correctly awarded plaintiff a sum for past wage loss that was based on his potential income
minus his actual income minus taxes. The court did, however, err in basing plaintiff's future lost wages on his ability to
earn only minimum wage, since the record indicated that plaintiff was intelligent with some college education.); Spinner
v. Safeway Stores, Inc., 18 BRBS 155 (1986) (The Board affirmed the ALJ's conclusion that claimant was permanently
partially disabled despite having no current loss of wage-earning capacity. The de minimis award was approved since
the ALJ's conclusion that claimant carried his burden of proving a reasonable expectation of future loss of wage-earning
capacity was in accordance with the District of Columbia Circuit case law.); Darcell v. FMC Corp., Marine and Rail
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Equip. Div., 14 BRBS 294 (1981) (The claimant's post-injury wage-earning capacity was not reduced where there was
substantial evidence to show that claimant's post-injury earnings were representative of his post-injury earning capacity.
Since claimant alleged that he suffered a reduced wage-earning capacity in the open labor market, the standard used was
whether claimant's employment was sufficiently regular and continuous to establish a true earning capacity.); Townsend
v. Potomac Elec. Power Co., 13 BRBS 127 (1981) (An ALJ's denial of a claim for temporary partial disability benefits
was reversed and remanded where the ALJ failed to determine which of claimant's co-workers' earnings were most
compatible to the claimant's. On remand, if the record contains inadequate information on this point, the ALJ was
directed to obtain whatever additional evidence was needed in accordance with 20 C.F.R. § 802.405 and § 702.339.).

(n73)Footnote 72. Brooks v. Ingalls Shipbuilding, 7 BRBS 1038 (1978) (The administrative law judge is to base
his decisions and orders on substantial evidence and reasoned findings in order for effective review to be possible.). See
Spikes v. Bethlehem Steel Co., 10 BRBS 720 (1978). See also Hole v. Miami Shipyards Corp., 640 F.2d 769, 13 BRBS
237 (5th Cir. 1981) (Where an ALJ's decision that claimant's present wages did not accurately represent his earning
capacity was a reasonable conclusion from the evidence, the court ruled that the Board had exceeded its authority under
the Act by reversing the decision solely because it had reached a different, equally reasonable judgment.); Warren v.
National Steel and Shipbuilding Co., 21 BRBS 149 (1988) (Where the ALJ failed to consider whether claimant's wages
after her first injury fairly and reasonably represented her post-injury wage-earning capacity and did not discuss the
factors enunciated in Devillier, the Board remanded the case for the ALJ to explain which factors he relied on in finding
claimant permanently partially disabled. Furthermore, the Board held that the ALJ must also consider whether
claimant's permanent partial disability award should be adjusted to reflect claimant's subsequent increase in her average
weekly wage since she was also receiving permanent total disability payments.); Dunn v. Detyens Shipyards, Inc., 13
BRBS 462 (1981) (Where claimant did have actual earnings immediately following his injury, but where the record
only contained his post-injury income at a job six years later, the Board lacked sufficient information to rule on the
ALJ's conclusion that claimant's post-injury earnings did not reasonably represent his wage-earning capacity, and
therefore vacated the alternate amount the judge established as premature andunsupported. If, after accumulating more
evidence on remand, the ALJ still finds claimant's actual earnings to be unrepresentative of his wage-earning capacity,
then he should establish a reasonable amount in accordance with § 8(h).).

(n74)Footnote 73. Allan v. Todd Shipyards Corp., 8 BRBS 570 (1978). See also Licor v. Washington Metro. Area
Transit Auth., 22 BRBS 90 (CRT) (D.C. Cir. 1989) (The D.C. Circuit found that the Board erred in affirming the ALJ's
decision that petitioner suffered no loss of wage-earning capacity after December 26, 1980, where petitioner testified
that he lied when he stated the $21,000 per year earnings in order to obtain a loan, and the record evidence indicated
earnings of a lesser nature. Furthermore, there was a possibility of illegally earned income, which cannot be included in
a § 8(h) wage-earning capacity determination. Accordingly, the Court vacated the Board's decision and remanded the
case for the ALJ to reconsider petitioner's wage-earning capacity pursuant to § 8(h).); Harrison v. Todd Pac. Shipyards
Corp., 21 BRBS 339 (1988) Where the ALJ found that claimant's actual post-injury wage of three dollars and fifty cents
per hour were not representative of his wage-earning capacity, and calculated claimant's post-injury wage-earning
capacity based on the average pay of two comparable coworkers, his findings were rational and supported by the
evidence. Accordingly, they were affirmed by the Board.).

(n75)Footnote 74. Stating wage-earning capacity as a percentage of the claimant's pre-hire average weekly wages
tends to lead to the inference that the administrative law judge only considered the extent of claimant's physical
impairment when arriving at his determination instead of fully examining the economic relationship between that
impairment and claimant's ability to function in the labor market. This is especially true when the figure arrived at for
loss of wage-earning capacity is the same as the degree of physical disability expressed by medical experts. See Van
Dyke v. Newport News Shipbuilding & Dry Dock Co., 8 BRBS 388 (1978) ("An individual claimant's loss of ...
function may be reflected in a loss of productive ability but the two are not necessarily equal."); Bennett v. Sun
Shipbuilding & Dry Dock Co., 8 BRBS 570 (1978) ("Basing lost wage-earning capacity solely on this figure while
appropriate in claims under the schedule would be improper in a claim falling under Section 8(c)(21)."). See also
LaFaille v. Benefits Review Board, 22 BRBS 108 (CRT) (2d Cir. 1989) (Where the Board decided petitioner's
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permanent partial disability under § 8(c)(21) without knowing the 1977 pre-injury average weekly wage, and
determined that there was no permanent loss of earning power on the basis of income taxes and the assumption that his
post-injury average weekly wage was "approximately $400.00," it was in error, since § 8(c)(21) requires a comparison
between a definite dollar figure representing pre-injury average weekly wages with a definite dollar figure representing
post-injury wage-earning capacity. Therefore, there was no basis for the Board's determination that petitioner suffered
no permanent partial disability. Furthermore, the Court found that the Board erred in failing to award petitioner a de
minimis award, as there is substantial evidence that he is likely to suffer a future loss of earnings as his condition
deteriorates or when his environment changes. Accordingly, the Court held that if the ALJ finds, on a proper § 8(h)
determination, that petitioner did not suffer an actual loss in wage-earning capacity at the relevant dates, he nevertheless
should be awarded a de minimis award.); Wilson v. Matson Terminals, Inc., 21 BRBS 105 (1988) (The Board found that
where claimant suffered a 45% loss in wageearning capacity following the first injury, but upon returning to light duty,
part-time employment earned increased wages due to a union contract and cost of living adjustments, the ALJ erred in
reducing claimant's average annual earnings by 45% following the second injury. Claimant's wages in the light duty job
were earned in limited duties and already incorporated the reduction caused by the first injury. Accordingly, since
claimant's average weekly wage was readily ascertainable based on actual earnings, he was entitled to the use of an
average weekly wage for his second injury based on actual earnings. Therefore, the ALJ's decision reducing claimant's
average weekly wage at the time of the second injury by 45% was reversed.); Butler v. Washington Metro. Area Transit
Auth., 14 BRBS 321 (1981) (A finding of a 10% loss in claimant's post-injury wage-earning capacity by the ALJ was
reversed for his failure to determine a dollar figure for the wage-earning capacity as required by § 8(h). The Board
ruled, however, that it was within the discretion of the ALJ to reject the testimony of claimant's co-workers on the issue
of overtime work.); Eierman v. Todd Shipyards Corp., 13 BRBS 81 (1981) (Since it was determined that claimant's
actual earnings did not represent his wage-earning capacity, the ALJ is required, pursuant to §§ 8(h) and 8(c)(21), to fix
claimant's wage-earning capacity at a specific dollar amount, rather than basing it on a percentage of disability.).

(n76)Footnote 75. Gonzales v. Tampa Ship Repair & Dry Dock Co., 5 BRBS 12 (1976) (Wage-earning capacity
was properly fixed at the substantially lower wage rate of the only job claimant was able to find.); Palacios v. Campbell
Industries, 3 BRBS 37 (1975). See also Grage v. J.M. Martinac Shipbuilding, 21 BRBS 66 (1988) (Where
claimantdiligently tried to succeed, went to real estate school, and took additional training, the Board affirmed the ALJ's
finding that claimant had a post-injury wage-earning capacity of fifty-five dollars per week based on his earnings as a
real estate salesman.); Del Vacchio v. Sun Shipbuilding & Dry Dock Co., 16 BRBS 190 (1984) (A denial of permanent
partial disability benefits was affirmed where the ALJ's finding that claimant's actual earnings fairly represented his
earning capacity was supported by substantial evidence.); Gillett v. Brady-Hamilton Stevedore Co., 13 BRBS 438
(1981) (In a case where the only difference between claimant's pre and post-injury employment was that he worked 10
hours less a week post-injury, the Board upheld the ALJ's converting of claimant's loss of 10 hours a week into a dollar
figure as a viable method of calculating loss of wage-earning capacity. The Board found this method to be in
accordance with the § 8(h) mandate that claimant's post-injury wages be determined to be a fair representation of his
wage-earning capacity.).

(n77)Footnote 76. See Schenker v. Washington Post Co., 7 BRBS 34 (1977) ("[A]n increase in wages which
occurs after a claimant returns to work is indicative, but not alone determinative of the claimant's wage-earning
capacity." The claimant's post-injury wages increased in accordance with the collective bargaining agreement, not
because of any increased efficiency or special merit on the part of claimant.). See also Fleetwood v. Newport News
Shipbuilding & Dry Dock Co., 776 F.2d 1225, 18 BRBS 12 (CRT) (4th Cir. 1985) (The court found that there was
substantial evidence to support the conclusion that claimant no longer had a wage-earning capacity loss and was
therefore no longer disabled, where the evidence indicated that not only did petitioner earn more in his new job than he
did in his old job, but he performed his new job without special consideration or help, and his above-average
absenteeism did not outweigh the fact that petitioner was capable of continuing in his new job at higher wages than he
received in his pre-injury job.); Todd Shipyards Corp. v. Allan, 666 F.2d 399, 14 BRBS 427 (9th Cir. 1981), cert.
denied, 459 U.S. 1034, 103 S. Ct. 444, 74 L. Ed. 2d 600 (1982) (The Ninth Circuit upheld the ALJ's decision, that even
though claimant's post-injury salary was higher at the time of the determination of his wage-earning capacity, it was not
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fairly representative under § 8(h), since claimant's disabilities would impair him when he was required to perform other,
more physical jobs, a common necessity of his "cyclical" shipbuilding trade.); Ganish v. Sea-Land Servs., 13 BRBS 419
(1981) (Despite the fact that claimant's post-injury salary has increased, the ALJ was within his province in
determining, pursuant to § 8(h), that factors such as the nature of the injury and claimant's lack of proficiency in the
English language might well effect his future earnings. Therefore, the Board affirmed the finding that claimant's actual
wages were not a fair representation of his wage-earning capacity and upheld the compensation award made under §
8(c)(21).).

(n78)Footnote 77. Bennett v. Sun Shipbuilding & Dry Dock Co., 5 BRBS 609 (1977); Scott v. Trans World
Airlines, Inc., 5 BRBS 141 (1976); Kendrick v. Bethlehem Steel Corp., 3 BRBS 164 (1976); Silberstein v. Service
Printing Co., Inc., 2 BRBS 143 (1975) ("Earning capacity is the ability to earn in the open labor market, not the wages
actually received."). But see Carver v. Potomac Elec. Power Co., 14 BRBS 824 (1981) (The Board upheld the denial of
a permanent partial disability award for a claimant who resumed normal work activities at wages equal to or greater
than his preinjury wages; the ALJ had found that claimant's post-injury wages were representative of claimant's wage
earning capacity and that claimant suffered no economic disability; a finding that claimant did not have to make any
unusual effort or withstand a great deal of pain and the lack of evidence on the issue of the employer's beneficence
supported a finding that claimant could have done equally well had he sought employment on the open market.
Requiring the ALJ to formally set a dollar amount of wage earning capacity was unnecessary in view of the finding that
claimant's actual wages were representative of his wage earning capacity.).

(n79)Footnote 78. See Cooper v. Sursum Corda Inc., 1 BRBS 60 (1974), aff'd mem., 521 F.2d 324 (D.C. Cir. 1975)
(The fact that claimant did not suffer an immediate impairment to his earning capacity is not depositive of the question
of permanent disability. Consideration must be given to the effect of that disability as it may extend into the future.).
See also Adams v. Washington Metro. Area Transit Auth., 21 BRBS 226 (1988) (The Board held that the ALJ's finding
that claimant's wage-earning capacity will probably decrease in the future was not supported by substantial evidence
where there was no evidence that: (1) claimant's job performance was materially affected by his work injury; (2)
claimant required employer's beneficence; and (3) that his neurological disabilities will deteriorate. Furthermore,
claimant's job was secure. Accordingly, the ALJ's award of permanent partial benefits was reversed.).

(n80)Footnote 79. Allan v. Todd Shipyards Corp., 8 BRBS 570 (1978) ("In this case the claimant holds his job at
the employer's largesse. The claimant could be furloughed or fired in the future. Where an employer is beneficent and
gives a disabled employee light work at the same or higher pay, such beneficence does not negate a finding of a loss in
wage-earning capacity."); Hughes v. Litton Systems, Inc., 6 BRBS 301 (1977); Kendrick v. Bethlehem Steel Corp., 3
BRBS 164 (1976). See also Marsie v. General DynamicsCorp., 13 BRBS 163 (1981) (The Board upheld the denial of
permanent total disability benefits where the evidence failed to prove that claimant's ability to perform his current job
was due only to a sympathetic employer or to an extraordinary effort, ruling that § 8(h) had been improperly applied.).

(n81)Footnote 80. Bennett v. Sun Shipbuilding & Dry Dock Co., 5 BRBS 609 (1977); Gonzales v. Tampa Ship
Repair & Dry Dock Co., 5 BRBS 12 (1976); Steig v. Lockheed Shipbuilding & Construction Co., 3 BRBS 439 (1976);
Kendrick v. Bethlehem Steel Corp., 3 BRBS 164 (1976). See also Trans-State Dredging v. Benefits Review Bd., 731
F.2d 199, 16 BRBS 74 (CRT) (1984) (The Fourth Circuit reversed and remanded a finding that an employer had not
met its burden of establishing suitable alternate employment where the court found that the Board imposed too stringent
a standard on the employer and failed to impose a complementary burden on the claimant and where the testimony of a
vocational expert with respect to the availability of alternate employment had been rejected on the grounds that the
employment was not available at the critical time in question. The court refused to limit relevant evidence on available
employment solely to the period immediately prior to the administrative hearing.); McBride v. Eastman Kodak Co., 21
BRBS 45 (CRT) (D.C. Cir. 1988) (The D.C. Circuit held that where the ALJ found that claimant could carry out his
duties as a sales representative, he applied an incorrect legal standard in neglecting the other crucial issue--whether
claimant's former job was still open to him. Accordingly, as the ALJ's determination was based exclusively on medical,
rather than economic, facts, and the Board failed to correct this error in its review, the court reversed the Board's
decision. On remand the ALJ should consider whether, since claimant's former position was not available, alternative
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jobs available to claimant were comparable in pay to his former position, and, if not, to what extent, if any, his wage
earning capacity was diminished.); Prince Campbell v. Lykes Bros. S.S. Co., 15 BRBS 380 (1983) (The proper standard
for determining the availability of alternative employment requires that the employer show the availability of realistic
job opportunities within the geographical area where the claimant resides, which the claimant, by virtue of his age,
education and work experience, has the capability to perform.); Sutton v. Genco, Inc., 15 BRBS 25 (1982) (A medical
expert's opinion that claimant was vocationally disabled was properly rejected on the grounds that this judgment was
outside the scope of the witness's expertise. Since suitable available employment did exist, according to the testimony of
a qualified vocational rehabilitation specialist, the finding that claimant was only partially disabled was affirmed.);
Carle v. Georgetown Builders, Inc., 14 BRBS 45 (1981) (Vague testimony by claimant that he has been offered many
jobs without a showing that claimant has the capability to perform them is insufficient to satisfy employer's burden of
showing suitable alternate work.).

(n82)Footnote 81. Hughes v. Litton Systems, Inc., 6 BRBS 301 (1977); Steig v. Lockheed Shipbuilding &
Construction Co., 3 BRBS 439 (1976). See also DeCosta v. General Dynamics Corp., 13 BRBS 469 (1981) (The Board
agreed that claimant's post-injury wages did not accurately reflect his wage-earning capacity where the evidence
showed that claimant had not been required to carry out all the duties normally associated with his post-injury job, that
he was physically incapable of doing so even if required, and that his condition and education and work levels adversely
affected his ability to compete in the open market.).

(n83)Footnote 82. Hughes v. Litton Systems, Inc., 6 BRBS 301 (1977). See also Tomac v. Hannah Inland
Waterways Corp., 13 BRBS 702 (1981) (While extraordinary effort on the claimant's part or a beneficent employer
would be relevant factors, their absence does not preclude a partial disability award, the case was remanded to the ALJ
for a more complete explanation of his rejection of claimant's medical report.).

(n84)Footnote 83. Allan v. Todd Shipyards Corp., 8 BRBS 570 (1978) ("A claimant's desire to be gainfully
employed should not bar him from compensation for economic loss when he continues to work after becoming
disabled." Pain experienced may be considered in determining loss of wage-earning capacity, notwithstanding
claimant's insistence on continuing to work.).

(n85)Footnote 84. Van Dyke v. Newport News Shipbuilding & Dry Dock Co., 8 BRBS 388 (1978) (Claimant's
asbestosis condition was irreversible and would constantly be aggravated by continued exposure to certain
environmental conditions.).

(n86)Footnote 85. Hughes v. Litton Systems, Inc., 6 BRBS 301 (1977). See also Randall v. Comfort Control, Inc.,
725 F.2d 791, 16 BRBS 56 (CRT) (D.C. Cir. 1984) (The Court of Appeals for the District of Columbia Circuit held that
the ALJ had failed to consider all relevant factors pertaining to claimant's post-injury wage-earning capacity, had failed
to explicitly account for the uncontroverted and favorable evidence, and had overemphasized claimant's current labor
market position while failing to consider claimant's uncertain employment opportunities. Claimant suffered a permanent
partial disability from a back injury while working as a sheet metal worker doing air balancing work. Claimant was able
to obtain post-injury employment on the same union wage scale as before his injury, earning wages higher than those
paid at the time of claimant's injury. The ALJ's decision, denying compensation to claimant, was focused entirely on
claimant's current ability to secure employment at higher wages.Citing Hughes v. Litton, BRBS 301, the court noted
several relevant factors which the ALJ should have explicitly considered, including claimant's earning power on the
open market, the amount of time, effort, or expertise required for claimant to achieve preinjury production, claimant's
ability to perform his preinjury physical work, and the possibility of future wage losses. Additionally, the ALJ failed to
account for the uncontroverted evidence, which indicated claimant's co-workers had been performing the required
lifting for claimant, and which reflected the uncertainty of future employment as an air balancer. The court adopted the
approach taken in Hole v. Miami, a 1981 Fifth Circuit case which held that a de minimis award was appropriate where
uncertainty existed regarding a claimant's reduced wage-earning capacity. Such an award would preserve claimant's
right to receive compensation for future economic injury which was not originally apparent. Therefore, the decisions of
the ALJ and the Board were vacated and the case was remanded.); Jennings v. Sea-Land Service, Inc., 23 BRBS 12
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(1989) (The ALJ's finding that claimant was unable to perform his usual job as a loader/checker was supported by
substantial evidence where all the physicians of record recommended that claimant avoid the heavy lifting required in
that job. The ALJ's conclusion that claimant's wages did not fairly and reasonably represent his wage-earning capacity
and that claimant suffered a loss of wage-earning capacity was in error, however, since: (1) despite his work injury,
claimant successfully performed his subsequent job as a street-driver, earning more money per hour than he did in his
prior position; (2) there was no indication that claimant expended more effort in performing his street-driver job; and (3)
his street-driver job was regular and continuous, and was not provided through employer's beneficence. Furthermore, as
claimant did not establish a "significant" possibility of future economic harm, the Board reversed the ALJ's de minimis
award.).

(n87)Footnote 86. Travelers Insurance Co. v. McLellan, 288 F.2d 250 (2d Cir. 1961); Hughes v. Litton Systems,
Inc., 6 BRBS 301 (1977).

(n88)Footnote 87. Hughes v. Litton Systems, Inc., 6 BRBS 301 (1977) (The Board noted that its decision was
consistent with § 556(d) of the Administrative Procedure Act, 5 U.S.C. § 556(d), which states: "Except as otherwise
provided by statute, the proponent of a rule or order has the burden of proof.").

For a case where claimant failed to establish loss of wage-earning capacity, see Kendall v. Bethlehem Steel Corp., 3
BRBS 255 (1976). See also Fox v. Melville Shoe Corp., 17 BRBS 71 (1985) (The Board affirmed the ALJ's
determination which calculated claimant's average weekly wage, since claimant, when provided the opportunity at the
hearing and in his post hearing motion, failed to raise the issue. Furthermore, claimant failed to meet his burden of proof
as to whether his actual earnings as a custodian fairly and reasonably represented his wage earning capacity. The Board
reversed the ALJ's findings that ordered the employer to pay permanent partial disability benefits based on the
difference between average weekly wages and "actual earnings" without specifying the exact dollar wage rate of the
post-inquiry job at the relevant time. The Board held that actual earnings are representative of wage-earning capacity
and therefore, the Board remanded the case to the ALJ to make specific findings as to wage-earning capacity.); Moore
v. J.F. Shea Constr. Co., 13 BRBS 370 (1981) (The Board concluded that claimant had failed to meet his burden of
demonstrating that his post-injury earnings were not truly representative of his wage-earning capacity where he
challenged the use of a 40-hour work week in the § 8(e) equation, but where the ALJ reasonably concluded from
conflicting evidence that claimant could be expected to work a 40-hour week. When determining loss of wage-earning
capacity under § 8(e), consideration must be given to the difference between average weekly wage at the time of injury
and average weekly wage at a new job as adjusted to reflect the average weekly wage at the new job at the time of
injury.).

(n89)Footnote 88. Dupries v. Teledyne Sewart Seacraft, 5 BRBS 628 (1977).

(n90)Footnote 89. See discussion of average weekly wages at § 74, supra.

(n91)Footnote 90. See discussion of wage-earning capacity § 74, supra. See also Brown v. Newport News
Shipbuilding & Dry Dock, 23 BRBS 110 (1989) (The Board found that the ALJ erred in denying claimant temporary
partial disability compensation for lost overtime. The ALJ erroneously required that claimant prove that overtime was
available in her pre-injury welding job after her injury, when, in fact, the focus should have been on claimant's loss of
previously available overtime because of her injury. Furthermore, claimant established that, absent her injury, she
would have worked available overtime. Accordingly, the Board remanded the case for the ALJ fo determine whether
claimant's inability to earn overtime subsequent to her injuries resulted in a loss of wage-earning capacity that would
entitle her to temporary partial disability compensation.).

(n92)Footnote 91. For cases where temporary partial disability benefits have been awarded see Cox v. Newport
News Shipbuilding & Dry Dock Co., 9 BRBS 971 (1978) (The Board modified the administrative law judge's finding of
permanent partial disability to temporary partial disability since claimant had not reached maximum medical
improvement.); Kilson v. Sun Shipbuilding & Dry Dock Co., 2 BRBS 172 (1975) (Since medical evidence established
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that claimant's condition was improving, only an award for temporary partial disability benefits could be given.). See
also Herrington v. Savannah Mach. & Shipyard Co., 17 BRBS 194 (1985) (Claimant's argument that Congress amended
the Act by implication when it extended the schedule of the Federal Employee's Compensation Act in 1974 to cover a
general organ loss was rejected by the Board, which noted that if Congress had intended to amend § 8(e) of the Act, it
would have done so explicitly.).

(n93)Footnote 92. See 20 C.F.R. § 702.145(b) (1990). See also Erickson v. Crowley Maritime Corp., 14 BRBS 218
(1981) (A claimant and an employer may not stipulate to § 8(f) applicability without the acquiescence of the Director,
Office of Workers' Compensation Programs.).

(n94)Footnote 93. Dillingham Corp. v. Massey, 505 F.2d 1126 (9th Cir. 1974). See also Dugan v. Todd Shipyards,
Inc., 22 BRBS 42 (1989) (The ALJ's finding that claimant's ailments were "merely" risk factors for developing heart
disease, and did not constitute serious, lasting problems, was not supported by substantial evidence and was contrary to
the evidence of record. The record indicated that claimant suffered from pre-existing hypertensive vascular disease and
diabetes, and was on medication and a special diet due to those ailments. Furthermore, the ALJ erred in stating that
these conditions could not be pre-existing disabilities absent claimant's knowledge of his underlying heart disease.
Accordingly, the Board reversed the ALJ's finding that claimant's hypertension and diabetes were not pre-existing
permanent partial disabilities.); Mijangos v. Avondale Shipyards, Inc., 19 BRBS 15 (1986) (The record supported the
ALJ's finding that claimant's preexisting condition caused no permanent disability. Accordingly, the Board affirmed the
ALJ's denial of § 8(f) relief.); Bickham v. New Orleans Stevedoring Co., 18 BRBS 41 (1986) (The Board held that
where an ALJ failed to explicitly consider the evidence regarding claimant's preexisting back condition, the case had to
be remanded for the ALJ to decide whether the condition was a preexisting permanent partial disability for the purposes
of § 8(f).); Vogle v. Sealand Terminal, Inc., 17 BRBS 126 (1985) (If, upon remand, the ALJ finds claimant entitled to
permanent disability benefits, the § 8(f) issue should be reconsidered in light of Brogden v. Newport News Shipbuilding
and Dry Dock Co., 16 BRBS 259 (1984), in which the Board held that although obesity cannot by itself constitute a
pre-existing disability, physically disabling symptoms attributable to obesity may be sufficient to establish a
pre-existing permanent partial disability.).

(n95)Footnote 94. See Section 44 of the Longshore and Harbor Workers' Compensation Act, 33 U.S.C. § 44. See
also Brock v. Washington Metro. Area Transit Auth., 19 BRBS 19 (CRT) (1986) (The D.C. Circuit affirmed a district
court judgment and held that appellant did not have constitutional or compact immunity from the obligation to make
payments to the Special Fund. The court found that the Special Fund "obligation" was a user fee rather than a proscribed
tax. Accordingly, the fact that appellant had tax-exempt status did not allow it to escape its obligation to contribute to
the Fund.).

(n96)Footnote 95. Maryland Shipbuilding and Drydock Co. v. Director, OWCP, 618 F.2d 1082, 12 BRBS 77
(1980) (Where the ALJ had correctly assessed the evidence of record in determining that only 40% of claimant's total
disability was caused by his work-related accident and the rest of the disability was related to preexisting physical
conditions, the court upheld the decision that 60% of claimant's total disability payments would be the responsibility of
the special fund.).

Awards of Interest. Evangelista v. Bethlehem Steel Corp., 19 BRBS 174 (1986) (The Board found that where
claimant was entitled to benefits commencing in 1964, he was also entitled to interest payments from the Special Fund
on the portion of compensation for which the Fund was liable under § 10(h), since the Fund received income from the
use of claimant's compensation payments after such payments were due. Accordingly, the case was remanded to the
ALJ for assessment of interest.); Olson v. Brady-Hamilton Stevedore Co., 13 BRBS 733 (1981) ("An employer is
entitled to an award of interest against the Special Fund where, pursuant to § 8(f), the employer is reimbursed by the
Fund for overpayments of compensation."); Lewis v. American Marine Corp., 13 BRBS 637 (1981) (The Board decided
that there was a legal basis for directing the Special Fund to pay interest on § 8(f) reimbursement to an employer
because: (1) even in the absence of express statutory provision, prior case law has allowed for interest to be charged
against delayed compensation payments to claimants; (2) the existing rationale that interest charges are not "penalties
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against recalcitrant payors," but are "directed toward making whole the parties who have been deprived of the use of
monies to which they are ultimately deemed entitled" should apply to all qualifying parties, claimants and employers;
and (3) theSpecial Fund is a "trust fund primarily comprised of assessments collected from employers and insurance
carriers subject to the Act" and therefore is not "sufficiently governmental" to be immune from liability for interest to
employers.).

Subrogation. Carter v. Director, OWCP, 751 F.2d 1398, 17 BRBS 18 (CRT) (D.C. Cir. 1985) (The District of
Columbia Circuit found that since the express provisions of the Longshoremen's and Harbor Workers' Compensation
Act could not reasonably be read to permit set-off by the Special Fund; and since there was no basis for application of
the equitable principles of subrogation implicit in the statute; the suspension of payments by the Director in order to
offset, against the amounts due from it with respect to a work-related injury that increased a preexisting permanent
partial disability to a permanent total disability, recovery that the covered employee obtained from the third-party
tortfeasor responsible for the injury, was invalid.).

(n97)Footnote 96. Lawson v. Suwanee Fruit & S.S. Co., 336 U.S. 198, 69 S. Ct. 503, 93 L. Ed. 611, 1949 A.M.C.
411 (1949); American Mutual Insurance Co. of Boston v. Jones, 426 F.2d 1263 (D.C. Cir. 1970) ("Section 8(f)(1),
sometimes referred to as the"second injury provision,' was included in the Act as a protection to both employers and
employees."It protects that employer who has hired, say, a one-eyed worker who goes and loses his other eye and
becomes a total disability. The employer without this sort of thing would have to pay total permanent disability
compensation. Then, on the other hand, this also protects the worker with one eye from being denied employment on
account of his being an extra risk.' " However Section 8(f) does not apply to every case of permanent total disability in
which the second injury was not the sole cause of the resulting disability. It wasn't meant to provide a windfall to
employers, or actively encourage the employment of the handicapped. It was enacted simply to remove any aspect of
discrimination that might otherwise be encouraged by the rest of the Act.). See also Brown v. Bethlehem Steel Corp., 20
BRBS 26 (1987) (The Board held that their earlier decision, which allowed employer to obtain the benefit of both the
credit doctrine and § 8(f), and therefore permitted employer to pay only slightly more than one half of its liability for the
second injury, served the dual purpose of avoiding a double recovery to claimant while rewarding employer for
continuing to employ claimant.).

(n98)Footnote 97. Davenport v. Apex Decorating Co., 18 BRBS 194 (1986) (The Board held that employer was
liable for only one 115.2-week period of compensation for claimant's right hip injury, since it was a claim where
permanent partial disability was followed by permanent total disability and § 8(f) was applicable to both awards. The
ALJ's decisions were accordingly modified.).

(n99)Footnote 98. Graziano v. General Dynamics Corp., 14 BRBS 950 (1982) (The Board held that where a total
permanent disability is found to be compensable under § 8(a), with the employer's liability limited by § 8(f), the
employer will not also be liable for 104 weeks of death benefits pursuant to § 9 where the death is related to the injury
compensated under § 8. Although two claims were involved, the first for disability benefits under § 8 and the second for
death benefits under § 9, the ALJ erred in applying § 8(f) separately to each claim. Both claims arose from the same
injury which, in combination with a preexisting disability, resulted in total disability and death. The Board's single
application of § 8(f) to both claims furthers the legislative intent underlying § 8(f) by limiting an employer's liability for
subsequent injuries where there is a period of total permanent disability followed by death.).

(n100)Footnote 99. Conference Substitute on the Joint Explanatory Statement of the Committee of Conference on
the 1984 Amendments to the Longshore and Harbor Workers' Compensation Act. See also Reggiannini v. General
Dynamics Corp., 17 BRBS 254 (1985) (Because the 1984 Amendments to the Act distinguish hearing loss cases from
other schedule claims and limit the employer's § 8(f) liability to the lesser of 104 weeks or the extent of hearing loss
attributable to the employment, the case was remanded for the ALJ to consider whether the employer was entitled to §
8(f) relief. Because (1) the date of the injury, under the 1984 Amendments, was August 14, 1981, and the ALJ's award
was based on a stipulation concerning claimant's earnings in the year prior to the filing of the claim in 1980, and (2)
claimant did not oppose remand on this issue, the case was remanded for the ALJ to determine claimant's average
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weekly wage in accordance with the 1984 Amendments.).

(n101)Footnote 100. See Hickman v. Universal Maritime Service Corp., 22 BRBS 212 (1989) (Employer is liable
for only 104 weeks of compensation where the employee's death is unrelated to his employment, but where death
benefits are based on decedent's permanent totaldisability due partly to a work-related injury at the time of death.
Accordingly, the Board vacated the ALJ's denial of § 8(f) relief for the death benefits and modified his decision to
include the death benefit claim in the § 8(f) award.); Adams v. Newport News Shipbuilding and Dry Dock Co., 22
BRBS 78 (1989) (Where an employee's permanent partial disability is followed by work-related death giving rise to
death benefits under § 9, and § 8(f) applies to both claims, an employer's liability is limited to one period of 104
weeks.); Henry v. George Hyman Constr. Co., 21 BRBS 329 (1988) (Where the awards for permanent partial disability
and death benefits arose from the same injury and § 8(f) applied to each claim, employer was liable for only one 104
week period of payment of compensation. It was immaterial that the death benefits were paid before the permanent
partial disability benefits. Accordingly, the Board vacated the ALJ's order instructing employer to pay claimant an
additional 104 weeks of permanent partial disability compensation, and held that the Special Fund was liable for all
permanent partial disability compensation awarded.); Huneycutt v. Newport News Shipbuilding & Dry Dock Co., 17
BRBS 142 (1985) (The Board remanded for reconsideration an ALJ's order that an employer pay permanent partial
disability benefits and for 104 weeks claimant's permanent total disability, with the remainder to be paid by the Special
Fund, since the ALJ did not discuss specifically whether claimant's heart disease combined with his asbestosis to result
in a greater degree of permanent partial disability. On remand, the ALJ must determine whether § 8(f) applies to
claimant's permanent partial disability, and if he finds that § 8(f) does apply, then the employer is liable only for 104
weeks of benefits commencing with the onset of claimant's permanent partial disability. The Board added that this
holding serves to further the purpose of § 8(f).)

(n102)Footnote 101. Ashley v. Todd Shipyards Corp., 10 BRBS 42 (1978) (Although such cases rarely arise, the
formula used in determining employer liability is the same as is used when the resulting disability is permanent and
total. The only difference is that when a materially and substantially greater degree of permanent partial disability
results from the combination of a prior disability and the second injury, the employer must pay 2/3 the difference
between pre-disability average weekly wages and post-disability earning capacity for the appropriate period, instead of
2/3 the average weekly wages which are paid when the resulting disability is permanent and total.). See also Director,
OWCP v. General Dynamics Corp., 787 F.2d 723, 17 BRBS 130 (CRT) (2d Cir. 1985) (The Second Circuit held that
where claimant's schedule award for permanent partial disability was increased, the award should have been based on
claimant's wage rate at the time of his accidental injury in 1970, rather than his rate in 1979, when the increased
disability became manifest, where there was no evidence that claimant's osteoarthritis was an occupational disease
peculiar to the nature of claimant's work or that claimant's work activities between 1970 and 1979 aggravated his
preexisting knee condition, and the only medical evidence on record described claimant's condition as "developing as a
sequel to his meniscectomy." The court, therefore, remanded the case to the Board with instructions to fix the rate as of
the date of claimant's injury.); Todd Shipyards Corp. v. Director, OWCP, 19 BRBS 3 (CRT) (1986) (The Ninth Circuit
held that when a Hole de minimis award is granted, § 8(f) relief is not appropriate. Claimant's 1% disability, awarded by
the Board for the purpose of keeping available claimant's right to seek modification of the award when the economic
effects of the disability manifest themselves, did not meet the criterion of a disability "materially and substantially
greater" than that caused by the last injury alone. Accordingly, the court affirmed the Board's denial of § 8(f) relief.);
Morgan v. Marine Corps Exch., 14 BRBS 784 (1982) (The Board refused to limit the basis for the second award to the
wage earning capacity remaining after the effect of claimant's first injury had been computed, upholding a computation
based on claimant's average weekly wage at the time of his second injury. Since claimant and the carrier had stipulated
to claimant's weekly earnings at the time of the second injury claimant's concurrent award for permanent total disability
would be 662/3% of that amount, the carrier to be liable for 104 weeks and the Special Fund to assume the remaining
liability.).

(n103)Footnote 102. See Romanowski v. I.T.O. Corp. of Baltimore, 4 BRBS 59 (1976). See also Sizemore v. Seal
& Co., 23 BRBS 101 (1989) (The Board held that § 8(f) does not exempt employers from liability for temporary total
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disability benefits arising from an injury following the completion of the 104-week period of permanent partial
disability liability for the same injury. Accordingly, the ALJ's decisions holding employers liable for such periods of
temporary total disability were affirmed.); Shaw v. Todd Pacific Shipyards Corp., 23 BRBS 96 (1989) (Where the ALJ
rationally found that the compensation due claimant from October 1, 1984 through August 6, 1985 resulted from
claimant's period of temporary total disability, the Board held that employer was not entitled to credit those payments of
compensation against its liability for 104 weeks of permanent disability payments, since, pursuant to § 8(f)(1), an
employer is liable for 104 weeks of permanent partial disability compensation in addition to payments of compensation
due claimant for temporary disability. Where the issue of the commencement date of § 8(f) liability was not raised
before the ALJ, the Board refused to consider the issue as it was raised for the first time on appeal.); Cooper v. Newport
News Shipbuilding and Dry Dock Co., 18 BRBS 284 (1986) (The Board affirmed an ALJ's decision which held
employer liable for two separate 104 week periods of liability for claimant's permanent partial disability and subsequent
permanent total disability before being entitled to § 8(f) relief. Since the disabilities arose out of two separate and
distinct injuries, Huneycutt did not apply.).

(n104)Footnote 103. Lawson v. Marine Corps, Exchange, 9 BRBS 800 (1978); Hunter v. Duncanson-Harrelson
Co., 8 BRBS 83 (1978) (The special fund and Section 8(f) were deemed inapplicable since claimant's total disability
was due solely to claimant's second injury and did not result from a combination of that injury and his prior hearing
losses.); Ledlow v. Ingalls Shipbuilding Division, Litton Systems, Inc., 8 BRBS 275 (1978) (Claimant's permanent total
disability was a result of claimant's prior back injury coupled with his present neck injury); Fabrijanski v. Maher
Terminals, 3 BRBS 427 (1976), aff'd mem. sub nom, Maher Terminals Inc. v. Director, OWCP, 551 F.2d 307, 1977
A.M.C. 856 (3d Cir. 1977). See also Director, OWCP v. Cargill, Inc., 718 F.2d 886, 16 BRBS 85 (CRT) (9th Cir. 1983)
(The Ninth Circuit reaffirmed its previous holding that a pre-existing disability that is manifested to an employer prior
to the time of a final injury is a contributing disability within the meaning of § 8(f). The Director's standing was upheld
since he is the only party with a real interest in protecting the integrity of the Special Fund. The Board exceeded its
authority when it found that claimant incurred a pre-existing disability between the initial date of employment and the
time of final injury since the ALJ had limited his fact finding on the issue of a pre-existing disability to the period of
time prior to claimant's start of employment. The case was remanded to the ALJ for further fact finding on the
appropriate period of time. On remand the ALJ is also to consider whether the pre-existing disability was manifest and
whether it was aggravated by claimant's employment.); Adams v. Newport News Shipbuilding and Dry Dock Co., 22
BRBS 78 (1989) (The Board held, as a matter of law, that decedent's pre-existing hearing loss, lower back difficulties,
anemia and arthritis were not pre-existing permanent partial disabilities which could entitle employer to § 8(f) relief
because they did not contribute to decedent's disability under § 8(c)(23). Although the evidence of record established
that decedent's chronic obstructive pulmonary disease (COPD) contributed to his death, since the ALJ's analysis did not
reveal which of decedent's pre-existing conditions provided the basis for this § 8(f) award, the Board vacated the award
and remanded the case for the ALJ to discuss whether decedent's COPD was a manifest pre-existing permanent partial
disability.); McDougall v. E.P. Paup Co., 21 BRBS 204 (1988) (There was no substantial evidence of record to support
the ALJ's finding that claimant's pre-existing left hand condition contributed to his permanent total disability. The
parties' stipulation of facts alone was not substantial evidence, as any stipulations between employer and claimant
affecting the liability of the Special Fund are not binding on the Fund absent the participation of the Director.
Accordingly, the ALJ's award of § 8(f) relief was reversed.); Greene v. J.O. Hartman Meats, 21 BRBS 214 (1988) (The
Board rejected the ALJ's holding that age-related disabilities are not within the scope of § 8(f), noting that there was no
indication that Congress intended to preclude an existing handicap due to age or other causes from forming a basis for §
8(f) relief based solely on the cause of the handicap. Accordingly, the ALJ's finding that the evidence failed to establish
the existence of a pre-existing permanent partial disability was vacated and remanded. The ALJ should reconsider the
evidence in light of the Board's finding that claimant's degenerative disc disease due to the aging process may be a
pre-existing disability for purposes of § 8(f).); Jacksonville Shipyards, Inc. v. Director, OWCP, 21 BRBS 27 (CRT)
(11th Cir. 1988) (The Eleventh Circuit held that exposure sufficient to trigger the "last injurious exposure" rule is
sufficient to satisfy the "second injury" requirement under § 8(f). The court noted that to hold otherwise would give rise
to incentives inconsistent with Congressional intent. Accordingly, the ALJ's order denying § 8(f) relief to employer was
reversed.); Readel v. Foss Launch and Tug, 20 BRBS 229 (1987) (Where the ALJ did not require employer to
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demonstrate that claimant suffered two separate injuries and denied employer's § 8(f) request solely because employer
failed to prove that the subsequent injury combined with the pre-existing injury to produce a greater degree of disability,
the Board affirmed the denial. Furthermore, the Board held that an alleged greater economic disability is not sufficient
to satisfy § 8(f) where claimant's physical condition does not change between the first and subsequent injuries.
Therefore, employer's argument that claimant's job status changed following successive injuries did not entitle it to §
8(f) relief.); Bechtel Assocs. v. Sweeney, 20 BRBS 49 (CRT) (D.C. Cir. 1987) (The court found that the Board's
determination that there was no second work-related injury as required by § 8(f) for relief from liability was supported
by substantial evidence, where the physician's letter indicated that it was decedent's nonwork related stomach cancer
which combined with his pulmonary condition to cause a permanent total disability, and not decedent's continued work
for employer. Accordingly, the denial of § 8(f) relief was affirmed.); Director, OWCP v. Edward Minte Co., 19 BRBS
27 (CRT) (1986) (The D.C. Circuit held that where claimant's compensation order was properly reopened in a
modification proceeding because of a change in condition from permanent partial to permanent total disability,
employer was entitled to raise a § 8(f) claim as a defense against further liability. The court accordingly agreed with the
Board that it was appropriate for the ALJ to consider the § 8(f) claim. Furthermore, since the Director did not establish
that employer waived its right to § 8(f) relief, the court affirmed the Board's order modifying claimant's award and
entitling employer to such relief.); Todd Shipyards Corp. v. Director, OWCP, 19 BRBS 1 (CRT) (1986) (The Ninth
Circuit found that although there was conflicting medical evidence of claimant's injuries, substantial evidence
supportedthe ALJ's decision that the first injury was not permanent. Accordingly, the court affirmed the Board's denial
of § 8(f) relief.); Epps v. Newport News Shipbuilding and Dry Dock Co., 19 BRBS 1 (1986) (The Board affirmed the
ALJ's decision finding employer liable for claimant's entire hearing loss where claimant's exposure to damaging levels
of noise during his employment with employer combined with his pre-existing hearing loss to cause a greater degree of
disability. The case was remanded, however, for consideration of § 8(f) pursuant to the 1984 Amendments. The ALJ's
award based on claimant's average weekly wage on January 28, 1980 was affirmed since that was when claimant
became aware, following an audiogram, of the full extent of his disability.); Director, OWCP v. Belcher Erectors, 17
BRBS 146 (CRT) (D.C. Cir. 1985) (The D.C. Circuit held that on the basis of the record, it was not within the power of
the Board to reverse an ALJ's determination that there was insufficient evidence to require the Special Fund to assume
part of an employer's liability to claimant pursuant to § 8(f), where the court found that there was no evidence expressly
attributing any portion of claimant's work-related injury to his earlier injuries, and the medical evidence was unanimous
in showing no pre-existing permanent partial disability. Furthermore, the court noted that the Board's decision in the
instant case was the kind of distortion of the standard of review which could only frustrate the intent of Congress that
litigation of the facts of these matters substantially terminate at the ALJ level.); Phelps v. Newport News Shipbuilding
& Dry Dock Co., 16 BRBS 325 (1984) (The Board vacated an ALJ's denial of § 8(f) benefits to employer and remanded
the case to the ALJ to reconsider the issue of whether the combination of claimant's preexisting impairments with the
second injury of asbestosis resulted in any disability. The Board held that the ALJ erred in automatically rejecting the
stipulations entered into by the claimant and the employer regarding compensability under the Act and the employer
regarding compensability under the Act and extent of disability, since those stipulations could be accepted if supported
by substantial evidence.); Rieche v. Tracor Marine, Inc., 16 BRBS 272 (1984) Although the ALJ failed to consider
whether a preexisting condition was manifest at the time of the compensable injury, the denial of § 8(f) relief was
affirmed where there was no record of the preexisting condition prior to the work-related injury.); Anzalone v. Quin
Marine Servs., 14 BRBS 418 (1981) (The Board disallowed employer's contention, that claimant's preexisting, manifest
eye condition be considered a contributing factor in claimant's permanent total disability after his heart attack, where the
medical evidence relating the two disabilities was insubstantial, and where the eye injury does not affect the same area
of the body and does not combine to prevent claimant from performing strenuous work, the circumstance which formed
the basis of his disability finding.).

(n105)Footnote 104. See Two R Drilling Co., Inc. v. Director, OWCP, 23 BRBS 34 (CRT) (5th Cir. 1990) (The
Fifth Circuit concluded, as a matter of law, that employer and carrier did not meet their burden of proof of showing that
the current disability was not due solely to the employment injury since they put no medical evidence before the ALJ
which suggests that claimant's pre-existing disability in any way contributed to his current total disability. Accordingly,
the court affirmed the Board's decision that employer and carrier were not entitled to § 8(f) relief.); FMC Corp. v.
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Director, OWCP, 23 BRBS 1 (CRT) (9th Cir. 1989) (The Ninth Circuit held that the vocational counselor's medical
evaluatons were not substantive evidence. Even if they were, the counselor's testimony did not state that respondent's
back condition alone did not cause his permanent total disability.); Price v. Greyhound Bus Lines, 14 BRBS 439 (1981)
(The denial of § 8(f) relief to employer, on the grounds that employer had "failed to prove that claimant's back
impairment was not the sole cause of his disability," was affirmed, because § 8(f) "is not applicable in cases where a
claimant's subsequent injury would have rendered him permanently and totally disabled irrespective of any preexisting
disability."); Hess v. Newport News Shipbuilding and Dry Dock Co., 13 BRBS 322 (1981) (The Board ruled that
employer was ineligible for § 8(f) relief where the record showed that the ALJ did consider whether claimant's
work-related asbestosis was alone totally and permanently disabling, and where substantial evidence supported his
conclusion that claimant's permanent total disability resulted from a combination of the asbestosis and his preexisting
conditions.).

(n106)Footnote 105. Bosarge v. Mississippi Coast Marine, Inc., 8 BRBS 224 (1978) (The Board held that Section
8(f) did not apply since the heart attacks claimant suffered were manifestations of the progression of his diseases, and
the direct and natural consequences of his first heart attack, not separate work injuries.). See also Director, OWCP v.
Newport News Shipbuilding & Dry Dock Co., 737 F.2d 1295, 16 BRBS 107 (CRT) (4th Cir. 1984) (The Fourth Circuit
held that where the evidence as to whether claimant's back condition combined with his partially disabling asbestosis to
produce a permanent total disability was conflicting at best, and the ALJ failed to resolve the conflict between this
evidence even though § 8(f) could not apply if claimant's asbestosis was totally disabling independent of his preexisting
back condition, the decision below must be vacated and remanded for specific fact-finding on the question of whether
claimant's total disability arose solely from asbestosis or whether he was totally disabled only as the combined result of
the back injury and asbestosis.); Director, OWCP v. Cooper Assocs., 607 F.2d 1385, 10 BRBS 1058 (D.C. Cir. 1979)
(The employer-insurer was not entitled to contribution from the special fund since the employee's suicide was the result
of one continuing injury, depression over his declining business, and was not the result of two discrete injuries as § 8(f)
of the Longshoremen's Act has been interpreted to require.); Porras v. Todd Shipyards Corp., 17 BRBS 222 (1985)(The
Board affirmed an ALJ's finding that the employer failed to satisfy the requirements of § 8(f) at the present time, since
there was no evidence of record which allowed a determination of whether claimant's present disability was materially
and substantially greater than that which would have resulted from the last injury alone, since claimant's economic
disability was only nominal at present, as evidenced by claimant's de minimis award.).

(n107)Footnote 106. Hastings v. Earth-Satellite Corp., 8 BRBS 519 (1978) (Section 8(f) was held to apply since
the phlebitis and pulmonary embolism suffered by claimant was either caused or aggravated by claimant's sedentary
desk position, rendering him permanently totally disabled.). See also Mississippi Coast Marine, Inc. v. Bosarge, 637
F.2d 994, 13 BRBS 851 (5th Cir. 1981) (The Fifth Circuit reinstated its original opinion that the employer that had been
found liable for claimant's first work-related heart attack and for his subsequent totally disabling attacks was not eligible
for Special Fund relief merely because it had temporarily retained claimant after his first attack. Claimant had not been
disabled when he began working for employer, and had not been diagnosed as permanently partially disabled after the
first attack, thus failing to satisfy the "preexisting condition" requirement of § 8(f); nor were the later attacks job related,
but were related only to the first heart attack injury, thus negating a subsequent "aggravation of a permanent partial
disability" defense.); Director, OWCP v. Todd Shipyards Corp., 625 F.2d 317, 12 BRBS 518 (9th Cir. 1980) (The Ninth
Circuit, in agreement with other circuits' decisions, ruled that § 8(f) was meant to be liberally construed. Therefore it
found that claimant's lung disease qualified as an "injury," and that the section applies in aggravation cases, as well as
when two unrelated injuries combine to render a claimant permanently totally disabled.); Kooley v. Marine Indus.
Northwest, 22 BRBS 142 (1989) (Where claimant's subsequent injury aggravated his pre-existing condition, causing his
present disability, carrier was entitled to § 8(f) relief for the entire award. Accordingly, the Board vacated the ALJ's
findings regarding § 8(f) and modified the award to allow § 8(f) relief on the entire disability award.); Armand v.
American Marine Corp., 21 BRBS 305 (1988) The Board also reversed on the ALJ's denial of § 8(f) relief to the
employer, holding that the elements of § 8(f) were established in that a pre-existing permanent partial disability had
been demonstrated, the contribution of the claimant by continued asbestos exposure was evident, and that claimant's
condition was manifest prior to the date of diagnosis.); Jacksonville Shipyards v. Director, OWCP, 21 BRBS 150 (CRT)
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(11th Cir. 1988) (The ALJ's conclusion that employer failed to show an actual aggravation of claimant's preexisting
disability was supported by substantial evidence where claimant's health, undermined by the silicosis diagnosed in
1971, deteriorated and forced him to stop his shipyard work in 1976. Furthermore, the court noted that the Cardillo rule,
used for allocating responsibility among insurers for a particular injury, was irrelevant to the § 8(f) issue. Accordingly,
the Board's denial of § 8(f) relief was affirmed.); McCaskill v. Newport News Shipbuilding and Dry Dock Co., 15
BRBS 77 (1982) (The Board upheld the concept that aggravation as a second injury applies to occupational disease
cases, rejecting the argument of the Director, OWCP, that the concept encourages employers to purposely expose
employees to dangerous substances in order to aggravate preexisting diseases and thereby qualify for § 8(f)'s limitation
of liability. In three consolidated claims in which the ALJ failed to properly consider the aggravation issue, the Board
remanded for a determination on the issue of the employer's wilfulness in re-exposing claimants to asbestosis.); Cabe v.
Newport News Shipbuilding & Dry Dock Co., 13 BRBS 1144 (1981) (The Board rejected once again the Director's
argument that there must be a distinct second injury to invoke Special Fund relief, and thus found § 8(f) properly
applicable towards claimant's permanent total disability where there was substantial evidence that claimant's
employment aggravated the natural progression of his preexisting condition. However, where the ALJ assessed Special
Fund liability for permanent partial disability benefits based on the parties' stipulation of such, but where stipulations
affecting the application of § 8(f) are not binding on the Director, the Board remanded the case for the judge to review
the record and make his own determination as to whether claimant's permanent partial disability was also the result of
an aggravation of a preexisting condition.); Robinson v. The Mathy Co., 13 BRBS 939 (1981) (The Board reversed a
denial of Special Fund relief and remanded the issue for two reasons: evidence in the record showed that claimant
suffered from a preexisting back condition which was aggravated by his 1976 work-related accident; and the judge's
decision that claimant's 1973 injury and subsequent back condition did not constitute preexisting disability because they
were not economically disabling lacked sufficient clarity.); Levesque v. Bath Iron Works Corp., 13 BRBS 483 (1981)
(The Board disallowed the presentation of an "aggravation" theory as the cause of claimant's total disability for the first
time on appeal where claimant's counsel had put forth a different theory of causation and recovery during the initial
hearing.); Brown v. Sun Shipbuilding & Dry Dock Co., 13 BRBS 377 (1981) (The Board reaffirmed the existing case
law holding that "an employment-related aggravation of a preexisting disability ... constitutes a contribution to the total
disability for purposes of § 8(f)," even when the preexisting disability is an occupational disease.).

(n108)Footnote 107. C & P Telephone Co. v. Director, OWCP, 564 F.2d 503, 6 BRBS 399 (D.C. Cir. 1977)
(Section 8(f) was found to apply in the case of claimant, whose previous back ailments were aggravated by a
work-related back injury.). See also Smith v. Gulf Stevedoring Co., 22 BRBS 1 (1989) (The Board found that claimant's
treating physician's medical records, in conjunction with his trial testimony indicating that a protruded disc is a
permanent physical condition which leaves a person'sback more susceptible to further injury, was sufficient to establish
that claimant's earlier injury resulted in a permanent partial disability pursuant to § 8(f). Accordingly, the ALJ's denial
of § 8(f) relief was vacated, and the case remanded for consideration of whether claimant's pre-existing protruded disc
in combination with his subsequent work injury contributed to a greater degree of permanent disability than that caused
by the work injury alone.).

(n109)Footnote 108. Nobles v. Children's Hospital, 8 BRBS 13 (1978); Baird v. W. J. Jones & Sons, Inc., 6 BRBS
727 (1977).

(n110)Footnote 109. Ashley v. Todd Shipyards Corp., 10 BRBS 42 (1978) (The Board held that Section 8(f) was
applicable in cases of aggravation of pre-existing and occupational diseases. In aggravation cases the employee is hired
"as is." This would leave the employer during the claimant's last exposure to the injurious stimuli liable for the whole
disability. Therefore to ease this potentially heavy compensation liability and discourage discrimination of handicapped
workers, Section 8(f) will be applied to aggravation cases when deemed appropriate.); Melroy v. Jacksonville
Shipyards, Inc., 8 BRBS 283 (1978) (Section 8(f) was applied in the case of aggravation of claimant's chronic
pulmonary disease.); Morey v. Todd Shipyards Corp., 8 BRBS 167 (1978); McKinney v. Rowe Machine Workers, Inc.,
2 BRBS 329 (1978). See also Atlantic Marine, Inc. v. Bruce, 661 F.2d 898, 14 BRBS 63 (5th Cir. 1981) (Although the
evidence showed that, besides the stress from a work-related back injury, claimant's arteriosclerosis also contributed to
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his subsequent heart attack, the court ruled that where existing case law did not hold arteriosclerosis to obviate
compensation for heart attacks as first injuries, it therefore, under the liberal application of the Act, should not bar
compensation because claimant's heart attack happened to be his second injury.).

(n111)Footnote 110. Cooper v. Cooper Association; 7 BRBS 853 (1978) (The overwhelming exacerbation of the
employee's pre-existing psychic disturbance which was caused by the stresses and strains of work and resulted in his
suicide, constituted sufficient injury for Section 8(f) to apply.); Brannon v. Potomic Electric Power Co., 6 BRBS 527
(1977) (Decedent's mental condition, resulting from an electric shock received while performing his electrician's duties,
was aggravated by exposure to energized equipment and culminated in his suicide.).

(n112)Footnote 111. See Lawson v. Suwanee Fruit & S.S. Co., 336 U.S. 198, 69 S. Ct. 503, 93 L. Ed. 611, 1949
A.M.C. 411 (1949) ("Previous disability" means disability in fact, not disability as defined for purposes of
compensation.). See also Wilson v. Todd Shipyards Corp., 23 BRBS 24 (1989) (Where the medical evidence indicated
that claimant's obesity contributed to his continuing disability, if the ALJ finds claimant entitled to permanent disability
on remand, she must consider employer's entitlement to § 8(f) relief, as she did not address the issue of whether
claimant suffered any physically disabling symptoms due to obesity, which could constitute a pre-existing permanent
partial disability for § 8(f) purposes.); Randolph v. Newport News Shipbuilding & Dry Dock Co., 22 BRBS 443 (1989)
(Where the Board's first Decision and Order specifically stated that the case was being remanded for a redetermination
of the date of maximum medical improvement after the parties have had an opportunity to litigate the issue, and for
reconsideration of whether claimant's prior back problems constituted a pre-existing permanent partial disability which
contributed to his ultimate disability for § 8(f) purposes, the ALJ erred in amending his order to reflect the stipulated
date of maximum medical improvement and in awarding employer § 8(f) relief without following the Board's directive.
Accordingly, the ALJ's Decision and Order on Remand was vacated and the case remanded for consideration of the
maximum medical improvement and § 8(f) issues.); Preziosi v. Controlled Industries, 22 BRBS 468 (1989) (Where
there was evidence that claimant had chronic bronchitis prior to his final injury and because the brevity of the ALJ's
discussion made it impossible for the Board to determine what legal standard was applied in finding that claimant's
bronchitis did not constitute a pre-existing permanent partial disability, the Board vacated the ALJ's denial of § 8(f)
relief and remanded the case for him to apply the proper standard in reconsidering whether claimant had a pre-existing
permanent partial disability.); Ronne, Sr. v. Jones Oregon Stevedoring Co., 22 BRBS 344 (1989) (The Board held that
the aggravation rule does not permit a deduction from employer's liability in hearing loss cases for the effects of
presbycusis (hearing loss due to age). Accordingly, the ALJ's finding that employer was liable for claimant's entire
hearing loss was affirmed.); Peterson v. Columbia Marine Lines, 21 BRBS 299 (1988) (Although the ALJ erred in
relying on the fact that claimant lost no work time due to his skin rash in concluding that the rash was not a pre-existing
permanent partial disability, such error was harmless because the record contained no evidence indicating that
claimant's rash resulted in any serious, lasting physical problem, a prerequisite to establishing a pre-existing permanent
partial disability under § 8(f). Accordingly, the Board affirmed the ALJ's determination that claimant's skin rash was not
a pre-existing permanent partial disability.); State Compensation Ins. Fund v. Director, OWCP, 20 BRBS 11 (CRT) (9th
Cir. 1987) (Where an employee suffers an injury which further complicates an already existing permanent partial
disability, the employer must only pay benefits for a predetermined period, after which the Special Fund contributes.
Accordingly, the Ninth Circuit found that where minimal evidence showed that illiteracy was not a permanent
pre-existing injury nor was it classified as such under 33 U.S.C. Section 908(f), an employer must pay all compensation
and the Special Fund does notapply.); Watts v. Marcel S. Garrigues Co., 19 BRBS 40 (1986) (The Board reversed the
ALJ's holding that employer was entitled to § 8(f) relief. Claimant's illiteracy by itself did not constitute a pre-existing
disability, and a vocational rehabilitation counselor's opinion that claimant was learning-disabled did not suffice as
credible evidence of a medically cognizable mental or physical ailment which could support the ALJ's findings.); Dove
v. Southwest Marine, Inc., 18 BRBS 139 (1986) (The record did not establish that claimant suffered from a preexisting
impairment, where there was no disability from a prior ankle injury. The Board accordingly reversed the ALJ's
determination that employer was entitled to § 8(f) relief.); Villasenor v. Marine Maintenance Indus., 17 BRBS 99
(1985) (The Board affirmed the ALJ's rejection of § 8(f) relief where the record contained no preexisting relevant
diagnoses of any type. The mere existence of earlier x-ray films, without any relevant diagnoses or interpretations prior
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to claimant's permanent disability, did not suffice as a manifestation of a preexisting condition.); Malone v. Howard
Fuel Co., 16 BRBS 364 (1984) (The Board affirmed the ALJ's denial of § 8(f) relief since the ALJ's finding that no
record of claimant's hypertension and arteriosclerosis existed prior to the heart attack was supported by the evidence.);
Rodriguez v. Cal. Stevedore & Ballast Co., 16 BRBS 371 (1984) (The Board affirmed the ALJ's denial of benefits for
cumulative injuries since the ALJ's findings were consistent with a conclusion that claimant's 1976 injury neither
aggravated nor combined with prior conditions to cause claimant's present condition, nor was claimant's disability
increased as a result of the natural progression of his 1976 injury.); Settles v. Lane Constr. Corp., 15 BRBS 148 (1983)
(Although alcoholism may constitute a preexisting disability, notations in claimant's medical records that indicated a
previous drinking problem were insufficient to support the ALJ's conclusion that the claimant suffered from a
preexisting disability within the meaning of § 8(f) or that his alcoholism combined with claimant's work-related injury
to create the present disability.); Bentley v. Sealand Terminals, Inc., 14 BRBS 469 (1981) (In response to the Director's
objection to the granting of Special Fund relief, the Board remanded the case for further proceedings where: the ALJ
failed to address the essential elements of whether there was a preexisting permanent partial disability, manifest to
employer and/or contributing to permanent total disability; the ALJ relied on the parties' stipulations as to the presence
of those elements, and stipulations affecting the applicability of § 8(f) are not binding on the Director; and the record
was devoid of any evidence concerning an alleged second work-related injury.); Brady v. Hall Bros. Marine Corp. of
Gloucester, 13 BRBS 854 (1981) (The Board disallowed Special Fund relief to employer because: claimant's previous
nonwork-related "injury" had never caused him to lose any time from the job he had had at the time; he had no visible
symptoms remaining when he began working for employer; and therefore his condition did not qualify as a "disability"
under any of the definitions of § 8(f). However, the Board did remand for further findings on the alternate theory of
"aggravation" because, where a "separate incident" is not required, the ALJ's conclusion should have contained a
finding concerning whether claimant's continuing employment aggravated his condition.).

But see Brogden v. Newport News Shipbuilding & Dry Dock Co., 16 BRBS 259 (1984) (A denial of § 8(f) relief was
affirmed where the employer alleged that claimant's obesity constituted a preexisting disability. For § 8(f) to apply, the
employer must establish that claimant suffered from a medically cognizable physical or mental disability and was not
merely a victim of an unhealthy habit or lifestyle.).

(n113)Footnote 112. Nacirema Operating Co. v. BRB, 538 F.2d 173, 1976 A.M.C. 1447, 4 BRBS 190 (2d Cir.
1976); Atlantic Gulf & Stevedores, Inc. v. Director, OWCP, 542 F.2d 602, 1976 A.M.C. 1767, 4 BRBS 79 (3d Cir.
1976) (If the disability suffered had to be economic in nature in order to meet the requirements of Section 8(f), "that
section would be transformed into a veritable catch 22. Any employer who in reliance on sec [tion] 8(f) hired a disabled
person would immediately lose the statutory limitation on his liability, since upon hiring a handicapped worker any
pre-existing economic disability would terminate. The result is, of course, absurd and is inconsistent with the [Act's]
policy objectives ..."); Equitable Equipment Co. v. Hardy, 558 F.2d 1192, 6 BRBS 666 (5th Cir. 1977); C & P
Telephone Co. v. Director, OWCP, 564 F.2d 503, 6 BRBS 399 (D.C. Cir. 1977). See also Carey v. Cargill, Inc., 13
BRBS 516 (1981) (The Board granted special fund relief where claimant's manifestations of pain were the equivalent of
a preexisting disability since the preexisting condition does not have to be economically disabling, and especially where
the pain increased claimant's difficulty in working and his possibility of accident.); Lostaunair v. Campbell Indus., 13
BRBS 227 (1981) (The Board upheld the finding that claimant was permanently totally disabled finding that the
employer was eligible for § 8(f) relief where claimant had preexisting back injuries and psychiatric disabilities which
were manifest to employer and were unrelated to his work-connected injury. The fact that claimant had been able to
work up until his totally disabling accident was irrelevant since "there is no requirement that the preexisting condition
be economically disabling for [s]ection 8(f) to apply."); Shoemaker v. Sun Shipbuilding & Dry Dock Co., 12 BRBS 141
(1980) (The Board held that the administration law judge erred in applying an economic test for determining whether a
claimant had an existing permanent partial disability for the purposes of applying the provisions of § 8(f) of the Act.).

The Board had originally held that the disability suffered had to be economic in nature to satisfy Section 8(f). This
construction was based upon the fact that the phrase "existing permanent partial disability" found in the present Act
appears more restrictive than the term "previous disability" used in the unamended Act. Under the1972 Amendments,
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disability in the compensation context has been considered an economic concept based upon a medical foundation.
Therefore the Board held that such a meaning would also apply to Section 8(f). Aleksiejczyk v. Atlantic & Gulf
Stevedores, Inc., 1 BRBS 541 (1975). This determination was later reversed by the Third Circuit. See Atlantic & Gulf
Stevedores, Inc. v. Director, OWCP, supra (The court held that the legislative history of the 1972 Amendments showed
that Congress intended to retain the non-technical concept of Section 8(f), and did not wish to change the intent of the
Act, as interpreted in Lawson v. Suwanee Fruit & S.S. Co., 336 U.S. 198 (1949), when it substituted the phrase
"existing permanent partial disability.").

(n114)Footnote 113. C & P Telephone Co. v. Director, OWCP, 564 F.2d 503, 6 BRBS 399 (D.C. Cir. 1977). See
Equitable Equipment Co. v. Hardy, 558 F.2d 1192, 6 BRBS 666 (5th Cir. 1977) (The court did not see any requirement
that the previous disability be an economic one. Work opportunities are limited for a person with any kind of physical
impairment. Often it is extremely difficult, if not impossible, for such a person to secure employment once the potential
employer is aware of his disability. Even if employment is obtained, that inferior condition does not disappear.);
Nacirema Operating Co. v. BRB, 538 F.2d 173, 1976 A.M.C. 1447, 4 BRBS 190 (2d Cir. 1976).

See also the recent Board decisions that have followed the courts' holdings: Padilla v. Marine Terminals Corp., 8
BRBS 153 (1978); Reed v. Lockheed Shipbuilding & Construction Co., 8 BRBS 399 (1978); Parent v. Duluth Missabe
& Iron Range Ry. Co., 7 BRBS 41 (1977) (The Board held that claimant's alcoholism was an "existing permanent
partial disability" within the meaning of Section 8(f)); Boles v. National Steel & Shipbuilding Co., 7 BRBS 81 (1977)
(Claimant's respiratory condition constituted a prior disability.); Lawson v. Atlantic Gulf Grain Stevedores Co., 6 BRBS
770 (1977); Benoit v. General Dynamics Corp., 6 BRBS 762 (1977); Brannon v. Potomac Electric Power Co., 6 BRBS
527 (1977) (Claimant's mental derangement resulting from an electric shock satisfied the conditions of Section 8(f));
Morgan v. Asphalt Construction Co., 6 BRBS 540 (1977).

(n115)Footnote 114. Director, OWCP v. Universal Terminal & Stevedoring Corp., 575 F.2d 452, 1978 A.M.C.
1020, 8 BRBS 498 (3d Cir. 1978); Duluth Missabe & Iron Range Ry. Co. v. United States Department of Labor, 553
F.2d 1144, 5 BRBS 756 (8th Cir. 1977); C & P Telephone Co. v. Director, OWCP, 564 F.2d 503, 6 BRBS 399 (D.C.
Cir. 1977); Dillingham Corp. v. Massey, 505 F.2d 1126 (9th Cir. 1974). See also FMC Corp. v. Director, OWCP, 23
BRBS 1 (CRT) (9th Cir. 1989) (Evidence that respondent's present disability was due more to his osteoarthritis than to
his back injury could not be used for § 8(f) relief because the osteoarthritis was not manifest prior to the
employment-related injury. Accordingly, the Court affirmed the Board's denial of § 8(f) relief.); Director, OWCP v.
General Dynamics Corp., 18 BRBS 88 (CRT) (1st Cir. 1986) (The First Circuit affirmed the Board's decision that
claimant had a manifest permanent partial disability where claimant suffered from hypertension but was not
work-impaired economically, and employer was aware of claimant's hypertension. Accordingly, employer was entitled
to § 8(f) relief.); Sites v. Braedon Companies, 13 BRBS 87 (1981) (The Board rejected the Director's argument that for
employer to be eligible for § 8(f) relief it must not only have been aware of claimant's preexisting condition, but must
have also known the precise nature of the condition. Furthermore, the Board, citing the Ninth Circuit's recent support in
Director, OWCP v. Todd Shipyard Corp., re-affirmed its position that if claimant is viewed as having a manifest
preexisting disability, it is the aggravation of the work-related condition which is the very basis of the permanent total
disability award.).

But see The American Ship Bldg. Co. v. Director, OWCP, 22 BRBS 15 (CRT) (6th Cir. 1989) (In an issue of first
impression, the Sixth Circuit found that no language in § 8(f) limits its application to employees of an employer who
either knows of the pre-existing permanent partial disability or who possesses knowledge that makes the pre-existing
disability "manifest." Therefore, the court held that enforcement of the statute as written, free of an employer
knowledge requirement, best satisfies congressional intent. Accordingly, where objective, uncontroverted evidence in
the form of an x-ray existed prior to claimant's industrial accident, which, had it been read for claimant's pre-existing
spondylolisthesis and scoliosis would have revealed the pre-existing disability, the court reversed the Board's denial of
special fund relief to employer. Courts of Appeals retain plenary authority to review the Board's legal conclusions.).
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(n116)Footnote 115. C & P Telephone Co. v. Director, OWCP, 564 F.2d 503, 6 BRBS 399 (D.C. Cir. 1977);
Alston v. Universal Brands Co., 5 BRBS 600 (1977) ("The purpose of the special fund is to encourage an employer to
hire those he might not employ because of an existing handicap... As a corollary to this rule, it can be stated that the
special fund should serve to encourage an employer to retain in his employment an individual who has been hurt on the
job and whose injury may predispose him to serious injury in the future."). Seealso Risch v. General Dynamics Corp.,
22 BRBS 251 (1989) (Where claimant's audiogram, done after 26 years on the job, indicated a permanent binaural
hearing loss, which handicap became manifest to employer at the time the audiogram was given, yet employer retained
claimant, and claimant's hearing loss increased, employer was entitled to § 8(f) relief. Accordingly, the Board affirmed
the ALJ's award of such relief.); Sheek v. General Dynamics Corp., 18 BRBS 1 (1985) (The ALJ's determination that
the employer was not entitled to § 8(f) relief was affirmed where the record did not contain evidence of a "manifest"
back problem, existing during the time of employment, serious enough to motivate the employer to avoid the risk of
compensation liability by discharging the claimant. The ALJ's finding on claimant's loss of wage-earning capacity,
based on the fact that claimant secured part-time janitorial work and attended vocational school for 15 hours per week,
was supported by substantial evidence, and claimant failed to demonstrate reversible error.); Carey v. Cargill, Inc., 13
BRBS 516 (1981) (special fund relief is not limited to employers hiring persons with manifest disabilities, but also to
employers retaining employees who develop such disabilities after being hired, as in the instant case.).

(n117)Footnote 116. See Hall v. Newport News Shipbuilding and Dry Dock Co., 13 BRBS 873 (1981)
(Nonrecognition of an employer's misrepresentation defense does not impair its ability to establish § 8(f) entitlement
since "knowledge" of a preexisting condition is not essential. All that is required is that the condition be "manifest" or
"objectively determinable." However, the raising of the special relief issue was inappropriate in this case where only
temporary partial disability benefits had been sought.).

(n118)Footnote 117. The determination of whether a claimant's pre-existing condition was latent or manifest is
factual. Therefore, the decision should not be disturbed on review when it is supported by substantial evidence. See also
Champagne v. Main Iron Works, Inc., 20 BRBS 84 (1987) (The Board found that where employer's entitlement to § 8(f)
relief, particularly regarding whether the manifest requirement was met, was clearly in dispute, the ALJ erred in failing
to make factual findings on the issue and in remanding the case to the deputy commissioner. Accordingly, the case was
remanded for the ALJ to consider the § 8(f) issue.).

(n119)Footnote 118. Dillingham Corp. v. Massey, 505 F.2d 1126 (9th Cir. 1974); Duluth Missabe & Iron Range
Ry. Co. v. United States Department of Labor, 553 F.2d 1144, 5 BRBS 756 (8th Cir. 1977). See also Director, OWCP
v. Campbell Indus., 678 F.2d 836, 14 BRBS 974 (9th Cir. 1982), cert. denied, 459 U.S. 1104 (1983) (The Ninth Circuit
affirmed a finding of permanent total disability but reinstated the ALJ's finding that the employer was not entitled to §
8(f) relief even though the ALJ had improperly applied an economic disability standard in denying the limitation of
liability since the employer did not meet the appropriate and more liberal test enunciated in C & P Tel. Co. v. Director,
OWCP: claimant did not have a manifest physically disabling condition serious enough to motivate a cautious employer
to discharge him; claimant had not suffered a previous partial disability; the employer had not treated the claimant as
disabled. Further there was no objective basis for determining that claimant had a back condition or severe
psychological problems prior to the permanently totally disabling injury in 1973 since claimant's earlier medical records
failed to reveal claimant's degenerative disc disease or psychological problems.); Harris v. Newport News Shipbuilding
& Dry Dock Co., 23 BRBS 114 (1989) (Where employer urged the Board to eliminate the manifest requirement of §
8(f) since employee's occupational disease was diagnosed subsequent to his employment with employer, the Board,
based upon the longstanding judicial acceptance and application of the manifest requirement despite that requirement
not being a statutory one, declined to abandon it or fundamentally change it in order to include those disabilities
manifest prior to the diagnosis of an occupational disease regardless of whether those conditions manifested themselves
during the employee's employment with employer. Accordingly, as substantial evidence of record supported the ALJ's
finding that decedent had no preexisting permanent partial disabilities that were manifest to employer prior to his
voluntary retirement, the Board affirmed the denial of § 8(f) relief.); Armstrong v. General Dynamics Corp., 22 BRBS
276 (1989) (Where claimant's x-rays suggested an abnormality but left it undiagnosed, the Board held that the ALJ's
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finding that these reports, due to the ambiguities contained therein did not satisfy the manifest requirement of § 8(f),
was rational and supported by substantial evidence. Accordingly, the denial of § 8(f) relief was affirmed.); Berkstresser
v. Washington Metro. Area Transit Auth., 22 BRBS 280 (1989) (The medical evidence, which revealed minor
degenerative changes of claimant's spine but did not disclose a back condition of sufficient severity to constitute a
permanent partial disability, was sufficient to render his pre-existing back disease constructively manifest to employer.
Accordingly, the Board reversed the ALJ's denial of § 8(f) relief where the other elements necessary for such relief were
satisfied.); Dugan v. Todd Shipyards, Inc., 22 BRBS 42 (1989) (The contribution and manifest elements for § 8(f)
entitlement were established as a matter of law, where the evidence indicated that claimant's hypertension and diabetes
contributed to his heart disease, which caused his heart attack, and medical records documented claimant's pre-existing
conditions. Accordingly, the Board reversed the ALJ's denial of § 8(f) relief.); Greene v. J.O. Hartman Meats, 21 BRBS
214 (1988) (Where the medical evidence of record was uncontradicted that claimant's pre-existing degenerative
condition contributed to his work injury, the Board held, as a matter of law, that employer established that claimant's
pre-existing condition combined with his subsequent work injury to create a greater degree of permanent disability than
the degree of disability caused by the work injury alone. Where there were x-ray and office records establishing back
problems of some type, this was sufficient evidence to create an issue of fact as to whether claimant's condition was
manifest to employer, and the ALJ erred in relying on the absence of evidence indicating degeneration of the disc
between L3-4 to find that claimant's degenerative disc disease was not manifest to employer. Accordingly, the Board
vacated the ALJ's finding that claimant's pre-existing condition was not manifest and remanded the case for further
findings of fact on the issue.); Blake v. Bethlehem Steel Corp., 21 BRBS 49 (1988) (Where a pulmonary function study
had been interpreted as abnormal prior to claimant's last injurious exposure while working for employer, it was
sufficient to establish that claimant had a manifest pre-existing permanent partial disability for § 8(f) purposes.
Accordingly, the denial of § 8(f) relief was vacated and remanded for the ALJ to reconsider employer's eligibility for §
8(f) relief in light of this evidence.); Stone v. Newport News Shipbuilding and Dry Dock Co., 20 BRBS 1 (1987)
(Where the record could support a finding that decendent's kidney disease was constructively manifest in 1945, despite
employer's inability to produce any actual documentation, the ALJ must consider the manifest requirement of § 8(f) on
remand.); Anderson v. C.G. Willis, Inc., 19 BRBS 169 (1986) (The Board found that where no medical records from
claimant's prior surgery were introduced into evidence, the mere existence of a scar without any relevant diagnoses prior
to claimant's work-related injury did not suffice to make his pre-existing permanent partial disability manifest to
employer. Accordingly, the ALJ's denial of § 8(f) relief was affirmed.); White v. Bath Iron Works Corp., 19 BRBS 70
(CRT) (1987) (a medically discoverable defect is not a "manifest" one under § 8(f). Accordingly, where claimant, due to
a work-related injury brought into play a previously unsuspected spinal defect, employer was not entitled to § 8(f)
relief.); Villasenor v. Marine Maintenance Indus., 17 BRBS 160 (1985) (The Board declined to reconsider the issue of
whether claimant's pre-existing partial disability was manifest and whether an employer accordingly was entitled to §
8(f) relief, since on the facts of the case the ALJ's determination that a pre-existing partial disability was not manifest to
the employer was supported by substantial evidence.); Hitt v. Newport News Shipbuilding & Dry Dock Co., 16 BRBS
353 (1984) (The Board reversed an ALJ's finding of § 8(f) relief premised on pre-existing asbestosis and held that a
physician's 1981 interpretation of pre-1979 x-rays, on which the ALJ relied, cannot render the pre-1979 asbestosis
manifest because the doctor's interpretation postdated the onset of total disability and the argument that a medical
condition is manifest if the proper medical test would have disclosed the condition at the relevant time has been
previously rejected. The Director was not precluded from challenging the § 8(f) finding since the Director was only
challenging the ALJ's analysis of the existing evidence and was not raising any new issues which would have required
new factfinding by the ALJ.); Topping v. Newport News Shipbuilding and Dry Dock Co., 16 BRBS 40 (1983) (The
Board reversed a denial of § 8(f) relief where claimant was suffering from asbestosis, finding that an x-ray taken several
years prior to the filing of this claim revealed pleural thickening and satisfied the preexisting and manifest requirements
of § 8(f). The claim was remanded to the ALJ for a determination as to whether or not claimant's condition was
aggravated by continued exposure to asbestos. The ALJ's finding that claimant's bronchitis did not contribute to
asbestosis was supported by substantial evidence. The employer's failure to establish that claimant's arthritis or his back
condition combined with the asbestosis required an affirmance of the ALJ's denial of § 8(f) relief on these grounds.);
Patrick v. Newport News Shipbuilding & Dry Dock Co., 15 BRBS 274 (1983) (Regardless of theeabsence of a medical
course of treatment for interstitial fibrosis, the disease constituted a preexisting disability that was manifest to the
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employer within the meaning of § 8(f).); (to n.110) Hallford v. Ingalls Shipbuilding Div., 15 BRBS 112 (1982)
(Although claimant failed to disclose a previous knee injury for which he had received compensation under a state act,
the Board held that this did not preclude § 8(f) relief since all that is required to render a preexisting condition
"manifest" is that it be objectively determinable from medical records.); Gibbs v. Newport News Shipbuilding and Dry
Dock Co., 14 BRBS 954 (1982) (The Board reversed a denial of § 8(f) relief where the ALJ's findings that claimant did
not have a manifest preexisting arthritic condition and that claimant's condition resulted solely from the work related
injury were not supported by substantial evidence and where the rejection of the testimony of claimant's family
physician, which testimony reflected evidence of a preexisting arthritic condition, was found to be inherently incredible
and patently unreasonable.); Anzalone v. Quin Marine Servs., 14 BRBS 418 (1981) (The Board affirmed employer's
ineligibility for § 8(f) relief since there was no evidence that claimant had an arteriosclerotic condition that preexisted
his heart attack, and therefore since there was no way for such a condition to have been manifest to employer.); Kent v.
Commissioned Officers' Mess, 13 BRBS 1117 (1981) (The decision of the ALJ denying the applicability of § 8(f) was
reversed because the testimony of the physician sufficiently established that the claimant's previous back condition was
manifest to the employer. A physician's testimony that his records would show the pre-existing condition is sufficient to
establish that a condition is manifest.); Langley v. Newport News Shipbuilding and Dry Dock Co., 13 BRBS 580 (1981)
(The Board, liberally construing the requirements for special fund relief, found that employer was entitled to such
where: (1) evidence proving that claimant had a serious physical disability, regardless of the fact that a conclusive
diagnosis had not been reached as to its exact form, was sufficient to render the preexisting condition manifest to
employer; and (2) even though the preexisting condition had been under control at the time of the hearing, there was
medical evidence to support the proposition that it could continue to contribute to claimant's permanent total disability
overall. The employer was also found eligible for § 8(f) relief under the alternate theory that once claimant's asbestosis
was established, and therefore manifest to employer, and he continued to work for employer, that asbestosis became a
preexisting condition that was aggravated by his further work exposure.); Carey v. Cargill, Inc., 13 BRBS 516 (1981)
(Claimant's disability was manifest to employer through its foreman, who testified of such knowledge, and, alternately,
through the availability of readily discoverable medical reports.); Bullock v. Sun Shipbuilding & Dry Dock Co., 13
BRBS 380 (1981) (Although the ALJ found insufficient evidence to prove that one of claimant's preexisting conditions
was manifest to employer, there were preinjury hospital records available at the time claimant was hired by employer
revealing another preexisting condition. Therefore, to re-determine the applicability of special relief, where there was no
discussion of the hospital evidence in the record, the Board remanded the case for a conclusion as to whether the
preexisting condition in question contributed to claimant's ultimate disability.); Enos v. General Dynamics Corp., 13
BRBS 47 (1980) (Where various respiratory conditions shown on hospital records and on the employer's own medical
record were sufficient to constitute a "disability" within the meaning of § 8(f), the ALJ erred in finding that the claimant
did not have a condition that constituted an "existing permanent partial disability." The employer was deemed to have
knowledge of the condition where his own medical records as well as hospital records diagnosed claimant as suffering
from various respiratory ailments. Finally, there was substantial evidence to conclude that claimant's existing permanent
partial disability is the result of his preexisting condition being aggravated by exposure to asbestos and other dust
particles while at work. Consequently, the Board held that all the requirements needed to invoke § 8(f) had been met.).

(n120)Footnote 119. Padilla v. Marine Terminals Corp., 8 BRBS 153 (1978); Lloyd v. Seattle Stevedore Co., 8
BRBS 594 (1978); West v. Seattle Stevedore Co., 8 BRBS 620 (1978).

(n121)Footnote 120. Id.

(n122)Footnote 121. Director, OWCP v. Universal Terminal & Stevedoring Corp., 575 F.2d 452, 1978 A.M.C.
1020, 8 BRBS 498 (3d Cir. 1978).

(n123)Footnote 122. The District of Columbia and Ninth Circuits held that what was manifest to a physician would
not necessarily be manifested to a lay employer, therefore no compelling reason existed for limiting liability. See
Maurice P. Foley Co. v. Balderson, 569 F.2d 132, 7 BRBS 69 (D.C. Cir. 1977), cert. denied, 439 U.S. 818 (1978);
Dillingham Corp. v. Massey, 505 F.2d 1126 (9th Cir. 1974) (The fact that claimant's leg condition was visible from
x-rays and resulted in a military deferment is not dispositive of the issue when there is other, ample evidence to support

Page 332
1A-IV Benedict on Admiralty § 75



a finding that the disability was not manifest: The claimant consistently held jobs and engaged in activities that would
lead an average person to conclude that he had not suffered any disability.). But see Director, OWCP v. Brandt Airflex
Corp., 645 F.2d 1053, 13 BRBS 133 (D.C. Cir. 1981) (The D.C. court, in following the clear precedent established in its
circuit, ruled that employer was eligible for § 8(f) relief from liability since claimant had suffered from a preexisting
heart condition. The court emphasized that even though heart disease is not superficially apparent upon hiring and even
though access to certain union records may have been impeded, there were still other sufficiently explicit medical
records that would have made claimant's condition manifest to employer, had it chosen to examine them, the availability
of the information being the only requirement in testing for manifestness.).

(n124)Footnote 123. Lambert's Point Docks, Inc. v. Harris, 718 F.2d 644, 16 BRBS 1 (CRT) (4th Cir. 1983) (The
Fourth Circuit held that the definition of a pre-existing condition that is manifest to an employer does not encompass a
condition that the employer could have known of if the proper diagnostic test had been conducted when the claimant
was hired. Although the Third Circuit broadly defines "pre-existing condition" to include conditions that are
discoverable by an employer based on existing medical records, this court affirmed the Board's finding that the rule may
not be extended to conditions that have not been previously noted in claimant's medical records.). See also Eymard &
Sons Shipyard v. Smith, 22 BRBS 11 (CRT) (5th Cir. 1989) (The Fifth Circuit found that substantial evidence
supported the Board's finding that claimant's silicosis was not manifest, where his medical records indicated only an
undiagnosed spot on his lungs. Furthermore, the physicians who were concerned by claimant's x-rays could not offer a
diagnosis without further tests, and those tests were normal. Accordingly, as claimant's pre-existing condition was not
discoverable by employer based on the existing medical records available to it, the court affirmed the Board's denial of
§ 8(f) relief.).

(n125)Footnote 124. Spencer v. Bethlehem Steel Co., 7 BRBS 675 (1978); Duty v. Jet America Inc., 4 BRBS 523
(1976). See also Bingham v. General Dynamics Corp., 20 BRBS 198 (1987) (As funeral expenses are not
compensation, employer rather than the Special Fund was liable for them. Accordingly, the Board vacated the ALJ's
decision holding the Fund liable.); Barclift v. Newport News Shipbuilding and Dry Dock Co., 15 BRBS 418 (1983)
(Since § 8(f) does not limit an employer's liability for medical expenses, the part of the ALJ's decision that ordered the
Special Fund to pay medical expenses after the employer had paid 104 weeks of medical expenses was reversed and
vacated.).

20 C.F.R. § 702.145(b) (1990): "The term"compensation' herein means money benefits only and does not include
medical benefits."

(n126)Footnote 125. Hart v. Berg Shipyards, Inc., 8 BRBS 146 (1978) ("The purpose of Section 8(f) is to remove
discrimination against handicapped workers that is otherwise encouraged by the Act [citations omitted]. Limiting the
employer's liability for a compensable injury that results in the worker's handicapped condition does not serve that
purpose."); Hastings v. Earth-Satellite Corp., 8 BRBS 519 (1978).

(n127)Footnote 126. Schuster v. Roger Smith Hotel, 7 BRBS 255 (1977). See also Brady-Hamilton Stevedore Co.
v. Director, OWCP, 779 F.2d 512, 18 BRBS 43 (CRT) (9th Cir. 1985) (The Ninth Circuit affirmed the Board's reversal
of an ALJ's order granting § 8(f) relief. Employer's mistake in not claiming § 8(f) relief at the first hearing was
considered a waiver. The Egger exception did not exist before the procedural mistake in this case.); Verderane v.
Jacksonville Shipyards, Inc., 772 F.2d 775, 17 BRBS 154 (CRT) (11th Cir. 1985) (The Eleventh Circuit affirmed a
Board order denying § 8(f) relief and held that an employer could not rely on § 8(f) when the relief afforded by that
section was not raised at the first available opportunity. Furthermore, the court added that the employer's counsel's
misjudgment of the employer's ability to seek § 8(f) relief in the same hearing in which a claimant's ability was
disputed, was not a mistake of fact which could provide grounds for a § 22 modification.); American Bridge Div. v.
Director, OWCP, 679 F.2d 81, 14 BRBS 923 (5th Cir. 1982) (The Fifth Circuit affirmed a finding that a Board rule that
requires all issues to be raised prior to a hearing is not inappropriate or unfair when applied to an employer's untimely
claims for a § 8(f) limitation of liability. Further, nothing in the Board's decision in Egger v. Williamette Iron & Steel
Co. supports the practice of pretermitting the decision of a § 8(f) issue to a post-adjudication § 22 hearing or bifurcating
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the hearing on the issue in any other way.); Moore v. Washington Metro. Area Transit Auth., 23 BRBS 49 (1989)
(Where no party raised the issue of waiver, the ALJ erred by considering it. Additionally, since the § 8(f) issue need not
be raised and litigated until the first hearing wherein permanent disability is at issue, which in the instant case was when
employer sought modification, and employer clearly raised the § 8(f) issue at that time, the Board held that the ALJ
erred by finding that employer waived its right to pursue § 8(f) relief both by failing to raise the issue at the original
hearing and then again by failing to raise the issue in its response to the Order to Show Cause. Accordingly, the Board
vacated the ALJ's finding that employer was not entitled to § 8(f) relief and instructed the ALJ, on remand, to consider
this issue.); Scott v. S.E.L. Maduro, Inc., 22 BRBS 259 (1989) (The Board found that the ALJ did not abuse his
discretion in refusing to allow employer to raise the § 8(f) issue where employer failed to notify the Director of its intent
to seek § 8(f) relief either in a pre-hearing statement or a post-hearing motion. The ALJ's error in finding that employer
was barred from raising the § 8(f) issue at the hearing because it failed to raise the issue before the deputy commissioner
was therefore harmless. Accordingly, the ALJ's denial of § 8(f) relief was affirmed.); Cornell Univ. v. Velez, 21 BRBS
155 (CRT) (1st Cir. 1988) (The First Circuit found that where employer had not raised § 8(f) issue, the ALJ's decision
to raise the issue sua sponte was within his discretion. See 20 C.F.R. § 702.336(a), (b). His lack of notice, however,
deprived the OWCP of its opportunity to prepare to address the issue. Accordingly, the court quashed the Board's order
vacating the ALJ's award of § 8(f) relief and remanded the case to allow all parties to meaningfully litigate the § 8(f)
issue.); Coats v. Newport News Shipbuilding and Dry Dock Co., 21 BRBS 77 (1988) (The ALJ properly reached the §
8(f) issue despite its not having been appealed, as the case was before him in a modification proceeding. The Board,
however, vacated the ALJ's § 8(F) determination since he failed to provide the parties with an adequate opportunity to
present evidence and arguments pertaining to the issue once he apprised them that he intended to address it, and
remanded the case for reconsideration of the issue.); Adams v. Brady-Hamilton Stevedore Co., 16 BRBS 350 (1984)
(The Board reversed an ALJ's granting of limitation of liability pursuant to § 8(f) in a modification proceeding and held
that the employer had sufficient information for a § 8(f) claim at the initial hearing but failed to raise the issue due to its
mistaken belief that it could litigate the issue separately, and unlike Egger v. Williamette Iron & Steel Co., 9 BRBS 897
(1979), upon which the ALJ erroneously relied in holding that the Egger rule could not be applied retroactively, the
employer was not lulled into its mistake by the ALJ or any other party but was simply unprepared for the hearing.);
Mason v. Bender Welding & Mach. Co., 16 BRBS 307 (1984) (The case was remanded to the ALJ for consideration of
the employer's liability under § 8(f)of the Act, since there was no indication in the record that employer ever had
information concerning a prior back ailment prior to claimant's physician's deposition, and nothing in the prehearing
record that would have alerted the employer to such a possibility or placed it on notice that claimant had previously
complained of a back ailment; therefore, the employer's failure to raise the issue at or before the hearing was not a
reason for the ALJ to refuse to consider it.); Woodberry v. General Dynamics Corp., 14 BRBS 431 (1981) (Although
the Board did not completely endorse the ALJ's interpretation of Egger v. Williamette Iron & Steel Co., it agreed that
employer cannot raise a § 8(f) claim in a motion to modify an earlier award where it did not raise the claim at the
hearing. Furthermore, the Board denied employer's claim that the Egger decision was only to be applied prospectively
since that decision contains no such limiting language.); Outland v. Newport News Shipbuilding and Dry Dock Co., 13
BRBS 552 (1981) (Even though the Director was a party-in-interest to this § 8(f) relief issue, the Board denied his
request to review the general intent of employer in retaining a claimant with manifest pre-existing conditions where
such a review would require specific findings by the factfinder and therefore should have been advanced at the hearing
level.); Venglar v. Todd Shipyards Corp., 13 BRBS 413 (1981) (The Board decreed employer's application for § 8(f)
relief untimely where employer failed when the preamendment order was passed to raise the relief issue with the deputy
commissioner, who had full hearing authority at that time, and where there has been no change in condition that would
justify any form of modification of the deputy commissioner's final order at this time.); Avallone v. Todd Shipyards
Corp., 13 BRBS 348 (1981) (The Board found no special circumstances which would have permitted, in the interest of
justice, the raising of the special relief issue for the first time during a request for modification.); Dykes v. Jacksonville
Shipyards, Inc., 13 BRBS 75 (1981) (Where employer had failed to apply for § 8(f) relief at the original hearing, the
Board affirmed an order on reconsideration disallowing a § 22 modification request as a means of appealing the denial
of special relief.); Hummel v. Greyhound Lines, 12 BRBS 736 (1980) (The Board vacated all portions of the ALJ's
decision pertaining to the Special Fund where he had not followed the proper procedure in raising the § 8(f) issue sua
sponte. The judge did not advise the parties or Director of his consideration of a new issue, await their responses, or
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schedule a hearing on the new issue.).

(n128)Footnote 127. Nobles v. Children's Hospital, 8 BRBS 13 (1978). See 20 C.F.R. § 802.201 (1984), which
establishes who may file an appeal: "Any party adversely affected by a decision or order issued pursuant to one of the
Acts may appeal such decision and order to the Board..." See also Henry v. George Hyman Constr. Co., 749 F.2d 65, 17
BRBS 39 (CRT) (D.C. Cir. 1984) (Claimant did not have standing to appeal the applicability of § 8(f) since she had no
significant interest in the source of her compensation.); Truitt v. Newport News Shipbuilding and Dry Dock Co., 20
BRBS 79 (1987) (The Board held that Director had standing to appeal to the Board in cases involving § 8(f) regardless
of his participation before the ALJ. Section 10(i) was applicable rather than 10(h), since the case was pending on the
date of enactment of the 1984 Amendments. Furthermore, since the Amendments so affected the case, the Board found
that it would be unfair to bind claimant and employer to their stipulations. Accordingly, the case was remanded to the
ALJ for reconsideration of all issues pursuant to the 1984 Amendments.); Ryan v. Newport News Shipbuilding and Dry
Dock Co., 19 BRBS 208 (1986) (Claimant and employer reached agreement on all issues, and further proceedings were
instituted only with regard to a § 8(f) claim. The Board held that any findings which the ALJ made regarding this claim
did not affect claimant's rights against employer under the terms of the agreement embodied in the deputy
commissioner's order issued pursuant to 20 C.F.R. § 702.315(a). Therefore, the ALJ erred in rejecting the deputy
commissioner's award of total disability benefits commencing on June 1, 1980, the date the parties originally agreed to,
and his order was modified to provide that payment of benefits commence on that date. The ALJ erred in rejecting the
stipulated commencement date of total disability for the § 8(f) claim without giving employer prior notice that he would
not accept the stipulation. Accordingly, the case was remanded for the ALJ to reconsider the onset date issue and to
allow employer and Director sufficient time to introduce relevant evidence and to prepare their cases.); Beltran v.
California Shipbuilding & Dry Dock, 17 BRBS 225 (1985) (The Board affirmed an ALJ's finding that stipulations made
by claimant and employer were not binding on the Special Fund, but, because the ALJ erred by rejecting the stipulations
relied upon by the employer to prove its § 8(f) case without providing the parties an opportunity to present evidence in
support of the rejected stipulations, the Board remanded the case for a relief, allowing the parties, including the Director
if he chooses to participate, sufficient time to introduce relevant evidence and prepare their cases.); Powell v.
Brady-Hamilton Stevedore Co., 17 BRBS 1 (1984) (The Board, in an order on reconsideration, vacated an earlier Board
order dismissing the Director's appeal and gave claimant 30 days in which to file a Response Brief to the Director's
Petition for Review, if he so desired, where the Board, in the appeal, ignored the Director's role as the sole protector of
the Special Fund who has the right to appeal any unjustified order against the Fund, however slight. [Overruling Arnold
v. Mast, 1 BRBS 246 (1979), to the extent that it is contrary.] ); Price v. Greyhound Bus Lines, 14 BRBS 439 (1981)
(The Board granted employer's motion for claimant's response brief on the § 8(f) issue to be stricken on the grounds that
claimant lacked standing where: the Fund application did not result ina loss of settlement options; allowing claimant
standing does not remove the Department of Labor from the case, and thus does not alleviate the complexity of the
litigation; denying standing does not prevent all sides of the issue from being presented; claimant's inherent right to
decide who will pay him is subject to statutory modification; the possibility that the Special Fund will go bankrupt is too
remote to justify standing; and although the D.C. Circuit has allowed claimants the right to argue § 8(f) issues, the
Board felt "the impact of this order [was] questionable in light of the Court's apparent denial of attorney's fees for time
spent arguing the § 8(f) issue."); Creasy v. J.W. Bateson Co., 14 BRBS 434 (1981) ("A claimant may not appeal the
applicability of § 8(f), since the source of compensation is of no importance to the claimant and, thus, the claimant is
not adversely affected by this determination.").

(n129)Footnote 128. 20 C.F.R. § 702.145(c) (1990).

See also Section 4 of the Longshore and Harbor Workers' Compensation Act, 33 U.S.C. § 904; Cooper v. Todd Pac.
Shipyards Corp., 22 BRBS 37 (1989) (Determinations regarding payment of rehabilitation expenses must be made by
the deputy commissioner, who is the agent of the Office of Workers' Compensation Programs, 20 C.F.R. §
701.301(a)(7), rather than by ALJs, who are not. Accordingly, the Board vacated the ALJ's imposition of liability for
claimant's rehabilitation expenses on the Special Fund, and remanded the case for a deputy commissioner to consider
employer's request for reimbursement of those expenses. Furthermore, the Board noted that if Congress had intended to
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grant ALJs authority to decide whether employers are entitled to reimbursement from the Special Fund under §
39(c)(2), it could have so stated through appropriate language in the Act.).

(n130)Footnote 129. As well as those persons who are entitled to survivors benefits. See Balzer v. General
Dynamics Corp., 22 BRBS 447 (1989) (The record contained no evidence indicating that the 1979 payment from
employer to claimant was a settlement pursuant to § 8(i). Therefore, it appeared to be a voluntary advance payment of
compensation by employer, and the 1979 claim remained open at the time of the hearing on the 1984 claim.); Cortner v.
Chevron International Oil Co., 22 BRBS 218 (1989) (The Board held that § 8(i) and 20 C.F.R. § 702.241(g) prohibit the
settlement of potential future survivor claims. Accordingly, the ALJ's approval of a disability claim settlement, where
claimant was alive and employer was discharged from liability for survivor's benefits, was vacated, and the case
remanded for the ALJ to take further actions necessary to resolve the claim.); Lawrence v. Toledo Lake Front Docks, 21
BRBS 282 (1988) (Where the deputy commissioner awarded claimant permanent partial disability benefits, to be paid
in a lump sum, the Board held that the ALJ erred in finding that the deputy commissioner's order was a § 8(i)
settlement, where the order: (1) contained no findings concerning whether the compensation awarded was in claimant's
best interests; (2) did not provide for the complete discharge of employer's liability for payment of compensation; and
(3) contained specific findings pursuant to § 8(b) and (c), which are subject to § 22 modification. Accordingly, the
ALJ's order was vacated and the case remanded for consideration of claimant's petition for modification.); Gutierrez v.
Metro. Stevedore Co., 18 BRBS 62 (1986) (The Board affirmed the deputy commissioner's refusal to approve the
withdrawal of a "nuisance" claim for nonproven disability, and remanded the case for further proceedings by the deputy
commissioner. Withdrawal of a claim in exchange for a sum of money does not constitute "proper purpose" for
withdrawal, and thus is not permissible under § 702.216. Instead settlement should be sought under 33 U.S.C. § 908(i).
The Board recognized that the Act provides no means of dispensing with a nuisance claim through a nominal payment
without resorting to a § 8(i) settlement, but noted that this argument must be addressed to Congress rather than the
Board.). Cf. Powell v. Nacirema Operating Co., 19 BRBS 124 (1986) (The Board affirmed that ALJ's finding that
employer violated § 49 where the evidence indicated that employer's alleged motive for dismissing claimant was
pretextual, and that its true motivation was its chagrin at having paid claimant a settlement of his claim, only to have
him return full-time to his usual employment shortly thereafter. Employer's contention that the award of 38 days of back
pay was based on hearsay testimony relying on records not introduced at the hearing was without merit, as the ALJ is
not bound by formal rules of evidence. The ALJ properly applied amended § 49, following statutory direction, in his
decision which was issued after the effective date of the 1984 Amendments. Accordingly, the ALJ's imposition of a
$1000 fine was affirmed.).

(n131)Footnote 130. This section, revised through the 1984 Amendments, specifically provides that the
Administrative Law Judge is empowered to approve/disapprove settlements. It thus advocates the holding in Clefstod v.
Perini North River Associates, 9 BRBS 217 (1978), disapproves of the contrary holdings in Director, OWCP v. Wills, 1
BRBS 47 (1974) and Director, OWCP v. Jordan, 1 BRBS 45 (1974), and eliminates all doubts arising out of the 1972
Amendments, raised in S.H. Du Puy v. Director, OWCP, 519F.2d 536, 2 BRBS 115 (7th Cir. 1975), cert. denied, 424
U.S. 965, 96 S. Ct. 1459. 47 L. Ed. 2d 732 (1976) (The language and legislative history of Section 8 raises doubts that
any proposed settlement of a death claim can be approved even by the deputy commissioner. The Act requires that
settlements are to be "in the best interest of injured employees, '' indicating that Congress intended to limit the
authorization of settlements to claims of injured employees only.). As a result of the 1984 Amendments, these doubts
have been rumored and all death claim settlements must be approved as null. See also Downs v. Director, OWCP, 19
BRBS 36 (CRT) (1986) (Where the 1984 amendment to § 8(i) authorized ALJ's to approve settlements and Congress
provided that this amendment should apply to pending claims, the Fifth Circuit applied it to petitioner's pending claim
and accordingly held that the ALJ's 1981 approval of a settlement could not be attacked. The court, in an issue of first
impression, held that the settlement was not subject to preamendment § 22 modification, citing the Board's decision in
Lambert v. Atlantic & Gulf Stevedores, 17 BRBS 68, which reasoned that to allow § 22 modification of final
settlements would frustrate the purpose of § 8(i) and lead to endless re-litigation of claims. Furthermore, the court noted
that: (1) the approval safeguards of § 8(i) adequately protect the injured employee from overreaching and ignorance
during settlement negotiations so that § 22 modifications are not necessary; (2) § 22 makes no provision for a
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modification of § 8(i)'s discharge of liability; and (3) it is a general rule of statutory construction that a specific
provision such as § 8(i)'s discharge of liability following settlement prevails over a general statutory rule such as § 22's
modification of "awards" absent other statutory directives. Accordingly, the Board's decision dismissing the settlement
modification action was affirmed.); Estate of Maher v. Bunge Corp., 18 BRBS 203 (1986) (The Board held that: (1)
employee's death did not terminate the deputy commissioner's authority to approve the settlement agreement; and (2) an
employer may not withdraw its consent to a signed settlement agreement solely because the employee died prior to the
deputy commissioner's approval of the agreement. The case was accordingly remanded to the deputy commissioner to
consider the merits of the settlement agreement.); Brady v. J. Young and Co., 18 BRBS 167 (1986) (The Board
reaffirmed their holding that § 8(i)(4) does not apply to settlements in cases pending on appeal on the date of enactment
of the 1984 Amendments to the Act. Retroactive application of § 8(i)(4) would have foreclosed the employers from
their prior right to § 8(f) relief, a right upon which they relied when they entered into the settlements, as indicated by the
fact that they pursued § 8(f) relief after settling with the claimants.); Blake v. Hurlburt Field Billeting Fund, 17 BRBS
14 (1985) (The Board rejected the Director's challenge to an ALJ's approval of a settlement, and reaffirmed prior
holdings that both deputy commissioners and ALJs may approve settlements, which is consistent with § 8(f) of the 1984
amendments which provides that ALJs possess the power to approve settlements.).

(n132)Footnote 131. 20 C.F.R. § 702.241(f) (1990) further states:

"The thirty day period for consideration of a settlement agreement shall be calculated from the day
after receipt unless the parties are advised otherwise by the [deputy commissioner or administrative law
judge]. If the last day of this period is a holiday or occurs during a weekend, the next business day shall
be considered the thirtieth day."

(n133)Footnote 132. See Oceanic Butler, Inc. v. Nordahl, 21 BRBS 33 (CRT) (5th Cir. 1988) (In a case of first
impression, the Fifth Circuit found that employer/insurer did not have a right of withdrawal from a proposed settlement
prior to the administrative approval required by § 8(i), despite claimant's death occurring one week after his having
entered into the settlement. Due to the statutory asymmetry intended by Congress, claimant had such a right, although
the court noted that insurers can protect themselves by including in settlement agreements an express right of rescission
during the preapproval period. Accordingly, the Board's judgment (20 BRBS 18) was affirmed. The legal issue of
withdrawal rights from the settlement having been resolved, consolidation with the widow's death benefit claim (which
presents factual medical-opinion questions) would have been illogical and inefficient as that would have prompted a
reexamination of the legal question. The settlement did not entitle employer to an "extra statutory offset," nor did it
purport to waive spousal death benefits.).

(n134)Footnote 133. 20 C.F.R. § 702.243(b) (1990) further provides:

"The adjudicator [deputy commissioner or administrative law judge] shall consider the settlement
application within thirty days and either approve or disapprove the application. The liability of an
employer/insurance carrier is not discharged until the settlement is specifically approved by a
compensation order issued by the adjudicator. However, if the parties are represented by counsel, the
settlement shall be deemed approved unless specifically disapproved within thirty days after receipt of a
complete application. This thirty day period does not begin until all the information described in §
702.242 has been submitted. The adjudicator shall examine the settlement application within thirty days
and shall immediately serve by certified mail on all parties notice of any deficiency. This notice shall
also indicate that the thirty day period will not commence until the deficiency is corrected."

(n135)Footnote 134. 20 C.F.R. § 702.242(a) (1990). See also 20 C.F.R. § 702.242(b)(c) (1990), which requires,
inter alia, a statement explaining how the settlement amount is considered adequate; Nordahl v. Oceanic Butler, Inc., 20
BRBS 18 (1987) (The settlement agreement was adequate under § 8(i), where it addressed: 1) the degree of claimant's
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impairment; 2) the availability of work which claimant could perform; and 3) the probability of success if the case were
litigated. Accordingly, the Board affirmed the deputy commissioner's decision to act on the settlement agreement.);
Younger v. Washington Metro. Area Transit Auth., 16 BRBS 360 (1984) (The Board affirmed an ALJ's rejection of a
settlement agreement and finding that the evidence did not establish an existing permanent partial disability which
contributed to claimant's permanent total disability. The Board also affirmed the ALJ's refusal to consider a later
settlement premised on the applicability of § 8(f) where the Director refused to approve it because the employer would
not stipulate to claimant's entitlement to benefits.); Jankowski v. United Terminals, Inc., 13 BRBS 727 (1981) (The
requirement that a claimant must be cognizant of the minimum amount of compensation he is to receive from a
settlement was not met where the record was clear that the claimant understood the amount his attorney was to receive,
but was unclear that he understood that he was liable for that amount and that it would be subtracted from the agreed
settlement.); Rohm v. Republican Nat'l Comm., 14 BRBS 266 (1981) (Where the minimum amount of compensation
that can be received by claimant under a settlement agreement is not specified, but can be determined by calculation
from figures given in the agreement, the requirement that claimant must be aware of the minimum amount of
compensation receivable is satisfied.).

(n136)Footnote 135. 20 C.F.R. § 702.243(a) (1990).

(n137)Footnote 136. Id.

(n138)Footnote 137. Longshore and Harbor Workers' Compensation Act § 8(i)(3), 33 U.S.C. § 908(i)(3). See also
Downs v. Texas Star Shipping Co., Inc., 18 BRBS 37 (1986) (The Board held that an ALJ's authority to approve a
settlement was not subject to attack. A 1981 settlement was properly approved where claimant, having failed to raise the
legal issue of the ALJ's authority in the original proceedings and having never appealed on that basis, was precluded
from first raising this issue in a § 22 proceeding.).

(n139)Footnote 138. See Carter v. Merritt Ship Repair, 19 BRBS 94 (1986) (The deputy commissioner erred by
engaging in fact finding on the disability issue as no agreement had been reached by the parties, and he exceeded his
authority in issuing the Order vacating the ALJ's award. Accordingly, the Board vacated the deputy commissioner's
order, but remanded the case for the ALJ, the proper hearing officer, to consider employer's modification petition.).

(n140)Footnote 139. 20 C.F.R. § 702.243(f) (1990).

(n141)Footnote 140. Longshore and Harbor Workers' Compensation Act § 8(i)(1), 33 U.S.C. § 908(i)(1). See also
Marine Concrete v. Director, OWCP, 645 F.2d 484, 13 BRBS 351 (5th Cir. 1981) (The Fifth Circuit affirmed the
Board's ruling that an ALJ is not empowered to approve settlements involving possible future medical benefits. The Act
is precise in drawing a distinction between the authority to sanction settlements discharging future liability for
compensation payments as opposed to future liability for medical payments; and § 8(i)(B) vests power for the latter only
with the Secretary or his designate, the Director.).

(n142)Footnote 141. Longshore and Harbor Workers' Compensation Act § 8(i)(3), 33 U.S.C. § 908(i)(3).

(n143)Footnote 142. 20 C.F.R. § 702.241(g) (1990). This regulation further provides that disability compensation
or medical benefits settlements will not be viewed as survivor benefits settlements; the rights and claims of survivors
are thus preserved. See also Rodriguez v. California Stevedore & Ballast Co., 16 BRBS 371 (1984) (The Board reversed
the ALJ's conclusion that claimant's claim for compensation for his disability resulting from the 1976 injury was barred
pursuant to § 33(g) since the employer's condition for approval of the settlement, that claimant withdraw his claim, was
both unenforceable and contrary to § 15(b) of the Act, which invalidates all agreements by an employee to waive his
rights to compensation under the Act.); Almeida v. General Dynamics Corp., 12 BRBS 901 (1980) (The Board reversed
an ALJ's denial of a widow's death benefits claim on the grounds that the claim for injury upon which it was based had
been settled because: (1) a worker's claim for disability benefits and the survivor's claim for death benefits involve two
separate and distinct rights; and (2) only the chief ALJ has the authority to consolidate cases that arise out of a common
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accident.).

(n144)Footnote 143. Longshore and Harbor Workers' Compensation Act § 8(i)(4), 33 U.S.C. § 908(i)(4). See also
Jackson v. Willamette Iron & Steel Co., 13 BRBS 908 (1981) (On a claimant's claim against the Special Fund, the
Board re-asserted its existing position that "it is the burden and prerogative only of employer to raise § 8(f). [Also,]
where claimant settles with employer, thereby discharging employer's liability, the derivative liability of the Special
Fund is likewise discharged."); Collins v. Northrop Corp., 12 BRBS 949 (1980) (The Board upheld the ALJ's
disapproval of a proposed settlement that was conditioned on the applicability of § 8(f) where the claimant, who has no
interest in § 8(f), should not advocate its applicability, and where the employer refused an opportunity to resubmit the
settlement with the § 8(f) condition omitted. Furthermore, where the Director was not privy to the negotiations that
resulted in the proposed settlement, predicating liability on the Director as guardian of the special fund is ineffectual.).

But see Brady v. J. Young & Co., 17 BRBS 46 (1985) (The Board affirmed the finding of an ALJ that an approved
settlement did not affect the employer's procedural capacity to obtain § 8(f) relief, and held that in cases not affected by
the 1984 Amendments to the Act, an employer may enter into a binding settlement with claimant resolving all issues
regarding the employer's liability to claimant, while retaining the ability to pursue § 8(f) relief before an ALJ. The
Board also held, however, that the ALJ erred in treating the settlement between claimant and the employer as binding
on the liability of the fund, since: (1) agreements between the employer and claimant as to nature and extent of
disability, average weekly wage, the work-relatedness of disability, and other issues which have a direct bearing on the
fund's liability, should not be determinative as to the extent of the fund's liability, if any; (2) the fund's liability is a
derivative liability, and cannot be determined by agreement between claimant and the employer; it follows that an ALJ
must make findings based on the record regarding claimant's actual entitlement before addressing the applicability of §
8(f) and the fund's liability; and (3) requiring that an ALJ address all issues regarding claimant's entitlement to benefits
will prevent the possibility of fraud and collusion between claimant and the employer in a nonmeritorious case. The
Board therefore vacated the § 8(f) relief and remanded the case for the ALJ to make all necessary findings regarding
claimant's entitlement to benefits. If the ALJ finds, upon remand, that claimant is entitled to more than 104 weeks of
compensation for permanent disability, only then is it appropriate to address employer's § 8(f) request. The Board also
emphasized that their holding does not affect the binding nature of settlements between employer and claimant, but that
such settlements can be binding only between the employer and claimant.).

(n145)Footnote 144. 20 C.F.R. § 702.148(c) (1990).

(n146)Footnote 145. 20 C.F.R. § 702.285(a) (1990).

(n147)Footnote 146. 20 C.F.R. § 702.285(b) (1990).

(n148)Footnote 147. Longshore and Harbor Workers' Compensation Act § 8(j)(2), 33 U.S.C. § 908(j)(2).

(n149)Footnote 148. Longshore and Harbor Workers' Compensation Act § 8(j)(3), 33 U.S.C. § 908(j)(3).

(n150)Footnote 149. 20 C.F.R. § 702.286(b) (1990).
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§ 76a. Compensation Payable--Death Benefits: Generally.

Section 9 of the Longshore Act authorizes the payment of compensation to specified survivors or dependents of
maritime employees whose death was either the direct result of a work-related injury or followed a period of job-related
disability. n1 The 1972 Amendment to Section 9 expanded the number of situations when payments can be made and
broadened the class of enumerated survivors that were eligible to receive benefits. n2

Computation of death benefits must be made according to the appropriate formula set forth in Section 9. The
Amendments of 1984 have specifically placed a cap of 200% of the national average weekly wages as to the amount of
compensation payable as a result of death. n3 It is intended that compensation for death benefits be fairly reasonably
and adequately made to those who are entitled to receive the benefits.

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPersonal InjuriesMaritime Workers' ClaimsLongshore & Harbor Workers' Compensation ActWorkers'
Compensation & SSDIBenefit DeterminationsDeath BenefitsWorkers' Compensation & SSDIMaritime Workers'
ClaimsCompensabilityLongshore & Harbor Workers' Compensation ActAwardsBenefitsDeath & Survival
BenefitsWorkers' Compensation & SSDIMaritime Workers' ClaimsCompensabilityLongshore & Harbor Workers'
Compensation ActAwardsComputation

FOOTNOTES:
(n1)Footnote 1. Prior to the 1972 Amendments, benefits were only provided for permanently totally disabled
employees who died from causes related to the disability. See Todd Shipyard v. Witthuhn, 596 F.2d 899, 10 BRBS 517
(9th Cir. 1979); Pennsylvania National Mutual Casualty Insurance Co. v. Spence, 591 F.2d 985, 9 BRBS 714 (4th Cir.),
cert. denied, 444 U.S. 963 (1979); Puig v. Standard Dredging Corp., 599 F.2d 467, 10 BRBS 531 (1st Cir. 1979); St.
Louis Shipbuilding & Steel Co. v. Casteel, 583 F.2d 876, 9 BRBS 730 (8th Cir. 1978); State Insurance Fund v. Pesce,
548 F.2d 1112 (2d Cir. 1977); Norfolk, Baltimore & Carolina Lines v. Director, OWCP, 539 F.2d 378, 1976 A.M.C.
1423, 4 BRBS 245 (4th Cir. 1976), cert. denied, 429 U.S. 1078 (1977); Richmond v. Hudson River Dayline, Inc., 8
BRBS 273 (1977). See also Abercrumbia v. Chaparral Stevedores, 22 BRBS 18 (1989) (The Board affirmed the ALJ's
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finding that claimant was not entitled to death benefits pursuant to § 9 because she failed to satisfy her burden of proof,
where: (1) none of the medical reports established that decedent could not perform his usual longshore employment due
to his occupational injury at the time of his death; (2) decedent settled his claim based on permanent partial disability;
and (3) the testimony of claimant and her witnesses was unpersuasive in proving that decedent was permanently totally
disabled due to his work injuries at the time of death.).

(n2)Footnote 2. See Norfolk, Baltimore & Carolina Lines v. Director, OWCP, 539 F.2d 378, 1976 A.M.C. 1423, 4
BRBS 245 (4th Cir. 1976), cert. denied, 429 U.S. 1078 (1977) ("Predominantly stamped upon the amendment
throughout is its purpose: to enlarge the recompense provided to the survivors of a longshoreman dying after suffering a
permanent and total disability.").

(n3)Footnote 3. Longshore and Harbor Workers' Compensation Act § 6(b)(1), 33 U.S.C. § 906(b)(1).
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§ 76b. Compensation Payable--Death Immediately Resulting From Injury: Eligibility; Computation of Benefits;
Employer and Carrier Liability; Constitutionality.

Eligibility. Section 9 authorizes the payment of death benefits to survivors and dependents of a deceased maritime
employee whose death resulted from a work-related accident. Section 9(b) through (d) enumerate those persons eligible
for death benefits and details the conditions that must be met before payment is awarded. Widows during their
widowhood, widowers during dependent widowerhood and surviving children are eligible. If there is no surviving
spouse or child, or if the amount payable to such persons is less in the aggregate than 662/3% of the deceased's average
weekly wages, the following additional dependents are eligible: grandchildren; siblings; parents; grandparents; and
other persons satisfying the definition of the term "dependent" found in Section 152 of the Internal Revenue Code. n1

Computation of Benefits. The computation of death benefits for survivors and dependents of a longshore or harbor
worker whose death was the direct result of an employment-related accident is based upon a percentage of the
decedent's average weekly wages. The average weekly wages should not be less than the national average weekly wage,
n2 subject to the following two provisions. First, n3 the total weekly benefits may not be greater than the lesser of the
deceased's average weekly wages, or an amount equal to 200 per centum of the applicable national average weekly
wage. n4 Secondly, a death claim pertaining to an occupational disease where the time of injury n5 occurs after the
deceased retired, the total weekly benefits are limited to not more than 1/52 part of the deceased's average annual
earnings during the 52-week period just prior to retirement. n6 The amount payable to each survivor is computed in
accordance with the same schedule used in determining benefits for dependents of employees who have died following
a period of permanent total disability. n7

Employer and Carrier Liability. The employer of the decedent and his insurance carrier at the time of injury are liable
for the payment of death benefits. n8 Where there are no survivors or dependents of the deceased, § 44(c)(1) provides
that the employer shall pay a lump sum of $5,000 to the Special Fund. n9

Constitutionality. The constitutionality of providing death benefits to survivors and dependents of deceased employees
has consistently been upheld by the courts and the Board. n10

Legal Topics:
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For related research and practice materials, see the following legal topics:
Admiralty LawPersonal InjuriesMaritime Workers' ClaimsLongshore & Harbor Workers' Compensation ActWorkers'
Compensation & SSDIBenefit DeterminationsDeath BenefitsWorkers' Compensation & SSDIMaritime Workers'
ClaimsCompensabilityLongshore & Harbor Workers' Compensation ActAwardsBenefitsDeath & Survival
BenefitsWorkers' Compensation & SSDIMaritime Workers' ClaimsCompensabilityLongshore & Harbor Workers'
Compensation ActAwardsComputationWorkers' Compensation & SSDIMaritime Workers'
ClaimsCompensabilityLongshore & Harbor Workers' Compensation ActCoverage & DefinitionsEmployers

FOOTNOTES:
(n1)Footnote 1. For a complete discussion of eligibility under Section 9, see § 76c, infra. See also Hickman v.
Universal Maritime Service Corp., 22 BRBS 212 (1989) (The Board found that where claimant's husband died in 1979
and claimant died in 1984, with her claim for survivor's benefits still unresolved, the accrued benefits awarded by the
ALJ are owed to her, and since she died before receiving them, they pass to her estate for the repayment of any debts
and for the benefit of her heirs. Accordingly, the ALJ's finding, that the award of death benefits passed to the widow's
estate upon her death prior to the adjudication of her claim, was affirmed.).

(n2)Footnote 2. Determined by the Secretary of Labor pursuant to Longshore and Harbor Workers' Compensation
Act § 6(b)(3), 33 U.S.C. § 906(b)(3).

(n3)Footnote 3. Longshore and Harbor Workers' Compensation Act § 9(e)(1), 33 U.S.C. § 909(e)(1).

(n4)Footnote 4. See Longshore and Harbor Workers' Compensation Act § 6(b)(1), 33 U.S.C. § 906(b)(1).

(n5)Footnote 5. Longshore and Harbor Workers' Compensation Act § 9(e)(2), 33 U.S.C. § 909(e)(2).

(n6)Footnote 6. The time of injury is considered to be the date when the employee/claimant became aware, or
through reasonable diligence or medical advice should have been aware of the correlation between the employment, the
disease, and the death. See Longshore and Harbor Workers' Compensation Act § 10(i), 33 U.S.C. § 910(i).

(n7)Footnote 7. For a complete discussion of computation of benefits under Section 9, see § 76c, infra.

(n8)Footnote 8. See Sections 4 and 35 of the Longshore Act, 33 U.S.C. §§ 904, 935.

(n9)Footnote 9. See Wong v. Help Unlimited, 19 BRBS 255 (1987) (The Board found that Congress intended for
concurrent jurisdiction to exist, and accordingly held that the plain language of § 44(c)(1) required employer to pay
$5,000 to the Special Fund since there was no person entitled to compensation for decedent's death, which would
otherwise be compensable, despite having paid $20,000 to claimant under the Louisiana Workers' Compensation Act.
Furthermore, employer's payment of funeral expenses was a reimbursement for expenses and not a substitute for
compensation.).

(n10)Footnote 10. For a full discussion of the constitutionality of Section 9, see § 76c, infra.
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§ 76c. Compensation Payable--Death Following Permanent Total Disability: Eligibility; Computation of Benefits;
Minimum Benefits; Maximum Benefits; Employer and Carrier Liability; Constitutionality.

Eligibility. Section 9 authorizes the payment of death benefits to survivors of a maritime employee who dies after
having sustained permanent total disability resulting from a work-related injury. Under the 1972 Amendments,
however, the payment of death benefits is authorized whether or not the employee's death was causally related to the
work-related injury. n1 Claimants are thereby relieved of the burden of proving that death was the direct result of the
disabling injury, putting an end to the extensive litigation that resulted from this issue. n2 Sections 9(b) through (d)
enumerate those persons eligible for death benefits, and detail the conditions that must be met before payment is
actually awarded.

Section 9(b) provides for the granting of death benefits for widows or widower of the deceased employee. n3 Section
2(16) states that the terms "widow" or "widower" "includes only decedent's wife or husband living with or dependent
upon the decedent for support at the time of death." n4 The Act, however, does not define the terms "husband" and
"wife" and some courts have looked to applicable state law for such definition. n5 Other courts have followed the
Supreme Court's approach in Thompson v. Lawson, n6 a 1954 case in which two women sought death benefits for the
same decedent. n7 The Supreme Court held that an examination of state domestic relations law was not relevant in
determining death benefits under the Act but rather the inquiry should be whether a "conjugal nexus" existed between
the decedent and the claimant. n8

The Board's attempt to establish uniform guidelines for determining marital status under the Longshore Act has been
overruled by the Fifth Circuit. n9 The court refused to interpret Thompson v. Lawson n10 as authorizing the
formulation of a federal common law of domestic relations. Instead, it held that when questions concerning the
definition of the terms "widow" or "widower" arise, state law is dispositive. n11

A claimant who qualifies as a "widow" will receive benefits during her widowhood. However, a man deemed to be a
"widower" will only be eligible for death benefits during dependent widowerhood, n12 i.e., so long as he is not
self-supporting. n13

Section 2(16) provides for two exceptions to the requirement that the claimant must have been living with or dependent
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upon the deceased at the time of death: (1) if there was justifiable cause for the separation, or (2) if claimant was
deserted by the deceased. n14 Although justifiable cause for a separation may have existed initially, changing
circumstances and the passage of time may render that reason invalid as at the time of death. However, it has been held
that this requirement will be satisfied if the justifiable cause continued over a period of time sufficient to shape
claimant's way of life. n15 In order to qualify as a deserted spouse, the claimant must demonstrate that at the time of
death, he or she has continued to live in that state. n16

Sections 9(b) and (c) provide for the payment of death benefits to surviving children of the deceased. Only unmarried
children under eighteen years of age qualify for benefits unless it is established that a surviving child exceeding that age
had been wholly dependent upon the decedent and is incapable of self-support because of a mental or physical disability
or is a student. n17

Under Section 2(14) the following are included in the definition of "child": n18 an adopted child, a posthumous child, a
child legally adopted prior to the injury of the employee, a child to whom the deceased stood in loco parentis for at least
one year prior to injury, n19 a dependent stepchild, and acknowledged illegitimate child dependent upon the deceased
for support. n20

If there is no surviving spouse or child or if the amount payable to such claimants is less in the aggregate than 66 2/3%
of the deceased's average weekly wages, payments may be made for the support of grandchildren, siblings, parents or
grandparents, if they are dependent upon the decedent at the time of injury. n21 In addition, the 1972 Amendments
created a new class of dependents eligible for the payment of benefits which includes any person who satisfies the
Internal Revenue Service's definition of the term "dependent" but who is not otherwise eligible for benefits under
Section 9. The IRS test for dependency, as applicable to the Longshore Act, requires a claimant to have received over
half of his or her support from the decedent. n22 This test has been held to apply only to the new class of eligible
dependents. n23 The pre-1972 Amendment test for dependency continues to be applicable in determining whether the
other persons listed in Section 9(d) are dependents. Under the pre-1972 Amendment test, partial dependence was
sufficient so long as the decedent's "contributions were needed and relied upon to maintain the alleged dependent in the
position in life to which she was accustomed." n24 A claimant can be considered a dependent even if there had been a
temporary cessation of support payments. n25 The determination of dependency is a factual one and is made at the time
of the injury. n26

Computation of Benefits; Minimum Benefits; Maximum Benefits. The computation of death benefits for survivors and
dependents is based upon a percentage of the decedent's average weekly wage. The percentage applicable to each class
of survivor or dependent is listed in the following chart. n27 If there are no survivors or dependents of an employee
whose death would otherwise be compensable under the act, § 44(c)(1) mandates that the employer make a $5,000
payment to the Special Fund. n28

Survivor or Dependent Percent of Deceased's Average Weekly
Wages Payable n29

1. Widow or widower, and no children 50% (2-years compensation in one lump sum
payable upon remarriage)

2. Widow or widower and one or more sur-
viving children

50% + 162/3% for each child

3. One surviving child upon death or remar-
riage of widow or widower

Compensation to child increased to 50%

4. More than one surviving child upon death
or remarriage of widow or widower n30

50% + 162/3% for each child after the first,
the total to be divided equally among all sur-
viving children

5. One surviving child and no widow or 50%
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widower

6. More than one surviving child and no
widow or widower

50% + 162/3% for each child after the first,
the total to be divided equally among all sur-
viving children

7. Dependent grandchildren, siblings and
other persons satisfying "dependent"
definition of U.S. tax code n31

20% each

8. Dependent parents or grandparents n32 25% each

In order to protect claimants against continued inflation, the 1972 and 1984 Amendments changed Section 9(e) so as to
provide that in computing death benefits the deceased's average weekly wages will not be considered to be less than the
national average weekly wage as determined by the Secretary. n33 The total weekly benefits, however, cannot exceed
the decedent's actual average weekly wages or the benefit which he would have been entitled to receive. n34 Also,
where death results from an occupational disease and the time of injury n35 occurs after retirement, the total weekly
benefits cannot exceed 1/52 part of his average annual earnings during the 52-week period just prior to retirement. n36
An artificial floor, subject to these exceptions, is used in cases where the decedent's average weekly wages are less than
the national average. n37

Prior to the 1972 Amendments, death benefits were limited to a fixed dollar amount. In 1972, while Congress sought to
benefit claimants by establishing a floor in Section 9(e), it did not explicitly provide for a ceiling for maximum death
benefits. As a result considerable confusion existed as to whether the disability maximum established by Section 6(b)(1)
is also applicable to death benefits. n38 The Board and the Ninth Circuit n39 held that the maximum limits under
Section 6(b) were not applicable to death benefits under Section 9 while the District of Columbia and Third Circuits
held that they were applicable. n40

In 1979, the Supreme Court in Director, OWCP v. Rasmussen, n41 held that the maximum limits of Section 6(b)(1)
were not applicable to death benefits, and that Section 9(e) merely established minimum limits of death benefits. n42
However, Section 6(b)(1) has been amended. Through its 1984 Amendments, Congress has provided for, in rewritten
version of Section 6(b)(1), a specific cap on death benefits equal to 200% of the applicable national average weekly
wage. n43 Therefore, the Act now provides for a specific identifiable range for which death benefits can be determined.
An employer now has some degree of certainty as to potential liability, and is, therefore, able to plan n44 and calculate
in advance for such unfortunate events. n45

Employer and Carrier Liability. Although it has been determined that the right to death benefits is separate and distinct
from the right to disability benefits for a work-related injury, the deceased's employer at the time of the injury is liable
for any death benefits that are later assessed, even if death occurred after the deceased stopped working for that
employer. Congress has in 1984 approved of this "separate and nonderivative" rationale and rejected any argument that
because a retired employee had no wage-earning capacity, survivors would not be entitled to death benefits. n46 An
employer's liability becomes fixed at the time of injury, not the date of death. Similarly the employer's insurance carrier
at the time of the injury is responsible for all liability attached to the employer, irrespective of the fact that the policy
was terminated before death occurred. n47

Constitutionality. The constitutionality of Section 9 has consistently been upheld by the courts and the Board despite
repeated arguments to the contrary. n48

Employers have contended that providing death benefits to dependents and survivors of employees who die following a
period of permanent partial disability deprives the employers of due process since the statute is retroactive. This
argument has been rejected by the Fourth and Ninth Circuits on the ground that statutes of retroactive force are not per
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se unconstitutional. n49 In addition the First, Second, Fourth and Ninth Circuits and the Board have held that Section 9
operates only prospectively. n50 The right to death benefits is considered separate and distinct from any right to
disability payments, vesting only upon the death of the employee. Under this reasoning, a claim for death benefits arises
only when death occurs.

It has also been argued that Section 9 violates the contract clause of the constitution n51 by "upsetting expectations that
[the employer and insurance carrier] relied upon in entering into their contract for compensation insurance." n52 This
contention has, however, been found to be without merit by the Fourth and Ninth Circuits and the Board. n53 They
noted that the Supreme Court has never held that the contract clause was applicable to federal as opposed to state action
and even if it was incorporated into the Fifth Amendment by analogy, the expectation that the government would not
require the employer to pay death benefits did not give rise to vested rights that could not be modified retroactively. n54

Finally, the death benefits provided by amended Section 9 have been held to be clearly within "the power to regulate
maritime affairs which Congress derives from the constitutional grant of admiralty jurisdiction." n55

Legal Topics:

For related research and practice materials, see the following legal topics:
Constitutional LawThe JudiciaryJurisdictionMaritime JurisdictionFamily LawMarriageValidityGeneral
OverviewWorkers' Compensation & SSDIMaritime Workers' ClaimsCompensabilityLongshore & Harbor Workers'
Compensation ActAwardsBenefitsDeath & Survival BenefitsWorkers' Compensation & SSDIMaritime Workers'
ClaimsCompensabilityLongshore & Harbor Workers' Compensation ActAwardsComputationWorkers' Compensation &
SSDIMaritime Workers' ClaimsCompensabilityLongshore & Harbor Workers' Compensation ActCoverage &
DefinitionsEmployers

FOOTNOTES:
(n1)Footnote 1. State Insurance Fund v. Pesce, 548 F.2d 1112 (2d Cir. 1977) (By enacting the 1972 Amendments,
Congress intended to provide death benefit coverage, even for those disabled employees who died from causes wholly
unrelated to the injury.). See also Travelers Ins. Co. v. Marshall, 634 F.2d 843, 12 BRBS 922 (5th Cir. 1981) (The court
found the 1972 amendment to § 9, granting death benefits for deaths causally unrelated to maritime injury, does not
exceed congressional authority on admiralty matters where the section's benefits apply to workers who, during the
course of their maritime employment, suffered permanently totally disabling injuries, thereby establishing a maritime
nexus.); Bingham v. General Dynamics Corp., 20 BRBS 198 (1987) (Where there were two claims, for disability and
death, the Board found that the ALJ did not err in determining that employer's liability is limited to compensation. The
statute does not differentiate between the two types of death benefits available under the 1972 Amendments, and the
policy considerations do not differ whatever the basis for the award; therefore only one 104-week period may be
granted.).

(n2)Footnote 2. Norfolk, Baltimore & Carolina Lines v. Director, OWCP, 539 F.2d 378, 1976 A.M.C. 1423, 4
BRBS 245 (4th Cir. 1976), cert. denied, 429 U.S. 1078, 97 S. Ct. 823, 50 L. Ed. 2d 798, 1976 A.M.C. 2684 (1977). See
also Grandy v. Vinnell Corp., 14 BRBS 504 (1981) (In response to employer's contention that the Board draw an
adverse inference regarding the question of causality based on claimant-widow's refusal to allow an autopsy, the Board
stated, "We decline to establish a rule that, where a claimant refuses to permit an autopsy, an adverse inference must be
drawn as to the cause of death. Rather, the propriety of the adverse inference must be resolved on a case-by-case basis,
and the decision of the fact-finder will be overruled only upon a showing of an abuse of discretion," as has always been
the procedure regarding the drawing of all inferences. The Board considered portions of § 19(c) and 20 C.F.R. §
702.408, allowing the deputy commissioner to conduct investigations "as he considers necessary" and as in "the case of
death ... may be appropriate," but ultimately concluded that case precedent establishes that "the law does not favor
exhumations and autopsies" to obtain evidence for private claims.).

(n3)Footnote 3. See U.S. Department of Labor, OWCP LS-262 form, "Widow's, Widower's and/or Children's
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Claim for Death Benefits" in Appendix B. See also Ross v. Sun Shipbuilding and Dry Dock Co., 16 BRBS 224 (1984)
(The Board vacated an award of benefits to decedent's widow and remanded for further proceedings where the
administratrive law judge based his decision on evidence that was subject to unresolved objections on the part of the
employer. On remand the ALJ was intructed to compile a formal record.); Estate of Wilson v. Vecco Concrete Constr.
Co., 16 BRBS 22 (1983) (The Board held that the ALJ had jurisdiction to entertain a claim brought by decedent's
administratrix since the question of whether or not she was a dependent survivor within the meaning of § 8(d) and (9)
presented a question on the merits which did not preclude the claimant's standing. The Board affirmed the ALJ's finding
that where the decedent had timely filed a claim before his death for permanent total disability, which resulted from
injuries sustained when the decedent fell off a roof, no new limitations period began to run after claimant's death and §
13 of the Act was not a bar to the claim, even though the administratrix was not appointed for three years following the
decedent's death, since the estate was merely substituted as a party to pursue the pending claim. The ALJ also had
jurisdiction to retroactively increase the decedent's average weekly wage, which thereby entitled the decedent's estate to
receive the unpaid compensation benefits due before the decedent's average weekly wage, which thereby entitled the
decedent's estate to receive the unpaid compensation benefits due before the decedent's death with six percent interest.
In addition, the Board also found that the employer was liable for funeral expenses under § 9 and for payment to the
Special Fund under § 44(c)(1) of the Act.).

(n4)Footnote 4. Ryden v. General Dynamics/Electric Boat Division, 4 BRBS 69 (1976) (Death benefits are not to
be provided for the benefit of a person divorced from the decedent. The question of dependency is irrelevant in such
cases.). See also Leete v. Petroleum Helicopters, Inc., 17 BRBS 134 (1985) (The Board held that the record contained
substantial evidence supporting an ALJ's finding that claimant was not a "widow" under § 2(16) of the Act where: (1)
after decedent left claimant for the final time, there was no longer any common marital abode or property; (2) claimant
was financially independent from decedent; and (3) claimant embarked on a relationship with another man. The Board
found that the ALJ was reasonable in inferring from these facts that at the time of death claimant was no longer living
apart from decedent because she was abandoned, but rather because she had chosen to terminate the conjugal
relationship. There was, therefore, no conjugal nexus pursuant to the Supreme Court's decision in Thompson v. Lawson,
347 U.S. 334 (1954).).

(n5)Footnote 5. Powell v. Rogers, 496 F.2d 1248, 1974 A.M.C. 895 (9th Cir. 1974), cert. denied, 419 U.S. 1032,
95 S. Ct. 514, 42 L. Ed. 2d 307, 1974 A.M.C. 2677 (1974); Marcus v. Director, OWCP, 548 F.2d 1044 (D.C. Cir. 1976)
(Since there is no federal common law of domestic relations, for purposes of determining coverage, the local law must
supply the meaning.).

(n6)Footnote 6. 347 U.S. 334, 74 S. Ct. 555, 98 L. Ed. 733, 1954 A.M.C. 866 (1954) (Four years after their
marriage ceremony, the decedent deserted his wife. The decedent never contributed financial support to his wife or their
children, nor was he requested to do so. Thereafter, she "married" another man whom she formally divorced nine years
later. Shortly before his death, the decedent asked his wife to resume their marital relationship but she refused. The
Court held that the wife was not a "widow" under Longshoremen's Act since she was not at the time of her husband's
death living apart from him "by reason of his desertion.").

(n7)Footnote 7. See General Dynamics Corp., Quincy Shipbuilding Division v. Director, OWCP, 585 F.2d 1168, 9
BRBS 188 (1st Cir. 1978) (The court found that a sufficient "conjugal nexus" existed. Although claimant saw her
husband infrequently during the 17 years after he left home, she continued to receive her phone and gas bills, and filed
her income tax, under her married name. She never considered getting a divorce, and had no meretricious relations with
other men. Claimant was willing to resume the marital relationship, and accepted visits from her husband as recently as
two years before his death.); Matthews v. Walter, 512 F.2d 941 (D.C. Cir. 1975) (Claimant's continuing relationship
with another man was not enough to destroy the conjugal nexus existing between her and decedent. Claimant continued
having sexual relations with the deceased, consistently held herself out as decedent's wife, never lived in the same abode
as her boyfriend, and gave her husband solitude during his illness. For his part, decedent contributed to the support of
his wife and children, including the child his wife had with the other man and knowingly accepted his wife's
extra-marital relationship.).
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(n8)Footnote 8. Thompson v. Lawson, 347 U.S. 334, 74 S. Ct. 555, 98 L. Ed. 733, 1954 A.M.C. 866 (1954).

(n9)Footnote 9. Ryan-Walsh Stevedoring Co. v. Trainer, 601 F.2d 1306, 10 BRBS 852 (5th Cir. 1979), rev'g, 8
BRBS 50 (1978). See also Smith v. Sealand Terminal, Inc., 14 BRBS 844 (1982) (The Board resolved the issue of a
claimant's status as decedent's "widow" according to state domestic relations law, contrary to its prior holdings, since
this case arose in the Fifth Circuit where the Board's "conjugal nexus" test for receiving death benefits under the act has
been expressly rejected. Since the employer failed to rebut the state law presumption of the termination of claimant's
prior marriage and the validity of claimant's subsequent marriage to decedent the finding that claimant was a "widow"
within the meaning of § 2(16) was affirmed.).

(n10)Footnote 10. 347 U.S. 334, 74 S. Ct. 555, 98 L. Ed. 733, 1954 A.M.C. 866 (1954).

(n11)Footnote 11. Ryan-Walsh Stevedoring Co. v. Trainer, 601 F.2d 1306, 10 BRBS 852 (5th Cir. 1979) ("If the
application of state law to the question of a claimant's status as a deceased employee's wife produces results inconsistent
with the nature of the LHWCA, and calls for the formulation of uniform federal standards, the proper forum for reform
is legislative not judicial."). See also Bowman v. Riceland Foods, 13 BRBS 747 (1981) (The Board found that claimant
was decedent's wife under Arkansas law at the time of his death and was therefore entitled to benefits pursuant to § 9(b).
Even though claimant had never obtained a divorce from her first husband, whom she married when she was 15, the
governing state law at the time of her first marriage, separation and her subsequent marriage to decedent held her "under
age" marriage invalid without any form of court action, therefore making her subsequent marriage to decedent valid.).

(n12)Footnote 12. See Section 9(b) of the Longshore Act, 33 U.S.C. § 909(b).

(n13)Footnote 13. The consititutionality of Section 2(16) can be questioned in light of the Supreme Court's
decision overturning an Alabama statute which provided for the imposition of alimony only in favor of the wife against
the husband. The court declared such gender-based discrimination unconstitutional. Orr v. Orr, 440 U.S. 268, 99 S. Ct.
1102, 59 L. Ed. 2d 306 (1979).

(n14)Footnote 14. See Hicks v. Southern Ill. Univ., 19 BRBS 223 (1986) (The ALJ's finding that employee's
widow was entitled to survivor's benefits was supported by substantial evidence where: (1) widow was deserted by
employee, who stayed out at night and never attempted to act in a responsible manner towards his wife or daughter; and
(2) a conjugal nexus existed between widow and employee.).

(n15)Footnote 15. Matthews v. Walter, 512 F.2d 941 (D.C. Cir. 1975) (Decedent's drinking and its effect on the
minor children constituted justifiable cause for the separation, even though at the time of death the children were
completely grown. "In essence, we believe that at least in cases like the present one the effect of the original
justification persists and inheres in the relationship of the parties despite the change in circumstances since the initial
separation."). See also Kennedy v. Container Stevedoring Co., 23 BRBS 33 (1989) (The facts demonstrated the
existence of "living apart for justifiable cause" pursuant to § 2(16) where: (1) claimant and decedent separated because
they could not live together amicably; (2) claimant did not intend to sever the "conjugal nexus" between her husband
and herself when she moved out; and (3) any long-term weakening of the marriage was caused by decedent rather than
claimant. Therefore, claimant was decedent's widow as a matter of law, and the Board reversed the ALJ's denial of
death benefits.); Lynch v. Washington Metro. Area Transit Auth., 22 BRBS 351 (1989) (Substantial evidence supported
the ALJ's finding that claimant and decedent were living apart for justifiable cause and that a conjugal nexus existed
between them at the time of death where: (1) decedent, who had severe mental problems, forced claimant to sign the
separation agreement at gunpoint; (2) decedent physically abused claimant while they lived together; (3) claimant cared
for decedent immediately after his mother died; (4) claimant and decedent never divorced; (5) they maintained frequent
contact and a friendly relationship; and (6) claimant has not remarried since decedent's death. Accordingly, the ALJ's
finding that claimant was a widow under § 2(16) and entitled to death benefits under § 9 of the Act was affirmed.);
Lewis v. Bethlehem Steel Corp., 19 BRBS 90 (1986) (Decedent's adulterous relationships provided justifiable cause for
the separate living arrangement, and claimant's infrequent liasons with another man, and her telephone listing were
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insufficient to destroy the conjugal nexus. Accordingly, the Board affirmed the ALJ's finding that claimant is a widow
entitled to death benefits under the Act.).

(n16)Footnote 16. Thompson v. Lawson, 347 U.S. 334, 74 S. Ct. 555, 98 L. Ed. 733, 1954 A.M.C. 866 (1954);
Murphy v. General Dynamics Corp., 7 BRBS 961 (1978) (Following desertion by claimant's husband, claimant
continued using the decedent's name, received phone bills in his name at the same residence she and decedent
established, had no marital or meretricious relations with other men, did not seek a divorce, was willing to accept her
husband's visits and supported herself and her son without making any demands on her husband. Therefore, the Board
held that the claimant was a deserted wife. The decedent's actions supported this conclusion since he stated on his tax
forms that he had no dependents, and he checked "no" when asked on his insurance forms if he had a spouse.). See also
Leete v. Director, OWCP, 19 BRBS 93 (CRT) (1986) (The Fifth Circuit reversed the decision of the Board, see 17
BRBS 134, which held that claimant was not the statutory widow of the decedent. The court found two errors of law:
(1) The Board and the ALJ improperly relied on claimant's conduct occurring four months to one year subsequent to
decedent's death; and (2) considering only that evidence which is relevant to the determination of the conjugal nexus,
claimant qualified as a deserted wife under existing Supreme Court and Fifth Circuit precedent as a matter of law.).

(n17)Footnote 17. Section 2(14) of the Longshore Act.

See Doe v. Jarka Corp. of New England, 21 BRBS 142 (1988) (Where the ALJ's finding, that claimant was not
wholly dependent on employee at the time of his injury because part of claimant's support was derived from public
welfare funds, was supported by substantial evidence, the Board affirmed the ALJ's denial of death benefits after
claimant turned eighteen. The ALJ did not require claimant to prove that she was dependent on her father at age 18 to
continue to obtain death benefits, and her eligibility for survivor's benefits did not become fixed at the time of her
father's death.); Doe v. Jarka Corp., 16 BRBS 318 (1984) (The Board affirmed an ALJ's determination that both minor
children of a deceased longshoreman were entitled to benefits during their minority, but held that the ALJ erred in
ruling that the question of dependency is immaterial in the case of a totally disabled adult child, and vacated and
remanded the case for further findings on the issue of whether claimant who was a quadriplegic was dependent upon her
father for support.); Da'Ville v. Movible Offshore, Inc., 16 BRBS 215 (1984) (The Board construed § 9(b) of the Act to
hold that a surviving child's compensation should be increased immediately upon the remarriage of the surviving spouse
and that the lump sum payment to the surviving spouse is not intended to be a payment of future compensation.).

See also Section 2(18) of the Longshore Act for the definition of the term "student": "The term student" means a
person regularly pursuing a full-time course of study or training at an institution which is--

(A) a school or college or university operated or directly supported by the United States, or by any State or local
government or political subdivision thereof,

(B) a school or college or university which has been accredited by a State or by a State-recognized or
nationally-recognized accrediting agency or body,

(C) a school or college or university not so accredited but whose credits are accepted, on transfer, by not less than
three institutions which are so accredited, for credit on the same basis as if transferred from an institution as accredited,
or

(D) an additional type of educational or training institution as defined by the Secretary, but not after he reaches the
age of twenty-three or has completed four years of education beyond the high school level, except that, where his
twenty-third birthday occurs during a semester or other enrollment period, he shall continue to be considered a student
until the end of such semester or other enrollment period. A child shall not be deemed to have ceased to be a student
during any interim between school years if the interim does not exceed five months and if he shows to the satisfaction
of the Secretary that he has a bona fide intention of continuing to pursue a full-time course of education or training
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during the semester or other enrollment period immediatley following the interim or during periods of reasonable
duration during which, in the judgment of the Secretary, he is prevented by factors beyond his control from pursuing his
education. A child shall not be deemed to be student under this Act during a period of service in the Armed Forces of
the United States.

See U.S. Department of Labor, OWCP LS-262 form entitled "Widow's, Widower's and/or Children's Claim for Death
Benefits" and U.S. Department of Labor, OWCP LS-266 form entitled "Application for Continuation of Death Benefits
for Student" in Appendix B.

(n18)Footnote 18. It has been held that this subsection should be liberally construed, in keeping with the
humanitarian purpose of the Act, and Congress' apparent attempt to provide financial aid to the dependent family of the
deceased. Ingalls Shipbuilding Co. v. Neuman, 322 F. Supp. 1229 (S.D. Miss. 1970), aff'd, 448 F.2d 773 (5th Cir.
1971); Texas Employer's Insurance Association v. Shea, 410 F.2d 56, 1969 A.M.C. 231 (8th Cir. 1969); Trainer v.
Ryan-Walsh Stevedoring Co., 8 BRBS 59 (1978).

(n19)Footnote 19. See Ingalls Shipbuilding Co. v. Neuman, 322 F. Supp. 1229 (S.D. Miss. 1970), aff'd, 448 F.2d
773 (5th Cir. 1971) (The deceased had the children in his home, treated them as members of his family and provided
parental supervision, support and education. Therefore the court found that deceased stood "in loco parentis" to the
claimants); Trainer v. Ryan-Walsh Stevedoring Co., 8 BRBS 59 (1978) (The percent of financial support is only one
factor to be considered in deciding whether or not the child is one in relation to whom the deceased stood in loco
parentis. Since the deceased furnished the child with partial support and treated her like a daughter for at least a year
prior to injury, she was entitled to benefits.). See also Franklin v. Port Allen Marine Serv., 16 BRBS 304 (1984) (The
Board affirmed an ALJ's order denying benefits on the ground that claimant's children failed to qualify as children in
relation to whom the deceased stood in loco parentis under § 2(14) of the Act, and held that the ALJ was correct in
looking to Louisiana law to define in loco parentis, and was supported by substantial evidence in finding that while the
deceased was a kind and loving uncle, he did not shoulder the responsibilities of providing lodging, nourishment,
education, or parental guidance to claimant's children and therefore did not stand in loco parentis in relation to them.).

(n20)Footnote 20. See Texas Employer's Insurance Association v. Shea, 410 F.2d 56, 1969 A.M.C. 231 (8th Cir.
1969) (Congress did not intend to discriminate against posthumous illegitimate children.). See also Hicks v. Southern
Ill. Univ., 19 BRBS 223 (1986) (The Board affirmed the ALJ's finding that although claimant was employee's
illegitimate daughter, she was neither acknowledged by nor dependent upon employee, and therefore was not entitled to
benefits under § 2(14) of the Act.); Jones v. St. John Stevedoring Co., Inc., 18 BRBS 68 (1986) (The Board reversed an
ALJ's finding that claimant was not decedent's "child" under § 2(4). The Board held that the evidence overwhelmingly
supported a finding that claimant was decedent's daughter, where she established acknowledgment and dependency as a
matter of law, and was therefore entitled to benefits under the Act. The ALJ erred in applying state law to define the
term "acknowledged," where the term, like "dependent," can be given a clear meaning and there was no reason to turn
to restrictive state codes. Since recovery beyond the settlement was impossible, § 33(g) was not in controversy.); Bonds
v. Smith & Kelly Co., 17 BRBS 170 (1985) (The Board held that an ALJ erred in applying state law rather than Federal
law in analyzing a dependency issue, and concluded that in analyzing dependency under the Act, the ALJ must make a
factual determination of dependency considering all of the circumstances of the particular case; the ALJ's holding that
respondents did not need to show dependency was a result inconsistent with the express language of the Act. The
Board, therefore: (1) affirmed the ALJ's decision insofar as it awarded benefits to decedent's legitimate child; (2)
reversed the ALJ's award of benefits to an illegitimate child where it found that the child was not, and had never been,
dependent upon decedent; and (3) vacated the ALJ's finding that another illegitimate child was dependent upon
decedent where the ALJ, while determining that the child had received some financial support from the decedent, failed
to inquire whether the financial support was sufficient to establish factual dependency within the meaning of the Act,
and remanded the case to the ALJ to make the necessary findings of fact considering all relevant evidence.).

(n21)Footnote 21. See Section 9(d) of the Longshore Act.
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See U.S. Dept. Labor, OWCP LS-263 form, "Other Dependents' Claims for Death Benefits" in Appendix B.

(n22)Footnote 22. See 26 U.S.C. § 152:

"(a) General definition.--For purposes of this subtitle, the term"dependent' means any of the
following individuals over half of whose support, for the calendar year in which the taxable year of the
taxpayer begins, was received from the taxpayer (or is treated under subsection (c) or (e) as received
from the taxpayer):

"(1) A son or daughter of the taxpayer, or a descendant of either,

"(2) A stepson or stepdaughter of the taxpayer,

"(3) A brother, sister, stepbrother, or stepsister of the taxpayer,

"(4) The father or mother of the taxpayer, or an ancestor of either,

"(5) A stepfather or stepmother of the taxpayer,

"(6) A son or daughter of a brother or sister of the taxpayer,

"(7) A brother or sister of the father or mother of the taxpayer,

"(8) A son-in-law, daughter-in-law, father-in-law, mother-in-law, brother-in-law, or sister-in-law of
the taxpayer, or

"(9) An individual (other than an individual who at any time during the taxable year was the spouse,
determined without regard to section 143, of the taxpayer) who, for the taxable year of the taxpayer,
hasas his principal place of abode the home of the taxpayer, and is a member of the taxpayer's
household."

(n23)Footnote 23. Dunn v. Equitable Equipment Co., 8 BRBS 18 (1978) (The tax law standard does not apply to
those persons who were entitled to death benefits prior to the 1972 Amendments.); Fino v. Bethlehem Steel Corp., 5
BRBS 223 (1976) (The IRS test for dependency applies only to the new class of dependents. Nothing in the legislative
history indicates that Congress intended to narrow eligibility.).

(n24)Footnote 24. Vinnelli Corp. v. Pillsbury, 199 F.2d 885, 1952 A.M.C. 2025 (9th Cir. 1952) (Although
decedent's mother's husband made $4,000 in one of a succession of years of partial employment, a partial dependency
on the money deceased sent home was found to exist at the time of injury.); Dunn v. Equitable Equipment Co., 8 BRBS
18 (1978) (At the time of death, decedent's mother and five minor siblings were existing under destitute conditions.
Therefore, decedent's contributions satisfied the tests of being "needed" and "relied upon."); Fino v. Bethlehem Steel
Corp., 5 BRBS 223 (1976) (Decedent's contributions of $35 per week for household expenses and $10 to $15 per month
toward the mortgage, satisfied the dependence test, especially since claimant's monthly income without her son's aid
would be $229.50, while her documented expenses amounted to $321.37.).

(n25)Footnote 25. Dunn v. Equitable Equipment Co., 8 BRBS 18 (1978); Fino v. Bethlehem Steel Co., 5 BRBS
223 (1976). See also Bonds v. Smith & Kelly Co., 21 BRBS 240 (1988) (The Board found that the testimony by
claimant Stephanie's mother and numerous other witnesses that decedent gave her money, bought her gifts, or assisted
in paying for clothes and food, constituted substantial evidence in support of the ALJ's finding that decedent provided
Stephanie with sufficient financial support so that she could be considered a dependent under the Act. Accordingly, the
ALJ's finding of Stephanie's dependency upon decedent, and the consequent award of death benefits, was affirmed.).
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(n26)Footnote 26. See Section 9(f): "All questions of dependency shall be determined as of the time of the injury."

Dunn v. Equitable Equipment Co., 8 BRBS 18 (1978) (The fact that decedent's contributions to his mother and five
minor siblings ceased a month before death, during a period of change in employment and relocation, did not alter their
dependency upon decedent for partial support.); Vinnelli Corp. v. Pillsbury, 199 F.2d 885, 1952 A.M.C. 2025 (9th Cir.
1952).

See also Section 10(i) for determining time of injury in occupational disease cases.

(n27)Footnote 27. See Section 9(a) which allows for the payment of reasonable funeral expenses not exceeding
$3,000, and U.S. Department of Labor, OWCP LS-265 form "Certification of Funeral Director's Burial Expenses" in
Appendix B. See also American Mut. Liab. Ins. Co. v. Smith, 766 F.2d 1513, 17 BRBS 139 (CRT) (11th Cir. 1985)
(The Eleventh Circuit, in a case of first impression, affirmed a decision of the Board and concluded that the plain
language of § 9(b) of the Act and its legislative history demonstrated that the increase of children's benefits is not to be
delayed for a two year period following the remarriage of a surviving spouse, and held that § 9(b) requires an increase
in compensation to the surviving child or children of a decedent upon the remarriage of the surviving spouse.).

(n28)Footnote 28. See Swasey v. Willamette Iron & Steel Co., 20 BRBS 52 (1987) (The ALJ found that both
prerequisites to § 44(c)(1) applicability were established where: (1) claimant's death was compensable under § 9, since
he died from unrelated causes but was permanently totally disabled from a work injury at the time of death; and (2)
there were no survivors eligible to receive death benefits. Accordingly, the deputy commissioner's assessment pursuant
to § 44(c)(1) was affirmed.).

(n29)Footnote 29. In no case will the amount payable exceed 662/3% of such wages. See Bell v. Johns Manville
Sales Corp., 16 BRBS 243 (1984) (The Board refused to increase a widow's death benefits to an amount based on the
average weekly wage of like employees' at the time of decedent's death where decedent had been receiving permanent
total disability benefits for eight years prior to his death. "The policy arguments advanced by claimant cannot take
precedence over the express language of the Act.").

(n30)Footnote 30. The child's or children's benefits will be recomputed and increased effective the day of the
remarriage of the widow or widower rather than at the expiration of the two-year lump sum compensation period. U.S.
Dept. of Labor, OWCP, Notice No. 38 (9/20/79).

(n31)Footnote 31. Compensation is payable only if there is no surviving spouse or children, or if the payments are
less in the aggregate than 662/3% of average weekly wages.

(n32)Footnote 32. Id.

(n33)Footnote 33. See Section 6(b), and discussion at § 75, supra.

Gray v. Ferray Marine Repairs, 5 BRBS 532 (1977) (Section 9(e) must be read in conjunction with Section 9(b) when
determining a widow's benefits); Lombardo v. Moore-McCormack Lines, Inc., 6 BRBS 361 (1977).

(n34)Footnote 34. The benefits that the deceased is entitled to receive are further subject to a 200% cap of the
applicable national average weekly wage. See Longshore and Harbor Workers' Compensation Act § 6(b)(1), 33 U.S.C.
§ 906(b)(1).

(n35)Footnote 35. The time of injury is considered to be the date when the employee/claimant became aware, or
through reasonable diligence or medical advice should have been aware of the correlation between the employment, the
disease, and the death. See Longshore and Harbor Workers' Compensation Act § 10(i), 33 U.S.C. § 910(i).

(n36)Footnote 36. Longshore and Harbor Workers' Compensation Act § 9(e)(2), 33 U.S.C. § 909(e)(2).
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(n37)Footnote 37. Nothing in the language of the statute indicates that the amount of death benefits must be
comparable to the amounts actually contributed to the dependents or survivors by the deceased. Dunn v. Equitable
Equipment Co., 8 BRBS 18 (1978).

When computing benefits, the national average weekly wages should first be ascertained. If that amount is greater
than the deceased's actual average weekly wages, the appropriate percent should be taken from that figure, up to the
amount of deceased's actual average weekly wage.

If the average weekly wages are greater than the national average weekly wage, they should be used as a basis for
computation. Section 9(e) only provides a floor to death benefits. It was intended to adequately provide for the survivors
of low income decedents.

(n38)Footnote 38. See Section 6(b)(1) and discussion at § 75, supra.

Section 6(c) states: "Determinations under subsection (b)(3) with respect to a period shall apply to employees or
survivors currently receiving compensation for permanent total disability or death benefits during such period, as well
as those newly awarded compensation during such period."

(n39)Footnote 39. Director, OWCP v. Rasmussen, 567 F.2d 1385, 7 BRBS 403 (9th Cir. 1978), aff'd, 440 U.S. 29,
99 S. Ct. 903, 59 L. Ed. 2d 122 (1979); Richmond v. Hudson River Dayline, Inc., 8 BRBS 273 (1978).

(n40)Footnote 40. Director, OWCP v. Boughman, 545 F.2d 210, 5 BRBS 30 (D.C. Cir. 1976) ("Foremost among
our reasons for reaching this conclusion is the common sense conviction that Congress did not intend to provide,
without ever so stating and in sharp contradistinction to every previous version of the Act, that a totally disabled
employee in need of continuing care, should be compensated less generously than the family of an employee who dies.
It is hardly within the policy of this Act to place a premium on death." Instead it is more logical and consistent with the
principles of statutory construction and legislative history to read Section 6(d) as making both death benefits and
permanent total disability benefits subject to the maximum of 6(b).); Director, OWCP v. O'Keefe, 545 F.2d 337, 4
BRBS 563 (3d Cir. 1972) (Section 6(d) imposes the limitations of Section 6(b)(1) upon death benefit payments.).

(n41)Footnote 41. 440 U.S. 29, 99 S. Ct. 903, 59 L. Ed. 2d 122, 9 BRBS 955 (1979), aff'g, Director, OWCP v.
Rasmussen, 567 F.2d 1385, 7 BRBS 403 (9th Cir. 1978), aff'd, 440 U.S. 29, 99 S. Ct. 903, 59 L. Ed. 2d 122 (1979).

(n42)Footnote 42. Director, OWCP v. Rasmussen, 440 U.S. 29, 99 S. Ct. 903, 59 L. Ed. 2d 122, 9 BRBS 955
(1979). The Court stated that the legislative history disproved the theory that the omission of maximum limits was
unintended. Instead the Court construed Section 6(d) to mean that only the determinations under Section 6(b)(3), which
provides for the calculation of national average weekly wages, and not the maximums of Section 6(b)(1), are applicable
to death benefits. Because determinations of national average weekly wages govern minimum death benefits as well as
minimum and maximum total disability benefits, Section 6(d)'s reference to "survivors ... receiving ... death benefits" is
not inappropriate. Congress intended that increases in national average weekly wages be reflected in corresponding
increases in minimum death benefits, as well as minimum and maximum total disability benefits. Finally, the Court
stated that there are logical reasons for applying maximum limits to disability benefits, but not to death payments: such
limits could discourage feigned disability; the financial needs of the employee's family may be greater after death than
they would be during a period of disability; and even though a disabled employee may be unable to ply his trade, he still
may be able to make tangible and intangible contributions to his family.).

(n43)Footnote 43. The applicable national average weekly wage is determined by the Secretary of Labor pursuant
to Longshore and Harbor Workers' Compensation Act § 6(b)(3), 33 U.S.C. § 906(b)(3).

(n44)Footnote 44. Typically, such planning will include the amount of insurance coverage. To this extent, the
section also benefits insurance carriers.
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(n45)Footnote 45. See Longshore and Harbor Workers' Compensation Act Amendments of 1984: Senate Report on
Conference Report on S. 38, (statement of Mr. Nickles).

(n46)Footnote 46. Longshore and Harbor Workers' Compensation Act Amendments of 1984: House Report on
Conference Report on S. 38 (Statement of Mr. Erlenborn). The conferees specifically reject the administrative law
judge's contrary holding in Worrell v. Newport News Shipbuilding & Dry Dock Co., 16 BRBS 216 (ALJ) (1983).

(n47)Footnote 47. See Todd Shipyards Corp. v. Witthuhn, 596 F.2d 899, 10 BRBS 517 (9th Cir. 1979); Puig v.
Standard Dredging Corp., 599 F.2d 467, 10 BRBS 531 (1st Cir. 1979); State Insurance Fund v. Pesce, 548 F.2d 1112
(2d Cir. 1977); Norfolk, Baltimore & Carolina Lines v. Director, OWCP, 539 F.2d 378, 1976 A.M.C. 1423, 4 BRBS
245 (4th Cir. 1976), cert. denied, 429 U.S. 1078, 97 S. Ct. 823, 50 L. Ed. 2d 798, 1976 A.M.C. 2684 (1977).

(n48)Footnote 48. Spence v. Terminal Shipping Co., 7 BRBS 128 (1977), aff'd sub nom. Pennsylvania National
Mutual Casualty Co. v. Spence, 591 F.2d 985, 9 BRBS 714 (4th Cir. 1979). See also Travelers Ins. Co. v. Marshall, 634
F.2d 843, 12 BRBS 922 (5th Cir. 1980) (While the Fifth Circuit recognized that § 9 has somewhat altered the economic
rights of private parties, it ruled that petitioner had not provided sufficient factual information showing an unreasonable
incremental increase in actuarial risk to "successfully carry the heavy burden of overcoming the strong presumption of
constitutionality attaching to remedial social and economic enactments."); Travelers Ins. Co. v. Director, OWCP, 12
BRBS 922 (5th Cir. 1980). (The Fifth Circuit has recently held that, where there is an "inevitable linkage between the
event of maritime injury and the claim for death benefits ... [l]ogic compels that between the initial insurer and the
employer, the two parties in positions of responsibility at the time of a disabling injury, liability must be assigned to
further the purpose of the Act." Accordingly, the court, while deferring to rule on the mandatory retroactivity of § 9, did
find that the statute does not violate due process.).

(n49)Footnote 49. Norfolk, Baltimore & Carolina Lines v. Director, OWCP, 539 F.2d 378, 1976 A.M.C. 1423, 4
BRBS 245 (4th Cir. 1976), cert. denied, 429 U.S. 1078, 97 S. Ct. 823, 50 L. Ed. 2d 798, 1976 A.M.C. 2684 (1977). See
Todd Shipyards Corp. v. Witthuhn, 596 F.2d 899, 10 BRBS 517 (9th Cir. 1979).

(n50)Footnote 50. Todd Shipyards Corp. v. Witthuhn, 596 F.2d 899, 10 BRBS 517 (9th Cir. 1979); Puig v.
Standard Dredging Corp., 599 F.2d 467, 10 BRBS 531 (1st Cir. 1979); State Insurance Fund v. Pesce, 548 F.2d 1112
(2d Cir. 1977); Norfolk, Baltimore & Carolina Lines v. Director, OWCP, 539 F.2d 378 (4th Cir. 1976), cert. denied,
429 U.S. 1078 (1977); Lombardo v. Moore-McCormack Lines, Inc., 6 BRBS 361 (1977); Gray v. Ferrary Marine
Repairs, 5 BRBS 532 (1973).

(n51)Footnote 51. United States Constitution, Art. 1, § 10.

(n52)Footnote 52. Todd Shipyards Corp. v. Witthuhn, 596 F.2d 899, 10 BRBS 517, 520 (9th Cir. 1979).

(n53)Footnote 53. Todd Shipyards Corp. v. Witthuhn, 596 F.2d 899, 10 BRBS 517 (9th Cir. 1979); Norfolk,
Baltimore & Carolina Lines v. Director, OWCP, 539 F.2d 378 (4th Cir. 1976), cert. denied, 427 U.S. 1078; Lombardo
v. Moore-McCormack Lines Inc., 6 BRBS 361 (1977).

(n54)Footnote 54. Todd Shipyards Corp. v. Witthuhn, 596 F.2d 899, 10 BRBS 517 (9th Cir. 1979) ("One whose
rights, such as they are, are subject to state restriction, cannot remove them from the power of the state by making a
contract about them. The contract will carry with it the infirmity of the subject-matter.").

(n55)Footnote 55. Todd Shipyards Corp. v. Witthuhn, 596 F.2d 899, 10 BRBS 517 (9th Cir. 1979) (Ordering a
shipyard to pay death benefits to the survivors of two men who suffered permanent total disabilities from work-related
injuries has an obvious maritime nexus.); Norfolk, Baltimore & Carolina Lines v. Directors, OWCP, 539 F.2d 378,
1976 A.M.C. 1423, 4 BRBS 245 (4th Cir. 1976), cert. denied, 427 U.S. 1078, 97 S. Ct. 823, 50 L. Ed. 2d 798, 1976
A.M.C. 224 (1977); Lombardo v. Moore-McCormack Lines Inc., 6 BRBS 361 1977).
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§ 76d. Compensation Payable--Death Following Permanent Partial Disability: Computation of Benefits;
Constitutionality.

Eligibility. If an employee receiving compensation for a scheduled n1 permanent partial disability dies from causes
unrelated to his injury, Section 8(d)(1) provides that the following survivors n2 are eligible for payments: widow or
widower; children; dependent grandchildren, siblings, parents, grandchildren or other persons who satisfy the definition
of the term "dependent" under I.R.C. § 152. See discussion of eligibility under § 76c, supra.

Computation of Benefits. Determination of death benefits payable to survivors or dependents of employees who had
suffered from permanent partial disability are based upon a percentage of the weekly compensation payable at the time
of death.

If an employee who had been receiving compensation payments for a scheduled disability n3 dies from unrelated
causes, Section 8(d)(1) provides for the total amount of the award unpaid at the time of death to be paid to his survivors
according to the following schedule: n4

Survivor or Dependent Per Cent of Unpaid Award Payable n5

1. Widow or widower only Entire unpaid amount

2. Surviving child or children only Entire unpaid amount payable in equal
shares

3. Widow or widower and surviving child or
children

Entire unpaid amount payable in equal
shares

4. Dependent grandchildren, siblings or oth-
er persons satisfying term "dependent"
under I.R.C. § 152. n6

20% each, but if aggregate amount determ-
ined is less than the unpaid amount of the
award, the excess is to be divided among the
survivors on a pro rata basis

5. Dependent parents or grandparents n7 25% each, but if aggregate amount determ-
ined is less than the unpaid amount of the
award, the excess is to be divided on a pro
rata basis

Page 356



6. No survivors n8 Unpaid award paid to the Special Fund

It is important to note that the 1984 Amendments have done away with a provision for survivors benefits from
unscheduled disabilities falling within the "other cases" provision found within Section 8(c)(21). n9

Constitutionality. Employers have questioned the constitutionality of providing benefits to survivors of employees who
had died after a period of permanent partial disability. They argued that Section 8 deprived them of due process since
the statute was retroactive in effect. It is argued that since Section 8 provides for the award of disability and death
benefits, the two are not separate and distinct liabilities and therefore the survivor's right to death benefits is derived
from and must relate back in time to the date of the original injury.

The constitutionality of Section 8 has been upheld by the Board and the Eighth Circuit for the same reasons that have
been applied to Section 9. n10 Aside from the fact that Section 9 survivors receive a funeral expense allowance, and
have a compensation rate based upon the decedent's average weekly wages rather than weekly compensation payable,
Sections 8(d) and 9 are identical in scope and purpose. In both cases benefits are recoverable by a unique class of
claimants and payable only upon death. Section 8 specifically incorporates the provisions of Section 9; consequently,
entitlements to death benefits under Section 8 were intended to relate to the date of death and are thereby constitutional.
n11

Congress' scheme of paying benefits to survivors of employees suffering from permanent partial disabilites has also
been found to be within their maritime powers. n12

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPersonal InjuriesMaritime Workers' ClaimsLongshore & Harbor Workers' Compensation
ActConstitutional LawThe JudiciaryJurisdictionMaritime JurisdictionConstitutional LawSubstantive Due
ProcessEconomic InterestsWorkers' Compensation & SSDIMaritime Workers' ClaimsCompensabilityLongshore &
Harbor Workers' Compensation ActAwardsBenefitsDeath & Survival BenefitsWorkers' Compensation &
SSDIMaritime Workers' ClaimsCompensabilityLongshore & Harbor Workers' Compensation ActAwardsComputation

FOOTNOTES:
(n1)Footnote 1. See Sections 8(c)(1)-(20) and discussion at § 74, supra.

(n2)Footnote 2. See Abercrumbia v. Chaparral Stevedores, 22 BRBS 18 (1989) (Where decedent was permanently
partially disabled at the time of his death, his settlement of his disability claim had no effect upon the survivors' benefits
because the survivors did not seek the settlement. Accordingly, the Board reversed the ALJ's finding that decedent's
survivors were precluded from receiving death benefits pursuant to § 8(d)(3), and remanded the case for the ALJ to
enter such an award if he determines that claimant is decedent's "widow" pursuant to the Act.).

(n3)Footnote 3. Scheduled disabilities are contained in Sections 8(c)(1)-(20). See also Henry v. George Hyman
Constr. Co., 749 F.2d 65, 17 BRBS 39 (CRT) (D.C. Cir. 1984) (The D.C. Circuit reversed and remanded the Board's
decision to deny claimant survivor's benefits in a scheduled award due her husband, who was temporarily totally
disabled and had an underlying permanent partial disability under § 8(c)(4). The court found that by looking solely to §
8(d)(1) and failing to correctly construe § 8(d)(2) of the statute, the Board improperly denied claimant survivor's
benefits in the scheduled award due her husband at the time of his death.); Abercrumbia v. Chaparral Stevedores, 22
BRBS 18.4 (1989) (The Board construed the phrase "was receiving compensation," in § 8(d)(3), to include survivors of
those employees who settle their claims and receive their compensation in a lump sum rather than engage in a
potentially protracted administrative process. Furthermore, the Board noted that as long as the employee was
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permanently partially disabled pursuant to § 8(c)(21) and was thus entitled to permanent partial disability benefits, his
survivors are entitled to death benefits if he dies from a cause unrelated to the work injury. Accordingly, employer's
Motion for Reconsideration of the Board's earlier holding, that decedent's settlement of his claim for permanent partial
disability benefits had no effect on the survivors' benefits where the employee died from causes unrelated to his work
injury, was denied.).

(n4)Footnote 4. See Section 8(d) (1)(A), (B), (C), (D).

(n5)Footnote 5. See Section 9(d)(2): "Notwithstanding any other limitation in section 9, the total amount of any
award for permanent partial disability pursuant to section 8(c)(1)-(20) unpaid at the time of death shall be payable in
full in the appropriate distribution."

(n6)Footnote 6. Compensation is payable to these persons only if there is no surviving spouse or child.

(n7)Footnote 7. Id.

(n8)Footnote 8. See Section 8(d)(3) and 44(a) of the Longshore Act. But see Andrews v. Alabama Dry Dock &
Shipbuilding Co., 17 BRBS 290 (1985) (The Board reinstated and modified an ALJ's original award, and held that at the
time of his death, decedent had a vested interest in the permanent total disability benefits which accrued during his
lifetime but which were not awarded until after his death, and, since there were no dependent survivors, those accrued
benefits inured to his estate.).

(n9)Footnote 9. Prior to the change in 1984, the LHWCA provided for, in former Section 8(d)(3) that:

"If an employee who was receiving compensation for permanent partial disability pursuant to section
8(c)(21) dies from causes other than the injury, his survivors shall receive death benefits as provided in
section 9(b)-(g), except that the percentage figures therein shall be applied to the weekly compensation
payable to the employee at the time of his death multiplied by 1.5, rather than to his average weekly
wages."

(n10)Footnote 10. See discussion of constitutionality under § 76c, supra.

(n11)Footnote 11. St. Louis Shipbuilding & Steel Co. v. Casteel, 583 F.2d 876, 9 BRBS 730 (8th Cir. 1978);
Arcari v. Cataneo Lines Service Co., 8 BRBS 102 (1978).

(n12)Footnote 12. St. Louis Shipbuilding & Steel Co. v. Casteel, 583 F.2d 876, 8 BRBS 730 (8th Cir. 1978);
Arcari v. Cataneo Lines Service Co., 8 BRBS 102 (1978).
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§ 77a. Payment of Compensation: In General.

Section 14 of the Longshore Act, together with its accompanying regulations, 20 C.F.R. §§ 702.231-702.336 (1990) and
702.251-702.252 (1985), establish the procedures for the payment of compensation. n1

Upon learning that one of his employees has suffered a job-related injury, the employer is faced with two choices. If he
believes that his employee is truly disabled, the employer must voluntarily begin making periodic payments to the
employee. However, if he does not think that either the employee is disabled or that the condition is work-related, he
must controvert the claim within fourteen days after he learns of the alleged injury.

Similarly, after learning that an employee has died after sustaining a work-related injury, the employer must begin
making voluntary payments to the employee's survivors or dependents. But, if the employer does not believe that the
death was job-related, he must controvert the claim within fourteen days.

Failure to comply with the proper time requirements of this section will subject the employer to the assessment of
additional liability.

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPersonal InjuriesMaritime Workers' ClaimsLongshore & Harbor Workers' Compensation ActWorkers'
Compensation & SSDIBenefit DeterminationsGeneral OverviewWorkers' Compensation & SSDIMaritime Workers'
ClaimsCompensabilityLongshore & Harbor Workers' Compensation ActAwardsBenefitsGeneral OverviewWorkers'
Compensation & SSDIMaritime Workers' ClaimsCompensabilityLongshore & Harbor Workers' Compensation
ActCoverage & DefinitionsGeneral Overview

FOOTNOTES:
(n1)Footnote 1. It should be noted that a covered employee's receipt of benefits under the LHWCA does not preclude a
subsequent suit under the Jones Act. Southwest Marine, Inc. v. Gizoni, 502 U.S.--, 1992 A.M.C. 305 (U.S. 1991).
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§ 77b. Payment of Compensation--Non-Controverted Claims: Payments; Suspension of Payments; Advance
Payments.

Payments. In situations where the disabled employee's right to compensation is not controverted, the employer must
begin making compensation payments directly to the employee. n1 The first installment is due fourteen days after either
the employer has received notice as prescribed by Section 12, or if the employer has knowledge of the injury or death.
n2 Thereafter payments are to be made in semi-monthly installments n3 unless the deputy commissioner establishes a
different payment schedule. n4 This method of payment is designed to provide a prompt, periodic and direct system of
compensation. Employees are able to obtain needed benefits expeditiously without having to wait for the completion of
an adjudicatory proceeding and the handing down of an award. n5

The employer must be aware of the job-related nature of the employee's injury in order to trigger the employer's
obligation to begin payments. Clearly, the employer, cannot make a reasoned decision as to whether to begin making
compensation payments or to controvert the claim until he is aware of the alleged work-related nature of his employee's
condition. n6

Immediately upon making the first installment of compensation Section 14(c) n7 requires that the employer notify the
deputy commissioner of the commencement of payment on a U.S. Department of Labor, OWCP LS-206 form entitled
"Payment of Compensation Without Award." n8 Within sixteen days after the final compensation payment has been
made, Section 14(g) n9 requires that the employer or insurance carrier notify the deputy commissioner of that fact on a
U.S. Department of Labor, OWCP LS-208 form, entitled "Notice of Final Payment or Suspension of Compensation
Payments." n10 The following information should be included: a statement that the last payment has been made; the
total amount of compensation paid; the name and address of the person to whom payment was made; the date of injury
or death; name of injured or deceased employee; and the inclusive dates during which compensation was paid. Failure
to comply with this notice requirement will result in the assessment of a $100 civil penalty against the employer. n11

The claimant must give the employer receipts for each payment of compensation received and the employer must make
such receipts available for inspection by the deputy commissioner upon request. n12 The deputy commissioner may
also on his own initiative make investigations, have medical examinations conducted, hold hearings, and take such
further action as he considers will properly protect the rights of all parties. n13
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Suspension of Payments. If an employer voluntarily making compensation payments decides to terminate them, Section
14(c) n14 requires that he immediately notify the deputy commissioner of the suspension on a U.S. Department of
Labor, OWCP, LS-208 form entitled "Notice of Final Payment or Suspension of Compensation Payments." n15 Upon
receipt of such notice by the employer, or when informed by any person entitled to compensation, the deputy
commissioner will make investigations, conduct medical examinations, hold hearings, and take any further action he
feels will properly protect the rights of all parties. n16

If any installment of compensation payable without an award n17 is not paid within fourteen days after it was due,
Section 14(e) n18 calls for the addition of an amount equal to ten percent of the unpaid installment to the sum already
due. An employer will not be liable for this additional sum, however, if he files a notice of controversion according to
the specifications of sub-section 14(d) n19 or the non-payment is excused by the deputy commissioner.

It is necessary to file a notice of controversion in addition to giving notice of suspended payments. The two are not
equivalent and provide the deputy commissioner with different information. n20 Similary, the requirement of filing a
notice of controversion under the Act is not satisfied by the employer's filing an answer to a state compensation claim.
n21

Advance Payments. Section 14(j) allows the employer to receive a credit against any unpaid compensation installments
for any advance payments made to the proper claimants. The Board has also allowed the amounts paid under state
compensation acts to be credited against the employer's liability under the Act. n22

Employers who have voluntarily compensated employees for scheduled permanent partial disabilities have been
reimbursed for such payments when it was later determined that the employee was actually suffering from an
unscheduled permanent partial disability. n23

No credit will be granted, however, to an employer who continues to pay the employee's regular salary during the
period of disability, unless there is some indication that these payments were intended as an "advanced payment of
compensation." n24 Nor will an employer be reimbursed for payments made to injured employees by an insurance
company under a sickness and accident plan. n25

For a further discussion of credits under Section 14(j), see commentary under § 77c, infra entitled "Credits for
Advanced Payments."

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPersonal InjuriesMaritime Workers' ClaimsLongshore & Harbor Workers' Compensation ActWorkers'
Compensation & SSDIBenefit DeterminationsGeneral OverviewWorkers' Compensation & SSDIMaritime Workers'
ClaimsCompensabilityLongshore & Harbor Workers' Compensation ActAwardsBenefitsGeneral Overview

FOOTNOTES:
(n1)Footnote 1. See Section 14(a) of the Longshore Act, and 20 C.F.R. § 702.231 (1990). See also Thibodeaux v.
Thibodeaux, 454 So. 2d 813, 16 BRBS 142 (CRT) (La. 1984), cert. denied, 469 U.S. 1114, (1985) (The Supreme Court
of Louisiana reversed the ruling of a district court and held that a wife could not have her husband's Longshoremen's
and Harbor Worker's Compensation Act (LHWA) payments garnished for past-due child support since it was Congress'
intent that the disability benefits should go to the disabled worker directly without any attachments; to have allowed the
wife to garnish these benefits would have required carving out a jurisprudential exception to Congress' anti-attachment
clause which the strong language of the LHWCA does not permit.).
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(n2)Footnote 2. See Durham v. Embassy Dairy, 19 BRBS 105 (1986) (The fact that carrier's copy of the ALJ's
order was mailed to the wrong address did not establish good cause for employer's failure to timely pay claimant his
awarded compensation. Therefore, the Board vacated the deputy commissioner's Order as a matter of law and remanded
the case for her to enter an appropriate default order against employer.).

(n3)Footnote 3. Although payment by check is only a conditional payment, if a check is honored and paid by the
drawee bank, the time of payment relates back to the time the check was delivered to claimant. McKamie v. Transworld
Drilling Co., 7 BRBS 315 (1977).

(n4)Footnote 4. See Section 14(b) of the Longshore Act and 20 C.F.R. § 702.232 (1990).

(n5)Footnote 5. Universal Terminal & Stevedoring Co. v. Parker, 587 F.2d 608, 9 BRBS 326 (3d Cir. 1978); Laber
v. Sun Shipbuilding & Dry Dock Co., 7 BRBS 956 (1978); Baldwin v. Healy-Kruse, 6 BRBS 418 (1977).

(n6)Footnote 6. See Strachan Shipping Co. v. Davis, 571 F.2d 968, 1978 A.M.C. 2624, 8 BRBS 161 (5th Cir.
1978). See generally Gilmor v. Alabama Dry Dock & Shipbuilding Co., 9 BRBS 861 (1979). See also Sample v.
Johnson, 16 BRBS 146 (CRT) (W.D. Wash. 1984) (The District Court for the Western District of Washington found
that with due regard for the convenience and necessity of the claimants, the employer and the agency, and mindful of
Congress' intent that injured longshoremen be provided compensation promptly and throughout the period of their
disability, the nine month delays experienced by plaintiffs were unreasonable, and as a matter of law that a delay of six
months is the outer limit of what can be considered reasonable in a case where the claimant is not receiving benefits or
his benefits have been significantly reduced by the employer. The court therefore ordered the defendants, as
representatives of the responsible agency, to hold a hearing on any LHWCA claims filed in the future by plaintiffs
within six months of the claims being disputed. Congress did not intend for claimants to receive interim compensation
while awaiting formal hearings. The 20-day provision in the third sentence of § 19(c) is directory, not mandatory; an
employer does not lose the right to controvert a claim.).

(n7)Footnote 7. See also 20 C.F.R. § 702.234 (1990).

(n8)Footnote 8. See Appendix B. See also Roulst v. Marco Constr. Co., 15 BRBS 443 (1983) (The Board vacated
the recommendation prepared by a deputy commissioner awarding the claimant compensation for temporary total
disability, which recommendation was made despite there being no agreement between the claimant and the employer
in an Informal Conference. The fact that the employer filed a Form LS-206 (Payment of Compensation Without Award)
six days after the Conference was insufficient to support the deputy commissioner's recommendation. The Board found
that the deputy commissioner erred in instructing the parties that a failure to reject the recommendation within 10 days
or a filing of Form LS-206 would be construed as an acceptance of the recommendation. The Board held that, pursuant
to § 702.316, the employer had 14 days to reject the recommendation and that a filing of Form LS-206 "did not confer
upon the deputy commissioner the authority to issue a compensation order.").

(n9)Footnote 9. See also 20 C.F.R. § 702.235 (1990).

(n10)Footnote 10. See Appendix B.

(n11)Footnote 11. See 20 C.F.R. § 702.236 (1990).

(n12)Footnote 12. See Section 14(k) of the Longshore Act.

(n13)Footnote 13. See Section 14(h) of the Longshore Act.

(n14)Footnote 14. See also 20 C.F.R. § 702.234 (1990).

(n15)Footnote 15. See Appendix B.
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(n16)Footnote 16. See Section 14(h) of the Longshore Act.

(n17)Footnote 17. Compensation payable without an award is the payment that the employer voluntarily makes to
the claimants.

(n18)Footnote 18. See also 20 C.F.R. § 702.233 (1990); Director, OWCP v. General Dynamics Corp., 23 BRBS 40
(CRT) (2d Cir. 1990) (Although employer did not controvert the 1983 claim within 14 days, its voluntary 1980 payment
acted as a payment of the 1983 claim, thus fulfilling its obligation to pay compensation within 14 days. Accordingly, the
court affirmed the Board's decision refusing to assess a § 14(e) penalty.); Kocienda v. General Dynamics Corp., 21
BRBS 320 (1988) (Where employer fails to pay an installment of compensation within 14 days of the date on which it
is due, or fails to controvert the claim in a timely manner, § 14(3) requires an assessment in the amount of 10% of an
installment of compensation, no matter how large that installment.).

(n19)Footnote 19. See also 20 C.F.R. § 702.251 (1990); Hite v. Dresser Guiberson Pumping, 22 BRBS 87 (1989)
(A notice of suspension filed within 14 days of the cessation of payments, which provides the information required by §
14(d) of the Act, is the functional equivalent of a notice of controversion and precludes application of the § 14(e)
assessment. Neither employer norclaimant's counsel showed that the attorney's fee award was contrary to law, or was
arbitrary, capricious, or an abuse of discretion. Accordingly, the Board affirmed the ALJ's award.).

(n20)Footnote 20. Laber v. Sun Shipbuilding & Dry Dock Co., 7 BRBS 956 (1978) (The filing of a notice of
suspension is not the equivalent of a notice of controversion. The later calls for detailed information, including the fact
that the claim is being controverted, and the grounds. A notice of suspension does not always supply the details needed
for the deputy commissioner to begin proceedings for the adjudication of the claim.). See also White v. Rock Creek
Ginger Ale Co., 17 BRBS 75 (1985) (The Board held that the ALJ erred in finding that notice of suspension was not
sufficient to preclude § 14(e) assessment. The Board, reversing the ALJs' decision, concluded that notice of suspension
filed within 14 days of cessation of payments provided the information and notice required by § 14(d) and was the
functional equivalent of a notice of controversion, which precludes application of § 14(e) 10% assessment.); James v.
Sol Salins, Inc., 13 BRBS 762 (1981) (The Board found that the ALJ had erred in equating employer's notice of
suspension with the notice of controversion which is necessary when voluntary compensation payments are being
stopped. Therefore, the case was remanded for assessment of additional compensation under § 14(e), and for assessment
of interest on the past due compensation payments.).

(n21)Footnote 21. Moore v. Paycor, Inc., 11 BRBS 483 (1979). For a complete discussion of Sections 14(d) and
14(e), see § 77c on controverted claims, infra.

(n22)Footnote 22. Ferch v. Todd Shipyards Corp., 8 BRBS 316 (1978); Adams v. Parr Richmond Terminals Co., 2
BRBS 303 (1975). See also Pigott v. General Dynamics Corp., 23 BRBS 30 (1989) (Employer was not entitled to a
credit for the net amount of the state settlement where $10,000 was specifically apportioned for decedent's lifetime
claim. Accordingly, the Board held that the ALJ erred in awarding employer a credit for the entire settlement amount, as
the $10,000 awarded for decedent under the state law should have been subtracted from the amount of employer's credit
against the award for claimant under the Act. Therefore, the ALJ's decision was modified to reflect a credit for
employer which represented the total net settlement amount less the $10,000 for decedent's claim.); Mijangos v.
Avondale Shipyards, Inc., 19 BRBS 15 (1986) If the prior payments were intended to be advance payments of
compensation, employer was entitled to a credit under § 14(j). However, because it was not clear whether the
self-insured employer or an independent insurance carrier paid the benefits, and since employer is not entitled to a credit
for payments erroneously made by its nonoccupational sickness and accident carrier, the Board remanded the case to the
ALJ for further findings.).

(n23)Footnote 23. Tibbetts v. Bath Iron Works Corp., 10 BRBS 245 (1979); Scott v. Transword Airlines, 5 BRBS
141 (1976).
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(n24)Footnote 24. Breen v. Olympic Steamship Co., 10 BRBS 334 (1979); Pilkington v. Sun Shipbuilding & Dry
Dock Co., 9 BRBS 473 (1978); Luker v. Ingalls Shipbuilding, 3 BRBS 321 (1976). See also Fleetwood v. Newport
News Shipbuilding & Dry Dock Co., 16 BRBS 282 (1984) (Employer's salary continuance plan did not qualify as
advance payments of compensation for purposes of § 14(k) in the absence of evidence establishing that the payments
were intended to be advance payments, reversing the employer's credit for overpayments and ordering a repayment to
claimant with interest at the Treasury Bill rate.).

(n25)Footnote 25. Jacomino v. Sun Shipbuilding & Dry Dock Co., 9 BRBS 680 (1979).
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§ 77c. Payment of Compensation--Controverted Claims: Requirements for Controversion; Additional
Assessments of Liability--(1) Failure To Make Timely Compensation Payments, (2) Failure To Make Timely
Payments Pursuant to an Award, (3) Six Percent Interest for Failure To Make Timely Payments, (4) Additional
Liability Due to Administrative Delay; Notice of Final Payment; Credits for Advance Payments; Lump Sum
Payments.

Requirements for Controversion. If the employer does not believe that an employee is eligible for benefits under the
Act, Section 14(a) n1 relieves him of the obligation to begin making compensation payments so long as he promptly
controverts the claim. n2 The employer must file n3 a U.S. Department of Labor, OWCP LS-207 form entitled "Notice
to the Deputy Commisioner That the Right to Compensation is Controverted" n4 on or before the fourteenth day after
he receives notice or has knowledge n5 of the alleged injury or death. n6 The notice must state the names of the
claimant and employer, the date of injury or death and reasons for controverting the right to compensation. n7

Frequently, the notice of controversion is the first document to apprise the deputy commissioner of the fact that a claim
for compensation benefits is in dispute. It enables the deputy commissioner to contact the claimant at an early stage to
inform him that he may be eligible for benefits. The requirement that the employer state the grounds for controversion
encourages the early settlement of claims, expedites the investigatory process, and allows for the prompt scheduling of
contested matters for informal conferences. n8

If the deputy commissioner deems it advisable, he may require the employer to make a deposit in the U.S. Treasury to
secure the prompt and convenient payment of any compensation found owing. After an award has been handed down,
payments are made from this deposit upon the order of the deputy commissioner. n9

Additional Assessments of Liability:

(1) Failure To Make Timely Voluntary Payments. If any installment of compensation payable without an award n10 is
not paid within fourteen days after it becomes due, Section 14(e) n11 provides for an amount equal to ten percent of
such unpaid installments to be added to the sum already due. The additional assessments are mandatory. n12 An
employer can only escape the added liability if he files a notice of controversion in accordance with Section 14(d) n13
on a U.S. Department of Labor, OWCP LS-207 form, n14 or the non-payment is excused by the deputy commissioner
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after a showing that, because of conditions over which he had no control, the installment could not be paid within the
period prescribed for payment. n15 The employer is in essence given twenty-eight days after obtaining knowledge of
the injury to make the first payment of compensation without incurring additional liability: fourteen days until the first
installment becomes due and another fourteen days to meet that obligation. This may not have been Congress' intention
but the language of the statute is clear. n16

The Third Circuit has held that after an employer has stopped making voluntary payments a notice of controversion
must be filed only in those cases where a real dispute exists between the parties. n17 If payments have stopped simply
because both sides, in good faith, were waiting to determine the permanency or extent of a disability, no notice is
needed. The Third Circuit reasoned that to require an employer to file a notice of controversion within fourteen days
after stopping payments, without regard to whether an actual dispute exists, runs afoul of the Act's policy of prompt
resolution of claims without resorting to litigation. n18 This position has been adopted by the Board, marking a
departure from its previous point of view. n19

The Board has also decided that the ten percent additional assessment applies only to payments due prior to the filing of
a notice of controversion and not to installments which are due after the notice had been filed. n20 The Board held that
subsection 14(e) was not intended to compensate claimants for any hardship incurred in supporting themselves during
the period they were without benefits for otherwise the additional ten percent would be payable in all cases regardless of
whether the notice of controversion was filed. n21 This Section, the Board found, was primarily enacted as an incentive
to encourage the prompt filing of any notice of controversion in order to hasten the final adjudication of disputed
claims. n22

(2) Failure To Make Timely Payments Pursuant to an Award. If any compensation payable under the terms of an award
is not paid within ten days after it becomes due, Section 14(f) mandates n23 that an additional twenty percent of the
compensation due be added to the unpaid amount. The employer can only avoid such added liability if he seeks review
of the compensation order under Section 21 and obtains an order staying the payments from either the Board or the
courts. n24 The additional liability of Section 14(f) is applicable to both the untimely payment of awards made as a
result of an administrative hearing and to settlement agreements approved by administrative law judges. n25

(3) Interest Assessed for Failure to Make Timely Payments. Although there is no specific statutory authority, it is the
policy of the courts and the Board to assess an additional interest charge to all past due compensation payments
computed from the date each installment became due. The interest rate is variable based on United States Treasury Bill
Yields, and is viewed as an attempt to make the claimant whole again rather than punish the recalcitrant employer. n26
The rate based on Treasury Bills replaces the previous six percent interest rate which had been assessed by both the
Board and the courts. The Board and the courts have held that the claimant should not be the one to bear any extra
financial burden because the employer refused to make timely payments, especially since the employer had the use of
and income from the money owed the claimant. n27

(4) Additional Liability Due to Administrative Delay. The regulations specify that the administrative law judge is to
issue a compensation order within twenty days after the official termination of a hearing. n28 However, even if the
administrative law judge does not comply with that requirement, the employer will remain liable for any additional
liability and interest for the period in excess of twenty days after the close of the hearing. n29

Notice of Final Payment. Section 14(g) n30 provides that within sixteen days after the final compensation payment has
been made the employer or insurance carrier must notify the deputy commissioner of that fact on a U.S. Department of
Labor, OWCP, LS-208 form, entitled "Notice of Final Payment or Suspension of Compensation Payments." n31 The
form must provide the following: that the last payment of compensation has been made in accordance with a
compensation order or that the last payment of an agreed settlement has been made; the total amount of compensation
paid; the name and address of person or persons to whom the payments were made; the date of the injury or death; the
name of the injured or deceased employee; and the inclusive dates during which compensation was paid. Failure to
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comply with this notice requirement will result in the assessment of a $100 civil penalty against the employer. n32

Credits for Advance Payments. Pursuant to Section 14(j), if an employer has made advance payments of compensation
he is entitled to a credit against any unpaid installments of compensation due.

Credit will be given to the employer for any amount he has paid to an employee under state compensation law n33 and
reimbursement will also be granted in cases where the employer voluntarily made payments for a scheduled disability
which was later adjudged to be of unscheduled nature. n34 Section 14(j) aims at reimbursing the employer for the entire
amount of overpayments made and therefore the employer will continue to receive credit until the overpayments are
completely credited against unpaid weekly compensation due. n35

No credit will be given, however, in situations where the employer continued to pay the employees regular salary during
the period of disability, unless some indication was given that it was intended as advance payments. n36 Similarly, the
employer can not receive a credit for payments made by his insurance company under a sickness and accident plan. n37
The employer may not be granted reimbursement for money that it never paid out but the insurance company may
intervene to recover any money it believes was erroneously paid. n38

Lump Sum Payments. Prior to 1984, Section 14 allowed an employer to discharge its compensation liability by making
a payment of a lump sum commutation of future payments. n39 The 1984 Amendments have eliminated this provision
and it is no longer available as a means of compensation. n40

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPersonal InjuriesMaritime Workers' ClaimsLongshore & Harbor Workers' Compensation ActWorkers'
Compensation & SSDIBenefit DeterminationsGeneral OverviewWorkers' Compensation & SSDIMaritime Workers'
ClaimsCompensabilityLongshore & Harbor Workers' Compensation ActAwardsBenefitsGeneral Overview

FOOTNOTES:
(n1)Footnote 1. See also 20 C.F.R. § 702.231 (1990).

(n2)Footnote 2. Van Dyke v. Newport News Shipbuilding & Dry Dock Co., 8 BRBS 388 (1978). See also Maria v.
Del Monte/S. Stevedore, 22 BRBS 132 (1989) (The Board held that the director acting on behalf of the Fund may
legitimately take the same actions with regard to its payments of compensation as an employer or an insurer. Therefore,
the associate director did not take a final appealable action in his letter, but rather notified claimant of a suspension of
benefits on behalf of the Fund. Accordingly, as claimant's remedy was to seek a default order pursuant to § 18, the
Board vacated its prior decision (21 BRBS 16) and dismissed the appeal.); Edwards v. Willamette W. Corp., 13 BRBS
800 (1981) (The Board ruled that the ALJ was correct in not accepting claimant's signed statement releasing one of two
potentially responsible employers from liability where the second employer was still contesting the claim. The
statement could not be considered a valid withdrawal of controversion under 20 C.F.R. § 702.351. The continuation of
the hearing did not prejudice the first employer's case since it was prepared to, and fully participated in, litigating the
responsible employer issue. Moreover, the disallowance of the withdrawal of the claim was in claimant's best interest
because if the second employer alone had proceeded with the litigation and been found not liable, claimant would not
have been entitled to compensation inasmuch as there would have been no jurisdiction over the first employer.).

(n3)Footnote 3. Filing means the actual receipt of the form by the appropriate office. Chapman v. General
Dynamics Corp., 6 BRBS 794 (1977).

Neither the filing of a "Notice of Suspension of Compensation Payments" or the filing of an answer to the
compensation claim is tantamount to the filing of notice that the right to compensation is controverted. See Moore v.
Paycor, Inc., 11 BRBS 483, BRB No. 78-368 (1979).
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(n4)Footnote 4. See Appendix B.

(n5)Footnote 5. "Knowledge," for purposes of Section 14, means that the employer is aware of the fact that his
employee claims he is suffering from a job-related injury. Just as the employer cannot be asked to voluntarily begin
making payment before he knows that the employee claims to have sustained a compensable injury, he cannot be
expected to controvert the claim when he isn't aware of the fact that the injury was job related. Strachan Shipping Co. v.
Davis, 571 F.2d 968, 1978 A.M.C. 2624, 8 BRBS 161 (5th Cir. 1978). See also Rucker v. Lawrence Mangum & Sons,
18 BRBS 74 (1986) (The ALJ's holding that employer failed to file a notice of controversion within 14 days of the
commencement of temporary total disability was supported by substantial evidence since employer should have been
aware of a potential controversy as of the day claimant was dismissed from his job. Section 14(e) accordingly mandated
the assessment.); Sankey v. Sun Shipbuilding and Dry Dock Co., 14 BRBS 272 (1981) (Where claimant loses no time
from work or has returned to work, and the parties wait in good faith to determine the permanency or extent of partial
disability, a controversy does not arise until 14 days after employer first gains any knowledge of the permanency of
claimant's condition and/or the extent of the impairment.); Gilmor v. Alabama Dry Dock & Shipbuilding Co., 9 BRBS
861 (1979).

(n6)Footnote 6. See Jones v. Newport News Shipbulding & Dry Dock Co., 5 BRBS 323 (1977), aff'd sub nom.
Newport News Shipbuilding & Dry Dock Co. v. Graham, 573 F.2d 167, 1979 A.M.C. 99, 8 BRBS 241 (4th Cir.), cert.
denied, 439 U.S. 979 (1978); Nulty v. Halter Marine Fabrications, Inc., 1 BRBS 437 (1975).

(n7)Footnote 7. 20 C.F.R. § 702.251 (1990).

(n8)Footnote 8. Ohio v. Castle & Cook Terminals, Ltd., 9 BRBS 989 (1979).

See also 20 C.F.R. § 702.252 (1990): "Upon receiving the employer's notice of controversion, the deputy
commissioner shall forthwith commence proceedings for the adjudication of the claim in accordance with the procedure
set forth in Subpart C of this part."

See generally Section 14(h) of the Longshore Act: "The deputy commissioner upon receiving notice that the right to
compensation is being controverted by the employer or any person entitled to compensation shall make investigations,
conduct medical exams, hold hearings, and take such further action as he considers will properly protect the rights of all
parties."

(n9)Footnote 9. See Section 14(i).

(n10)Footnote 10. Compensation payable without an award is the payment that the employer voluntarily makes to
the claimants.

(n11)Footnote 11. See also 20 C.F.R. § 702.233 (1990).

Although payment by check is only a conditional payment, if the check is honored by the drawee bank the time of
payment relates back to the time the check was delivered by the obligor. McKamie v. Transwork Drilling Co., 7 BRBS
315 (1977). See Nat'l Steel Shipbuilding Co. v. U.S. Department of Labor, OWCP, 606 F.2d 875, 11 BRBS 68 (9th Cir.
1979) (The 10% additional assessment of § 14(e) of the Longshoremen's Act is computed on all amounts of
compensation remaining unpaid between the time the controversion notice should have been filed and the time the
notice is actually filed or the time the Department of Labor acquired knowledge of the facts that a proper notice would
have revealed. Therefore, the Ninth Circuit established the date of the informal conference as the "cut off point for
calculation on the ten percent assessment" of § 14(e) since as of that date the Department of Labor is deemed to be
aware of all the facts that a proper notice of controversion would have revealed.); Olson v. Healy Tibbitts Construction
Co., 22 BRBS 221 (1989) (Claimant's § 14(e) request was denied where the record failed to indicate the date upon
which employer ceased making voluntary payments of compensation.); Rose v. George A. Fuller Co., 15 BRBS 195
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(1983) (The Board modified a § 14(e) assessment that had been applied to all benefits "due and owing," remanding for
the admission of evidence as to the date the notice of controversion was filed and the date of the first informal
conference. The Board refused to grant the employer leave to present such evidence before it since the Board may only
consider the record developed before the ALJ.); Dews v. Intercounty Assocs., 14 BRBS 1031 (1982) (The Board held
that an employer's failure to increase compensation as provided for in § 6 of the Act carried with it a reason to believe
that a controversy would arise as to claimant's entitlement to additional compensation under § 6 and that claimant was
therefore entitled to an additional assessment under § 14(e), rejecting the employer's argument that no controversy
existed prior to the filing of the notice of controversion.).

(n12)Footnote 12. Harris v. Marine Terminals Corp., 8 BRBS 712 (1978); Laber v. Sun Shipbuilding & Dry Dock
Co., 7 BRBS 956 (1978); Jones v. Newport News Shipbuilding & Dry Dock Co., 5 BRBS 323 (1977), aff'd sub nom.
Newport News Shipbuilding & Dry Dock Co. v. Graham, 573 F.2d 167, 1979 A.M.C. 99, 8 BRBS 241 (4th Cir.), cert.
denied, 439 U.S. 979 (1978) (Section 14(e) is clear on its face. The additional assessment is mandatory and cannot be
waived. The employer's characterization of the additional award as a fine or penalty which was tantamount to
harassment was rejected, and Section 14(e)'s constitutionality was upheld); O'Leary v. Southeast Stevedore Co., 3
BRBS 417 (1976). See also Krotis v. General Dynamics Corp., 22 BRBS 128 (1989) (Where the 1979 and 1983 claims
were treated as one for adjudication purposes, employer's timely controversion of the 1979 claim was sufficient to
prevent a § 14(e) assessment from being imposed on the award, despite employer's acknowledgement that it never
controverted the 1983 claim.); Burke v. San Leandro Boat Works, 14 BRBS 198 (1981) (The application of § 14(e) is
mandatory and may be raised at any time. The Board has discretion to raise the § 14(e) assessment sua sponte, but must
afford the parties the opportunity to be heard on the issues. Voluntary payment pursuant to a state compensation act
does not excuse employer's duty to file a notice of controversion.).

(n13)Footnote 13. See also 20 C.F.R. §§ 702.251, 702.252 (1990); Maddon v. Western Asbestos Co., 23 BRBS 55
(1989) (Where employer was aware of both decedent's injury and his death, and because its answer to claimant's state
claim cannot constitute a controversion under the Act, the Board vacated the ALJ's denial of a § 14(e) assessment and
instructed the ALJ, on remand, to determine employer's exact dates of awareness of decedent's injury and death so that
the § 14(e) assessment may be imposed.); Bingham v. General Dynamics Corp., 20 BRBS 198 (1987) (The ALJ's
determination that claimant was not entitled to a § 14(e) assessment against the Special Fund was filed a timely notice
of controversion.); Bandy v. Newport News Shipbuilding and Dry Dock Co., 14 BRBS 110 (1981) (The Board reversed
the § 14(e) penalty against employer for two of the claimants because it had been calculated according to the date
employer had received the results of hearing tests, based on the first AMA standard, which did not reveal
anycompensable hearing loss and which therefore did not provide employer with the requisite knowledge of injury to
start the 14-day period for compensation payments pursuant to § 14(b). However, even after employer had received
knowledge of another claimant's hearing loss through tests based on the second AMA standard, it failed to timely
controvert the claim. Accordingly, the Board assessed a § 14(e) penalty on the compensation payment which was late,
but cut off liability for additional compensation on those payments due after the late filing of employer's notice of
controversion.); Boudreaux v. J. Ray McDermott & Co., 13 BRBS 992 (1981) (An employer who did not file a notice
of controversion until two days after the claim was filed, instead of within 14 days of knowledge of decedent's death,
was liable for additional compensation under § 14(e). The employer was not excused from the additional compensation
by its belief that the death was covered under the Jones Act.); Edwards v. Williamette W. Corp., 13 BRBS 800 (1981)
(The Board disagreed with the ALJ's reasoning that a § 14(e) penalty should not be assessed against both jointly liable
employers because the timely filing of a notice of controversion by the employer satisfied the § 14(d) requirements for
both employers. Therefore, 10% additional compensation will be assessed against the employer that did not file a notice
of controversion if on remand it is found solely liable, or if joint liability is found again.); Grbic v. Northeast
Stevedoring Co., 13 BRBS 282 (1981) (Where employer never filed any notice of controversion despite the facts that it
suspended compensation five different times and that claimant never returned to work after his accident, it was liable for
§ 14(e) additional compensation from 14 days after the first suspension, for every compensation payment it paid late on
all five occasions of suspension until the date of the informal conference. However, since the record does not reveal
when the informal conference was held, the Board remanded the case to the ALJ for a factual determination.); Chiarilla
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v. Bethlehem Steel Corp., 13 BRBS 91 (1981) (The Board ruled that employer had not timely filed notice of
controversion and was therefore liable for § 14(e) additional compensation where employer had had the requisite
knowledge under the Act that claimant's injury was work-related since claimant had notified his foreman of the injury
on the day it occurred.).

(n14)Footnote 14. See Appendix B.

(n15)Footnote 15. Jones v. Newport News Shipbuilding & Dry Dock Co., 5 BRBS 323 (1977), aff'd sub nom.
Newport News Shipbuilding & Dry Dock Co. v. Graham, 573 F.2d 167, 1979 A.M.C. 99, 8 BRBS 241 (4th Cir.), cert.
denied, 439 U.S. 979 (1978) (A mistake in law is no more an excuse in connection with a late compensation claim than
anywhere else, unless expressly stated so by statute.); Ferch v. Todd Shipyards Corp., 8 BRBS 316 (1978) (Employer's
incorrect belief that the claim came under state not federal jurisdiction is not a valid excuse.); Ryan v. McKie Co., 1
BRBS 221 (1974) (The employer suspended making voluntary payments because the injured employee had claimed to
be a seaman. The Board held that this was not a justifiable excuse since the law allows an employee to pursue different
remedies for the same injury under the LHWCA, the Jones Act and General Maritime Law.).

See also Gulley v. Ingalls Shipbuilding, Inc., 22 BRBS 262 (1989) (The Board vacated the excuse granted by the
deputy commissioner, since it was not based on a showing that employer was prevented from making payments or filing
notices because of circumstances beyond its control. Furthermore, since it was not clear from employer's answer
whether employer was even controverting the claim, the Board held, as a matter of law, that the answer did not
constitute a controversion under § 14(d). Therefore, the Board vacated the ALJ's finding regarding employer's answer to
the claim, reversed the ALJ's denial of a Section 14(e) penalty, and modified his award to entitle claimant to a 10%
penalty since there was no timely controversion of the claim.); Fairley v. Ingalls Shipbuilding, 22 BRBS 184 (1989)
(Where the "excuse" under § 14(e) was granted based on administrative difficulties at the deputy commissioner's office
rather than with employer, it was invalid. Accordingly, the Board vacated the excuse granted by the deputy
commissioner, since it was not based on a showing that employer was prevented from making payments or filing
notices because of circumstances beyond its control. Furthermore, since it was not clear from employer's answer
whether employer was even controverting the claim, the Board held, as a matter of law, that the answer did not
constitute a controversion under § 14(d). Therefore, the Board reversed the ALJ's denial of a § 14(e) penalty and
modified his award to include a 10% penalty on all compensation due and unpaid from December 9 1986 until October
19 1987.); Frisco v. Perini Corp., Marine Div., 14 BRBS 798 (1981) (The Board upheld the assessment of § 14(e)
additional compensation, rejecting the employer's contention that he should not be liable for the additional
compensation while the matter of jurisdiction under the act was in dispute, modifying only the start-up and cut-off dates
of the award. The Board followed the well-settled rule that in order to escape § 14(e) liability an employer must either
pay compensation, controvert the right to compensation or show irreparable injury. Since none of these conditions had
been met, the start-up date for the additional compensation would be 14 days after the employer gained knowledge of
claimant's injury and the cut-off date would be the date of the informal conference.).

(n16)Footnote 16. Baldwin v. Healy-Kruse, 6 BRBS 418 (1977).

See generally Gilmor v. Alabama Dry Dock & Shipbuilding Co., 9 BRBS 861 (1979) (The employer will not be held
liable for an additional assessment where the psychic claim was the unexpected result of an accident. It was a latent
injury which the employer did not receive the slightest hint of until one week before he filed a notice of controversion.
Therefore his actions were timely.).

(n17)Footnote 17. Universal Terminal & Stevedoring Corp. v. Parker, 587 F.2d 608, 9 BRBS 326 (3d Cir. 1978).

(n18)Footnote 18. Universal Terminal & Stevedoring Corp. v. Parker, 587 F.2d 608, 9 BRBS 326 (3d Cir. 1978)
(Requiring an employer to file a notice of controversion or subject himself to a penalty in cases where no actual dispute
exists could jeopardize the future of any amicable adjustments. The notice itself may generate disagreement and rancor
that otherwise wouldn't have existed.).
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(n19)Footnote 19. Giustino v. Pittston Stevedoring Corp., 9 BRBS 609 (1979) (This case marks a reversal of the
Board's previous policy of requiring the filing of a notice of controversion within fourteen days of suspending voluntary
payment's whether a real dispute existed between the parties or not.).

For cases expressing the Board's previous policy, see generally, Berger v. Cork"N' Bottle, 4 BRBS 339 (1976); Alston
v. United Brands Co., 5 BRBS 600 (1977); Parker v. Universal Terminal & Stevedoring Corp., 7 BRBS 802 (1978),
rev'd, 587 F.2d 608, 9 BRBS 326 (3d Cir. 1978); Laber v. Sun Shipbuilding & Dry Dock Co., 7 BRBS 956 (1978).

See also Nat'l Steel & Shipbuilding Co. v. United States Dep't of Labor, OWCP, 616 F.2d 420, 11 BRBS 68 (9th Cir.
1979) (An employer's duty to file a notice of controversion in accordance with § 14(d) of the Longshoremen's Act is
triggered when he has reason to believe that a controversy has arisen or will arise.); Collington v. Ira S. Bushey & Sons,
13 BRBS 768 (1981) (The Board credited employer's argument that it was not liable for § 14(e) additional
compensation where its failure to file a notice of controversion was due to the fact that it had not "controverted"
claimant's right to compensation. The Board concluded that "in cases involving scheduled injuries, where claimant loses
no time from work or has returned to work, and the parties wait in good faith to determine the permanency or extent of
partial impairment under the schedule, a controversy does not arise (and a notice of controversion need not be filed)
until 14 days after employer first gains any knowledge of the permanency of claimant's condition and/or the extent of
impairment."); Ivory v. John W. McGrath Corp., 13 BRBS 78 (1981) (Where there was no dispute between the parties
in 1972, the Board reversed the ruling that employer should have filed a notice of controversion at that time, when it
ceased its voluntary compensation payments. However, where a controversy did arise in 1975, but the exact date is
unclear, the Board remanded the case for a determination on the timeliness of employer's notice of controversion and a
re-determination on the amount of employer's § 14(e) liability.).

(n20)Footnote 20. Ohio v. Castle & Cook Terminals, Ltd., 9 BRBS 989 (1979) (The decision overrules prior Board
cases, which held that the penalty would be assessed against the employer from the time the payment was due until the
employer began making voluntary payments again.). See generally Buehler v. Toledo Lakefront Dock Co., 3 BRBS 362
(1976); Barton v. Kaiser Steel Corp., 2 BRBS 210 (1975); Caramagna v. Campbell Machine, Inc., 1 BRBS 446 (1975).

See also National Steel & Shipbuilding Co. v. United States Dep't of Labor, OWCP, 616 F.2d 420 (9th Cir. 1979)
(The 10% additional assessment of § 14(e) of the Longshoremen's Act is computed on all amounts of compensation
remaining unpaid between the time the controversion notice should have been filed and the time the notice is actually
filed or the time the Department of Labor acquired knowledge of the facts that a proper notice would have revealed.);
Caudill v. Sea Tac Alaska Shipbuilding, 22 BRBS 10 (1989) (On remand, if claimant is awarded disability
compensation, he is entitled to § 14(e) assessment on all benefits which were due, and either unpaid or untimely paid,
prior to employer's notice of suspension of benefits, which is equivalent to a notice of controversion.); Reynolds v.
Marine Stevedoring Corp., 12 BRBS 281 (1980) (Additional compensation under § 14(e) is only levied until the date a
notice of controversion is filed, or until the date of the informal conference, whichever is earlier. Consequently, even
though a controversy existed as to the extent of claimant's disability, no additional compensation was due where the
informal conference was held on the same day that claimant was found to be permanently totally disabled.).

(n21)Footnote 21. Ohio v. Castle & Cook Terminals, Ltd., 9 BRBS 989 (1979).

(n22)Footnote 22. Id.

(n23)Footnote 23. The assessment of additional liability is mandatory if the requirements of Section 14(f) are not
met. Harris v. Marine Terminals Corp., 8 BRBS 437 (1975); Nulty v. Halter Marine Fabrications, 1 BRBS 437 (1975);
Hines v. General Dynamics Corp., 1 BRBS 3 (1974) (The employer neither sought a timely review of the compensation
order before the Board nor obtained an order staying the payment. Therefore the 20% assessment of Section 14(f) was
mandated.).

See also 20 C.F.R. § 702.350 (1990); Providence Washington Ins. Co. v. Director, OWCP, 765 F.2d 1381, 17 BRBS
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135 (CRT) (9th Cir. 1985) (The Ninth Circuit affirmed the Board's determination that it lacked jurisdiction to hear
appeals of supplementary orders deciding amounts in default pursuant to § 14(f), and noted that § 18 enforcement of
additional compensation awards under § 14(f) was consistent with the Congressional intent of a quick and streamlined
mechanism for the collection of compensation under the Act.); McCrady v. Stevedoring Services of America, 23 BRBS
106 (1989) (Where employer voluntarily paid the compensation and § 14(f) penalty, the Board retained jurisdiction of
the case as it involved only a question of law regarding the propriety of a § 14(f) penalty and did not require § 18
enforcement of that penalty. Accordingly, the Board denied the Director's motion to dismiss the appeal for lack of
jurisdiction. The Board held that a timely motion for reconsideraton of an ALJ's order will not toll the 10 day period for
paying benefits contained in § 14(f). Therefore, where employer filed such a timely motion it was still liable for the §
14(f) penalty since it did not pay the compensation due within 10 days. Accordingly, the ALJ's supplementary
compensation order was affirmed.); Matthews v. Newport News Shipbuilding & Dry Dock Co., 22 BRBS 440 (1989)
(The § 14(f) penalty was not excused where employer made a good faith attempt to pay claimant in a timely manner but
sent the check to the wrong address. Accordingly, the deputy commissioner's order denying § 14(f) penalties was
vacated and the case remanded for the commissioner to enter an order awarding such penalties.); Caudill v. Sea Tac
Alaska Shipbuilding, 22 BRBS 10 (1989) (Medical benefits are generally not considered to be compensation.
Accordingly, the Board affirmed the deputy commissioner's determination that claimant was not entitled to a § 14(f)
assessment on the medical benefits that were not timely paid.); Lynn v. Comet Constr. Co., 20 BRBS 72 (1987) (The
Board found that claimant was entitled to a § 14(f) assessment as a matter of law where the Fifth Circuit held that Rule
6(e) of the Fed. R. Civ. P. was inapplicable to a determination of timeliness under § 14(f) because the section requires
action within ten days of filing, rather than within 10 days of service as contemplated in Rule 6(e). Accordingly, the
ALJ's decision denying a § 14(f) assessment where payment of benefits exceeded by more than 10 days the filing of the
order, was vacated.); Durham v. Embassy Dairy, 19 BRBS 105 (1986) (The Board had jurisdiction to hear claimant's
appeal of the deputy commissioner's Order denying him additional compensation pursuant to § 14(f) in light of § 18(a)
of the Act.); Richardson v. General Dynamics Corp., 19 BRBS 48 (1986) (Employer was liable to pay additional
amounts under § 14(f) on the disability benefits which accrued following employer's termination of benefits and had not
been paid in a timely manner.); Caldwell v. Oceanic Container Serv., 15 BRBS 456 (1983) (The Board held that § 14(f)
additional compensation may be assessed against payments that are due under the terms of a Board order which changes
the terms of an original compensation award and that, in such circumstances, the 10-day grace period under § 14(d)
begins to run on the date the Board's decision is filed as part of the record with the Clerk of the Board. Since the
employer's motion for clarification was not filed in a timely manner, it did not change the effective date of the Board's
decision. Further, claimant did not waive his right to the additional compensation by joining in the request for
clarification; such payments are mandatory once assessed and are incapable of being waived.); Lawson v. Atlantic &
Gulf Grain Stevedores Co., 12 BRBS 767 (1980) (The 20% additional assessment under § 14(f) can only be assessed
when the correct amount of compensation benefits due are ultimately determined.).

(n24)Footnote 24. See Tideland Welding Serv. v. Director, OWCP, 20 BRBS 9 (CRT) (5th Cir. 1987) (Where a
petition to stay was before the Board, the Fifth Circuit did not have jurisdiction because the Board had not yet issued a
final order. Accordingly, the court dissolved the stay it had granted, and dismissed the appeal.); Rucker v. Lawrence
Mangum & Sons, 18 BRBS 74 (1986) (Employer's Motion for Reconsideration rendered the ALJ's Decision and Order
an incomplete adjudication, and employer paid the compensation promptly after the Motion for Reconsideration was
denied. The Board therefore reversed the deputy commissioner's assessment of § 14(f) additional compensation. Since
employer voluntarily paid the compensation and § 14(f) penalty, district court enforcement under § 18 was unnecessary.
The question of law on appeal, anddetermining the finality of an ALJ's Decision and Order and the effect of its
nonfinality was properly before the Board.); Rivere v. Raymond Fabricator, Inc., 18 BRBS 6 (1985) (Where the
Director relied on the statutory provision of § 21(c) of the Act as parallel authority requiring the Board to make specific
findings regarding stay of payments it was in error, since that statute specifically refers to the standards governing the
review authority of the courts of appeals and not the Board; the Board's authority, as set forth in § 21(b), is less
restrictive. The Board found that the codified regulation at 20 C.F.R. § 801.105 as written is contrary to Congressional
intent and statutory authority since Congress, in transferring review authority from the district courts to the Board in
1972 omitted the statutory language requiring a specific finding of irreparable damage based on evidence and a
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specification of the nature of damage (see § 21(b)(3).); Congress obviously did not intend such a requirement to be
imposed on the Board. The Board therefore held that § 802.105 is invalid, and noted that it is not required to make
specific findings of injury based on submitted evidence in order to issue a stay of payments but that it must exercise its
discretion to determine whether "irreparable injury" exists. Having done so and found irreparable injury, the Board
denied the Director's Motion for Reconsideration and upon exercise of their discretion granted the employer a
permanent stay of accrued benefits pending a determination of this case on the merits.); Kuhn v. Associated Press, 16
BRBS 46 (1983) (The Board affirmed an ALJ's application of Fed. R. Civ. P. 59(e) which barred a motion for
reconsideration that was mailed more than 10 days after entry of the ALJ's Decision and Order. The ALJ's finding that
claimant did not reach maximum medical improvement while medical discussions of further possible surgery continued
was also affirmed.).

(n25)Footnote 25. McKamie v. Transworld Drilling Co., 7 BRBS 315 (1977) (There is no different status given to
an award that evolved by agreement. Therefore, the additional assessment of Section 14(f) is mandatory if payments are
not made within 10 days after they become due.). See also Lauzon, III v. Strachan Shipping Co., 782 F.2d 1217, 18
BRBS 60 (CRT) (5th Cir. 1985) (Claimant, injured while working for employer, entered into a lump-sum settlement
with employer's insurer pursuant to the LHWCA. The settlement was properly filed and claimant received payment
thirteen days later. Thereafter claimant filed for a penalty pursuant to § 914(b) when he did not receive payment within
the 10 days prescribed by the section. Fed. R. Civ. P. 6(e) provides an additional three days to a party "required to do
some act or take some proceeding within a prescribed period after the service of a notice or other paper upon him" when
service is by mail. However, because § 914 requires action within ten days of filing as opposed to service, Rule 6(e) is
inapplicable. Therefore, the Fifth Circuit affirmed an award of 20% of an original award under the Act as a late payment
penalty. Even assuming the truth of defendant's allegations as to payment, their claimed action did not constitute
payment as a matter of law. The deputy commissioner therefore properly entered the order without a formal hearing.);
Tidelands Marine Serv. v. Patterson, 719 F.2d 126, 16 BRBS 10 (CRT) (5th Cir. 1983) (The Fifth Circuit vacated a
decision and order of the Board, finding the Board lacked jurisdiction under §§ 18(a) and 21(b)(3) of the Act to review
the deputy commissioner's supplemental compensation order, which had declared the petitioners in default in payment
of compensation due under the terms of a compromise settlement. Since the deputy commissioner's supplemental
compensation order became "final" when issued, review of the order was available only in the Federal district court or,
subsequently, by appeal to the appropriate court of appeals. The "final" order could not, appealed to the Board. The
effect of the court's holding was to leave standing a supplemental compensation order that imposed a 20% penalty on
the late payment of a compromise settlement where the total amount due was mailed to claimant's attorney three days
beyond the ten days allowed by the statute.); Cox v. Army Times Publishing Co., 19 BRBS 195 (1986) (Where the
ALJ's initial decision and his Order denying reconsideration were filed prior to October 1982, the applicable statute
concerning the rate at which interest should be assessed was pre-amendment § 1961, which specifies that the local state
interest rate in effect on the date of filing is the appropriate rate to be utilized.); Mijangos v. Avondale Shipyards, Inc.,
19 BRBS 15 (1986) (Employer's contention that there was no statutory authority allowing for the imposition of interest
on past due awards was without merit. Furthermore, since the decision was filed in 1984, the interest assessed on unpaid
compensation should be based on the 52-week U.S. Treasury Bill yield immediately prior to the date of judgment in
accordance with 28 U.S.C. § 1961. On remand the ALJ should modify his interest assessment accordingly. The § 10(f)
adjustments were the law announced in the circuit having jurisdiction. Therefore, the Board was compelled to apply it.);
Johnson v. Diamond M Co., 14 BRBS 694 (1981) (The Board applied Fed. R. Civ. P. 6(e) to extend by three days the
time within which a § 8(f) payment had to be made. Where notice of the filing of the compensation order in the Office
of the Deputy Commissioner was given by mail, the Board reversed the imposition of an additional assessment for a
payment received two days beyond the 10-day period in the Act. The employer urged the Board to consider the
harshness of the 20% additional assessment where the delay in payment was due, in part, to clerical errors at OWCP,
arguing that Congress did not intend the additional assessment to be imposed where claimant was only partially
disabled and had a means of support during the brief period when no compensation was being paid. The Board rejected
the employer's rationale, but refused to read § 14(f) literally where the employer's liability for an additional assessment
turned on the efficiency of the mail between the Office of the Deputy Commissioner and the claimant.); Seward v.
Marine Maintenance of Tex., 13 BRBS 500 (1981) (Although the Longshoremen's Act is to be liberally construed in
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aclaimant's favor, the Board upheld as reasonable the "relation-back" doctrine that when a compensation check is
honored and paid by the drawee bank, the time of payment relates back to the time the check was delivered to the
obligee. Accordingly, the Board ruled that employer should not be assessed additional compensation under § 14(f)
where employer paid claimant her lump sum settlement within the proscribed ten days of the filing of the order, but
claimant was denied use of the sum beyond the 10 days due to bank error.).

(n26)Footnote 26. See Longshore Desk Book in Appendix B. See also Littrell v. Oregon Shipbuilding Co., 17
BRBS 84 (1985) (Since the Decision and Order was filed in the deputy commissioner's office on May 5, 1983, the ALJ
on remand was ordered to assess interest on unpaid compensation based on the 52-week United States Treasury Bill
yield immediately prior to the date of judgment in accordance with the amended § 1961.); Grant v. Portland Stevedoring
Co., 16 BRBS 267 (1984), on remand, 17 BRBS 20 (1985) (The Board replaced the fixed rate of interest on overdue
compensation payments with a variable rate based on United States Treasury Bill yields since the latter rate will more
accurately reflect a claimant's actual loss due to an employer's use of past due benefits. In reaching its decision the
Board rejected the Director's argument that the new rate be tied to the rate employed by the Internal Revenue Service
for under and over payments of taxes and it refused to consider whether there is a conflict between § 14(e) assessments
and interest awards, other than to hold that § 14(e) was intended to encourage timely payments and bears no relationship
to interest. The Treasury Bill yield was determined to be the appropriate rate since it is the rate employed by the District
Courts under 28 U.S.C. § 1961 (1982) and an award under the Act has the force and effect of a federal judgment. The
Board agreed with claimant that the date the decision and order was filed should control the choice of treasury bill
interest rate pursuant to § 1961, since: (1) there is no clear guidance as to how to apply § 1961 to prejudgment interest
situations; (2) this date is clear and unambiguous; and (3) this holding is consistent with the express language of § 1961,
which refers to the rate in effect on the date of judgment. The ALJ's final decision and order was filed by the deputy
commissioner prior to the effective date of the 1982 amendment to § 1961; the local state rate at the time of filing,
therefore, should be applied to the entire period of unpaid liability.).

(n27)Footnote 27. For cases where the six percent interest has been assessed, see generally Ryan v. McKie Co., 1
BRBS 221 (1974); Jones v. Newport News Shipbuilding & Dry Dock Co., 5 BRBS 323 (1977), aff'd sub nom. Newport
News Shipbuilding & Dry Dock Co. v. Graham, 573 F.2d 167, 1979 A.M.C. 99, 8 BRBS 241 (4th Cir.), cert. denied,
439 U.S. 979 (1978); Universal Terminal & Stevedoring Corp. v. Parker, 587 F.2d 608, 9 BRBS 326 (3d Cir. 1978);
Strachan Shipping Co. v. Davis, 571 F.2d 968, 1978 A.M.C. 2624, 8 BRBS 161 (5th Cir. 1978); Hadel v. I.T.O. Corp.
of Baltimore, 6 BRBS 519 (1977); Newport News & Dry Dock Co. v. Watkins, 594 F.2d 986, 9 BRBS 1089 (4th Cir.
1979).

See Longshore Desk in Appendix B.

(n28)Footnote 28. See 20 C.F.R. §§ 702.347-702.350 (1990). See also Garvey Grain Co. v. Director, OWCP, 639
F.2d 366, 12 BRBS 822 (7th Cir. 1981) (The Seventh Circuit held that 20 C.F.R. § 702.349 is not mandatory, and does
not require vacating an award made more than 20 days after the official termination of a hearing before an ALJ.);
Wayland v. Moore Dry Dock, 21 BRBS 177 (1988) (The Board held that although the ALJ could have concluded his
consideration of claimant's compensation claim at the end of the hearing, he did not err in instead choosing to continue
the proceedings before him by requesting submission of new evidence. Furthermore, the Board also held that the ALJ
did not err in ultimately awarding benefits in his Supplemental Decision and Order, since the discussion contained in
the ALJ's Decision and Order itself was not a "final" disposition of the relevant issue.); Brown v. Reynolds Shipyard, 14
BRBS 460 (1981) (The Board vacated the ALJ's order dismissing a claim which had been remanded since "[n]either the
Act nor the regulations establish a procedure whereby an ALJ may dismiss a claim (with or without prejudice). Rather,
the Act requires that an ALJ either award or deny benefits after a hearing."); Champion v. S & M Traylor Bros., 14
BRBS 251 (1981) (The Board does not require strict adherence to the 20-day limit set forth in 20 C.F.R. § 702.348. A
delay in the issuance of an ALJ's Decision and Order in excess of the 20-day limit will not be reversible error unless the
aggrieved party demonstrates that it was prejudiced by the delay. Therefore, a five-month delay did not constitute
reversible error where the only prejudice that claimant could show was that he was required to continue receiving

Page 374
1A-IV Benedict on Admiralty § 77c



welfare causing his emotional state to be upset and his asthmatic conditionto worsen. "The Board has indicated that
prejudice is generally shown where a party demonstrates evidentiary errors in the ALJ's decision."); Roberts v. Bath
Iron Works Corp., 13 BRBS 503 (1981) (The Board rejected claimant's contention that the ALJ's decision be voided
because it was filed two months after the hearing, a time span in violation of § 19(c). Where two months is not an
"inordinately long length of time" under the Rosenzweig rule, claimant was required to establish actual prejudice caused
by the delay, a requirement he failed to meet; and, moreover, where it was claimant's attorney's lack of diligence in
submitting all relevant documents which initially delayed the closing of the record, the Board did not find reversible
error.);

(n29)Footnote 29. Administrative delays should not adversely affect the rights of a claimant. Newport News & Dry
Dock Co. v. Watkins. 594 F.2d 986, 9 BRBS 1089 (4th Cir. 1979); Gilmor v. Alabama Dry Dock & Shipbuilding Co., 9
BRBS 861 (1979). See also Hicks v. Pacific Marine and Supply Co., Ltd., 14 BRBS 549 (1981) (In considering
employer's arguments concerning claimant's average weekly wage, the Board ruled that neither the issuance of a
Supplemental Decision and Order, not the amount of time between it and the original Decision and Order, violated due
process. Although the supplemental order was issued more than 20 days after the original order, the delay did not result
in prejudice toward the employer. Allowing claimant time to introduce additional wage evidence was reasonable since
the relevant records were in the possession of the I.R.S. at the time of the issuance of the original order. Moreover, the
ALJ correctly followed procedure by informing employer of the future issuance of a supplemental order regarding
claimant's wage determination thereby making employer aware of the possibility of an altered liability.).

(n30)Footnote 30. See also 20 C.F.R. § 702.235 (1990).

(n31)Footnote 31. See Appendix B.

(n32)Footnote 32. See 20 C.F.R. § 702.236 (1990).

(n33)Footnote 33. Ferch v. Todd Shipyards Corp., 8 BRBS 316 (1978); Adams v. Parr Richmond Terminals Co., 2
BRBS 303 (1978).

(n34)Footnote 34. Tibbetts v. Bath Iron Works Corp., 10 BRBS 245 (1979); Scott v. Trans World Airlines, 5
BRBS 141 (1976). See also Clark v. Todd Shipyards Corp., 20 BRBS 30 (1987) (The Board found that where claimant's
prior schedule injury was not compensated under the Act and was aggravated by a work-related injury, the credit
doctrine did not apply. The ALJ therefore erred in apportioning the award, as employer was liable for claimant's entire
knee and ankle disabilities.).

(n35)Footnote 35. Tibbetts v. Bath Iron Works Corp., 10 BRBS 245 (1979) ("Because claimant has already
received, in the form of scheduled permanent partial payments, the equivalent of approximately six years of weekly
compensation payments at the unscheduled rate, there is absolutely no unfairness to claimant--and there is manifest
fairness to employer--in allowing reimbursement to employer of its overpayments until they are fully recouped. ...").
See also Strachan Shipping Co. v. Nash, 751 F.2d 1460, 18 BRBS 45 (CRT) (5th Cir. 1986) (The Fifth Circuit upheld
the Board decision interpreting the credit doctrine to apply only to compensation actually received by an injured
worker. The Board's interpretation of the aggravation rule and the credit doctrine was consistent with the Act and the
court's interpretation of that Act which: (1) attempted to provide employee with a single complete recovery; (2) guarded
against providing any double recovery; and (3) promoted the policies and rules of construction of the Act. The court
accordingly affirmed the Board's award of benefits.); Director, OWCP v. General Dynamics Corp., 23 BRBS 40 (CRT)
(2d Cir. 1990) (Where employer paid claimantover $16,000 pursuant to a disapproved 1980 settlement for a hearing
loss claim, the court held that the Board properly found that employer's 1980 payment was a payment in advance of an
award for claimant's subsequent hearing loss claim. The court noted that if employer's 1980 voluntary payment was not
credited against its current liability of almost $5,400 but against the Special Fund's liability, the result effectively would
be that the prior payment would be a gift to the Fund, which result would be unreasonable and unjustified. Accordingly,
the Board's order, affirming the ALJ's holding that the 1980 payment be credited towards employer's present liability for
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the 1983 claim and that the Special Fund was to reimburse employer for any overpayment, was affirmed.); Stevedoring
Services of America, Inc. v. Eggert, 23 BRBS 25 (CRT) (W.D. Wash. at Seattle (1989)) (The Western District of
Washington found that where there is a final administrative determination that there has been an overpayment and there
is no dispute as to the amount, all that remains is enforcement of employer's right to receive it. Therefore, this action
was fundamentally one to enforce the administrative order, thus according federal question jurisdiction to the district
court, which found that § 14(j) of the Act did not apply because employer's payments were not "advance payments,"
that there were no genuine issues of material fact, and that plaintiff was entitled to summary judgment as a matter of law
for compensation payments of $96,651.22, the attorney's fee award, interest on the foregoing amounts, and employer's
attorney's fees, pursuant to § 26, for proceedings before the district court.); Balzer v. General Dynamics Corp., 22
BRBS 447 (1989) (The ALJ did err, however, in offsetting the advance payment of compensation in 1979 on a
percentage basis, rather than on a dollar for dollar basis. Accordingly, the Board held that employer was entitled to a
$15,000 credit for its voluntary payment, and remained liable for the remaining money due claimant pursuant to §
8(c)(13)(B) & (E), subject to § 8(f) relief. However, as employer overpaid its liability to claimant due to the operation
of § 8(f), the ALJ further erred by awarding employer a credit for its overpayment to be offset against any future
hearing loss claims filed by claimant. Therefore, the Board modified the ALJ's decision so that the Special Fund was
liable for both the remaining benefits due claimant and the reimbursement of the overpayment by employer.); Aurelio v.
Louisiana Stevedores, Inc., 22 BRBS 418 (1989) (Given that an employer's right to credit voluntary payments of
compensation against liability imposed by a subsequent award is provided by statute (§ 14(j)), and resolution of the
credit issue will require no new findings of fact, employer was not required to raise this issue below to preserve it for
the Board's consideration. Accordingly, the Board addressed the credit issue. The Board found that since medical
expenses are not paid in installments and are not within the definition of compensation under section 2(12), section
14(j) does not afford employer the right to reduce its liability for medical benefits under the ALJ's award by the amount
of its voluntary disability payments. Furthermore, none of the other credit provisions of the Act applies to employer's
credit request. Accordingly, the ALJ's award of medical benefits was affirmed.); Krotis v. General Dynamics Corp., 22
BRBS 128 (1989) (Where employer made voluntary advance payments of compensation to claimant, in excess of the
amount for which it was subsequently found to be liable due to the operation of § 8(f), the ALJ correctly found that
employer, and not the Special Fund, was entitled to a credit for its voluntary payments, and that employer was entitled
to reimbursement from the Fund of its overpayment to claimant. Accordingly, the Board affirmed the ALJ's award of
benefits.); Phillips v. Marine Concrete Structures, Inc., 22 BRBS 83 (CRT) (5th Cir. 1989) (The Fifth Circuit found that
§ 14(j) allows the Board to order that an employer/carrier that has made an overpayment but is no longer liable for any
future payments be reimbursed from payments made by a third party. Therefore, the Court concluded that the Board did
not err in ordering that employer/carrier be reimbursed for the overpayment it made to petitioner out of future benefits
paid to petitioner from the Special Fund, and affirmed its decision.); Carter v. General Elevator Co., 14 BRBS 90 (1981)
(While an employer may receive credit for advance payments of compensation under § 14(k), such credits may not
include wages received by claimant from another employer. Instead the ALJ must award temporary total disability for
the period that claimant did not work, but only temporary partial disability benefits for the time that he worked
part-time.).

(n36)Footnote 36. Van Dyke v. Newport News Shipbuilding & Dry Dock Co., 8 BRBS 388 (1979) (Nothing
indicates that part of the full wage paid to the employee was intended to constitute compensation. From the time the
injury was first diagnosed until the time of appeal, the employer refused to even acknowledge that claimant was
suffering from asbestosis, neither transferring him from the unsafe conditions nor terminating his employment. The
salary payments that claimant was receiving were part of a salary continuance plan whereby certain supervisory
personnel, as a benefit to their rank, received continued salary for periods of sickness or disability.); see Breen v.
Olympic Steamship Co., 10 BRBS 334 (1979); Pilkington v. Sun Shipbuilding & Dry Dock Co., 9 BRBS 473 (1978);
Luker v. Ingalls Shipbuilding, 3 BRBS 321 (1976) (Evidence revealed that the payments claimants were receiving were
sick leave benefits earned by the employee on the basis of seniority and not advance compensation).

(n37)Footnote 37. Jacomino v. Sun Shipbuilding & Dry Dock Co., 9 BRBS 680 (1979). See also Jones v.
Chesapeake & Potomac Tel. Co., 11 BRBS 7 (1979) (Payments made to the claimant under the employees' benefit plan
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were not advance compensation payments within the meaning of § 14(k) of the Longshoremen's Act since they were
based on thelength of the employee's service, were paid whenever the employee was absent from work for a
work-related or nonwork-related sickness or accident, and were not in lieu of worker's compensation.).

(n38)Footnote 38. Jacomino v. Sun Shipbuilding & Dry Dock Co., 9 BRBS 680 (1979).

(n39)Footnote 39. Former Section 14(j) read:

"Whenever the deputy commissioner determines that it is in the interest of justice, the liability of the
employer for compensation, or any part thereof as determined by the deputy commissioner with the
approval of the Secretary, may be discharged by the payment of a lump sum equal to the present value of
future compensation payments commuted, computed at 4 per centum true discount compounded
annually. The probability of the death of the injured employee or other person entitled to compensation
before the expiration of the period during which he is entitled to compensation shall be determined in
accordance with the American Experience Table of Mortality, and the probability of the remarriage of
the surviving wife shall be determined in accordance with the remarriage tables of the Dutch Royal
Insurance Institution. The probability of the happening of any other contingency affecting the amount or
duration of the compensation shall be disregarded."

See also House v. Southern Stevedoring Co., 703 F.2d 87, 15 BRBS 114 (CRT) (4th Cir. 1983) (The Fourth Circuit
affirmed the Board's finding that a duly authorized assistant deputy commissioner who had been authorized to perform
all functions of a deputy commissioner possessed the authority to approve an agreed settlement and that the statute of
limitations in § 22 began to run on the date of actual payment of a lump sum settlement and was not tolled during the
time that installment payments would have been made.); Pearce v. Director, OWCP, 647 F.2d 716, 13 BRBS 241 (7th
Cir. 1981) (The Seventh Circuit reversed a decision denying petitioner's requests for commutation of his compensation
payments to a lump sum award and for a hearing on the issue; under 20 C.F.R. § 702.141(d) a deputy commissioner
cannot enter a final order on commutation until after he receives the Director's prior approval; the Board had no
authority to consider the evidence gathered by the deputy commissioner, and should not have substituted its views for
those required to have been set forth by an ALJ.); Kritsonis v. Seattle Crescent Container, 17 BRBS 3 (1984) (The
Board affirmed a deputy commissioner's commutation of claimant's benefits to a lumpsum award where the deputy
commissioner explained at length the basis for his commutation, and his commutation was not on its face arbitrary,
capricious, or not in the interest of justice. The employer suffered no denial of due process due to the informal nature of
the commutation proceedings since the proceeding merely affected the form of the payments claimant was entitled to
receive under a prior award, and not claimant's underlying entitlement.).

(n40)Footnote 40. See Travelers Ins. Co. v. Thompson, 20 BRBS 73 (CRT) (W. Wash. 1987) (Where defendant
received a lump sum award pursuant to § 14(j), pending an appeal, the award was, in essence, held in trust by defendant.
When Congress repealed the statute authorizing such awards while the appeal was pending, defendant was obliged to
return to plaintiff the entire lump-sum award, less an allowance for the weekly payments he was entitled to receive
during the intervening period. When defendant refused, plaintiff, having exhausted its administrative remedies, brought
suit in the district court, which, in a memorandum opinion granted plaintiff's motion for summary judgment. The court
held that plaintiff was entitled to an award which would restore it, as nearly as possible, to its position if the lump-sum
payment had not been made, but if instead the weekly payments had proceeded without interruption. Furthermore, the
court added that such an award must also include interest, to compensate for loss of use of the funds.); Thompson v.
Todd Pac. Shipyards Corp., 17 BRBS 246 (1985) (The Board vacated an ALJ's commutation of claimant's future
benefits, and held that while the commutation of benefits was within the deputy commissioner's authority at the time of
the order below, § 14(j) has been repealed by the 1984 Amendments, and the repeal provision was applicable in the
instant case since it was effective ninety days after enactment of the Amendments and applied to claims pending on the
90th day.). But see Smith v. Director, OWCP, 17 BRBS 89 (1985) (The Board vacated an ALJ's decision awarding
claimant commutation of his future benefits, because pursuant to § 13 of the Longshore and Harbor Worker's
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Compensation Act Amendments of 1984, which repealed § 14(j) of the Act, the ALJ's commutation order was invalid
since the ALJ's order was based on the Federal Employees' Compensation Act Fund (FECA) provision regarding
compensation, which, although incorrect, is essentially the same as § 14(j) of the Act.).
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§ 78. Modification of Awards: Request for Modification; Time for Filing Modification Requests; Grounds for
Modification; Evidence in Modification Hearings; Effect of New Modification Orders; Scope.

Section 22, together with its accompanying regulation 20 C.F.R. § 702.373 (1990), grants the Deputy Commissioner the
power to modify a prior award or a prior rejection of a compensation claim. The Deputy Commissioner may issue a new
compensation order terminating, continuing, reinstating, increasing or decreasing the amount of compensation
originally awarded any time prior to one year after the date of the last compensation payment, or within one year after
the claim had been rejected, upon a showing of a change in conditions because of a mistake in the determination of fact.
n1

Request for Modification. The Deputy Commissioner is empowered to modify prior awards n2 or the rejection of
claims on his own initiative, or upon application of either the claimant, employer or carrier. n3 Neither the statute nor
the regulations require that a formal application for modification be filed. n4 The Fifth and Ninth Circuits and the Board
have held that informal requests will suffice when they clearly indicate that the party is asserting an actual right under
the Act. n5 A mere expression of intent to apply for modification of a prior award at some time in the future, however,
is not enough to satisfy the requirements of Section 22. n6

Time for Filing Modification Request. Section 22 provides two alternative dates from which the one year modification
period begins to run. n7

First, a request for modification must be made within one year after the date of the last payment of compensation,
whether or not the payments were made pursuant to a compensation order. n8 The Supreme Court has held that the one
year time limit is only applicable to the administrative law judge's power to modify previously entered awards. n9 The
Court stated that Section 22 will not bar consideration of a timely filed claim which has not been the subject of any prior
action by an administrative law judge. n10 The Board has held that such a case should be treated as an initial
adjudication of a claim rather than as a request for modification of a previous order. n11

Second, the time period for modification of a denial of a claim begins to run from the date that the compensation claim
was rejected. n12 A claim for compensation will not be considered to have been rejected within the meaning of Section
22 until the conclusion of the appellate process. n13 To hold otherwise would often result in the claimant's appealing the
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administrative law judge's decision to another forum at the same time he was relitigating the original issues. n14

Grounds for Modification. Section 22 provides that an administrative law judge may modify a previous decision on the
grounds of a mistake in fact made by the administrative law judge in the original order or because of a change in
condition. The party applying for a modification order however, is not required to specifically label his request as being
based on either of the two alternative grounds. n15 In fact the Board has allowed an administrative law judge to grant a
request for modification on the basis of mistake in the determination of fact in a case where the application was made
on the ground of change in condition. n16

The Supreme Court has stated that the 1972 Amendments have given the administrative law judge "broad discretion to
correct mistakes of fact whether demonstrated by wholly new evidence, cumulative evidence, or merely further
reflection on the evidence initially submitted." n17

The Board has interpreted the concept of mistake of fact to include mixed questions of law and fact. n18 In one case, the
Board refused to accept the administrative law judge's decision that a claimant who sustained a scheduled disability
must be limited to the compensation provided by the schedule, even though that amount was inequitable and resulted in
economic hardship to the claimant. n19 The case was remanded for a determination of whether the administrative law
judge made a mistake in fact during the original hearing by neglecting to consider the possibility that the claimant could
suffer a loss in wage-earning capacity greater than that provided for under the schedule.

The fact that the initial compensation award or rejection of a claim was affirmed on appeal will not bar modification.
n20 The very purpose of Section 22 is to allow the administrative law judge to correct mistakes of fact as a result of
new evidence or further reflection. The Board has held that "[a] claimant ought not be paralyzed for errors or for failure
of foresight." n21

In ordinary cases the party requesting modification has the burden of proving a change in condition. n22 The Board has
interpreted the phrase "change in condition" to mean, "alternation of physical condition of the employee caused by the
accident." n23 The change in condition must have occurred between the time of the original award and the time the
application for modification was made. n24 The Board has permitted the administrative law judge to inquire whether
the claimant has sustained a change in his wage-earning capacity as well as a change in his physical condition when
considering a petition for modification. n25 However, the Board has not ruled on whether modification may be granted
on the ground of a change in claimant's earning capacity when there has been no alteration in claimant's physical
condition. n26

A determination that there has been a change in condition or mistake in fact will not ensure the automatic modification
of a prior order. An administrative law judge will only grant modification if he determines that it will "render justice
under the Act." n27 The Board has expressed the view that modification should not become a way for the unsuccessful
party to relitigate a case simply because he thinks he can make a better showing on the second attempt. n28
Consequently, the Board has refused to allow modification where the employer attempted to relitigate the issue of the
employer-employee relationship in a case in which the employer's actions were contemptuous and showed a disregard
for the legal process. n29 Similarly, the Board refused to allow the reopening of a case to relitigate the issue of the
casual relationship between the employee's work and his death years after the question had been determined against the
employer in both an original adjudication and a prior modification hearing. n30 However, the Board has held that an
administrative law judge's decision to modify his initial rejection of a claimant's request for permanent partial benefits
to compensate him for his disabling back injury was in the interest of justice, since the claimant had consistently
complained of pain and the employer offered very little evidence concerning other causes for claimant's condition. n31

Evidence in Modification Hearings. Applications for modification do not have to be heard by the same administrative
law judge who heard the initial case. n32 The administrative law judge hearing the modification petition may reweigh
the record of the prior hearing with any new facts presented. n33 When essentially the same record is presented to a
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different administrative law judge, however, the second administrative law judge will usually be reluctant to substitute
his own judgment for that of the first judge without the introduction of additional evidence. n34 The Board has held that
the administrative law judge's power to modify an award, based upon further reflection on the evidence initially
submitted, is most appropriate where the petition for modification is heard by the same person who heard the first case.
n35

In a modification proceeding, the administrative law judge is not bound by the substantial evidence that would normally
bind another tribunal under the Act. n36 The administrative law judge has wide discretion in making new
determinations as long as they are in the best interest of justice. n37

Effect of New Modification Orders. Section 22 states that an order made pursuant to a modification hearing is not to
affect any compensation previously paid. An award increasing compensation rates, however, may be made effective
from the date of the injury. n38 Similarly, if any part of the compensation owing remains unpaid, an award decreasing
compensation may be made effective from the date of the injury. n39 Any prior payments made by the employer in
excess of the decreased rate will be credited against any unpaid compensation still due the claimant. n40

Scope. Section 22 may be used by employers and carriers as well as claimants. However, the 1984 Amendments make
it explicitly clear that the section does not authorize the modification of settlements. n41 This is presumably the rule in
order to guard against elements of fraud or coercion which might pose a problem if agreed to settlements were suddenly
modified.

Discrimination Against Employees Who Bring Compensation Proceedings. Section 49 of the Act provides that it is
unlawful for an employer to discharge or discriminate against any employee in his employment because the employee
has claimed or attempted to claim compensation from the employer, and provides for a $1000 to $5000 penalty payable
by the employer only, not his insurer, to the Special Fund. The 1984 Amendments specify that it is not unlawful for an
employer to discharge or discriminate against an employee who files a fraudulent claim. An employee who can prove he
has been discriminated against must be restored to his employment and be compensated by his employer for lost wages
unless he ceases to be qualified to perform his duties. n42

Legal Topics:

For related research and practice materials, see the following legal topics:
Workers' Compensation & SSDIAdministrative ProceedingsAwardsEnforcementWorkers' Compensation &
SSDIAdministrative ProceedingsEvidenceGeneral OverviewWorkers' Compensation & SSDIAdministrative
ProceedingsSettlementsWorkers' Compensation & SSDICoverageActions Against EmployersRetaliatory
DischargeWorkers' Compensation & SSDIMaritime Workers' ClaimsCompensabilityLongshore & Harbor Workers'
Compensation ActAwardsHearings & Review

FOOTNOTES:
(n1)Footnote 1. See Section 22 of the Longshore and Harbor Workers' Compensation Act, 33 U.S.C. § 922 and 20
C.F.R. § 702.373 (1990). See also Simms v. Valley Line Co., 709 F.2d 409, 1984 A.M.C. 2986 (5th Cir. 1983)
(Pursuant to 33 U.S.C. § 921(c) the courts of appeals may review "final" orders issued by the Benefits Review Bd. in
Compensation Act proceedings. An order by the Board is not considered to be "final," however, unless it purports to
resolve a key issue in the case. The petitioner, an injured maritime worker, sued under both the Jones Act and the
Longshoreman's and Harbor Workers Compensation Act for injuries sustained while positioning fleet lights on his
employer's barge. In the Compensation Act proceedings, the ALJ determined that the petitioner was a harbor worker
and not a seaman. The employer's insurance carrier and the petitioner appealed to the Benefits Review Board. The
Board issued an order dismissing the petitioner from the appeal. Consequently, the petitioner appealed the Board's
determination to the court of appeals under 33 U.S.C. § 921(c). Since the real issue in controversy was whether the
petitioner was a seaman or a harbor worker, the court of appeals held that the Board's order concerning the petitioners
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right to appeal was not final.); Moore v. Washington Metro. Area Transit Auth., 23 BRBS 49 (1989) (Where employer
responded to the ALJ's Order to Show Cause by contending that the case was a proper one for modification based on
three alleged changes of condition since the original hearing, it stated proper grounds for a § 22 modification; the ALJ
should have reopened the record and admitted employer's evidence following the response, rather than issuing a
dismissal. Accordingly, the Board vacated the ALJ's dismissal and remanded the case for the ALJ to reopen the record,
receive employer's evidence, and consider the modification request.); Wynn v. Clevenger Corp., 21 BRBS 290 (1988)
(Where the ALJ, in a request for modification, failed to render any findings on a change of claimant's condition or
mistake of fact, and claimant's counsel did not state the basis for seeking modification, the absence of specific findings
regarding a change of condition or mistake of fact in the earlier decision prevented review by the board. Accordingly,
the ALJ's modification award was vacated and the case remanded for reviewable findings regarding the grounds upon
which the ALJ granted modification pursuant to § 22. A simultaneous appeal to the Board and a proceeding for § 22
modification is neither proscribed nor redundant, as the board, unlike the ALJ presiding on modification, may not
consider new evidence on appeal or reweigh the existing evidence. Accordingly, the Board rejected employer's
argument that claimant avoided the proper appellate process.); McDonald v. Todd Shipyards Corp., 21 BRBS 184
(1988) (Where the claim for modification was based on a change in the law regarding the determination of average
weekly wage, there was no allegation of a mistake in fact. Accordingly, the Board affirmed the ALJ's finding which
determined claimant's average weekly wage based on his salary at the time of "last injurious exposure." Section 10(i),
added by the 1984 Amendments, was inapplicable since the claim was not pending on the effective date of the
Amendments. The original order, filed in February 1982, had not been appealed and was therefore a final order.
Accordingly, the claim was not reopened pursuant to § 22.); Ziemer v. The Stone Boat Yard, 21 BRBS 74 (1988) (The
Board affirmed the ALJ's approval of the parties' settlement agreement. The case arose outside the Fifth Circuit, where
Ingalls Shipbuilding was not dispositive.); RMK-BRJ v. Brittain, 20 BRBS 38 (CRT) (11th Cir. 1987) (The Eleventh
Circuit found that where appellants did not appeal the ALJ's compensation order to the Board, there was no "final order
of the Board" for the court to review. Accordingly, the court was without jurisdiction over the appeal and it was
dismissed.); Cooper Stevedoring Co. v. Director, OWCP, 20 BRBS 27 (CRT) (11th Cir. 1987) (The Eleventh Circuit
held that the Board order which remanded the case to the ALJ for further findings of fact was not "final" pursuant to §
21(c) and was therefore not subject to judicial review. Accordingly, the appeal was dismissed for lack of jurisdiction.);
Stokes v. George Hyman Constr. Co., 19 BRBS 100 (1986) (Where the only issue was which subsection of the Act
applied to claimant's wrist injuries, the question was one of law. Accordingly, there were no grounds for a § 22
modification. The Board affirmed the ALJ's finding that claimant, at age 19, was not a minor within the scope of the
D.C. Act, since, citing Hall, 793 F.2d 1354 (D.C. Cir. 1986), the necessity of applying a uniform age of majority under
the Longshore Act does not apply to D.C. Act cases.); Williams v. Nicole Enters., 19 BRBS 66 (1986) (The Board
interpreted employer's amended motion and submission of new evidence as a postdecision motion for modification
under § 22. There was no valid reason to refuse to consider such new and relevant evidence which could establish
grounds for modification of the total disability finding based on either a change of economic condition or mistake of
fact. Accordingly, the ALJ was instructed on remand to consider all post-hearing evidence and reconsider the issue of
total disability.); Lafaille v. General Dynamics Corp., 18 BRBS 88 (1986) (The Board has held that de minimis awards
are not authorized by the Act and such judicially created extensions of the § 22 modification period constitute an
infringement of the province of the Legislature.); Craig v. United Church of Christ, 13 BRBS 567 (1981) (In a case of
first impression, the Board held that the language of § 22, as amended, allows nonfinal orders to be modified. Therefore,
a party may seek modification even though an appeal is still pending before the Board, court of appeals, or Supreme
Court. Due to the paucity of case law and regulations detailing how simultaneous proceedings are to occur under the
Longshoremen's Act, the Board decided to apply the analogous procedures followed on cases where there is a
simultaneous appeal and a motion for a new trial under Fed. R. Civ. P. 60(b).).

(n2)Footnote 2. Section 22 of the Longshore and Harbor Workers' Compensation Act, 33 U.S.C. § 922. See also
Maine v. Brady-Hamilton Stevedore Co., 18 BRBS 129 (1986) (The Board denied employer's motion for
reconsideration and dismissed the appeal because the deputy commissioner did not have the power to issue subpoenas.
That power was transferred to ALJs pursuant to the 1972 Amendments to the Act.); Bradley v. Atlantic Stevedoring
Co., 16 BRBS 358 (1984) (The Board denied Employer/carrier's Motion to Strike and Dismiss the Appeal of the
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Director for lack of standing since the Director, who is the Secretary's designee, is "adversely affected" whenever an
ALJ makes an error in a legal determination under the Act.); Maples v. Marine Disposal Co., 16 BRBS 241 (1984) (The
Board held that an assistant deputy commissioner's Memo of Informal Conference which purported to modify a final
legal determination of the Board on the issue of coverage under the Act was issued without authority. Section 22 does
not authorize the type of relief sought in this case; the appropriate remedy is an appeal to the court of appeals for the
circuit in which the injury occurred.); Miller v. Central Dispatch, Inc., 16 BRBS 63 (1984) (On remand from the Fifth
Circuit the Board held that an ALJ erred in concluding that it lacked jurisdiction to hear a petition for modification
during the pendency of an appeal from the initial decision. However, since the ALJ thoroughly considered the record
before him before concluding that the employer failed to sustain the burden of proof on the issue of a change in
condition, the Board was able to review the modification petition without further remand. And, since the conclusion that
the employer failed to sustain its burden of proof was supported by substantial evidence, denial of the request for
modification was affirmed.); Roberson v. Bethlehem Steel Corp., 12 BRBS 852 (1980) (Where the Board reversed one
ALJ's award of benefits because it did not find a causal connection between claimant's disability and employment, and
where a preliminary finding of causation must be the premise for all compensation claims, the Board affirmed a second
ALJ's denial of an application for modification that claimant had made after the original granting of disability benefits
but before the Board reversed that award on appeal.).

Nothing in the Act indicates that the scope of Section 22 modification is narrower when the moving party is the
employer who is seeking the termination of, or a decrease in, a prior award. McCord v. Cephas, 532 F.2d 1377, 3 BRBS
371 (D.C. Cir. 1976); Thompson v. Quinton Engineers, Inc., 6 BRBS 62 (1977).

(n3)Footnote 3. The 1984 Amendments specifically allow an employer or carrier which has been granted relief
under 33 U.S.C. § 908(f) to make such application. Thus, where an employer has only been required to pay part
compensation on a permanent partial disability not due solely to the injury (with the Special Fund picking up the rest), it
may nevertheless apply for a modification of award. See also Sharpe v. George Washington Univ., 18 BRBS 102 (1986)
(The Board held that employer lacked standing to appeal a denial of benefits under the Act. Employer was not
"adversely affected" because, having "succeeded" before the administrative law judge by defeating the claim on its
merits, it was not aggrieved by the denial of benefits.); Kellis v. Newport News Shipbuilding and Dry Dock Co., 13
BRBS 554 (1981) (The Board denied as premature claimant's motion to remand, based on submission of new medical
evidence, since such a motion was, in effect, a timely request for modification under § 22, and since the ALJ had not yet
indicated if he would grant further consideration.).

(n4)Footnote 4. The Board has concluded that what is sufficient to constitute a claim is also sufficient to constitute
a request for modification. Therefore, since no particular form need be used to meet the requirements for filing a claim,
a request for modification may be made informally. Cobb v. Schirmer Stevedoring Co., 2 BRBS 132 (1975), aff'd, 577
F.2d 750, 8 BRBS 562 (9th Cir. 1978). See generally Employers Liability Assurance Corp. v. Donovan, 278 F.2d 76
(5th Cir. 1960); McKinney v. O'Leary, 460 F.2d 371 (9th Cir. 1972); and discussion at § 72a, supra. See also Madrid v.
Coast Marine Constr. Co., 22 BRBS 148 (1989) (The Board affirmed the ALJ's finding that claimant's phone calls to the
deputy commissioner's office, made within one year of the last payment of compensation, were sufficient to constitute a
modification request under § 22. The calls indicated that claimant believed he had suffered a change in condition and
was seeking additional compensation. Where claimant filed no written request to withdraw his claim and the
modification request was never adjudicated, the Board held that it remained open and pending. Accordingly, the Board
reversed the ALJ's finding that claimant's failure to take any further action on his claim for three years following his
1981 phone calls constituted an abandonment of the claim. The deputy commissioner's 1980 order was not a settlement
under § 8(i). Despite the award having been paid in a lump sum, the order contained no findings regarding claimant's
best interests and did not provide for the complete discharge of employer's liability for payment of compensation.
Where the only two physicians rendering opinions testified that the worsening of claimant's condition between his 1979
return to work and his most recent surgery in 1984 was related to the original injury, the medical evidence of record did
not support the ALJ's finding that claimant's post-injury work constituted a separate compensable injury and an
independent intervening cause of claimant's 1984 injury and additional disability. Accordingly, the Board reversed the
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ALJ's finding, and remanded the case for consideration of claimant's modification request.).

(n5)Footnote 5. See Fireman's Fund Insurance Co. v. Bergeron, 494 F.2d 545 (5th Cir. 1974) (A deputy
commissioner's written memorandum recording a telephone message from the claimant's attorney, asserting that the
claimant was permanently totally disabled and would file for review under Section 22, constituted a timely application
for modification even though a formal written request was not filed until more than 22 months following the date of the
last payment of compensation.); Cobb v. Schirmer Stevedoring Co., 2 BRBS 132 (1975), aff'd, 577 F.2d 750, 8 BRBS
562 (9th Cir. 1978) (A written memorandum of a conference made by the deputy commissioner which indicated that the
claimant had asserted his dissatisfaction with the amount of benefits he was to receive met the requirements of Section
22.); Cobb v. Marine Terminals, Corp., 2 BRBS 282 (1975), aff'd, 577 F.2d 750, 8 BRBS 562 (9th Cir. 1975); Gutierrez
v. Giant Food Stores, Inc., 3 BRBS 203 (1976) (The administrative law judge held that claimant's letter to a claims
examiner requesting that he recommend that an increased percentage of permanent partial disability benefits be awarded
was tantamount to an application for modification of the claims examiner's prior recommendation.).

(n6)Footnote 6. Cobb v. Schirmer Stevedoring Co., 2 BRBS 132 (1975), aff'd, 577 F.2d 750, 8 BRBS 562 (9th Cir.
1978). See also Clay v. Director, OWCP, 748 F.2d 501, 17 BRBS 16 (CRT) (8th Cir. 1984) (The Eighth Circuit agreed
with the Board that claimant's petition for review of an order of the Board was not timely since it was not filed within
60 days after the decision of the Board was "issued" within the meaning of 33 U.S.C. § 921(c), and the appeal was
therefore dismissed for want of jurisdiction. The court found that: (1) the fact that the Board sent a copy of its decision
to claimant's attorney rather than claimant did not mean that the decision was never "issued" within the meaning of the
statute, since, when a party is represented by counsel, notice to counsel is, absent exceptional circumstances, notice to
the client; the Board's decision, therefore, was in fact sent to "all parties"; (2) claimant's argument that he did not realize
that the June 15, 1984 date stamped on the cover sheet of the decision was affixed by his attorney and not by the Board
failed because the Board's decision itself, to which the cover sheet was attached, clearly stated that it was filed for
record on June 11, 1984; and (3) the Board's interpretation of the statutory term "issued" to mean "filed" was not
unreasonable, and the court therefore construed the statute in accordance with the Board's regulations.); Leete v.
Petroleum Helicopters, Inc., 15 BRBS 51 (1982) (Where a motion for reconsideration before an ALJ is mailed within
10 days from the date that a decision and order is filed in the Office of the Deputy Commissioner, it is the date of
mailing, not the date of filing, that determines the timeliness of the motion.).

(n7)Footnote 7. Id.

(n8)Footnote 8. See Section 22 of the Longshore and Harbor Workers' Compensation Act, 33 U.S.C. § 922.

(n9)Footnote 9. Intercounty Construction Corp. v. Walter, 422 U.S. 1, 95 S. Ct. 2016, 44 L. Ed. 2d 643, 1975
A.M.C. 1096 (1975).

(n10)Footnote 10. See Gutierrez v. Giant Food Stores, Inc., 3 BRBS 203 (1976); Szymanski v. Erie Lackawanna
Railway Co., 2 BRBS 73 (1975).

(n11)Footnote 11. Gutierrez v. Giant Food Stores, Inc., 3 BRBS 203 (1976).

(n12)Footnote 12. See Section 22 of the Longshore and Harbor Workers' Compensation Act, 22 U.S.C. § 922.

(n13)Footnote 13. Dean v. Marine Terminals, Corp., 7 BRBS 234 (1977). See also Jacksonville Shipyards, Inc. v.
Estate of Verderane, 729 F.2d 726, 16 BRBS 72 (CRT) (11th Cir. 1984) (Following the precedent in the circuit the
Eleventh Circuit Court of Appeals held that a petition to review a Benefits Review Board order that determined liability
but remanded for recalculation of the award was not a final appealable order under § 21(c) of the Act, dismissing the
petition for review on motion of the Director.); Newpark Shipbuilding & Repair, Inc. v. Roundtree, 723 F.2d 399 16
BRBS 34 (CRT) (5th Cir.), cert. denied, 469 U.S. 818 (1984) (The Fifth Circuit overruled Ingalls Shipbuilding Div.,
Litton Systems, Inc. v. White and held that the Board's order, determining the employer's compensation liability and
remanding for further administrative proceedings, was not a "final order" subject to judicial review under § 921(c) of
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the Act. To constitute a final order, the order must end the litigation on the merits and leave nothing for the trier of fact
to do except execute judgment. In overruling Ingalls, which was the only judicial decision holding a Board remand
order reviewable under § 921(c), the court found the value of the Ingalls pragmatic finality rule outweighed by those
values mandated in Congress' finality rule. Since the Board's remand orderwas not final under § 921(c), the court lacked
jurisdiction to review the order, and the petition for review was dismissed.); Dixon v. Edward Minte Co., 16 BRBS 314
(1984) (The ALJ's award of § 8(f) relief to the employer was vacated and remanded to the ALJ for further proceedings
consistent with the Board's opinion because the ALJ's Decision and Order contained no factual findings regarding the
elements required for § 8(f) relief. The employer's claim for § 8(f) relief was timely raised at the § 22 modification
proceeding because "special circumstances" existed in that invocation of § 8(f) at the original hearing in 1966 would
have been a futile gesture, since under the pre-amendatory Act the special fund never existed in sufficient quantity to
allow administration of § 8(f).).

(n14)Footnote 14. Id.

(n15)Footnote 15. Although the party seeking modification will normally allege the ground upon which
modification is sought, he is not required to do so. Cobb v. Marine Terminals, Corp., 2 BRBS 282 (1975), aff'd, 577
F.2d 750, 8 BRBS 562 (9th Cir. 1975).

(n16)Footnote 16. Pinizzotto v. Marra Brothers, Inc., 1 BRBS 241 (1974). See also Director, OWCP v. Kaiser
Steel Corp., 22 BRBS 1 (CRT) (10th Cir. 1989) (The Tenth Circuit found that the Director is without statutory authority
under § 22 of the Act to propose modifications for any mistaken determinations of fact other than his own. Accordingly,
the court affirmed the Board's decision that the Director could not modify an ALJ's order based on the ALJ's mistaken
determination of fact.).

(n17)Footnote 17. O'Keeffe v. Aerojet-General Shipyards, Inc., 404 U.S. 254, 92 S. Ct. 405, 30 L. Ed. 2d 424,
1972 A.M.C. 34 (1971). See also Finch v. Newport News Shipbuilding & Dry Dock Co., 22 BRBS 196 (1989) (Where
claimant received concurrent disability awards resulting in a double recovery, the ALJ erred in denying employer's
modification petition which sought to modify the 1978 post-injury wage-earning capacity determination based on a
change in claimant's economic condition. Accordingly, the Board remanded the case for the ALJ to first determine
claimant's actual wage-earning capacity subsequent to the 1978 injury, and then to modify one of the concurrent awards
in order to prevent the double recovery.); Jenkins v. Kaiser Aluminum & Chem. Sales, 17 BRBS 183 (1985) (The
Board affirmed an ALJ's finding that: (1) claimant was entitled to seek modification pursuant to § 22 where a
reconsideration in light of the additional evidence submitted by claimant at the § 22 hearing revealed a mistake of fact
concerning the issue of jurisdiction; (2) the employer performed several vital shipbuilding tasks, and claimant was
directly involved in this work and, therefore; was a covered employee under § 2(3) of the Act, and (3) claimant was
temporarily totally disabled due to psychological injuries resulting from his work-related accident, where there was
substantial evidence to support that finding, and the employer did not establish that the ALJ committed any reversible
error in his consideration of the evidence. The ALJ found that claimant's disability was temporary; § 8(f), therefore, was
not applicable.); Hudson v. Southwestern Barge Fleet Servs., 16 BRBS 367 (1984) (The Board reversed an ALJ's
finding that he had no jurisdiction to conisider modification of a district court judgment, since § 22 of the Act allows the
factfinder, within the proper time frame after a final decision or order, to consider newly submitted evidence or to
further reflect on the evidence initially submitted; moreover, new determinations of fact by the ALJ under § 22 would
not conflict with the district court judgment because this judgment was limited to the narrow issue of whether the
original order was supported by substantial evidence and in accordance with law.); Ries v. Harry Kane, Inc., 15 BRBS
460 (1983) (The Board held that an ALJ did not err when he resolved the issues in a case on remand based on the record
that had been developed at the first hearing; the appropriate method for the employer to submit additional evidence is
through a § 22 modification proceeding. Claimant's allegation that the employer failed to obtain a surety bond, as
ordered by the Board did not constitute a substantial question of law or fact under § 21(b)(3). The Board's order to
obtain the bond was issued when the employer filed an appeal seeking a stay of all benefits awarded by the ALJ. The
Board denied a stay as to current benefits due but conditioned a stay as to past benefits due on the employer obtaining a
bond for amounts not paid. Although the failure to obtain a bond is not appealable, claimant's allegation of a default in
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payments is capable of being heard by the deputy commissioner in an application for a supplementary compensation
order, where claimant may seek a default order and appropriate additional assessments of compensation.); Williams v.
Nicole Enters., 15 BRBS 453 (1983) (The Board remanded a denial of a petition for reconsideration where the ALJ
failedto state whether any of the employer's documents in support of the petition had been admitted into evidence and, if
admitted, whether any consideration was given to these documents. The ALJ's failure to state whether the documents
were admitted rendered the decision unreviewable. On remand, the ALJ was instructed to indicate which documents
were admitted and the reasons therefore, to state the reasons for refusing to admit any or all of the evidence and to detail
the consideration that was given the evidence in denying the employer's motion for reconsideration.); Williams v.
Geosource, Inc., 13 BRBS 643 (1981) (In accordance with the case of Craig v. United Church of Christ, Commission
for Racial Justice, in a case pending appeal, claimant's motion for remand based upon newly discovered evidence
should be treated as a timely request for modification which should be submitted to the ALJ who originally heard the
case.).

(n18)Footnote 18. Presley v. Tinsley Maintenance Service, 9 BRBS 588 (1979). See also Swain v. Todd Shipyards
Corp., 17 BRBS 124 (1985) (The Board affirmed an ALJ's holding that § 22 modification was not appropriate where
claimant sought modification in order to introduce written medical reports excluded at the initial hearing by the ALJ,
since claimant addressed an issue involving legal interpretation, which § 22 does not apply to.).

(n19)Footnote 19. Id.

For a case where the Board refused to find that a mistake in fact had been made, see Brittain v. RMK-BRJ, 9 BRBS
1059 (1978) (The Board affirmed the administrative law judge's refusal to grant modification since his holding was
supported by substantial evidence on the record as a whole, and was in accordance with the law.).

(n20)Footnote 20. Cobb v. Schirmer Stevedoring Co., 2 BRBS 132 (1975), aff'd, 577 F.2d 750, 8 BRBS 562 (9th
Cir. 1978); Pinizzotto v. Marra Brothers, Inc., 1 BRBS 241 (1974); Gibbs v. Carolina Shipping Co., 1 BRBS 49 (1974).
See also Fairley v. Ingalls Shipbuilding, 22 BRBS 184 (1989) (There is no basis in section 28 for a distinction between
trial and non-trial work. Accordingly, the Board reversed the deputy commissioner's hourly rate reduction due to
non-litigation legal work, and modified the award to provide for the requested hourly rate.).

(n21)Footnote 21. Presley v. Tinsley Maintenance Service, 9 BRBS 588 (1979).

(n22)Footnote 22. Leach v. Thompson's Dairy, Inc., 6 BRBS 184 (1977). See also Stock v. Management Support
Assocs., 18 BRBS 50 (1986) (The Board affirmed an ALJ's decision denying modification of a compensation order. The
ALJ's alternative finding, that claimant failed to establish a mistake of fact or change in conditon under § 22, was
supported by substantial evidence. There was no evidence to support claimant's contention that the agreement was
procured through duress. Although the decision was issued more than 20 days after the close of the record, claimant
failed to establish that he was prejudiced by the delay.); Dixon v. Edward Minte Co., 16 BRBS 314 (1984) (The Board
affirmed an ALJ's holdings that theere was a sufficient "change in conditions" to satisfy the general threshold
requirements of a § 22 modification proceeding because of the employer's increased liability due to the modification of
claimant's award from partial to total disability.); Dean v. Marine Terminals Corp., 15 BRBS 394 (1983) (Without
deciding whether lack of evidence of an economic disability is sufficient to support the modification and termination of
an award of benefits, the Board found that the employer's failure to substantiate a § 22 change in conditions or a mistake
in fact along with its failure to raise the issue of loss in wage-earning capacity in its first appeal required an affirmance
of the ALJ's dismissal of the modification petition.).

(n23)Footnote 23. Rizzi v. The Four Boro Contracting Corp., 1 BRBS 130 (1974) (The Board upheld the
administrative law judge's refusal to modify the original award of permanent total disability benefits, since the medical
testimony in the record supported the conclusion that the deterioration in the claimant's condition, rendering him
permanently and totally disabled, was attributable to degenerative changes that were unrelated to the work related
accident.); see Britain v. RMK-BRJ, 9 BRBS 1059 (1978) (The Board found that there was substantial evidence to
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support the administrative law judge's holding that the claimant's back condition, caused by a work-related accident, had
in fact improved since the original hearing and award and therefore no reason existed to grant claimant's request for
further compensation. Both the claimant and the orthopedist who examined him before the modification hearing noted
improvement in his symptoms, and the psychiatrist who had found claimant to bepermanently totally disabled because
of an apparent moderate organic brain syndrome was not unable to say that this disability was due to a change for the
worse in claimant physical condition.).

See also Champion v. S & M Traylor Bros., 19 BRBS 36 (1986) (The Board held that the ALJ abused his discretion
when he denied employer's motion to reopen the record for submission of evidence pertinent to a § 8(f) determination.
Development of further evidence constituted a prerequisite to the ALJ's realistically considering the § 8(f) issue, and the
Circuit Court specifically permitted consideration of § 8(f) applicability on remand. Employer's motion could be seen as
a petition for modification based on a change in claimant's physical condition. Since only temporary total disability
benefits were initially sought and it is reasonable to reopen the record years after entry of a temporary disability award
to consider the issue of permanency of disability, "special circumstances" existed which justified reopening the record
for submission of evidence regarding permanency and § 8(f) applicability.); Leach v. Thompson's Dairy, 13 BRBS 231
(1981) (In a § 22 modification case, the basis of the award must be claimant's average weekly wage at the time of his
original work-related injury because a worsening of such injury did not constitute a "new" or "further" injury under the
Act, but only a change of physical condition due to the one "injury." The Board reversed a finding of permanent total
disability as not being in accordance with applicable law where the ALJ had considered not only claimant's
compensable work-related back injury, but also a subsequent, non-work-related heart condition in determining the
extent of disability.).

The fact that the employer has already paid the pre-1972 Amendment maximum amount of benefits for temporary
total disability will not extinguish a claimant's right to seek modification on the ground of change in condition, even if
the change occurred after the cessation of compensation payments. Correia v. General Dynamics Corp., 8 BRBS 602
(1978).

(n24)Footnote 24. Rizzi v. The Four Boro Contracting Corp., 1 BRBS 130 (1974).

(n25)Footnote 25. Leach v. Thompson's Dairy, Inc., 6 BRBS 62 (1977).

(n26)Footnote 26. See Fleetwood v. Newport News Shipbuilding & Dry Dock Co., 776 F.2d 1225, 18 BRBS 12
(CRT) (4th Cir. 1985) (The Fourth Circuit affirmed the Board's order allowing modification under § 22 of the Act based
solely upon a change in a worker's wage-earning capacity where petitioner, who was originally granted a 40%
permanent partial disability award, had acquired new job skills, a new job, and a higher salary than in his pre-injury job.
The court: (1) rejected petitioner's argument that precedent required the courts to limit modifications of awards under
the Act to those employees who may prove an actual change in physical condition since most of the cases cited by
petitioner may be distinguished from the instant one, and no case cited by petitioner held that modification of a
compensation award could not be granted when an employer experiences a permanent increase in wage-earning
capacity, and (2) found that the instant case demonstrated that it is possible for a worker to show no physical
improvement, but at the same time to acquire new job skills that enable him to compete again in the workforce, and,
since a sensible modification procedure would allow employees whose loss of wage-earning capacity becomes more
apparent over time to obtain a larger disability award at a later date without requiring such an employee to demonstrate
that his physical condition caused by the accident had changed, the court failed to see how such an employee would be
treated differently from an employee whose wage-earning capacity had improved without rendering inconsistent
interpretations of the same statutory section of the Act. The court therefore agreed with the Board's interpretation of the
Act's statutory language because it was consistent with the statute's purpose, which is to compensate workers for
injuries that affect their wage-earning capabilities, and was a reasonable view of the statutory language.); McDougall v.
E.P. Paup Co., 21 BRBS 204 (1988) (The Board found that the State's repayment order provided a sufficient basis for
granting modification under § 22. It created a change in claimant's economic condition which potentially impinged on
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the availability and amount of the § 3(e) offset awarded to employer in the Initial Decision. Therefore, it presented a
mistake in a mixed question of law and fact. Accordingly, the ALJ's § 22 findings were affirmed.); Blake v. Ceres Inc.,
19 BRBS 219 (1986) (The Board held that an employer may attempt to modify a total disability award pursuant to § 22
by offering to establish the availability of suitable alternate employment. Accordingly, where the ALJ determined that
there was no adequate ground on which to grant employer's motion for modification because it had not alleged that a
physical change in claimant's condition had occurred, the ALJ's decision was vacated and remanded for consideration of
whether job offers secured by employer constituted suitable alternate employment.); Fleetwood v. Newport News
Shipbuilding & Dry Dock Co., 16 BRBS 282 (1984) (The Board reversed the long established rule governing
modification petitions and held that changes in a claimant's economic condition, as well as changes in physical
condition, may support a § 22 request for modification. Since "economic loss is a prerequisite for an award of
compensation under the Act" it would be inconsistent to continue to hold that a change in economic conditions, either
for the better or for worse, is insufficient to support a request for modification.).

(n27)Footnote 27. McCord v. Cephas, 4 BRBS 224 (1976), (D.C. Cir. 1977). See also Smith v. The American
Univ., 14 BRBS 875 (1982) (The Board held that a modification petition was properly denied even though the parties
stipulated to claimant's permanent total disability after an award for a permanent partial disability had been entered. The
ALJ's finding that claimant's work-related back injury had not changed since the entry of a modification order in 1971
was supported by substantial evidence; any physical changes subsequent to the entry of that order constitute non-work
related injuries and are not compensable. Although the deputy commissioner awarded temporary benefits without
considering whether claimant could return to work claimant lost his right to redress this possible legal error when the
award became final. Further, since claimant failed to contest the validity of the 1971 Modification Award when the
order was issued that award must stand regardless of whether claimant's current petition is characterized as based on a
change of conditions or upon a mistake of fact.).

(n28)Footnote 28. McCord v. Cephas, 532 F.2d 1377, 3 BRBS 371 (D.C. Cir. 1976); Thompson v. Quinton
Engineers, Inc., 6 BRBS 62 (1977).

(n29)Footnote 29. McCord v. Cephas, 4 BRBS 224 (1976) (D.C. Cir. 1977) ("The employer seeks relief in the
form of modification from the administrative process which he ignored for four years. Reopening a case to allow an
employer to raise the issue of the employer-employee relationship after years of contumacious neglect, creates a burden
for a claimant. Justice under the Act would not be rendered by requiring this claimant to relitigate the issue of
employer-employee relationship which had not been contested for four years."). See also McCord v. Cephas, 532 F.2d
1377, 3 BRBS 371 (D.C. Cir. 1976).

(n30)Footnote 30. Thompson v. Quinton Engineers, Inc., 6 BRBS 62 (1977) ("To hold otherwise would be
tantamount to saying that Section 22 permits an endless series of time-consuming and costly hearings on a basic issue of
liability, relentlessly pressed forward until the unsuccessful litigant either wearies of the battle or wears down the forces
of his opponent and obtains a favorable adjustments." The Board stated that if it allowed the issue of causal relationship
to be relitigated the net result would be that the party with the greater financial resources with which to produce
cumulative expert testimony would be allowed to prevail despite prior adverse adjudications.).

(n31)Footnote 31. Dean v. Marine Terminals Corp., 7 BRBS 234 (1977).

(n32)Footnote 32. Baker v. New Orleans Stevedore Co., 6 BRBS 382 (1977) (The assignment of modification
cases is within the province of the Chief Administrative Law Judge who doesn't have to assign the case to the same
judge who originally heard the case.). See also Gulley v. Ingalls Shipbuilding, Inc., 22 BRBS 262 (1989) (The Board
will not consider objections not raised before the ALJ. Accordingly, it declined to address employer's specific
contentions regarding the substance of the attorney's fee awards.); Fairley v. Ingalls Shipbuilding, 22 BRBS 184 (1989)
(The Board will not consider objections not raised before the ALJ. Accordingly, where employer failed to make a
timely objection to the attorney's fee petition before the ALJ, the ALJ's attorney's fee award was affirmed.).
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(n33)Footnote 33. Baker v. New Orleans Stevedore Co., 6 BRBS 382 (1977). See also Dobson v. Todd Pac.
Shipyards Corp., 21 BRBS 174 (1988) (The Board found that the ALJ erred in denying modification based upon his
conclusion that he lacked jurisdiction to reconsider previously submitted evidence. Furthermore, new evidence existed
which the ALJ did not consider. Accordingly, the ALJ's denial of modification was vacated.).

(n34)Footnote 34. Id. (Since the second administrative law judge concluded that he couldn't modify the prior order
simply based upon his reconsideration of essentially the same evidence submitted to the prior administrative law judge,
the second administrative law judge should have ordered that depositions be taken to fully develop the record
concerning claimant's present abilityto work. This would enable the second administrative law judge to determine if
modification was warranted in light of the additional relevant testimony.).

(n35)Footnote 35. Baker v. New Orleans Stevedore Co., 6 BRBS 382 (1977). See generally, O'Keeffe v.
Aerojet-General Shipyards, Inc., 404 U.S. 254, 92 S. Ct. 405, 30 L. Ed. 2d 424, 1972 A.M.C. 34 (1971).

(n36)Footnote 36. Dean v. Marine Terminals Corp., 7 BRBS 234 (1977). See also Swain v. Todd Shipyards Corp.,
17 BRBS 124 (1985) (The Board affirmed an ALJ's holding that § 22 modification was not appropriate where claimant
sought modification in order to introduce written medical reports excluded at the initial hearing by the ALJ, since
claimant addressed an issue involving legal interpretation, which § 22 does not apply to.); Williams v. Hunt Shipyards,
Geosource Inc., 17 BRBS 32 (1985) (Because an ALJ's Decision on Modification was based on evidence never
formally admitted into the record, the Board concluded that the decision violated the Administrative Procedure Act. The
decision, therefore, had to be vacated and the case remanded. On remand the ALJ must permit claimant to present the
evidence in support of his Petition for Modification, and evidence considered in deciding claimant's motion must be
placed in the formal record.); Dionisopoulos v. Pete Pappas & Sons, 16 BRBS 93 (1984) (The ALJ's decision to deny a
new hearing was not an abuse of discretion where the parties were given ample opportunity to develop the evidence
prior to the hearing and neither party showed that the evidence was unavailable or not discoverable at the hearing.);
Falcone v. General Dynamics Corp., 16 BRBS 202 (1984) (The Board held that the ALJ at a modification hearing
should have considered evidence that was included in the original record, even though the original hearing was
conducted by a different ALJ. In seeking § 8(f) relief, the employer sought to rely upon a note from claimant's physician
to establish a manifest pre-existing disability. Since the ALJ improperly excluded this evidence from the hearing for
modification, the case was remanded for further proceedings.). But see Williams v. Hunt Shipyards, 17 BRBS 32 (1985)
(Because an ALJ's Decision on Modification was based on evidence never formally admitted into the record, the Board
concluded that the decision violated the Administrative Procedure Act. The decision, therefore, had to be vacated and
the case remanded. On remand the ALJ must permit claimant to present the evidence in support of his Petition for
Modification, and evidence considered in deciding claimant's motion must be placed in the formal record.).

(n37)Footnote 37. Dean v. Marine Terminals Corp., 7 BRBS 234 (1977).

See Winburn v. Jeffboat, Inc., 9 BRBS 363 (1978) (The Board held that it was not an abuse of discretion for the
administrative law judge to deny the employer's "Petition for Reconsideration and Motion to Submit New Evidence."
The employer sought reconsideration to present evidence that claimant was incarcerated, and to argue that he shouldn't
be liable for compensation payments during the period of incarceration. Since the employer may present this argument
by initiating modification proceedings, no abuse of discretion existed.).

See also Burke v. San Leandro Boat Works, 18 BRBS 44 (1986) (The Board affirmed an ALJ's denial of employer's
motion for modification due to a mistake in fact regarding the applicability of § 8(f). The Board held that the ALJ did
not abuse its discretion in finding that employer had not met its threshold burden of establishing compelling
circumstances sufficient to justify reopening. The Board also found that it was reasonable for the ALJ, absent an
adequate explanation, to conclude that employer's failure to pursue § 8(f) at the initial hearing was due to a lack of
diligence in seeking the evidence.); Price v. Cactus Int'l, Inc., 15 BRBS 360 (1983) (An employer failed to show that it
would be in the interest of justice and would outweigh the principle of finality to allow a request for § 8(f) relief to be
considered in a § 22 proceeding.).
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(n38)Footnote 38. Section 22 of the Longshore and Harbor Worker's Compensation Act, 33 U.S.C. § 922; 20
C.F.R. § 702.373(a) (1990).

(n39)Footnote 39. Id.

(n40)Footnote 40. Id.

See Pinzzoto v. Marra Brothers, Inc., 1 BRBS 241 (1974).

(n41)Footnote 41. See Bonilla v. Director, OWCP, 21 BRBS 185 (CRT) (D.C. Cir. 1988) (In a question of first
impression for the D.C. Circuit, the Court, following the rationale of the Fifth Circuit in Downs v. Director, Office of
Workers'Compensation Programs, 803 F.2d 193 (5th Cir. 1986), upheld as reasonable the Board's decision that § 22 did
not authorize modification of a settlement approved under § 8 prior to 1984. The 1984 amendment to § 22 merely made
express, and did not alter, the meaning of § 22. Furthermore, the Deputy Commissioner did not err in relying, at the
time of settlement, on claimant's agreed description of the character and quality of her injury and on the clear
implication that her earning capacity was not significantly diminished, in determining that the settlement was in
claimant's best interests. Accordingly, the Board's decision not to disturb the agreement was affirmed.); Lambert v.
Atlantic & Gulf Stevedores, 17 BRBS 68 (1985) (The Board affirmed an ALJ's denial, as a matter of law, of claimant's
request for modification pursuant to § 22 of a § 8(i) approved settlement of his claim, and held that despite the
inapplicability of the 1984 amendments, which will preclude the modification of settlements in the future, a § 8(i)
settlement provides for the complete discharge of the liability of the employer for payment of compensation and is not
subject to modification pursuant to § 22.).

(n42)Footnote 42. See Geddes v. Benefits Review Bd., 735 F.2d 1412, 16 BRBS 88 (CRT) (D.C. Cir. 1984) (The
D.C. Circuit found that where claimant was denied back pay and benefits under § 49 of the Act, which section prohibits
an employer from discriminating against an employee because the employee has claimed compensation under the Act,
the Board failing to apply the correct standard and burden of proof. The court vacated the order on review and remanded
the case to the Board with instructions that the liberal standard of proof available to claimant under the Act should be
applied to this petitioner's claim for back pay and benefits under § 49 of the Act. Furthermore, if claimant satisfies this
evidentiary burden by proving a discriminatory act caused by animus, a rebuttable presumption will arise that the
animus was motivated at least in part by claimant's filing of his claim for compensation, and the burden of proof will
then shift to the employer to prove that its animus was not motivated, even in part, by claimant's exercising of his rights
under the Act.); Rayner v. Maritime Terminals, 22 BRBS 5 (1989) (The Board found that the ALJ's holding that
employer's action of removing claimant's name from the crane operator rotation list was motivated by animus, resulted
in compensable harm and therefore was a discriminatory act, was rational and supported by substantial evidence. The
ALJ reasonably inferred from the timing of the removal of claimant's name from the list that the action was motivated
by animus against claimant for the filing of a claim. Accordingly, the ALJ's finding of a § 49 violation was affirmed.);
Norfalk Shipbuilding & Drydock Corp. v. Nance, 21 BRBS 166 CRT (4th Cir. 1988) (The Board's finding that
employer had discriminatory intent and thus violated § 49 was supported by substantial evidence, where employer
testified as to its desire to enter in an agreement which would secure the voluntary termination of respondent's
employment in order to "clean the slate" of friction or hostility associated with his claim. Accordingly, the court
affirmed the Board's finding of a § 49 violation.); Geddes v. Director, OWCP, 21 BRBS 103 (CRT) (D.C. Cir. 1988)
(The District of Columbia Circuit affirmed the Board's decision on remand which, based on a proper application of the
standard of proof and assignment of the burden, denied the § 49 claim. The Court found that although the ALJ erred in
shifting the burden of proof to employer, since he found no new discriminatory act after the claim itself or at the time of
claimant's alleged attempt to return to work, the shift was not harmful to claimant, but rather beneficial to him, and there
was simply no credible evidence upon which to base a § 49 recovery.); Nance v. Norfolk Shipbuilding and Dry Dock
Corp., 20 BRBS 109 (1987) (The Board held that the ALJ correctly found the evidence sufficient to establish that
employer terminated claimant as a result of claimant's compensation claim and its settlement, where employer testified
that it routinely seeks employees' agreements to quit voluntarily when entering into settlements of their work-related
claims. Accordingly, as employer's policy regarding settlements clearly violated § 49 of the Act, the ALJ's decision
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reinstating claimant was affirmed.); Bukovac v. Vince Steel Erection Co., 17 BRBS 122 (1985) (The Board held that
since an ALJ did not raise § 49 prior to issuance of his decision on the merits of the case, he was precluded from raising
the issue and his order setting the case for hearing was vacated.); Tibbs v. Washington Metro. Area Transit Auth., 17
BRBS 92 (1985) (The Board reversed an ALJ's finding that an employer's failure to reinstate claimant was a violation of
§ 49 of the Longshore and Harbor Worker's Compensation Act as extended by the District of Columbia Workmen's
Compensation Act, and held that claimant failed to meet his burden of establishing that the employer committed a
discriminatory act caused by animus where the evidence of record established that the employer's decision to fire
claimant and not reinstate him was fully justified by claimant's overall record of absenteeism.).
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Section 28 of the Longshore Act, together with its accompanying regulations, 20 C.F.R. §§ 702.132-702.135 (1990),
provide for the award of reasonable fees to a claimant's attorney. In order to ensure that able and experienced attorneys
will be available to claimants seeking their rights under the Act, such fees are to be commensurate with the services
rendered. n1 Liability for attorney's fees is normally assessed either against the employer n2 or the claimant. n3 In one
special case, however, the board held the special fund liable for the payment of claimant's attorney's legal fees. n4

Application for Attorney's Fees. Requests for attorney's fees are never time barred. n5 Any person seeking a fee for
services performed on behalf of a claimant with respect to claims filed under the Act shall make application therefor to
the deputy commissioner, administrative law judge, the Board, or the court, as the case may be, before whom the
services were performed. n6 The application must be supported by a complete statement describing the extent and
character of necessary work performed, described with particularity as to the professional status (e.g., attorney,
paralegal, law clerk, or other person assisting an attorney) of each person doing such work, the normal billing rate for
each such person, and the hours devoted by each such person to each catagory of work. n7

When the fee request is made to the administrative or judicial forum before which the work was performed there is no
need for a formal evidentiary hearing. n8 Constitutional due process, however, requires that the employer actually
receive a copy of the fee application and be given a reasonable opportunity to make timely objections. n9

Determination of Attorney's Fees. The determination of legal fees is discretionary. n10 The Act fails to provide a
standard formula for the administrative or judicial tribunal to follow, other than that the approved fees must be
reasonable and commensurate with the necessary work done. n11

The following factors are to be taken into consideration before a fee is set: n12 the complexity of the legal issues
involved in the case; the experience and expertise of counsel; the prevailing legal rates in the community; the
administrative law judge's personal knowledge and experience of rates and the practice of law; n13 and the result of the
case. n14 Although the amount of benefits awarded may be taken into consideration, the approved fee cannot be limited
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to the amount of compensation awarded. n15 Neither contracts pertaining to the amount of the legal fee, nor fees based
upon a fixed percentage of the benefits received will be recognized by the tribunal awarding attorney's fees. n16 The
financial circumstances of the claimant may only be taken into account when the fee approved is to be assessed against
the claimant. n17

Fees approved under Section 28 may only be paid to licensed attorneys; they may not be paid to any lay representative.
n18 In determining the attorney's fee, the Board will look at the status of the person performing the task, rather than the
nature of the work itself. n19 An attorney may include work performed by paralegals and persons directly under his
supervision in his fee application, so long as such work is compensated at a lower rate. n20 The Board has held,
however, that administrative work performed by the attorney does not have to be compensated at a lower rate. n21

The Board will deny payments at the professional rate when the work performed is purely clerical and lacks the need for
any professional input. n22

Attorney's fees may be granted for legal services performed in connection with collateral actions when such services or
their product are necessary to and used in the federal compensation case. n23 Fees incurred in filing and withdrawing
state compensation claims, n24 and time spent preparing fee petitions n25 are not recoverable under Section 28.

Applications for legal fees made to the deputy commissioner for work performed before him can only be approved by
the deputy commissioner. Claims examiners and other assistants may submit recommendations concerning the amount
of the legal fees but the ultimate decision must be made by the deputy commissioner. n26

Although neither the Board nor a reviewing court may assess attorney's fees for work performed before the
administrative law judge, n27 the administrative law judge may award fees to a claimant's attorney for work done at the
deputy commissioner level. n28 Initially, the Board ruled that such an award of attorney's fees by the administrative law
judge could only be made after an evidentiary hearing on the matter. n29 However, the Board has since held that formal
hearings do not have to be held every time the employer challenges the requested fees. In the interest of judicial and
administrative economy, evidentiary hearings are only required in cases where the employer raises bona fide factual
issues, rather than mere questions of credibility or judgment. n30

If an attorney's fee is approved or awarded by the deputy commissioner in a case settled or agreed upon by the parties,
the administrative law judge will not have the power to review the fee award. n31

If the employer challenges the approved fee, he must first make timely objections at the hearing level or lose the right to
appeal. n32 If a party objects to the deputy commissioner's award of an attorney's fees, an appeal must be made directly
to the Board rather than to the administrative law judge. n33

Administrative law judges have wide latitude in determining appropriate legal fees. Their decisions will only be set
aside when the party challenging the fee shows it to be arbitrary, capricious, an abuse of discretion, or not in accordance
with the provisions of Section 28. n34

If the administrative law judge or deputy commissioner awards an attorney's fee that is substantially less than the
amount requested, an explanation for the reduction must be provided. n35 The Board has held that the appropriateness
of the awarded fee can only be determined on appeal when the administrative law judge's or deputy commissioner's
decision is accompanied by a careful analysis of the attorney's fee petition and legitimate criteria for the approval of
reasonable fees. n36

Assessment of Attorney's Fees. The Board has stated that the determination of which party is responsible for attorney's
fees is not discretionary. n37 Therefore, the Board has held that an administrative law judge could not dismiss a case
where it was not clear who had the liability for the attorney's fees on the ground that he did not have the power to
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review the discretionary acts of the deputy commissioner. Instead, the administrative law judge was required to conduct
a formal hearing on the matter.

Assessment of Attorney's Fees Against the Employer. Section 28 describes two instances in which the employer can be
held liable for a claimant's attorney's fees:

Under Section 28(a), n38 if the employer refuses to pay compensation to the claimant on the ground that he is not liable
for such compensation, and thereafter the claimant utilizes the services of an attorney in the successful prosecution of
his claim, a reasonable attorney's fee will be awarded against the employer or carrier in addition to the award of
compensation. n39

The Board has held that the "successful prosecution of a claim" includes the following: establishing jurisdiction under
the Act; n40 establishing a claimant's rights to past medical expenses; n41 successfully establishing that the claimant
suffered a permanent disability, thereby removing any pre-1972 Amendment ceilings on recovery; n42 and the
successful litigation of issues producing only contingent benefits such as entitlement to future medical benefits, n43 the
right to seek modification and the right to death benefits. n44 In addition, the Board has awarded attorney's fees for
legal services performed on the remand of a case, even if there was no hearing held on the remanded issues. n45

The Second Circuit and the Board have held that the requirement of Section 28(a) for a "successful prosecution of a
claim" included a successful appeal by the claimant. n46 Similarly, the Third Circuit and the Board have ruled that a
claimant's successful defense of an appeal would constitute a successful prosecution. n47 However, it appears that a
challenge of the deputy commissioner's power in a given situation, as opposed to litigation of the existence or extent of
an employer's liability, will place the burden of paying the attorney's fees in the hands of the employee. n48

Section 28(b) describes the second manner in which liability may be assessed against the employer. If the employer or
carrier pays or tenders payment of compensation to the claimant without an award, and thereafter a controversy
develops over the amount of any additional compensation due, the deputy commissioner, administrative law judge or
Board will conduct an informal conference on the matter and recommend in writing a disposition of the controversy.
n49 If the employer or carrier does not accept the recommendation within fourteen days after he received it, the
employer or carrier must pay or tender to the employee the additional compensation it believes the employee is entitled
to. n50 If the claimant refuses to accept the payment, and successfully utilizes the services of an attorney to obtain a
compensation award greater than the amount tendered by the employer, a reasonable attorney's fee, based solely upon
the difference between the amount awarded and the amount tendered, will be assessed against the employer. n51 This
procedure assures that the claimant will receive the full amount of compensation benefits that he is entitled to,
undiminished by litigation expenses. n52

Section 28(b) does not require that the controversy actually be litigated at a formal hearing for an employer to be held
liable for attorney's fees, since such a requirement would encourage unnecessary litigation. n53

If the employer agrees to tender the amount of compensation recommended by the deputy commissioner, the Board has
held he will still be liable for attorney's fees if the claimant objects to that amount, and thereafter obtains a larger award.
n54 Attorney's fees were also assessed against the employer by the Board in a case where the deputy commissioner
failed to make a recommendation following the informal conference. n55 In this case the amount of compensation
ultimately awarded to the claimant was greater than the sum offered by the employer and, therefore, the Board found
that Section 28(b) applied. In another case, however, where the deputy commissioner did not recommend a disposition
of the matter following the informal conference, the Board held the employer liable for the entire amount of claimant's
attorney's fees. n56 The Board reasoned that when the conditions of Section 28(b) have not been met, the attorney's fee
awarded cannot be limited to the difference between the compensation awarded and the compensation previously paid
or tendered by the employer.
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The regulations state that the deputy commissioner's recommendations concerning the disposition of the case may not
be transmitted to the Office of Administrative Law Judges when the case is transferred to it for a hearing. n57
Accordingly, the Board granted a motion made by the Director to strike a letter referring to the deputy commissioner's
recommendations from the record of the case. n58 The Board appears, however, to have altered its position, since in a
more recent case it held that the introduction of a letter referring to the deputy commissioner's recommendation was not
improper for the purpose of awarding attorney's fees under Section 28(b). n59

Section 28(b) states that the amount of the attorney's fees awarded is to be "based solely upon the difference between
the amount awarded and the amount tendered or paid by the employer. n60 The Board has interpreted the phrase "based
solely upon" to mean that the "fee must have a reasonable relationship to the compensation awarded over that tendered
or paid by the employer." n61 The Board held that it would not be proper to limit the award of attorney's fees to a sum
equal to or less than the compensation awarded when the surrounding circumstances indicate that a larger fee is
reasonable. n62 It stated that such a limitation would discourage qualified attorneys from handling federal compensation
cases and chill a claimant's right to seek full coverage under the Act. n63

Section 28(b) describes two circumstances in which the employer will not be liable for a claimant's attorney's fees: n64
First, no legal fee will be assessed against the employer in cases where an employee has refused to accept the
employer's payment or tender of compensation, utilized the services of an attorney, but ultimately is not awarded more
than the amount of compensation offered by the employer. n65 In order to escape liability the employer must have
actually offered the employee the payment. n66 The Board has held that the requirement of tender of compensation is
not satisfied by an employer's offer to settle the compensation claim, n67 a statement by the employer that he intends to
make compensation payments, n68 or an offer by the employer to pay the amount recommended by the deputy
commissioner on the condition that the claimant waive any further rights under the Act. n69 Second, if the controversy
between the parties relates to the degree or length or disability, the employer may avoid the assessment of claimant's
attorney's legal fees by offering to submit the case to the evaluation of an independent medical examiner, and by
agreeing to pay compensation based upon the medical examiner's findings. n70 This offer must be made before the
doctor begins making his evaluation. The Board has held that the requirement of Section 28(b) is not met when the
employer offers to pay compensation based on the medical examiner's findings after the evaluation has already been
completed. n71

Assessment of Costs Against the Employer. In cases where an attorney's fee is awarded against the employer, Section
28(d) n72 provides that the costs, fees and mileage of necessary witnesses attending the hearing at the claimant's request
also be assessed against the employer. n73 The necessity for the witnesses and the reasonableness of the fees of expert
witnesses must be approved by the relevant hearing officer, Board or court. n74

Assessment of Attorney's Fees Against the Claimant. If legal fees are not awarded against the employer under Section
28(a) or (b), the claimant is liable for the payment of his attorney's fees. n75 Such fees may be made a lien upon any
compensation due the claimant under an award. n76

Assessment of Attorney's Fees Against the Special Fund. The Board has held that the special fund is not liable for
attorney's fees under normal circumstances where the claimant and the employer or carrier are involved in a controversy
concerning a claim for compensation under the Act. n77 It was noted that the assessment of attorney's fees against a
government agency is prohibited unless specifically provided for by a statute, which Section 28 fails to do. n78 The
Board did, however, assess claimant's attorney's fees for work performed before it against the special fund in one case.
n79 In this instance the employer did not contest the claimant's position, and in the appeal before the Board he was
dismissed from the case. Furthermore, the increased amount of compensation awarded by the Board to the claimant was
to be paid entirely out of the special fund. Therefore, the Board felt justified in holding the special fund liable for the
attorney's fees as well.

Fines for Unapproved Attorney's Fees. Section 28(e) provides that any person convicted of receiving unapproved fees,
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gratuities or other consideration will be punished by a fine not to exceed $1,000, imprisonment for a period not to
exceed one year, or both. n80

Disqualified attorneys. In an effort to crack down upon the rampant fraud and abuse for fictitious or exaggerated
claims, stiffer penalties and actions have been enacted. n81 The Secretary of Labor annually prepares a list of
individuals who are unauthorized to represent claimants. n82 A representation fee for the claimant's representative will
not be allowed if his/her name appears on this list. n83

The "qualifications" for being on this list, are similar to that of an unauthorized physician. n84 Section 31(b)(2)(B) n85
places an individual on the list if he/she:

"(i) has been convicted (without regard to pending appeal) of any crime in connection with the
representation of a claimant under this Act or any workers' compensation statute;

"(ii) has engaged in fraud in connection with the presentation of a claim under this or any workers'
compensation statute, including, but not limited to, knowingly making false representations, concealing
or attempting to conceal material facts with respect to a claim, or soliciting or otherwise procuring false
testimony;

"(iii) has been prohibited from representing claimants before any other workers' compensation
agency for reasons of professional misconduct which are similar in nature to those which would be
grounds for disqualification under this paragraph; or

"(iv) has accepted fees for representing claimants under this Act which were not approved, or which
were in excess of the amount approved pursuant to section 28."

It would be extremely wise for a party to check the Secretary's list to make certain that the representative chosen is not
named. Otherwise grave implications may be made and the validity of the claim may be questioned if it is later
discovered that the claimant's representative is on this unfavorable list.

Costs for Groundless Proceedings. In addition to the provisions for attorney's fees under § 28, § 26 provides that if the
court having jurisdiction finds that the proceedings with respect to a claim or order brought before it are baseless or
without reasonable ground, the costs of such proceedings shall be assessed against the party who instituted the
proceedings. Such costs have been held to include reasonable attorney's fees. n86

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPersonal InjuriesMaritime Workers' ClaimsLongshore & Harbor Workers' Compensation ActLegal
EthicsProfessional ConductIllegal ConductWorkers' Compensation & SSDIAdministrative ProceedingsCosts &
Attorney FeesWorkers' Compensation & SSDIAdministrative ProceedingsJudicial ReviewStandards of ReviewAbuse
of DiscretionWorkers' Compensation & SSDIMaritime Workers' ClaimsCompensabilityLongshore & Harbor Workers'
Compensation ActCosts & Attorney Fees

FOOTNOTES:
(n1)Footnote 1. See Kelley v. Handcor, Inc., 1 BRBS 319 (1975), aff'd on other grounds, 568 F.2d 143, 7 BRBS 413
(9th Cir. 1978).

(n2)Footnote 2. See Sections 28(a), (b) and (c) of the Longshore Act, 33 U.S.C. §§ 928(a), (b), (c) and 20 C.F.R. §
702.134 (1990). See also Wells v. International Great Lakes Shipping Co., 693 F.2d 663, 15 BRBS 47 (CRT) (7th Cir.
1982) (The Seventh Circuit reversed a district court order that required immediate payment of a deputy commissioner's

Page 396
1A-IV Benedict on Admiralty § 79a



award of attorney's fees finding that the § 21(b)(3) requirement of immediate payment of amounts awarded in the
absence of a Board-issued stay was not intended to override the provision in § 28(a) that postpones an employer's
obligation to pay attorney's fees until after a compensation order becomes final. The attorney had instituted this suit for
fees in the district court relying on § 21(d) of the Act, which allows the beneficiary of any final order of compensation
to apply for enforcement of the order in a district court. The circuit court upheld the attorney's standing to institute the
suit as a beneficiary within the meaning of § 21(d). The procedural weakness in the attorney's appeal lay in the failure to
meet the requirement that an order must be final before it is enforceable under this section.); Atlantic & Gulf
Stevedores, Inc. v. Director, OWCP, 542 F.2d 609, 1976 A.M.C. 1767, 4 BRBS 79 (3d Cir. 1976).

(n3)Footnote 3. See Sections 28(b) and (c) of the Longshore Act, 33 U.S.C. §§ 928(b), (c) and 20 C.F.R. §
702.134(b) (1990). See also Portland Stevedoring Co. v. Director, OWCP, 552 F.2d 293, 6 BRBS 61 (9th Cir. 1977).

(n4)Footnote 4. Robertson v. Director, OWCP, 7 BRBS 774 (1978). But see Brown v. Rothchild-Washington
Stevedore Co., 8 BRBS 539 (1978).

(n5)Footnote 5. Turner v. New Orleans (Gulfwide) Stevedores, 5 BRBS 418 (1977); Baker v. New Orleans
Stevedoring Co., 1 BRBS 134 (1977).

(n6)Footnote 6. See 20 C.F.R. §§ 702.132, 802.203 (1990). See also Sections 28(a) and (c) of the Longshore Act,
33 U.S.C. §§ 928(a), (c) (Section 28(c) provides that the Board or reviewing court may approve an attorney's fee for the
work done before it by the attorney for the claimant); Olson v. Healy Tibbitts Construction Co., 22 BRBS 221 (1989)
(Since establishing coverage under the Act constitutes a "successful prosecution," claimant's counsel is entitled to an
attorney's fee if the requirements of § 28 and the regulations are met. However, counsel has not filed a fee petition for
work performed before either the ALJ or the Board, and since an attorney's fee award cannot be made without the filing
of an application which conforms to the requirements of either 20 C.F.R. § 702.132 or 20 C.F.R. § 802.203, the Board
denied claimant's attorney's fee request at this time.); Hamilton v. Crowder Constr. Co., 22 BRBS 121 (1989) (Where
counsel has not filed a fee petition, an attorney's fee award could not be made. Accordingly, the Board denied counsel's
request for an award of attorney's fees.); Clark v. Director, OWCP, 19 BRBS 185 (1986) (Where claimant successfully
sought modification of his claim before the ALJ while his appeal was pending before the Board, the time spent before
the Board was unnecessary. Accordingly, the Board denied counsel's fee application for work before it.); Eaddy v. Herd
& Co., 13 BRBS 455 (1981) (Where employer and claimant's attorney had privately agreed upon a fee but had not
submitted a proper application for official approval, the Board remanded the issue for the ALJ to consider the
appropriateness of the parties' post-hearing agreement.); Tupper v. Teledyne Movable Offshore, 13 BRBS 614 (1981)
(The Board, raising an issue not raised by either party, but nevertheless central to any review of attorney's fees, vacated
the attorney's fee award made by a claims examiner as invalid and remanded the issue to the deputy commissioner, the
proper party to award an attorney's fee for work performed at the administrative level.).

(n7)Footnote 7. 20 C.F.R. §§ 702.132, 802.203 (1990). See Atlantic & Gulf Stevedores, Inc. v. Director, OWCP,
542 F.2d 609, 1976 A.M.C. 1767, 4 BRBS 79 (3d Cir. 1976); Morris v. California Stevedore & Ballast Co., 10 BRBS
375 (1979); Crauthers v. Northwestern Construction Co. (Crowley Maritime), 9 BRBS 880 (1979); Mezzina v. Marine
Terminals Corp., 2 BRBS 401 (1975). See also Blake v. Bethlehem Steel Corp., 21 BRBS 49 (1988) Claimant's counsel
was not entitled to have the outstanding attorney's fee awards augmented to reflect hourly rates in effect at the time the
Board issued its decision and was not entitled to interest on those fees.); Vaden v. Maude-James, Inc., 8 BRBS 760
(1978) (An oral request for an attorney's fee, merely stating the approximate time the attorney spent on the case did not
constitute a valid application for attorney's fees.).

(n8)Footnote 8. Lumsdon v. Portland Stevedore Co., 4 BRBS 397 (1976) (A copy of the fee application must
actually be received by the employer.); Luker v. Ingalls Shipbuilding, 3 BRBS 321 (1976); Green v. Atlantic Containers
Lines, Ltd., 2 BRBS 385 (1975). But see Glover v. C & P Telephone Co., 4 BRBS 23 (1976), rev'd on other grounds
sub nom. C & P Telephone Co. v. Director, OWCP, 564 F.2d 503, 6 BRBS 399 (D.C. Cir. 1977) (Following the
administrative law judge's assessment of attorney's fees, the employer outlined his objections to the fee and requested
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that the administrative law judge reconsider the fee. Therefore the Board held due process was afforded even though the
employer never received a copy of the fee application.).

(n9)Footnote 9. Todd Shipyards Corp. v. Director, OWCP, 545 F.2d 1177, 5 BRBS 23 (9th Cir. 1977); Green v.
Atlantic Containers Lines, Ltd., 2 BRBS 385 (1975); Harbour v. CTM Metal Works, Inc., 10 BRBS 207 (1978) (Five
days to respond to an attorney's fees request was held to be unreasonable.); Morris v. California Stevedore & Ballast
Co., 10 BRBS 375 (1979) (The employer may attack the fee application on legal or factual grounds.); Turner v. New
Orleans (Gulfwide) Stevedores, 5 BRBS 418 (1977). See also Dupre v. Cape Romain Contractors, Inc., 23 BRBS 86
(1989) (Where the Board affirmed the ALJ's compensation award, claimant's counsel was clearly entitled to an
attorney's fee. However, as claimant conceded that no fee petition was served on employer, the Board vacated the ALJ's
award of fees and costs, and remanded the case to the ALJ for reconsideration of the fee issue so that employer may be
given a reasonable opportunity to respond to claimant's fee petition before a new award is issued.); Carroll v.
Hullinghorst Indus., 12 BRBS 401 (1980) ("Failure to hold a formal hearing on attorney fees is not a violation of due
process when the fee request is to the judicial or administrative body before whom the work was performed. Due
process requires only that the fee request be served on employer and that employer have a reasonable time to respond.").

(n10)Footnote 10. See Offshore Food Service Inc. v. Murillo, 1 BRBS 9 (1974), aff'd sub nom. Offshore Food
Service, Inc. v. BRB, 524 F.2d 967, 3 BRBS 139 (5th Cir. 1975); McCue v. International Terminal Operating Co., 4
BRBS 235 (1976); Holmes v. Tampa Ship Repair & Dry Dock Co., 8 BRBS 455 (1978); Hildebrand v. Bergstrom
Fiscal Control Office, 9 BRBS 176 (1978); Adams v. Brady-Hamilton Stevedore Co., 10 BRBS 174 (1979). See also
Shaw v. Todd Pacific Shipyards Corp., 23 BRBS 96 (1989) (Where the only issue before the Board involved whether
employer or the Special Fund was liable for claimant's benefits, claimant's counsel was not entitled to an attorney's
fee.); Stowars v. Bethlehem Steel Corp., 19 BRBS 134 (1986) (Where the ALJ based the overall attorney fee reduction
on the fact that claimant was awarded only a small fraction of the benefits he requested, he was consistent with Cherry
(8 BRBS 857, 864) and did not abuse his discretion. His fee determination was vacated, however, as he did not provide
an adequate explanation for his decision, and the claim was remanded for specification of an hourly rate with
disallowances of specific hours which were considered excessive in light of the limited amount of compensation
obtained.).

(n11)Footnote 11. Atlantic & Gulf Stevedores, Inc. v. Director, OWCP, 542 F.2d 609, 1976 A.M.C. 1767, 4 BRBS
79 (3d Cir. 1976). See Newport News Shipbuilding & Dry Dock Co. v. Graham, 573 F.2d 167, 8 BRBS 241 (4th Cir.),
cert. denied, 439 U.S. 979 (1978); Palacios v. Campbell Industries, 3 BRBS 37 (1975). See also Fisher v. Todd
Shipyards Corp., 21 BRBS 323 (1988) (Claimant's counsel was not entitled to have the outstanding attorney's fee
awards augmented to reflect hourly rates in effect at the time the Board rendered its decision, since factors such as risk
of loss and delay of payment occur generally in Longshore cases and are considered to be incorporated into the normal
hourly rate charged by counsel. Furthermore, an attorney's fee is not considered "compensation" under the Act.
Therefore, there is no legal authority under the Act for award interest on it.); McDougall v. E.P. Paup Co., 21 BRBS
204 (1988) (Where claimant successfully obtained an inchoate right to additional compensation due to the modification
proceedings, the ALJ properly concluded that employer was liable for the attorney's fees in connection with the
modification petition. Accordingly, the ALJ's attorney fee awarded was affirmed.); Murphy v. Honeywell, Inc., 20
BRBS 68 (1987) (The Board found that where the case involved work doneby counsel after entitlement to all benefits
had been established in a separate decision, the ALJ properly denied an award for counsel fees against the employer or
carrier for work performed after remand because claimant obtained no additional compensation as a result of those
proceedings. Accordingly, the ALJ's order was affirmed.); Gardner v. Railco Multi Constr. Co., 19 BRBS 238 (1987)
(The Board disallowed 2 hours of the attorney fee charged for reviewing briefs and 6.5 hours charged for review of the
file and preparation of the brief as unnecessary, excessive and duplicative.); Neeley v. Newport News Shipbuilding and
Dry Dock Co., 19 BRBS 138 (1986) (The Board held that the ALJ did not err in relying on Jarrell (14 BRBS 883) to
award claimant's counsel fees based on a quarter hour minimum billing charge, despite Jarrell having dealt with fees for
appellate rather than trial work. The basic premise of Jarrel, which stated that it would be unduly onerous to require
counsel to keep records in less than 15 minute intervals, holds true for work performed at both the trial and appellate
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levels. Furthermore, the Board held that the ALJ did not abuse his discretion in determining that the hours charged were
reasonable, due to the complexity of the case, but disallowed 13/4 hours that the ALJ awarded for preparation since
counsel did not request it.); Luter v. Newport News Shipbuilding and Dry Dock Co., 19 BRBS 103 (1986) (The Board
remanded the case for the ALJ to: (1) specify his disallowances pertaining to attorney's fee where the ALJ reduced
counsel's fee from the requested $687.50 to $560, without explanation; and (2) to recompute the award of fees
consistent with the Board's opinion, which noted that while employer was not liable for the pre-controversion services,
employer was liable for pre-controversion costs.); Quintana v. Crescent Wharf and Warehouse Co., 18 BRBS 254
(1986) (The Board vacated the ALJ's attorney fee award of $35 per hour since: (1) $35 per hour for an attorney work in
the San Francisco area is manifestly inadequate; and (2) if the ALJ felt that counsel was not entitled to the entire fee, he
should have specified why rather than reducing the hourly rate. Where attorney's staff indexed depositions, located
articles to be used for cross-examination, and reviewed medical reports with claimant in preparation for trial, it was an
error for the ALJ to deny a fee for those services. They were not part of attorney's overhead, but rather work usually
performed by an attorney. Other apparently clerical work performed by the support staff was properly denied.);
Davenport v. Apex Decorating Co., 18 BRBS 194 (1986) (The Board found no error in the ALJ's disallowance of: (1)
about half of counsel's requested hours because the work done was excessive; and (2) claimant's travel expenses, since a
face-to-face conference was not necessary.).

(n12)Footnote 12. See 20 C.F.R. § 702.132 (1990); Newport News Shipbuilding & Dry Dock Co. v. Graham, 573
F.2d 167, 8 BRBS 241 (4th Cir.), cert. denied, 439 U.S. 979 (1978) (Besides the factors enumerated in the regulations,
other pertinent matters called to the attention of the judicial or administrative forum by the fee application or the
response can be considered.); Freer v. Duncanson-Harrelson Co., 9 BRBS 888 (1979) (The administrative law judge
failed to give sufficient consideration to the complexity of the case and the benefits gained.); Norat v. Universal
Terminal & Stevedoring Corp., 9 BRBS 875 (1979) (Fees are not simply based on a listing of the number of hours
worked. A lengthy delay in the case in which the memories of the parties or necessary witnesses could fade could render
a fee award more difficult to compute.); Palmore v. The Washington Metropolitan Area Transit Authority, 9 BRBS
388.22 (1978); Beacham v. Atlantic & Gulf Stevedores, Inc., 7 BRBS 940 (1978).

(n13)Footnote 13. Morris v. California Stevedore & Ballast Co., 10 BRBS 367 (1970).

(n14)Footnote 14. See 20 C.F.R. § 702.132 (1990); White v. Old Dominion Marine Ry., 4 BRBS 279 (1976);
Kelley v. Handcor, Inc., 1 BRBS 319 (1975), aff'd on other grounds, 568 F.2d 143, 7 BRBS 413 (9th Cir. 1978). See
also Nooner v. National Steel Shipbuilding Co., 19 BRBS 43 (1986) (The ALJ's fee award was affirmed, as it is the
Board's policy to allow an award of attorney fees for work performed in unsuccessful pursuit of a § 49 claim where
claimant also prevailed in obtaining disability compensation.); Rodriguez v. California Stevedore & Ballast Co., 16
BRBS 371 (1984) (Inasmuch as the Board reversed the award of benefits arising out of the 1967 injury and has reversed
the finding that compensation arising out of the 1976 injury is barred by § 33(g), the Board also vacated the ALJ's
award of attorney fees and remanded the case for reconsideration of the award of attorney's fees in light of their decision
herein.).

(n15)Footnote 15. See Jarrell v. Newport News Shipbuilding and Dry Dock Co., 19 BRBS 216 (1986) (The Board
held that the ALJ erred in summarily limiting the attorney's fee to the amount of compensation obtained. Accordingly,
the attorney fee award was vacated and remanded with instructions for the ALJ to redetermine the fee and to make
specific findings regarding the hourly rate awarded, the specific services allowed, and an explanation of any
disallowances.).

(n16)Footnote 16. See 20 C.F.R. § 702.132(a) (1990): "No contract pertaining to the amount of a fee shall be
recognized." See also Stokes v. Jacksonville Shipyards, Inc., 18 BRBS 237 (1986) (The Board found that the ALJ's
rejection of the parties' attorney fee arrangement was rational and supported by the record, and accordingly concluded
that the ALJ did not abuse his discretion. The case was remanded for the ALJ to reconsider the attorney's fee award
since he failed to adequately explainwhat warranted an award that was triple the itemized hours times the hourly billing
rate.); Rohm v. Republican Nat'l Comm., 14 BRBS 266 (1981) (Claimant's attorney's fee cannot be based on a fixed
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percentage of the compensation award determined when counsel is first retained by a claimant. Any private agreement
concerning claimant's attorney's fee, without official approval, cannot be determinative of a fee award.); Ashton v.
Diener's Inc., 9 BRBS 539 (1978) (A contingent attorney's fee is in violation of the Act.); Lebel v. Bath Iron Works
Corp., 3 BRBS 216 (1976), aff'd, 544 F.2d 1112, 5 BRBS 90 (1st Cir. 1976).

(n17)Footnote 17. 20 C.F.R. § 702.132(a) (1990); Hildebrand v. Bergstrom Fiscal Control Office, 9 BRBS 176
(1978).

(n18)Footnote 18. Todd Shipyards Corp. v. Director, OWCP, 545 F.2d 1177, 5 BRBS 23 (9th Cir. 1977) (Only
attorneys at law who are licensed members of the bar qualify for legal fees.).

(n19)Footnote 19. Holmes v. Tampa Ship Repair & Dry Dock Co., 8 BRBS 455 (1978). See also Doty v. Farmers
Export Co., 12 BRBS 785 (1980) (The Board rejected claimant's attorney's contention that the uniform treatment of all
attorneys in the consolidated cases with regard to fees awarded, despite differences in the time spent on the claims and
litigative experience of the various attorneys, was per se arbitrary and capricious.).

(n20)Footnote 20. Todd Shipyards Corp. v. Director, OWCP, 545 F.2d 1177, 5 BRBS 23 (9th Cir. 1977).

(n21)Footnote 21. Holmes v. Tampa Ship Repair & Dry Dock Co., 8 BRBS 455 (1978).

(n22)Footnote 22. Todd Shipyards Corp. v. Director, OWCP, 545 F.2d 1177, 5 BRBS 23 (9th Cir. 1977); Van
Dyke v. Newport News Shipbuilding & Dry Dock Co., 8 BRBS 388 (1978).

(n23)Footnote 23. Luke v. Petro-weld, Inc., 8 BRBS 369 (Although the administrative law judge may not award
fees for services not performed before him, fees can be awarded for services performed in connection with collateral
actions.); Van Dyke v. Newport News Shipbuilding & Dry Dock Co., 8 BRBS 388 (1978); Johnson v. Treyja, Inc., 5
BRBS 464 (1977). But see Newport News Shipbuilding & Dry Dock Co. v. Graham, 573 F.2d 167, 1979 A.M.C. 99, 8
BRBS 241 (4th Cir.), cert. denied, 439 U.S. 979 (1978) (Many of the issues argued before the court had already been
presented before the administrative law judge and the Board, and the attorney had been compensated for such services.
Although claimant's attorney had to update his research and prepare a brief, much of the work was a repetition, the
Director provided a great deal of assistance to the case and the amount of recovery was small; therefore, the court
refused to award the full amount of the fee requested by claimant's attorney.).

(n24)Footnote 24. Jenkins v. Maryland Shipbuilding & Dry Dock Co., 6 BRBS 550 (1977). See also Roach v. New
York Protective Covering Co., 16 BRBS 114 (1984) (The Board vacated an attorney fee reduction and remanded the
case, where the deputy commissioner failed to explain the reasons for the reduction. Counsel first represented claimant
on a claim brought under the New York State Worker's Compensation Act and subsequently represented claimant at an
informal conference for the same claim but under the Longshore Act. Counsel received a fee for his work under the
State Act. However, upon submission of the fee application, the deputy commissioner reduced the fee award but did not
indicate whether the reduction was based on an hourly rate or on the number of hours worked. On remand, counsel must
submit a more detailed application, providing an hourly rate and separately listing each service performed. The deputy
commissioner must then determine those items compensable under the Longshore Act and whether counsel was
previously compensated for those services pursuant to the State Act.).

(n25)Footnote 25. Morris v. California Stevedore & Ballast Co., 10 BRBS 367 (1979) (Attorneys should keep
regular records of the time spent on a particular case, rendering the preparation of the fee application a purely clerical
task.); LeBatard v. Ingalls Shipbuilding Division, Litton Systems, Inc., 10 BRBS 317 (1979). See also Shaller v. Cramp
Shipbuilding & Dry Dock Co., 23 BRBS 140 (1989) (As time spent preparing the motion for appellate attorney's fees is
not compensable, the Board disallowed the requested fee for such itemization.).

(n26)Footnote 26. Jarrell v. Newport News Shipbuilding & Dry Dock Co., 10 BRBS 423 (1979) (The Board
vacated the case since the award of attorney's fees was approved by a claims examiner not the deputy commissioner.);
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Hernandez v. Sealand Services Inc., 9 BRBS 1076 (1978); Mazzella v. United Terminals, Inc., 8 BRBS 755 (1978);
Traina v. Pittston Stevedoring Corp., 8 BRBS 715 (1978); Dunn v. United Terminals, Inc., 8 BRBS 751 (1978). See
also Fortier v. Bath Iron Works Corp., 15 BRBS 261 (1982) (The Board held that a deputy commissioner erred when he
vacated an attorney's fee award more than 30 days after a compensation order had been entered and issued a new order
in an amount different from the original award. Since the deputy commissioner's original order, which contained a § 28
award for attorney's fees, had been filed in accordance with § 19(e) and no further action was taken by either party
thereafter, the order became final on the thirtieth day after it was filed and the purported vacature of the award was
outside the scope of the deputy commissioner's authority. The Board vacated the deputy commissioner's later awards
and reinstated the original order.); Hill v. Nacirema Operating Co., 12 BRBS 120 (1980) (An assistant deputy
commissioner authorized to perform all functions of a deputy commissioner, possesses the authority to determine an
attorney's fee under § 28 of the Act. However, where the assistant deputy commissioner substantially reduced the
amount requested a sufficient explanation of the reasons therefor must be given.).

(n27)Footnote 27. Ayers Steamship Co. v. Bryant, 554 F.2d 812, 5 BRBS 317 (5th Cir. 1977); Thensted v. Litton
Systems, Inc., 5 BRBS 231 (1976).

(n28)Footnote 28. See Fino v. Bethlehem Steel Corp., 5 BRBS 223 (1976); Watkins v. Newport News
Shipbuilding & Dry Dock Co., 8 BRBS 556 (1978), rev'd in part, 594 F.2d 986, 9 BRBS 1089 (4th Cir. 1979);
Monahan v. Portland Stevedoring Co., 8 BRBS 653 (1978); Chandler v. Newport News Shipbuilding & Dry Dock Co.,
8 BRBS 293 (1978).

Although the administrative law judge may award fees for work done at the deputy commissioner level he is not
required to do so, since the attorney can always apply directly to the deputy commissioner. Sierra v. Maher Terminals,
Inc., 7 BRBS 20 (1977).

(n29)Footnote 29. Fino v. Bethlehem Steel Corp., 5 BRBS 223 (1976).

(n30)Footnote 30. Watkins v. Newport News Shipbuilding & Dry Dock Co., 8 BRBS 556 (1978), rev'd in part,
594 F.2d 986, 9 BRBS 1089 (4th Cir. 1979); Monahan v. Portland Stevedoring Co., 8 BRBS 653 (1978); Hansen v.
Oilfield Safety, Inc., 8 BRBS 835 (1978).

(n31)Footnote 31. Campbell v. Blake Construction Co., 8 BRBS 667 (1978); Ellis v. Blake Construction Co., 8
BRBS 650 (1978).

(n32)Footnote 32. Smith v. Cares Terminal, 9 BRBS 121 (1978) (Since the employer failed to object to the
claimant's petition for attorney's fees before the administrative law judge, the Board would not consider the employer's
objections raised on appeal.); Monahan v. Portland Stevedoring Co., 8 BRBS 653 (1978) (If the employer fails to
exhaust all his remedies at the hearing level, he cannot thereafter object to a fee application on appeal.); Watkins v.
Newport News Shipbuilding & Dry Dock Co., 8 BRBS 556 (1978), rev'd in part, 594 F.2d 986, 9 BRBS 1089 (4th Cir.
1979); Jenkins v. Maryland Shipbuilding & Dry Dock Co., 6 BRBS 550 (1977) (The proper forum for resolving most
questions concerning attorney's fees, if at all possible, is the one where the services were performed.). See also Pinell v.
Patterson Serv., 22 BRBS 61 (1989) Where employer requested costs assessed against claimant under § 26, the Board
dismissed the request to the extent that it referred to proceedings before the ALJ, since employer failed to raise this
issue below. Furthermore, as the Board found for claimant, employer was clearly not entitled to costs for proceedings
before the Board.); Benschoter v. Brady-Hamilton Stevedore Co., 18 BRBS 15 (1985) (Where claimant's Notice of
Appeal was not filed within 30 days from the date on which the Order Awarding Attorney Fee was filed, the Board did
not have jurisdiction to consider claimant's appeal or employer/carrier's cross-appeal. The Board accordingly denied the
motions for reconsideration by claimant and employer/carrier.).

(n33)Footnote 33. Camarillo v. National Steel & Shipbuilding Co., 10 BRBS 54 (1979) (When the deputy
commissioner's award is appealed to the Board the record should include the attorney's fee request and the deputy
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commissioner's compensation order.); Hernandez v. Sealand Services Inc., 9 BRBS 1076 (1978) (Since the attorney's
fee award by the deputy commissioner is discretionary, the administrative law judge is not empowered to review the
adequacy of the fee.); Mazzella v. United Terminals, Inc., 8 BRBS 755 (1978), reaff'd on reconsideration, 9 BRBS 191
(1978) (Discretionary acts are appealed directly to the Board, not the administrative law-judge.).

Claimant's attorney has 30 days to seek review of the deputy commissioner's award. Hawkins v. Golden Commissary,
8 BRBS 664 (1978).

See also Glenn v. Tampa Ship Repair and Dry Dock, 18 BRBS 205 (1986) (The Board affirmed the ALJ's authority
to refuse to hear the case and his remand back to the deputy commissioner. The only issue presented was that of legal
fee liability, which, in the absence of contested facts, is appealable directly from the deputy commissioner to the Board.
To the extent that the Board's prior decision in Jarrell is inconsistent with this result, it was overruled.); Taylor v.
Cactus Int'l, Inc., 13 BRBS 458 (1981) (In a case of first impression, the Board held that a deputy commissioner may
not award an attorney's fee to a claimant's counsel where the informal conference was inconclusive, no agreement had
been reached, and a formal hearing before an ALJ had been requested by the employer. Accordingly, the Board vacated
the deputy commissioner's award of claimant's attorney's fee as premature under § 28(a).).

(n34)Footnote 34. See Freer v. Duncanson-Harrelson Co., 9 BRBS 888 (1979); Hildebrand v. Bergstrom Fiscal
Control Office, 9 BRBS 176 (1978); Camarillo v. National Steel & Shipbuilding Co., 10 BRBS 54 (1979); Adams v.
Brady-Hamilton Stevedore Co., 10 BRBS 174 (1979); Holmes v. Tampa Ship Repair & Dry Dock Co., 8 BRBS 455
(1978); Castagna v. Sears, Roebuck & Co., 8 BRBS 591 (1978); Offshore Food Service Inc. v. Murillo, 1 BRBS 9
(1974), aff'd sub nom. Offshore Food Service, Inc. v. BRB, 524 F.2d 967, 3 BRBS 139 (5th Cir. 1975); McCue v.
International Terminal Operating Co., 4 BRBS 235 (1976).

See also Potomac Iron Works v. Love, 673 F.2d 537, 14 BRBS 777 (D.C. Cir. 1982) (In a case of first impression the
District of Columbia Circuit held that the propriety of an ALJ's award of travel expenses to successful claimants
following informal conferences presents a pure question of law capable of being reviewed by the Board. The court
reversed the Board's refusal to exercise its jurisdiction to review the assessment and its holding that the matter presented
no substantial issue of law or fact. The case was remanded to the Board for a determination of whether the ALJ acted
within her discretion in awarding travel expenses to this respondent in the absence of an attorney fee award since
resolution of the legal question as to the authority to make an award of this type of expense should be by the Board in
the first instance as the agency charged with the administration of the statute.); Memmer v. ITT/Sheraton Washington,
18 BRBS 123 (1986) (The Board reversed an ALJ bonus awarded to claimant's attorney where claimant's inability to
communicate did not affect the complexity of the issues in the case. Although claimant's attorney may have had to
spend extra time investigating the facts, the extra time was undoubtedly reflected in the itemized hours.); Hobbs v. Stan
Flowers Co., 18 BRBS 65 (1986) (The Board reversed an ALJ's award of interest on an attorney's fee award since there
was no authority supporting it. The policies that favored interest on compensation awards did not apply. The
augmentation of the hourly rate to reflect delay in payment was not authorized by the regulations and therefore
constituted an abuse of discretion. The Board accordingly vacated the $150 rate and modified the award to an hourly
rate of $120, which counsel stated was his customary rate for work of this type.); Battle v. A.J. Ellis Constr. Co., 16
BRBS 329 (1984) (The Board affirmed the ALJ's decision and order and held that: (1) the employer failed to show that
the fee awarded was unreasonable, other than to assert that it was high in relation to the benefits awarded; (2) the
employer did not meet its burden of showing that the complexity of the case did not support an attorney fee in the
amount awarded; (3) the fact that claimant did not prevail on § 49 did not preclude a fee for work on that issue; (4)
although the post-hearing settlement negotiations may not have been conducted in the presence of the ALJ, they were
clearly done at a time when the ALJ retained jurisdiction of the case; (5) the employer presented no evidence or
argument that the time spent for the settlement negotiations were not necessary to establishing entitlement; and (6) the
time spent in opposing the employer's efforts to take claimant's deposition was compensable, since the Board has held
that discovery is not available as a matter of constitutional right and the allowance of depositions in particular is
discretionary.).
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(n35)Footnote 35. Adams v. Brady-Hamilton Stevedore Co., 10 BRBS 174 (1979) (The Board has upheld large
reductions in the fees requested only when the administrative law judge's decision showed a careful analysis of the fee
petition in light of the criteria for approving reasonable fees.); Palmore v. Washington Metropolitan Area Transit
Authority, 9 BRBS 388.22 (1978) (Absent a showing of some subjective comment, rather than a mere listing of the
criteria in the regulations, the Board can't review the appropriateness of a fee award.); Paris v. General Dynamics Corp.,
9 BRBS 441 (1978) ("If the deputy commissioner believes that certain services are not compensable, or that the number
of hours charged is inflated, or the hourly rate is excessive, or that any other reason requires the reduction, the deputy
commissioner should so state."); Hildebrand v. Bergstrom Fiscal Control Office, 9 BRBS 176 (1978).

See also Jensen v. Maryland Shipbuilding and Dry Dock Co., 15 BRBS 400 (1983) (The ALJ's substantial reduction
of the claimant's attorney'srequest for fees was affirmed where the award was reduced to an amount based on the
attorney's customary hourly rate and the ALJ set forth a detailed rationale in support of that hourly rate. Thus, since the
complexity of the medical evidence and issues involved were considered along with counsel's experience and the
substantial award of benefits obtained by counsel, the ALJ's failure to indicate in the Supplemental Order that the award
was being reduced constituted harmless error.); Collins v. General Dynamics Corp., 14 BRBS 458 (1981) (The Board
modified an attorney's fee award by increasing it to the amount originally requested because it had been a very modest,
reasonable, undisputed amount, and because the deputy commissioner had substantially reduced it without giving an
adequate reason. The board continued to adhere to its established rule that a subsequently filed explanatory brief was
insufficient to meet the deputy commissioner's responsibility to set forth his rationale.); Palmore v. The Washington
Metro. Area Transit Auth., 14 BRBS 401 (1981) (The Board remanded the ALJ's finding substantially reducing
requested attorney's fees and costs where the reduction was inadequately explained, especially in light of the facts that:
the attorney was expert in the field, and had not requested an excessive hourly rate for the geographic area; the time
spent on medical research was necessary, and in fact expected, in the area of workers' compensation; and the ALJ stated
that he had no doubt that the services listed by counsel, and the time indicated for performance of each service, were
accurate. The Board did affirm the ALJ's reduction of an expert witness' fee because the reasons for that reduction were
explicitly set forth and within his discretion.); Huf v. Northwestern Constr., Inc., 13 BRBS 730 (1981) (The attorney's
fee award was vacated and remanded for further inquiry where the record did not provide enough information to allow
the Board to determine whether the claimant or the employer would be liable for the fee, and where the deputy
commissioner did not provide a sufficient explanation for the substantial reduction in the requested fee.); Luce v. Bath
Iron Works Corp., 12 BRBS 162 (1980) (The Board held that the administrative law judge's reduction in an attorney's
hourly rate from $70 to $60 was not substantial. Furthermore an administration law judge may justify a reduction based
upon his personal knowledge and experience of fee rates and the practice of law.).

(n36)Footnote 36. For cases where the Board has held that the administrative law judge or deputy commissioner
failed to give an adequate explanation, see Nicholson v. Intercountry S & M, 9 BRBS 466.2 (1978); Palmore v.
Washington Metropolitan Area Transit Authority, 9 BRBS 388.22 (1978); Morris v. California Stevedore & Ballast Co.,
8 BRBS 674 (1978); Beacham v. Atlantic & Gulf Stevedores, Inc., 7 BRBS 940 (1978); Bednarck v. I.T.O. Corp. of
Baltimore, 7 BRBS 708 (1978).

The Board has rejected the Director's argument that the deputy commissioner should provide an explanation for every
attorney's fee he approves. Mazzella v. United Terminals, Inc., 8 BRBS 755 (1978), reaff'd on reconsideration, 9 BRBS
191 (1978).

For cases where the Board held that the reduction of the fee request was not substantial, thereby eliminating the need
for explanation, see Ellis v. Blake Construction Co., 8 BRBS 650 (1978) (The claimant's attorney requested a $1000 fee
and $150 in costs, but was awarded an $800 fee and $150 in costs. Since this was not found to be a substantial reduction
no explanation was required.); Campbell v. Blake Construction Co., 8 BRBS 667 (1978) (A $200 reduction in the
$1400 fee requested was not considered to be substantial.).

See also Speedy v. General Dynamics Corp., 15 BRBS 448 (1983) (The Board reversed a reduction of attorney's fees
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for work performed before a deputy commissioner where the reduction in the award was made without a specific
discussion of how the regulatory criteria contained in 20 C.F.R. § 702.132 applied in this instance, or of how the deputy
commissioner arrived at the reduced hourly rate.); Cahill v. International Terminal Operating Co., 14 BRBS 483 (1981)
(The Board vacated and remanded a substantially reduced attorney's fee award where the ALJ reasoned that claimant's
attorney spent too much time in preparing for a § 8(f) issue when employer had conceded liability, where claimant
maintained that such work was necessary since employer had not conceded liability until the time of the hearing, but
where the record did not set forth the actual date liability had been conceded.).

(n37)Footnote 37. Jarrell v. Newport News Shipbuilding & Dry Dock Co., 10 BRBS 423 (1979).

(n38)Footnote 38. See also 20 C.F.R. § 702.134(a) (1990).

(n39)Footnote 39. The fact that the employer paid compensation under a state workmen's compensation law does
not alter the fact that he refused to pay compensation under Section 14, thereby making Section 28 applicable. Fairman
v. J.A. McCarthy Inc., 3 BRBS 239 (1976), aff'd mem., 547 F.2d 1161 (3d Cir. 1977).

The Board has held that an attorney's fee awarded under Section 28(a) was limited to the legal fees incurred by the
claimant after the employer had received notice of the claim and he had refused to make compensation payments. Jones
v. Chesapeake & Potomac Telephone Co., 11 BRBS 7, BRB No. 76-364 (1979).

See also Brown v. Bethlehem Steel Corp., 19 BRBS 200 (1986) (Where the Board, upon modifying the ALJ's award,
found claimant to be entitled to benefits above the amount voluntarily paid by employer, claimant's counsel was entitled
to an attorney's fee for having successfully prosecuted the claim.); Kemp v. Newport News Shipbuilding and Dry Dock
Co., 19 BRBS 50 (CRT) (1986) (The Fourth Circuit affirmed the Board's denial of an award of attorney's fees incurred
prior to employer's controversion of the claim.); Vanison v. Greyhound Lines, 17 BRBS 179 (1985) (Counsel was
entitled to an attorney's fee because he successfully obtained additional compensation before the ALJ. The ALJ's order
denying claimant an attorney's fee was vacated and the claim remanded to enable the ALJ to enter an appropriate award
based on the difference between the benefits voluntarily paid and those awarded by the ALJ.); Waganer v. Alabama Dry
Dock & Shipbuilding Co., 17 BRBS 43 (1985) (The Board held that the employer was statutorily liable for payment of
claimant's attorney's fees since the employer contested liability, was an active litigant in the proceedings, and had a real
economic interest in the outcome.); Thornton v. Beltway Carpet Serv., 16 BRBS 29 (1983) (The Board reversed and
remanded an attorney's fee award that had been substantially reduced and then awarded against the claimant by a deputy
commissioner. The fact that the employer withdrew its initial controversion of the claim did not exempt the employer
from the payment of the attorney's fees where the employer declined to pay compensation and claimant retained counsel
who successfully prosecuted the claim. As the deputy commissioner erred in assessing the fee against the claimant she
also erred in considering 20 C.F.R. § 702.132 and claimant's financial circumstances in setting the fee. It was also
erroneous to determine the fee liability by letter. On remand, a proper order awarding fees is to be issued.).

(n40)Footnote 40. Brattoli v. International Terminal Operating Co., 2 BRBS 57 (1975). See also Jenkins v. Federal
Marine Terminal, 15 BRBS 157 (1983) (The Board held that prevailing on the issue of the timeliness of a claim does
not constitute successful prosecution of a claim for purposes of awarding attorney fees where it is also found that
claimant sustained no loss in wage earning capacity. The ALJ's reliance on Brattoli v. International Terminal Operating
Co., which held that establishing jurisdiction constituted successful prosecution of a claim, was misplaced. In Brattoli
the establishment of jurisdiction entitled claimant to medical expenses under the Act and thus constituted successful
prosecution of the claim. Since this claimant would have been entitled to medical expenses even if he had not prevailed
on the timeliness issue, claimant's attorney could not be said to have effected a successful prosecution of the claim.).

(n41)Footnote 41. Dolge v. Navy Resale System Office, 7 BRBS 967 (1978). See also Oilfield Safety and Mach.
Specialties v. Harman Unlimited, Inc., 625 F.2d 1248, 14 BRBS 356 (5th Cir. 1981) (The Fifth Circuit held that
claimant was entitled to attorney's fees even though the only issue he raised at the hearing was his right to receive
medical expenses.); Colburn v. General Dynamics Corp., 21 BRBS 219 (1988) (Counsel was entitled to an attorney's
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fee for successfully defending claimant's award of medical benefits, despite the denial of disability benefits.); Coats v.
Newport News Shipbuilding and Dry Dock Co., 21 BRBS 77 (1988) (Where neither employer nor the Director
conceded liability for a permanent total disability award prior to the modification hearing, claimant was required to
retain and be represented at the hearing by an attorney. Accordingly, since claimant obtained additional compensation
as a result of the modification proceedings, his attorney was entitled to a fee for his work during those proceedings.);
Geisler v. Continental Grain Co., 20 BRBS 35 (1987) (The ALJ erred in denying attorney fees where claimant was
found to be entitled to reimbursement for medical expenses. The fact that because of the large credit due employer,
claimant would not realize the entitlement for the forseeable future did not change the fact that claimant successfully
prosecuted his claim. Accordingly, the case was remanded for the ALJ to enter an appropriate fee award.); Morgan v.
General Dynamics Corp., 16 BRBS 336 (1984) (Where the claimant was awarded the payment of medical expenses, but
not compensation expenses, the claimant's attorney was entitled to an attorney's fee award based solely on the recovery
of the medical expenses.); Reid v. George Hyman Constr. Co., 13 BRBS 408 (1981) (The Board ruled that the attorney
of a claimant, who was denied benefits but granted medicals, was entitled to a fee because "the successful prosecution
of a claim includes establishing claimant's entitlement to past medical expenses.").

(n42)Footnote 42. Landrum v. Air America, Inc., 1 BRBS 268 (1975), aff'd, 534 F.2d 67 (5th Cir. 1976).

(n43)Footnote 43. See Speedy v. General Dynamics Corp., 15 BRBS 448 (1983) (On remand, the deputy
commissioner may consider that the ALJ's award of benefits in this case was reversed by the Board as one factor in
reassessing the attorney fee award. Since claimant was held to be entitled to medical benefits, counsel would be entitled
to a fee award despite the reversal of the claim for disability benefits.).

(n44)Footnote 44. Luke v. Petro-Weld, Inc., 8 BRBS 369 (1978). See also Caudill v. Sea Tac Alaska Shipbuilding,
22 BRBS 10 (1989) (Claimant's entitlement to medical benefits was not on appeal to the Board. Therefore, claimant
"successfully prosecuted" his claim, and employer was liable for attorney's fees for work performed before the deputy
commissioner and the ALJ. Accordingly, on remand the ALJ must award claimant's counsel attorney's fees, paid by
employer, for work performed at the ALJ level. The deputy commissioner must also issue a proper order awarding
attorney's fees.).

(n45)Footnote 45. Shoemaker v. Schiavone & Sons, Inc., 5 BRBS 348 (1977) (The critical element is that the
efforts of claimant's attorney on behalf of his client resulted in a substantial award and increased benefits.). See also
Bakke v. Duncanson-Harrelson Co., 13 BRBS 276 (1981) (The Board affirmed the awarding of claimant's attorney's fee
for the second hearing. The Board also allowed claimant's attorney's fee for the first appeal but disallowed a fee for the
second appeal where claimant's attorney's arguments were simply a repetition of his position on the first appeal, and
ultimately accrued no benefit for his client; and the Board granted a fee for the third appeal where his attorney secured
for claimant a disability award which was lower than the original one, but still beneficial in contrast to an even lower
award or none at all.).

(n46)Footnote 46. Overseas African Construction Corp. v. McMullen, 500 F.2d 1291 (2d Cir. 1974). See also
Smelcer v. Nat'l Steel and Shipbuilding Co., 16 BRBS 117 (1984) (The Board affirmed an ALJ's decision and awarded
attorney's fees to the claimant, where the Ninth Circuit had vacated the original § 14(e) assessment but the claimant's
entitlement to additional compensation remained in controversy. Since the ALJ awarded claimant additional
compensation, claimant's counsel was entitled to an attorney's fee for successful prosecution of the appeal.).

(n47)Footnote 47. Atlantic & Gulf Stevedores, Inc. v. Director, OWCP, 542 F.2d 602, 4 BRBS 79 (3d Cir. 1976).
See also Hensley v. Washington Metro. Area Transit Auth., 690 F.2d 1054, 15 BRBS 43 (CRT) (D.C. Cir. 1982) (The
D.C. Circuit held that a claimant's successful opposition to an employer's petition for certiorari before the Supreme
Court constitutes successful prosecution of a claim for purposes of awarding attorney's fees pursuant to § 28(a) of the
Act since the compensation order of the lower court only becomes final and enforceable if claimant's attorney is
successful in opposing the writ. Further, denial of the fee petition would run counter to the legislative intent that
"attorneys' fees not diminish the recovery of a claimant." Although the employer argued that the circuit court lacked
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authority to award fees for work performed before another court, it was held that § 28(c) does not divest the court of
such authority, particularly since the Supreme Court had made an explicit choice to leave the fee decision with the
appellate court.); Laplante v. General Dynamics Corp., 15 BRBS 83 (1982) (Although the preamendment Act did not
authorize the assessment of attorney's fees against the employer, it is now well settled that such fees may be awarded for
post amendment work on a claim arising under the pre-amendment Act, awarding fees for the successful defense of the
employer's appeal.); Jarrell v. Newport News Shipbuilding and Dry Dock Co., 14 BRBS 883 (1982) (The Board
rejected an employer's objections to an attorney fee request where the hourly rate requested was reasonable, awarding
fees for time spent successfully defending a fee request and upholding a quarter-hour minimum charge.); Morris v.
Washington Metro. Area Transit Auth., 12 BRBS 208 (1980) (The successful defense of a compensation claim against
an appeal is tantamount to a successful prosecution entitling claimant to attorney's fees for work performed before the
Board under § 28.).

(n48)Footnote 48. Portland Stevedoring Corp. v. Director, OWCP, 552 F.2d 293, 6 BRBS 61 (9th Cir. 1977) (The
Ninth Circuit held that successfully defending an appeal of a "lump sum" computation order made by the deputy
commissioner under former Section 14(j) was not tantamount to successfully prosecuting a compensation claim.
Although the provision for "lump sum" payments no longer exists in Section 14, it appears that the reasoning the court
used in determining who should pay the attorney's fees still appears to be good law.).

(n49)Footnote 49. Henley v. Lear Siegler, Inc., 14 BRBS 970 (1982) (The Board vacated an award of attorney fees
that had been made pursuant to § 28(b) since the requisite controversy over "additional" compensation to which the
employee may be entitled did not exist. The employer had reinstated voluntary payments, after an informal conference,
in an amount that negated any controversy as to the amount of "additional" compensation due. The mere fact that the
employer made these payments under protest was not sufficient to create a controversy. A contrary holding would
penalize the employer for making payments in amounts most favorable to the rights of the claimant, contrary to the
intent of Congress. Further, since the employer reinstated voluntary benefits in the full amount due prior to claimant's
retention of the counsel now claiming a fee, claimant did not obtain a greater amount of compensation under the final
compensation order than that which was paid or tendered by the employer on a voluntary basis. The Board also found §
28(a) inapplicable since the employer had paid partial compensation without an award.).

(n50)Footnote 50. See Section 28(b) of the Longshore Act, 33 U.S.C. § 928(b) and 20 C.F.R. § 702.134(b) (1990).
See also I. V. Armor v. Maryland Shipbuilding & Dry Dock Co., 22 BRBS 316 (1989) (The Board's holding, in a prior
appeal of the case, that a written offer of compensation as settlement of a claim without an award is a valid tender of
compensation pursuant to § 28(b), constituted the law of the case, which the Board declined to reconsider. Accordingly,
where employer's written settlement offer of $35,000 as compensation was rejected by claimant, who subsequently
received an award of $12,058, the ALJ's order that the attorney's fee be assessed against claimant was affirmed.);
Kleiner v. Todd Shipyards Corp., 16 BRBS 297 (1984) (A Board member affirmed the awarding of attorney's fees and
costs against employer for work performed during the proceedings before the ALJ, since where an employer pays
compensation without an award and, thereafter, a conflict arises over additional compensation, liability for attorney's
fees will be with employer if claimant successfully obtains greater compensation than that originally agreed to by the
employer.).

(n51)Footnote 51. See Ayers Steamship Co. v. Bryant, 544 F.2d 812, 1977 A.M.C. 3, 5 BRBS 317 (5th Cir. 1977);
Scott v. C & C Lumber Co., Inc., 9 BRBS 815 (1978); Brown v. Rothchild-Washington Stevedore Co., 8 BRBS 539
(1978); Wilson v. Old Dominion Stevedoring Corp., 3 BRBS 224 (1976). Savannah Mach. & Shipyard Co. v. Director,
OWCP, 642 F.2d 887, 13 BRBS 294 (5th Cir. 1981) (Where employer tendered partial compensation but refused to pay
the total amount claimed, thereby necessitating claimant's use of an attorney's services to successfully prosecute his
claim, the court found employer liable for claimant's attorney's fee pursuant to § 28(b). Neither the fact that claimant
had accepted some payment from employer nor that employer had been found not liable for additional compensation
was relevant to the "spirit of the Act" or "logic of the [s]ection."); Gulley v. Ingalls Shipbuilding, Inc., 22 BRBS 262
(1989) (The attorney fee awards were not premature where the issues of attorney's fee liability and the proper
calculation of claimant's hearing loss benefits were on appeal. Furthermore, since counsel obtained greater
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compensation for claimant than that originally agreed to by employer, the Board affirmed the ALJ's determination that
employer was liable for the attorney's fee awards.); Fairley v. Ingalls Shipbuilding, 22 BRBS 184 (1989) (The Board
held that the value of receiving a large lump sum award rather than a small continuing award is sufficient to establish
that claimant has obtained a "greater compensation" pursuant to § 28(b). Accordingly, the ALJ's determination that
employer was liable for the attorney's fee awards was affirmed.); Ping v. Brady-Hamilton Stevedore Co., 21 BRBS 223
(1988) (A controversy for purposes of § 28(b) arose when employer ceased making voluntary payments. Accordingly,
since: (1) all fees awarded were for services performed after the suspension of voluntary payments; (2) claimant
ultimately succeeded in obtaining additional compensation; and (3) employer did not challenge the amount of the fee
awarded, the Board affirmed the deputy commissioner's award of an attorney's fee.); Trachsel v. Brady-Hamilton
Stevedore Co., 15 BRBS 469 (1983) (The Board vacated an attorney's fee award that had been assessed against the
employer where the employer continued to make voluntary compensation payments after a controversy over additional
payments arose and the date that the controversy arose could not be determined from the record, making it impossible to
accurately apportion liability for the attorney's fees between claimant and the employer. Although claimant argued that
the employer was liable for the entire attorney's fee, including fees charged for services performed prior to the
development of the controversy over the nature and extent of disability, the Board held that such liability would be
inconsistent with the statutory scheme and the unique manner in which § 28(b) limits the employer's liability for
attorney's fees, remanding for a determination of the date the controversy over claimant's entitlement to benefits arose.).

(n52)Footnote 52. Barber v. Tri-State Terminals, Inc., 3 BRBS 244 (1976).

(n53)Footnote 53. Brown v. Rothchild-Washington Stevedore Co., 8 BRBS 539 (1978) (The controversy was
never litigated since the parties reached an agreement on the day of the hearing. Noting that a diligent effort was
required on the part of claimant's attorney to get the employer to admit the extent of the employer's liability and the
compensation benefits due the employee, the Board allowed attorney's fees to be assessed against the employer. "To
permit employer to escape liability for the attorney's fee by a last-minute stipulation on these issues, when it was
employer who forced claimant's attorney to prepare for a hearing on them, would be against the policy of the Act. If
employer is not held liable the only alternative is for claimant to be held liable for the fee. It would become a lien upon
his compensation award. 33 U.S.C. § 928(c). Permitting employer to escape payment of claimant's attorney fee would
act only to discourage settlement.").

See also National Steel & Shipbuilding Co. v. United States Dep't of Labor, OWCP, 606 F.2d 875 (9th Cir. 1979)
(Section 28(b) of the Longshoremen's Act does not contemplate "the making of a written recommendation by the deputy
commissioner as a precondition to the imposition of liability for attorney's fees."); Gjertson v. Pacific Architects and
Eng'rs, 14 BRBS 885 (1981) (The Board vacated a lump sum settlement and gave the parties an opportunity to
renegotiate the agreement pursuant to the Board's decision in Carswell v. Wills Trucking. Although the settlement
provided for attorneys fees to be deducted from the total settlement, it was unclear whether claimant was cognizant of
the minimum compensation benefits he would receive in pocket from the total settlement proceeds.); Carpenter v.
Lockheed Shipbuilding and Constr. Co., 14 BRBS 382 (1981) (The Board remanded an attorney's fee dispute in a case
that involved a settlement agreement where the standards set forth in Carswell v. Wills Trucking had not been followed.
Upon remand, there must be an agreement between the parties that the original sum indicated in the settlement for
claimant's attorney's fee encompasses all services, and the deputy commissioner must approve the sum as being fair to
the claimant and reasonable for the attorney. In the event of disagreement on any of these points, the issue must be
transferred to an ALJ for a factual determination as to what the fee amount encompasses. The administrative law judge's
intervention creates the possibility that the attorney may have to submit separate fee petitions to each review level, thus
allowing liability for the fee to be assigned to either party, and consequently rendering the compensation settlement
nugatory.); Barber v. FNC Marine & Rail Equip. Div., 13 BRBS 1081 (1981) (The order of the deputy commissioner,
reducing the amount of the attorney's fees provided for in a settlement, was vacated and remanded for: an express
finding of whether the amount allocated to the claimant in the original settlement was in the claimant's best interests
under § 8(i)(A); a redetermination of whether the requested attorney's fees were reasonable; and a reasoned explanation
for any substantial reduction in the requested fees.); Aquilino v. ITT Continental Baking Co., 13 BRBS 576 (1981)
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(Where there was a dispute between claimant and his attorney over their respective shares of a lump sum settlement, but
where it was unclear if the parties had ever understood whether the settlement encompassed only claimant's
compensation or also his attorney's fee, and where other circumstances were contrary to its holding in Carswell v. Wills
Trucking, the Board vacated the entire compensation order and remanded the case to the deputy commissioner for
further determinations. Upon remand the parties must resubmit the settlement, specify whether or not it covers an
attorney's fee, and, if it does, be given the opportunity to condition it on a maximum fee award, with the deputy
commissioner deciding if the amount of compensation claimant will actually receive is in his best interest. If the
settlement does not allow for, or the parties cannot agree upon, an attorney's fee, claimant's attorney must then make his
application in the usual manner.); Enright v. St. Louis Ship, 13 BRBS 573 (1981) (The Board vacated an attorney's fee
award for work on a case that ended in a lump sum settlement because it was unclear whether the settlement was
intended to encompass the fee and, if so, whether claimant was aware of the amount of compensation he would actually
receive, factors mandatory pursuant to the Board's holding in Carswell v. Wills Trucking. Consequently, on remand the
deputy commissioner must determine if the lump sum includes compensation and attorney's fees, determine if the
amount of compensation claimant actually receives is in his best interest pursuant to § 8(i)(A), and whether the fee
request is reasonable. If the fee request is not reasonable and/or not in claimant's best interest, he must give specific
reasons for the findings.); Ware v. International Great Lakes Shipping Co., 13 BRBS 535 (1981) (Where a factual
dispute still existed as to whether a settlement of a compensation claim also settled all of the attorney's requested fees
for services rendered at the ALJ level as well as during the successful settlement of the claim, the case was remanded to
the deputy commissioner to resolve the issue informally, with instructions to transfer the case to the ALJ for a hearing if
the settlement attempt fails.); Carswell v. Wills Trucking, 13 BRBS 340 (1981) (Although a lump sum settlement which
encompassed both claimant's compensation and attorney's fee violated neither § 8(i)(A) nor § 28, the Board vacated the
settlement approval and remanded the case for a redetermination of whether the settlement was in the best interest of
claimant in light of the factors enumerated in Clefstad v. Perini N. River Assocs. In the original settlement claimant was
required to pay his attorney's fee out of the lump sum before the amount the attorney would request was known, thus
making it impossible for claimant to be cognizant of minimum amount he would actually receive from the total
settlement proceeds. The Board established the following alternative guidelines for resolving a claimant's attorney's fee
in the settlement context: (1) two separate settlements could be proposed, one disposing of the claim for compensation
and the other disposing of the claimant's attorney's fee; or (2) the parties could agree to a totalamount which covers the
claimant's compensation and attorneys' fee but expressly specifies the minimum amount the claimant may receive as
compensation; or (3) the parties could settle on the amount of compensation and submit the resolution of the attorney's
fee issue to the proper administrative body.); Ross v. General Dynamics Corp., 11 BRBS 449 (1979) (Section 28(b) of
the Longshoremen's Act does not require that actual litigation take place before an ALJ may assess attorney's fees
against an employer.).

(n54)Footnote 54. Barber v. Tri-State Terminals, Inc., 3 BRBS 244 (1976). See also Mason v. Baltimore
Stevedoring Co., 22 BRBS 413 (1989) (Where claimant obtained additional compensation in proceedings before the
ALJ, employer was liable for claimant's attorney fee despite the facts that it followed the deputy commissioner's
recommendation and claimant accepted the compensation payments. Furthermore, as it is not proper to limit an award
of attorney's fees to an amount equal to or less than the compensation awarded where a larger fee is reasonable, the
amount of the fee was not to be based solely upon the difference between the amount awarded and the amount tendered
or paid, but rather upon several other factors.); Ryan v. Newport News Shipbuilding and Dry Dock Co., 19 BRBS 208
(1986) (Employer was not liable for the attorney's fee because it agreed with claimant's position and did not oppose
claimant. Accordingly, since counsel's fee was reasonable it was assessed against claimant as a lien on the
compensation award.).

(n55)Footnote 55. Alston v. United Brands Co., 5 BRBS 600 (1977).

(n56)Footnote 56. Holston v. National Steel & Shipbuilding Co., 5 BRBS 794 (1977).

(n57)Footnote 57. See 20 C.F.R. § 702.317 (1990) for a description of preparation and transfer of a case from the
deputy commissioner to the administrative law judge for a hearing.
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(n58)Footnote 58. Wilson v. Old Dominion Stevedore Co., 3 BRBS 224 (1976).

(n59)Footnote 59. McCray v. Ceco Steel Co., 5 BRBS 573 (1977).

(n60)Footnote 60. See Section 28(b) of the Longshore Act, 33 U.S.C. § 928(b) and 20 C.F.R. § 702.133(b) (1985).

(n61)Footnote 61. Brown v. Lykes Brothers Steamship Co., Inc., 6 BRBS 244, 249 (1977).

(n62)Footnote 62. Barber v. Tri-State Terminals, Inc., 3 BRBS 244 (1976) (It is not proper to limit an attorney's
fees to an amount equal to or less than the compensation awarded when all the circumstances indicate a larger fee is
reasonable.). See also Piecoro v. Pittston Stevedoring Corp., 8 BRBS 360 (1978); Dolge v. Navy Resale System Office,
7 BRBS 967 (1978); Kelley v. Handcor, Inc., 1 BRBS 319 (1975), aff'd, 568 F.2d 143 (9th Cir. 1975).

(n63)Footnote 63. Brown v. Lykes Brothers Steamship Co., Inc., 6 BRBS 244 (1977).

The Board has held that neither the statute nor the regulations specifically limit the legal fees chargeable against the
employer to payments for services rendered on issues on which the claimant was successful. Cherry v. Newport News
Shipbuilding & Dry Dock Co., 8 BRBS 857 (1978) ("[W]e hold that a determination of the reasonable necessity of
professional services cannot be made purely on the basis of whether the work related to an issue on whichclaimant was
ultimately successful. All of counsel's services can be considered for a fee award, as long as he succeeded in increasing
claimant's entitlement to compensation as provided in section 28 of the Act. The administrative law judge should
determine necessity by considering the likelihood of success on a given issue in light of the established law, the benefits
to be obtained and other factors counsel should have in mind at the time he performs the services.").

(n64)Footnote 64. See Section 28(b) of the Longshore Act, 33 U.S.C. § 928(b) and 20 C.F.R. § 702.134(b) (1985).

(n65)Footnote 65. Scott v. C & C Lumber Co., Inc., 9 BRBS 815 (1978); Holmes v. Universal Maritime, 5 BRBS
488 (1977); Hadel v. I.T.O. Corp. of Baltimore, 6 BRBS 519 (1977). See also Flowers v. Marine Concrete Structures,
Inc., 19 BRBS 162 (1986) (The Board found that where the litigation at the ALJ level resulted from claimant's
intransigence rather than any controversion by employer, and claimant did not obtain greater compensation than the
amount which employer voluntarily paid or agreed to, counsel did not establish any error in the ALJ's refusal to assess a
fee against employer. Furthermore, in the absence of evidence that the intransigence was claimant's rather than
counsel's, the Board held that it was counsel's and declined to award a fee assessed against claimant, noting that to do
otherwise would be to encourage litigation at claimant's expense.). But see Turney v. Bethlehem Steel Corp., 17 BRBS
232 (1985) (Since claimant successfully prosecuted his claim against the employer, notwithstanding the fact that the
employer's significant overpayment, coupled with the ALJ's award of § 8(f) relief insured that claimant will not realize
this award until the Secretary of Labor's overpayment credit is completely extinguished many years from now, the
Board held that such an award nevertheless is sufficient justification to support the ALJ's award of attorney's fees under
§ 28(b).).

(n66)Footnote 66. Hadel v. I.T.O. Corp. of Baltimore, 6 BRBS 519 (1977); Granstrom v. Portland Stevedore Co.,
6 BRBS 745 (1977).

(n67)Footnote 67. Granstrom v. Portland Stevedore Co., 6 BRBS 745 (1977). But see Armor v. Maryland
Shipbuilding & Dry Dock Co., 19 BRBS 119 (1986) (The Board held that employer's offer to settle the claim was a
tender of compensation pursuant to § 28(b). Accordingly, the ALJ's assessment of attorney's fees against employer was
vacated since employer properly tendered compensation without an award of benefits and counsel did not secure
additional compensation through resort to the adjudicative process. To the extent the prior Board decisions in
Granstrom and Hadel were inconsistent with this result, they were overruled.).

(n68)Footnote 68. Granstrom v. Portland Stevedore Co., 6 BRBS 745 (1977).
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(n69)Footnote 69. Handel v. I.T.O. Corp. of Baltimore, 6 BRBS 519 (1977).

(n70)Footnote 70. See Section 28(b) of the Longshore Act, 33 U.S.C. § 928(b) and 20 C.F.R. § 702.134(b) (1990).

See also Collington v. Ira S. Bushey & Sons, 13 BRBS 768 (1981) (The Board affirmed the ruling that the employer
was liable for claimant's attorney's fees, pursuant to § 28(b), for a hearing before the ALJ in which claimant disputed the
deputy commissioner's compensation recommendation, even though employer had followed it. The statute would have
relieved employer of liability only if it had offered to submit the case to an independent medical examiner and had
agreed in advance to be bound by his opinion.); Caraballo v. Northeast Marine Terminal Co., 11 BRBS 514 (1979) (The
Board held that the employer was not relieved of liability under § 28(b) because it did not offer to submit the case to an
independent medical examiner and agree, in advance, to be bound by the examiner's opinion; and because it failed to
raise the attorney's fee issue for the first time at the hearing level.); Jones v. I.T.O. Corp. of Baltimore, 9 BRBS 583
(1979) (The liability of an employer for attorney's fees is dependent on whether the person evaluating the claimant's
condition is truly an independent medical examiner.).

(n71)Footnote 71. Hadel v. I.T.O. Corp. of Baltimore, 6 BRBS 519 (1977); Holmes v. Universal Maritime Service
Corp., 5 BRBS 488 (1977). See also Byrum v. Newport News Shipbuilding and Dry Dock Co., 14 BRBS 833 (1982)
(The Board upheld an award of attorney's fees for work performed prior to the employer's last voluntary compensation
payment but reversed the imposition of liability for the fees for work performed during the hearing where the attorney
was unsuccessful in obtaining any benefits greater than thatconceded by the employer, remanding the case to the
adminstrative law judge for a determination of whether it was necessary for claimant's attorney to participate in the
hearing in order to establish the employer's liability for attorney fees for work prior to the hearing with instructions to
the attorney to submit a more detailed fee application.).

(n72)Footnote 72. See 20 C.F.R. § 702.135 (1990).

(n73)Footnote 73. See Presley v. Tinsley Maintenance Service, 9 BRBS 588 (1977); Smelcer v. National Steel &
Shipbuilding Co., 6 BRBS 215 (1977); Stillwell v. The Home Indemnity Co., 5 BRBS 436 (1977); De Felice v. Pittston
Stevedoring Corp., 5 BRBS 660 (1977); Bradshaw v. J.A. McCathy, Inc., 3 BRBS 195 (1976), aff'd mem., 547 F.2d
1161 (3d Cir. 1977), vacated and remanded, 97 S. Ct. 2967 (1977), aff'd mem., 564 F.2d 89 (3d Cir. 1977) ("[C]ongress
intended to place the financial burden of the litigation upon the employer in certain instances where claimant has been
successful. Therefore, to ensure that the successful claimant receive the compensation due him under the Act
undiminished by litigation expenses, we hold that in those cases where an attorney's fee is awarded, reasonable and
necessary costs and expenses incurred during the course of a proceeding by the claimant may also be assessed against
the employer."); Hillary v. I.T.O. Corp., 3 BRBS 409 (1976), aff'd mem., 551 F.2d 306 (4th Cir. 1977); Suarez v.
Sealand Service, Inc., 3 BRBS 17 (1975), rev'd on other grounds, 552 F.2d 985, 5 BRBS 632 (3d Cir. 1977).

(n74)Footnote 74. Piecoro v. Pittston Stevedoring Corp., 8 BRBS 360 (1978); Robinson v. Bethlehem Steel Corp.,
6 BRBS 723 (1977). See Morris v. California Stevedore & Ballast Co., 8 BRBS 674 (1978) (The administrative law
judge must specifically rule on which items he is allowing and which items are to be disallowed.). See also Hernandez
v. National Steel & Shipbuilding Co., 13 BRBS 147 (1981) (Where § 28(d) allows for an expert witness fee if an
attorney's fee is otherwise proper and the ALJ concludes that the testimony was necessary, the Board, having already
found the attorney's fee to be proper, reversed the ALJ's disallowal of a physician's consultation fee and remanded the
case for a determination of whether his medical report was necessary.).

(n75)Footnote 75. See Section 28(c) of the Longshore Act; 33 U.S.C. § 928(c) and 20C.F.R. § 702.134 (1990);
Portland Stevedoring Co. v. Director, OWCP, 552 F.2d 293, 6 BRBS 61 (9th Cir. 1977).

For a case where attorney's fees were awarded against the claimant, see Orkrey v. General Dynamics Corp., 8 BRBS
543 (1978).
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(n76)Footnote 76. Section 28(c) of the Longshore Act, 33 U.S.C. § 928(c); Portland Stevedoring Co. v. Director,
OWCP, 552 F.2d 293, 6 BRBS 61 (9th Cir. 1977).

(n77)Footnote 77. Brown v. Rothchild-Washington Stevedore Co., 8 BRBS 539 (1978). See also Medrano v.
Bethlehem Steel Corp., 23 BRBS 223 (1990) (Where employer declined to stipulate to claimant's entitlement to
benefits, a prerequisite to its own entitlement to Section 8(f) relief, and requested the formal hearing, and the Director's
participation in the hearing was not mandated and there was no showing that the Director otherwise instituted or
continued the proceedings in the case without reasonable ground, the Board held that the ALJ erred in assessing
attorney's fees against the Special Fund pursuant to Section 26. Furthermore, Section 28, the only other provision of the
Act under which fees for attorneys can be granted, allows for a fee award only to a claimant's representative.
Accordingly, the Board reversed the ALJ's award of employer's counsel's fee against the Special Fund, vacated the
award of claimant's counsel's fee against the Special Fund, and modified the latter award to reflect that it is granted as a
lien against claimant's compensation.); Bingham v. General Dynamics Corp., 20 BRBS 198 (1987) (Inasmuch as the
Special Fund cannot be held liable for attorney's fees under § 28, the ALJ's assessment of such against the Fund was
error. Accordingly, the Board vacated the ALJ's award and held employer liable.); Phelps v. Newport News
Shipbuilding & Dry Dock Co., 16 BRBS 325 (1984) (Counsel for the claimant was not entitled to an attorney fee since
§ 8(f) was the only issue before the Board.); Still v. Todd Pac. Shipyards, 14 BRBS 890 (1982) (The Board vacated an
assessment of attorney fees against the Special Fund where the employer's failure to admit liability for permanent total
disability benefits and § 10(f) adjustments resulted, in part, in the present litigation. Since the employer had been
dismissed from the action in a previous order, attorney fees could not be assessed against it; nor would the Board hold
claimant liable for the fees, concluding that no attorney fee would be awarded in this case.); Brady v. Bethlehem Steel
Corp., 13 BRBS 1044 (1981) (The incompleteness of the record caused the remand of a case involving the Special
Fund's liability for attorney's fees where it prevented the Board from examining the nature of the controversy at the ALJ
level todetermine if the employer had a pecuniary interest in the outcome of the case and, thus, was liable.); Galin v.
Bath Iron Works, 13 BRBS 95 (1981) ("When an employer is a party to a case involving the Special Fund, the pertinent
inquiry concerning liability for claimant's attorney's fee should be the"employer's level of interest and involvement in
the part of the proceedings for which claimant's attorney was awarded fees.' [Citation omitted ]. Thus, when litigation is
caused even in part by employer, it is employer who must bear the burden of the ensuing attorney's fee award."); Sites
v. Braedon Companies, 13 BRBS 87 (1981) (Where the proper levying of attorney's fees against the Special Fund is
limited to cases involving only the claimant and the Fund, and where the employer participated in this litigation,
controverting the work-relatedness of claimant's impairment, the Board reversed the order that had made the Special
Fund liable for any portion of the attorney's fees.); Buteaux v. Alumaship Corp., 12 BRBS 676 (1980) (The Board
concurred with the ALJ in rejecting employer's argument that it had no real interest in the outcome of claimant's
disability proceedings, and therefore that claimant's attorney's fee should be paid by the Special Fund. The employer
necessitated the efforts of claimant's attorney by controverting the disability claim and then actively litigating both
temporary total and permanent disability issues.).

(n78)Footnote 78. Brown v. Rothchild-Washington Stevedore Co., 8 BRBS 539 (1978)(The assessment of an
attorney's fee against the Department of Labor is prohibited by statute. The assessment of an attorney's fee against a
government agency is prohibited by 29 U.S.C. § 2412 unless specifically provided for by statute.). See also Medrano v.
Bethlehem Steel Corp., 18 BRBS 229 (1986) (The Board vacated the award of fees against the Special Fund under § 28
since §§ 28 and 44 do not provide for payment of attorney's fees by the Special Fund. The case was remanded, however,
for the ALJ to determine whether grounds exist for assessing costs under § 26.).

(n79)Footnote 79. Robertson v. Director, OWCP, 7 BRBS 774 (1978).

(n80)Footnote 80. See also 20 C.F.R. § 702.133 (1990).

(n81)Footnote 81. Section 31(a)(1) of the Longshore and Harbor Workers' Compensation Act, 33 U.S.C. §
931(a)(1), provides that "Any claimant or representative of a claimant who knowingly and willfully makes a false
statement or representation for the purpose of obtaining a benefit or payment under this Act shall be guilty of a felony,
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and on conviction thereof shall be punished by a fine not to exceed $10,000, by imprisonment not to exceed five years,
or by both."

(n82)Footnote 82. Longshore and Harbor Workers' Compensation Act § 31(b) (2)(A), 33 U.S.C. § 931(b)(2)(A).
See also 20 C.F.R. § 702.131(b) (1990).

(n83)Footnote 83. Longshore and Harbor Workers' Compensation Act § 31(b)(1), 33 U.S.C. § 931(b)(1).

(n84)Footnote 84. See discussion in § 73, supra.

(n85)Footnote 85. See also 20 C.F.R. § 702.131 (c)(1)-(4) (1990); Baroumes v. Eagle Marine Services, 23 BRBS
80 (1989) (The Board found that § 31(b) does not address the situation of the immediate disqualification by an ALJ of a
claimant's representative for the appearance of impropriety, in a case presently before the ALJ. Accordingly, the Board
held that § 31(b) did not prevent the ALJ from disqualifying claimant's counsel. Furthermore, the Board, finding that the
ALJ erred in failing to consider the evidence establishing a "Chinese Wall" defense by claimant's law firm, held that the
ALJ abused his discretion in disqualifying claimant's counsel. Accordingly, the ALJ's disqualification of claimant's
counsel was reversed, and the case remanded for resolution of the remaining issues.).

(n86)Footnote 86. See Fletcher v. Slattery Assocs., 22 BRBS 70 (1989) (Claimant's counsel was not a "party" for
purposes of § 26, as he was not necessary for a formal hearing, nor was he an entity who sought relief or against whom
relief was sought. Accordingly, where claimant withdrew his claim, the Board reversed the ALJ's assessment of
employer's attorney's fees and costs against claimant's counsel, as such assessment was not in accordance with law.);
Travelers Ins. Co. v. Thompson, 20 BRBS 77 (CRT) (W. Wash. 1987) (The District Court held that where defendant
had no legitimate basis for refusing to return the lump sum payment to plaintiff, the instant litigation should not have
been necessary, and, once brought, its continuation was without reasonable ground. Accordingly, plaintiff was entitled
to recover its reasonable attorneys' fees, pursuant to § 26.).
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§ 79b. Tables of Items for Which Attorney's Fees and Costs May or May Not Be Assessed Against the Employer.

Table 1

Items for Which Attorney's Fees May be Assessed Against The Employer

ATTENDANCE AT CLIENT CONFERENCES

Morris v. California Stevedore & Ballast Co., 10 BRBS 367 (1979) (The Board held that it was arbitrary, capricious and
an abuse of discretion to refuse to award any amount for the attorney's attendance at client conferences.).

ATTENDANCE AT DEPOSITIONS

Morris v. California Stevedore & Ballast Co., 10 BRBS 367 (1979) (Attendance at necessary depositions is a service for
which the attorney should be paid, if specifically requested.).

ATTENDANCE AT LONGSHOREMEN'S ACT PROCEEDINGS

Petro-Weld, Inc. v. Director, OWCP, No. 78-2579, 12 BRBS 339 (5th Cir. 1980) (Where claimant's attorneys, who
were successful in the tort suit, were under no compulsion to represent him in the Longshoremen's Act proceedings, the
court agreed that they were entitled to an additional fee for the further representation under § 28.).

CLERICAL SERVICES

Staffile v. International Terminal Operating Co., 12 BRBS 895 (1980) (The Board has recently held in Marcum v.
Director, OWCP, a Black Lung Act case, that "time spent by clerical employees in performing services usually
performed by attorneys is compensable and separately billable," and has concluded that this reasoning "applies with
equal force under the Longshore Act.").

NON-TRIAL WORK
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Kauffman v. Brady-Hamilton Stevedore Co., 12 BRBS 544 (1980) (The Board found, pursuant to § 28(a), that the ALJ
had erred in making distinctions in value and billing rate between an attorney's hearing time and office time.
Accordingly, the Board modified the fee award to compensate the attorney with the same pay scale for his trial and
non-trial work.).

PREPARATION FOR HEARING

Jaqua v. Pro-Football, Inc., 12 BRBS 573 (1980) (The time allowed for attendance at a hearing must realistically
include not just hours spent at the hearing but hours the attorney spent preparing for his attendance.).

SERVICES PERFORMED IN CONNECTION WITH COLLATERAL ACTIONS

Johnson v. Treyja, Inc., 5 BRBS 464 (1977).

Luke v. Petro-Weld, Inc., 8 BRBS 369 (1978).

Turner v. New Orleans (Gulfwide) Stevedores, 5 BRBS 418 (1977) (Services performed in state workmen's
compensation suits or tort actions can also be compensated if it can be shown that the same services, or their product,
are necessary to, and used in the prosecution of the federal compensation claim.).

Van Dyke v. Newport News Shipbuilding & Dry Dock Co., 8 BRBS 380 (1978).

SERVICES PERFORMED UNDER THE ATTORNEY'S DIRECTION

Todd Shipyards Corp. v. Director, OWCP, 545 F.2d 1177, 5 BRBS 23 (9th Cir. 1977) (Work performed by paralegals
and other persons under the attorney's supervision may be included in the attorney's fee application, as long as it is
compensated at a lower rate.).

Luce v. Bath Iron Works Corp., 12 BRBS 162 (1979) (The interviewing and research performed by a law student
should be treated the same as the support work of a paralegal assistant, secretary or any general continuing cost
involved in conducting a law practice for the purposes of determining a compensable rate.).

Hilyer v. Morrison-Knudsen Constr. Co., 12 BRBS 87 (1980) (The Board held that the reduction by almost $3000 of a
requested attorney's fee was an abuse of discretion and granted an award based on rate charges of $25 per hour for the
service of a law clerk, $85 per hour for counsel's office work and $115 per hour for court time. The Board did not
remand the case because the ALJ who originally heard the case was no longer with the Department of Labor and
therefore any reconsideration of the award would of necessity have been based only upon a review of the record.).

SERVICES RENDERED IN SECURING COMPENSATION THROUGH AGREEMENT

Brown v. General Dynamics Corp., 12 BRBS 528 (1980) ("[L]egal services rendered on behalf of the claimant in
anticipation of litigation which result in a favorable settlement or agreement are compensable under the Act.
Consequently, the claimant's attorney is entitled to a fee for securing additional compensation through an agreement.").

TIME SPENT WAITING FOR HEARING TO BEGIN

Harrod v. Newport News Shipbuilding & Dry Dock Co., 14 BRBS 592 (1981) (The Board modified a substantial
reduction of a requested attorney's fee to allow for the three-and-one-half hours counsel had spent waiting for the
hearing to begin, since, although he was reasonably expected to be present, he had not been notified as to when his case
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would be called.).

TRAVEL EXPENSES

Harrod v. Newport News Shipbuilding & Dry Dock Co., 14 BRBS 592 (1981) (The Board modified a substantial
reduction of a requested attorney's fee to compensate counsel for one-and-one-half hours of travel time between the
sites of his office and the hearing, since the time was necessary and not in excess of normal overhead pursuant to §
28(a).).

Doty v. Farmers Export Co., 12 BRBS 785 (1980) (The case was remanded for the ALJ to reconsider whether attorney
travel time should be allowed where: (1) the accident occurred in Galveston; (2) the claimants all lived in Galveston; (3)
the attorney lives in Galveston; (4) the case was removed to Houston at the ALJ's discretion. Furthermore, the fact that
the firm that claimant's lawyer was associated with also had an office in Houston was not a sufficient enough reason to
disallow travel expenses.).

Jaqua v. Pro-Football, Inc., 12 BRBS 572 (1980) (The hourly rate for attorney's travel time should equal his usual
hourly rate where the time was shown to be necessary to the case.).

Lopes v. New Bedford Stevedoring Corp., 12 BRBS 170 (1980) (In a case of first impression, the Board held that an
award of an attorney's fee for travel time is authorized under the Longshoremen's Act when it is justified by the
individual circumstances of the case.).

Stillwell v. Home Indemnity Co., 5 BRBS 436 (1977) (The Board held that where a claimant's attorney has incurred
reasonable and necessary travel expenses, in excess of what is normally considered overhead, in the successful
prosecution of a case, such expenses may be considered by the administrative law judge in assessing the attorney's fee
against the employer.).

WORK PERFORMED AT INFORMAL PROCEEDINGS

Hogan v. International Terminal Operating Co., Inc. 13 BRBS 734 (1981) (The Board reversed the denial of attorney's
fees for work performed in conjunction with an informal proceeding which resulted in an unfavorable recommendation
where claimant was ultimately successful in obtaining benefits.).

WORK PERFORMED BY ANOTHER ATTORNEY

Camarillo v. National Steel & Shipbuilding Co., 10 BRBS 54 (1979) (The Board held that an attorney's fee request, for
services rendered on behalf of the claimant by another attorney at the early stages of the case, proper. Although such a
request is hearsay, since the employer can not cross-examine the attorney, normally the administrative law judge will
have seen the product of the work, and will be capable of assessing a fee.).

WORK PERFORMED ON A POST HEARING BRIEF

De Felice v. Pittston Stevedoring Corp., 8 BRBS 206 (1977) (The Board rejected the employer's contention that the
reimbursement for the eight hours requested in his application for work done on a post hearing brief was excessive. The
brief was ten and a half typewritten pages, double spaced. Although a few sentences may have been canned, the Board
considered the frequent references to exhibits and transcripts and the well-structured factual analysis to be very time
consuming.).

WORK PERFORMED ON A REPLY BRIEF
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LeBatard v. Ingalls Shipbuilding Division, Litton Systems, Inc., 10 BRBS 317 (1979) (The twenty hours requested for
work performed on a reply brief to the employer's petition for review was not excessive. Although the issues had
initially been briefed before the administrative law judge, the reply brief submitted to the Board directly responded to
the employee's petition and placed more emphasis on relevant case law.).

Table 2

Items for Which Attorney's Fees May Not Be Assessed Against the Employer

ATTENDANCE AT CLIENT CONFERENCES

Keith v. General Dynamics Corp., 13 BRBS 404 (1981) (In regard to claimant's attorney's statement that much of his
time with claimant, for which he charged a fee, was spent conferring over claimant's deteriorating financial condition,
the Board responded that "while fees are properly awardable for time spent in conference with a client, the Act does not
authorize a fee for social work or management of claimant's finances by an attorney.").

Morris v. California Stevedore & Ballast Co., 10 BRBS 367 (1979) (Although it is reasonable to expect counsel to have
consultations with his client, the administrative law judge may not authorize fees for social work or the managing of the
client's affairs. If the claimant cannot manage his own affairs, he should apply for a guardian ad litem. Furthermore, the
attorney's presence at the three-and-one-half-hour conference held after the conclusion of the hearing may not be
reimbursed, since it did not further the employee's claim.).

ATTENDANCE AT SPECIAL FUND HEARING

Monaghan v. Portland Stevedoring Co., 11 BRBS 190 (1979) (The presence of claimant's attorney at the formal hearing
in order to secure early delivery of money from the special fund to his client is not compensable as a matter of law.).

CLERICAL SERVICES

Morris v. California Stevedore & Ballast Co., 10 BRBS 367 (1979) (The Board held that the administrative law judge
could disallow claimant's attorney's separate billing for clerical services and consider this factor as part of the attorney's
hourly rate.

Van Dyke v. Newport News Shipbuilding & Dry Dock Co., 8 BRBS 388 (1978) (The Board will only deny payments at
the professional rate when the work performed is purely clerical and does not need any professional input.).

DISTRICT COURT ACTION TO COLLECT ATTORNEY FEES

Wells v. International Great Lakes Shipping Co., 693 F.2d 663, 15 BRBS 47 (CRT) (7th Cir. 1982) (The Seventh
Circuit reversed a district court order that required immediate payment of a deputy commissioner's award of attorney's
fees finding that the § 21(b)(3) requirement of immediate payment of amounts awarded in the absence of a Board-issued
stay was not intended to override the provision in § 28(a) that postpones an employer's obligation to pay attorney's fees
until after a compensation order becomes final. Since this attorney was not entitled to the order issued by the district
court, attorney's fees for time spent in procuring that order were denied. § 28(c), relied on by this attorney in an attempt
to recover such fees, specifies the manner in which fees allowed under § 28(a) are to be paid without expressly limiting
a fee award to attorneys who prevail. Section 28(a), however, specifies that fees are awarded for successful work on
behalf of a claimant. In this case, since the attorney was working strictly for himself, he was not entitled to recover the
fees for time spent in procuring the district court order.).

FILING OR WITHDRAWING A STATE WORKMEN'S COMPENSATION CLAIM
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Jenkins v. Maryland Shipbuilding & Dry Dock Co., 6 BRBS 550 (1977).

PREPARATION OF FEE APPLICATION

Verderane v. Jacksonville Shipyards, Inc., 14 BRBS 220.15 (1981) (While an attorney's fee may be granted for the time
spent by the attorney pursuant to remand, an attorney's fee may not be granted for the time an attorney spends in
preparing time sheets and fee petitions.).

LeBatard v. Ingalls Shipbuilding Division, Litton Systems, Inc., 10 BRBS 317 (1979).

Morris v. California Stevedore & Ballast Co., 10 BRBS 367 (1979) (An attorney should keep regular records of the time
spent on each case, rendering the preparation of the fee request a purely clerical function and not an item for
professional charge.).

PREPARATION OF MEMOS

Hemby v. Director, OWCP, 12 BRBS 351 (1980) (The Board remanded this case where the mandatory requirements of
20 C.F.R. § 725.366 had not been met: the deputy commissioner was not specific enough in his reasons for substantially
reducing the attorney's requested fee; the attorney was not specific enough in his itemization of certain aspects of his fee
petition, nor was he entitled to payment for such things as office time spent in preparing memos.).

TRAVEL EXPENSES

Love v. Potomack Iron Works, 16 BRBS 249 (1984) (The Board reversed an award of travel expenses that had been
made to claimant without an award for fees under § 28(d); there are no provisions in the Act which support an award for
travel expenses in the absence of an attorney fee award.).

TRAVEL TIME

Swain v. Bath Iron Works Corp., 14 BRBS 657 (1981) (An attorney's request for travel time to consult with his
incapacitated client and to attend litigation in the client's area was unreasonable where experienced longshore attorneys
were available to claimant in his locality. On remand the ALJ should only award a fee for the travel time that would be
due to an attorney practicing in claimant's area. Furthermore, on remand, the ALJ should reconsider all other travel
costs to determine if any would be equivalent to compensable expenses that a local attorney might incur.).

WORK PERFORMED BEFORE A DEPUTY COMMISSIONER

Stockman v. S & M Traylor Bros., 13 BRBS 640 (1981) (Where the ALJ awarded an attorney's fee for services that
included work before a deputy commissioner, the Board vacated the award and remanded the case to allow the attorney
to submit separate fee applications to the ALJ and the deputy commissioner. Furthermore, the Board upheld employer's
contentions that the applications should list each telephone call separately, and should specify whether the requested
hourly rate is counsel's normal rate.).

Table 3

Items for Which Costs May Be Assessed Against the Employer

DEPOSITIONS
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Waters v. Farmers Export Co., 14 BRBS 102 (1981) (The Board ordered employer to pay claimants' deposition costs for
an insurance expert, regardless of the ultimate failure of claimants' arguments, since such information was necessary to
claimants' position on the replacement costs of health insurance issue.).

Collins v. Todd Shipyard, Inc., 11 BRBS 233 (1979) (The Board held as a matter of law that copies of a physician's
deposition entered as evidence in the record are "reasonable and necessary expenses" and are therefore recoverable.).

Morris v. California Stevedore & Ballast Co., 10 BRBS 367 (1979) (Reasonable costs incurred in deposing necessary
persons are recoverable. Therefore, the costs of deposing necessary technicians could be charged to the employer.).

FEES, COSTS AND MILEAGE OF NECESSARY WITNESSES

Lorenz v. FMC Corp., 12 BRBS 592 (1980) (The Board, using the same rationale as it does for attorney's fee questions,
stated that "§ 28(d) of the Act allows witness fees and costs in cases where an attorney's fee is awarded ... without
reference to success or failure on a particular issue. Rather, the section merely requires that the fees and costs be
necessary.").

Lozupone v. Stephano Lozupone & Sons, 12 BRBS 148 (1979).

Bradshaw v. J.A. McCarthy Inc., 3 BRBS 195 (1976), aff'd mem., 547 F.2d 1161 (3d Cir.), vacated & remanded, 97 S.
Ct. 2967, aff'd mem., 564 F.2d 89 (3d Cir. 1977).

Piecoro v. Pittston Stevedoring Corp., 8 BRBS 360 (1978).

Robinson v. Bethlehem Steel Corp., 6 BRBS 723 (1977).

INTERPRETER'S FEES

Suarez v. Sealand Service, Inc., 3 BRBS 17 (1975), rev'd on other grounds, 552 F.2d 985 (3d Cir. 1977) (To a person
without a working knowledge of English, an interpreter is essential to his participation in the proceeding. To hold
otherwise, would deny due process and constitute a miscarriage of justice.).

MEDICAL REPORTS

Hernandez v. National Steel & Shipbuilding Co., 13 BRBS 147 (1980) (Where § 28(d) allows for an expert witness fee
if an attorney's fee is otherwise proper and the ALJ concludes that the testimony was necessary, the Board, having
already found the attorney's fee to be proper, reversed the ALJ's disallowal of a physician's consultation fee and
remanded the case for a determination of whether his medical report was necessary.).

Townsend v. Potomac Elec. Power Co., 13 BRBS 127 (1981) (The ALJ's disallowance of the cost of a medical report
was an abuse of discretion where the report was written in preparation for the hearing and was used to facilitate the
favorable and necessary testimony of a physician.).

DeFelice v. Pittston Stevedoring Corp., 5 BRBS 660 (1977) (The doctor who had prepared the report had originally
planned to attend the hearing. When it was continued to another date, however, the doctor was unable to attend, and
depositions could not be conveniently scheduled at a subsequent time. The parties agreed that the written report could
be used in evidence in place of the testimony. Therefore, the cost of the report came within the ambit of costs
recoverable against the employer.).

SERVICE OF SUBPOENAS
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Morris v. California Stevedore & Ballast Co., 10 BRBS 367 (1979).

TRANSCRIPTS

Luce v. Bath Iron Works Corp., 12 BRBS 162 (1980) (The expenses of obtaining the hearing transcript and the
transcript of the deposition of the treating physician are "reasonable and necessary" as a matter of law.).

WITNESS FEE

Sawyer v. Newport News Shipbuilding & Dry Dock Co., 15 BRBS 270 (1982) (The Board affirmed the award of an
expert witness fee that was based on a rate of $200.00 per hour, finding that it was not unreasonable for the witness to
charge a higher fee for live testimony than for filmed testimony or to charge more for participating in depositions than
the witness usually earned on an hourly basis in his regular employment.).

Tugwell v. Texas Stevedores, 12 BRBS 522 (1980) (Although the ALJ was incorrect in refusing to admit claimant's
physician's report into evidence, there was no available remedy for the claimant to recover the expenses of the
unnecessary post-hearing deposition: neither party was denied due process since the physician's deposition was
ultimately received into evidence; and the claimant's failure to succeed in the case bars his recovery of witness fees and
costs under § 28(d) and 20 C.F.R. § 702.135.).

Hardrick v. Campbell Indus., 12 BRBS 266 (1980) (An expert witness fee may be properly charged against the
employer under § 28(d) where an attorney's fee is otherwise proper and the ALJ believes that the testimony was
reasonable. Consequently, even though the physician did not provide the claimant with "medical care" or testify at the
hearing, his medical report, based on an examination of the claimant, was introduced into the record, used by the
claimant to support his permanent disability contention and could thereby justify an award under § 28(d).).

Table 4

Items for Which Costs May Not Be Assessed Against the Employer

CLAIMANTS ATTORNEY'S TRAVEL EXPENSES

Stillwell v. Home Indemnity Co., 5 BRBS 436 (1977) (Although claimant's attorney's necessary and reasonable travel
expenses in excess of what is normally considered overhead are not recoverable under Section 28(d), they may be
recoverable under Section 28(a) or (b).).

DEPOSITIONS

Morris v. California Stevedore & Ballast Co., 10 BRBS 367 (1979) (The costs incurred in deposing unnecessary
persons are not recoverable. Therefore, the costs incurred in deposing three investigators were not reasonable and
necessary since there was a motion before the judge to compel discovery which, if successful, would have required that
the employer answer interrogatories concerning the surveillance. The Board also held that it was unnecessary for the
attorney to depose the custodians of hospital records in order to obtain all relevant x-ray studies and bills).

ECONOMIC PROJECTIONS OF CLAIMANT'S WAGE LOSS

Simelcer v. National Steel & Shipbuilding Co., 6 BRBS 215 (1977) (The cost of an economic projection of the
claimant's loss in wages due to disability, and estimated amount of lifetime benefits under the Act, prepared at
claimant's request by an economic consulting firm, is not recoverable. Such a projection is not relevant, since the Act
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provides that the payment of benefits in cases of permanent disability will continue for the duration of the total
disability, which may or may not be concurrent with claimant's life expectancy.).

LOST WAGES OF CO-WORKERS

Morris v. California & Ballast Co., 10 BRBS 367 (1979) (A claim for reimbursement of claimant's co-workers for their
loss in wages suffered when they attended conferences was disallowed. Although the co-workers worked at night, the
conferences could have been scheduled so as not to interfere with their needed sleep.).

ORDINARY COSTS BEFORE THE SUPREME COURT

Hensley v. Washington Metro. Area Transit Auth., 690 F.2d 1054, 15 BRBS 43 (CRT) (D.C. Cir. 1982) (The D.C.
Circuit held that a claimant's successful opposition to an employer's petition for certiorari before the Supreme Court
constitutes successful prosecution of a claim for purposes of awarding attorney's fees pursuant to § 28(a) of the Act. The
court failed to find authority for an allowance of costs for work done in the Supreme Court since neither § 28(d) of the
Act nor the Federal Rules of Appellate Procedure provide for the award of ordinary costs before the court. Since the
documentation submitted in support of claimant's fee petition was incomplete, the court denied the petition with leave to
supplement the information submitted within thirty days with specific evidence of prevailing market rates.).

PHYSICIAN'S FEES

Gott v. National Steel and Shipbuilding Co., 16 BRBS 188 (1984) (The Board held that the ALJ could not refer a case
to the deputy commissioner for the determination of whether physician's fees were reimbursable as costs under § 28,
unless the ALJ first found that the fees were not reimbursable as medical expenses under § 7. Since the ALJ failed to
determine the employer's liability under § 7, the case was remanded.).

TRANSCRIPTS

Bradshaw v. J.A. McCarthy Inc., 3 BRBS 195 (1976), aff'd mem., 547 F.2d 1161 (3d Cir.), vacated & remanded, 97 S.
Ct. 2967, aff'd mem., 564 F.2d 89 (3d Cir. 1977) (Although the costs of a transcript are not recoverable under Section
28(d), they may be recoverable under Sections 28 (a) or (b)).

Hillary v. I.T.O. Corp., 3 BRBS 409 (1976), aff'd mem., 551 F.2d 306 (4th Cir. 1977) (The cost of a transcript necessary
for the thorough preparation of post hearing briefs may be recoverable under Sections 28(a) or (b). There is no need for
the claimant to establish a "very special need" in order to recover such costs, and it is improper to place such a burden
on the claimant.).

Morris v. California Stevedore & Ballast Co., 10 BRBS 367 (1979).

X-RAYS AND MEDICAL REPORTS

Bradshaw v. J.A. McCarthy Inc., 3 BRBS 195 (1976), aff'd mem., 547 F.2d 1161 (3d Cir.), vacated & remanded, 97 S.
Ct. 2967, aff'd mem., 564 F.2d 89 (3d Cir. 1977) (The costs of x-rays and medical reports are not recoverable under
Section 28(d), even if it was stipulated that they were in lieu of medical testimony, since the physicians who prepared
the reports were not deposed as witnesses. The costs are generally recoverable under Section 7, however, if they were
for necessary medical treatment.).

Legal Topics:

For related research and practice materials, see the following legal topics:
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Admiralty LawPersonal InjuriesMaritime Workers' ClaimsLongshore & Harbor Workers' Compensation ActWorkers'
Compensation & SSDIAdministrative ProceedingsCosts & Attorney FeesWorkers' Compensation & SSDIMaritime
Workers' ClaimsCompensabilityLongshore & Harbor Workers' Compensation ActCosts & Attorney Fees
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§ 91. Historical Background of Negligence Actions: Negligence Actions Before the 1972 Amendments to the
Longshore and Harbor Workers' Compensation Act.

§ 92. Negligence Actions Under the Longshore and Harbor Workers' Compensation Act: Who May Be Sued.

§ 93. Judicial Efforts To Fashion a Uniform Standard of Care: "Land-Based" v. "Maritime" Principles Prior to
Scindia Steam Navigation Co. v. Santos.

§ 94. The Standard of Care: Scindia Steam Navigation Co. v. Santos.
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Co. v. Santos.

§ 95b. Table of Cases Holding Shipowners Breached Post-Scindia Steam Navigation Co. v. Santos Duty of Care.
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Care.
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§ 91. Historical Background of Negligence Actions: Negligence Actions Before the 1972 Amendments to the
Longshore and Harbor Workers' Compensation Act.

Since the late nineteenth century, as a result of a series of Supreme Court decisions, n1 longshore and harbor workers
have been entitled to bring suits in admiralty against shipowners for damages caused by their negligence. In spite of this
remedy's existence, however, it was frequently difficult for longshoremen to prove that shipowners breached their duty
of exercising due care under the circumstances. In most cases the longshoremen were employed by independent
contractor stevedores who issued all orders with respect to cargo handling operations and were responsible for
implementing safety procedures in the loading and unloading areas. Under such circumstances where the stevedore had
virtually complete control over the ship's gear and relevant work zones, it was almost impossible for the injured party to
demonstrate that the shipowner had prior knowledge of, or an opportunity to correct or inform the stevedore of, a
dangerous condition or defect in equipment. In fact, the overwhelming majority of injuries were caused, at least in part,
by the active negligence of the stevedore or fellow employees.

This situation was significantly altered in 1949 when the Supreme Court, riding the wave of post World War II
humanitarian sentiment, held in the landmark case of Seas Shipping Co. v. Sieracki n2 that longshoremen injured while
performing services that were comparable to those historically undertaken by the vessel's crew could sue the shipowner
on the same grounds of unseaworthiness that were available to traditional seamen. In a personal injury action,
application of the unseaworthiness doctrine will render the shipowner liable if it can be shown that the vessel was
insufficient in "materials, construction, equipment, officers, men and outfit for the trade in which it is employed," n3 or,
in short, if the vessel was not "reasonably fit for her intended service." n4 Following the Sieracki decision, there was a
burst of litigation as longshoremen availed themselves of the expansive unseaworthiness remedy whereby shipowners
were held absolutely liable n5 in virtually every instance involving an injury on board ship or ashore caused through the
instrumentality of the ship's crew, cargo, gear or other appurtenances. n6 In response to this situation, shipowners
successfully sought indemnity from the stevedores whose negligence was the underlying cause of the longshoreman's
injuries. n7 The theory that stevedores should be held accountable for damages on the ground that they breached their
implied warranty of workmanlike service to the shipowner n8 was specifically sanctioned by the Supreme Court in
Ryan Stevedoring Co. v. Pan Atlantic Steamship Corp. n9

Among Congress' primary goals in amending the Longshore and Harbor Workers' Compensation Act in 1972 were the
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improvement of the Act's benefit structure and the general safety of prevailing working conditions. n10 The Ryan-
based practice of forcing stevedores to pay twice--workmen's compensation to the injured employee and third-party
damages to the shipowner--had undermined the effectiveness of the Act's compensation scheme and had, in fact,
fostered shipowner indifference to the safety of longshoring operations. n11 In addressing these issues, Congress, in
Section 5(b) of the Act, introduced three basic changes with respect to third party actions: 1) the longshoreman v.
shipowner v. stevedore indemnity triangle was eliminated, leaving the stevedore absolutely immune from shipowner
attempts to seek contribution under any theory of liability; n12 2) the Supreme Court's decision in Sieracki was
overruled, thereby abolishing unseaworthiness as a remedy; n13 however, in its place 3) a federal cause of action for
negligence was recognized as the basis for third-party actions by longshoremen against shipowners. n14

Congress' desire to create a uniform federal negligence remedy has not been entirely successful in practice n15: the
failure to specify the precise standard of care n16 owed by shipowners to longshoremen created a major philosophical
split among the circuits as the courts wrestled with various formulas for measuring the extent of shipowner duty. n17
Finally, in 1981 the Supreme Court attempted to resolve the conflict, and in Scindia Steam Navigation Co. v. Santos,
n18 set forth its own views on the scope of shipowner responsibility and the principles to be applied in allocating blame.
However, the Court failed to completely address the range of potential situations, again shifting the burden to the lower
courts and thereby postponing for another day the achieving of a uniform standard in negligence actions. A full analysis
of the Scindia decision and its progeny appears in §§ 93-95, infra.

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPersonal InjuriesMaritime Workers' ClaimsLongshore & Harbor Workers' Compensation ActWorkers'
Compensation & SSDIMaritime Workers' ClaimsCompensabilityLongshore & Harbor Workers' Compensation
ActNegligenceWorkers' Compensation & SSDIThird Party ActionsThird Party Liability

FOOTNOTES:
(n1)Footnote 1. Leathers v. Blessing, 105 U.S. 626, 26 L. Ed. 1192 (1882) (Libelant, who went aboard ship in the
transaction of business with the master and officers of the vessel, was entitled to bring suit in admiralty to recover
damages for personal injuries caused by the negligence of the master); The Steamer Max Morris v. Curry, 137 U.S. 1,
11 S. Ct. 29, 34 L. Ed. 586 (1890) ("[T]he more equal distribution of justice, the dictates of humanity, the safety of life
and limb, and the public good will be best promoted by holding vessels liable to bear some part of the actual pecuniary
loss sustained by the libelant in a case like the present, where their fault is clear, provided the libelant's fault, though
evident, is neither willful, nor gross, nor inexcusable, and where the other circumstances present a strong case for his
relief."); The Admiral Peoples, 295 U.S. 649, 55 S. Ct. 885, 79 L. Ed. 1633, 1935 A.M.C. 875 (1935) (A passenger's
negligence suit against the vessel owner for damages fell within admiralty jurisdiction); Brady v. Roosevelt Steamship
Co., 317 U.S. 575, 63 S. Ct. 425, 87 L. Ed. 471, 1943 A.M.C. 1 (1943) ("Petitioners have the right to sue vessel owners
for damages caused by their maritime torts."); Pope & Talbot, Inc. v. Hawn, 346 U.S. 406, 74 S. Ct. 202, 98 L. Ed. 143,
1954 A.M.C. 1 (1954) (The court recognized the "unbroken line of federal cases holding that persons working on ships
for independent contractors or persons rightfully transacting business on ship can recover for damages due to
shipowner's negligence."); Kermarec v. Compagnie Generale Transatlantique, 358 U.S. 625, 79 S. Ct. 406, 3 L. Ed. 2d
550, 1959 A.M.C. 597 (1959) ("[T]he owner of a ship in navigable waters owes to all who are on board for purposes not
inimical to his legitimate interests, the duty of exercising reasonable care under the circumstances of each case.").

See also Gerrity v. The Bark Kate Cann, 2 F. 241 (E.D.N.Y. 1880), aff'd, 8 F.719 (E.D.N.Y. 1881); The Helios, 12 F.
732 (S.D.N.Y. 1882); Grays Harbor Stevedore Co. v. Fountain, 5 F.2d 385 (9th Cir. 1925); and Tide Water Associated
Oil Co. v. Richardson, 169 F.2d 802, 1948 A.M.C. 1819 (9th Cir. 1948).

(n2)Footnote 2. 328 U.S. 85, 66 S. Ct. 872, 90 L. Ed. 1099, 1946 A.M.C. 698 (1946).

(n3)Footnote 3. The Southwark, 191 U.S. 1, 24 S. Ct. 1, 48 L. Ed. 65 (1883).
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(n4)Footnote 4. Usner v. Luckenbach Overseas Corp., 400 U.S. 494, 91 S. Ct. 514, 27 L. Ed. 2d 562, 1971 A.M.C.
277, reh,g denied, 401 U.S. 1015 (1971).

(n5)Footnote 5. Seaworthiness is "essentially a species of liability without fault analogous to other well known
instances in our law. Derived from and shaped to meet the hazards which performing the service imposes, the liability is
neither limited by conceptions of character. ... It is a form of absolute duty owing to all within the range of its
humanitarian policy." Seas Shipping Co. v. Sieracki, 328 U.S. 85, 66 S. Ct. 872, 90 L. Ed. 1099, 1946 A.M.C. 698
(1946).

(n6)Footnote 6. Gutierrez v. Waterman S.S. Corp., 373 U.S. 206, 83 S. Ct. 1185, 10 L. Ed. 2d 297, 1963 A.M.C.
1649 (1963) (An injury to a longshoreman which occurred on the pier constituted unseaworthiness.); Mahnich v.
Southern S.S., Co., 321 U.S. 96, 64 S. Ct. 455, 88 L. Ed. 561, 1944 A.M.C. 1 (1944) (Unseaworthiness arose from
defective year.); Boudoin v. Lykes Bros. S.S. Co., 348 U.S. 336, 75 S. Ct. 382, 99 L. Ed. 345, 1955 A.M.C. 488,
modified, 350 U.S. 811 (1955) (Unseaworthiness arose from unfit crew.); Nikiforow v. Rittenhouse, 319 F. Supp. 697
(E.D. Pa. 1970) (The warranty of seaworthiness was extended to a Coast Guardsman helping to pull yachts off a
sandbar since the injured person does not have to be physically on board the vessel for the seaworthiness doctrine to be
applied.).

But see Usner v. Luckenbach Overseas Corp., 400 U.S. 494, 91 S. Ct. 514, 27 L. Ed. 2d 562, 1971 A.M.C. 277, reh'g
denied, 401 U.S. 1015 (1971) (An instantaneous act of negligence of an individual longshoreman or harbor worker does
not give rise to an unseaworthy condition.). The Sieracki doctrine was also held inapplicable in the following cases: Lee
v. Pure Oil Co., 218 F.2d 711, 1955 A.M.C. 820 (6th Cir. 1955) (inapplicability to bakery delivery man); Tarkington v.
American President Lines Ltd., 1955 A.M.C. 114 (N.D. Cal. 1954) (inapplicability to a customs officer); Fematt v.
Nedlloyd Line, 191 F. Supp. 907, 1961 A.M.C. 757 (S.D. Cal. 1961) (in applicability to a linesman assisting on
undocking a vessel from her berth.).

(n7)Footnote 7. See Rich v. United States, 177 F.2d 688, 1949 A.M.C. 2079 (2d Cir. 1949); Crawford v. Pope &
Talbot, 206 F.2d 784, 1953 A.M.C. 1799 (3d Cir. 1953); Brown v. American-Hawaiian S.S. Co., 211 F.2d 16, 1954
A.M.C. 436 (3d Cir. 1954).

(n8)Footnote 8. See discussion on indemnity at § 97, infra.

(n9)Footnote 9. 350 U.S. 124, 76 S. Ct. 232, 100 L. Ed. 133, 1956 A.M.C. 9 (1956).

(n10)Footnote 10. See S. Rep. No. 92-1125; and H.R. Rep. No. 92-1141, which are identical: "Permitting actions
against the vessel based on negligence will meet the objective of encouraging safety because the vessel will still be
required to exercise the same care as a land-based person in providing a safe place to work. Thus, nothing in this bill is
intended to derogate from the vessel's responsibility to take appropriate corrective action where it knows or should have
known about a dangerous condition."

(n11)Footnote 11. See S. Rep. No. 92-1125, at p. 9 (1972) ("... much of the financial resources which could better
be utilized to pay improved compensation benefits were now being spent to defray [stevedores'] litigation costs."). See
also Edmonds v. Compagnie Generale Transatlantique, 443 U.S. 256, 99 S. Ct. 2753, 61 L. Ed. 2d 521, 1979 A.M.C.
1167, reh'g denied, 444 U.S. 889 (1979).

(n12)Footnote 12. "[T]he employer shall not be liable to the vessel for such damages directly or indirectly and any
agreements or warranties to the contrary shall be void." Section 5(b), Longshore and Harbor Workers' Compensation
Act, 33 U.S.C. § 905(b).

(n13)Footnote 13. "The liability of the vessel under this subsection shall not be based upon the warranty of
seaworthiness or a breach thereof at the time the injury occurred." Section 5(b), Longshore and Harbor Workers'
Compensation Act, 33 U.S.C. § 905(b).
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See also S. Rep. No. 92-1125 ("Persons to whom compensation is payable under the Act retain the right to recover
damages for negligence against the vessel, but under these amendments they cannot bring a damage action under the
judicially-enacted doctrine of unseaworthiness. Thus, a vessel shall not be liable in damages for acts or omissions of
stevedores or employees of stevedores subject to this Act for the manner or method in which stevedores or employees
of stevedores subject to this Act perform their work, for gear or equipment of stevedores or employees of stevedores
subject to this Act whether used aboard ship, or ashore, or for other categories of unseaworthiness which have been
judicially established. ...").

(n14)Footnote 14. "In the event of injury to a person covered under this Act caused by the negligence of a vessel,
then such person, or anyone otherwise entitled to recover damages by reason thereof, may bring an action against such
vessel as a third party in accordance with the provisions of Section 33 of the Act ..." Section 5(b), Longshore and
Harbor Worker's Compensation Act, 33 U.S.C. § 905(b). See also discussion at §§ 92 and 96, infra; Liptak v.
Cleveland-Cliffs Iron Co., 1982 A.M.C. 1805 (N.D. Ohio 1981) (The court granted defendant's motion to strike
plaintiff's jury demand in a longshoreman's negligence action under 33 U.S.C. § 905(b). The Act did not create a new
cause of action governed by the rules of civil procedure. Rather, it preserved an injured worker's right to recover
damages from third parties based upon general maritime law.).

(n15)Footnote 15. See S. Rep. No. 92-1125, at pp. 11, 12 (1972) ("... the committee does not intend that the
negligence remedy authorized in the bill shall be applied differently in different ports depending on the law of the state
in which the port may be located. The committee intends that legal questions which may arise in actions brought under
these provisions of the law shall be determined as a matter of Federal law.").

(n16)Footnote 16. See S. Rep. No. 92-1125 (1972) ("[W]here a longshoreman slips on an oil spill on a vessel's
deck and is injured, the proposed amendments to Section 5 would still permit an action against the vessel for
negligence. To recover he must establish that: 1) the vessel put the foreign substance on the deck, or knew that it was
there, and willfully or negligently failed to remove it; or 2) the foreign substance had been on the deck for such a period
of time that it should have been discovered and removed by the vessel in the exercise of reasonable care by the vessel
under the circumstances. The vessel will not be chargeable with the negligence of the stevedore or employees of the
stevedore. Under this standard, as adopted by the Committee, there will, of course, be disputes as to whether the vessel
was negligent in a particular case. Such issues can only be resolved through the application of accepted principles of tort
law and the ordinary process of litigation--just as they are in cases involving alleged negligence by land-based third
parties. The Committee intends that on the one hand an employee injured on board a vessel shall be in no less favorable
position vis a vis his rights against the vessel as a third party than is an employee who is injured on land, and on the
other hand, that the vessel shall not be liable as a third party unless it is proven to have acted or have failed to act in a
negligent manner such as would render a land-based third party in non-maritime pursuits liable under similar
circumstances.").

(n17)Footnote 17. See discussion at § 93, infra.

(n18)Footnote 18. 451 U.S. 156, 101 S. Ct. 1614, 68 L. Ed. 2d 1, 1981 A.M.C. 601 (1981).
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§ 92. Negligence Actions Under the Longshore and Harbor Workers' Compensation Act: Who May Be Sued.

Section 5 n1 of the Longshore Act governs the rights of qualified employees n2 or their legal representatives n3 to
recover compensation and damages for injury or death through the institution of a third-party action against the vessel.
An employer of such persons who secures the payment of compensation as required under the Act is absolutely immune
from an action by the employee at law or in admiralty. n4 The shipowner, however, may be sued as a third party for
injury or death caused by its negligence. n5 In this situation as well, the employer's protection is complete since the Act
explicitly prohibits his impleader by the shipowner under any theory of liability.

Litigation has arisen in cases where the vessel, instead of hiring an independent contractor-employer to provide
stevedoring, shipbuilding or ship repair services, has directly engaged employees covered by the Act to perform these
functions. Section 5(b) provides that in such instances "no [third party] action shall be permitted if the injury was caused
by the negligence of persons engaged in providing [such services] to the vessel." n6 Shipowners had argued that this
language limited directly-hired employees to their compensation remedy when injured during the course of their
employment on or near the vessel. Both the legislative history n7 and courts n8 have indicated, however, that vessel
owners which act as independent contractors cannot escape their general obligation of overseeing the stevedoring
operation.

The Supreme Court has held that an owner of a vessel who acts as his own stevedore may be held liable for both
compensation and negligence damages when a stevedore who is directly employed by him is injured as a result of the
vessel owner's negligence, in his capacity as owner. n9 Although the plain language of Section 5(a) indicates that the
liability of an employer is limited to the compensation prescribed in Section 4 of the Act, n10 the Court found that the
plain language of Section 5(b) undermines this narrow construction in these circumstances. Had Section 5(a) been
intended to bar all negligence actions against owner-employers the second sentence of Section 5(b), barring suits
against owner-employers where a fellow-employee is responsible for the injury would have been unnecessary. n11 Thus
unless the longshoreman or harbor worker is injured or killed through the negligence of a fellow employee, n12 the
shipowner-employer will be liable for damages for negligence as well as for compensation payments pursuant to
Section 4. n13

A distinction between the functions being performed by employees hired by the vessel owner--vessel-oriented as

Page 428



opposed to contractor-employer operations--may be unclear. In one instance a vessel engaged a manager to act as the
ship's agent, monitoring cargo handling activities, while at the same time he was to supervise the directly-hired
longshore personnel. n14 Recognition of a distinction in function performed at the time of injury can obviously have
significant implications with respect to the extent of shipowner liability. In practice, however, the courts have narrowly
construed this provision of Section 5(b) so as not to allow shipowners to create employment relationships which will
defeat the injured employee's right to sue for negligence. n15

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPersonal InjuriesMaritime Workers' ClaimsLongshore & Harbor Workers' Compensation ActWorkers'
Compensation & SSDIMaritime Workers' ClaimsCompensabilityLongshore & Harbor Workers' Compensation
ActCoverage & DefinitionsEmployersWorkers' Compensation & SSDIMaritime Workers'
ClaimsCompensabilityLongshore & Harbor Workers' Compensation ActExclusivityWorkers' Compensation &
SSDIMaritime Workers' ClaimsCompensabilityLongshore & Harbor Workers' Compensation ActNegligenceWorkers'
Compensation & SSDIThird Party ActionsThird Party Liability

FOOTNOTES:
(n1)Footnote 1. 33 U.S.C. § 905(b), as amended by 86 Stat. 1251, Pub. L. No. 92-576. See also Torres v. Johnson
Lines, 1989 A.M.C. 1009 (C.D. Cal. 1989) (Since plaintiff longshoreman's suit under § 5(b) of the Longshoremen's and
Harbor Workers' Compensation Act was limited to negligence claims, plaintiff was denied the use of breach of contract
theory and his request for a new trial was denied due to insufficiency of the evidence.).

(n2)Footnote 2. Section 2(3), 33 U.S.C. § 902(3) states that, " "employee' means any person engaged in maritime
employment, including any longshoreman or other person engaged in longshoring operations, and any harbor worker
including a ship repairman, shipbuilder and ship-breaker ..."

See also McCarthy v. The Bark Peking, 715 F.2d 130, 1984 A.M.C. 1 (2d Cir. 1983) (On remand from the U.S.
Supreme Court, the Second Circuit held that the claimant was engaged in maritime employment, satisfying the status
requirement of § 2(3), where the claimant had been painting the upper mainmast and spars of a museum vessel, at the
time of his injury, which occurred in the course of the claimant's employment and on actual navigable waters, relying on
Director, OWCP v. Perini North River Associates. Although the museum ship that claimant was injured on was not
engaged in navigation or commerce, the court held that the ship still remained a "vessel" for purposes of instituting a
suit pursuant to § 5(b) of the Act, since the ship rested in navigable waters, and was capable of returning to the sea, if
only in tow. The claimant therefore was entitled to institute a third-party negligence action under § 5(b).).

(n3)Footnote 3. See James v. Jadranska Slobodna Plovidba, 1982 A.M.C. 2176 (N.D. Ill. 1980) (Where an ALJ in
a Longshoremen's Act proceeding had previously determined that the longshoreman's carotid artery disease was not
caused by an injury resulting from falling cargo, the collateral estoppel doctrine precluded the longshoreman's
conservator from relitigating the same issue in a negligence action against the shipowner. The longshoreman had "a full
and fair opportunity to litigate the issue before the ALJ.").

(n4)Footnote 4. See Section 5(a), 33 U.S.C. § 905(a), which provides:

"The liability of an employer prescribed in section 4 shall be exclusive and in place of all other
liability of such employer to the employee, his legal representative, husband or wife, parents,
dependents, next of kin, and anyone otherwise entitled to recover damages from such employer at law or
in admiralty on account of such injury or death, except that if an employer fails to secure payment of
compensation as required by this Act, an injured employee, or his legal representative in case death
results from the injury, may elect to claim compensation under the Act, or to maintain an action at law or
in admiralty for damages on account of such injury or death. In such action the defendant may not plead

Page 429
1A-V Benedict on Admiralty § 92



as a defense that the injury was caused by the negligence of a fellow servant, or that the employee
assumed the risk of his employment, or that the injury was due to the contributory negligence of the
employee. For purposes of this subsection, a contractor shall be deemed the employer of a
subcontractor's employees only if the subcontractor fails to secure the payment of compensation as
required by Section 4."

(n5)Footnote 5. See Balfer v. Mayronne Mud & Chem. Co., 762 F.2d 432, 17 BRBS 112 (CRT) (5th Cir. 1985)
(The Fifth Circuit affirmed a district court's granting of summary judgment to defendants, where an employer showed
that it did not own or bareboat charter any of the vessels which were present near the docks upon which claimant
worked during the time period in question. Claimant presented no evidence that the employer had any control over the
vessels or over the condition of their decks, and there was no evidence that the employer committed any negligent act
which contributed to claimant's injuries.); Dougherty v. Navigazione San Paolo, S.P.A., 1985 A.M.C. 1481 (E.D. Pa.
1984) (Even though the LHWCA's definition of a "charterer" is ambiguous, an injured longshoreman may bring a
third-party negligence action against a charterer who has supervised cargo operations. The court finds that Congress
intended time charterers to be included under the act for economy purposes and to avoid inconsistent verdicts. As
between the shipowner and the time charterer, responsibility should be determined by the arbitration clause provided for
in their contract.).

(n6)Footnote 6. Section 5(b), 33 U.S.C. § 905(b), provides certain exceptions to the longshoremen's rights to
institute negligence actions against the vessel, namely that:

(1) "If such person was employed by the vessel to provide stevedoring services, no such action shall
be permitted if the injury was caused by the negligence of persons engaged in providing stevedoring
services to the vessel. If such person was employed to provide shipbuilding, repairing, or breaking
services and such person's employer was the owner, owner pro hac vice, agent, operator, or charterer of
the vessel, no such action shall be permitted, in whole or in part or directly or indirectly, against the
injured person's employer (in any capacity, including as the vessel's owner, owner pro hac vice, agent,
operator, or charterer) or against the employees of the employer."

Furthermore, Section 5(b) states that, "[t]he remedy provided in this subsection shall be exclusive of all other
remedies against the vessel except remedies available under this Act." See Durr v. Global Marine, Inc., 673 F.2d 740
(5th Cir. 1982). See also Davis v. Cargill, Inc., 19 BRBS 65 (CRT) (1987) (The Fifth Circuit held that the work
platform on which claimant was injured was not a "vessel" under § 5(b) of the Act. The platform, originally a navigable
surplus dry cargo barge, was converted into a permanently moored platform to provide maintenance services for barges.
It was no longer designed or used for navigation. Accordingly, the district court's decision granting summary judgment
to defendants was affirmed.); Lubrano v. Royal Netherlands Steamship Co., 430 F. Supp. 527, 1977 A.M.C. 900
(S.D.N.Y. 1977), rev'd on other grounds, 572 F.2d 364, 1978 A.M.C. 826 (2d Cir. 1978); and discussion of the
abolition of longshoremen's unseaworthiness remedy at § 91, supra.

(n7)Footnote 7. "The Committee has also recognized the need for special provisions to deal with a case where a
longshoreman or ship builder or repairman is employed directly by the vessel. In such case, notwithstanding the fact
that the vessel is the employer, the Supreme Court, in Reed v. S.S. Yaka, 373 U.S. 410 (1963) and Jackson v. Lykes
Bros. Steamship Co., 386 U.S. 371 (1967), held that the unseaworthiness remedy is available to the injured employee.
The Committee believes that the rights of an injured longshoreman or ship builder or repairman should not depend on
whether he was employed directly by the vessel or by an independent contractor. Accordingly, the bill provides in the
case of a longshoreman who is employed directly by the vessel there will be no action for damages if the injury was
caused by the negligence of persons engaged in performing longshoring services. Similar provisions are applicable to
ship building or repair employees employed directly by the vessel. The Committee's intent is that the same principles
should apply in determining liability of the vessel which employs its own longshoremen or ship builders or repairmen as
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apply when an independent contractor employs such persons."

H.R. Rep. No. 92-1441, 3 U.S. Code Cong. and Admin. News, p. 4705 (1972) [ footnotes omitted ].

(n8)Footnote 8. Sup. Ct.: Edmonds v. Compagnie Generale Transatlantique, 443 U.S. 256, 99 S. Ct. 2753, 61 L.
Ed. 2d 521, 1979 A.M.C. 1167, reh'g denied, 444 U.S. 889 (1979).

2d Cir.: Fanetti v. Hellenic Lines, 678 F.2d 424, 1982 A.M.C. 1521 (2d Cir. 1982), cert. denied, 103 S. Ct. 3535
(1983) (A shipowner that chose to act as its own stevedore was not insulated from liabilty for its own negligence where
the vessel's crew negligently created the hazard complained of. The shipowner was not entitled to a jury instruction
distinguishing between shipowner and stevedore safety responsibilities in view of its decision to forego the expense of
hiring an independent expert stevedore.); Napoli v. Hellenic Lines, Ltd., 536 F.2d 505, 1976 A.M.C. 505 (2d Cir. 1976).

3d Cir.: Griffith v. Wheeling Pittsburgh Steel Corp., 521 F.2d 31, 40 (3d Cir. 1975), cert. denied, 423 U.S. 1054
("[This] sentence relieves the vessel from liability for negligence caused by persons engaged in providing stevedoring
services, thus preventing the imposition of liability on the vessel on some respondeat superior or absolute duty of care
basis.").

5th Cir.: Fitzgerald v. Compania Naviera La Molinera, 394 F. Supp. 402, 409 (E.D. La. 1974) ("The immediate
purpose of this part of the statute was to affirm the doctrine of Reed v. S.S. Yaka, 373 U.S. 410, 10 L. Ed. 2d 448, 83 S.
Ct. 1349 (1963) that a workman employed directly by the shipowner as a stevedore, repairer or builder, will have the
same rights as a workman employed by a stevedoring, repairing or building company, neither more nor less.").

(n9)Footnote 9. Jones & Laughlin Steel Corporation v. Pfeifer, 462 U.S. 523, 103 S. Ct. 2541, 76 L. Ed. 2d 768
(1983).

(n10)Footnote 10. 33 U.S.C. § 904.

(n11)Footnote 11. "In Edmonds v. Compagnie Generale Transatlantique, 443 U.S. 256, 266 (1979), we observed
that under the post-1972 Act,"all longshoremen are to be treated the same whether their employer is an independent
stevedore or a shipowner-stevedore and that all stevedores are to be treated the same whether they are independent or
anarm of the shipowner itself.' If respondent had been employed by an independent stevedore at the time of his injury,
he would have had the right to maintain a tort action against the vessel. We hold today that he has the same right even
though he was in fact employed by the vessel." Jones & Laughlin Steel Corporation v. Pfeifer, 462 U.S. 523, 103 S. Ct.
2541, 76 L. Ed. 2d 768 (1983).

(n12)Footnote 12. Hurst v. Triad Shipping Co., 554 F.2d 1237, 1977 A.M.C. 1625 (3d Cir. 1977), cert. denied, 434
U.S. 861, citing H.R. Rep. No. 92-1441, 3 U.S. Code Cong. and Admin. News, pp. 4704-5 (1972): "shipowners"shall
not be liable in damages for acts or omissions of stevedores or employees of stevedores ...'."

(n13)Footnote 13. The Court also held that the court below erred in computing damages when it held that it was
bound by a rule of state law in determining the effect of inflation. The Court refused to establish a mandatory federal
rule of decision as to how the effect of inflation should be determined, indicating, instead, that the discount rate and an
employee's lost stream of future earnings should be calculated on the basis of the same factors, which factors are to be
deliberately chosen by the court.

(n14)Footnote 14. Smith v. Eastern Seaboard Pile Driving, Inc., 604 F.2d 789, 796, 1979 A.M.C. 2021 (2d Cir.
1979). In dicta, the court interpreted Edmonds as limiting the exception to Section 905(b) liability to situations in which
the vessel owner was totally non-negligent:

"Even if some portion of Eastern's negligence could be attributed to the actions of its employees
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acting as repairmen, it would still be liable to Smith for the full amount of his damages less that portion
assignable to his own negligence. In its recent opinion in Edmonds v. Compagnie Generale
Transatlantique, 443 U.S. 256, 99 S.Ct. 2753, 61 L.Ed.2d 521 (1979), the Supreme Court held that an
injured harbor worker may recover fully from a negligent shipowner even if his intermediary employer
was also partly at fault for the accident. The Court based this conclusion on its determination that the
LHWCA was not intended to overturn the traditional admiralty rule that a negligent vessel owner and a
negligent intermediary employer are jointly liable for the entire cost of an accident, even if the owner is
barred from seeking contribution from the employer. Moreover, the Court specifically addressed the
instant situation where a shipowner is acting as its own employer, and concluded that § 905(b) continues
"to permit a third-party suit against the vessel providing its own loading and unloading services when
negligence in its nonstevedoring capacity contributes to the injury." Id., 443 U.S. 256, 99 S. Ct. at 2759
(emphasis added). And the Court's ultimate holding that a shipowner is liable for the entire amount of
damages appears to extend to suits against the owner in which his employees performing stevedoring,
ship building or repair services are partially at fault, for the Court poses the issue as the proper "measure
of recovery against a shipowner, whether or not it is doing its own stevedoring, when as shipowner it is
only partially responsible for the negligence." Id. (emphasis added). Here there is no question that the
negligence of Mutch and other Eastern employees acting as agents of the shipowner rather than as
repairmen contributed substantially to the drowning."

(n15)Footnote 15. See discussion at n.5, supra. See also Chiasson v. Rogers Terminal and Shipping Corp., 679
F.2d 411, 1983 A.M.C. 2509 (5th Cir. 1982) (The negligent failure to a vessel-owner stevedoring company to provide a
stern winch to stabilize the mooring of its grain-elevator to an outgoing ship during loading operations did not preclude
an injured employee from bringing a third-party action against the employer's vessel in negligence. The court held that §
(b)(ii) of the LHWCA did not provide an exclusive recovery under the Act where the injury was the result of the vessel
owner-employer's negligence and not directly related to the stevedoring operation, reviewing cases and legislative
history.).
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§ 93. Judicial Efforts To Fashion a Uniform Standard of Care: "Land-Based" v. "Maritime" Principles Prior to
Scindia Steam Navigation Co. v. Santos.

One of Congress' purposes in amending the Longshore and Harbor Workers' Compensation Act in 1972 was the
establishment for covered employees of a statutory right to sue shipowners as third parties for negligence. However,
Congress' failure to provide an adequate definition of "negligence" left to the courts the task of fashioning a uniform
standard for determining the scope of the shipowner's duty of care toward longshoremen. In the absence of proper
guidance, a clear philosophical split among the circuits arose almost immediately: The Second, n1 Fourth n2 and Fifth
n3 Circuits, relying primarily on the legislative history of the Act, consistently applied land-based principles of
negligence as embodied in the Restatement (Second ) of Torts, §§ 343 n4 and 343A. n5 The First n6, Third n7 and Ninth
n8 Circuits, on the other hand, subscribed to the view that shipowner conduct could only be properly judged through the
application of maritime principles of negligence. Whether a court invoked "land-based" or "maritime" concepts in a
particular case had a substantial impact on its measurement of the extent of shipowner responsibility and, consequently,
its determination of the appropriateness of the shipowner's actions.

The liability of the shipowner under land-based negligence principles turns on whether the hazard to be avoided is latent
or obvious. n9 Where the hazard is obvious, responsibility will not be imputed to the shipowner if the stevedore in
control, or the injured longshoreman, is found to have been in a better position to fully appreciate and avoid the hazard,
thus obviating the vessel owner's duty to anticipate the potential harm, warn of the danger, and intervene in the
stevedoring operation. Latent defects trigger a duty to anticipate, warn and intervene only after it is established that the
vessel owner had actual knowledge of the condition, or with the exercise of reasonable care, should have known that it
existed. n10

Liability under traditional maritime principles turns on whether the shipowner fulfilled a general duty of exercising
reasonable care under the circumstances. n11 To establish negligence under this standard it must be shown that 1) the
shipowner knew of, or could have discovered, the dangerous condition and should have realized that it posed an
unreasonable risk of harm to longshoremen, and 2) that the shipowner failed to act reasonably in protecting the
longshoremen from the hazard. n12 The circuits which adopted this standard concluded that reasonable conduct
required that the shipowner assume a continuing duty to inspect the cargo operations once the stevedore had begun its
work.
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In 1981 the Supreme Court sought to resolve the land-based versus maritime conflict in Scindia Steam Navigation Co.
v. Santos. n13 This case presented the classic third-party action situation: a longshoreman was injured through the
instrumentality of the ship's gear while employed by and working totally under the direction of an independent
contractor stevedore in loading cargo. Santos was working in the ship's hold when he was struck by sacks of wheat
which fell from a pallet held in suspension by a winch which was part of the ship's gear, but was being operated by
other longshoremen. Testimony revealed that the winch had been malfunctioning for two days prior to the accident, but
it was disputed whether the shipowner was aware of this condition or whether, in fact, the condition contributed to the
accident: the sacks either fell because the suspended pallet was swinging back and forth or because the constant slipping
of the winch's defective braking mechanism loosened the sacks.

The district court n14 applied land-based concepts and granted the shipowner's motion for summary judgment as a
matter of law. The court held that the stevedore had "exclusive control over the manner and the area of the work," the
shipowner had no duty to warn the stevedore or longshoremen of the winch's "open and obvious" defects, and the
defective condition of the winch could not have been the proximate cause of the plaintiff's injury. On appeal, the Ninth
Circuit, n15 citing Kermarec v. Compagnie Generale Transatlantique, n16 an early Supreme Court case that applied
the maritime standard of "exercising reasonable care under the circumstances" in a negligence action brought by a
visitor aboard ship, held that the lower court's reliance on the Restatement was misplaced, and that the shipowner's duty
in this case included a continuing duty to inspect and supervise the loading process. The case was remanded for a jury
resolution of material facts relating to shipowner knowledge, stevedore control and proximate cause.

The Supreme Court n17 did not totally agree with either the district court's expansive interpretation of the shipowner's
right to rely on the stevedore to avoid exposing the longshoreman to unreasonable hazards or the circuit court's
imposition of a continuing duty to supervise the stevedore's work: adopting the former position would have undermined
the Act's remedial nature by enabling the shipowner to avoid responsibility in cases where it was clearly aware of
hazardous cargo-handling procedures, the risk of harm to longshoremen, and the improvidence of the stevedore's refusal
or inability to correct the danger; adopting the latter position would have signalled a return to the pre-1972 amendment
imposition of a non-delegable duty on the shipowner to furnish a seaworthy vessel.

In wrestling with this problem the Court analyzed two prior cases concerning the scope of a shipowner's duty. The
Court first looked to Crumady v. The J.H. Fisser, n18 an early Supreme Court case where an employee of the vessel
owner had improperly set the winch to shut off the current at twice the safe working load of the unloading gear before
the vessel was turned over to the stevedore. A longshoreman was subsequently injured when the unloading gear
separated due to the stevedore's negligent creation "of a load on the topping-lift greatly in excess of its safe working
load." The Supreme Court determined that the vessel was unseaworthy since the vessel owner's nondelegable duty to
keep the ship's appliances in working order did not end upon surrendering control of the vessel to the stevedoring
company. However, the Court allowed the shipowner to shift complete liability for the accident to the
stevedore-employer, which was found to have breached its "warranty of workmanlike service." The Scindia Court
agreed that if this line of reasoning were applied to the case at hand, the shipowner would have been justified in
expecting the stevedore to perform its usual loading and unloading functions, and thus could not be held liable for its
failure to care for the winch, "which, if defective, was obviously so and which the stevedore continued to use."

The Court next considered the Second Circuit case of Evans v. S.S. Campeche, n19 where a longshoreman was injured
when he lost his footing on the floor of a hatch which was "torn up" and spotted with grease. The Second Circuit was
neither inclined to follow the Ninth Circuit's continuing "duty-to-inspect thesis" nor the position enunciated in Crumady
that the shipowner has no duty or responsibility with respect to ship's equipment once he turns control of the vessel over
to the stevedore. Instead, the court stated that "there may be circumstances in which it would not be reasonable for the
shipowner to assume that the stevedore will correct the problem." While the shipowner's "mere knowledge" of a
dangerous condition would not be enough to trigger its duty to act, if the shipowner should anticipate that the stevedore
will not, or cannot, correct the situation, and that the longshoremen cannot avoid it, he must take the reasonable steps
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necessary to "eliminate or neutralize the hazard".

The Court in Scindia stated that it was "presently unprepared to agree that the shipowner has precisely the duty
described by the [Second Circuit] Court of Appeals. ..." The Court did agree, however, "that there are circumstances in
which the shipowner has a duty to act where the danger to longshoremen arises from the malfunctioning of the ship's
gear being used in the cargo operations." Consequently, the Supreme Court affirmed the Ninth Circuit's reversal and
remand of the summary judgment for the shipowner, having "no quarrel" with the application of the reasonable care
standard. It disagreed, however, with the circuit court's reasoning to the extent that acceptable conduct must, without
regard to contract, law or custom, encompass a continuing duty of inspection and supervision of the stevedore's
activities. n20 At the same time, the Court left the door open on the extent to which Restatement principles could
continue to be applied in a maritime setting, noting that land-based principles, "while not irrevelant, [did] not furnish
sure guidance" n21 in cases brought under the Act. Although the legislative history indeed made reference to land-based
standards, n22 it did not refer to the Restatement formulation. Two concurring justices agreed with the "basic thrust" of
the opinion of the Court, but felt that the Restatement was not inconsistent with the standard of care actually enunciated
by the Court. n23

The reluctance of a majority of the justices to reject the use of the Restatement's approach seems to reflect its awareness
that since the adopted rule of reasonable care under the circumstances would "[i]nevitably ... undergo refinement as it is
applied to various categories of cases," n24 such refinement might in certain instances be best achieved through the
application of land-based principles. In Scindia, which involved the question of whether the shipowner was aware both
that the gear was defective and that the stevedore's decision to continue was ill-advised, utilizing the Restatement's
emphasis on the party in "control" and the nature of the defect as latent or obvious would tend to divert a jury's attention
from Congress' intent behind its creation of Section 5(b) negligence actions--holding shipowners liable for their own
acts of negligence. Likewise, the Restatement recognizes distinctions between invitees and licensees which have no
place in maritime negligence actions. n25 Nevertheless, the Restatement approach may still be found to promote
legitimate maritime concerns since it tends to buttress the remedial nature of the Act by holding the stevedore primarily
liable for providing longshoremen with a safe place to work.

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPersonal InjuriesMaritime Workers' ClaimsLongshore & Harbor Workers' Compensation ActWorkers'
Compensation & SSDIMaritime Workers' ClaimsCompensabilityLongshore & Harbor Workers' Compensation
ActNegligence

FOOTNOTES:
(n1)Footnote 1. Canizzo v. Farrell Lines, Inc. 579 F.2d 682, 1978 A.M.C. 1920 (2d Cir. 1978) cert. denied, 439 U.S.
929; Evans v. Transportation Maritime Mexicana S.S. "Campeche", 639 F.2d 848, 855, 1981 A.M.C. 622 (2d Cir. 1981)
("We continue to adhere to the view that § 343A [of the Restatement 2d of Torts] is the most appropriate standard for
determining negligence under § 905(b): a vessel is not liable for injuries resulting from known or obvious dangers
unless the shipowner should anticipate the harm despite the obviousness of the danger.").

(n2)Footnote 2. Anuszewski v. Dynamic Mariners Corp., Panama, 540 F.2d 757, 759, 1976 A.M.C. 2048 (4th Cir.
1976), cert. denied, 429 U.S. 1098 (1977) ("In the present case, the district court further recognized the Congressional
intent"that legal questions which may arise in actions brought under these provisions of the law shall be determined as a
matter of Federal law,' and elected to follow the standard of the Restatement (Second) of Torts § 343 (1965) ... In our
opinion the court's choice of the Restatement standard was appropriate, and its ultimate finding and conclusion upon the
issue of liability is amply supported by the record." [footnote omitted ]); Dunlap v. G. & C. Towing Inc., 613 F.2d 493,
1980 A.M.C. 1874 (4th Cir. 1980); Chavis v. Finnlines, Ltd., O/Y, 576 F.2d 1072, 1979 A.M.C. 1703 (4th Cir. 1978).

(n3)Footnote 3. Gay v. Ocean Transport & Trading, Ltd., 546 F.2d 1233, 1977 A.M.C. 996 (5th Cir. 1977) ("Our
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brethren in the Second and Fourth Circuits have already faced the problem before us and have agreed that land-based
principles are to guide in the establishment of a federal law. Anuszewski v. Dynamic Mariners Corp., 540 F.2d 757 (4th
Cir. 1976), cert. denied, 429 U.S. 1098 (1977); Napoli v. Hellenic Lines, Ltd., 536 F.2d 505 (2d Cir. 1976). Moreover,
those circuits have both relied upon the Restatement (Second) of Torts for guidelines. 540 F.2d at 759; 536 F.2d at
508-09. In the interest of fulfilling the Congressional desire of uniformity, we, too, adopt the Restatement
formulation."); Hess v. Upper Mississippi Towing Corp., 559 F.2d 1030, 1978 A.M.C. 331 (5th Cir. 1977), cert. denied,
435 U.S. 924 (1978).

(n4)Footnote 4. Restatement (Second) of Torts, § 343, provides:

§ 343. Dangerous Conditions Known to or Discoverable by Possessor.

"A possessor of land is subject to liability for physical harm caused to his invitees by a condition on
the land if, but only if, he

"(a) knows or by the exercise of reasonable care would discover the condition, and should realize
that it involves an unreasonable risk of harm to such invitees, and

"(b) should expect that they will not discover or realize the danger, or will fail to protect themselves
against it, and

"(c) fails to exercise reasonable care to protect them against the danger."

(n5)Footnote 5. Restatement (Second) of Torts, § 343A provides:

"§ 343A. Known or Obvious Dangers.

"(1) A possessor of land is not liable to his invitees for physical harm caused to them by any activity
or condition on the land whose danger is known or obvious to them, unless the possessor should
anticipate the harm despite such knowledge or obviousness.

"(2) In determining whether the possessor should anticipate harm from a known or obvious danger,
the fact that the invitee is entitled to make use of public land, or of the facilities of a public utility, is a
factor of importance indicating that the harm should be anticipated."

(n6)Footnote 6. Johnson v. A/S Ivarans Rederi, 613 F.2d 334, 347, 1980 A.M.C. 2738 (1st Cir. 1980), cert. denied,
449 U.S. 1135 (1981) ("Our review of the decisions of other courts in regard to section 905(b) has convinced us that
sections 343 and 343A are too heavily laden with the prohibited defenses of assumption of the risk and contributory
negligence to be followed rigidly as the standard of care owed longshoremen by the vessel under section 905(b).
Accordingly, we hold that sections 343 and 343A and the rest of the Restatement (Second) of Torts may be utilized in
developing the standard of care under section 905(b) only when purged of concepts antithetical to the recognized
purpose of section 905(b).").

(n7)Footnote 7. Griffith v. Wheeling=Pittsburgh Steel Corp., 610 F.2d 116, 1980 A.M.C. 833 (3d Cir. 1979),
vacated, 451 U.S. 965, 101 S. Ct. 2038, 68 L. Ed. 2d 343, reinstated, 657 F.2d 25 (3d Cir. 1981), cert. denied, 456 U.S.
914 (1982); Sarauw v. Oceanic Navigation Corp., 622 F.2d 1168, 1174, 1981 A.M.C. 1076 (3d Cir. 1980), vacated, 451
U.S. 966, 101 S. Ct. 2039, 68 L. Ed. 2d 344, reinstated, 655 F.2d 526 (3d Cir. 1981), cert. denied, 456 U.S. 914 (1982)
("Shortly after the trial court denied the motion for a new trial, this Court's opinion in Griffith [, supra.] was filed. In
that case we held that in some respects §§ 343 and 343A were inapplicable because they were too favorable to the
shipowner. We stated that those provisions do not"define for all cases the appropriate standard of care under § 905(b),'
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because they"would apparently relieve a vessel owner of all liability for an unreasonably dangerous condition on board
ship if the invitee longshoreman has failed to exercise ordinary care in dealing with that danger, on the theory that a
negligent invitee has assumed the risk of injury. ... [T]hat principle is inconsistent with the clearly stated intention of
Congress to abolish the doctrines of contributory negligence and assumption of risk' in these cases. 610 F.2d at 125.").

See Hurst v. Triad Shipping Co., 554 F.2d 1237, 1977 A.M.C. 1625 (3d Cir.), cert. denied, 434 U.S. 861 (1977)
(approving of the application of land-based principles in § 905(b) actions).

(n8)Footnote 8. Santos v. Scindia Steam Navigation Co., 598 F.2d 480, 1980 A.M.C. 155 (9th Cir. 1979), aff'd,
451 U.S. 156, 101 S. Ct. 1614, 68 L. Ed. 2d 1 (1981); Lawson v. United States, 605 F.2d 448, 453, 1980 A.M.C. 2815
(9th Cir. 1979) ("Appellant's contention that it should be relieved of liabilityby reason of the fact that the condition
which caused appellee's injuries was open and obvious are resolved against it in Santos, ... Judge Duniway's standard
follows the Restatement (Second) of Torts, § 343(a) and (c), but specifically eliminates § 343(b) and § 343A which
involve contributory negligence and the "open and obvious" assumption of risk standards. We conclude that Santos
controls our facts and properly denies the open and obvious assumption of risk defense.");

(n9)Footnote 9. Mallard v. Aluminum Co. of Canada, 634 F.2d 236, 243-4, 1981 A.M.C. 2151 (5th Cir.), cert.
denied, 454 U.S. 816, 102 S. Ct. 93, 70 L. Ed. 2d 85 (1981) ("Our negligence standard as expressed in the Restatement
(Second) bifurcates into two levels of vessel owner responsibility which correspond to whether the risk-fraught
condition is latent or obvious ... As a matter of law, the applicable negligence standard, be it focused on control of the
stevedore or knowledge of the vessel owner, is contingent upon whether a hazard is obvious or latent.").

(n10)Footnote 10. The Fifth Circuit has held that the Restatement approach should be followed since it encourages
vessel owners to promote safety, and places the longshoremen in the same position that they would occupy if they were
injured in the course of nonmaritime employment. See Mallard v. Aluminum Co. of Canada, 634 F.2d 236, 244, 1981
A.M.C. 2151 (5th Cir.), cert. denied, 454 U.S. 816, 102 S. Ct. 93, 70 L. Ed. 2d 85 (1981) ("Congress did not intend that
the vessel owner be charged with knowledge of any latent defect on the vessel, since such a theory of liability would
approach the unseaworthiness standard. Because it was concerned that the courts might continue to hold vessels strictly
liable for hazards by viewing any unseaworthy conditions as negligence, Congress stressed that negligence should be
determined by traditional non-maritime standards. The Restatement (Second) criteria of negligence subject a shipowner
to liability only if he knows or has reason to know of an unreasonably dangerous condition on the vessel of which the
longshoreman is probably not aware and fails to exercise reasonable care to make the condition safe or warn the
longshoreman." [footnote omitted ]).

(n11)Footnote 11. Santos v. Scindia Steam Navigation Co., 598 F.2d 480, 1980 A.M.C. 155 (9th Cir. 1979), aff'd,
451 U.S. 156, 101 S. Ct. 1614, 68 L. Ed. 2d 1 (1981).

(n12)Footnote 12. This approach has developed in part as a response to the Circuit's refusal to adopt the
Restatement standard of care since the defenses of assumption of risk and contributory negligence contained in the
Restatement are unknown to maritime law and tend to exculpate vessels in situations where Congress clearly intended
that they be held liable. See Griffith v. Wheeling=Pittsburgh Steel Corp., 610 F.2d 116, 125, 1980 A.M.C. 833 (3d Cir.
1979), vacated, 451 U.S. 965, 101 S. Ct. 2038, 68 L. Ed. 2d 343, reinstated, 657 F.2d 25 (3d Cir. 1981), cert. denied,
456 U.S. 914 (1982) ("[W]e cannot agree that §§ 343 and 343A of the Second Restatement define for all cases the
appropriate standard of care under § 905(b). It is true, as American points out, that we have approved reference to the
Restatement (Second) in § 905(b) negligence actions"as the national expression of non-maritime tort principles.' Hurst
v. Triad Shipping Co., 554 F.2d at 1248, Brown v. Ivarans Rederi A/S, 545 F.2d at 863. But as Hurst itself illustrates,
those provisions are adopted only when they are consistent with Congressional intent in enacting § 905(b). Sections 343
and 343A do not meet that standard. Both sections would apparently relieve a vessel owner of all liability for an
unreasonably dangerous condition on board ship if the invitee longshoreman has failed to exercise ordinary care in
dealing with that danger, on the theory that a negligent invitee has assumed the risk of injury. See § 343A, Comment e.
As we stated in Hurst, 554 F.2d at 1250, Brown, 545 F.2d at 863-64 n.10, and Rich, 596 F.2d at 551 n.21, that principle
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is inconsistent with the clearly stated intention of Congress to abolish the doctrines of contributory negligence and
assumption of risk in cases decided under § 905(b)").

(n13)Footnote 13. 451 U.S. 156, 101 S. Ct. 1614, 68 L. Ed. 2d 1, 1981 A.M.C. 601 (1981).

(n14)Footnote 14. Santos v. Scindia Steam Navigation Co., 1976 A.M.C. 2583 (W.D. Wash. 1976), rev'd, 598 F.2d
480, 1980 A.M.C. 155 (9th Cir. 1979), aff'd, 451 U.S. 156, 101 S. Ct. 1614, 68 L. Ed. 2d 1 (1981).

(n15)Footnote 15. Santos v. Scindia Steam Navigation Co., 598 F.2d 480, 1980 A.M.C. 155 (9th Cir. 1979), aff'd,
451 U.S. 156, 101 S. Ct. 1614, 68 L. Ed. 2d 1 (1981).

(n16)Footnote 16. 358 U.S. 625, 79 S. Ct. 406, 3 L. Ed. 2d 550, 1959 A.M.C. 597 (1959).

See also Federal Marine Terminals, Inc. v. Burnside Shipping Co. Ltd., 394 U.S. 404, 89 S. Ct. 1144, 22 L. Ed. 2d
371, 1969 A.M.C. 745 (1969), where the Kermarec case was reaffirmed and extended. A stevedore contractor plaintiff
was entitled to recover sums paid as compensation to a deceased employee's dependents in a direct tort action against
the vessel owner. "As we held in Kermarec v. Compagnie Generale Transatlantique, 358 U.S. 625, 632, 79 S. Ct. 406, 3
L. Ed. 2d 550, 555,"the owner of a ship in navigable waters owes to all who are on board for purposes not inimical to
his legitimate interests the duty of exercising reasonable care under the circumstances of each case.' That duty of due
care imposed by law extends to the stevedoring company as well as to others lawfully on the ship, and its breach gives
rise to a cause of action for any damages proximately caused. It is not disputed, for example, that if the shipowner's
negligence caused damages to the stevedoring contractor's equipment, those damages would be recoverable in a direct
action sounding in tort. We can see no reason why the shipowner's liability does not in like fashion extend to the
foreseeable obligations of the stevedoring contractor for compensation payments to the representative of a
longshoreman whose death was occasioned by the shipowner's breach of his duty to the stevedoring contractor."

(n17)Footnote 17. Scindia Steam Navigation Co. v. Santos, 451 U.S. 156, 101 S. Ct. 1614, 68 L. Ed. 2d 1, 1981
A.M.C. 601 (1981). The Court divided 3-3-2 in affirming the decision of the Ninth Circuit. As used in this section, and
unless otherwise noted, "Court" refers to the three justices whose decision constituted the opinion of the Court.

(n18)Footnote 18. 358 U.S. 423, 79 S. Ct. 445, 3 L. Ed. 2d 413, 1959 A.M.C. 580 (1959).

(n19)Footnote 19. 639 F.2d 848, 1981 A.M.C. 622 (2d Cir. 1981).

(n20)Footnote 20. Scindia Steam Navigation Co. v. Santos, 451 U.S. 156, 101 S. Ct. 1614, 68 L. Ed. 2d 1, 1981
A.M.C. 601 (1981).

(n21)Footnote 21. Scindia Steam Navigation Co. v. Santos, 451 U.S. 156, 101 S. Ct. 1614, 1620, 68 L. Ed. 2d 1,
13, 1981 A.M.C. 601 (1981), n.14 ("Because the legislative history suggests that the shipowner's liability is to be judged
by land-based standards, see n 13, supra, it is urged that the District Court properly turned to and applied §§ 343 and
343A of the Restatement (Second) of Torts. But the legislative history does not refer to the Restatement and also states
that land-based principles of assumption of risk and contributory negligence are not to be applied in § 905(b) cases. This
strongly suggests, as Kermarec v Campagnie Generale Transatlantique, 358 U.S. 625, 79 S. Ct. 406, 3 L. Ed. 2d 550
(1959), indicated, that maritime negligence actions are not necessarily to be governed by principles applicable in
nonmaritime contexts. Furthermore, since the lower courts are not only in disagreement as to the applicability of §§ 343
and 343A but also as to their import and meaning when applied in the maritime context, those sections, while not
irrelevant, do not furnish sure guidance in cases such as this").

See: Duty v. East Coast Tender Service, Inc., 660 F.2d 933 (4th Cir. 1981), cert. denied, 455 U.S. 945, 102 S. Ct.
1442, 71 L. Ed. 2d 657 (1982) ("If there was any doubt before Scindia that a negligence action under § 905(b) might
properly be called"maritime', it is erased by this footnote.").
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(n22)Footnote 22. H.R. 92-1441. U.S. Code Congressional and Administrative News, p. 6645:

"Finally, the Committee does not intend that the negligence remedyauthorized in the bill shall be
applied differently in different ports depending on the law of the State in which the port may be located.
The Committee intends that legal questions which may arise in actions brought under these provisions of
the law shall be determined as a matter of Federal law. In that connection, the Committee intends that the
admiralty concept of comparative negligence, rather than the common law rule as to contributory
negligence, shall apply in cases where the injured employee's own negligence may have contributed to
causing the injury. Also, the Committee intends that the admiralty rule which precludes the defense
of"assumption of risk' in an action by an injured employee shall also be applicable."

(n23)Footnote 23. Scindia Steam Navigation Co. v. Santos, 451 U.S. 156, 101 S. Ct. 1614, 1626, 68 L. Ed. 2d 1,
1981 A.M.C. 601 (1981), at n.1.

(n24)Footnote 24. Scindia Steam Navigation Co. v. Santos, 451 U.S. 156, 101 S. Ct. 1614, 68 L. Ed 2d 1, 1981
A.M.C. 601 (1981), at n.10.

(n25)Footnote 25. Kermarec v. Compagnie Generale Transatlantique, 358 U.S. 625, 79 S. Ct. 406, 3 L. Ed. 2d 550,
1959 A.M.C. 597 (1959).
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§ 94. The Standard of Care: Scindia Steam Navigation Co. v. Santos.

In Scindia Steam Navigation Co. v. Santos, n1 the Supreme Court attempted to establish guidelines for judging the
reasonableness of the shipowner's conduct at various cargo-handling stages. Although all eight participating justices
agreed to affirm and remand the lower court's opinion, the justices divided 3-3-2 in establishing formulas for measuring
shipowner responsibility at various cargo-handling stages. Nevertheless, it is possible to state certain generalizations
based on the majority and concurring opinions.

Prior to the commencement of cargo operations, the shipowner must--1) exercise reasonable care to supply a ship and
equipment in a condition suitable for an experienced stevedore to carry out its work in reasonable safety; and 2) warn
the stevedore of hidden dangers which could have been discovered in the exercise of reasonable care. n2

Once cargo operations have begun, n3 the shipowner may rely on the stevedore to provide the longshoremen with a
reasonably safe place to work. In the absence of an obligation created by contract, law, regulation or custom, the
shipowner has no duty to inspect equipment or supervise the stevedore's activities. n4 However, with respect to areas
and equipment within the shipowner's direct control, reasonable care must be exercised to avoid exposing longshoremen
to an unreasonable risk of harm. n5

If the shipowner becomes aware of the existence of a dangerous condition in the cargo operations and knows or should
reasonably anticipate that the stevedore will not remedy the condition, the shipowner has a duty to intervene and take
reasonable steps to eliminate the hazard. n6 Whether the shipowner has acted reasonably in the circumstances will
frequently depend on the existence of statutes, regulations and customs allocating responsibility for repairs of defective
equipment.

In applying the principles set forth above, it may be appropriate to consider the position adopted in the Restatement
(Second ) of Torts §§ 343 and 343A. n7

Legal Topics:

For related research and practice materials, see the following legal topics:
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Admiralty LawPersonal InjuriesMaritime Workers' ClaimsLongshore & Harbor Workers' Compensation
ActTortsNegligenceStandards of CareReasonable CareGeneral OverviewWorkers' Compensation & SSDIMaritime
Workers' ClaimsCompensabilityLongshore & Harbor Workers' Compensation ActNegligence

FOOTNOTES:
(n1)Footnote 1. 451 U.S. 156, 101 S. Ct. 1614, 68 L. Ed. 2d 1, 1981 A.M.C. 601 (1981).

(n2)Footnote 2. 1st Circuit: Melanson v. Caribou Reefers, Ltd., 667 F.2d 213 (1st Cir. 1981).

3d Circuit: Sarauw v. Oceanic Navigation Corp. 655 F.2d 526, 1981 A.M.C. 2989 (3d Cir.), vacated, 451 U.S. 966,
101 S. Ct. 2039, 68 L. Ed. 2d 344 (1981), cert. denied, 456 U.S. 914 (1982) (The vessel owner had the duty to exercise
reasonable care with respect to a gangway improperly secured to the vessel of which it could not be divested even
though the gangway was supplied by the stevedore).

4th Circuit: Duty v. East Coast Tender Service, 660 F.2d 933 (4th Cir. 1981);

5th Circuit: Hill v. Texaco, Inc., 674 F.2d 447 (5th Cir. 1982) (The duty to provide a safe place to work is not
breached when an employee of a specialist, hired to make an unsafe condition safe, is injured in the course of his
employment); Pluyer v. Mitsui O.S.K. Lines, Ltd. 664 F.2d 1243 (5th Cir. 1982) (The fact that the danger inherent in
use of a ladder prior to commencement of the cargo operator was open and obvious did not bar recovery).

See also Kirby v. OMI Corp., 1989 A.M.C. 1079 (Fla. Cir. Ct. 1989) (Vessel owner not liable for injuries caused by
the very problem that repairman was required to cure, therefore, owner was not the proper party from which to seek
damages. Pursuant to Scindia Steam v. De Los Santos, 451 U.S. 156, 1981 A.M.C. 601 (1981), the critical questions are
whether the vessel owner knew about the dangerous condition and whether the owner also knew that shipyard was not
properly protecting its employees at the time. Despite defects in the plans and specifications provided to the shipyard,
these defectshad been brought to the shipyard's attention and the very elements that were allegedly missing from the
plans were those which the shipyard was commissioned to correct. But since shipowner did not know when the tests
that resulted in the repairman's death were to be conducted, shipowner could not be held liable for a dangerous
condition that it was not aware would arise, nor was shipowner under a duty to discover the creation of the dangerous
condition. Further, a shipowner is not under duty to deliver ship to shipyard in "hazard-free condition." Additionally,
shipowner could not know whether the shipyard was adequately protecting its employees, thus shipowner not liable
under Scindia.).

(n3)Footnote 3. 2d Cir: Lieggi v. Maritime Co. of the Phillipines 667 F.2d 324, 1982 A.M.C. 1112 (2d Cir. 1981)
(There was no reasonable basis for relying on a stevedore to correct a hazardous condition after the vessel owner made
an affirmative representation that it would correct the hazard); Albergo v. Hellenic Lines, 658 F.2d 66, 1981 A.M.C.
2417 (2d Cir. 1981) (Where the duty to clear loose debris was imposed on stevedore by statute, the shipowner will not
be liable for negligence).

3d Cir.: McCarthy v. Silver Line Ltd., 661 F.2d 298, 1982 A.M.C. 300 (3d Cir.), cert. denied, 456 U.S. 914, 102 S.
Ct. 1767, 72 L. Ed. 2d 173 (1982) (The vessel owner knew, or should have known, that the condition which caused
injury to longshoreman would pose an unreasonable risk of harm).

7th Cir.: U.S. Fidelity & Guaranty Co. v. Jadranska, 683 F.2d 1022 (7th Cir. 1982) (A shipowner was not required to
anticipate that a longshoreman who knew of an open shaft adjacent to the cargo operation would not be able to avoid it).

(n4)Footnote 4. See Futo v. Lykes Bros., 742 F.2d 209, 1985 A.M.C. 1030 (5th Cir. 1984) (The liability of a
shipowner for injuries to longshoremen or other LHWCA covered employees of independent contractors did not extend
to a case where the shipowner had no duty to intervene in order to correct a dangerous condition in the ship. The scope
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of a shipowner's duty to intervene to correct dangerous conditions in the ship does not extend to circumstances where
the hazard that caused the accident was a temporary structure, not a part of the ship itself, its gear, or equipment, which
was created and used entirely by the independent contractor who both owned and controlled it while the ship was
doctored for repairs.); Semaio v. Pan Ocean Shipping, 1990 A.M.C. 2752 (D. N.J. 1989) (Pursuant to Scindia Steam
once a vessel is turned over for the loading and unloading of cargo the shipowner defendant has no duty to oversee the
stevedoring operations, and the safety of the longshoreman plaintiff rests in the hands of the stevedore. Through the
plaintiff's own testimony, it would not be possible to detect an oily floor in the cargo hold until stevedoring operations
had begun. The plaintiff may not recover damages against his negligence claim against the defendant shipowner.
Summary judgment granted for the defendant, complaint dismissed.); Celestine v. Lykes Bros. S.S. Co., 729 F. Supp.
691, 1989 A.M.C. 2254 (N.D. Cal. 1989) (Though the defendant shipowner is required under the Occupational Safety
and Health Administration (OSHA) to correct tripping and stumbling hazards, the shipowner's liability is to the
stevedore and the stevedore is responsible for the safety of the longshoreman plaintiff. The ruling in Scindia Steam
(specifically the "turnover duty of sale condition") calls for the shipowner to provide the ship and its equipment so that
an expert and experienced stevedore may conduct cargo operations safely. The turnover duty of safe condition was
violated however since the tripping object (a coil of wire cable, one foot high and four feet in diameter) was in open and
obvious sight and a defect which the longshoreman should have seen and easily avoided. Furthermore, the charter party
contract between the shipowner and the Military Sea Lift Command only specifies the shipowner's supervision of safety
as it applies to the seaworthiness of the ship, not the longshoreman. Summary judgement ordered in favor of the
defendant.); Salvato v. Hakko Maritime Corp., 1989 A.M.C. 1014 (N.D. Cal. 1989) (Citing to Scindia Steam, the court
held that a vessel operator owes limited duties to a longshoreman, once stevedoring operations commence. As such,
unless bound by contract, custom, or positive law, the vessel is under no duty to discover dangerous conditions that
arise once operations commence. But it is the stevedore, and not the vessel, that generally has the task of reducing
exposure of a longshoreman to customary risk. In the instant case, protruding padeyes were customary on the type of
vessel that gave rise to the claim and longshoreman's long experience with them indicated that defendant vessel satisfied
its limited duties under Scindia.).

(n5)Footnote 5. Section 41(a) of the Act, 33 U.S.C. § 941(a), provides, in part:

"(a) Every employer shall furnish and maintain employment and places of employment which shall
be reasonably safe for his employees in all employments covered by this chapter and shall install,
furnish, maintain, and use such devices and safeguards with particular reference to equipment used by
and working conditions established by such employers as the Secretary may determine by regulation or
order to be reasonably necessary to protect the life, health, and safety of such employees, and to render
safe such employment and places of employment, and to prevent injury to his employees."

(n6)Footnote 6. See Hunter v. Intreprinderea De Exploatare A Floti Maritime Navrom, 868 F.2d 1386, 1989
A.M.C. 1471 (5th Cir. 1989) (The Fifth Circuit affirmed district court's dismissal of longshoreman's personal injury
action brought under the LHWCA, 33 U.S.C. § 901 et seq. on the ground that the vessel had no duty to protect the
worker against the condition which caused his injury. The court's reliance on Casaceli v. Martech Int'l Inc., 774 F.2d
1322, 1986 A.M.C. 2665 (5th Cir. 1985), cert. denied, 475 U.S. 1108, 1986 A.M.C. 2701 (1986) (even when shipowner
knows of danger on ship, shipowner has no duty to intervene on longshoreman's behalf so long as danger is "an open
and obvious transitory condition created and controlled by the independent contractor, and wholly related to the
contractor's gear and operations") was appropriate; shipowner was not liable even if he knew of dangers created by
stevedore's use of "spreader bar," where bar was neither owned by shipowner nor related to the vessel's gear.); Webster
v. M/V Moolchand, 730 F.2d 1035, 1986 A.M.C. 2854 (5th Cir. 1984) (Plaintiff-Webster, a longshoreman, sought
damages when a shipboard winch slipped, causing him to be injured while loading cargo in the ship's hold. Barred from
holding his stevedore-employer at fault in tort, Webster acted against the vessel's owner. The shipowner-defendant
claimed that the trial court should have directed a verdict in its favor, absent any evidence that the ship's crew was at
fault. The court held that the shipowner had adequate notice that the shipboard winch, being operated by the stevedore,
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was not working properly. Therefore, it was, in fact, appropriate for the jury to consider the owner's liability. In order to
photograph the ship on which the accident took place, and which was no longer available for local inspection, Webster's
attorney flew from Louisiana to Brazil. However, the court refused to award these traveling costs as justifiable
expenses, since it held that the resulting photographs were not essential to the plaintiff's case.); Harris v. H. Schuldt
Reederei, 657 F.2d 53, 1981 A.M.C. 2442 (4th Cir. 1981) (A shipowner may be liable where he should anticipate harm
to longshoremen despite the obviousness of the danger); Cooper v. Offshore Express, 1990 A.M.C. 666 (W.D. La.
1989) (The defendant incorrectly asserts that Scindia governs its obligations to the defendant. Although the plaintiff is a
covered employee under the LHWCA, he is only covered by virtue of the OCSLA, 43 U.S.C. § 1333(b). Furthermore,
the plaintiff has no connection with the vessel whatsoever and the general maritime law of negligence applies in this
case.); LaGrega v. Farrell Lines, 1990 A.M.C. 649 (N.Y. App. Div. 1989) (The plaintiff testified that he had notified the
defendant's Chief Officer of the improper loading of the cargo, by longshoremen, at a West African port. The Chief
Officer's knowledge of the improper loading of the cargo, as well as his subsequent failure to inform the stevedore,
pursuant to Scindia Steam defeat the defendant's motion for summary judgment.); Ivey v. Baronia Shipping, 1990
A.M.C. 340 (E.D. Mich. 1989) (Although owner and charterer may both be liable for negligence under LHWCA §
905(b), where neither of them knew or had reason to know of improperly stowed coil, they had no duty to warn
longshoreman of a dangerous cargo condition resulting from the alleged negligence of foreign stevedore.); Maniscalco
v. Golfo Azul, S.A., 1989 A.M.C. 1192 (S.D.N.Y. 1988) (Plaintiff was found 75% at fault for injuries sustained when
the forklift he was operating fell through a hole in the floor. Plaintiff had previously observed the weakened floor
condition, yet continued to operate the forklift in excess of its capacity. In addition, the litigious and accident prone
plaintiff's credibility was in question. Even though shipowner argued that stevedore was in control of the loading at the
time, shipowner could not escape partial liability by claiming that stevedore was under a duty to rectify a
previously-existing dangerous condition.); Roby v. Hyundai Merchant Marine, 700 F. Supp. 316, 1989 A.M.C. 1126
(E.D. La. 1988) (Shipowner is under a duty to warn stevedoring operators of any dangerous conditions that exist before
the onset of such operations that the owner should have been aware of with the exercise of reasonable care. Absent such
a finding, unlike the Third Circuit, the Fifth Circuit holds that a shipowner is not liable to a longshoreman in the employ
of an independent stevedore that had complete control of the cargo's handling. The inquiry does not turn on which party
is in the best position to remedy a danger but upon whether shipowner "knew or should have known" of the danger
beforehand. The Fifth Circuit differs with Fourth Circuit in that a shipowner may be liable for a longshoreman's injuries
even though the danger that caused the injuries was obvious to the longshoreman at the time. To hold otherwise would
require a longshoreman faced with danger to either leave his job or face trouble for delaying work.); Burney v.
Intermare K.G., 1989 A.M.C. 976 (M.D. Fla. 1988) (A shipowner was found to have violated the required standard of
care as to longshoremen where the shipowner was on notice that a dangerous condition existed due to collapse of
grating earlier in the day, the longshoreman was not informed of the rotted condition of the grating before cargo
off-loading began and notice of the rotted condition was not made manifest until the cargo operation was well
underway.); Bush v. Sumitomo Bank and Trust Co., 513 F. Supp. 1051, 1982 A.M.C. 1672 (E.D. Tex. 1981) (Where a
shipowner knew that a crane used by longshoremen was defective, and the crew had attempted to repair it for two days,
the shipowner had a duty to halt all longshoring operations until the crane was properly repaired. The fact that the
stevedore continued to use the crane despite its obviously defective condition did not absolve the shipowner of liability
for the injuries of a longshoreman injured when the crane slipped.).

(n7)Footnote 7. See discussion at § 93, supra.
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§ 95. Negligence Actions After Scindia Steam Navigation Co. v. Santos.

Following the Supreme Court decision in Scindia Steam Navigation Co. v. Santos, n1 two trends have emerged in the
litigation of actions under Section 5(b) of the Longshoremen's Act. First, the courts have tended to view the Scindia
decision as nothing more than an affirmation of the standard of care previously relied upon in their circuit, regardless of
whether that standard turns on land-based or maritime principles. Secondly, in a majority of cases which are factually
distinguishable from Scindia, the circuit courts have tended to impose liability for a breach of the shipowner's duty of
care, liberally construing that duty in order to effectuate the remedial purposes of the Act.

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPersonal InjuriesMaritime Workers' ClaimsLongshore & Harbor Workers' Compensation
ActTortsNegligenceStandards of CareReasonable CareGeneral OverviewWorkers' Compensation & SSDIMaritime
Workers' ClaimsCompensabilityLongshore & Harbor Workers' Compensation ActNegligence

FOOTNOTES:
(n1)Footnote 1. 451 U.S. 156, 101 S. Ct. 1614, 68 L. Ed. 2d 1, 1981 A.M.C. 601 (1981).
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§ 95a. Table of Cases Determining the Shipowners' Standard of Care in the Aftermath of Scindia Steam
Navigation Co. v. Santos.

FIRST CIRCUIT

Melanson v. Caribou Reefers, Ltd., 667 F.2d 213 (1st Cir. 1981) (In the absence of any evidence of unreasonable risk of
harm no change was warranted in the result of this case in which the injury was caused by a condition of the cargo.).

SECOND CIRCUIT

McCarthy v. Bark Peking, 715 F.2d 130, 1984 A.M.C. 1 (2d Cir. 1983) (A painter injured from a fall on a museum
"vessel" in New York's South Street Seaport was entitled to bring an action against the "vessel" in negligence under §
5(b) notwithstanding that the vessel's rudder was welded in place and that the vessel was used solely as a museum,
where § 3 of the Act defines vessel broadly and courts are to construe the definition liberally.).

Moore v. M.P. Howlett, Inc., 704 F.2d 39, 1983 A.M.C. 1778 (2d Cir. 1983) (A shipowner was held liable for a
longshoreman's injury upon its barge notwithstanding the fact that neither the plaintiff nor the stevedore took any
precautions to prevent the risk of accident. Where it was the barge crew's responsibility to maintain the deck of the
barge in a safe condition, a jury was justified in finding that the shipowner breached its duty of care despite the
willingness of the stevedore and the plaintiff to continue working under obviously dangerous conditions.).

Lieggi v. Maritime Co. of the Philippines, 667 F.2d 324, 1982 A.M.C. 1112 (2d Cir. 1981) (A more general duty of care
than that imposed by Scindia was applied to transitory conditions on the ship as well as to malfunctioning ship's gear.).

Losado v. Cardigan Shipping Co., Ltd., 1982 A.M.C. 1208 (S.D.N.Y. 1981) (Scindia did not discuss the standard of
liability for injuries occasioned by permanent conditions that are part of the structure of a vessel. In such a situation a
longshoreman must prove: (1) that a dangerous condition actually existed on the ship; (2) that the defendant shipowner
had notice of the dangerous condition and should have reasonably anticipated that the plaintiff might have been injured;
and (3) that the shipowner's negligence proximately caused the plaintiff's injuries.).
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THIRD CIRCUIT

Sarauw v. Oceanic Navigation Corp., 655 F.2d 526, 1981 A.M.C. 2989 (3d Cir.), vacated, 451 U.S. 966, 101 S. Ct.
2039, 68 L. Ed. 2d 344 (1981), cert. denied, 456 U.S. 914 (1982) (Scindia does not require departure from the original
conclusion in this case: the vessel has a duty to use reasonable care with respect to a gangway supplied by the
stevedore.).

McCarthy v. Silver Line, Ltd., 661 F.2d 298, 1982 A.M.C. 300 (3d Cir.), cert. denied, 456 U.S. 914 (1982) (Where a
piece of caked sugar which became frozen through the negligence of the shipowner, causing an injury, could not have
been remedied by a reasonable stevedore, the standard of care imposed prior to Scindia and reaffirmed by the Circuit in
Griffith upon remand, allowed affirmance of the district court judgment.).

FOURTH CIRCUIT

Hodges v. Evisea Maritime Co., 801 F.2d 678, 1987 A.M.C. 511 (4th Cir. 1986), cert. denied, 480 U.S. 933 (1987)
(Despite the fact that a jury could find the defendant-shipowner negligent with respect to its duties which resulted in
plaintiff-longshoreman's injuries, the court reversed and remanded the case where the trial judge improperly instructed
the jury as to the allocation of the duty of care between the shipowner and the stevedore during ongoing stevedoring
operations in accordance with Scindia.).

Gill v. Hango Ship-Owners A/B, 682 F.2d 1070, 1982 A.M.C. 2955 (4th Cir. 1982) (The Fourth Circuit reversed a
finding that a shipowner was not negligent as a matter of law and remanded for a jury's determination of whether a
breakout clamp used to unload paper rolls was so unsafe that the stevedore's continued use of it was obviously
improvident and whether the owner had a duty to stop the unloading process until it could be done with reasonable
safety.).

Harris v. H. Schuldt, Reederei, 657 F.2d 53, 1981 A.M.C. 2442 (4th Cir. 1981) (The district court erred when it
instructed the jury that the vessel had no duty to warn of known or obvious dangers in light of the Supreme Court's
opinion in Scindia.).

FIFTH CIRCUIT

Woods v. Sammisa Co., Ltd., 873 F.2d 842, 1990 A.M.C. 230 (5th Cir. 1989), cert. denied,--U.S.--, 110 S. Ct. 853
(1990) (Where gaps in pipe cargo constituted an open and obvious condition, district court judge erred in charging jury
that shipowner and time charterer could be liable for failure to warn of "hidden danger." Where a discharging stevedore
decides to proceed in the face of an open and obvious hazard, the shipowner and time charterer are not automatically
relieved of liability under LHWCA § 905(b).).

Helaire v. Mobil Oil Co., 709 F.2d 1031 (5th Cir. 1983) (The trial court erred in instructing the jury that a shipowner's
duty to longshoreman is based on constructive knowledge of a dangerous condition, reversing a finding that the
shipowner was 100% liable for plaintiff's injury and remanding for a new trial in light of the Scindia prerequisite of
actual knowledge of a dangerous condition prior to the imposition of shipowner liability.).

Pluyer v. Mitsui O.S.K. Lines, Ltd., 664 F.2d 1243 (5th Cir. 1982) (Scindia does not affect the viability of the circuit's
rule in factual settings that are distinguishable from Scindia. Therefore, a longshoreman's fall from a portable ladder that
was furnished by the ship's crew was not an unsafe condition that developed during the stevedoring operation within the
meaning of Scindia.).

Wild v. Lykes Bros., S.S. Corp., 650 F.2d 772 (5th Cir. 1981) (The Supreme Court's refusal to explicitly agree with the
Fifth Circuit's standard of negligence based on the Restatement (Second ) of Torts warranted remand to the district court
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for appropriate action in light of Scindia, where a longshoreman fell from a greasy ship's ladder.).

SEVENTH CIRCUIT

U.S. Fidelity and Guaranty Co. v. Plovidba, 683 F.2d 1022 (7th Cir. 1982) (Nothing in Scindia is inconsistent with the
formula for determining negligence previously used by a district court within the circuit and recommended as a useful
tool in evaluating a challenge to a finding that negligence was shown as a matter of law.).

NINTH CIRCUIT

Hedrick v. Daiko Shoji Co., 715 F.2d 1355, 1983 A.M.C. 2868 (9th Cir. 1983) (It was properly a jury question whether
a shipowner owed a duty to a stevedore's employee to check for latent defects in a splice in a wire rope which separated,
causing permanent injury to a seaman, citing Scindia and reversing the district court's judgment n.o.v.).

Davis v. Partenreederei M.S. Normannia, 657 F.2d 1048 (9th Cir. 1981) (The Supreme Court in Scindia generally
adopted the shipowner's reasonable duty of care, affirming the Ninth Circuit's rule, with one caveat: there is no
continuing duty to inspect cargo operations once the stevedore begins its work.).

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPersonal InjuriesMaritime Workers' ClaimsLongshore & Harbor Workers' Compensation
ActTortsNegligenceStandards of CareReasonable CareGeneral OverviewWorkers' Compensation & SSDIMaritime
Workers' ClaimsCompensabilityLongshore & Harbor Workers' Compensation ActNegligence
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§ 95b. Table of Cases Holding Shipowners Breached Post-Scindia Steam Navigation Co. v. Santos Duty of Care.

SECOND CIRCUIT

Taliercio v. Compania Empressa Lineas Argentina, 761 F.2d 126, 17 BRBS 102 (CRT) (2d Cir. 1985) (The Second
Circuit found that a district court's conclusion that defendant was negligent was fully supported by the evidence, and
held that a shouted warning that a door was dangerous and should be avoided was not sufficient to relieve the shipowner
of liability when the door fell on claimant, as the warning was given at the moment of danger and after the course of
events had been set in motion which caused claimant's injury; such a warning did not substitute for the duty to inspect
and repair equipment under the shipowner's control. The court affirmed the district court's determination of prejudgment
interest since: (1) the district court did not abuse its discretion; and (2) the question of whether it was correct to
apportion the damages into past and future losses and award interest on the past losses was not raised prior to this
appeal. The court did note, however, that in future cases where trial courts in this circuit discount damages to present
value, it would be preferable to calculate interest by discounting the entire award back to the date of injury and
awarding prejudgment interest on that amount, citing Jones & Laughlin Steel Corp. v. Pfeifer, 462 U.S. 523, 103 S. Ct.
2541 (1983).).

Moore v. M.P. Howlett, Inc., 704 F.2d 39 (2d Cir. 1983) (A question of a shipowner's liability for injuries sustained
when plaintiff slipped while running on the deck of a floating barge was properly a jury question, reversing the district
court's judgment n.o.v. Under § 343A of the Restatement, a shipowner has a duty to anticipate "a general danger of
injury" to a longshoreman working on an ice and grease-covered deck.).

Lieggi v. Maritime Co. of the Philippines, 667 F.2d 324, 1982 A.M.C. 1112 (2d Cir. 1981) (Where shipowner
affirmatively represented that he would correct hazardous wire and grease on the winch platform, thereby lulling the
stevedore into inaction, the shipowner's motion for judgment notwithstanding the verdict was denied, and judgment for
the plaintiff was affirmed.).

THIRD CIRCUIT

Sarauw v. Oceanic Navigation Corp., 655 F.2d 526, 1981 A.M.C. 2989 (3d Cir. 1981), cert. denied, 456 U.S. 914, 102
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S. Ct. 1767, 72 L. Ed. 2d 173 (1982) (The vessel owner breached his duty of care when officers failed to secure the
gangway to the deck of the vessel, causing it to fall to the dock when the plaintiff attempted to use it to board the
vessel.).

McCarthy v. Silverline, Ltd., 661 F.2d 298, 1982 A.M.C. 300 (3d Cir. 1981), cert. denied, 456 U.S. 914, 102 S. Ct.
1767, 72 L. Ed. 2d 173 (1982) (Vessel, a bulk sugar carrier, breached its duty of care when plaintiff was hit on the head
by a frozen piece of caked sugar while helping to unload the cargo.).

FOURTH CIRCUIT

Woodruff v. United States, 710 F.2d 128, 1984 A.M.C. 18 (4th Cir. 1983) (A shipowner has a duty to intervene where
an open and obvious condition exists which could lead to the injury of a longshoreman, notwithstanding that the
stevedore assumed full responsibility for the safety of its workers. The court deemed the exposure of the longshoreman
to possible injury by failing to implement available safety devices or offsetting procedures " "obviously imprudency' "
as a matter of law and stated that " "in such circumstances [the shipowner] has a duty to intervene' " under the Scindia
standard.).

Duty v. East Coast Tender Service, Inc., 660 F.2d 933 (4th Cir. 1981), cert. denied, 455 U.S. 945, 102 S. Ct. 1442, 71
L. Ed. 2d 657 (1982) (Jury instruction that proof that a motor vessel was operated by an unlicensed operator when it
collided with a loading dock did not constitute negligence per se was erroneous. The only issue for the jury was whether
the vessel's negligence was the proximate cause of the collision that produced the injury complained of.).

Harris v. H. Schuldt Reederei, 657 F.2d 53, 1981 A.M.C. 2442 (4th Cir. 1981) (Verdict for shipowner was remanded for
reconsideration in light of the standard of care set out in Scindia.).

FIFTH CIRCUIT

Turner v. Costa Line Cargo Servs., 744 F.2d 505 (5th Cir. 1984) (A dock worker who slipped on an oil slick while
looking for ship gear had left the area under the stevedore's control because the gear was not located in the normal area.
Even if the longshoreman slipped in an area supervised by the stevedore, the shipowner is still liable where he was
warned twice of the dangerous condition and knew that the stevedore's company relied on his promise to clean it up.
Dissent: Although the oil slick was not within the normal area of the plaintiff's work crew, it was within the general area
entrusted to the stevedore. This situation did not fall within the exceptions to the stevedore's liability outlined in Scindia.
Absent the shipowner's knowledge of the stevedore's "obviously improvident" judgment, the shipowner has no duty to
intervene once the vessel is under the stevedore's control.).

Pluyer v. Mitsui O.S.K. Lines, Ltd., 664 F.2d 1243 (5th Cir. 1982) (Vessel was affirmatively negligent in supplying a
metal ladder without non-skid devices to be used by longshoremen on a metal deck. The fact that the danger was open
and obvious did not bar recovery since, under the circumstances, use of the unsafe ladder was unavoidable.).

Wild v. Lykes Bros. S.S. Corp., 650 F.2d 772 (5th Cir. 1981) (The granting of defendant's motion for summary
judgment was reversed and remanded for reconsideration in light of Scindia where a longshoreman was injured when he
fell from a tubular shaped non-skid-proof rung of a grease-covered ladder found to be an appurtenance of the vessel.).

NINTH CIRCUIT

Cook v. Exxon Shipping Co., 762 F.2d 750, 1986 A.M.C. 2354, amended on petition for rehearing, 773 F.2d 1001 (9th
Cir. 1985), cert. denied, 475 U.S. 1047 (1986) (An employee of a shipyard was killed during repair operations when a
co-worker cut through the deck of the defendant's ship and ignited the bunker fuel tank located beneath. The court held
that the shipowner's duty of care established in Scindia Steam Navigation Co. v. De Los Santos, 451 U.S. 156, 1981
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A.M.C. 601 (1981), is not limited to longshoremen, but applies as well to employees of an independent ship repairer.
Applying the Scindia standards, and finding that the shipowner had provided the shipyard with plans of the ship that
showed the location of the tank, that the plans were available during repairs, and that the shipyard's supervisors knew
the location of the tank, the court held that the shipowner had satisfied its duty to warn the shipyard of the condition of
the ship. Finding further, however, that there was evidence that the repairs were conducted under the direct supervision
of the shipowner's repair supervisor and that he ordered the use of a cutting torch, the court held that there were triable
issues of fact as to the shipowner's active involvement in the repairs and its failure to use due care to avoid exposing the
shipyard employees to hazards, which precluded summary judgment for the shipowner.).

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPersonal InjuriesMaritime Workers' ClaimsLongshore & Harbor Workers' Compensation
ActTortsNegligenceStandards of CareReasonable CareGeneral OverviewWorkers' Compensation & SSDIMaritime
Workers' ClaimsCompensabilityLongshore & Harbor Workers' Compensation ActNegligence
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§ 95c. Table of Cases Holding Shipowners Did Not Breach Post-Scindia Steam Navigation Co. v. Santos Duty of
Care.

FIRST CIRCUIT

Melanson v. Caribou Reefers, Ltd., 667 F.2d 213 (1st Cir. 1981) (There was no evidence that the vessel owner knew or
should have known that the condition of the cargo posed an unreasonable risk of harm to a longshoreman who had been
unloading fifty-pound cartons, some of which were frozen together.).

SECOND CIRCUIT

Kakavas v. Flota Oceanica Brasileira, S.A., 789 F.2d 112, 1986 A.M.C. 1847 (2d Cir.), cert. denied, 479 U.S. 853
(1986) (In a negligence action against a shipowner by an employee of an independent contractor for personal injuries
sustained while performing hatch repairs on defendant's vessel, it was error for the trial judge to instruct the jury that the
shipowner bore a continuing duty to provide the repairman with a reasonably safe place to work. Under the doctrine of
Scindia Steam Navigation Co. v. De Los Santos, 451 U.S. 156, 1981 A.M.C. 601 (1981), the shipowner was entitled to
rely on the independent repair contractor to conduct the repairs safely and it was the contractor who owed its employee
the primary duty of care in the provision of a safe place to work. Contrary to the suggestion of the instruction, the hatch
cover was not unsafe; rather, it was the manner in which the contractor chose to conduct the repairs that was unsafe. The
court reversed the judgment holding the shipowner fully liable for the repairman's injuries and remanded the action for
new trial. The court also held that the request by counsel for the shipowner for further instructions, combined with prior
proceedings, was sufficient to alert the trial judge of his objection to the jury instructions and preserved the issue for
appeal.).

Barnett v. Howaldt, 757 F.2d 23, 17 BRBS 60 (CRT) (2d Cir. 1985) (The Second Circuit affirmed a district court's
dismissal of a complaint and held there was no evidence before the district court from which it could find genuine issue
to be tried as to the allegedly negligent rigging or spotting of booms by a ship's crew, not did the record reveal that
plaintiffs came foward with any evidence of any defect in the vessel's equipment, or inspection of the equipment.).

Daddi v. United Overseas Export Lines, 674 F.2d 175, 1982 A.M.C. 2036 (2d Cir. 1982) (Where uncontroverted
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testimony established that the longshoremen's version of his accident was a physical impossibility, the district court
properly granted judgment n.o.v. to the defendant. The evidence proved that the plaintiff's foot could not have fallen
into a two-foot gap on the top of a crate of tightly-packed rubber because a crate packed with such a gap would have
been crushed during the two-month ocean voyage prior to the accident.).

FOURTH CIRCUIT

Bonds v. Mortensen and Lange, 717 F.2d 123 (4th Cir. 1983) (A shipowner was entitled to rely on a stevedore's
decision to unload cargo while a gantry bell was malfunctioning, reversing the district court.).

Bednarek v. Thore Shipping, A.B., 1982 A.M.C. 240 (D. Md. 1981), aff'd, 691 F.2d 492 (4th Cir. 1982) (Under Scindia
"a shipowner cannot be charged with constructive knowledge of a defect [in the ship's gear] which manifests itself only
after the stevedore has commenced handling the cargo." Where the longshoreman was injured by a malfunctioning
ship's crane and the evidence showed that there had been no problems with the crane prior to the start of cargo
operations, the shipowner could not be found negligent.).

FIFTH CIRCUIT

Casaceli v. Martech Int'l, Inc., 744 F.2d 1322, 1986 A.M.C. 2665 (5th Cir. 1985), cert. denied sub nom. Casaceli v.
Cheramie Bo Truc No. 11, Inc., 475 U.S. 1108, 1986 A.M.C. 2701 (1986) (Under § 905(b) of the Longshoremen's and
Harbor Workers' Compensation Act, neither the vessel owner nor the owner of the slip in which repair operations were
conducted was liable in negligence for the drowning death of the diver who performed underwater repairs on the
vessel's propellers. The defendants breached no duty of care owed to the diver to furnish a safe place to work or to warn
him of dangers. They revealed all they knew before the repairs began and relied on the diver, as an expert in an
inherently dangerous occupation, to evaluate the dangers and assess the risks. After his first inspection dive, the diver
did not complain of poor visibility or debris in the water, the dangers of which he was in the best position to evaluate.
Neither did the vessel owners owe a duty to intervene, for they were not aware that the diver was endangered by the
underwater conditions known best by him.).

Duplantis v. Zigler Shipwards, 692 F.2d 372, 1983 A.M.C. 2319 (5th Cir. 1982) (An action for injuries and deaths
resulting from the explosion of a tank-barge during a gas-freeing operation being conducted by an independent
contractor was dismissed as against the owner of the barge where it was established that the owner properly warned the
contractor of the danger and therefore could rely on the contractor's independent skill and judgment to perform its duties
in a "workman-like" fashion, citing Scindia.).

Stass v. American Commercial Lines, 683 F.2d 120 (5th Cir. 1983) (A shipowner was not liable for a longshoreman's
injuries where the existence of slippery sprouted grain was known to plaintiff and his employer or should have been
obvious or anticipated. The shipowner was not obligated to require proper procedures to be followed in opening grain
doors; nor was it liable in the absence of any actual knowledge of the stevedore's improvidence.).

DuCote v. International Operating Co. of La., Inc., 678 F.2d 543 (5th Cir. 1982) (The court held that the barge owner's
motion for summary judgment was properly granted since, as a matter of law, it did not negligently cause the
longshoreman's injuries, where: the longshoreman fell from a ladder which had been improperly secured by one of the
stevedore's employees and which did not have rubber "feet"; there was no evidence that the barge owner knew or should
have known that the ladder was not secured or was defective; and the barge owner did not have a duty to equip the
barge with permanent or temporary ladders.).

Hill v. Texaco, Inc., 674 F.2d 447 (5th Cir. 1982) (A shipowner did not breach a duty to a longshoreman injured when
he fell from the walls of a tank he was inspecting for rust since the contractor employing the longshoreman had been
hired as a specialist, and the risk faced by the employee was inherent in carrying out the contract. The court refused to
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infer that the vessel owner had knowledge of a hazardous working condition where only circumstantial evidence was
presented.).

McCullough v. S/S Coppename, 648 F.2d 1036, 1983 A.M.C. 255 (5th Cir. 1981) (A grant of summary judgment in
favor of a defendant shipowner against an injured stevedore by a district court prior to the Supreme Court's ruling in
Scindia was vacated and remanded by the circuit court for reconsideration under Scindia. On remand, the district court
found that a partially opened hatch and inadequate lighting, which contributed to the longshoreman's injury, were
"conditions which arose during the cargo operation" and were therefore not within the general duty of the shipowner to
discover. Further, the court held that "broken boards" scattered around the loading area were "open and obvious" and
therefore easily correctable by the stevedore, relying on the Fifth Circuit's Pluyer decision. McCullough v. Coppename,
1983 A.M.C. 2546 (E.D. La. 1982).).

Herbert v. Exxon Corp., 1991 A.M.C. 946 (E.D. La.), aff'd per curium, 921 F.2d 274, 1991 A.M.C. 957 (5th Cir. 1990)
(In a LHWCA action for personal injuries caused by the explosion of an oil barge from an electrostatic charge, the barge
was in reasonably safe condition when it was turned over to a contractor hired to use a new vapor cleaning process to
remove crude oil and naphtha residues. The owner of the barge did not have actual knowledge of the risk of explosion
from an electrical charge, nor did it have actual knowledge that it could not rely on the contractor to remedy any
hazardous condition under its control. Since it could not be shown that the barge owner was negligent or had privity or
knowledge of negligence, the owner was entitled to exoneration from liability under Scindia.).

SEVENTH CIRCUIT

United States Fidelity and Guaranty Co. v. Plovidba, 683 F.2d 1022 (7th Cir. 1982) (The shipowner was not negligent
when a longshoreman, who was aware of the custom of opening hatches after the longshoremen left the hold, was killed
when he returned to the darkened hold and fell into an open hatch. Citing Johnson v. A/S Ivarans Rederei, 613 F.2d 334
(1st Cir. 1980), with approval, where on similar facts the vessel owner was found to have breached a duty of care.).

Cameron v. Consolidated Grain & Barge Co., 654 F.2d 468, 1982 A.M.C. 2483 (7th Cir. 1981) (Where, in a negligence
action under § 5(b) of the Longshoremen's Act, the plaintiff offered no proof that the barge in question was negligently
inspected or that the allegedly defective condition occurred prior to or at the time of the accident, the Seventh Circuit
held, as a matter of law, that the shipowner had no actual or constructive notice of the defect and dismissed the action.).

EIGHTH CIRCUIT

Biggs v. Logicon, Inc., 663 F.2d 52, 1982 A.M.C. 1692 (8th Cir. 1981) (Dismissal of longshoreman's action was
affirmed where there was no evidence that defendants failed to inspect faultily designed eyebolts used to lift machinery
off a barge, that an inspection would have disclosed a defect, that defendant was in a better position to detect a defect
than was a stevedore or that defendant was more responsible for plaintiff's injury than others were.).

NINTH CIRCUIT

Carpenter v. Universal Star Shipping, S.A., 924 F.2d 1539, 1991 A.M.C. 1555 (9th Cir. 1991) (Although the ship's chief
officer informed charterer's on-site representative of improper stowing of cargo by the stevedore and the danger it posed
to longshoremen such as the plaintiff, and plaintiff was subsequently injured due to stevedore's negligence, neither
defendant charterer nor defendant vessel owner owed a duty to intervene on behalf of plaintiff. Narrowly construing the
decision in Scindia Steam Navigation Co. v. De Los Santos, in which injury was caused by defective ship's gear of
which the shipowner was aware and which the stevedore imprudently employed, the court refused to impose liability on
the vessel for the stevedore's own negligence unconnected with the adequacy of the vessel or its gear. Plaintiff was also
unable to recover against the vessel for "negligent hiring" of the stevedore, plaintiff's employer, under 33 U.S.C. §
905(b). The court noted that imposing liability on the vessel under such circumstances was unfair and contravened
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safety incentives in that such a decision "will put the costs on the party who is least able to avoid the accident, the vessel
... [and] eliminate the incentive to act with caution of the party who is in the best position to avoid the accident, the
stevedore." The court also rejected plaintiff's argument that clauses in the charter setting forth the responsibilities of
vessel owner and charterers for proper stowage, loading and discharge of cargo evidenced a duty to plaintiff which was
breached. The court explained that such clauses in charters sort out the responsibilities and indemnity obligations
between the parties to the charter agreement but do not create a duty or affect the duty owed to a longshoreman under
these circumstances).

Taylor v. Moram Agencies, 739 F.2d 1384, 1985 A.M.C. 234 (9th Cir. 1984) (A shipowner was not held liable when
loose beans on a winch platform caused a longshoreman to fall. The court found that the shipowner had no knowledge
of the peril and the Ninth Circuit followed the decision in Scindia. Dissent: The stevedore's gang boss informed the
defendant's officers of the hazard in the longshoremen's work area. The ship's officers agreed to clean up the beans and
directed the stevedore to continue work. Therefore, the defendant obligated himself to remove the risk and could not
reasonably expect the stevedore to remedy the situation.).

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPersonal InjuriesMaritime Workers' ClaimsLongshore & Harbor Workers' Compensation
ActTortsNegligenceStandards of CareReasonable CareGeneral OverviewWorkers' Compensation & SSDIMaritime
Workers' ClaimsCompensabilityLongshore & Harbor Workers' Compensation ActNegligence
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SECOND CIRCUIT

Tragni v. Establissement Maritime Camille, 705 F.2d 92, 1983 A.M.C. 1975 (2d Cir. 1983) (A shipowner was not
entitled to summary judgment in a personal injury action arising out of an accident which occured during a stevedore's
off-loading operation due to insufficient lighting in the hold. Even though OSHA Longshoring Regulations (29 C.F.R. §
1918.92 [c]) make the stevedore primarily liable for properly lighting dark holds, the shipowner may be concurrently
negligent for his failure to comply with duties or responsibilities "placed upon [him] by law, regulation or custom."
Where some evidence was admitted showing that it was a custom and practice in the Port of New York for the
shipowner to provide necessary lighting and safe access to a ladder for each gang working in a hold sufficient factual
issues remained for submission to a jury.).

Lieggi v. Maritime Co. of the Philippines, 667 F.2d 324, 1982 A.M.C. 1112 (2d Cir. 1981) (OSHA regulation (29
C.F.R. § 1918.91(a)) that imposes a duty to keep work areas clear of stumbling hazards does not impose an exclusive
duty on the stevedore for safety in the work area; thus, the shipowner and stevedore may be concurrently negligent for
breach of duty.).

FOURTH CIRCUIT

Duty v. East Coast Tender Service, Inc., 660 F.2d 933 (4th Cir. 1981), cert. denied, 455 U.S. 945, 102 S. Ct. 1442, 71
L. Ed. 2d 657 (1982) (Breach of a requirement that vessel operators be licensed is negligence per se, but proximate
cause must still be shown. The purpose of regulations 46 C.F.R. § 176.01-1 and § 186.05-1 is to insure that a competent
operator will be on board a vessel.).

NINTH CIRCUIT

Davis v. Partenreederei M.S. Normannia, 657 F.2d 1048 (9th Cir. 1981) (OSHA regulation (29 C.F.R. § 1918.21i),
which prohibits passing cargo over a vessel's gangway or landing cargo in close proximity to a gangway, making the
stevedore solely responsible for compliance, does not preclude shipowner liability under Section 5(b) where a
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longshoreman is injured by cargo being unloaded dangerously close to the gangway.).

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPersonal InjuriesMaritime Workers' ClaimsLongshore & Harbor Workers' Compensation
ActTortsNegligenceProofCustomBusiness CustomsTortsNegligenceProofViolations of LawStandards of
CareTortsNegligenceStandards of CareReasonable CareGeneral OverviewWorkers' Compensation & SSDIMaritime
Workers' ClaimsCompensabilityLongshore & Harbor Workers' Compensation ActNegligence
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§ 95e. Table of Cases Holding That a Statute, Contract or Custom Did Not Impose a Duty on the Shipowner To
Act

SECOND CIRCUIT

Albergo v. Hellenic Lines, Inc., 658 F.2d 66, 1981 A.M.C. 2417 (2d Cir. 1981) (Where OSHA "Housekeeping"
regulations place a duty on plaintiff's employer to keep the work area clear of loose tripping or stumbling hazards, the
shipowner was not liable for an injury caused by loose ropes in the work area.).

FIFTH CIRCUIT

Bach v. Trident S.S. Co., 920 F.2d 322, 1991 A.M.C. 928 (5th Cir.), vacated, 499 U.S.--, 111 S. Ct. 2253, 1991 A.M.C.
2701, reinstated 947 F.2d 1290, 1992 A.M.C. 643 (5th Cir. 1991) (Regulation 17(a)(ii) of the Safety of Life at Sea
Convention, 1974, Multilateral, Ch. 5, and a similar Coast Guard regulation, which limit to 30 feet the distance that a
pilot can be required to climb up a boarding ladder, did not require a vessel to provide an accomodation ladder where it
was undisputed that the pilot's climb was less than that distance. Therefore, a § 905(b) negligence claim based on a
violation of these regulations was unsuccessful. In addition, a negligence claim by the pilot's survivors based on the
failure of the crew to administer cardio-pulmonary resuscitation after he collapsed from a heart attack was also
unsuccessful, since it could not be shown that this failure by the crew caused the pilot's death, and the court was
unwilling to extend the "loss of a chance of survival" doctrine to this § 905(b) suit.).

Duplantis v. Zigler Shipyards, 692 F.2d 372, 1983 A.M.C. 2319 (5th Cir. 1982) (Even though Coast Guard regulations
place the duty of obtaining a "gas free" certificate from a maritime chemist on the vessel owner such duty is delegable
to an independent contractor in the business of gas-freeing vessels absent any custom in the trade to the contrary.).

SEVENTH CIRCUIT

United States Fidelity and Guaranty Co. v. Plovidba, 683 F.2d 1022 (7th Cir. 1982) (Stevedore work rule forbidding
longshoremen to be anywhere on the ship except where stevedoring operations were actually in progress precluded
finding of vessel owner liability when longshoreman fell into open hatch adjacent to cargo operation.).
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§ 96. Institution of Negligence Actions--Section 33: Right to Institute Action; Allocations of Proceeds; Insurance
Carrier's Subrogation Rights.

Section 33 of the Longshore and Harbor Workers' Compensation Act n1 recognizes the right of injured employees or
deceased employees' representatives to bring third-party actions in addition to receiving compensation under the Act.
Litigation under this Section revolves around two major issues--1) the right, as between the employer and employee, to
institute the action, and 2) the allocation of proceeds between the employer and employee in the event a favorable
judgment is obtained against the third party.

Right To Institute Action. For a period of six months following acceptance of compensation pursuant to an award, the
employee has the exclusive right to bring a third-party action. Thereafter, all the employee's rights to sue are deemed
assigned to the employer. n2 The employer in turn has a ninety-day period commencing after the cause of action is
assigned to bring a cause of action. Failure of the employer to act upon his claim will cause the action to revert back to
the person entitled to compensation. Although calculating the commencement of the six-month period based on
"acceptance of a compensation award" would appear to be a straightforward process, difficulties arose in cases where
the employee participated in an informal conference. Unfortunately, when the Supreme Court n3 was given the
opportunity to decide the issue, they chose to expressly refrain from answering this question. n4 As a result, there is
some discrepancy among the Circuits as to what constitutes "an award in the compensation order." n5

The Second Circuit has held that "an agreement approved in a Memorandum of Informal Conference by the claims
examiner after an official informal conference constitutes an"award in a compensation order' under 33 U.S.C. § 933(b)."
n6 The Fourth Circuit likewise held that the six-month period is "triggered" even though there was no formal award. n7
On the other hand, the Third Circuit n8 vehemently rejected the other two Circuits' holdings, by drawing an analogy to
the Supreme Court's analysis n9 of the purpose of having a formal award.

"The Court noted that the statute's requirement of a formal award was designed to protect
longshoremen from the unexpected loss of their rights against third parties and to allow them time for a
carefully considered choice. The Court emphasized the characteristics of a statutory compensation
orders: they are issued by a deputy commissioner; they are administratively reviewable; and they are
judicially enforceable." n10
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The Third Circuit held that as informal awards are not typically "administratively reviewable" in the way the Supreme
Court had intended. As such, section 33(b) should not construe anything less than a formal order as a "compensation
order." n11

Congress seems to have adopted the Third Circuit's reasoning through the 1984 Amendments. Added to section 33(b) is
the following sentence:

"For the purpose of this subsection, the term"award' with respect to a compensation order means a
formal order issued by the deputy commissioner, an administrative law judge, or Board."

Even prior to the 1984 Amendments courts had established that an employee's acceptance of voluntary compensation
payments from his employer n12 or payments from an insurance company n13 did not constitute an "award". Some
lower courts had also already concluded that a formal order was necessary to activate the section 33(b) limitation
period. n14

In several cases, employees have attempted to extend their time to sue by alleging that their interests conflicted with
those of their employers. n15 The Supreme Court considered this matter in Rodriguez v. Compass Shipping Co., Ltd.
n16 and, following the "plain language of the statute and the history of its [1972] amendment," n17 reaffirmed that the
failure of a longshoreman to sue within six months of accepting compensation pursuant to an award resulted in an
assignment to the employer of all rights for damages against third parties. n18 The Court dubbed as "untenable" the
notion that "a conflict of interest may be presumed whenever an employer does not sue on an assigned claim." n19
However, the Court decided to "leave for another day" the question of whether the employee should be barred by the
six-month period when there was specific evidence of a serious conflict of interest that Congress could not have
foreseen when it enacted and amended Section 33 in 1972.

Perhaps Congress has now answered this question by allowing the employee to have his rights against the third party
"returned" if the employer fails to exercise its right to bring an action within ninety days. Conflicts may still exist, but at
least the employee has not inexerably lost his right of action in case where the employer chooses not to pursue action
against the third party.

Allocation of Proceeds. In a section 5(b) third party action the employee may seek damages for loss of past and future
earnings and for pain and suffering. n20 Where an employee successfully recovers for lost earnings, however, those
earnings must be calculated to reflect income withholding taxes, and both future wages and pain and suffering awards
must be subjected to an appropriate discount rate. n21 Although the Act does not require an election between seeking
compensation benefits or commencing an action for damages against a third party, an employee pursuing both remedies
will not be entitled to a double recovery. Sections 33(e) n22 and (f) n23 provide that the employer is entitled to receive,
as against a third-party judgment, a credit for any and all compensation due under the Act, n24 as well as for all past
and future medical benefits payable pursuant to Section 7. n25 The employee is entitled to all excess proceeds received,
whether the suit was instituted by the employee or the employer. n26 If the employee institutes a third-party action, but
recovers less than the net benefits due under the Act, the employer must pay the difference between the sums as
compensation. n27 The Supreme Court in Bloomer v. Liberty Mutual Insurance Co. n28 held that in an
employee-initiated third-party action the employer cannot be charged with a share of the employee's legal fees and can
offset the credit for compensation due against the employee's net recovery--i.e., the amount recovered from the third
party less legal fees. Congress through its 1984 Amendment to Section 33(f) has followed this decision and has
incorporated it into the Act. n29

The District Court's allocation of the proceeds of the third party action, which the Second Circuit [586 F.2d 908 (1978)]
and the Supreme Court affirmed provided:

Recovery $60,000.00
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less expenses (202.80)

balance for distribution 59,797.20

less attorney's fee of one-third (19,932.40)

balance 39,864.80

less lien of respondent 17,152.83

net to petitioner 22,711.97

"Under this distribution scheme, petitioner received a total of $39,864.80 from the stevedore and shipowner, an amount
equivalent to the full $60,000 recovery minus expenses."

The District Court had denied petitioner's motion to have the recovery distributed as follows:

Recovery $60,000.00

less expenses (202.80)

balance for distribution 59,797.20

less attorney's fee of one-third (19,932.40)

balance 39,864.80

lien of respondent 17,152.83

less proportionate share of fees andexpenses
(.3355866 x $17,152.83)

(5,756.26)

11,396.57 (11,396.57)

net to petitioner 28,468.23

"Under this distribution, petitioner would receive a total of $45,621.06, $5,756.26 over and above the amount
representing his $60,000 damages recovery minus expenses."

A summary of the method for allocating the proceeds from third-party actions follows: n30

--In actions instituted by the employee

(a) Where the third party judgment is for less than the compensation due, the employer must pay the
employee an amount equal to the difference between the judgment and the compensation due.

(b) Where the third-party judgment minus legal fees (net recovery) is for more than the compensation
due, the employer is entitled to receive an amount equal to the compensation due.

--In actions instituted by the employer pursuant to assignment of the employee's rights n31

(a) Where the third-party judgment is for less than the compensation due, the employer must pay to the
employee an amount equal to the difference between the judgment and the compensation due.

(b) Where the third-party judgment is for more than the compensation due, the employer is entitled to
receive an amount equal to the compensation due, reimbursement of all costs incurred in bringing the
action, including attorney's fees.
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When a person entitled to compensation under the Act wishes to enter a third party settlement for less than the dollar
amount he would be entitled to in compensation, Section 33(g) requires that the person get prior written approval from
the employer and file it with the Deputy Commissioner's Office or forfeit the right to have the employer pay the
difference. n32 Further, if any employee, whether or not entitled to compensation, fails to notify his employer of any
settlement from or judgement against a third party, the employee's rights to compensation and medical benefits are
terminated under section 33(g)(2). n33 Where a person entering a settlement agreement was not receiving compensation
from the employer at the time of settlement, the board has repeatedly held that such person is not a "person entitled to
compensation" required under section 33(g)(1) to get prior written approval. n34

In the most recent Supreme Court decision to address the subject, however, it was held that under § 33(g), the forfeiture
triggered by the failure to get prior written approval of a settlement applies even where the employer is neither paying
LHWCA compensation to the employee nor subject to an order to pay such compensation at the time of the settlement.
n34.1 In reaching this conclusion, the Court determined that a "person entitled to compensation" under § 33(g)(1) refers
to a person with a valid claim for benefits, whether or not the employer had already admitted liability or paid benefits.
n34.2

Where the employer or carrier waives all of its rights to participate in the third-party action, the employee likewise will
not be required to seek prior approval. n35

Insurance Carrier's Subrogation Rights. An insurance carrier which assumes the employer's obligation to pay
compensation under the Act becomes subrogated to the employer's rights under Section 33(h). n36 While an insurer
may contractually waive its subrogation rights, it is unclear whether this will also constitute a waiver of the insurer's
right to a Section 33(f) credit against the employee's recovery in a third-party action. Benefits Review Board and early
Fifth Circuit decisions have held that once an insurer waives its subrogation rights it also relinquishes its entitlement to
a credit under Section 33(f). n37 More recently, however, the Fifth Circuit, in narrowly construing and distinguishing its
former opinions, reversed the Board and held that Section 33(f) and Section 33(h) "are mutually exclusive;" thus the
waiver of one right will not automatically trigger the waiver of the other. n38

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPersonal InjuriesMaritime Workers' ClaimsLongshore & Harbor Workers' Compensation ActWorkers'
Compensation & SSDIMaritime Workers' ClaimsCompensabilityLongshore & Harbor Workers' Compensation
ActAwardsComputationWorkers' Compensation & SSDIMaritime Workers' ClaimsCompensabilityLongshore &
Harbor Workers' Compensation ActNegligenceWorkers' Compensation & SSDIThird Party
ActionsSubrogationWorkers' Compensation & SSDIThird Party ActionsThird Party Liability

FOOTNOTES:
(n1)Footnote 1. 33 U.S.C. § 33. The statute provides, in part, as follows:

"(a) If on account of a disability or death for which compensation is payable under this Act the
person entitled to such compensation determines that some person other than the employer or a person or
persons in his employ is liable in damages, he need not elect whether to receive such compensation or to
recover damages against such third person."

See also Verderame v. Torm Lines, A/S, 670 F.2d 5, 1982 A.M.C. 759 (2d Cir. 1982) (The six-month statute of
limitations in 33 U.S.C. § 33(b) does not begin to run upon the interim payment of partial compensation "Without
Award," but runs, instead, from the date of an order that was entered pursuant to an agreement and stipulation.); Rother
v. Interstate and Ocean Transp. Co., 540 F. Supp. 477, 1983 A.M.C. 2692 (E.D. Pa. 1982) (Where a longshoreman filed
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a claim for additional compensation within two months of his employer's termination of voluntary payments, and then
the employer controverted that claim, the longshoreman's claim against the vessel ownerwas not barred by § 33(b) of
the Act.); Susino v. Hellenic Lines, 551 F. Supp. 1080, 1983 A.M.C. 880 (E.D.N.Y. 1982) (Where a shipowner acts as
its own stevedore a longshoreman does not lose his right to sue third-parties for negligence after the expiration of the
six-month statutory period.); I.T.O. Corp. v. Asperula Shipping Co., 1982 A.M.C. 2803 (D. Md. 1981) (Statutory
assignment of injured longshoreman's claim to the employer under 33 U.S.C. § 933(b) is a stevedore's exclusive remedy
against a shipowner, dismissing claims based on alleged breach of shipowner's duty to stevedore and indemnity. The
stevedore is not entitled to greater damages than the longshoreman could have recovered had he brought his action
within the six-month period.); Perry v. Coiled Tubing, Inc., 1982 A.M.C. 1445 (W.D. La. 1982) (Acceptance of
voluntary compensation payments without approval action by the Deputy Commissioner does not operate as an
assignment of an employee's third-party cause of action under 33 U.S.C. § 33(b), distinguishing Rodriguez v. Compass
Shipping Co.); Fisher v. Todd Shipyards Corp., 21 BRBS 323 (1988) (Where employer at no time paid compensation to
claimant, claimant was not a "person entitled to compensation" at any time prior to the ALJ's award of benefits.
Accordingly, the Board held that claimant was not required, pursuant to § 33(g)(1), to obtain employer's written consent
before entering into any third-party settlement prior to the ALJ's award, and affirmed the ALJ's finding that subsection
(g)(1) did not bar claimant's entitlement to benefits. The Board was unable to determine, however, based on the record,
the dates of any settlements entered into by claimant prior to the ALJ's award of benefits. Furthermore, it was unclear
whether claimant, if indeed pre-award third-party benefits were entered into, notified employer of these settlements as
he was required to do pursuant to subsection (g)(2). Accordingly, the Board vacated the ALJ's findings concerning
subsection (g)(2) and remanded the case for further findings on whether claimant satisfied his affirmative duty to notify
employer of any settlements.).

(n2)Footnote 2. Longshore and Harbor Workers' Compensation Act § 33(b), 33 U.S.C. § 933(b), provides as
follows:

"Acceptance of compensation under an award in a compensation order filed by the deputy
commissioner, an administrative law judge, or the Board shall operate as an assignment to the employer
of all rights of the person entitled to compensation to recover damages against such third person unless
such person shall commence an action against such third person within six months after such acceptance.
If the employer fails to commence an action against such third person within ninety days after the cause
of action is assigned under this section, the right to bring such action shall revert to the person entitled to
compensation. For the purpose of this subsection, the term "award" with respect to a compensation order
means a formal order issued by the deputy commissioner, an administrative law judge, or Board."

See also Longshore and Harbor Workers' Compensation Act § 33(c), 33 U.S.C. § 933(c):

"The payment in section 44 shall operate as an assignment to the employer of all right of the legal
representative of the deceased (hereinafter referred to as "representative") to recover damages against
such third person."

Furthermore, Longshore and Harbor Workers' Compensation Act § 33(d), 33 U.S.C. § 933(d) provides that:

"Such employer on account of such assignment may either institute proceedings for the recovery of
such damages or may compromise with such third person either without or after instituting such
proceeding."

(n3)Footnote 3. Rodriguez v. Compass Shipping Co., Ltd., 451 U.S. 596, 101 S. Ct. 1945, 68 L. Ed. 2d 472, 1981
A.M.C. 1058 (1981).
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(n4)Footnote 4. 451 U.S. at 598, n.3, 101 S. Ct. at 1948, n.3, 68 L. Ed. 2d at 476, n.3, 1981 A.M.C. at 1059, n.3.
See also D'Amico v. Cia De Nav. Mar. Netumar, 677 F.2d 249, 250 n.1 (2d Cir. 1982).

(n5)Footnote 5. Costa v. Danais Shipping Co., 14 F.2d 1, 2 (3d Cir. 1983).

(n6)Footnote 6. Ambrosino v. Transoceanic Steamship Co., Ltd., 675 F.2d 470, 472 (2d Cir. 1982).

(n7)Footnote 7. Simmons v. Sea-Land Services, Inc., 676 F.2d 106 (4th Cir. 1982), vacated and remanded, 462
U.S. 1114, 103 S. Ct. 3079, 77 L. Ed. 2d 1344 (1983).

(n8)Footnote 8. Costa v. Danais Shipping Co., 714 F.2d 1 (3d Cir. 1982).

(n9)Footnote 9. Pallas Shipping Agency Ltd. v. Dun's, 461 U.S. 529, 103 S. Ct. 1991, 76 L. Ed. 2d 120 (1983).

(n10)Footnote 10. Costa v. Danais Shipping Co., 714 F.2d at 3.

(n11)Footnote 11. 714 F.2d at 4.

(n12)Footnote 12. See Pallas Shipping Agency Ltd. v. Duris, 461 U.S. 529, 103 S. Ct. 1991, 76 L. Ed. 2d 120, 15
BRBS 152 (CRT) (1983) (The Supreme Court held that a lapse of six months after an injured longshoreman accepts
voluntary compensation payments does not trigger an assignment of his claim under section 33(b) of the Act. The
employer had made voluntary compensation payments to a claimant-employee for two years and filed informational
forms with the Department of Labor when the voluntary compensation payments started and when they were
terminated. When the employee instituted a third-party negligence suit against the charterer's successor-in-interest some
three years after the voluntary compensation payments were terminated, it was argued that the making of those
payments in conjunction with the filing of informational forms with the Department of Labor constituted an "award in a
compensation order" and that the employee was barred from instituting the present suit since it had not been instituted
within six months after the making of those payments. The Court held that informational filings with the Department of
Labor are "distinguishable from compensation orders in form, function, and legal effect" since they are not subject to
either administrative review or judicial enforcement nor are they subject to the same late penalties that are imposed on
payments due under the terms of a formal order. Additionally the Court found that the history of the Act supported the
conclusion that " "a compensation order' was not intended to include a document testifying to an employer's voluntary
payment of compensation under the Act." In so holding, the Court resolved a conflict that had developed between the
Fourth and Sixth Circuits.); Collins v. Norfolk Shipbuilding, 1984 A.M.C. 11 (4th Cir. 1983) (Pursuant to the Supreme
Court's decision in Duris, the Fourth Circuit remanded three related cases holding that a longshoreman's voluntary
acceptance of compensation payments does not operate as an assignment of the employee's cause of action under §
33(b) of the LHWCA since voluntary acceptance is not "compensation under an award in a compensation order.").

(n13)Footnote 13. See Insurance Co. of N. Am. v. United States, 1984 A.M.C. 2980 (S.D. Cal 1983) (A statutory
assignment under 33 U.S.C. § 933, of a workman's right to sue a third party, will not occur unless an "award" has been
made. The court held that the payments made by an employer's insurance carrier to a workman did not constitute an
"award." As a result, the insurers action against the general contractor and the United States was dismissed because the
insurer was not the real party in interest. The court noted that the proper remedy for the insurer would be to obtain a lien
in the employee's action against the defendants in the amount of the compensation payments made.).

(n14)Footnote 14. See Tuttobene v. Moore-McCormack Lines, 475 N.Y.S.2d 474, 1985 A.M.C. 712 (A.D.2d
1984) (Subdivisions (a) and (b) of § 33 of the Longshoremen's and Harbor Workers' Compensation Act provides that
where an injury party accepts worker's compensation, instead of damages, against some person other than the
employer,such acceptance operates as an assignment to the employer of all rights of the person entitled to damages
unless such person commences action against the third person within six months after such award. However, the
defendant attempting to use the defense of the six-month limitation period must establish the existence of a formal
compensation order, and the fact that there was only an "informal conference" and that the memorandum embodying the
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agreement was only a "recommendation" that compensation be paid for a specified period, will not constitute evidence
of the existence of a formal compensation order.). See also Speerin v. Prudential Lines, 601 F Supp. 135 (S.D.N.Y.
1985) (Using the version of section 33(b) which preceded the 1984 Amendments, the court nevertheless came to the
same conclusion regarding the formality requirement.).

(n15)Footnote 15. Caldwell v. Ogden Sea Transport, Inc., 618 F.2d 1037, 1980 A.M.C. 2360 (4th Cir. 1980);
Bandy v. Bank Line Ltd., 442 F. Supp. 882, 1978 A.M.C. 860 (E.D. Va. 1977); Czaplicki v. The S.S. Hoegh
Silvercloud, 351 U.S. 525, 76 S. Ct. 946, 100 L. Ed. 1387, 1956 A.M.C. 1465 (1956).

See also McLean v. Cia. Transatlantica Espanola S.A., 1981 A.M.C. 1309 (E.D. Va. 1979) (Where a longshoreman
failed to bring his negligence action against a shipowner within the six-month period specified in Section 933(b) of the
Longshoremen's Act, his claim was statutorily assigned to his employer. Where the stevedore was self-insured and the
plaintiff failed to establish any corporate affiliation between the stevedore and shipowner, there was no conflict of
interest between the two corporations and the case did not come within any exception to the automatic assignment
rule.).

(n16)Footnote 16. 451 U.S. 596, 101 S. Ct. 1945, 68 L. Ed. 2d 472, 1981 A.M.C. 1058 (1981).

(n17)Footnote 17. Rodriguez v. Compass Shipping Co., Ltd., 451 U.S. 596, 601, 101 S. Ct. 1945, 1949, 68 L. Ed.
2d 472, 1981 A.M.C. 1058 (1981).

(n18)Footnote 18. Simmons v. Sea-Land Services, Inc., 676 F.2d 106 (4th Cir. 1982) (In line with Rodriquez the
employer may not be compelled to either sue a negligent third party or reassign the right of action to the employee after
the six-month limitation on the employee's right to sue has expired). See also Newkirk v. Keyes Offshore, Inc., 782 F.2d
499, 1986 A.M.C. 2505 (5th Cir. 1986) (In an action that arose before the 1984 amendment of § 33(b) of the
Longshoremen's and Harbor Workers' Compensation Act, the failure of the longshoreman to bring a third-party action
for damages within six months of his acceptance of a compensation award resulted in the permanent assignment of the
action to his employer and forever barred the longshoreman from instituting the third-party action. The court rejected
the longshoreman's argument that the compensation award referred only to the shoulder injury he sustained, but did not
apply to the head injury that was subsequently diagnosed, so that there was no more than a partial assignment to his
employer. The court held that the express language of the award showed that it encompassed the entire injury claim,
discharged the employer from further compensation, and closed the case. Moreover, the court held as a matter of law
that § 33(b) does not permit a partial assignment of claim. The court also rejected the longshoreman's argument that he
could maintain the third-party action in spite of the assignment because his employer's interest conflicted with his own.
The court held that the continuing business relationship between the owner and the third parties was a conflict inherent
in the statutory scheme of the Act that did not rise to a level that would justify avoidance of the assignment.); Del Re v.
Prudential Lines, 669 F.2d 98, 1982 A.M.C. 746 (2d Cir. 1982) (A stevedore is not a real party in interest who may
ratify a longshoreman's untimely § 33(b) action pursuant to Fed. R. Civ. P. 17(a).); accord, Morin v. United States
Lines, 1982 A.M.C. 744 (S.D.N.Y. 1981) (Plaintiff's motion to reargue the issue of his right to institute a third party
action more than six months after the receipt of a compensation award was denied in line with Rodriguez v. Compass
Shipping Co. and on grounds of public policy.); Bandy v. Bank Line, Ltd., 518 F. Supp. 1229, 1982 A.M.C. 891 (E.D.
Va. 1981).

(n19)Footnote 19. Rodriguez v. Compass Shipping Co., Ltd., 451 U.S. 596, 618, 101 S. Ct. 1945, 68 L. Ed. 2d
472, 1981 A.M.C. 1058 (1981).

(n20)Footnote 20. See Williams v. K & B Equip. Co., 724 F.2d 508 (5th Cir. 1984) (A magistrate's award under
the LHWCA for past lost wages was vacated and remanded and an award for future lost earning capacity and pain and
suffering was affirmed, as not clearly erroneous.).

(n21)Footnote 21. See Jones & Laughlin Steel Corp. v. Pfeifer, 462 U.S. 523, 103 S. Ct. 2541, 76 L. Ed. 2d 768
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(1983) (In a case brought under § 5(b) of the Longshoremen's Act, the district court erred in adopting the Pennsylvania
Supreme Court's "total discount method" for figuring damages for loss of future earnings. According to the Court, if the
trier of fact uses forecasts of future price inflation in determining the yearly after-tax award, the proper discount rate is
"the rate of interest that would be earned on"the best and safest investments'." If no inflation forecasts are employed, "an
appropriate below-market discount rate" must be chosen.); Fanetti v. Hellenic Lines, 678 F.2d 424, 1982 A.M.C. 1521
(2d Cir. 1982), cert. denied, 463 U.S. 1206 (1983) (Although a defendant is entitled to a jury charge that an award of
future wages must be reduced by an amount representing future taxes, where defendant fails to offer evidence as to the
amount of future taxes plaintiff would incur, defendant will be denied the benefit of the after-tax principle.); Rother v.
Interstate and Ocean Transp. Co., 540 F. Supp. 477, 1983 A.M.C. 2692 (E.D. Pa. 1982) ("[I]ncome taxes should be
deducted from the calculation of past and future lost earnings in a LHWCA action."); Roselli v. Hellenic Lines, 524 F.
Supp. 2, 1982 A.M.C. 1382 (S.D.N.Y. 1980) (A longshoreman's award of damages for lost wages must be corrected to
reflect after-tax amounts in line with the Supreme Court's opinion in Norfolk & Western Railway v. Liepelt. The Court's
opinion, however, does not require reduction of an award to reflect amounts that would be withheld in futuro in
connection with Social Security taxes. Future lost wages and future pain and suffering awards were reduced by six
percent to reflect present value; although expert testimony suggested that eight percent was an appropriate discount rate,
plaintiff's minimal education and literary levels undermined the likelihood that he would create an investment program
that would yield an eight percent return.).

(n22)Footnote 22. Longshore and Harbor Workers' Compensation Act § 33(e), 33 U.S.C. § 933(e) provides as
follows:

"Any amount recovered by such employer on account of such assignment, whether or not as the result of a
compromise, shall be distributed as follows:

"(1) The employer shall retain an amount equal to--

"(A) the expenses incurred by him in respect to such proceedings or compromise (including a
reasonable attorney's fee as determined by the deputy commissioner or Board);

"(B) the cost of all benefits actually furnished by him to the employee under section 907 of this title;

"(C) all amounts paid as compensation;

"(D) the present value of all amounts thereafter payable as compensation, such present value to be
computed in accordance with a schedule prepared by the Secretary, and the present value of the cost of
all benefits thereafter to be furnished under section 907 of this title, to be estimated by the deputy
commissioner, and the amounts so computed and estimated to be retained by the employer as a trust fund
to pay such compensation and the cost of such benefits as they become due, and to pay any sum finally
remaining in excess thereof to the person entitled to compensation or to the representative; and

"(2) The employer shall pay any excess to the person entitled to compensation or to the
representative."

(n23)Footnote 23. Longshore and Harbor Workers' Compensation Act § 33(f), 33 U.S.C. § 933(f) provides as
follows:

"If the person entitled to compensation institutes proceedings within the period prescribed in
subdivision (b) of this section the employer shall be required to pay as compensation under this chapter a
sum equal to the excess of the amount which the Secretary determines is payable on account of such
injury or death over the net amount recovered against such third person. Such net amount shall be equal
to the actual amount recovered less the expenses reasonably incurred by such person in respect to such
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proceeding (including reasonable attorneys' fees)."

(n24)Footnote 24. International Terminal Operating Co. v. Waterman Steamship Co., 272 F.2d 15, 1960 A.M.C.
306 (2d Cir. 1959), cert. denied, 362 U.S. 919 (1960); Mitchell v. Lake Charles Stevedores, Inc., 5 BRBS 777 (1977).

See also Peters v. North River Ins. Co. of Morristown, New Jersey, 764 F.2d 306, 17 BRBS 114 (CRT) (5th Cir.
1985) (The Fifth Circuit reversed and remanded with instructions a district court's decision and found that a worker and
a third-party tortfeasor may not settle their dispute independently of an employer's compensation lien. The court held
that while the worker and the third party may allocate responsibility for reimbursement between themselves, settlement
of the worker's claim necessarily settles the employer's subrogation claim and entitles the employer to reimbursement to
the extent of the funds that the third party had agreed to pay in settlement.); Passman v. Compania De Navegacao
Maritima Netumar, 544 F. Supp. 451, 1983 A.M.C. 1065 (E.D. Pa. 1982), aff'd, 725 F.2d 669 (1983) (A plaintiff
longshoreman compensated by his employer pursuant to the LHWCA subsequently asserted claimsin his own right
against the vessel in negligence and sought a declaratory judgment making his employer and the employer's insurance
carrier involuntary plaintiffs based upon the premise that they were "real parties in interest" by virtue of the maritime
lien they held against any excess recovery the longshoreman might realize in his action against the vessel. Denying
declaratory judgment, the court held that since the longshoreman, his employer and the employer's insurance carrier
were not merely different parties with the same claim but different parties with different claims, the employer and its
carrier could not be deemed real parties in interest in the longshoreman's negligence action against the vessel.); Force v.
Kaiser Aluminum & Chem. Corp., 23 BRBS 1 (1989) (Where the settlement agreements had not allocated specific
amounts for the various claims covered, the Board found that the ALJ properly concluded that testimony regarding the
"likely" value of various elements in a third-party settlement was not sufficient to establish apportionment for the
purposes of employer's offset under § 33(f). Accordingly, the ALJ's conclusion, that employer was entitled to credit its
entire liability, for both disability and death benefits, against the total net settlement amount, was affirmed.); Armand v.
American Marine Corp., 21 BRBS 305 (1988) (The Board held that an employer is entitled to a section 33(f) offset
whenever the claimant has obtained a third party recovery and also is awarded benefits under the Act, regardless of
whether he was receiving voluntary payments of benefits from the employer as of the time he obtained the recovery.);
Castorina v. Lykes Brox. S.S. Co., 21 BRBS 136 (1988) (Claimant settled suits with shipowners, stevedoring
companies and their insurance companies for injuries arising from asbestos exposure while offloading cargo on ships
which were not owned by employer. The Board remanded the case for the ALJ to determine whether claimant's
settlements were the results of suits against a third party pursuant to § 33(a), for which employer would be entitled to an
offset under § 33(f), since claimant was "a person entitled to compensation" due to his receipt of compensation from
employer pursuant to the ALJ's award. Accordingly, the ALJ's award for amounts potentially covered by § 33(f) was
vacated.).

But see Jones v. St. John Stevedoring Co., Inc., 18 BRBS 68 (1986) (Employer was not entitled to offset against
decedent's mother's third-party settlement under § 33(f) since the settlement was entered into prior to death and
presumably compensated the employee and his mother for loss due to the employee's disability, rather than loss due to
his death.).

(n25)Footnote 25. Ruby v. Dresser Offshore Services, Inc., 8 BRBS 432 (1978); Webb v. Santa Fe Drilling Co., 2
BRBS 367 (1975); United States Fidelity & Guaranty Co. v. Jadranska Slobodna Plovidba, 508 F. Supp. 866, 1982
A.M.C. 279 (E.D. Wis. 1981), aff'd, 683 F.2d 1022 (7th Cir. 1982) (Congress intended that the automatic assignee of an
employee's claim under Section 33(b) of the Longshore Act should be entitled to recover not only the amounts that it
paid or was obligated to pay in compensation, but also any amount that the injured employee or his representatives were
entitled to recover. Therefore, the compensation carrier could recover damages for past and future wages and loss of
society on behalf of the survivors of the deceased employee.). See Inscoe v. Action Corp., 19 BRBS 97 (1986) (The
Board affirmed the ALJ's finding that employer was entitled to offset the amount of claimant's net third party recovery
and need not resume paying claimant's future medical expenses until those expenses exceed claimant's net third party
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recovery, since the § 33(f) offset applies to medical benefits. The Board further noted that this construction of § 33(f)
prevents double recoveries.).

See also discussion of Section 7 of the Longshore Act at § 73, supra.

(n26)Footnote 26. Note that this is an important change over the 1972 provision which was in Section 33(e)(2) and
would have allowed an employer who instituted suit to keep one-fifth of the excess.

(n27)Footnote 27. But see Lowe v. Ingalls Shipbuilding, 723 F.2d 1173 (5th Cir. 1984) (The court held that it did
not have jurisdiction to determine whether a shipyard employer who paid compensation for asbestosis has an
independent cause of action against a manufacturer of asbestos for the excess compensation paid over amounts obtained
in the employee's third-party claims against the manufacturer, distinguishing the case from Federal Marine Terminals,
Inc. v. Burnside Shipping Co.).

(n28)Footnote 28. 445 U.S. 74, 100 S. Ct. 925, 63 L. Ed. 2d 215, 1980 A.M.C. 338 (1980).

See also Incorvaia v. Hellenic Lines, 668 F.2d 650, 1982 A.M.C. 1500 (2d Cir. 1982), cert. denied, 103 S. Ct. 293
(1982) (An attorney's lien takes precedence over the compensation lien of a shipowner who acts as his own stevedore.
In line with the Supreme Court's reasoning in Bloomer v. Liberty Mutual Insurance Co. and with the legislative history
of the Act, a compensation lien may only operate on a longshoreman's net recovery.); LeBlanc v. Petco, Inc., 647 F.2d
617, 1982 A.M.C. 540 (5th Cir.), cert. denied, 454 U.S. 1085 (1981) (The court, following Bloomer v. Liberty Mutual
Ins. Co., held that a longshoremen's compensation carrier's lien on the recovery by the longshoreman against third-party
tortfeasors may not be reduced by the plaintiff's attorney's fees.); Nacirema Operating Co. v. Oosting, 456 F.2d 956,
1972 A.M.C. 1517 (4th Cir.), cert. denied, 409 U.S. 980 (1972); Bell v. Calumet Harbor Terminals, Inc., 6 BRBS 307
(1977); Mitchell v. Lake Charles Stevedores, Inc., 5 BRBS 777 (1977).

(n29)Footnote 29. See also Ochoa v. Employers Nat'l Ins. Co., 724 F.2d 1171, 17 BRBS 49 (CRT) (5th Cir. 1985)
(The Fifth Circuit, whose prior judgment was vacated by the Supreme Court of the United States and the case remanded
"for further consideration in light of Pub. L. 98-426 (The Longshore and Harbor Workers' Compensation Act
Amendments of 1984)," reinstated their former judgment which reversed the judgment of the district court and
remanded the case for reconsideration and reallocation of the original recovery consistent with the circuit court's
opinions, which were that: (1) where an employee's third-party recovery was insufficient to cover both his attorney's
fees and a compensation carrier's lien, the lien was payable out of the net recovery, after costs of litigation, including
reasonable attorney's fees, were subtracted; and (2) only reasonable attorney fees were allowed, so that where the
recovery is insufficient to cover both the attorney's fees and the compensation lien, leaving the employee with nothing,
the court must evaluate the reasonableness of the fees and make an equitable adjustment as between the employees and
his attorney.); Bartholomew v. CNG Producing Co., 22 BRBS 42 (CRT) (5th Cir. 1989) (The Fifth Circuit, in
interpreting the 1984 Amendments as they relate to the apportionment of attorney's fees in tort suits under the Act, held
that under § 33(f), a compensation carrier is not required to bear a portion of a successful longshoreman's attorney's
fees, pursuant to Bloomer v. Liberty Mutual Ins. Co., 445 U.S. 74, 100 S. Ct. 925, 63 L. Ed. 2d 215 (1980), and,
furthermore, its lien is inviolate. Accordingly, where carrier intervened four days before appellant's tort suit went to trial
and recovered full restitution of the benefits it previously paid, the court affirmed the District Court's denial of
appellant's motion to impose a pro-rata share of attorney fees on carrier.).

(n30)Footnote 30. Bloomer v. Liberty Mutual Insurance Co., 445 U.S. 74, 100 S. Ct. 925, 63 L. Ed. 2d 215, 1980
A.M.C. 338 (1980) ("The Act does not expressly provide for the distribution of amounts recovered in a suit brought by
the longshoreman. The unambiguous provision that the stevedore shall be reimbursed for all of his legal expenses if he
obtains the recovery does, however, speak with considerable force against requiring him to bear a part of the
longshoreman's costs when the longshoreman recovers on his own. There is no reason to believe that Congress intended
a different distribution of the expenses of suit merely because the longshoreman has brought the action.").
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(n31)Footnote 31. See Longshore and Harbor Workers' Compensation Act § 33(e), 33 U.S.C. § 933(e), reproduced
at n.9, supra.

(n32)Footnote 32. Longshore and Harbor Workers' Compensation Act § 33(g)(1)-(2), 33 U.S.C. § 933(g)(1)-(2),
which provides:

"(1) If the person entitled to compensation (or the person's representative) enters into a settlement
with a third person referred to in subsection (a) of this section for an amount less than the compensation
to which the person (or the person's representative) would be entitled under this chapter, the employer
shall be liable for compensation as determined under subsection (f) of this section only if written
approval of the settlement is obtained from the employer and the employer's carrier, before the settlement
is executed, and by the person entitled to compensation (or the person's representative). The approval
shall be made on a form provided by the Secretary and shall be filed in the office of the deputy
commissioner within thirty days after the settlement is entered into.

"(2) If no written approval of the settlement is obtained and filed as required by paragraph (1), or if
the employee fails to notify the employer of any settlement obtained from or judgment rendered against a
third person, all rights to compensation and medical benefits under this chapter shall be terminated,
regardless of whether the employer or the employer's insurer has made payments or acknowledged
entitlement to benefits under this chapter."

See also Briscoe v. American Cyanamid Corp., 22 BRBS 389 (1989) (Where the apportionment of a third-party
settlement provided that claimant's children were to receive $15,000 each, and claimant executed a trust agreement in
which she irrevocably assigned $50,000 of her share of the settlement for the benefit of her children, the Board held the
ALJ rationally inferred that the settlement judge considered the trust agreement an integral part of the children's
recovery from the third-party settlement. Therefore, employer was entitled to a credit of $40,000 for each child ($15,000
plus one-half of the $50,000 trust). Accordingly, the ALJ's decision, and his denial of claimant's motion for
reconsideration were affirmed.); Mills v. Marine Repair Service, 22 BRBS 335 (1989) (Since § 33(g) is the only
statutory provision barring claimant's recovery of compensation under the Act as a result of third-party litigation, and it
operates only where there has been a settlement or judgment, claimant's right to death benefits cannot be barred by any
failure to prosecute her malpractice action. Therefore, the Board held on reconsideration that any prejudice to employer
resulting from claimant's abandonment of her third-party suit will not terminate employer's compensation liability as a
matter of law. Accordingly, the Board vacated their prior disposition of the issue, modified their prior decision and
affirmed the ALJ's finding that § 33 did not bar death benefits.); Pinell v. Patterson Serv., 22 BRBS 61 (1989) (Where
employer intervened in the third-party tort action and participated in the settlement, the Board found that employer
provided constructive approval of the third-party settlement, thereby satisfying subsection 33(g)(1) despite not having
given its written consent and approval prior to the settlement. Accordingly, the ALJ's decision denying benefits was
reversed.); Jackson v. Land & Offshore Servs., Inc., 21 BRBS 163 (CRT) (5th Cir. 1988) (The Fifth Circuit found that
where claimant had been receiving voluntary LHWCA payments and agreed to a third-party settlement without the
knowledge, consent, or approval of employer, he was barred, under § 33(g), from any future recovery of worker's
compensation benefits as a result of his accident. The fact that employer agreed to waive its subrogation rights and to
indemnify the third-party did not establish an exception to § 33(g).); Shoemaker v. Schiavone and Sons, 20 BRBS 214
(1987) (Although the ALJ properly determined that § 33(g) applied, the Board reversed his award of past due
compensation for the period from the date of the settlement until the ALJ's decision was issued. Furthermore, since
there was no past compensation due, the Board vacated the penalty assessed against employer under § 14(f). Where
claimant's net recovery against the third-party exceeded or equaled employer's workers' compensation liability,
employer was entitled to offset past and future compensation and medical benefits against the amount of claimant's net
third-party recovery and need not resume paying medical expenses until they exceed claimant's net third-party
recovery.); Washington Metro. Area Transit Auth. v. Director, OWCP, 20 BRBS 13 (CRT) (D.C. Cir. 1987) (The D.C.
Circuit found that where the Board reversed the ALJ's holding that § 33(g) could be invoked, and remanded the case for
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a determination of damages, the Board's decision was not a final order and could not be appealed. Accordingly, the
Court dismissed the petition for review.); Gibson v. ITO Corp. of Ameriport, 18 BRBS 162 (1986) (The Board found
that: 1) the carrier did not violate § 33(g) of the Act when it refused to provide justification for its refusal to consent to
claimant's third-party settlement; and 2) the trial judge's intervention at the pre-trial conference and his approval of the
settlement did not change the character of the settlementand did not make it a judicial determination. The Board
therefore affirmed the ALJ's holding that all further compensation was barred under § 33(g) since claimant did not
procure employer/carrier's written approval to his third-party settlement.); Lindsay v. Bethlehem Steel Corp., 18 BRBS
20 (1986) (Employer appealing both a Deputy Commissioner and an administrative law decision, introduced new
evidence relevant to § 33(g) that was not made part of the record before the ALJ. The Board therefore remanded the
case to the ALJ to admit this evidence into the record, consider it, reopen the record if necessary, and determine if §
33(g) is applicable. If the ALJ determines § 33(g) does not apply, the Board will affirm the award of benefits.); Rosario
v. M.I. Stevedores, 17 BRBS 150 (1985) (The Board affirmed an ALJ's decision that because there was no acceptance,
surrender or mutual consent and because no settlement of a third-party suit was consummated, there was no
"compromise" within the meaning of § 33(g). The Board found that since the agreement to settle the third-party suit and
dismiss the action was conditioned on the payment of compensation to claimant, and the evidence was uncontradicted
that claimant never received any money from the third-party defendant or its insurance carrier, no compromise,
therefore, existed pursuant to § 33(g) because of a failure of consideration.); Brandt v. Stidham Tire Co., 16 BRBS 277
(1984) (Where an unspecified portion of a third-party settlement represented payment for claimant's pain and suffering,
the ALJ did not err in refusing to exclude that portion of the settlement from the § 33(f) offset against the employer's
compensation liability. Claimant argued that the employer incurred a windfall when he offset compensation against
amounts paid for pain and suffering since compensation payments are only intended to reimburse injured workers for
loss of wage-earning capacity. The Board found that even if it were to agree with claimant's position on this issue it
could reduce the amount of the offset in this case in the absence of evidence establishing the amount of the third-party
settlement that constituted payment for pain and suffering. Nor would the Board remand the case to the ALJ for such a
determination: the final settlement figure was reached through negotiations between the parties; since the ALJ was not a
party to the negotiations, a remand would result in a finding based on pure speculation.); Devine, Sr. v. National
Creative Growth, 16 BRBS 147 (1982) (The Board upheld the ALJ's finding that claimant's failure to comply with §
33(g) barred further payments of compensation to claimant after settlement of a third-party action. Although the
employer's carrier had been impleaded into the third party action and had signed the settlement agreement, that fact
alone was insufficient to constitute compliance with § 33(g), which requires strict, not merely substantial, compliance
with its terms. Claimant's failure to follow the clear and precise statutory scheme of § 33(g) by failing to obtain the
employer's written approval to the third-party settlement exonerated the employer/carrier from further compensation
liability to the claimant.).

(n33)Footnote 33. See Picinich v. Lockheed Shipbuilding, 22 BRBS 289 (1989) (As claimant informed employer,
prior to the award of benefits, of third-party settlements, claimant's right to benefits was not barred. Accordingly, the
Board affirmed the ALJ's determination that Section 33(g)(2) did not bar the claim.); O'Berry v. Jacksonville Shipyards,
Inc., 21 BRBS 355 (1988) (Where the Deputy Commissioner had no authority to issue a compensation order subsequent
to the effective date of the 1972 Amendments to the Act, his 1973 order was not valid, and employer's compensation
payments were therefore voluntary. Moreover, the $65,000 "settlement" between claimant and carrier did not close the
claim and had no legal effect, as it was not approved by the Deputy Commissioner. Furthermore, claimant's purported
"withdrawal" of the claim was without effect as it was also not approved by the Deputy Commissioner. Therefore, as
there was no valid compensation order or approved settlement, the 1970 claim was never closed, and still pending in
1982. Accordingly, § 33(g) did not bar the claim, and the Board remanded the case for consideration of claimant's
entitlement to benefits. Section 33(g)(2) also did not bar the claim since employer already has notice of the settlements
although no award of disability benefits under the Act has been made. Accordingly, the Board reversed the ALJ's
holding that the claim was barred by § 33(g).); Chavez v. Todd Shipyards Corp., 21 BRBS 272 (1988) (Because
claimant informed employer at the hearing that he had entered into the settlements, the "notice" requirement of §
33(g)(2) was satisfied and the section's bar was thus not invoked under subsection (g)(2). Accordingly, the Board
affirmed the ALJ's determination that claimant's entitlement to benefits was not precluded pursuant to § 33(g) of the
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Act.); Lewis v. Norfolk Shipbuilding and Dry Dock Corp., 20 BRBS 126 (1987) (Where employer had actual
knowledge of the third-party settlement by virtue of having paid the settlement check, claimant's right to additional
compensation was not barred pursuant to § 33(g)(2). Accordingly, the ALJ's order barring the claim was reversed, and
the case was remanded for consideration of the remaining issues.).

(n34)Footnote 34. See Cowart v. Nicklos Drilling Co., 23 BRBS 42 (1989) (Where claimant was not receiving
compensation from employer at the time of the third-party settlement, he was not a person entitled to compensation
under § 33(g)(1) of the Act, and employer's written approval was not required. Accordingly, as the ALJ's finding that §
33(g) did not bar claimant's entitlement to benefits was supported by substantial evidence, it was affirmed by the
Board.); Lindsay v. Bethlehem Steel Corp., 22 BRBS 206 (1989) (Where decedent's disability award necessarily
terminated upon his death in April 1983, all rights which the estate had in the disability claim accrued prior to the April
1985 third-party settlement date. Accordingly, the Board affirmed the ALJ's determination that the disability claim was
not barred by § 33(g). However, since claimant was receiving death benefits under the Act when she entered into the
third-party settlement in April 1985, she was a "person entitled to compensation" pursuant to § 33(g)(1), and was
required to comply with the section's mandatory written approval requirement in order to perserve her right to death
benefits under the Act. Therefore, as such approval was not obtained, the Board reversed the ALJ's determination that
the widow's death benefit claim was not barred pursuant to § 33(g)(1).); Armand v. American Marine Corp., 21 BRBS
305 (1988) (The Board reversed in part and affirmed in part on the issue of eligibility and extent of claimant's award of
disability benefits. In affirming, the Board held that § 33(g) does not operate to bar claimant's entitlement since the
mailing of a defective check which was not corrected by employer or negotiated by claimant did not make claimant a
person entitled to compensation. The requirement of § 33(g) to provide notice prior to being awarded benefits was thus
satisfied by employer's receiving notice of the settlement before the date of the ALJ hearing.); Chavez v. Todd
Shipyards Corp., 21 BRBS 272 (1988) (Where employer never voluntarily paid claimant benefits, claimant was not a
"person entitled to compensation" at any of the times that his settlements were executed. Therefore, he was not required
to obtain employer's written approval of the settlements to prevent imposition of § 33(g)'s bar to entitlement under
subsection (g)(1).); Mobley v. Bethlehem Steel Corp., 20 BRBS 239 (1987) (Where claimant was awarded future
medical benefits, § 33(g)(1) did not bar claimant's right to these benefits since claimant was not a person entitled to
compensation at the time he entered into the third party settlements. Furthermore, § 33(g)(1) cannot apply because the
ALJ awarded no disability benefits, and therefore at present claimant has not entered into a settlement for an amount
less than the compensation to which he would be entitled under the Act. Claimant's rights to future compensation or
medical benefits was also not terminated pursuant to § 33(g)(2) since claimant provided notice of third party settlements
prior to the ALJ's award of medical benefits.); Quinn v. Washington Metro. Area Transit Auth., 20 BRBS 65 (1987)
(The Board found that the claim was not barred under § 33(g) where claimant was not a "person entitled to
compensation," since he was receiving no payments and was not entitled to further payments resulting from his 1977
injury at the time of the third-party settlement. Furthermore, the Board noted that if claimant's April 1981 event is found
to be a new injury, claimant was still not a "person entitled to compensation" since at the time of the settlement in
March 1981, the second injury had not yet occurred. Accordingly, the ALJ's decision denying benefits was reversed,
and the case remanded for further fact-finding regarding the claim for benefits for the 1981 event.); Nesmith v. Farrell
Am. Station, 19 BRBS 176 (1986) (The Board found that claimant was not entitled to further compensation because she
failed to obtain employer's written approval of her third party settlement. Claimant, who was receiving benefits from
employer at the time of her settlement, was a "person entitled to compensation," and the conduct of carrier's claims
adjuster did not constitute an implied waiver of § 33(g). Furthermore, the amount of the settlement was for less than the
amount of claimant's award. Accordingly, the ALJ's order vacating death benefits was affirmed.).

(n35)Footnote 34.1. Cowart v. Nicklos Drilling Co., 60 U.S.L.W. 4692 (U.S. June 22, 1992), aff'g 927 F.2d 828,
1991 A.M.C. 2627 (5th Cir. 1991).

(n36)Footnote 34.2. Id. at 4694.

(n37)Footnote 35. See Williams v. Halter Marine Serv., 19 BRBS 248 (1987) (The Board found that carrier
voluntarily relinquished any rights it possessed regarding claimant's third-party lawsuit where it: (1) failed to file a
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timely appeal; and (2) signed the post-settlement motion to dismiss the third-party action. Furthermore, claimant
received only a token amount to forgo pursuing his untimely appeal. Accordingly, the ALJ's determination that § 33(g)
was inapplicable was affirmed.); Dorsey v. Cooper Stevedoring Co., 18 BRBS 25 (1986) (The Board held that an ALJ
erred in concluding that employer waived its rights under § 33(g) because of its acceptance of the proceeds from the
third-party settlement and its full knowledge of the settlement. Although employer had knowledge of the settlement and
accepted its proceeds after the settlement was finalized, it actively opposed the settlement during negotiations. The
Board was unable to determine whether the ALJ's finding that claimant's rights to compensation were not terminated
under § 33(g) was supported by substantial evidence. The ALJ failed to make a definitive finding as to the date of
settlement or place the relevant evidence concerning the settlement into the record and make further findings of fact.);
Collier v. Petroleum Helicopters, Inc., 17 BRBS 80 (1985) (The Board affirmed an ALJ's finding that § 33(g) did not
bar claimant's entitlement to future benefits under § 33(f), since where an employer waives its right to participate in a
third-party action it also waives its right to participate in the settlement between a claimant and a third-party. Claimant
has no obligation to obtain the employer's approval of his settlement with the third-party, and where an employer
waives its subrogation rights against a third-party, § 33(g) does not apply.).

(n38)Footnote 36. Longshore and Harbor Workers' Compensation Act § 33(h), 33 U.S.C. § 933(h) provides as
follows:

"Where the employer is insured and the insurance carrier has assumed the payment of the
compensation, the insurance carrier shall be subrogated to all the rights of the employer under this
section."

See also Continental Casualty Co. v. Marine Hydraulics Int'l, 1983 A.M.C. 2484 (E.D. Cir. 1983) (The court granted
defendant-vessel-owner's motion to dismiss an insurance carrier's suit brought under the Longshoreman's Act on the
grounds that the doctrine of laches applied. The insurance carrier offered no excuse as to why it delayed in filing suit
when it was fully aware of its subrogation rights under LHWCA. Furthermore, the vessel owner would be prejudiced if
this suit were allowed to proceed five-and-one-half years after the original injury to the longshoreman since it would be
difficult for him to obtain the necessary testimony, material evidence had been discarded, and the vessel owner
reasonably relied on the insurance carrier's affirmative statements that it did not intend to sue.); Quintana v. Medicare of
Cal., 19 BRBS 52 (1986) (The Board held that the ALJ erred in not allowing an insurance carrier to intervene for
reimbursement purposes where claimant was entitled to medical expenses under the Act. Accordingly, the case was
remanded for reimbursement of the private carrier.).

(n39)Footnote 37. 5th Cir.: Allen v. Texaco, Inc., 510 F.2d 977, 1976 A.M.C. 158 (5th Cir. 1975); Capps v.
Humble Oil and Refining Co., 536 F.2d 80 (5th Cir. 1976).

BRB: Luke v. Petro-Weld, Inc., 8 BRBS 369 (1978).

(n40)Footnote 38. Luke v. Petro-Weld, Inc., 619 F.2d 418, 421 (5th Cir. 1980) ("By its plain terms Section 33(f)
fixes the liability of the employer-carrier for compensation in the future after a third party settlement or judgment has
been obtained. It simply cannot be read to mean that the employer-carrier is liable to presently pay compensation in
addition to the amount received from the third party without first exhausting that fund, and thus provide a double
recovery--in this case of over $256,000. Nothing in Allen [See n.28, supra.] supports such a position. See also Bloomer
v. Liberty Mutual Insurance Co., 445 U.S. 74, 100 S. Ct. 925, 63 L. Ed. 2d 215 (1980). In our view Section 933(f) has
nothing to do with the right of subrogation of the employer-carrier. That section provides a statutory right to have the
employer-carrier's liability for future compensation determined under its provisions. For these reasons the decision of
the Benefits Review Board, that the waiver of subrogation precluded the application of a Section 33(f) offset against
Luke's third party recovery of benefits payable by Travelers, is erroneous.").

See also Petroleum Helicopters, Inc. v. Collier, 784 F.2d 644, 18 BRBS 67 (CRT) (5th Cir. 1986) (The Fifth Circuit
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held that the right to a set-off is wholly independent of any right to subrogation. Therefore where employer/carrier
contractually waived their subrogation rights against a third-party tortfeasor, the failure by an injured employee to
obtain the prior consent of the employer/carrier to settlement of his claim against a third-party tortfeasor still barred the
employee's right to future benefits under the Act. Accordingly the Board decision was set aside and the case remanded
to the ALJ for the entry of an order consistent with the court's opinion. The court reviewed the Board's interpretation of
the Act for legal error, there being no dispute as to the facts.); LeBlanc v. Petco, Inc., 647 F.2d 617, 1982 A.M.C. 540
(5th Cir.), cert. denied, 454 U.S. 1085, 102 S. Ct. 644, 70 L. Ed. 2d 621 (1981) (The court refused to reduce by
one-third the lien of an insurance carrier for compensation it paid to an injured longshoreman where the carrier had
waived its subrogation rightsagainst one of three joint tortfeasors. All three defendants had already made equal
one-third payments toward a settlement they had received with the longshoreman and the waiver did not affect their
relative liabilities. The court held that the waiver of a right of subrogation is not equivalent to a release under a
Louisiana statute which requires a pro rata reduction in the amount owed by the remaining solidary obligors where one
obligor is released.); Kahny v. Arrow Contractors of Jefferson, Inc., 15 BRBS 212 (1982) (In line with the Fifth
Circuit's holding in Petro-Weld, Inc. v. Luke, and earlier Board opinions, the employer was entitled to a § 33(f) setoff, to
be applied against accrued and future compensation payments, despite the insurer's waiver of subrogation rights.).
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§ 97. Indemnity as Between the Shipowner and Employer Contractor.

Prior to the enactment of the 1972 amendments to the LHWCA, the law relating to indemnity and contribution as
between the shipowner and stevedore or other contractor employer had developed through a series of Supreme Court
decisions. n1 Following the recognition in Seas Shipping Co. v. Sieracki n2 that longshoremen could sue for injuries
caused by a vessel's unseaworthiness, shipowners were held increasingly liable in third party actions for the full amount
of the claimed damages. After failing in their attempts to obtain contribution from the stevedore as a joint tortfeasor, n3
shipowners, in Ryan Stevedoring Co. Inc. v. Pan Atlantic S.S. Corp., n4 finally succeeded in winning the Supreme
Court's approval for the theory that the stevedore employer could be required to indemnify the shipowner on the basis
that the stevedore breached his implied contractual warranty to perform his duties in a workmanlike manner. n5 The
enforceability of an express warranty was not disputed. Reasoning that the stevedore was the one in control of the work
area and, accordingly, in the best position to correct any harmful or dangerous conditions, the Court compared the
implied warranty of workmanlike service to a manufacturer's product warranty. In subsequent decisions the analogy was
extended n6 to require indemnity even in situations where there had been no stevedore negligence. n7 In perhaps the
most extreme application of the doctrine, the Court held that the plaintifflongshoreman's own contributory negligence
itself imported a failure on the stevedore's part to fulfill its warranty. n8

The 1972 amendments to Section 5 of the Act abolished unseaworthiness as a remedy in longshoremen's third party
actions against shipowners, but gave statutory recognition to a right to proceed in tort for negligence. It was also
provided that the employer could not be held directly or indirectly liable for damages awarded against the ship for
negligence and that any agreements or warranties to the contrary were void. n9 As a result of these changes, the
employer no longer either acts as the insurer of the shipowner's liability for negligence vis-a-vis the employee or can be
held liable to the shipowner under an express or implied warranty of workmanlike service. n10

In spite of these provisions, shipowners attempted to reintroduce a theory of contribution in cases where both they and
the stevedore employer were partially responsible for the longshoreman's damages. In actions brought by stevedores
pursuant to the assignment of their employee's right to sue, or in situations where the stevedores would benefit from the
recovery obtained in longshoremen's suits against shipowners, a question was raised whether the employers should be
entitled to obtain reimbursement for the entire amount of compensation paid under the Act when they negligently
contributed in some degree to their employee's injury. Shipowners had argued that Congress did not intend to create the
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unfair situation that would arise where a shipowner who was only one percent at fault would be required to pay 100
percent of the judgment, with the 99 percent responsible stevedore obtaining reimbursement of its entire compensation
lien from the judgment.

The District of Columbia n11 and Fourth n12 Circuit Courts of Appeals accepted this argument and adopted an
equitable approach which allowed recovery from the shipowner of only that percentage of the total damages attributable
to shipowner fault. This result was also considered to be equitable for the employee who would not be required to
reimburse his employer for compensation payments made under the Act to the extent that the employer's negligence
reduced his recovery from the shipowner.

While noting the compelling nature of this interpretation of the Act, the Supreme Court in Edmonds v. Compagnie
Generale Transatlantique n13 felt bound by the clear language in the 1972 amendments that, "the employer shall not
be liable to the vessel for such damages directly or indirectly." Accordingly, it rejected the "proportionate fault" rule
n14 which would have held a shipowner liable to a longshoreman injured by the concurrent negligence of his employer
and the shipowner only for that share of the total damages equal to the ratio of its fault to the total fault. n15 Instead, the
Court held that the injured longshoreman would be entitled to recover all of his damages from the negligent shipowner,
subject only to a reduction by that portion of damages attributable to the longshoreman's own negligence. n16

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPersonal InjuriesMaritime Workers' ClaimsLongshore & Harbor Workers' Compensation
ActTortsNegligenceDefensesComparative NegligenceMultiple PartiesIndemnityWorkers' Compensation &
SSDIMaritime Workers' ClaimsCompensabilityLongshore & Harbor Workers' Compensation ActCoverage &
DefinitionsEmployersWorkers' Compensation & SSDIMaritime Workers' ClaimsCompensabilityLongshore & Harbor
Workers' Compensation ActNegligenceWorkers' Compensation & SSDIThird Party ActionsThird Party Liability

FOOTNOTES:
(n1)Footnote 1. Seas Shipping Co. v. Sieracki, 328 U.S. 85, 66 S. Ct. 872, 90 L. Ed. 1099, 1946 A.M.C. 698 (1946);
Halcyon Lines v. Haenn Ship Ceiling & Refitting Corp., 342 U.S. 282, 72 S. Ct. 277, 96 L. Ed. 318, 1952 A.M.C. 1
(1952); Ryan v. Pan-Atlantic Corp., 350 U.S. 124, 76 S. Ct. 232, 99 L. Ed. 641, 1956 A.M.C. 9 (1956); Italia Societa v.
Oregon Stevedoring Co., 376 U.S. 315, 84 S. Ct. 748, 11 L. Ed. 2d 732, 1964 A.M.C. 1927 (1964); Federal Marine
Terminals v. Burnside Shipping Co., 394 U.S. 404, 89 S. Ct. 1144, 22 L. Ed. 2d 371, 1969 A.M.C. 745 (1969).

(n2)Footnote 2. 328 U.S. 85, 66 S. Ct. 872, 90 L. Ed. 1099, 1946 A.M.C. 698 (1946).

(n3)Footnote 3. See Halcyon Lines v. Haenn Ship Ceiling & Refitting Corp., 342 U.S. 282, 72 S. Ct. 277, 96 L.
Ed. 318, 1952 A.M.C. 1 (1952) (The Court held that the maritime rule of contribution as between mutual wrongdoers in
cases of collision for personal injury and property damages was not applicable to non-collision cases. Where Congress,
acting in the field of maritime personal injuries, had stopped short of approving a rule of contribution, the Court did not
consider it appropriate to formulate such a rule itself. The result was that while on the facts the shipowner was
responsible only to the extent of 25% (the contractor being held responsible for 75%) the shipowner was required to pay
the whole of the damages awarded.).

(n4)Footnote 4. 350 U.S. 124, 76 S. Ct. 232, 99 L. Ed. 641, 1956 A.M.C. 9 (1956) (The Court determined that
Halcyon Lines v. Haenn Ship Ceiling & Refitting Corp., n.3, supra, was no bar to the shipowner recovering an
indemnity from the stevedore employer should the latter breach his implied contractual warranty to perform his work in
workmanlike fashion.).

(n5)Footnote 5. This implied warranty of workmanlike service applies unless specifically excluded.
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(n6)Footnote 6. See Italia Societa v. Oregon Stevedoring Co., 376 U.S. 315, 84 S. Ct. 748, 11 L. Ed. 2d 732, 1964
A.M.C. 1927 (1964).

(n7)Footnote 7. Italia Societa v. Oregon Stevedoring Co., 376 U.S. 315, 84 S. Ct. 748, 11 L. Ed. 2d 732, 1964
A.M.C. 1927 (1964) ("Subsequent decisions have made clear that the stevedore's obligation to perform with reasonable
safety extends not only to the stowage and handling of cargo but also to the use of equipment incidental thereto,
Weyerhaeuser S. S. Co. v. Nacirema Operating Co. 355 U.S. 563, 78 S. Ct. 438, 2 L. Ed. 2d 491 including defective
equipment supplied by the shipowner, Crumady v. The J. H. Fisser, [358 U.S. 423, 79 S. Ct. 445, 3 L. Ed. 2d 413], cf.
Waterman S.S. Corp. v Dugan & McNamara, Inc., 364 U.S. 421, 81 S. Ct. 200, 5 L. Ed. 2d 169, and that the
shipowner's negligence is not fatal to recovery against the stevedore." [I]n the area of contractual indemnity an
application of the theories of "active" or "passive" as well as "primary" or "secondary" negligence is inappropriate.'
Weyerhaeuser, supra, 355 U.S. at 569, 2 L. Ed. 2d at 495. And last Term in Reed v. The Yaka, 373 U.S. 410, 83 S. Ct.
1349, 10 L. Ed. 2d 448, we assumed, without deciding, that a shipowner could recover over from a stevedore for breach
of warranty even though the injury-causing defect was latent and the stevedore without fault. We think that the
stevedore's implied warranty of workmanlike performance applied in these cases is sufficiently broad to include the
respondent's failure to furnish safe equipment pursuant to its contract with the shipowner, notwithstanding that the
stevedore would not be liable in tort for its conduct.").

(n8)Footnote 8. McLaughlin v. Trelleborgs Angfartygs A/B, 408 F.2d 1334, 1969 A.M.C. 1387 (2d Cir. 1969),
cert. denied sub nom. Golten Marine Co. v. Trelleborgs Angfartygs A/B, 395 U.S. 946, 89 S. Ct. 2020, 23 L. Ed. 2d
464, 1970 A.M.C. 256 (1969).

About the only cases where indemnity was not recovered were cases where conduct of a sort sufficient to preclude
recovery could be imputed to the shipowner. See Weyerhaeuser S.S. Co. v. Nacirema Operating Co., Inc., 355 U.S. 563,
78 S. Ct. 438, 2 L. Ed. 2d 491, 1958 A.M.C. 501 (1958).

(n9)Footnote 9. See discussion at § 91, supra.

See also Voisin v. O.D.E.C.O. Drilling Co., 744 F.2d 1174 (5th Cir. 1984), cert. denied, 470 U.S. 1053 (1985) (A
stevedore's agreement to include a shipowner as an additional assured in the stevedore's insurance policies is not void
under LHWCA § 905(b) because the agreement merely required the stevedore to purchase insurance, but did not relieve
the shipowner of all liability.); Olsen v. Shell Oil Co., 708 F.2d 976, 1984 A.M.C. 580 (5th Cir. 1983), cert. denied, 464
U.S. 1045 (1984) (Although § 905(b) may limit a vessel's liability in a § 933 action to amounts recoverable by an
injured worker and his beneficiaries, that limitation had no application to an insurer's action to obtain indemnity for
compensation paid in the absence of an award to the employees of a movable drilling rig company since a rig is not a
vessel within the meaning of the LHWCA, awarding prejudgment interest and discounting for inflation based on the
applicable state law.); Varriello v. Frucht. H. Schuldt, 1983 A.M.C. 2096 (S.D.N.Y. 1983) (A time-charterer, who
commenced a third-party action against a stevedoring company to indemnify it for liability arising out of an injury to
the stevedore's employee during cargo operations aboard the time charterer's vessel, was held to be barred from
maintaining its action by § 905(b) of the LHWCA. The court reached this decision notwithstanding contract provisions
between the charterer and the stevedore providing for indemnity since such contracts are unenforceable under the Act.);
Perry v. Coiled Tubing Inc., 1982 A.M.C. 1445 (N.D. La. 1982) (An indemnity agreement between the employer of an
injured longshoreman and a third-party who was both a platform owner and a vessel charterer was enforceable to the
extent that the third-party incurred liability as a platform owner; the third-party was not owed a defense, however, as to
its liability as a vessel charterer, since such an agreement is unenforceable under 33 U.S.C. § 905(b).); Purcell v. Ocean
Drilling & Exploration Co., 1982 A.M.C. 150 (E.D. La. 1979) (A 1964 indemnity contract required a stevedore to
indemnify a shipowner for any injuries to the stevedore's employees caused by the shipowner's negligence and also
required the stevedore to incorporate the indemnity agreement into the insurance policies it was required to maintain for
itself. The court held that the 1972 amendment to Section 5(b) of the LHWCA not only invalidated the indemnity
agreement, but invalidated the insurance policy provisions as well. The policy provisions were "intimately tied" to the
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invalid indemnity agreement since their purpose was to guaranty the payment of any liability of the stevedore under the
indemnity contract.).

But see Meekins v. Prudential Lines Inc., 1981 A.M.C. 1740 (E.D. Va. 1979) (A longshoreman sued a shipowner for
alleged negligence in failing to pump water out of a barge. The shipowner, in turn, brought a third-party complaint for
indemnification against its barge pumping contractor. The court denied the contractor's motion to strike the third-party
complaint, holding that the 1972 amendments to § 905(b) of the Longshoremen's Act prohibit indemnity actions against
the longshoreman's employer only and not against any other party. The shipowner could maintain an action against the
contractor based on a breach of the implied warranty of workmanlike service.).

(n10)Footnote 10. See Smith & Kelly Co. v. S/S Concordia Tadj, 718 F.2d 1022, 1984 A.M.C. 409 (11th Cir.
1983) (The district court erred in failing to apply a comparative fault rule to a stevedore's claim for indemnity from a
shipowner in an action which arose after a seaman was injured at sea due to the negligence of both the stevedore and the
shipowner, refusing to extend Ryan Stevedoring Co. and the stevedore's obligation to indemnify shipowners to
situations in which the shipowner's liability to its employees was in issue.); Johnson v. Global Shipping Co., 1984
A.M.C. 254 (D. Or. 1982), reversing 1983 A.M.C. 821 (A third-party defendant ship-repairer's motion for summary
judgment was granted upon reconsideration against the defendant shipowner where the court found that since the
repairer owed no duty of seaworthiness to the injured plaintiff, no implied warranty of workmanlike performance arose
under the Ryan doctrine which would allow the defendant to be indemnified by the repairer as a matter of law.
However, as to the issues of negligence and contribution, the court held that maritime principles of comparative
negligence would apply to apportion the degree of fault.); Burns v. Cel-Mar Mfg. Co., 1983 A.M.C. 1159 (W.D. Wash.
1982) (Plaintiff-longshoreman and his employer's suit against a vessel owner for injuries incurred during the course of
sub-contracting work done under the vessel owner's prime contractor does not give rise to the possibility of an implied
warranty of workmanlike performance by which the vessel owner may seek indemnity from the prime contractor. Under
the LHWCA 1972 amendments, the doctrine of an implied warranty of workmanlike performance on the part of a
vessel's contractor had been abolished.).

(n11)Footnote 11. Murray v. United States, 405 F.2d 1361 (D.C. Cir. 1968). See also Dawson v. Contractors
Transport Corp., 467 F.2d 727 (D.C. Cir. 1972).

(n12)Footnote 12. Edmonds v. Compagnie Generale Transatlantique, 577 F.2d 1153, 1978 A.M.C. 1671 (4th Cir.
1978), reversed and remanded, 443 U.S. 256, 99 S. Ct. 2753, 61 L. Ed. 2d 521, 1979 A.M.C. 1167, reh'g denied, 444
U.S. 889, 100 S. Ct. 194, 62 L. Ed. 2d 126 (1979).

But see the following cases where the opposite approach was adopted: Zapico v. Bucyrus-Erie Co., 579 F.2d 714,
1978 A.M.C. 1629 (2d Cir. 1978); Samuels v. Empresa Lineas Maritimas Argentinas, 573 F.2d 884, 1978 A.M.C. 1647
(5th Cir. 1978), cert. denied, 443 U.S. 915, 99 S. Ct. 3106, 61 L. Ed. 2d 878 (1979); Dodge v. Mitsui Shintaku Ginko
K.K. Tokyo, 528 F.2d 669, 1975 A.M.C. 2462 (9th Cir. 1975), cert. denied., 425 U.S. 944 (1976); Shellman v. United
States Lines, Inc., 528 F.2d 675, 1975 A.M.C. 2471 (9th Cir. 1975), cert. denied, 425 U.S. 936 (1976); Cella v.
Partenreederei M/S Ravenna, 529 F.2d 15, 1976 A.M.C. 600 (1st Cir. 1975), cert. denied, 425 U.S. 975 (1976).

(n13)Footnote 13. 443 U.S. 256, 99 S. Ct. 2753, 61 L. Ed. 2d. 521, 1979 A.M.C. 1167 (1979):

"Of course, our conclusion that Congress did not intend to change the judicially-created rule that the
shipowner can be made to pay all the damages not due to the plaintiff's own negligence does not decide
whether we are free to and should change that rule so as to make the vessels liable only for the damages
in proportion to its own negligence. Indeed, some amici in support of respondent share the view that
Congress did not change the rule but argue that this Court should do so. We disagree.

"Though we recently acknowledged the sound arguments supporting division of damages between
parties before the court on the basis of their comparative fault, see United States v. Reliable Transfer Co.,
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421 U.S. 397, 95 S. Ct. 1708, 44 L. Ed. 2d 251, 1975 A.M.C. 541 (1975), we are mindful that here we
deal with an interface of statutory and judge-made law. In 1972 Congress aligned the rights and
liabilities of stevedores, shipowners, and longshoremen in light of the rules of maritime law that it chose
not to change. One of the most controversial and difficult issues which [Congress was] required to
resolve * * * concern [ed] the liability of vessels, as third parties, to pay damages to longshoremen who
are injured while engaged in stevedoring operations. S. Rep. 8 [.] By now changing what we have
already established that Congress understood to be the law, and did not itself wish to modify, we might
knock out of kilter this delicate balance. As our cases advise, we should stay our hand in these
circumstances. Cooper Stevedoring Co. v. Fritz Kopke, Inc., 417 U.S., at 112, 94 S. Ct. 2174, 40 L. Ed.
2d 694, 1974 A.M.C. at 343; Halcyon Lines v. Haenn Ship Ceiling & Refitting Corp., 342 U.S. at
285-286, 72 S. Ct. 277, 96 L. Ed. 318, 1952 A.M.C. at 547. Once Congress has relied upon conditions
that the courts have created, we are not as free as we would otherwise be to change them. A change in the
conditions would effectively alter the statute by causing it to reach different results than Congress
envisioned. Indeed, Congress might have intended to adopt the existing maritime rule even for
third-party actions under the Act that are not within the admiralty jurisdiction, though we need not and
do not reach that issue today." [Footnotes omitted ]

(n14)Footnote 14. The Court was, "unpersuaded that Congress intended to upset a"long established and familiar
principl [e]' of maritime law by imposing a proportionate fault rule."

(n15)Footnote 15. In Edmonds, the jury determined that the longshoreman had suffered $100,000 worth of
damages. The longshoreman was found to be responsible for 10% of the total negligence; the stevedore was 70%
negligent; and the shipowner was 20% negligent. Accordingly, the district court reduced the $100,000 award by that
percentage of negligence attributable to the longshoreman, and held the shipowner accountable for the rest--$90,000.
The Fourth Circuit, in applying the proportionate fault rule, reversed the district court's determination, and held the
shipowner liable only for that share of the total damages equivalent to the ratio of its fault--$20,000.

(n16)Footnote 16. See also Griffith v. Wheeling-Pittsburgh Steel Corp., 610 F.2d 116, 1980 A.M.C. 833 (3d Cir.
1979), vacated, 451 U.S. 965, 101 S. Ct. 2038, 68 L. Ed. 2d 343, reinstated, 657 F.2d 25 (3d Cir. 1981), cert. denied,
456 U.S. 914 (1982) (The Supreme Court's decision in Edmonds precludes the application of the equitable credit
doctrine); and Matthews v. Ernst Russ Steamship Co., 603 F.2d 676, 1980 A.M.C. 187 (7th Cir. 1979), cert. denied, 451
U.S. 975 (1981).
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Reserved.

§§ 98Reserved.
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