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§ 1. Introduction.

A significant number of maritime personal injury cases involve more than one tortfeasor. If one of the tortfeasors is held
liable to the plaintiff, he may seek to shift some or all of the liability to the other tortfeasor. When that other tortfeasor is
an active participant in the same litigation, these efforts may be pursued with relative ease. In other instances, the other
tortfeasor may not be a party to the action, for any number of reasons. He may not have been sued by the plaintiff either
for tactical reasons or because he is a nonresident of the forum and not subject to personal jurisdiction where the action
was brought. Or he might have been a party at one time, but subsequently dismissed by the plaintiff for tactical reasons,
on account of settlement, or otherwise. Seeking to shift part of the liability to a non-litigant, or to obtain some form of
credit for another's settlement, is not only more complicated, but often somewhat more difficult.

The two legal theories potentially available to a defendant for shifting some or all of his liability to another entity are
contribution and indemnity. They are based on different theoretical underpinnings and it is critical that they be separated
for purposes of legal analysis. Contribution involves a sharing of liability, and may be invoked by a tortfeasor who has
paid more than his adjudicated share of the plaintiff's judgment against a joint tortfeasor who has paid less than his
adjudicated share. Indemnity, on the other hand, is a mechanism for shifting, from one tortfeasor to another, full
responsibility for a potential or realized loss. While often contribution and indemnity are sought by a litigant in the
alternative, and for that reason the concepts are discussed collectively in some reported opinions, their distinct
underlying principles require independent analysis.

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPersonal InjuriesMaritime Tort ActionsMultiple DefendantsContributionAdmiralty LawPersonal
InjuriesMaritime Tort ActionsMultiple DefendantsIndemnity
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§ 2. Historical Development of Contribution.

Federal maritime law developed initially from the common law, and at common law there was no contribution among
joint tortfeasors, on the basis that one wrongdoer should have no recourse against others. A plaintiff could sue several
joint tortfeasors, and their liability would be joint and several, with no right of contribution. This left joint tortfeasors at
the mercy of a plaintiff, subject to his whim or collusive selection of a defendant upon whom to levy.

Over time, as inequity became more apparent, courts sought ways to apportion liability. The first significant step away
from the common law rule in this country came in maritime collision cases when, in 1855, the Supreme Court held that
damages should be divided equally between two vessels, each of which was at fault to some degree in causing a
collision. n1 This so-called "divided damages rule" remained in effect for over a century, despite the fact that the equal
division of damages in some cases was no more equitable than the rule precluding contribution.

The concept of shared fault first appeared in personal injury litigation in 1890 in The Max Morris. n2 The personal
injury defendant sought to avoid liability on the basis that the accident had been caused by the plaintiff's own
negligence. Finding both parties at fault, the court awarded the plaintiff his lost wages, but refused to permit recovery
for pain and suffering. While that apportionment did not take into account the respective faults of the parties, The Max
Morris has often been cited for the proposition that a personal injury plaintiff's award must be reduced by the
percentage of his own contributing fault. That proposition is now well entrenched in maritime law. n3

A major assault on the rule precluding contribution in personal injury actions occurred in 1952 in Halcyon Lines v.
Haenn Ship Ceiling & Refitting Corp. n4 Halcyon involved personal injury to a harbor worker named Baccile during
the course of repair work aboard a Halcyon Lines vessel. Baccile sued Halcyon, which in turn brought Baccile's
employer, Haenn Ship Ceiling & Refitting Corp., into the case as a third party defendant. Baccile was found free from
fault at trial. Halcyon and Haenn were found to be joint tortfeasors, with Halcyon's negligence contributing 25% to
cause the accident, whereas Haenn's negligence was found to be a 75% factor. Borrowing from collision law, the trial
judge divided Baccile's damages equally between Halcyon and Haenn. On appeal, the Third Circuit reversed, holding
the divided damages rule inapplicable. n5 Instead, it permitted Halcyon to obtain contribution from Haenn, but limited
the amount to Haenn's exposure for workers' compensation benefits to Baccile under the Longshoremen's and Harbor
Workers' Compensation Act. n6 The Supreme Court rejected both of these approaches, ruling instead that there could be
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no contribution in an action covered by the Longshoremen's Act. Accordingly, Halcyon was required to pay all of
Baccile's damages without apportionment, despite the apparent inequities. n7

While it appeared that Halcyon might stand for the proposition that no contribution was to be permitted in personal
injury actions, Halcyon's significance was greatly limited by the 1974 opinion of the Supreme Court in Cooper
Stevedoring Co. v. Fritz Kopke, Inc. n8 That case involved personal injury to a longshoreman, which occurred when he
stepped into a hole in cargo he was discharging. The longshoreman sued the shipowner, Fritz Kopke, which in turn filed
a third party complaint against Cooper Stevedoring Company, which had loaded the cargo. The controlling distinction
between this situation and the one presented in Halcyon was that Cooper Stevedoring was not the injured
longshoreman's employer, and hence the Longshoremen's Act did not control Cooper Stevedoring's liability. The trial
judge accordingly found Fritz Kopke and Cooper Stevedoring equally responsible for causing the accident, and split the
damages equally between them. Cooper Stevedoring appealed, but the Fifth Circuit affirmed, as did the Supreme Court,
distinguishing Halcyon. Cooper Stevedoring thus stands for the principle that, in personal injury actions, liability should
be shared among joint tortfeasors in accordance with their relative degrees of fault, in the absence of statutory protection
such as that contained for employers in the Longshoremen's Act.

The last major chapter in current maritime contribution law was written the following year, in United States v. Reliable
Transfer Co. n9 That case involved the stranding of a vessel owned by Reliable Transfer Company off Rockaway Point
as it sought to enter Rockaway Inlet. A light on the breakwater was not working, and the vessel's captain became
confused and ran the vessel aground. Reliable Transfer sought recovery from the United States for negligence of the
Coast Guard in failing to have the breakwater light operational. The trial court found the Coast Guard 25% responsible
for the grounding and the vessel 75% responsible, but divided damages equally under the rule then prevailing, n10 and
the Second Circuit affirmed. n11 The Supreme Court reversed, overturning the divided damages rule and holding
instead that in collision cases the responsibility for loss would be apportioned according to the respective faults of the
vessels or parties. n12 Hence, the United States was held responsible for 25% of the damages sustained by Reliable
Transfer Company.

The Supreme Court visited the issue of equitable fault apportionment in longshore personal injury cases one final time
in Edmonds v. Compagnie Generale Transatlantique. n13 Edmonds was injured unloading containers aboard
Compagnie Generale Transatlantique's vessel. He filed suit against the shipowner for damages. At trial, a jury found
that the injuries to Edmonds were caused 10% by his own contributory negligence, 20% by the shipowner's negligence,
and 70% by the negligence of Edmonds' stevedoring employer. The district court entered judgment against the
shipowner for 90% of Edmonds' damages, reducing the verdict only by his own contributory fault. On appeal, the
Fourth Circuit reversed, reducing the shipowner's liability to the 20% share of Edmonds' damages which equalled the
shipowner's proportionate fault. n14 The Supreme Court rejected this result and reinstated the judgment entered by the
trial court. While it conceded that it might not be equitable for the 20% negligent shipowner to pay 90% of the
longshoreman's damages, and for the 70% negligent stevedore to recover from that judgment its expenditures for
compensation benefits under the Longshoremen's Act, the Supreme Court reasoned that Halcyon controlled, and that it
was not for the Court to interfere with the "delicate balance" struck by Congress in the Longshoremen's Act. n15

Following these opinions, the following basic rules prevail:

1. A plaintiff injured by two or more joint tortfeasors may sue one or both of them, and their liability to
the plaintiff will be joint and several. Thus, the plaintiff may recover his full damages, less any reduction
for his own contributory fault, from any of the joint tortfeasors.

2. Any joint tortfeasor paying more than that percentage of the plaintiff's damages which equals his
percentage of fault, as found by the trier of fact, has a right to seek that amount in contribution from any
joint tortfeasor who has paid less than his percentage share. This has the effect of theoretically
apportioning responsibility among all parties according to fault, but places the entire risk associated with
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the inability of one tortfeasor to meet its obligations on the other joint tortfeasors.

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPersonal InjuriesMaritime Tort ActionsMultiple DefendantsContributionAdmiralty LawPersonal
InjuriesMaritime Tort ActionsMultiple DefendantsJoint & Several LiabilityTortsNegligenceDefensesComparative
NegligenceMultiple PartiesContributionTortsProcedureMultiple DefendantsContributionParticular
ActionsTortsProcedureMultiple DefendantsJoint & Several Liability

FOOTNOTES:
(n1)Footnote 1. The Schooner Catherine v. Dickinson, 58 U.S. (17 How.) 170, 15 L. Ed. 233 (1855) .

(n2)Footnote 2. 137 U.S. 1, 11 S. Ct. 29 (1890) .

(n3)Footnote 3. See, e.g., Pope & Talbot v. Hawn, 346 U.S. 406, 74 S. Ct. 202, 1954 A.M.C. 1 (1953) ; The
Lackawanna, 151 F. 499 (S.D.N.Y. 1907) .

(n4)Footnote 4. 342 U.S. 282, 72 S. Ct. 277, 1952 A.M.C. 1 (1952) .

(n5)Footnote 5. Baccile v. Halcyon Lines, 187 F.2d 403 (3d Cir. 1951) .

(n6)Footnote 6. 33 U.S.C. §§ 901, et seq. (now Longshore and Harbor Workers' Compensation Act) See Coleman
& Daly, Equitable Credit: Apportionment of Damages According to Fault in Tripartite Litigation Under the 1972
Amendments to the Longshoremen's and Harbor Workers' Compensation Act, 35 Md. L. Rev. 351, 392-96 (1976).

(n7)Footnote 7. 342 U.S. at 283, 72 S. Ct. at 279, 1952 A.M.C. at 5 .

(n8)Footnote 8. 417 U.S. 106, 94 S. Ct. 2174, 40 L. Ed. 2d 694, 1974 A.M.C. 537 (1974) .

(n9)Footnote 9. 421 U.S. 397, 95 S. Ct. 1708, 1975 A.M.C. 541 (1975) .

(n10)Footnote 10. 1972 A.M.C. 1757 (E.D.N.Y. 1972) .

(n11)Footnote 11. 497 F.2d 1036, 1974 A.M.C. 756 (2d Cir. 1974) .

(n12)Footnote 12. 421 U.S. at 411, 95 S. Ct. at 1715-16, 1975 A.M.C. at 552 .

(n13)Footnote 13. 443 U.S. 256, 99 S. Ct. 2753, 1979 A.M.C. 1167 (1979) .

(n14)Footnote 14. 577 F.2d 1153, 1978 A.M.C. 1671 (4th Cir. 1978) .

(n15)Footnote 15. 443 U.S. at 273, 99 S. Ct. at 2763, 1979 A.M.C. at 1180 . For a contrary approach, see
Coleman & Daly, Equitable Credit: Apportionment of Damages According to Fault in Tripartite Litigation Under the
1972 Amendments to the Longshoremen's and Harbor Workers' Compensation Act, 35 Md. L. Rev. 351 (1976).
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§ 3. Methods of Apportioning Damages Following Settlement with One Joint Tortfeasor.

a. Generally.

The holdings of Reliable Transfer and Edmonds allow a plaintiff to pursue a claim against any or all joint tortfeasors
regardless of their relative degrees of fault. n1 These cases do not disturb the maritime rule allowing a contribution
action by the paying party against another who has not paid his proportionate share of the damages. n2 However, those
cases did not involve the settlement and subsequent release from further liability of one concurrent tortfeasor. n3 Left to
resolve the conflicting policy considerations involved in both the promotion of settlements as an efficient and final
method of resolving claims and full recovery of damages by an injured party, the courts had adopted various approaches
for accounting for those settlements.

The "credit" variations from circuit to circuit resulted in settlements having disparate effect on the liability of the
remaining nonsettling tortfeasor(s) and on recovery by the plaintiff, depending on the location in which the action was
brought. Those conflicts, and the resulting uncertainty elsewhere were laid to rest in McDermott, Inc. v. AmClyde. The
Restatement (Second) of Torts had clarified the two basic methods adopted below and considered by the Supreme Court
in McDermott. The Restatement also analyzed their effect on the plaintiff's recovery and other related problems, n4
terming these approaches the "reduce by proportional fault" and the "reduce by amount paid" rules. n5

b. The Alternatives--Restatement (Second) of Torts.

[1] Reduce by Proportional Fault Rule.

According to the "reduce by proportional fault" rule, the judgment against the nonsettling tortfeasor is diminished by the
percentage of the total damages attributable to the settling tortfeasor's comparative degree of fault, regardless of the
amount that the plaintiff has received through settlement. This rule limits the nonsettling defendants' liability to their
relative fault, and thus prevents the risk of collusive settlements. This approach has the effect of promoting the
settlement of claims, but it can also result in an injured plaintiff receiving less than full damages if the settlement
amount is less than the proportionate share of the settling party's fault.

[2] Reduce by Amount Paid Rule.
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Under the "reduce by amount paid" rule, the court credits the judgment against the remaining defendant(s) by the dollar
amount of a settlement, regardless of the relative degrees of fault of the parties. This prevents the possibility of a double
recovery by the plaintiff, but assures the plaintiff full compensation for his injuries. This rule, however, often creates a
secondary issue. Because this method can result in the nonsettling defendant(s) paying an amount greater than their
proportionate share of the fault, they may attempt to seek contribution from the settling party who paid less than his
share in the settlement. However, since a settlement agreement generally includes a release from any further liability to
either the plaintiff or other parties to the action, any recovery by the nonsettling defendant from the settling defendant
becomes complicated and problematic.

The Restatement notes that allowing a tortfeasor who has paid more than his share of the damages a right to seek
contribution from a settling tortfeasor has been called the fairest approach. However, it may diminish the incentive to
settle because the possibility of further liability remains.

An alternative method imposes a bar to claims for contribution against a settling wrongdoer, even if the other tortfeasor
paid more than his contributory share. The Restatement suggests a requirement that the settlement be entered into in
"good faith" to avoid collusion between settling parties. This approach promotes the settlement of claims, but it may
result in one tortfeasor paying more than his share. In addition, the good faith requirement brings the case back to the
courts to determine whether this standard has been met, thereby reducing the benefit of the final disposition of a claim
through settlement. n6 The Circuits had applied each of these approaches based in part on equitable and practical
objectives and in part upon their interpretations of the Supreme Court cases discussed in § 2.

c. The Supreme Court's Solution: McDermott and Boca Grande Club

In view of the conflicts in the many reported decisions, it seemed only a matter of time until the U.S. Supreme Court
would agree to resolve the issues presented. The first step in that direction occurred in June, 1993, when certiorari was
granted in McDermott, Inc. v. AmClyde, n7 a property damage case involving an offshore oil platform. A crane load fell
to the deck of a barge secured to the platform, damaging both the deck and the crane. The platform owner sued the
manufacturers and suppliers of the crane and various equipment used to lift the load. Some of the defendants settled,
and the platform owner proceeded to trial against the crane manufacturer. The case was complicated by tort and contract
principles which related to the liability of the various defendants. For present purposes, however, it is enough to know
that the lower court applied proportionate fault in crediting the non-settling defendants. On appeal, the Fifth Circuit
reversed, adopting a pro tanto credit which reduced the judgment by the amount paid in settlement. n8

The Supreme Court considered and analyzed the alternatives set out in the Restatement (Second) of Torts before
adopting the third, or proportionate fault rule, which it renamed the "proportionate share approach." n9 That approach
was deemed to be more harmonious with Reliable Transfer's principle of loss apportionment according to fault. It also
preserved the benefits and burdens of the settling parties, without transferring the risks of settlement to others not a
party to the settlement.

McDermott did not present the contribution issue. That was remedied in October, 1993, when the Court granted
certiorari in Boca Grande Club v. Florida Power & Light. n10 Suit was brought on behalf of two persons electrocuted
when the mast of their rented sailboat struck an overhead power line against the club which had rented them the boat
and the power company. The club settled and the case proceeded against the power company. The trial court permitted
the power company to seek contribution from the club, and the Eleventh Circuit affirmed, on the basis of Great Lakes v.
Tanker ROBERT WATT MILLER. n11 The Supreme Court reversed. n12 Because of the adoption in McDermott of the
"proportionate share approach," non-settling defendants could not be liable for other than their proportionate share of
the plaintiff's damages. Thus, contribution actions were neither necessary nor permitted. Unstated, but implicit in the
holding, is a similar bar against actions for contribution by settling tortfeasors who believe they have paid too much,
because the non-settling defendants will always be responsible for their full proportionate share of plaintiff's damages.
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Thus, the full risk of an overly generous settlement remains solely with the settling defendant.

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPersonal InjuriesMaritime Tort ActionsMultiple DefendantsContributionAdmiralty LawPersonal
InjuriesMaritime Tort ActionsMultiple DefendantsJoint & Several LiabilityTortsNegligenceDefensesComparative
NegligenceMultiple PartiesContributionTortsProcedureMultiple DefendantsContributionParticular
ActionsTortsProcedureMultiple DefendantsJoint & Several Liability

FOOTNOTES:
(n1)Footnote 1. See § 3, supra.

(n2)Footnote 2. Cooper Stevedoring Co., Inc. v. Fritz Kopke, Inc., 417 U.S. 106, 94 S. Ct. 2174, 40 L. Ed. 2d
694, 1974 A.M.C. 537 (1974) .

(n3)Footnote 3. Now pending in the Supreme Court, and argued on January 11, 1994, are McDermott, Inc. v.
AmClyde, No. 92-1479, cert. granted 509 U.S. 921, 113 S. Ct. 3033, 125 L. Ed. 2d 721 (1993) and Boca Grande Club,
Inc. v. Florida Power & Light Co., No. 93-180, cert. granted 509 U.S. 953, 114 S. Ct. 39, 125 L. Ed. 2d 788 (1993) .
McDermott raises the choice of credit methodology, while Boca Grande Club concerns contribution in the settlement
context. See the discussion of these cases, P 5A, infra .

(n4)Footnote 4. Restatement (Second) of Torts § 886A, Contribution Among Tortfeasors, comment m.

(n5)Footnote 5. Doyle v. United States, 441 F. Supp. 701, 710-713, n.5 (D.S.C. 1977) .

(n6)Footnote 6. Id. Many states have their own settlement contribution bar statutes which lower courts have often
applied in maritime personal injury cases. See § 5, infra.

(n7)Footnote 7. No. 92-1479 (October Term, 1992).

(n8)Footnote 8. McDermott v. Iron, 979 F.2d 1068 (5th Cir. 1992) . The arithmetic is complicated by the fact that
the jury did not determine the faults of the plaintiff and the settling defendants separately. Thus, by deducting their
combined fault first, and then deducting the amount of the settlement, the non- settling defendants may have obtained a
double dip.

(n9)Footnote 9. McDermott v. AmClyde, 114 S. Ct. 1461, 1466 n.9, 1994 A.M.C. 1521, 1526 n.9 (1994) .

(n10)Footnote 10. No. 93-180 (October Term, 1993).

(n11)Footnote 11. In Re Boca Grande Club, 990 F.2d 606 (11th Cir. 1993) .

(n12)Footnote 12. Boca Grande Club, Inc. v. Florida Power & Light Co., 114 S. Ct. 1472, 1994 A.M.C. 1536
(1994) .

Page 10
2-I Benedict on Admiralty § 3



6 of 181 DOCUMENTS

Benedict on Admiralty

Copyright 2011, Matthew Bender & Company, Inc., a member of the LexisNexis Group.

Volume 2: Principles of Admiralty Law Chapters I - XIV
Chapter I CONTRIBUTION AND INDEMNITY IN MARITIME ACTIONS.

2-I Benedict on Admiralty § 4

§ 4. Pre-McDermott Application of Apportionment Methods.

While much of the jurisprudence which went before was mooted by the opinions in McDermott and Boca Grande Club,
historical perspective and the potential for further interpretive issues have convinced the authors, at least for the present,
that the discussion of those cases in previous editions should nonetheless remain, with minor revisions. That discussion
follows.

a. Eleventh Circuit-- Self Doctrine.

In a case following Edmonds, the Eleventh Circuit had addressed a maritime claim, arising from the collision of a ship
with a dredge barge flotilla, which involved a settling joint tortfeasor. In Ebanks v. Great Lakes Dredge and Dock Co.,
n1 the plaintiffs were the seamen who were injured and the survivors of those who were killed while working on a barge
when it was overturned in the collision with a tanker. The plaintiffs settled with the tanker owner, bringing suit only
against the owner of the barge under the Jones Act and general maritime law. The defendant barge owner filed a third
party action against the tanker owner, but that claim was severed by the district court for a separate trial. Thus, the
settling tortfeasor was not a party to the trial in which the jury decided the comparative fault of the wrongdoers.

The Eleventh Circuit held that comparative fault was not relevant to the trial in light of the general maritime law that a
plaintiff may recover against either of several wrongdoers for the full amount of damages resulting from an indivisible
injury. The court based its reasoning on Edmonds finding that, although Edmonds dealt with the LHWCA, the Supreme
Court repeatedly stated that general admiralty law is in accord with the common law, allowing a plaintiff to sue a
wrongdoer for the full amount of damages even if another contributed to the plaintiff's injuries. n2 "Since the plaintiff is
entitled to recover, as stated by the Court, against either of several tortfeasors, without regard to the percentage of fault,
it was error for the trial court to distract the jury's attention by requiring it to allocate the degree of fault between the
defendant and a non-party." n3 The case was consequently reversed and remanded.

Ebanks returned to the Circuit Court after remand as Self v. Great Lakes Dredge and Dock Co. n4 The sole remaining
plaintiff was the widow of one of the crewmen killed during the accident. She had settled with the shipowner, who had
been found seventy percent negligent on remand. n5 The Court required the remaining defendant, the employer and
owner and operator of the barge, to pay the plaintiff for the full amount of damages less the dollar amount of the
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settlement. The shipowner, however, had settled for less than the percentage (70%) of the total damages for which it
was found to be responsible. Consequently, the nonsettling employer was required to pay the plaintiff an amount greater
than its proportionate share of the damages, even though it was unclear whether the dredging company could seek
contribution from the shipowner, because it had settled with and been released by the plaintiff.

The Eleventh Circuit noted the principle of Luke v. Signal Oil and Gas Co., n6 a Fifth Circuit opinion in which it was
held that one tortfeasor may not obtain contribution from another tortfeasor who has settled with and been released by
the plaintiff. However, Self reflected the fact that the Eleventh Circuit did not adhere to the corollary holding of Luke
which required a reduction in the amount recoverable against the nonsettling wrongdoer by the settling party's
proportionate fault, in an effort to be fair to the defendant. Therefore, Self endorsed the second approach of the "reduce
by amount paid" rule of the Restatement (Second) of Torts § 886A which imposes a bar on claims for contribution
against a settling concurrent tortfeasor even if the nonsettling defendant is left to pay damages amounting to more than
his relative fault.

We acknowledge that the rule that we adopt today may cause disparity in the percentage of payment
as between the settling and nonsettling tortfeasors in maritime personal injury actions. We note,
however, that this court is not unique in adopting such a rule. Among those states that have incorporated
comparative fault principles into their tort systems, but have retained the rule that there is no contribution
from settling tortfeasors, there is a split of authority as to how a nonsettling tortfeasor's share of damages
should be calculated. Some states have adopted the rule that Leger employed, while others require that
the nonsettling tortfeasor's share be reduced by only the amount paid by a settling tortfeasor. As we are
bound by the Supreme Court's guidance and the rule in Edmonds, we adopt the latter of these
approaches. n7

The Self court reasoned that seamen, like the longshoremen under the LHWCA in Edmonds, have historically been
afforded special protection under the Jones Act and general maritime law and therefore the priority should be to
compensate them quickly and fully for their injuries, leaving the question of which of the joint tortfeasors is liable for
what amount of the damages as the main issue to be resolved at trial. n8 "Any inequity which results from the
implementation of a seaman's damage award should be borne by the tortfeasors rather than the seaman himself." n9

The issue of whether contribution should exist among the joint tortfeasors was adjudicated on the second remand of
Ebanks in Great Lakes Dredge and Dock Co. v. Tanker Robert Watt Miller. n10 The dredging company sought
contribution from the shipowner for the excess amount of damages that it had paid over its proportionate share of the
fault, based upon settlement figures. n11 However, the Court held that "the prerequisites for contribution ... include a
judicial allocation of liability between tortfeasors and a judicial determination of a plaintiff's damages." n12 The Court
refused to equate the settlement figures to judicially determined damages because settlement figures involve "a variety
of factors unrelated to the extent of the plaintiff's injuries." n13 Because a trial to make this determination "would invest
an enormous amount of judicial resources in an essentially futile enterprise[,]" n14 the Great Lakes court granted the
shipowner's motion for summary judgment, thereby rejecting the bargeowner's claim for contribution.

On appeal, however, the Eleventh Circuit reversed once again in Great Lakes Dredge & Dock Co. v. Tanker Robert
Watt Miller. n15 It reasoned that the proportionate allocation rules announced in Cooper Stevedoring and Reliable
Transfer precluded it from preventing a joint tortfeasor who had paid more than its fair share from seeking contribution
from another who had not. Accordingly, the case was remanded for litigation of Great Lakes' contribution claim against
Chevron.

b. Fifth Circuit-- Leger Doctrine.

Prior to Reliable Transfer, the Fifth Circuit had adhered to the "reduce by amount paid" rule. In a 1967 case, Billiot v.
Stewart Seacraft, n16 the widow of a seaman, killed while refueling a towboat from a barge, brought suit against the
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owners of the towboat and the barge. She later settled with and released the barge owner. The court held that the
plaintiff did not lose the right to proceed against the remaining defendant, the towboat owner, and could obtain damages
for the total judgment less the settlement amount to prevent double recovery. n17

This reasoning was rejected in Leger v. Drilling Well Control, Inc., n18 based on the holding in Reliable Transfer.
Leger extended the comparative fault rule of Reliable Transfer to personal injury cases and, notably, was decided before
Edmonds. In Leger, a seaman who was injured while working aboard a barge brought an action against his employer,
the offshore oil well owner, and the barge owner. A settlement was reached with the employer and the well owner.

The court held that the judgment against the remaining defendant should be reduced by the amount attributable to the
well owner's (and the plaintiff's) percentage of fault, following the "reduce by proportional fault" approach of the
Restatement (Second) of Torts § 886A. (A jury had exonerated the employer from all responsibility.) Consequently, the
nonsettling defendant paid only the amount allocable to its percentage of fault (45%), without regard to the total amount
of damages which the plaintiff would ultimately recover. "Whether the plaintiff obtains a favorable or unfavorable
settlement, he may only recover once for each wrongdoer's percentage of fault." n19 The risk or wisdom of choosing to
settle would thus rest with the plaintiff, rather than the nonsettling tortfeasors.

A number of later cases followed this approach. However, in the years preceding McDermott, the Fifth Circuit had been
moving away from the "reduce by proportional fault" rule and the Leger doctrine had slowly eroded. In a 1988 case,
Hernandez v. M/V RAJAAN, n20 a paralyzed longshoreman filed a claim against the shipowner and the vessel in rem
for personal injuries suffered when he was struck by falling sacks of rice which were being loaded aboard a ship. The
defendants impleaded several third party defendants with whom the plaintiff had settled before trial. The court, finding
the Eleventh Circuit's reasoning in Self to be "sound," n21 ordered that the dollar amount of the settlement should be
deducted from the plaintiff's total recovery. While directly in conflict with the holding in Leger, Hernandez failed to
cite, much less discuss, Edmonds.

However, Hernandez differed from Leger in that the Fifth Circuit found no liability on the part of the settled third party
defendants and hence they were not joint tortfeasors. Therefore, a reduction by the proportionate fault of the settling
parties (0%) seemingly would have resulted in a windfall to the plaintiff. n22 Hernandez's settlement agreement
however, required him to repay the settling defendants from the judgment. Thus, application of Self in these
circumstances not only avoided a double recovery, it created a shortfall for the plaintiff.

The Fifth Circuit dealt an additional blow to the Leger doctrine in Myers v. Griffin-Alexander Drilling Co., n23 a case
which involved a claim by a drilling vessel employee against his employer and the owner of a nitrogen tank for injuries
suffered after exposure to nitrogen vapor and a subsequent fall from a ladder. The plaintiff settled with his employer
prior to the trial. The Myers court read Hernandez as adopting the reasoning of the Eleventh Circuit in Self, and refused
to follow Leger. n24 Hence, the Fifth Circuit seemed to have returned to the rule that a judgment should be reduced by
any settlement amount regardless of the relative fault of the parties. n25

However, three months before Myers, the District Court for the Eastern District of Louisiana had held, in Harrison v.
Garber Bros., Inc., n26 that the nonsettling defendant in an action involving a drunk driving accident could attempt to
prove that either the decedent or the driver contributed to the accident, even though the driver had settled with the
plaintiff before trial. The liability of the nonsettling defendant, could then be reduced by the relative degrees of fault
attributed by a jury to the decedent and the driver. The district court held that the holdings of Leger and the cases which
directly followed it were binding in circumstances where the plaintiff settled with a joint tortfeasor prior to trial, "until
either the Fifth Circuit en banc or the Supreme Court rules otherwise or Congress enacts legislation to the contrary." n27

However, the Eastern District neglected to recall that "Leger was a panel decision, and the en banc court has not
overruled Billiot... ." n28 Thus, although it appears that the Fifth Circuit had reinstated the "reduce by amount paid"
approach of the Eleventh Circuit, the law was still not completely settled among the districts. In Hardy v. Gulf Oil
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Corp., n29 yet another Fifth Circuit panel recognized "the tension between Leger and Hernandez," n30 without
deciding which approach should prevail. In the case which eventually proceeded to the Supreme Court, McDermott, Inc.
v. Clyde Iron, n31 yet another Fifth Circuit panel, while noting a suggestion that Leger still had some life, nonetheless
continued the trend of following Hernandez.

c. First Circuit.

The First Circuit had adopted the reasoning of the Eleventh Circuit in Ebanks. n32 In Joia v. Jo-Ja Service Corp., n33
a seaman sued his employer and the owner of a vessel for personal injuries sustained when he slipped and fell while
walking through oil and water which had spilled onto the vessel's engine room floor. The issue before the court was
whether joint and several liability applied to a seaman's claim under the Jones Act and general maritime law for
damages resulting from personal injuries where the boat owner has limited liability. There was no settlement agreement
between any of the parties. Thus, no settlement credit was presented. The court did, however, discuss analogous
principles.

The First Circuit held that the rule in Edmonds stated the applicable admiralty rule. "Although Edmonds does not
govern a seaman's action, the rule applied there is the same as the rule applicable [in this case]." n34

The Joia court ruled that joint and several liability also served to protect seamen who are victims of negligence, and
therefore meets the policy goals underlying the "remedial nature" of the Jones Act and general maritime law. n35 The
proportionate fault rule of Reliable Transfer was distinguished because it addressed property damage, not personal
injury and therefore did not involve the special protection afforded to injured seamen. n36

The Court noted that a defendant who bears a disproportionate share of the damages could seek contribution from
others. However, if one tortfeasor had limited liability, it was the tortfeasor, not the injured seaman who should bear the
burden of any inequity. n37 Because the boat owner's liability was limited by the district court to $50,000, the employer
had been left to pay the remaining $292,000 of the judgment, although the jury had found it to be only thirty percent
negligent. The First Circuit thus appeared prepared to follow the pro tanto set-off rule in an action for a seaman's
personal injury, regardless of the defendants' comparative degrees of fault. A hard decision was avoided, however, when
the court overturned the decision below permitting limitation of liability. The effect of a party's right to limitation of
liability on the liability of other non-settling joint tortfeasors remains an open issue after McDermott and Boca Grande
Club. n38

d. Ninth Circuit.

The Ninth Circuit had not directly addressed the issue of reducing a plaintiff's recovery against one joint tortfeasor as a
result of a settlement agreement with another. However, in Miller v. Christopher, n39 the court discussed the effect of a
good faith settlement by one joint tortfeasor on a claim for contribution against it. The plaintiff in Miller was a
passenger aboard a boat which was towing a second, disabled boat. She was injured when the tow rope broke and struck
her.

The claim against one boat owner, who was uninsured, was settled by transferring to the plaintiff title to his Porsche
automobile and a half interest in real property. The owner of the disabled boat was insured and settled through his
insurance company for $300,000. Thus, the Court did not have to treat the issue of reducing the plaintiff's recovery by
either the settlement amount or the settling tortfeasor's proportionate share because both parties had settled out of court.
The disabled boat owner then instituted a third party action seeking contribution for the excess of the insurance
settlement over his comparative degree of liability. California has a statutory good faith settlement bar which the third
party defendant asserted as a defense. n40

The court first found that, following Reliable Transfer and Edmonds, "an injured party obtaining a money judgment
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against two jointly responsible wrongdoers may choose to seek satisfaction of the full amount from either one,
regardless of the comparative degree of fault. Contribution provides the appropriate device in such circumstances for
adjusting damages to achieve liability based on proportionate fault." n41 However, on the issue of settlement and
release, the Miller Court found no precedent in federal admiralty law.

After reviewing the case law, the Restatement (Second) of Torts and the conflicting policy consideration, the Miller
court noted the Comment in the Uniform Contribution Among Tortfeasors Act that "[i]t seems more important not to
discourage settlements than to make an attempt of doubtful effectiveness to prevent discrimination by plaintiffs, or
collusion in the suit." n42 Consequently, the court did not overturn the district court's application of the "reduce by
amount paid" rule of the Restatement which imposes a bar on claims for contribution against a settling tortfeasor even if
he has paid more than his relative share.

It thus held that the action for contribution was barred under federal maritime law even though the settlement amount
represented less than the proportionate fault for which the district court had estimated the uninsured tortfeasor was
responsible and after concluding that the lower court had not erred in finding that the settlement had been made in good
faith. However, it was noted that this decision does not preclude the use of the "reduce by proportional fault" rule in the
initial judgment, an issue upon which the Miller court did not have to rule. n43 Because contribution is not now
available in such circumstances under McDermott and Boca Grande Club, Miller will not likely have much, if any,
impact on further refinement of these rules in the Ninth Circuit or elsewhere.

e. Eighth Circuit.

The Eighth Circuit had adopted the Leger proportional fault approach in deciding whether a settling defendant in an
admiralty action may be sued for indemnity or contribution by a non-settling defendant. In a 1991 case, In re Complaint
of Associated Electric Cooperative Inc., n44 an employee was injured while adjusting cables on barges moored at his
employer's power plant. The accident was triggered by the sudden movement of a barge owned by a shipping company.
The employer provided the employee with disability and maintenance and cure without settling any claims for damages.
After the employer and the shipper filed limitation of liability actions pursuant to 46 U.S.C. § 185 (recodified as 46
U.S.C. §30511), the district court enjoined the employee from filing any other proceedings. The employee filed
negligence claims in the limitation proceedings, and the employer filed claims against the shipper for contribution and
indemnity.

The employee agreed to settle with the shipper, conditioned upon dismissal of the employer's claims against the shipper.
The settlement was approved by the district court, which dismissed the employer's claims against the shipper with
prejudice and lifted the injunction, permitting the employee to file a state law claim against his employer.

The employer contended on appeal that the district court erred because, under federal law, a settlement between an
injured seaman and one of two joint tortfeasors may not prejudice the rights of the remaining tortfeasor. The shipper
claimed that the district court's actions were proper under a Missouri statute which provides that a settlement shall
"discharge the tort-feasor to whom it is given from all liability for contribution or non-contractual indemnity to any
other tort-feasor." n45

The Eighth Circuit followed the reasoning of the Ninth Circuit in Miller v. Christopher, n46 in refusing to apply the
Missouri statute in order to avoid possible conflict with federal maritime law. The court went on to hold, however, that
the Leger doctrine of proportional fault applies in maritime tort cases involving multiple tortfeasors, finding that it
deters collusive settlements by limiting the plaintiff's recovery against non-settling defendants to an amount which
reflects such defendants' negligence. In addition, the proportional fault approach encourages defendants to settle, since
non-settling defendants would be unable to sue settling defendants for contribution. n47 Although it is possible that
under a proportional fault approach, plaintiffs might either receive double recovery from a generous settlement or be
discouraged from settling for fear of recovering less than full trial damages, since a settlement could be offset by a
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reduced recovery at trial, the court noted that these risks balance each other out. n48

f. Seventh Circuit.

The Seventh Circuit had considered this topic in connection with the grounding of the AMOCO CADIZ off the northern
coast of France in 1978 and the resulting spill of most of its cargo of crude oil. n49 French plaintiffs sued a number of
parties, including Amoco and the American Bureau of Shipping ("ABS"), which had certified the vessel's proper design
and construction. The ABS settled the claims against it. Amoco then sought at trial to obtain a Leger-type credit for the
proportionate fault of the ABS. The trial court however declined to permit litigation of that issue. Rather, it gave Amoco
credit for the amount of the ABS settlement. n50 On appeal, the Seventh Circuit affirmed that decision. n51

The Amoco Cadiz panel analyzed four options for dealing with the problem: (1) precluding Amoco from obtaining
contribution in any form; (2) permitting contribution without limitation; (3) precluding contribution against the ABS,
apparently together with a dollar-for-dollar credit for the settlement unless it was proven not to be bona fide (the
settlement-bar approach); and (4) precluding contribution, but with a credit to Amoco based on the proportionate fault
of the ABS (the Leger approach, which the Seventh Circuit termed "claim reduction"). The court concluded that "none
of the four approaches is without its problems, and that claim reduction in particular is no panacea." n52 The court
seemed particularly concerned that the Leger approach would add to judicial administrative costs and might result in
decreased recoveries to the plaintiffs. Thus, the Seventh Circuit panel embraced the Self court's view that, under the
rationale in Edmonds, proportionate settlement credits were inappropriate. Accordingly, it held that the district court had
not erred in declining to determine the proportionate fault of the absent ABS. However, it left "for another day" the
question of whether Amoco should be permitted to seek contribution from the ABS. n53

That day arrived with Rufolo v. Midwest Marine Contractor, Inc. n54 The charterer of a barge and a repair company
were sued by a pilot who slipped on the barge's gangway and was injured. The charterer settled with the pilot and
sought contribution or indemnity from the repair company. The Seventh Circuit concluded that a settlement bar rule
should be adopted, precluding the contribution claim.

g. Lower Court Decisions.

Only a few of the lower courts in other circuits had directly addressed the proper recovery amount by which the
plaintiff's recovery should be reduced when one joint tortfeasor has settled and been released.

In 1977, the District Court for the District of South Carolina had applied the "reduce by proportional fault" rule in Doyle
v. United States, n55 a case decided after Reliable Transfer, but prior to Edmonds. The plaintiff in Doyle sued the
United States and the South Carolina Highway Department under general maritime law and the Suits in Admiralty Act,
46 U.S.C. § 742 (recodified as 46 U.S.C. §30903), for injuries resulting from a collision between a motor boat and a
guidecable used to direct ferries through an intercoastal waterway.

After a settlement with the State Highway Department, the plaintiffs received a judgment against the United States, the
remaining defendant, for the full amount of damages less a credit for the amount equal to the proportionate degree of
fault of the State Highway Department. Following the holding of Reliable Transfer, the court ruled that the doctrine of
comparative fault governs the allocation of damages in admiralty jurisdiction, and therefore parties to a maritime action
should only pay the amount attributable to their relative degrees of fault. n56

The court referred to the Fourth Circuit's decision in Edmonds, prior to the Supreme Court ruling on the case, for
support. The Edmonds Circuit Court opinion had followed the rule of "reduce by proportional fault." The Doyle court
juxtaposed the facts in Edmonds with those in Doyle to reflect an analogy between the two cases, thereby substantiating
its conclusion that when "the settlement bars contribution, and when a proportionate division of fault can be made ... a
non-settling tortfeasor should receive an equitable credit, or a pro rata reduction." n57 However, the Supreme Court's
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subsequent reversal of the Fourth Circuit ruling in Edmonds served to weaken somewhat the force of the Doyle holding.

Until shortly before McDermott was decided, Kizer v. Peter Kiewit Sons' Co. n58 had been the only district court case
outside of the Fifth Circuit that was decided after Edmonds and which directly followed the reasoning of Leger. The
plaintiff in Kizer, a barge oiler, sued the barge upon which he was employed and the manufacturer of the crane which
injured him. The plaintiff settled with and released the barge owner. The court found that the manufacturer was
one-third liable for the accident, while the barge owner contributed two-thirds to the injury.

In determining the amount of damages for which the remaining defendant, the manufacturer, would be responsible, the
court distinguished Edmonds because it did not address the effect of a settlement, but more so because it dealt with a
joint tortfeasor whose liability was limited by statute. Because Kizer did not involve the statutorily defined rights and
liabilities of the LHWCA, and the court found no controlling uniform maritime rule on the matter, it held that "a
reference to common law is appropriate to determine the effect of a settlement with one tortfeasor in a proportional
damage case." n59

The court followed Doyle by adhering to the common law "reduce by proportional fault" rule, thus limiting Edmonds to
cases involving statutorily immune tortfeasors. "The Court may look to common law principles and determine either
that the harm is divisible or that a release reduces plaintiff's claim in proportion to fault attributable to the released
defendant." n60 Consequently, the manufacturer was required to pay one third of the damages--the total amount of
damages reduced by the barge owner's relative contribution to the accident.

More recently, in Stanley v. Bertram-Trojan, Inc., n61 a scholarly analysis of the alternatives had lead the District
Court for the Southern District of New York to conclude that the Leger approach, while not perfect, best promoted the
maritime policies of settlement, equitable apportionment and protection of plaintiffs. The court concluded that the Self
pro tanto credit was not required by Edmonds, n62 which did not concern settled parties. Furthermore, the Leger credit
did not place unreasonable burdens on plaintiffs, who are free to decide when to settle, with whom to settle and the
amount of settlement. n63

Even more recently, and just before the decision in McDermott, the Leger approach had been selected in In re The
GLACIER BAY, n64 which apparently involved undescribed property claims. Non-settling parties had sought to
maintain counterclaims against a settled party for contribution and indemnity. Finding that the Leger approach was fair
and avoided the need for additional litigation, whether regarding the fairness of the settlement or the availability of
contribution, the court dismissed the counterclaims. The district court was apparently influenced by the application of a
similar rule in a federal securities case. n65

To like effect was Becker v. Crounse Corp., n66 which involved a boating accident on the Ohio River. While the court
seemed to believe it was concocting its own "hybrid" approach, it consisted of a pure Leger-type proportional reduction
based on the settling defendant's fault. The district judge seemed concerned that Leger constituted a departure from the
traditional rule of joint and several liability, but there was nothing in Leger to suggest that all non-settling tortfeasors
would not remain jointly and severally liable to the plaintiff for the judgment following application of the credit.

An interesting pre-McDermott discussion of this topic by a state court is found in Amerada Hess Corp. v.
Owens-Corning Fiberglass Corp., n67 which involved maritime asbestos litigation. Although sitting within the
Eleventh Circuit, the court did not consider itself bound by Self, particularly in light of the split in the reported cases. It
selected the Leger approach after careful analysis as the best alternative.

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPersonal InjuriesMaritime Tort ActionsMultiple DefendantsContributionAdmiralty LawPersonal
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InjuriesMaritime Tort ActionsMultiple DefendantsJoint & Several LiabilityTortsNegligenceDefensesComparative
NegligenceMultiple PartiesContributionTortsProcedureMultiple DefendantsContributionParticular
ActionsTortsProcedureMultiple DefendantsJoint & Several Liability
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§ 5. Application of State Settlement Contribution Bar Statutes.

Prior to McDermott, a number of courts had relied on state statutes barring contribution actions following good faith
settlements. These cases also appear to be of little current significance in light of the rules adopted in McDermott and
Boca Grande Club. As above, however, the discussion of them remains, primarily for historical purposes.

In Wheeler v. Bonnin, n1 the Oregon Court of Appeals enforced the Oregon settlement contribution bar statute in a
maritime case, thereby precluding the nonsettling defendant from seeking contribution from a joint tortfeasor who had
settled with the plaintiff before trial. A wrongful death action was brought in Wheeler by the representative of a
passenger on a pleasure boat which collided with a tug boat. The owner of the pleasure boat settled with the plaintiff
and received a release. The tug boat owner and operator brought a claim for contribution against the settling party, and
shortly thereafter also reached a settlement with the plaintiff.

The court found no clear policy under federal maritime law on the effect of a settlement on contribution. In the absence
of a uniform maritime rule, the Wheeler court applied the Oregon settlement bar statute n2 which prohibits an action for
contribution against a tortfeasor who has received a release from liability from the plaintiff in a settlement agreement.
The court cited a New Jersey Superior Court case, Frueh v. Kupper, n3 which held that a gap in federal maritime law
may be supplemented with state joint tortfeasors statutes. n4 "In holding that the state provision governs here, we
perceive no conflict with or material prejudice to any characteristic feature of maritime law, nor interference with that
law's harmony and uniformity." n5 Consequently, the third party plaintiff's action for contribution was barred.

The District Court for the District of Nevada followed the Wheeler holding in Carpenter v. United States, n6 a case that
involved two plaintiffs who had leased a sailboat which struck a power line causing personal injury. n7 The lessees
subsequently sued the United States, the power company, the ship's designer, the manufacturer and distributor of the
sailboat, and the lessor. A settlement was first reached with the lessors. The plaintiff later settled with all the other
defendants who then sought indemnity and contribution from the lessor.

The court held that "due to the absence of a uniform maritime rule concerning the effect of a prior release on the right of
contribution by a joint tortfeasor, no conflict exists in applying [the Nevada good faith settlement bar statute]." n8 Thus,
the lessor was discharged from all liability for contribution to the other defendants where the court found that the
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settlement had been made in good faith. The Carpenter court reiterated the statement from Wheeler that the third party
plaintiffs could have had their relative liability determined at trial and therefore have had their damages limited to the
proportion of their relative fault. This seems to follow the Leger reasoning which applies the "reduce by proportional
fault" rule. However, the court did not have to reach this issue and therefore the statement must be viewed as dictum.

In the Second Circuit, the Southern District of New York had applied the New York settlement contribution bar rule n9
in Pacific Resources, Inc. v. Oswego Shipping Corp., n10 a case under its admiralty jurisdiction. A cargo owner sought
damages when the ship carrying the plaintiff's cargo exploded and sank in the Pacific Ocean. The defendants sought
indemnification from a third party defendant who had already settled with the plaintiff and had been released from any
claim for contribution from any other joint tortfeasor. The Southern District held: "The law in this regard is clear--once
a tortfeasor has made his peace by settling with the injured party, he is no longer liable to other joint tortfeasors for
contribution of his pro rata share of the damages... Defendants are therefore barred by the release from a claim for
contribution." n11 The court cited Luke v. Signal Oil and Gas Co. n12 and the New York settlement bar rule, although
it did not explain its application of a state statute to a case under federal admiralty law. The court subsequently
dismissed the third party complaint for indemnification on a motion for summary judgment. McDermott and Boca
Grande Club did not consider whether indemnity claims survive a settlement. No reason is apparent why such actions
should not continue to be permitted, where the right to indemnity would otherwise have existed.

In the Northern District of California, in Sherrill v. Brinkerhoff, n13 actions were brought by and on behalf of seamen
injured and killed when a helicopter transporting them to a drilling barge upon which they were employed crashed en
route. One of the defendants moved for a determination that the settlement into which it had entered with the plaintiffs
was made in good faith pursuant to the state settlement bar statute. Such a ruling would have barred any further claims
against it for contribution from the remaining tortfeasors.

The Sherrill court applied the California settlement bar rule n14 to the federal action after an admittedly cursory review
of the relevant law. n15 It held, "the possibility of a conflict with existing Jones Act law is sufficiently remote not to
constitute an obstacle to application of § 877.6 here. ... [T]here is at this time no ground for declining to exercise [the
Court's] power under [the state statute] to determine the settlements to have been made in good faith and it hereby does
so ..." n16 The Court thus upheld the validity of the settlement and thereby held that applying the California settlement
bar rule in a federal admiralty action is not inconsistent with existing federal admiralty law.

However, in Daughtry v. Diamond M. Co., n17 the District Court for the Central District of California had arrived at a
different conclusion. A seaman brought suit after a hose broke free of its fitting aboard an oil rig and struck him. The
parties to a release and settlement of claim under the Jones Act and general maritime law for personal injuries sought a
determination from the court that their agreement was in good faith under the California settlement bar rule.

The court concluded that federal maritime law was at issue in the case and therefore federal common law would govern.
Under such circumstances, federal courts "sit as 'pure' federal courts, governed by federal procedural rules and federal
substantive law" and therefore may not refer to state law to resolve a dispute. n18 The Daughtry court ruled that the
California state settlement bar rule could not be applied because only federal common law would be relevant to the
federal maritime action before it. Sherrill was not regarded as controlling precedent because of the Northern District's
superficial examination of the pertinent law, and because "questions of contribution and indemnity, deemed remote in
Sherrill, are prominent in this case." n19

The court also ruled that use of the California statute could create inconsistencies in federal maritime law in actions
involving a settling joint tortfeasor. It found that in most circumstances, courts follow the "reduce by proportional fault"
rule of Leger. Yet, it likened the California settlement bar rule to the "reduce by amount paid" approach of Self.
Consequently, the court held that application of the California statute could result in different liability to the nonsettling
defendant, depending upon the forum in which the case is brought. n20 Thus, the determination sought by the parties
under the California statute was held to be inapplicable to a federal maritime action and was not certified for appeal.
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Proper application of McDermott and Boca Grande Club will presumably obviate the need for such analysis in the
future.

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPersonal InjuriesMaritime Tort ActionsMultiple DefendantsContributionAdmiralty LawPersonal
InjuriesMaritime Tort ActionsMultiple DefendantsJoint & Several LiabilityAdmiralty LawPractice & ProcedureChoice
of LawTortsNegligenceDefensesComparative NegligenceMultiple PartiesContributionTortsProcedureMultiple
DefendantsContributionParticular Actions

FOOTNOTES:
(n1)Footnote 1. 47 Or. App. 645, 615 P.2d 355 (1980) .

(n2)Footnote 2. Or. Rev. Stat. § 18.455.

(n3)Footnote 3. 54 N.J. Super. 296, 306, 148 A.2d 743 (1959) .

(n4)Footnote 4. Wheeler v. Bonnin, 47 Or. App. 645, 615 P.2d 355, 359 (1980) .

(n5)Footnote 5. Id. at 360 .

(n6)Footnote 6. 710 F. Supp. 747 (D. Nev. 1988) .

(n7)Footnote 7. Nev. Rev. Stat. Ann. § 17.245

(n8)Footnote 8. 710 F. Supp. at 751 .

(n9)Footnote 9. N.Y. Gen. Oblig. L. § 15-108 (McKinney 1978).

(n10)Footnote 10. 1984 A.M.C. 1276 (S.D.N.Y. 1983) .

(n11)Footnote 11. Id. at 1280 .

(n12)Footnote 12. 523 F.2d 1190 (5th Cir. 1975) . See supra § 4a at n.8 for a discussion of Luke.

(n13)Footnote 13. 615 F. Supp. 1021 (N.D. Cal. 1985) .

(n14)Footnote 14. Cal. Civ. Proc. Code § 877.6.

(n15)Footnote 15. Id. at 1037 .

(n16)Footnote 16. Id.

(n17)Footnote 17. 693 F. Supp. 856 (C.D. Cal. 1988) .

(n18)Footnote 18. Id. at 861 (citing Texas Industries, Inc. v. Radcliff Materials, Inc., 451 U.S. 630, 641, 101 S.
Ct. 2061, 2067, 68 L. Ed. 2d 500, 509 (1979)) .

(n19)Footnote 19. 693 F. Supp. at 861 .

(n20)Footnote 20. Id. at 862-3 .
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§ 6. MLA Legislative Proposal--Maritime Comparative Responsibility Act, H.R. 3318.

Prior to the grant of certiorari in McDermott and Boca Grande Club, it appeared that no uniform rule would develop in
the law relating to the settlement of claims among joint tortfeasors in maritime personal injury claims. Absent a ruling
by the Supreme Court, new legislation by Congress appeared the most practical way to settle the law in this area.

The Maritime Law Association of the United States accordingly had developed a proposal in an attempt to resolve this
complicated issue. n1 It was introduced in the House of Representatives on September 12, 1991, and was referred to the
House Committee on the Judiciary as H.R. 3318. n2 That committee referred the Bill to its Subcommittee on Economic
and Commercial Law. The Bill died with the end of the 1992 term. Plans were underway to reintroduce it to the new
Congress in 1993 when the certiorari petitions in McDermott and Boca Grande Club were granted. The section of the
proposed legislation which dealt directly with claims for contribution from a settling tortfeasor by a nonsettling
defendant had presented the rule of "reduce by proportional fault" without any significant changes. The proposed
legislation followed the reasoning of Kizer in resolving the proportionate fault rule in light of the later holding in
Edmonds. The proposed legislation distinguished statutorily immune tortfeasors and employers in worker's
compensation claims from tortfeasors who settle and are subsequently released by the plaintiff. It suggested that a
different standard be followed when those parties are involved.

The solutions adopted in McDermott and Boca Grande Club are consistent with the MLA draft legislation, as far as they
go. Not addressed by those cases are the sections of the legislation dealing with indemnity n3 and reallocation. n4 Those
issues may be expected to arise in future litigation.

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPersonal InjuriesGeneral OverviewAdmiralty LawPersonal InjuriesMaritime Tort ActionsMultiple
DefendantsGeneral OverviewAdmiralty LawPersonal InjuriesMaritime Tort ActionsMultiple
DefendantsContributionAdmiralty LawPersonal InjuriesMaritime Tort ActionsMultiple DefendantsJoint & Several
Liability
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FOOTNOTES:
(n1)Footnote 1. See § 7 infra for the text of the proposed legislation, including comments and illustrations.

(n2)Footnote 2. 102nd Cong., 1st Sess. (1991). The Bill, as introduced, is set out in § 8.

(n3)Footnote 3. Section 4(c), infra--Section 5(c) of H.R. 3318, infra.

(n4)Footnote 4. Section 2(e), infra--Section 3(d) of H.R. 3318, infra.

Page 25
2-I Benedict on Admiralty § 6



9 of 181 DOCUMENTS

Benedict on Admiralty

Copyright 2011, Matthew Bender & Company, Inc., a member of the LexisNexis Group.

Volume 2: Principles of Admiralty Law Chapters I - XIV
Chapter I CONTRIBUTION AND INDEMNITY IN MARITIME ACTIONS.

2-I Benedict on Admiralty § 7

§ 7. Draft Maritime Comparative Responsibility Act with Comments.n5

Section 1. Effect of Contributory Fault

(a) In an action based on fault seeking to recover damages for injury or death, any contributory fault chargeable to the
claimant diminishes proportionately the amount awarded as compensatory damages for an injury attributable to the
claimant's contributory fault, but does not bar recovery.

(b) "Fault" includes acts or omissions that are in any measure negligent or reckless toward the person of the actor or
others, or that subject a person to strict tort liability. The term also includes breach of warranty, misuse of a product for
which the defendant otherwise would be liable, and unreasonable failure to avoid an injury or to mitigate damages.
Legal requirements of causal relation apply both to fault as the basis for liability and to contributory fault.

(c) "Injury," as used in this Act, includes both personal injury to a claimant and the death of a claimant's decedent.

Section 2. Apportionment of Damages

(a) In all actions involving fault of more than one party to the action, the court, unless otherwise agreed by all parties,
shall instruct the jury to answer special interrogatories or, if there is no jury, shall make findings, indicating:

(1) the amount of damages each claimant would be entitled to recover if contributory fault is disregarded;

(2) the percentage in which the contributory fault, if any, of each claimant has contributed to causing that claimant's
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injury; and

(3) the proportionate relationship of the fault of each of the other parties to each claim. For this purpose the court may
determine that two or more persons are to be treated as a single party.

(b) "Party," as used in this section, includes all defendants, third-party defendants, and persons who have been released
from liability under Section 6.

(c) In determining the degrees of fault, the trier of fact shall consider both the nature of the conduct of each party at fault
and the extent of the causal relation between the conduct and the damages claimed.

(d) The court shall determine the award of damages to each claimant in accordance with the findings, subject to any
reduction under Section 6, and enter judgment against each party liable on the basis of rules of joint-and-several
liability. For purposes of contribution under Sections 4 and 5, the court also shall determine and state in the judgment
each party's equitable share of the obligation to each claimant in accordance with their respective proportionate fault.

(e) Upon motion made not later than one year after judgment is entered, the court shall determine whether all or part of
a party's equitable share of the obligation is uncollectible from that party, and shall reallocate any uncollectible amount
among the other parties, including a claimant at fault, according to their respective percentages of fault. The party
whose liability is reallocated is nonetheless subject to contribution and to any continuing liability to the claimant on the
judgment.

Section 3. Set-off

A claim and counterclaim shall not be set-off against each other, except by agreement of both parties. On motion,
however, the court, if it finds that the obligation of either party is likely to be uncollectible, may order that both parties
make payment into court for distribution. The court shall distribute the funds received and declare obligations
discharged as if the payment into court by either party had been a payment to the other party and any distribution of
those funds back to the party making payment had been a payment to him by the other party.

Section 4. Right of Contribution

(a) A right of contribution exists between or among two or more persons who are jointly and severally liable upon the
same indivisible claim for the same injury or death, whether or not judgment has been recovered against all or any of
them. It may be enforced either in the original action or by a separate action brought for that purpose. The basis for
contribution is each person's equitable share of the obligation including the equitable share of a claimant at fault, as
determined in accordance with the provisions of Section 2.

(b) Contribution is available to a person who enters into a settlement with a claimant only (1) if the liability of the
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person against whom contribution is sought has been extinguished and (2) to the extent that the amount paid in
settlement was reasonable.

(c) This Act does not alter or affect any rights of or to indemnity which may otherwise exist.

Section 5. Enforcement of Contribution

(a) If the proportionate fault of the parties to a claim for contribution has been established previously by the court, as
provided by Section 2, a party paying more than his equitable share of the obligation, upon motion, may recover
judgment for contribution.

(b) If the proportionate fault of the parties to the claim for contribution has not been established by the court,
contribution may be enforced in a separate action, whether or not a judgment has been rendered against either the
person seeking contribution or the person from whom contribution is being sought.

(c) If a judgment has been rendered, the action for contribution must be commenced within one year after the judgment
becomes final. If no judgment has been rendered, the person bringing the action for contribution either must have (1)
extinguished the common liability within the period of the statute of limitations applicable to the claimant's right of
action against him and commenced the action for contribution within one year after payment, or (2) agreed while the
action was pending to extinguish the common liability and, within one year after the agreement, have done so and
commenced an action for contribution.

Section 6. Effect of Release

A release, covenant not to sue, or similar agreement entered into by a claimant and a person liable discharges that
person from all liability for contribution, but it does not discharge any other persons liable upon the same claim unless it
so provides. However, the claim of the releasing person against other persons is reduced by the amount of the released
person's equitable share of the obligation, determined in accordance with the provisions of Section 2.

Section 7. Uniformity of Application and Construction

This Act shall be applied and construed so as to effectuate its general purpose to make uniform the maritime law of the
United States with respect to the subject of this Act.

Section 8. Short Title

This Act may be cited as the Maritime Comparative Responsibility Act.

Section 9. Severability

If any provision of this Act or application of it to any person or circumstances is held invalid, the invalidity does not
affect other provisions or applications of the Act that can be given effect without the invalid provision or application,
and to this end the provisions of this Act are severable.
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Section 10. Prospective Effect of Act

This Act applies to all causes of action accruing after its effective date.

Section 1. Effect of Contributory Fault.

This Section states the general principle, already well established in maritime law, that a plaintiff's contributory fault
does not bar his recovery but instead reduces his damages according to his proportionate fault.

Harms Covered. The specific application of that principle, as provided for in this Act, is confined to physical
harm to persons. But it necessarily includes consequential damages deriving from the physical harm, such as doctor's
bills or loss of wages.

Conduct Covered.

(a) Defendant's Conduct. The Act applies to "acts or omissions that are in any measure negligent or reckless
toward the person of ... others." This includes the traditional action for negligence but covers all negligent conduct,
whether it comes within the traditional negligence action or not. It includes negligence as a matter of law, arising from
court decision or criminal statute. "In any measure" is intended to cover all degrees and kinds of negligent conduct
without the need of listing them specifically.

Although strict liability is sometimes called absolute liability or liability without fault, it is still included. Strict
liability for both abnormally dangerous activities and for products bears a strong similarity to negligence as a matter of
law (negligence per se), and the factfinder should have no real difficulty in setting percentages of fault. Putting out a
product that is dangerous to the user or the public or engaging in an activity that is dangerous to those in the vicinity
involves a measure of fault that can be weighed and compared, even though it is not characterized as negligence.

An action for breach of warranty is held to sound sometimes in tort and sometimes in contract. There is no
intent to include in the coverage of the Act actions that are fully contractual in their gravamen and in which the plaintiff
is suing solely because he did not recover what he contracted to receive. The restriction of coverage to physical harms to
persons excludes these claims.

The Act does not include intentional torts. Non-maritime statutes and decisions have not applied the
comparative fault principle to them. But a court determining that the general principle should apply under the general
maritime law to a case before it of an intentional tort is not precluded from that holding by the Act.

A tort action based on violation of a statute is within the coverage of the Act if the conduct comes within the
definition of fault and unless the statute is construed as intended to provide for recovery of full damage irrespective of
contributory fault.

(b) Plaintiff's Conduct. "Fault," as defined in Subsection (b), includes conduct of the plaintiff or other claimant, as
well as a defendant.

"Contributory fault chargeable to the claimant" includes legally imputed fault as in the cases of principal and
agent and of an action for loss of services of a spouse. It also covers a situation in which fault is not imputed but would
still have reduced recovery prior to passage of the Act--as, for example, a wrongful-death action in which the decedent's
contributory negligence would have reduced recovery even though it was not imputed to the person bringing the action.
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The doctrines of avoidable consequences and last clear chance are expressly included with their variations in
the weighing of fault, and thus they may not bar recovery. This Act is not intended to modify any preexisting maritime
rules of law regarding assumption of risk.

"Misuse of a product" is a term with several meanings. The meaning in this Section is confined to a misuse
giving rise to a danger that could have been reasonably anticipated and guarded against. The Act does not apply to a
misuse giving rise to a danger that could not reasonably have been anticipated and guarded against by the manufacturer,
so that the product was therefore not defective or unreasonably dangerous.

Causation. For the conduct stigmatized as fault to have any effect under the provisions of this Act it must have
had an adequate causal relation to the claimant's damage. This includes the rules of both cause in fact and proximate
cause.

"Injury attributable to the claimant's contributory fault" refers to the requirement of a causal relation for the
particular damage. Thus, negligent failure to wear a life preserver would diminish recovery only for damages in which
the lack of a life preserver played a part, and not, for example, to injuries which would have occurred even if a life
preserver had been worn. A similar rule applies to a defendant's fault.

Section 2. Apportionment of Damages. Parties. The limitation to parties to the action means ignoring other persons
who may have been at fault with regard to the particular injury but who have not settled with the claimant or been
joined as parties. This is a deliberate decision. It cannot be told with certainty whether that person was actually at fault
or what amount of fault should be attributed to him, or whether he will ever be sued, or whether the statute of
limitations will run on him, etc. An attempt to settle these matters in a suit to which he is not a party would not be
binding on him. Both plaintiff and defendants will have significant incentive for joining available defendants who may
be liable. The more parties joined whose fault contributed to the injury, the smaller the percentage of fault allocated to
each of the other parties, whether plaintiff or defendant.

In situations such as that of principal and agent, operator and owner of a vessel, or manufacturer and retailer of a
product, the court may under appropriate circumstances find that the two persons should be treated as a single party for
purposes of allocating fault.

Degrees of fault. In comparing the fault of the several parties for the purpose of obtaining percentages or
proportions there are a number of implications arising from the concept of fault. The conduct of the claimant or of any
defendant may be more or less at fault, depending upon all the circumstances including such matters as (1) whether the
conduct was mere inadvertence or engaged in with an awareness of the danger involved, (2) the magnitude of the risk
created by the conduct, including the number of persons endangered and the potential seriousness of the injury, (3) the
significance of what the actor was seeking to attain by his conduct, (4) the actor's superior or inferior capacities, and (5)
the particular circumstances, such as the existence of an emergency requiring a hasty decision.

A rule of law that a particular defendant owes a higher degree of care (as in the case of a common carrier of
passengers) or a lesser degree of care or that no negligence is required (as in the case of an unseaworthy vessel) is
important in determining whether he is liable at all. If the liability has been established, however, the rule itself does not
play a part in determining the relative proportion of fault of this party in comparison with the others. But the policy
behind the rule may be quite important. An error in navigation on the part of a vessel operator with a load of paying
passengers may properly produce an evaluation of greater fault than the same error on the part of a pleasure craft owner
gratuitously giving his neighbor a ride; and a vessel manufacturer putting out a vessel with a cracked hull may, even in
the absence of proof of negligence in failing to discover the crack, properly be held to a greater measure of fault than
another manufacturer producing a boat awning with a defective clasp that due care would have discovered.

In determining the relative fault of the parties, the factfinder will also give consideration to the relative closeness of
the causal relationship of the negligent conduct of the defendants and the harm to the plaintiff. Degrees of fault and
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proximity of causation are inextricably mixed.

Joint and Several Liability and Equitable Shares of the Obligation. The existing maritime rule of joint-and-several
liability of joint tortfeasors continues to apply under this Act. This is true whether the claimant was contributorily
negligent or not. The plaintiff can recover the total amount of his judgment against any defendant who is liable.

The judgment for each claimant also sets forth, however, the equitable share of the total obligation to the claimant
for each party, based on his established percentage of fault. This indicates the amount that each party should eventually
be responsible for as a result of the rules of contribution. Stated in the judgment itself, it makes the information
available to the parties and will normally be a basis for contribution without the need for a court order arising from
motion or separate action.

Reallocation. Reallocation of the equitable share of the obligation of a party takes place when his share is
uncollectible. Reallocation takes place among all parties at fault. This includes a claimant who is contributorily at fault.
It avoids the unfairness both of the common law rule of joint-and-several liability, which would cast the total risk of
uncollectibility upon the solvent defendants, and of a rule abolishing joint-and-several liability, which would cast the
total risk of uncollectibility upon the claimant.

Control by the court. In the normal situation in which all persons responsible in any way for causing the claimant's
injuries or death either have settled with the claimant or are present in the action, the relationship of the fault of these
persons can be expressed as percentages of the whole. In such cases, the sum of the percentages of fault of the claimant,
all settling parties and all defendants, as found in the special interrogatories, should add up to 100%. Whether the court
will inform the jury of this will depend upon the local practice.

However, because all persons or entities responsible in any way for causing the claimant's injuries or death may not
be present in the action, requiring the percentages of fault of the claimant and all other parties, including those who have
settled, to add up to 100% is inappropriate in such circumstances. If the factfinder is required to assign 100% fault in the
face of a significantly culpable absent person, a tendency will arise to assign part of the gap to the plaintiff, thereby
saddling him with an arbitrarily high degree of contributory negligence. This Act contemplates that each claimant will
be fully compensated for all damages except those caused by the claimant's own contributory fault. The entire burden of
pursuing an absent person for contribution in another proceeding is intended to be placed on defendants in the initial
action.

The court will be able to exercise any usual powers under existing law of setting aside or modifying a verdict if it is
internally inconsistent or shows bias or prejudice, etc. On the same basis as the remittitur principle, a court might
indicate its intent to set aside a percentage allocation unless the parties agreed to a somewhat different one.

Illustration No. 1. (Simple 2-party situation)

A sues B. A's damages are $10,000.

A is found 40% at fault.

B is found 60% at fault.

A recovers judgment for $6,000.

Illustration No. 2. (Multiple-party situation)
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A sues B, C and D. A's damages are $10,000.

A is found 40% at fault.

B is found 30% at fault.

C is found 30% at fault.

D is found 0% at fault.

A is awarded judgment jointly and severally against B & C for $6,000. The court also states in the judgment of
the equitable share of the obligation of each party:

A's equitable share is $4,000 (40% of $10,000)

B's equitable share is $3,000 (30% of $10,000)

C's equitable share is $3,000 (30% of $10,000)

Illustration No. 3. (Reallocation computation under Subsection (e)).

Same facts as in Illustration No. 2.

On proper motion to the court, C shows that B's share is uncollectible. The court orders that B's equitable share be
reallocated between A and C.

A's equitable share is increased by $1,714 (4/7 of $3,000).

C's equitable share is increased by $1,286 (3/7 of $3,000).

Illustration No. 4. (Multiple-party situation; one party absent).

A is injured in an accident caused equally by the faults of A, B, C and D.

A sues B and C. D is not present.

A's fault should be assessed at 25%, since his fault was a one-fourth factor in bringing about his own injuries.

Since D is not present, his fault may not be determined. The fault of B and C should be determined in relation to
each other. Since they were equally at fault, each would be assigned an equitable share of 37.5% of A's damage (50% of
the 75% remaining after allowing for A's contributory fault). A would then be fully compensated. B and C would retain
the right to initiate a new action against D for contribution. While the new court would have to determine how to
structure this action, it would seem logical to limit the inquiry to a determination of D's percentage of fault in causing
A's injuries, and perhaps a relitigation by D of A's damages. The second court would then perform the necessary
arithmetic to award appropriate contribution to B and/or C. A, having been fully compensated in the first trial, would
not be affected by the outcome of the second trial.

Section 3. Set-off.
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A set-off involves a single claim and counterclaim. If there are multiple defendants, separate set-off issues may arise
between a claimant and each of each several defendants, but each set-off would be a separate issue, determined
independently of the others. The same principle applies in case of a cross-claim subject to a counterclaim.

Whether the rule is for or against set-off, if it should be applied categorically to all situations it would produce unfair
results in some of them. In attaining a fair application to a particular factual situation, consideration needs to be given to
the circumstances of whether each party is able to pay his obligation and whether the payment comes from his own
pocket or from liability insurance covering him. The provisions of this Section provide a fair solution to each situation,
as illustrated below.

Illustration No. 5. (Parties fully covered by liability insurance).

A sues B.

B counterclaims.

Each is found to have suffered $100,000 in damage. Each is fully covered by liability insurance. A is found 30%
at fault. B is found 70% at fault. Under the statutory provision there is no set-off except by agreement of the parties, and
it would not be in their best interests here to agree to a set-off. A recovers $70,000 from B, and B recovers $30,000
from A.

Illustration No. 6. (No insurance but both parties able to pay judgments).

The same facts as in Illustration No. 5, but there is no liability insurance. Each is able to pay the judgment against
him.

If the parties do not agree to a set-off, A receives $70,000 from B, and B receives $30,000 from A. For their own
convenience they may find it simpler to agree on a set-off, with A receiving $40,000 from B.

Illustration No. 7. (No insurance; B is able to pay and A is not).

As in Illustration No. 5, each party has $100,000 damages.

A is 30% at fault and B is 70% at fault.

Neither party has liability insurance coverage.

B moves the court to require both parties to make payment into court for distribution. Finding it likely that A's
obligation will be uncollectible the court issues the order. B pays into court $70,000; A can pay nothing. The court
distributes $40,000 to A and $30,000 back to B. This is treated as if B had directly paid A $70,000 and A had directly
paid B $30,000 and the obligations of both parties are extinguished.

Illustration No. 8. (A has insurance; B does not and is unable to pay).

The same facts as in Illustration No. 7, but B has no insurance and cannot pay, while A has full liability
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insurance.

A's motion that both parties pay into court is granted. A's insurance company pays $30,000. A pays nothing. The
court distributes the $30,000 to A. This extinguishes the liability of A and his insurance [c]ompany under the liability
coverage, and B's liability to A is reduced from $70,000 to $40,000. For application of any coverage for uninsured
tortfeasors contained in A's insurance policy, the court's delivery of the $30,000 to A is treated as a direct payment by B
to A.

Illustration No. 9. (Both parties have inadequate insurance coverage and no other available funds).

A is 30% negligent, has damages of $50,000 and carries liability insurance of $20,000. B is 70% negligent, has
damages of $100,000 and carries liability insurance of $30,000.

A therefore owes B $30,000 and has a claim against B of $35,000; and B owes A $35,000 and has a claim against
A of $30,000.

On granting of a motion to pay into court, A's carrier pays $20,000 which is initially allocated to B as payment to
him of $20,000 and reduces A's debt to B to $10,000[;] and

B's carrier pays $30,000 which is initially allocated to A as payment to him of $30,000 and reduces B's debt to A
to $5,000.

The court now reallocates to B $10,000 from A's initial allocation of $30,000, leaving $20,000 for A. It also
reallocates to A $5,000 from B's initial allocation of $20,000, leaving $15,000 for B.

A is thus entitled to the $20,000 remaining in the initial allocation, plus $5,000 from the subsequent allocation,
making a total of $25,000; and

B is entitled to the $15,000 remaining in the initial allocation, plus $10,000 from the subsequent allocation,
making a total of $25,000.

Of the $50,000 paid in, A receives $25,000 and B receives $25,000. All obligations are discharged.

For a complex illustration like No. 9, the process of tracking literally the language of the Section is somewhat
laborious and difficult to work out. Fortunately, it is possible to reach exactly the same result much more simply and
easily by using the formula, D = C - O + P to determine the amount each claimant is entitled to receive. D signifies the
amount to be distributed to the particular claimant from the funds paid into court; C signifies the amount of his claim
after it has been reduced by the court because of his own negligence; O signifies the amount that he is found by the
court to owe to the other party; and P signifies the amount that he has paid into court.

Use of this formula in each of [the] illustrations above will reach exactly the same result as that which is stated in
the illustration. Thus, in Illustration No. 9, the formula D = C - O + P operates like this: For A: $35,000 - $30,000 +
$20,000 = $25,000. For B: $30,000 - $35,000 + $30,000 = $25,000.

Observe that if use of the formula produces a negative number for one of the two parties, it corresponds with a
number larger by that figure than the amount of deposit with the court and indicates that the party with the negative
figure continues to owe that amount to the other party. This occurs, for example, in Illustration No. 8.

The system for distributing the funds outlined by the Section is not the only one that could be utilized but it
appears to be the fairest and most equitable. It gives due consideration to the relative amounts owed by each party and
the relative amounts paid by each; and their relative fault is of course already taken into consideration in determining
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the amounts of their enforceable claims.

Section 4. Right of Contribution.

Sections 4, 5 and 6 apply whether the plaintiff was contributorily at fault or not.

Under [S]ection 4, the test for determining the measure of contribution and thus establishing the ultimate responsibility
is on a basis of proportionate fault determined in accordance with the provisions of Section 2. A plaintiff who is
contributorily at fault also shares in the proportionate responsibility.

Joint-and-several liability under the general maritime law means that each defendant contributing to the same harm is
liable for the whole amount of the recoverable damages. This is not changed by the Act. Between the defendants
themselves, however, the apportionment is in accordance with the equitable shares of the obligation, as established
under Section 2.

If the defendants cause separate harms or if the harm is found to be divisible on a reasonable basis, however, the
liability may become several for a particular harm, and contribution is not appropriate. See Restatement (Second) of
Torts § 433A (1965).

Extinguishing liability means that the person against whom contribution is sought is no longer subject to liability to the
settling claimant. This may be accomplished by release, by satisfaction of a judgment, or through assignment by the
claimant to the settlor of the claimant's rights against the person from whom contribution is sought.

A person who enters into a settlement with a claimant without obtaining a release of all other parties may not later seek
contribution from those parties, since his settlement represents solely his share of the claimant's damages. Such a person
is, however, entitled to be indemnified by a party, whether that party has settled with the claimant or not, if such
indemnity would otherwise be awarded under the general maritime law. It is recognized that uniformity does not
presently exist with respect to all maritime indemnity actions. Nothing in this Act is intended to alter any such situations
by permitting indemnity under circumstances where it would previously not have been available, or vice versa. Thus,
for example, in a seaman's negligence and unseaworthiness suit against a vessel and winch manufacturer for injuries
caused by a defective winch, the shipowner, after settling with the longshoreman, may seek indemnity from the winch
manufacturer if an indemnity action would have been available to a non-settling shipowner under identical
circumstances. The settling shipowner, however, may not seek contribution from the winch manufacturer. Jovovich v.
Desco Marine, 809 F.2d 1529 (11th Cir. 1987) , to the extent it conflicts with this principle, is expressly rejected.

Section 5. Enforcement of Contribution.

Illustration No. 10. (Equitable shares previously established by court).

A sues B and C. His damages are $10,000.

A is found 40% at fault.

B is found 30% at fault.

C is found 30% at fault.

A, with a joint-and-several judgment for $6,000 against B and C collects the whole amount from B.

On proper motion to the court, B is entitled to contribution from C in the amount of $3,000.
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Illustration No. 11. (Equitable shares not established).

A sues B. His damages are $20,000.

A is found 40% at fault.

B is found 60% at fault.

Judgment for A for $12,000 is paid by B. B then brings a separate action seeking contribution from C, who was not
a party to the original action.

C is found to be liable for the same injury, and as between B and C, C is found to be 50% at fault.

Judgment for contribution for $6,000 is awarded to B.

If A had voluntarily joined or been brought in as a party to this second action, proportionate fault would have been
determined for all parties, including A and B, and contribution against C would have been awarded on that basis.

Section 6. Effect of Release. Effect of release on liability of other tortfeasors.

The provision that the release of one tortfeasor does not release the others unless the release so provides retains the
existing maritime rule of law.

Effect of release on right of contribution.

The question of the contribution rights of tortfeasors A and B against tortfeasor C, who settled and obtained a
release or covenant not to sue admits of three answers: (1) A and B are still able to obtain contribution against C,
despite the release [;] (2) A and B are not entitled to contribution unless the release was given not in good faith but by
way of collusion [;] and (3) the plaintiff's total claim is reduced by the proportionate share of C. Each of the three
solutions has substantial disadvantages, yet each has been adopted in one of the uniform acts. The first solution was
adopted by the 1939 Uniform Contribution Act. Its disadvantage is that it discourages settlements; a tortfeasor has no
incentive to settle if he remains liable for contribution. The second solution was adopted by the 1955 Contribution Act.
While it theoretically encourages settlements, it may be unfair to the other defendants and if the good-faith requirement
is conscientiously enforced settlements may be discouraged.

The third solution was adopted by the Uniform Comparative Fault Act in 1977 and it is adopted in this Section.
Although it may have some tendency to discourage a claimant from entering into a settlement, this solution is fairly
based on the proportionate-fault principle.

"Discharges ... from all liability for contribution." A reallocated share of contribution, as provided in Section 2(e),
comes within the meaning of this phrase, and the discharge of the released person under this Section applies to that
liability as well. Since the claim is reduced by the amount of the released person's equitable share, the increased amount
of that share as a result of the reallocation is charged against the releasing person.

Illustration No. 12. (Effect of release).

A was injured through the concurrent negligence of B, C and D. His damages are $20,000. A settles with B for
$2,000. The trial produces the following results:
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A, 40% at fault (equitable share, $8,000)

B, 30% at fault (equitable share, $6,000)

C, 20% at fault (equitable share, $4,000)

D, 10% at fault (equitable share, $2,000)

A's claim is reduced by B's equitable share ($6,000). He is awarded a judgment against C and D, making them
jointly and severally liable for $6,000.

Their equitable shares of the obligation are $4,000 and $2,000 respectively.

Illustration No. 13. (Release to one tortfeasor, another's share is uncollectible).

Same facts as in Illustration No. 12.

It is now found that D's share of $2,000 is uncollectible. Upon proper motion to the court that share is reallocated
as follows:

A's equitable share is increased by 4/9 (his own proportionate fault), plus 3/9 (B's proportionate fault), or
$1,556.

C's equitable share is increased by 2/9 or $444.

Immunities. The problem of a wrongdoer who is entitled to a legal immunity could be treated like a released
tortfeasor in this Section--join him to the action to determine his equitable share of the obligation and subtract it from
the amount of the claimant's recovery. But this would unfairly cast the whole loss on the claimant. This might be
adjusted by spreading the immune party's obligation among all of the parties at fault, including the claimant, as in
Subsection 2(e). But this same result is also accomplished by leaving the immune party out of the action altogether; a
far easier and simpler solution. This Act therefore makes no provision for immunities. It must be borne in mind,
however, that some states treat some immunities as not applying to a suit for contribution. This raises different
problems, which can be handled under third-party practice.

Worker's compensation. An injured employee who has received or is entitled to worker's compensation benefits
from his employer may ordinarily bring a tort action against a third party, such as a longshoreman suing a shipowner or
the manufacturer of the equipment or apparatus that injured him, and recover for his injury in full. Under Edmonds v.
Compagnie Generale Transatlantique, 443 U.S. 256 (1979) , the defendants are not entitled to contribution from the
employer, even though the employer was negligent. This casting of the whole loss on the tort defendants may be unfair
and greatly in need of legislative adjustment. It is so affected by the policies underlying the worker's compensation
systems, however, that it was felt inappropriate to include a section on the problem in this Act.

Several solutions are possible. Contribution against the employer may be provided for. Or the recovery by the
employee may be reduced by the proportionate share of the employer. Or the amount of that proportionate share may be
divided evenly between the employer and employee, so that the compensation system bears responsibility for it.
Provision also needs to be made for the relation of the tort defendant to the compensation benefits. A model for dealing
with such situations under the Longshoremen's and Harbor Workers' Compensation Act, 33 U.S.C. § 901 et seq. , was
discussed in Coleman and Daly, Equitable Credit: Apportionment of Damages According to Fault in Tripartite
Litigation Under the Longshoremen's and Harbor Workers' Compensation Act, 35 Md. L. Rev. 351 (1976). In any
event, contributory negligence on the part of the employee will come within the scope of this Act and will affect the
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amount of recovery.

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPersonal InjuriesGeneral OverviewAdmiralty LawPersonal InjuriesMaritime Tort ActionsMultiple
DefendantsGeneral OverviewAdmiralty LawPersonal InjuriesMaritime Tort ActionsMultiple
DefendantsContributionAdmiralty LawPersonal InjuriesMaritime Tort ActionsMultiple DefendantsJoint & Several
Liability

FOOTNOTES:
(n1)Footnote 5. The proposed legislation has been approved by the Maritime Law Association. It was introduced to
Congress on September 12, 1991, and was referred to the House Committee on the Judiciary as H.R. 3318. The text of
H.R. 3318 may be found in § 8 infra.
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§ 8. H.R. 3318--Maritime Comparative Responsibility Act as Referred to House Committee on Judiciaryn1

102 d CONGRESS
1ST SESSION

H.R. 3318

To clarify and make uniform the maritime law of the United States with respect to the recovery and allocation of
compensatory damages.

IN THE HOUSE OF REPRESENTATIVES

September 12, 1991
Mrs. Bentley introduced the following bill; which was referred to the Committee on the Judiciary

A BILL

To clarify and make uniform the maritime law of the United
States with respect to the recovery and allocation of
compensatory damages.

Be it enacted by the Senate and House of Representatives
of the United States of America in Congress assembled, Section 1. Short Title.

This Act may be cited as the "Maritime Comparative Responsibility Act." Section 2. Effect of Contributory
Fault.

(a) Any contributory fault chargeable to a claimant diminishes proportionately the amount awarded as compensatory
damages for an injury attributable to the claimant's contributory fault but does not bar recovery.
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(b) Legal requirements of causal relation apply both to fault as the basis for liability and to contributory fault. Section
3. Apportionment of Damages.

(a) In an action involving fault of more than one party to the action, the court, unless otherwise agreed by all parties,
shall instruct the jury to answer special interrogatories or, if there is no jury, shall make findings, indicating--

(1) the amount of damages each claimant would be entitled to recover if contributory fault is disregarded;

(2) the percentage in which the contributory fault, if any, of each claimant has contributed to causing that claimant's
injury; and

(3) the proportionate relationship of the fault of each of the other parties to each claim.

For this purpose the court may determine that two or more persons are to be treated as a single party.

(b) In determining the proportionate degree of fault of each party to an action, the trier of fact shall consider both the
nature of the conduct of each party at fault and the extent of the causal relation between the conduct and the damages
claimed.

(c) The court shall determine the award of damages to each claimant in an action in accordance with the findings,
subject to any reduction under section 7, and enter judgment jointly and severally against each party liable. For purposes
of contribution under section 5 and 6, the court also shall determine and state in the judgment each party's share of the
judgment of each claimant in accordance with their respective proportionate fault.

(d) Upon motion made not later than one year after judgment is entered in an action, the court shall determine whether
all or part of a party's share of a judgment is uncollectible from that party, and shall reallocate any uncollectible amount
among the other parties to the action, including a claimant at fault, according to their proportionate fault. The party
whose liability is reallocated is nonetheless subject to contribution and to any continuing liability to the claimant on the
judgment. Section 4. Set-Off.

A claim and counterclaim shall not be set off against each other, except by agreement of both parties. On motion,
however, the court, if it finds that the obligation of either party is likely to be uncollectible, may order that both parties
make payment into court for distribution. The court shall distribute the funds received and declare obligations
discharged as if the payment into court by either party had been a payment to the other party, and any distribution of
those funds back to the party making payment had been a payment to that party by the other party. Section 5. Right of
Contribution.
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(a) A right of contribution exists between or among two or more persons who are jointly and severally liable upon the
same indivisible claim for the same injury or death, whether or not judgment has been recovered against all or any of
them. It may be enforced either in the original action or by a separate action brought for that purpose. The basis for
contribution is each person's proportionate share of a claimant's recovery, as determined in accordance with section 3.

(b) A person who enters into a settlement with a claimant has a right to contribution from other persons only (1) if the
liability of the person against whom contribution is sought has been extinguished by the person seeking contribution
and (2) to the extent that the amount paid in settlement was reasonable.

(c) This Act does not affect any rights of or to indemnity which otherwise exist. Section 6. Enforcement of
Contribution.

(a) If the proportionate fault of the parties to a claim for contribution has been established previously by the court, as
provided by section 3, a party paying more than that party's proportionate share of the common liability shall, upon
motion, be entitled to a judgment for contribution.

(b) If the proportionate fault of the parties to the claim for contribution has not been established by the court,
contribution may be enforced in a separate action, whether or not a judgment has been rendered against either the
person seeking contribution or the person from whom contribution is being sought.

(c) If a judgment has been rendered, the action for contribution shall be commenced within one year after the judgment
becomes final. If no judgment has been rendered, the person bringing the action for contribution either must have--

(1) extinguished the common liability within the period of the statute of limitations applicable to the claimant's right
of action against the person's from whom contribution is sought and commenced the action for contribution within one
year after payment, or

(2) agreed while the action was pending to extinguish the common liability and, within one year after the agreement,
have done so and commenced an action for contribution. Section 7. Effect of Release.

A release, covenant not to sue, or similar agreement entered into by a claimant and a person alleged to be liable for
that claim--

(1) discharges that person from all liability for contribution,
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(2) does not discharge any other persons alleged to be liable for the same claim unless it so provides, and

(3) reduces the claim of the releasing claimant against other persons by the amount of the released person's
proportionate share of any common liability, as determined in accordance with the provision of section 3. Section 8.
Application.

This Act applies to any action for personal injury or death, or both, arising out of a maritime tort which occurs on or
after the date of the enactment of this Act. Section 9. Definitions.

In this Act--

(1) the term "fault" includes--

(A) acts or omissions that are in any measure negligent or reckless toward the person of the actor or others, or that
subject a person to strict tort liability; and

(B) breach of warranty, misuse of a product for which a defendant otherwise would be liable, and unreasonable
failure to avoid an injury or to mitigate damages;

(2) the term "injury" includes--

(A) personal injury to a claimant; and

(B) death of a claimant's decedent; and

(3) the term "party" includes all defendants, third-party defendants, and persons who have been released from liability
under section 7.

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPersonal InjuriesGeneral OverviewAdmiralty LawPersonal InjuriesMaritime Tort ActionsMultiple
DefendantsGeneral OverviewAdmiralty LawPersonal InjuriesMaritime Tort ActionsMultiple
DefendantsContributionAdmiralty LawPersonal InjuriesMaritime Tort ActionsMultiple DefendantsJoint & Several
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Liability

FOOTNOTES:
(n1)Footnote 1. See § 7, supra, for the text of this legislation as initially drafted, along with comments and illustrations.
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§ 9. Indemnity--An Introduction.

Indemnity in American maritime courts may take any of three forms: it may be pursuant to an express contractual
obligation, or pursuant to a contractual obligation implied from the relationship of the parties, or it may take the form of
restitution, to prevent one party from being unjustly enriched at the expense of another. These concepts have developed
in the courts only during the last half century. Each will be considered in turn.

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPersonal InjuriesMaritime Tort ActionsMultiple DefendantsIndemnityTortsProcedureMultiple
DefendantsIndemnityContractual IndemnityTortsProcedureMultiple DefendantsIndemnityNoncontractual Indemnity
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§ 10. Contractual Indemnity.

a. Generally.

Frequently, parties to a maritime contract will include a provision where one party agrees to indemnify the other against
suits arising from the transaction. While indemnification clauses in maritime contracts are governed by federal maritime
law rather than state law, n1 courts will enforce contractual choice of law provisions which incorporate state law. n2
Except in limited circumstances, maritime law generally recognizes and enforces contractual indemnity provisions. n3
An indemnity agreement can even protect a party against the consequences of his own negligent act, n4 but such a
contract must clearly provide for such coverage n5 and there should be no overreaching. n6

Although maritime law favors apportionment of liability based on comparative fault, the policy is not so strong as to
disallow a voluntary agreement of indemnity between parties of equal bargaining power. n7 No fundamental policy of
maritime law is violated by voluntary indemnity agreements. n8

Where supported by custom and practice, standard indemnity clauses in contracts have been given effect by the courts.
In City of Boston v. S.S. Texaco Texas, n9 the First Circuit held that the standard "pilotage clause" does not contravene
public policy and entitled the towing company to indemnity from the shipowner for the costs of defending claims from
a bridge owner. The district court reached a similar conclusion in Consolidated Rail Corp. v. M/V Lagada Beach, n10
holding that the clause entitled the owner and operator of an assisting tug to indemnity from the shipowner. The court
found that the parties' course of dealing and custom and practice in the Port of Philadelphia made the clause
enforceable. In United States v. GTS Adm. Wm. Callaghan, n11 the court found that the standard pilotage clause has
been interpreted to require the assisted ship to indemnify the assisting tug even though the agreement did not
specifically so provide.

b. Statutory Preclusion.

Courts will not enforce an indemnity agreement where expressly prohibited by statute. The Longshore and Harbor
Workers' Compensation Act ("LHWCA"), n12 the Jones Act, n13 and the Louisiana Oilfield Indemnity Act n14 are
three statutes which prohibit indemnity agreements in certain circumstances.
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[1] Longshore and Harbor Workers' Compensation Act.

The 1972 amendments to the LHWCA added a provision which provides that "the employer [of a longshoreman] shall
not be liable to the vessel for... damages [for injury to a longshoreman] directly or indirectly and any agreements or
warranties to the contrary shall be void." n15 This provision was construed in Hapag-Lloyd A.G. v. Lavino Shipping
Co., n16 where a longshoreman, employed by Lavino, was injured in the course of his employment while unloading a
ship owned by Hapag-Lloyd. The contract between Hapag-Lloyd and Lavino provided that Lavino would indemnify
Hapag-Lloyd "against death and personal injury claims made against [Hapag-Lloyd] by third parties." n17 The court
refused to enforce this indemnity provision, on the basis that it contravened the LHWCA.

The court found that § 905(b) "prohibits a shipowner from holding a stevedore employer directly or indirectly liable for
a longshoreman's injuries." n18 Hapag-Lloyd argued, however, that the LHWCA permits it to enforce an express
indemnity agreement against a stevedore that has dual status as a terminal operator.

The court agreed that the LHWCA "does not foreclose every type of indemnity contract with a stevedore employer," but
held that such indemnification is only allowed where the party seeking recovery is not a shipowner. n19 Hapag-Lloyd
also argued that it should be indemnified by Lavino in its role as terminal operator, beyond the direct application of the
LHWCA. The court again declined, holding that the dual capacity doctrine does not create an exception to the LHWCA
except in the limited circumstance where the stevedore owns the vessel. n20

The indemnity prohibition of § 905(b) also applies to damages for injuries to employees working on board floating,
movable jack-up drilling rigs. Under 33 U.S.C. § 902(3), non-crew workers working on board such a vessel are covered
employees as defined by the LHWCA. n21 Alternatively, "the LHWCA applies by adoption under the Outer
Continental Shelf Lands Act... [where an employee's] injuries occur [] on the OCS while... employed in the exploration
for oil." n22 In Lewis v. Keyes 303, Inc., n23 the court found that the charterer of a floating, movable jack-up drilling rig
is a "vessel" within the meaning of the LHWCA. n24 Thus, the court held void a provision in an agreement which
provided that a shoreside provider of well-completion services would indemnify a charterer of the drilling rig against
injuries incurred by the service provider's employee. n25

One exception to the general prohibition against indemnity agreements is found in the "reciprocal agreement" section of
the LHWCA. n26 This section provides that the indemnity prohibition of § 905(b) does not apply where "the employer
of a person entitled to receive benefits under this chapter by virtue of Section 1333 of Title 43 n27 and the vessel agree
to defend and indemnify the other for costs of defense and loss or liability for damages arising out of or resulting from
death or bodily injury to their employees." n28 This provision was applied by the Fifth Circuit in Campbell v. Sonat
Offshore Drilling, Inc., n29 where the Court upheld a reciprocal indemnity provision between a shoreside employer
providing casing services and the owners of an offshore drilling well and drilling vessel. The Court reached this
decision despite the fact that the casing services employer and the owner of the drilling vessel were not parties to the
same contract, finding that absolute privity of contract is not necessary to satisfy the reciprocity requirement of §
905(c). n30

The effect of the 1972 amendments is discussed further at section 11b, below.

[2] Jones Act.

Similarly, the Jones Act n31 prohibits certain indemnity agreements. In Stubblefield v. Vickers Towing Co., n32 the
court held that an indemnity clause in a time charter contract with the government is not valid as to negligence claims
arising under the Jones Act. In reaching its decision, the court recognized that the Jones Act incorporates by reference
the Federal Employer's Liability Act n33 which prohibits "any contract, ... the purpose of which shall be to enable any
common carrier to exempt itself from any liability created by this chapter." n34 The court, however, held the indemnity
provision valid as to claims, such as unseaworthiness claims, arising under general maritime law. n35 The effect of the
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court's ruling was to invalidate the express indemnity provision only to the extent specifically prohibited by statute.

The Ninth Circuit, in California Home Brands, Inc. v. Ferreira, n36 held that a shipowner may not implead its
seaman-employee to recover indemnity or contribution for its own Jones Act liability. The court rejected the
shipowner's claim that if Congress had intended to exempt coworkers from ultimate responsibility it would have
explicitly done so as it did in the LHWCA. The court distinguished the LHWCA from the Jones Act noting that, while
the LHWCA was intended to be a comprehensive workers' compensation act for longshoremen, the Jones Act was
enacted for the limited purpose of creating a negligence cause of action against vessel owners which was otherwise
unavailable to seamen. n37 The court further recognized that "permitting a shipowner to sue its employee for
indemnification for its Jones Act liability would be contrary to the history and purpose of the statute," and would
frustrate its "beneficent purposes." n38

In Bridges v. Penrod Drilling Co., n39 the Fifth Circuit held that a seaman temporarily performing longshore work on
board a crewboat does not lose his rights under the Jones Act or general maritime law. Therefore, the court held that the
seaman's employer, an owner of a submersible drilling rig, is not viewed as a stevedore and is not required to indemnify
the crewboat owner under the Ryan doctrine. n40

[3] Louisiana Oilfield Indemnity Act.

Contractual indemnity is not allowed under the Louisiana Oilfield Indemnity Act n41 ("LOIA") where there is any
negligence or fault on the part of the indemnitee. n42 Thus, where a caterer's employee was injured on board a drilling
platform, a contract which "required the [c]aterer to indemnify [the platform owner] for any injury to an employee of
the [c]aterer regardless of [the platform owner's] negligence or other fault" was found to be void under the Act. n43 The
LOIA's prohibition against such indemnitee agreements also prohibits indemnity for the costs of defending a lawsuit
where there is any negligence or fault, including strict liability, on the part of the indemnitee. n44 Conversely, an
indemnity agreement is enforceable to the extent that it does not attempt to relieve liability for the indemnitee's sole or
concurrent negligence or other fault. n45 An indemnity provision will also be enforceable where the indemnitee requires
the indemnitor to obtain insurance coverage indemnifying third parties and where the indemnitee reimburses the
indemnitor for insurance premiums paid. n46 In addition, because indemnity agreements are valid under maritime law,
a contract that incorporates both state law and federal maritime law may contain an indemnity agreement that is not
voided by the LOIA. n47 Where the parties do not specify a choice of law in such a "mixed law" contract, general
maritime law will apply to enforce an otherwise valid indemnity agreement. n48

Finally, the LOIA will only apply where it is not in conflict with general maritime law or federal statute. The Outer
Continental Shelf Lands Act ["OCSLA"] contains a provision which incorporates adjacent State law to the extent that it
is not inconsistent with the Act. n49 However, this provision only applies where federal maritime law does not apply of
its own force. n50 Thus, in DuPont v. Sandfer Oil & Gas, Inc., n51 the Court found that a contract "to supply a vessel
and use it for drilling and work over services" is maritime and thus outside the scope of the LOIA. n52 The indemnity
provision at issue in DuPont was thus enforced under the general maritime law. By contrast, however, in Hollier v.
Union Texas Petroleum Corp., n53 the Court found that a contract to provide "well testing services [has] no maritime
nexus apart from the location of the wells at sea" and is thus not maritime in nature. n54 Similarly, in Hodgen v. Forest
Oil Corp., n55 the Court applied "a six-part fact specific inquiry" and held that a contract between a consulting service
and a platform owner was nonmaritime for purposes of determining whether the LOIA applied under the OCSLA. In
both Hollier and Hodgen, because all other provisions of the OCSLA applied, the courts incorporated the state law of
Louisiana and held that the LOIA invalidated the indemnity provision at issue.

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPersonal InjuriesMaritime Tort ActionsMultiple DefendantsIndemnityAdmiralty LawPractice &
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ProcedureChoice of LawTortsNegligenceDefensesExculpatory ClausesAgreements Affecting the Public
InterestWorkers' Compensation & SSDIMaritime Workers' ClaimsCompensabilityLongshore & Harbor Workers'
Compensation ActCoverage & DefinitionsEmployersWorkers' Compensation & SSDIThird Party ActionsThird Party
Liability

FOOTNOTES:
(n1)Footnote 1. Hardy v. Gulf Oil Corp., 949 F.2d 826, 834 (5th Cir. 1992) ; Randall v. Chevron U.S.A., Inc., 788 F.
Supp. 1391, 1396, 1993 A.M.C. 2111 (E.D. La. 1992) .

(n2)Footnote 2. Randall v. Chevron U.S.A., Inc., 788 F. Supp 1391, 1395, 1993 A.M.C. 2111 (E.D. La. 1992) .

(n3)Footnote 3. Dupre v. Penrod Drilling Corp., 993 F.2d 474 (5th Cir. 1993) (applying Texas law under choice
of law provision); Hardy, 949 F.2d at 830 (same).
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§ 11. Implied Contractual Indemnity--The Ghost of Ryan.

a. Background of Ryan Indemnity.

Shipowners have long had a duty to provide a safe place to work for their crewmembers. In maritime law, this duty has
been interpreted as an implied warranty of seaworthiness. In this context, "seaworthiness" goes beyond the ability of the
vessel to operate safely on the high seas. Rather, it has been broadly construed so as to include any situation which may
create a hazard to a seaman working on board a vessel. Hence, if a bucket left in a corridor results in injury to a seaman,
the vessel is said to be unseaworthy for the purpose of recovery of damages.

Until 1946, the warranty of seaworthiness extended only to seaman working on board a vessel and employed by the
vessel owner. In 1946, however, the Supreme Court in Seas Shipping Co. v. Sieracki, n1 held that a shipowner owed
this same warranty of seaworthiness to longshoremen working on board the vessel. As a result of the Sieracki decision,
shipowners became liable to longshoreman on a liability without fault basis, greatly expanding the grounds for suits by
longshoremen. n2 Six years after Sieracki, in Halcyon Lines v. Haenn Ship Ceiling & Refitting Corp., n3 the Supreme
Court precluded any form of contribution from a negligent stevedore in favor of a shipowner. Shipowners were thus
placed in the unfair position of bearing the full responsibility of paying damages to longshoremen who were injured as a
result of their own negligence or the negligence of the stevedore/employer.

The balance of responsibility was altered four years later when the Supreme Court issued its opinion in Ryan
Stevedoring Co. v. Pan-Atlantic Steamship Corp. n4 In Ryan, the Court held that a contract between a stevedore and a
shipowner contained an implied warranty of workmanlike performance by the stevedore. Breach of this warranty of
workmanlike performance gave rise to an indemnity action against the stevedore when a personal injury claim was filed
against the vessel by a longshoreman. The Ryan holding was expanded between the time of the decision and 1972,
when the amendments to the Longshoremen's and Harbor Workers' Compensation Act n5 were enacted. After the Ryan
decision, indemnity was granted based on breach of the warranty of workmanlike performance even though the
stevedore was not negligent. n6 It was also expanded to situations where there was no direct contractual relationship
between the vessel owner and the stevedore. n7 The Second, Fourth and Ninth Circuits held that the
plaintiff--longshoreman's contributory negligence could, in and of itself, be a breach by the stevedore-employer of the
warranty of workmanlike performance. n8
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b. Availability After 1972 in Personal Injury Actions.

In 1972, Congress enacted amendments to the Longshore and Harbor Workers' Compensation Act ("LHWCA" or "the
Act"). These amendments were the result of a compromise among three parties. The shipowners wanted to eliminate the
warranty of seaworthiness owed to longshoremen under Sieracki, the stevedores/employers wanted to eliminate the
Ryan warranty of workmanlike performance and reestablish their exclusive liability for compensation benefits under the
Act, and the longshoreman/employees wanted expanded coverage and increased compensation and medical benefits. n9

As part of the amendments, Congress added a new section to the Act, § 905(b), which was intended to overrule the
Sieracki and Ryan decisions, at least insofar as they pertained to triangular litigation between shipowners,
longshoremen, and the longshoremen's stevedoring employers. This section allows actions by longshoremen against a
vessel where the injury is caused by the negligence of the vessel, but specifically states that "[t]he liability of the vessel
... shall not be based upon the warranty of seaworthiness or a breach thereof at the time the injury occurred." n10 Where
a longshoreman is entitled to bring an action against a vessel for his injuries, the section further provides that "the
[stevedore] employer shall not be liable to the vessel for such damages directly or indirectly and any agreements or
warranties to the contrary shall be void." n11 Thus, there is no longer a warranty of seaworthiness by a vessel to a
longshoreman, but the vessel also no longer has a right of indemnification against the stevedore for a longshoreman's
injuries caused by a vessel's negligence.

The plain language of the statute makes clear that it applies to actions for injuries "to a person" and that the parties
covered by the section are "vessels" and "person[s] covered under this chapter" (longshoremen). n12 However, the
effect of this section has been addressed by courts in various other circumstances and with varying results. In Johnson v.
Global Shipping Co. (Johnson II), n13 the court demonstrated the confusion among the courts by reversing itself on a
motion for reconsideration. In the first opinion (Johnson I) the court held that the 1972 LHWCA amendments do not
preclude a shipowner from seeking indemnity from a third party who is not the employer of the injured plaintiff. n14
The court found that the shipowner was entitled to indemnity from a repair yard, based on a Ryan breach of
workmanlike performance, for a marine surveyor's accidental death.

The court reversed itself, however, finding that an assessment of liability based on comparative negligence principles
would be a more appropriate approach. n15 Rather than find that it made a manifest error of law in its previous ruling,
the court stated that "the law is unsettled in this area." n16 The court relied on a law review article n17 and "plain
common sense" to reach the conclusion that the intent of Congress when it enacted the 1972 amendments to the
LHWCA was to abolish the Ryan and Sieracki doctrines in their entirety. n18 As discussed below, not all courts have
accepted this view.

[1] Injuries to Seamen and Others Not Covered by the LHWCA.

Recent decisions by most courts have upheld the right of shipowners to seek indemnity from stevedores for injuries to
seamen and others not covered by the LHWCA. In Cooper v. Loper, n19 the Third Circuit held that a vessel owner was
entitled to Ryan indemnity from a stevedore for seaman's injuries that resulted from a breach of the stevedore's implied
warranty of workmanlike performance. The court further held that negligence on the part of the vessel will not preclude
indemnity as long as the negligence does not amount to "active interference."

Prior to Cooper, the Sixth Circuit had granted indemnity for the death of a seaman during docking maneuvers at a CSX
pier in Oglebay Norton Co. v. CSX Corp. n20 A magistrate had found the dockowner 25% at fault and the vessel's
master 75% at fault. Accordingly, indemnity was denied. n21 The Sixth Circuit reversed, finding that CSX's failure to
have the pier in proper condition was a breach of its warranty of workmanlike performance. Since the vessel's master in
no way hindered CSX in the performance of its duties, the shipowner was entitled to indemnity. n22

The Fourth Circuit, in Heyman v. I.T.O. Corp. of Baltimore, n23 also held that the shipowner was entitled to
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indemnification for maintenance and cure payments to an injured seaman. In Heyman, the plaintiff was a night mate,
employed by the owner pro hac vice of the vessel, who was responsible for overseeing the discharging and loading
operations of the vessel. He was injured when a longshoreman operating a tractor trailer backed into him. The court
found that the stevedore breached its implied warranty of workmanlike performance by failing to provide a person to
guide the trailer's backing operations. The jury found the vessel negligent, but this negligence did not operate as a bar to
indemnity. The court found that there was no evidence of active hindrance on the part of the vessel.

The Eleventh Circuit, however, in Smith & Kelly Co. v. S.S. Concordia Tadj, n24 reached a result seemingly opposite
to that of the Third, Fourth and Sixth Circuits. The Smith & Kelly court held that a shipowner is not entitled to Ryan
indemnity from a stevedore for a seaman's injuries which result at sea from a stevedore's breach of workmanlike
performance and the shipowner's concurrent breach of its seaworthiness warranty. The court justified this by finding
that the shipowner was better able to avoid the injury, thereby distinguishing it from typical pierside accidents.
However, the court also stated that the clear trend in maritime cases is to reject all-or-nothing allotments of liability.

[2] Actions by "Non-Vessels."

The 1972 amendments to the LHWCA specifically addressed claims by longshoremen against vessels and indemnity
claims by "vessels." As such, "non-vessels" are not specifically covered by the amendments. Courts have reached
varying results when considering whether stevedores may be held liable to non-vessels in indemnity actions. In Smith v.
United States, n25 the Eleventh Circuit held that the indemnity prohibition of § 905(b) of the LHWCA applies to
actions by vessels only. n26 Thus, an agreement by an employer of a shipfitter to indemnify a shipyard against liability
for injuries to the shipfitter was upheld. By contrast, however, the court in Varriello v. Frucht H. Schuldt & Co., n27
held that a time charterer is considered a "vessel" under section 905(b) of the LHWCA and therefore may not claim
indemnity from a stevedore for injuries to a longshoreman.

In Triguero v. Consolidated Rail Corp., n28 the Second Circuit considered whether a railroad was entitled to indemnity
from a stevedore based on an implied warranty of workmanlike performance. The court found that the railroad was not
able to meet the "heavy burden" of showing such an implied warranty.

In Tran v. Manitowoc Eng'g Co., n29 the Fifth Circuit held that the LHWCA permits a stevedore-employer to waive its
immunity for negligence when entering into a contract with a "non-vessel." However, a District Court in the Fifth
Circuit recognized that a "non-vessel" is not entitled to indemnity where the indemnity would indirectly benefit the
shipowner, in violation of the express provision of section 905(b) of the LHWCA. n30

Some lower courts have allowed for indemnity by "non-vessels." In Harrah v. United States, n31 the court recognized
that the LHWCA clearly bars tort-based claims for contribution, but does not preclude a "non-vessel" from claiming
indemnity for breach of an express or implied warranty of workmanlike performance. At the state court level, the
Massachusetts Court of Appeals in Marr Equipment Corp. v. I.T.O. Corp. of New England, n32 held that a crane
owner, as a "non- vessel," may be entitled to Ryan indemnity from a stevedore. The Marr Equipment court recognized
that non-vessels were never subject to strict liability for unseaworthiness and received no quid pro quo for loss of
indemnity rights.

Finally, in Krzywicki v. Lash Barge PL-1-0325, n33 the United States District Court for the District of Maryland
reviewed both pre-1972 cases and post-1972 cases and held that the 1972 LHWCA amendments abolished the
stevedore's implied warranty of workmanlike performance. Hence, the court held that a "non-vessel" crane owner could
not sue a stevedore for indemnity for personal injuries to a longshoreman in the absence of an express indemnity
agreement. n34

[3] Actions Against Non-LHWCA Employers.
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A number of cases have either held that the LHWCA prohibits indemnity against non-LHWCA employers or have
refused to extend the Ryan warranty on other grounds. As discussed above, in section 11b, the final decision of the
district court in Johnson v. Global Shipping Co., n35 was that a shipowner is not entitled to Ryan indemnity, based on
"active/passive" negligence principles, against a shipyard breach of an implied warranty of workmanlike performance.
The court held that liability would be assessed based on comparative negligence.

In Gator Marine Service Towing, Inc. v. J.R. McDermott & Co., n36 the Fifth Circuit refused to extend the Ryan
warranty to indemnify a shipowner in a dispute with a charterer due to improper stowage of cargo. Similarly, in
Sundance Cruises Corp. v. American Bureau of Shipping, n37 the court held that there was no Ryan warranty of
workmanlike performance owed by a classification society to a shipowner. In Walters v. Tidewater Fleet, Inc., n38 the
Eastern District of Louisiana cited Ryan and subsequent Fifth Circuit precedent and held that a towage contract gives
rise to a warranty of workmanlike service, thus allowing for indemnity for breach of that warranty even in a personal
injury action. n39 The Walters' Court found that, although the question of whether the warranty of workmanlike service
applies to towage contracts "is shrouded in uncertainty," the Fifth Circuit has expressly refused to overrule precedent
holding that the warranty applies. n40

Other courts have continued to find the Ryan doctrine applicable in indemnity actions against non-LHWCA employers.
The First Circuit, in Parks v. United States, n41 held that a contractual right of indemnity may be implied under the
Ryan doctrine in non-stevedoring contracts with shipowners. The Parks court recognized that tort law would not allow
indemnity where the indemnitee is negligent. Under Ryan, however, negligence of the indemnitee does not preclude
indemnity. The court therefore allowed indemnity even though the government vessel owner was 30% at fault.

The Ninth Circuit has also extended the Ryan warranty to non-LHWCA employers. In Campbell Indus. v. Offshore
Logistics Int'l, Inc., n42 the court held that the Ryan doctrine of implied warranty of workmanlike performance
survived enactment of the 1972 LHWCA amendments and applies to seamen injured by a contractor's conduct. The
court found that the shipowner was entitled to indemnity for maintenance and cure paid to a crewmember injured by a
repair contractor's negligence. The court specifically declined to follow the holding of Smith & Kelly Co. v. S.S.
Concordia Tadj. n43 Similar conclusions were reached by the courts in Dehart v. Morning Star Fisheries, Inc., n44
Liberty Belle Ltd. Partnership v. M.I.T. Marine Elec. Corp., n45 Vaughn v. Marine Transport Lines, Inc., n46 Rogers
v. New Jersey Barging Corp., n47 Royal Embassy of Saudi Arabia v. S.S. Ioannis Martinos, n48 Cowart v. Gulf
Atlantic Transport Corp., n49 and Palladino v. A.P. Moller, Inc. n50

c. Availability in Property Damage Cases.

While some courts have held that a shipowner may be entitled to indemnity from a stevedore for property damage
which occurs due to a breach of the warranty of workmanlike performance, the more recent trend seems to be that
breach of warranty of workmanlike service under Ryan is not a proper basis for indemnity in property damage cases.

In Seguros "Illimani" S.A. v. M/V Popi P, n51 the Second Circuit held that an ocean carrier is entitled to indemnity
from a stevedore for loss of cargo in its custody. n52 The court held that it was not necessary to find negligence on the
part of the stevedore where there is a breach of warranty of workmanlike service. Similarly, in SCAC Transport (USA)
Inc. v. S.S. Danaos, n53 the Second Circuit held that a charterer is entitled to indemnity from a stevedore for breach of
its warranty of workmanlike service for damage to the vessel and its cargo. Significantly, the Court found the existence
and scope of the indemnity obligation to be "beyond dispute." n54 The Court did not apply or discuss Ryan but held that
"[a] stevedore must indemnify a shipowner or charterer to whom it has contracted to provide stevedoring services for
losses that party sustains from the stevedore's breach of its warranty of workmanlike service." n55

Moreover, the Southern District of New York has issued a number of opinions holding a stevedore liable to a shipowner
in an indemnity action for property damage. In Dreyful Ashby, Inc. v. S.S. Rouen, n56 the court found that the stevedore
was required to indemnify the shipowner, based on a breach of workmanlike performance, when one of its employees
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left a forklift with defective brakes in a location where it would have to be moved. n57 More generally, in Andina
Coffee, Inc. v. M/V Ciudad De Armenia, n58 the court held that a carrier is entitled to full indemnity from a stevedore
where the cargo loss occurred after discharge from the vessel and while the cargo was in the stevedore's custody. The
court held that the vessel need not prove negligence on the part of the stevedore. Rather, indemnity was allowed based
on the stevedore's breach of its warranty of workmanlike service. In Gill & Duffus, Inc. v. S.S. African Sun, n59 the
court held that the carrier was entitled to indemnity from the stevedore in a cargo damage action where the stevedore
breached its duty of workmanlike performance by failing to conduct a shipboard tally of the cargo's condition prior to
discharge. Finally, in Peter's Fabrics, Inc. v. S.S. Hermes, n60 the court recognized that the warranty of workmanlike
service can be breached even without proof of negligence. n61 The court, however, held that the carrier failed to
establish an indemnity claim because it did not prove that the goods were in the container when the vessel arrived.

In contrast to the above-referenced cases, the following opinions hold that a Ryan warranty of workmanlike
performance is not a proper basis for indemnity in a property damage action. In Rockwell Int'l Corp. v. M/V
INCOTRANS SPIRIT, n62 the Fifth Circuit rejected a vessel owner's indemnity claims against the stevedore and port
authority. The vessel owner, which was found to be without fault by the trial court, sought to be indemnified for its
costs in defending the suit based on the trial Court's finding that the stevedore had breached its warranty of
workmanlike performance. n63 The Court of Appeals affirmed the trial Court's dismissal of the indemnity claim,
finding that the comparative fault principles set forth in United States v. Reliable Transfer Co., n64 are more
appropriate than any application of Ryan indemnity. n65 The Court recognized that Ryan indemnity continues to exist,
but was "reluctant to expand it beyond the personal injury/seaworthiness context from which it arose." n66

Similarly, in Continental Grain Co. v. Puerto Rico Maritime Shipping Auth., n67 the First Circuit reversed a district
court decision which granted a vessel owner summary judgment on its indemnity claim against the stevedore for
breaching its warranty of workmanlike service by improperly stowing a cargo of grain aboard the vessel. While in
transit to her destination, the vessel encountered heavy weather, causing the cargo of free-flowing grain to shift to port.
n68 This shifting caused the vessel to list to port, eventually causing the vessel and her cargo to be lost. n69 The Court
of Appeals rejected application of the indemnity rule of Ryan, finding that its application was only appropriate in
personal injury actions. n70 The Court first recognized the vessel owner's nondelegable duty to provide a seaworthy
vessel to the crew and to longshoremen working aboard her and found that "the Ryan rule ensured substantial justice by
requiring the stevedoring contractor to indemnify the shipowner for the liability it had caused that shipowner." n71
After the 1972 amendments to the LHWCA, the Court found that Ryan "became outmoded and... is today little cited."
n72 In Phillips Petroleum Co. v. Stokes Oil Co., n73 the Sixth Circuit also recognized that the policy considerations
giving rise to the Ryan decision were simply inapplicable in a property damage context. The Court found that the Ryan
Court "did not clearly explain its rationale for creating an implied warranty of workmanlike performance," but upon
analyzing subsequent Supreme Court precedent and the decisions of other circuits, concluded that the Ryan duty is
based on the nondelegable duty of the shipowner to provide a seaworthy vessel. n74 The Court thus agreed with the
Fifth Circuit's conclusion that "[d]isputes between vessels and stevedores over damaged cargo are best accommodated
by a straightforward application of the usual maritime comparative fault system." n75 Because the strict liability
principle of seaworthiness did not apply in this property damage action, the Ryan warranty of workmanlike performance
was not applied. n76

Finally, in Universal American Barge Corp. v. J-Chem, Inc., n77 the Fifth Circuit noted that "the Ryan approach to
indemnification has been questioned if not wholly displaced as the appropriate model for indemnification of cargo
damage."
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(n16)Footnote 16. Id. at 255 .

(n17)Footnote 17. Stover and Plaetzer, Comparative Negligence and the Harbor Workers' Act--History,
Examination, Diagnosis and Treatment, 63 Marq. L. Rev. 349 (1980).

(n18)Footnote 18. Johnson, 1984 A.M.C. at 255 .

(n19)Footnote 19. 923 F.2d 1045, 1991 A.M.C. 1032 (3d Cir. 1991) .

(n20)Footnote 20. 788 F.2d 361, 1987 A.M.C. 71 (6th Cir. 1986) .

(n21)Footnote 21. Id. at 363, 1987 A.M.C. at 73 .

(n22)Footnote 22. Id. at 367, 1987 A.M.C. at 79-80 .
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(n23)Footnote 23. 1992 A.M.C. 2654 (4th Cir. 1992) .

(n24)Footnote 24. 718 F.2d 1022, 1984 A.M.C. 409 (11th Cir. 1983) .

(n25)Footnote 25. 980 F.2d 1379 (11th Cir. 1993) .

(n26)Footnote 26. Id. at 1381 (citing cases).

(n27)Footnote 27. 1983 A.M.C. 2096 (S.D.N.Y. 1983) .

(n28)Footnote 28. 932 F.2d 95, 1991 A.M.C. 2007 (2d Cir. 1991) .

(n29)Footnote 29. 767 F.2d 223, 1988 A.M.C. 383 (5th Cir. 1985) .

(n30)Footnote 30. Gaudet v. J.R. McDermott & Co., 568 F. Supp. 795, 1984 A.M.C. 1311 (E.D. La. 1983) . See
also Vargas v. American Export Lines, Inc., 107 A.D.2d 349, 486 N.Y.S.2d 196, 1986 A.M.C. 805 (N.Y. A.D. 1985) .

(n31)Footnote 31. 1991 A.M.C. 293 (E.D. Va. 1989) .

(n32)Footnote 32. 1983 A.M.C. 2688 (Mass. App. Ct. 1982) .

(n33)Footnote 33. 1984 A.M.C. 1367 (D. Md. 1983) .

(n34)Footnote 34. The appellate division of the New York Supreme Court reached the same result on similar facts
in Magno v. Waterman S.S. Lines, 454 N.Y.S.2d 105, 1983 A.M.C. 360 (N.Y. A.D. 1982) .

(n35)Footnote 35. 1984 A.M.C. 254 (D. Or. 1982) ("Johnson II").

(n36)Footnote 36. 651 F.2d 1096, 1984 A.M.C. 1927 (5th Cir. 1981) .

(n37)Footnote 37. 799 F. Supp. 363, 1992 A.M.C. 2946 (S.D.N.Y. 1992) , aff'd, 7 F.3d 1077 (3d Cir. 1993) .

(n38)Footnote 38. 1994 A.M.C. 1697 (E.D. La. 1994) .

(n39)Footnote 39. Id. at 1702-05 (citing Hardy v. Gulf Oil Corp., 949 F.2d 826 (5th Cir. 1992) ; Hercules, Inc.
v. Stevens Shipping Co., 698 F.2d 726, 1983 A.M.C. 1786 (5th Cir. 1983) ; and Stevens v. East-West Towing Co., 649
F.2d 1104, 1009, 1982 A.M.C. 2820, 2828 (5th Cir. 1981) , cert. denied, 454 U.S. 1145 (1982)) .

(n40)Footnote 40. Id. at 1704-05 .

(n41)Footnote 41. 784 F.2d 20, 1987 A.M.C. 83 (1st Cir. 1986) .

(n42)Footnote 42. 816 F.2d 1401, 1989 A.M.C. 100 (9th Cir. 1987) .

(n43)Footnote 43. 718 F.2d 1022, 1984 A.M.C. 409 (11th Cir. 1983) .

(n44)Footnote 44. 1992 A.M.C. 2850 (W.D. Wash. 1992) .

(n45)Footnote 45. 1991 A.M.C. 2330 (M.D. Fla. 1991) .

(n46)Footnote 46. 723 F. Supp. 1126, 1990 A.M.C. 2297 (D. Md. 1989) .

(n47)Footnote 47. 567 F. Supp. 822, 1984 A.M.C. 656 (S.D.N.Y. 1983) .

(n48)Footnote 48. 1986 A.M.C. 769 (E.D.N.C. 1984) .
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(n49)Footnote 49. 1993 A.M.C. 2370 (Fla. Cir. Ct. 1991) , aff'd, 1993 A.M.C. 2376 (Fla. Dist. Ct. App. 1992) .

(n50)Footnote 50. 1989 A.M.C. 513 (N.Y. Sup. Ct. 1988) .

(n51)Footnote 51. 929 F.2d 89, 1991 A.M.C. 1521 (2d Cir. 1991) .

(n52)Footnote 52. See also Saks Int'l, Inc. v. M/V Export Champion, 817 F.2d 1011, 1987 A.M.C. 1899 (2d Cir.
1987) .

(n53)Footnote 53. 845 F.2d 1157, 1988 A.M.C. 1827 (2d Cir. 1988) .

(n54)Footnote 54. Id. at 1164 .

(n55)Footnote 55. Id. (citing Italia Societa per Azioni di Navigazione v. Oregon Stevedoring Co., 376 U.S. 315,
318-20, 84 S.Ct. 748, 750, 11 L. Ed. 2d 732, 1964 A.M.C. 1065 (1964) and additional Second Circuit cases).

(n56)Footnote 56. 1990 A.M.C. 625 (S.D.N.Y. 1989) .

(n57)Footnote 57. See also Maritime Ins. Co. v. M/S Adrian Maersk, 1983 A.M.C. 2361 (N.D. Cal. 1982) where
the court for the Northern District of California reached the same conclusion based on similar facts.

(n58)Footnote 58. 1989 A.M.C. 2546 (S.D.N.Y. 1989) .

(n59)Footnote 59. 1983 A.M.C. 1051 (S.D.N.Y. 1981) .

(n60)Footnote 60. 1984 A.M.C. 1685 (S.D.N.Y. 1984) .

(n61)Footnote 61. See also Commercial Union Ins. Co. v. Bohemia River Assoc., Ltd., 1994 A.M.C. 1410, 1415
(D. Md. 1991) where the Court found a Ryan implied warranty of workmanlike performance in a property damage
action by several plaintiffs against a marina and related parties. The Court analyzed this duty separate from the claims
of negligence and breach of contract. Note, however, that the Court was concerned only with direct liability of the
defendants to the plaintiffs. An indemnity claim was not at issue in this decision.

(n62)Footnote 62. 998 F.2d 316, 1994 A.M.C. 71 (5th Cir. 1993) .

(n63)Footnote 63. Id. at 319 .

(n64)Footnote 64. 421 U.S. 397, 95 S.Ct. 1708, 44 L. Ed. 2d 251 (1975) .

(n65)Footnote 65. Id.

(n66)Footnote 66. Id.

(n67)Footnote 67. 972 F.2d 426 (1st Cir. 1992) .

(n68)Footnote 68. Id. at 428 .

(n69)Footnote 69. Id.

(n70)Footnote 70. Id. at 439 .
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(n73)Footnote 73. 863 F.2d 1250, 1255-57 (6th Cir. 1988) .

(n74)Footnote 74. Id. at 1256 .

(n75)Footnote 75. Id. at 1256 (quoting Gator Marine Serv. Towing, Inc. v. J. Ray McDermott & Co., 651 F.2d
1096, 1100 (5th Cir. 1981)) .

(n76)Footnote 76. Id. at 1257 .

(n77)Footnote 77. 946 F.2d 1131, 1141 n.6, 1993 A.M.C. 1888 (5th Cir. 1991) .
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§ 12. Non-Ryan Implied Contractual Indemnity

In the absence of an express agreement or a Ryan- like implied warranty of workmanlike performance, courts have been
reluctant to imply a contractual agreement of indemnity. However, the Second Circuit in People's Republic of Yemen v.
Goodpasture, Inc., n1 recognized that an "implied contract" right of indemnity may exist based on the special nature of
the contractual relationship between the parties.

However, this does not mean that the Second Circuit is necessarily more likely to find an implied contractual indemnity
agreement than any of the other circuits. Six years after Goodpasture, the court recognized that a plaintiff has a "heavy
burden" to show an implied contract of indemnity and found that the plaintiff railroad was not able to meet that burden
in its claim against the defendant stevedore for its breach of duty of workmanlike performance. n2

Other circuits have reached similar conclusions. The First Circuit has held that the Harter Act and COGSA, which
relieve a carrier from liability for cargo damage under certain circumstances, do not give the carrier an implied
contractual right to indemnity for a cargo owner's alleged negligence. n3

In Eagle Picher Indus. v. United States, n4 the District of Columbia Circuit held that an asbestos manufacturer is not
entitled to indemnity from the United States government for injuries sustained as a result of exposure to asbestos. The
court found that there was no implied contract by the purchaser (the United States Government) not to use the goods in
such a way as to impose liability on the manufacturer. The court further found that there was no independent duty owed
to the manufacturer.

Consistent with the holdings of the majority of the circuits, at least one district court case has found that an implied
contract of indemnity did not exist. In Maryland Port Admin. v. I.T.O. Corp. of Baltimore, n5 the United States District
Court for the District of Maryland has held that the Supreme Court opinion in Federal Marine Terminals, Inc. v.
Burnside Shipping Co. n6 does not support a theory of implied warranty as a ground of recovery separate from
negligence. The court construed the stevedore's cross claim for indemnity as a negligence action.

Legal Topics:
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For related research and practice materials, see the following legal topics:
Admiralty LawPersonal InjuriesMaritime Tort ActionsMultiple DefendantsIndemnityContracts LawTypes of
ContractsImplied-in-Fact ContractsTortsProcedureMultiple DefendantsIndemnityContractual Indemnity

FOOTNOTES:
(n1)Footnote 1. 782 F.2d 346, 1986 A.M.C. 1884 (2d Cir. 1986) .

(n2)Footnote 2. Triguero v. Consolidated Rail Corp., 932 F.2d 95, 1991 A.M.C. 2007 (2d Cir. 1991) .

(n3)Footnote 3. Araujo v. Woods Hole, Martha's Vineyard, Nantucket S.S. Auth., 693 F.2d 1, 1983 A.M.C. 2371
(1st Cir. 1982) .

(n4)Footnote 4. 1991 A.M.C. 2113 (D.C. Cir. 1991) .

(n5)Footnote 5. 1985 A.M.C. 1746 (D. Md. 1984) .

(n6)Footnote 6. 394 U.S. 404, 1969 A.M.C. 745 (1969) .
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§ 13. Tort or Restitution ("Active/Passive") Indemnity

The clear trend in maritime law is towards a "pure comparative" system based on proportionate fault. With this system,
the liability of each party is determined and contribution is then awarded based on relative degrees of fault. Thus, if
Party A is 80 percent responsible for causing an injury and Party B is 20 percent responsible, Party A may still be
required to pay the entire judgment to the plaintiff, but would be entitled to recover 20 percent of the judgment from
Party B in a cross-claim for contribution. With the increase of acceptance of a pure comparative fault system in
maritime law, it is not surprising that tort and restitution based indemnity theories have not recently found wide
acceptance. There are, however, occasional cases where tort-based or restitution indemnity is still applied.

Recently, in Vaughn v. Farrell Lines, n1 the Fourth Circuit found that the shipowner satisfied the four required
elements necessary to establish an indemnity claim based on an "active/passive" basis. n2 The court held that the four
elements are: (1) the shipowners must establish that an indemnitee-indemnitor relationship existed, (2) the indemnitee
must demonstrate that it was under some compulsion to satisfy the claim of the original plaintiff, (3) the party seeking
indemnity must demonstrate that the settlement it reached was reasonable, and (4) liability must be established on the
part of the indemnitor. n3 The requisite relationship was that of manufacturer and product user.

Similarly, the court in Tarver v. United States, n4 held that the government may cross claim against a private operator
of a public vessel for indemnity based on the active/passive "restitution indemnity" doctrine.

However, consistent with modern trends, the Eleventh Circuit found that there is no need for the "active/passive"
negligence doctrine in an admiralty case where the trial judge assesses the relative degrees of fault. n5 The court held
that, although the plaintiff was entitled to recover the full judgment from either of the several tortfeasors without regard
to proportional fault, the defendant who paid more than his proportional share of liability would be entitled to
contribution from the defendant who paid less than his share. n6

The Ninth Circuit, in California Home Brands, Inc. v. Ferreira, n7 has held that a seaman's breach of a positive duty to
a shipowner does not give rise to an indemnity action by the shipowner against a negligent seaman-employee.

In Columbus-McKinnon Corp. v. Ocean Products Research, Inc., n8 the United States District Court for the Middle
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District of Florida held that a vicariously liable/non-negligent tortfeasor is entitled to indemnity from a negligent
co-defendant. The court further held, however, that "the outdated 'active/passive' doctrine" has been superseded by the
comparative fault doctrine. This is not the contradiction it might first appear to be. The party entitled to indemnity in
Columbus-McKinnon was specifically found to be non-negligent and was originally only vicariously liable. Based on
comparative fault, a non-negligent tortfeasor is 0% at fault and would therefore be entitled to 100% contribution.
Whether stated as indemnity or 100% contribution the effect is the same. n9

Two Fifth Circuit cases which illustrate the interplay between the comparative fault doctrine and the concept of
indemnity are Bertram v. Freeport McMoran, Inc. n10 and Complaint of Liberty Seafood, Inc. n11 The plaintiff in
Bertram was a seaman who filed suit under the Jones Act and general maritime law. He sought recovery from his
employer for maintenance and cure; and from his employer and others he sought damages resulting from negligence and
unseaworthiness. Prior to trial, Mr. Bertram settled with all defendants, leaving only the cross-claims among the
defendants remaining. At trial, the Court apportioned 60% of the fault to Mr. Bertram and 20% of the fault to each of
two non-employer defendants. Mr. Bertram's employer, however, was found to be without fault. Thus, by an amended
judgment, each of the two defendants found to be 20% at fault were required to reimburse Mr. Bertram's employer for
50% of the maintenance and cure paid by the employer to Mr. Bertram. n12 The Bertram Court distinguished the
concepts of contribution and indemnity and held that, because the employer sought "full reimbursement," its claim was
for indemnity. n13 The Court then recognized that an employer's obligation to pay maintenance and cure to an injured
seaman exists regardless of the seaman's fault and regardless of the employer's lack of fault. n14 It relied largely on
Savoie v. Lafourche Boat Rentals, Inc., n15 where the employer was without fault, and Adams v. Texaco, Inc., n16
where the employer was partly at fault and held that, as between a partially negligent third party and a nonnegligent
employer, the partially negligent third party should bear the burden of paying maintenance and cure and must indemnify
the employer for such payments. n17 Thus, because each partially negligent defendant was held to be 20% at fault, each
was properly held to be liable for 50% of the employer's maintenance and cure payments. n18 The Fifth Circuit found
Bertram to be controlling in Liberty Seafood even though the employer in Liberty Seafood was found to be partially at
fault for the seaman's injuries. n19 In Liberty Seafood, an injured seaman's employer was found to be 25% at fault in a
collision with a second vessel, which was found to be 75% at fault. Thus, the Court held that the employer had a claim
against the owner of the second vessel for 75% of the maintenance and cure paid by the employer to the injured seaman.
n20 Note that the injured seaman was not at fault in Liberty Seafood. If the seaman had been negligent, his negligence
would have been imputed to his employer, barring any claim for contribution and indemnity for maintenance and cure
payments. n21 However, such imputation of negligence will only occur where both the seaman and the employer are at
least partially at fault. n22 In American Export Lines, Inc., Lim. Procs., n23 the court held that a party may not sue in
admiralty for tort indemnity unless two conditions are met. The indemnitee must prove (1) that he himself has not been
negligent and (2) that he would be vicariously liable for another party's culpable conduct.

These elements were satisfied in SPM Corp. v. M/V MING MOON n24 where the Third Circuit held that an NVOCC
n25 was entitled to indemnity from a stevedore and an ocean carrier because the NVOCC's liability for cargo damage
resulted solely from the negligence of the stevedore and the stevedore acted as the ocean carrier's agent. n26 The court
in Johnson v. Global Shipping Co., n27 rejected a shipowner's Ryan indemnity action against a shipyard for breach of
an implied duty of workmanlike performance. The shipowner argued that it was entitled to indemnity because it was
only passively negligent while the shipyard was actively negligent. The court rejected this argument and held that
liability would be assessed based on comparative negligence principles.

Section 905(a) of the LHWCA bars third party actions for non-contractual indemnity against a compensation paying
employer. In 1983, the Supreme Court issued its opinion in Lockheed Aircraft Corp. v. United States, n28 in which it
was held that the exclusivity provision of the Federal Employee's Compensation Act n29 did not bar a third party
indemnification action against the United States. The First and Fifth Circuits subsequently held that the Lockheed
decision did not overrule section 905(a). n30

A growing number of both federal and state courts recognize that comparative negligence principles are more in
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harmony with general admiralty law than "active/passive" negligence concepts. n31 Although the "active/passive"
doctrine has largely been rejected, the fact remains that "active negligence or fault defeats an indemnity action." n32

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPersonal InjuriesMaritime Tort ActionsMultiple
DefendantsIndemnityTortsNegligenceDefensesComparative NegligenceMultiple PartiesIndemnityWorkers'
Compensation & SSDIMaritime Workers' ClaimsCompensabilityLongshore & Harbor Workers' Compensation
ActCoverage & DefinitionsEmployersWorkers' Compensation & SSDIThird Party ActionsThird Party Liability

FOOTNOTES:
(n1)Footnote 1. 937 F.2d 953, 1992 A.M.C. 2908 (4th Cir. 1991) .

(n2)Footnote 2. The court specifically stated that Ryan was inapplicable in this case. Vaughn, 937 F.2d at 956
n.4, 1992 A.M.C. at 2911 n.4 .

(n3)Footnote 3. Id. at 956-58, 1992 A.M.C. at 2911-13 ; see also Boykin v. Bergesen D.Y. A/S, 835 F. Supp. 274,
287 (E.D. Va. 1993) (applying the Vaughn factors and holding that shippers of gassy coal which caused explosion were
actively negligent and therefore required to indemnify shipowner).

(n4)Footnote 4. 1992 A.M.C. 857 (S.D. Miss. 1991) .

(n5)Footnote 5. Self v. Great Lakes Dredge & Dock Co., 832 F.2d 1540, 1988 A.M.C. 2278 (11th Cir. 1987) .

(n6)Footnote 6. For a more detailed discussion of the Self doctrine, see supra, § 4a.

(n7)Footnote 7. 871 F.2d 830, 1989 A.M.C. 2099 (9th Cir. 1989) .

(n8)Footnote 8. 792 F. Supp. 786, 1992 A.M.C. 2442 (M.D. Fla. 1992) .

(n9)Footnote 9. Indemnity has been referred to as "an extreme form of contribution." Slattery v. Marra Bros., 186
F.2d 134, 138 (2d Cir.) (Learned Hand, C.J.) , cert. denied, 341 U.S. 915 (1951) .

(n10)Footnote 10. 35 F.3d 1008 (5th Cir. 1994) .

(n11)Footnote 11. 38 F.3d 755 (5th Cir. 1994) .

(n12)Footnote 12. 35 F.3d at 1011 .

(n13)Footnote 13. Id. at 1012 n.3.

(n14)Footnote 14. Id. at 1013 .

(n15)Footnote 15. 627 F.2d 722 (5th Cir. 1980) .

(n16)Footnote 16. 640 F.2d 618 (5th Cir. 1981) .

(n17)Footnote 17. 35 F.3d 1019-21 .

(n18)Footnote 18. Id. at 1020-21 .

(n19)Footnote 19. 38 F.3d at 758-59 .
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(n20)Footnote 20. Id. at 758-59 .

(n21)Footnote 21. Bertram, 35 F.3d at 1021 .

(n22)Footnote 22. Id.

(n23)Footnote 23. 1983 A.M.C. 2376 (S.D.N.Y. 1983) ; see also Carnival Cruise Lines v. Red Fox Indus., 813 F.
Supp. 1185, 1188-89, 1993 A.M.C. 2749 (S.D.N.Y. 1993) ("tort indemnity is impermissible for damages which the party
seeking indemnity has not been held liable").

(n24)Footnote 24. 22 F.3d 523, 526-27, 1994 A.M.C. 1758 (3d Cir. 1994) .

(n25)Footnote 25. Non-vessel Operating Common Carrier.

(n26)Footnote 26. See § 14 [c], below for a discussion of the damages recovered in this case.

(n27)Footnote 27. 1984 A.M.C. 254 (D. Or. 1982) .

(n28)Footnote 28. 460 U.S. 190, 1983 A.M.C. 913 (1983) .

(n29)Footnote 29. 5 U.S.C. § 8116(c).

(n30)Footnote 30. Drake v. Raymark Indus., 1986 A.M.C. 1965 (1st Cir.) ; Ketchum v. Gulf Oil Corp., 1988
A.M.C. 1253 (5th Cir. 1986) . The Ketchum decision held that the exclusivity provision of the LHWCA eliminated any
basis for the shipowner to claim tort indemnity from a negligent third party.

(n31)Footnote 31. See, e.g., Miller v. American President Lines, Ltd., 989 F.2d 1450, 1459, 1993 A.M.C. 1217
(6th Cir.) , cert. denied, 114 S. Ct. 304 (1993) (rejecting the active-passive negligence theory [as] doctrinally
inconsistent with the general system of comparative fault in maritime law); Boyett v. Keene Corp., 815 F. Supp. 204,
211, 1993 A.M.C. 1964 (E.D. Tex. 1993) (noting that the Fifth Circuit "abandoned the antiquated, awkward distinction
between 'active' and 'passive' fault"); Benton v. Hardaway Co., 1985 A.M.C. 1506 (Ga. Super. Ct. 1984) .

(n32)Footnote 32. Weissman v. Boating Magazine, 946 F.2d 811, 813, 1993 A.M.C. 2400 (11th Cir. 1991) .
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§ 14. Procedural Aspects of Indemnity.

a. Accrual of the Cause of Action/Limitations.

An indemnity action accrues only after the party seeking indemnity has been found liable. n1 Only then does the
applicable limitations period begin to run. n2 Some courts have added the additional rule that indemnification is not
available unless the indemnitor could be held directly liable to the person injured. n3

b. Vouching-In.

"Vouching-in is a process whereby a civil defendant notifies a non-party that a suit is pending against the defendant and
that if liability is found, the defendant will look to the vouchee for indemnity and will hold him to the findings in that
suit." n4 It "helps to avoid duplicative litigation and the risks of inconsistent results in adjudicating indemnification
claims" but "is reserved primarily for cases in which the vouchee cannot be impleaded because the vouchee is not
subject to personal jurisdiction." n5 Once vouched-in, the vouchee must either appear and defend or decline the tender
of defense. n6 Unfortunately, however, "the vouchee must make this choice without the benefit of an authoritative
determination of the primary defendant's right of indemnification." n7 A vouchee who declines the tender runs the risk
of having the prior adjudication applied against him as collateral estoppel. n8 Thus, it is frequently in the potential
indemnitor's best interest to accept the tender of defense when it is offered. Similarly, although tender of defense is not a
prerequisite in an indemnity action, it is generally in the indemnitee's best interest as well. In Atlantic Richfield Co. v.
Interstate Oil Transp. Corp., n9 the Second Circuit held that where a time charterer failed to tender defense of the
claim to the barge owner or give the owner sufficient opportunity to approve or disapprove the proposed settlement with
the claimant, the charter had the burden of proving the owner's actual, rather than potential liability to the claimant. For
this reason and to avoid needless duplicative litigation and legal expenses, an indemnitee is well advised to vouch-in all
potential indemnitors that can be identified with reasonable certainty.

c. Damages Recoverable.

It is fairly well established that an indemnitee is entitled to recover legal fees and expenses except those incurred in
establishing the right to indemnity. This rule has been fully or partly accepted by the Second Circuit, n10 Third Circuit,
n11 Fourth Circuit, n12 Fifth Circuit n13 and the Southern District of New York. n14 The SPM Corp. decision is
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particularly noteworthy because the NVOCC was able to recover more than $61,000 in attorneys' fees even though its
indemnity claim against the stevedore and ocean carrier was limited to $500 pursuant to the Carriage of Goods by Sea
Act. n15 Attorneys' fees were held to be outside the scope of the COGSA limitation in an indemnity action. n16 In
addition, the Cooper court held that the indemnitee was entitled to prejudgment interest from the date of settlement.

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPersonal InjuriesMaritime Tort ActionsMultiple DefendantsIndemnityCivil ProcedureRemediesCosts &
Attorney FeesAttorney Expenses & FeesGeneral OverviewGovernmentsLegislationStatutes of LimitationsTime
LimitationsTortsNegligenceDefensesComparative NegligenceMultiple PartiesIndemnityTortsProcedureMultiple
DefendantsIndemnityGeneral Overview

FOOTNOTES:
(n1)Footnote 1. See, e.g., Hercules, Inc. v. Stevens Shipping Co., 698 F.2d 726, 1983 A.M.C. 1786 (5th Cir. 1983) ;
Carnival Cruise Lines v. Red Fox Indus., Inc., 813 F. Supp. 1185 (E.D. La. 1993) .

(n2)Footnote 2. Id. See also American Export Lines, Inc., Lim. Procs., 1983 A.M.C. 2376 (S.D.N.Y. 1983) .

(n3)Footnote 3. California Home Brands, Inc. v. Ferreira, 871 F.2d 830, 1989 A.M.C. 2099 (9th Cir. 1989) ;
Robinson v. Cooper/T. Smith Corp., 1989 A.M.C. 2658 (E.D. La. 1989) .

(n4)Footnote 4. Universal American Barge Corp. v. J-Chem, Inc., 946 F.2d 1131, 1136 n.2, 1993 A.M.C. 1888
(5th Cir. 1991) .

(n5)Footnote 5. Id. at 1138 .

(n6)Footnote 6. Id. at 1139 .

(n7)Footnote 7. Id.

(n8)Footnote 8. Id.

(n9)Footnote 9. 784 F.2d 106, 1986 A.M.C. 1868 (2d Cir. 1986) .

(n10)Footnote 10. Thyssen, Inc. v. S/S EUROUNITY, 21 F.3d 533, 541, 1994 A.M.C. 1638 (2d Cir. 1994) ; Saks
Int'l, Inc. v. M/V Export Champion, 817 F.2d 1011, 1987 A.M.C. 1899 (2d Cir. 1987) ; Peter Fabrics, Inc. v. S.S.
Hermes, 765 F.2d 306, 1986 A.M.C. 1699 (2d Cir. 1985) .

(n11)Footnote 11. SPM Corp. v. M/V MING MOON, 22 F.3d 523, 525-26, 1994 A.M.C. 1758 (3d Cir. 1994) ;
Cooper v. Loper, 923 F.2d 1045, 1991 A.M.C. 1032 (3d Cir. 1991) .

(n12)Footnote 12. Heyman v. I.T.O. Corp. of Baltimore, 1992 A.M.C. 2654 (4th Cir. 1992) .

(n13)Footnote 13. Nathaniel Shipping, Inc. v. General Elec. Co., 920 F.2d 1256, 1268-69 (5th Cir. 1991) ; see
also

(n14)Footnote 14. Jordan Int'l Co. v. M.V. "Cyclades", 782 F. Supp. 25, 1992 A.M.C. 1613 (S.D.N.Y. 1992)
(default judgment entered against shipowner on indemnity claim for settlement amount, attorneys' fees and
disbursements where shipowner abandoned defense of the action but was kept informed of all proceedings including
settlement negotiations).

(n15)Footnote 15. See 22 F.3d at 525 ; 46 U.S.C. § 1304(5) (recodified at COGSA §4(5), reprinted in the note
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following 46 U.S.C. § 30701)..

(n16)Footnote 16. 22 F.3d at 527 .
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[Reserved]

§§ 15[Reserved]
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AUTHOR: By Thomas A. Russell

§ II.syn Synopsis to Chapter II: Nature of Maritime Liens

§ 21. Personality of the Ship.

§ 22. Process in Rem and Its Modern Developments.

§ 23. Possession Not Necessary.

§ 24. Secret; Unrecorded.

§ 25. Maritime Lien Does Not Require In Personam Jurisdiction.

§ 26. Assignability of Maritime Lien.

§ 27. Survival of Maritime Lien.

§ 28. Quasi In Rem Process; Foreign Attachment and Garnishment Under Rule B.

§§ 29.-30. [Reserved]

By Thomas A. Russell n*

FOOTNOTES:
(n1)Footnote *. B.S., University of California, Berkeley; J.D., University of Southern California. Mr. Russell is general
counsel to the Port of Los Angeles.
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2-II Benedict on Admiralty § 21

AUTHOR: By Thomas A. Russell

§ 21. Personality of the Ship.

A ship is, of necessity, a wanderer. She visits shores where her owners are neither known nor are accessible. The master
is the fully authorized agent of the distant owners but does not usually possess sufficient pecuniary ability to respond to
unforeseen demands of the voyage. These and other kindred characteristics of maritime commerce underlie the
development of the practice of finding security in the ship itself, in many cases, for demands against the master or
owners in their conduct of the ship as an instrumentality, whether commercial or not, or in their contracts made on
account of the ship. n1 The contracts and torts of the master and owners give rise, therefore, in numerous instances to a
maritime lien upon the vessel.

The lien in tort cases is based upon the policy of the law, which, looking to the ship itself used as the means and
instrumentality of mischief, finds in her the best and surest pledge (and frequently adequate security) for the
compensation and indemnity to the injured party. In contract cases the lien is based (apart from statute) upon the policy
which similarly looks to the ship itself as security for the supplies and repairs she must of necessity obtain on her own
account. n2 Because the ship's need was the source of the maritime lien, the lien for repairs and supplies could arise--we
speak for the moment of historical origins, not of statutory presumptions--only if the repairs or supplies were necessary,
if the pledge of her credit was necessary to the obtaining of them, if they were actually obtained, and if they were
furnished upon her credit. n3

From these general characteristics and needs arose the doctrine of the personality of the ship. Although this was a
fictional description, the fiction lay more in the manner of expression than in the substance of the law. n4 The principle
is that one who has a contract, to which the ship is bound and which is breached, or who, through the instrumentality of
the ship, has suffered a wrong that is within the maritime jurisdiction, shall have by way of security or redress, an
enforceable interest in the ship. n5 The mode of enforcement is that the ship is condemned and sold under a decree
which, as it is founded on dominion over the res, binds not only the parties who appear in court but all who have any
interest in the vessel, or, as the phrase goes, "all the world." n6 The ship is so much an independent enterprise, a
juridical aggregate of rights and liabilities, that her creditors virtually go shares in her; they reduce their shares to
possession and liquidate her obligations by judicial decree and sale. n7 A maritime lien is the necessary basis for every
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admiralty proceeding in rem. n8 Such a lien is a right of property and not a mere matter of procedure: while it has been
said on the highest authority that the courts cannot create a new lien, n9 the Supreme Court has declared that "this does
not mean that the right to the lien is not to be recognized and upheld, when within accepted supporting principles
merely because the circumstances are unusual or infrequent." n10

No definite statement can be made as to the precise source from which the laws of maritime liens are derived. One
opinion is that the source can be found in the ancient law of deodand, the ship being supposed itself to be responsible
for the amount of the claim against it. n11 Aside from the passing resemblance, there does not appear to be any
substantial basis for this view in the historical development of maritime law. Indeed, even according to the ancient law
of deodand in England, deodand could not arise at sea. Some, assuming such to be the origin, have referred to it as
"archaic," "an animistic survival of remote times" and "atavistic." n12 The Supreme Court, commenting on this
description, considered that "perhaps this is going too far, since the fiction is one that certainly had real cause for its
existence in its context and in the day and generation in which it was created." n13 A survey n14 of ancient maritime
laws demonstrates an approach to find an adequate remedy and dispels and imputation of affinity to such concepts as
the deodand.

Another theory advanced is that the present law of maritime liens has sprung from the old English Admiralty practice of
arrest to compel appearance and security. n15 It is said that the jurisdiction possessed by the High Court of Admiralty
seems at first to have been ordinarily exercised by means of the arrest of the person of the defendant, who was required
to give bail both to enter appearance and to answer judgment in the cause. Where a defendant was not arrested, there
was apparently always an alternative method of proceeding, by arresting any property belonging to him in tidal waters,
and then citing the debtor and all parties interested in the goods attached to appear at the suit of the plaintiff. These
methods of procedure became obsolete, but the Admiralty Court succeeded in establishing a right to arrest property, the
subject-matter of a dispute, and to enforce its judgments against the property so arrested, on the theory that a
pre-existing maritime lien to the extent of the claim attached to the property from the moment of the creation of the
claim, and such an action became known as an action in rem. n16 This theory has been examined in some detail in The
Underwriter n17 by Judge Lowell who thought that "the personification of the ship in the law is to some extent an
intellectual necessity." He concluded that the development of the liens arose in part from the development of procedure
and in part from the recognition of a tacit or implied hypothecation. n18

Whatever may have been the origin, the theory of maritime liens and the procedure of admiralty action in rem are now
firmly embodied in our legal system. Indeed we have even reached a stage of evolving the procedure in rem to subserve
the purpose of arresting intangible property which is the subject of the action! n19

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawMaritime LiensGeneral OverviewAdmiralty LawMaritime LiensNatureProperty Subject to
LienAdmiralty LawMaritime LiensPriority & SourcesContractsGeneral OverviewAdmiralty LawMaritime
LiensPriority & SourcesTortAdmiralty LawPractice & ProcedureAttachment & GarnishmentIn Rem Actions Generally

FOOTNOTES:
(n1)Footnote 1. United States v. The Malek Adhel, 43 U.S. (2 How.) 210,11 L. Ed. 239, 1844 U.S. LEXIS 325 (1844) ;
The St. Jago de Cuba, 22 U.S. (9 Wheat.) 409, 6 L. Ed. 122, 1824 U.S. LEXIS 377 (1824) ; Piedmont & George's
Creek Coal Co. v. Seaboard Fisheries Co., 254 U.S. 1, 41 S. Ct. 1, 65 L. Ed. 97, 1920 U.S. LEXIS 1309 (1920) ; Astor
Trust Co. v. E.V. White & Co., 241 F. 57, 1917 U.S. App. LEXIS 1737 (4th Cir. 1917) ; The City of Helena, 25 F. Supp.
864 (E.D. Mo. 1939) .

"The purpose of the maritime lien is to enable a vessel to obtain supplies or repairs necessary to her continued
operations by giving a temporary underlying pledge of the vessel which will hold until payment can be made or more
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formal security given." The Everosa (Southern Coal & Coal Co. v. Grauds Kugniecibas), 93 F.2d 732, 1937 U.S. App.
LEXIS 2900, 1938 A.M.C. 82 (1st Cir. 1938) ; Norton v. The Evan N., 109 F. Supp. 505, 1952 U.S. Dist. LEXIS 2158,
1953 A.M.C. 576 (D.R.I. 1952) .

However, courts have distinguished Malek and refused to treat the vessel as an accountable entity where the vessel
was not used for an unlawful or active purpose by someone in control, but was instead, "passive" at the time the alleged
lien arose. See Noel v. Isbrandtsen Co., 287 F.2d 783 (4th Cir. 1961), cert. denied, U.S. 975, 81 S. Ct. 1944, 6 L. Ed.
2d 1264, 1961 U.S. LEXIS 947 (1961) (Vessel herself cannot be liable in rem for tort.); Farnum v. S/S Oslofjord, 220
F. Supp. 199, 1952 U.S. Dist. LEXIS 2158 (S.D.N.Y. 1963) (Vessel was not liable in rem for employees' injuries while
they were assisting in an undocking operation where vessel fell due to failure of dry dock.).

As to what the term "Ship" or "Vessel" comprises, see 1 Benedict on Admiralty, Ch. X (Matthew Bender & Co.).

(n2)Footnote 2. United States v. The Malek Adhel, 43 U.S. (2 How.) 210,11 L. Ed. 239, 1844 U.S. LEXIS 325
(1844) . Holmes, The Common Law (1882), suggested a source originating in The Ancient law of Deodand (pp. 25-27).

(n3)Footnote 3. Piedmont & George's Creek Coal Co. v. Seaboard Fisheries Co., 254 U.S. 1, 41 S. Ct. 1, 65 L.
Ed. 97, 1920 U.S. LEXIS 1309 (1920) ; The Rupert City, 213 F. 263, 1914 U.S. Dist. LEXIS 949 (W.D. Wash. 1914) .

(n4)Footnote 4. See, e.g. All Pacific Trading, Inc. v. Vessel M/V Hanjin Yosu, 7 F.3d 1427, 1430-31 (9th Cir.
1993) , cert. denied, 7 F.3d 1427, 1993 U.S. App. LEXIS 27303, 1994 A.M.C. 365 (9th Cir. Cal. 1993) (Vessel itself
must be named in text of notice of appeal, not merely the claimant or owner of the ship, in order to confer jurisdiction
on in rem appeal, since the vessel is itself a juristic person responsible for the acts or omissions of its personnel,
separate and distinct from the vessel's owner.)

(n5)Footnote 5. Salazar v. Atlantic Sun, 881 F.2d 73, 1989 U.S. App. LEXIS 11177, 1989 A.M.C. 2594 (3d Cir.
1989) (The personification of the ship theory "has provided a useful jurisprudential concept in formulating procedures
for the arrest process where maritime liens are in existence."); Canadian Aviator v. United States, 142 F.2d 709, 1944
U.S. App. LEXIS 4327 (3d Cir. 1944) , rev'd on other grounds, 324 U.S. 215, 65 S. Ct. 639, 89 L. Ed. 901, 1945 U.S.
LEXIS 2618, 1945 A.M.C. 265 (1945) ; Compagnie de Navigation Fraissinet & Cyprien Fabre, S.A. & S.S. Allobrogia
v. Mondial United Corp., 316 F.2d 163, 1963 U.S. App. LEXIS 5671, 1963 A.M.C. 946 (5th Cir. 1963) ; Southern
Block & Pipe Corp. v. M/V Adonis, 341 F. Supp. 879, 1970 U.S. Dist. LEXIS 9524 (E.D. Va. 1970) , aff'd, 457 F.2d
924, 1972 U.S. App. LEXIS 10693 (4th Cir. 1972) .

See Krauss Bros. Lumber Co. v. Dimon S.S. Corp., 290 U.S. 117, 54 S. Ct. 105, 78 L. Ed. 216,1933 U.S. LEXIS
947, 1933 A.M.C. 1578 (1933) .

"The whole system of mechanics' liens is really an extension of marine remedies to land contracts, and is based upon
the wholesome theory that, where a contract is made for the benefit of a particular thing, or a person is injured by the
mismanagement of such thing, the thing itself shall respond in damages." Judge Henry Billings Brown: Admiralty
Jurisdiction of Torts, 9 Colum. L. Rev. 1, 14 (1909). The analogy is not complete: see § 23 infra.

"It is of course trite to say that the inanimate vessel could have had no responsibility for the accident, but it is the
distinguishing and characteristic feature of admiralty jurisprudence that a suit in rem may be brought against the vessel
which is involved in an accident where loss of life or property is caused by the negligence of the owner or the men in
charge." The Severance (Diamond S.S. Transp. Corp. v. Peoples Savings Bank & Trust Co.), 152 F.2d 916, 1945 U.S.
App. LEXIS 3461, 1946 A.M.C. 128 (4th Cir. 1945) , cert. denied, 328 U.S. 853, 66 S. Ct.1344, 90 L. Ed. 1626, 1946
U.S. LEXIS 2328 (1946) .

In an action to recover an informer's fee under 33 U.S.C. § 411 (The Rivers and Harbors AppropriationAct), the vessel
itself is considered the offender in the unlawful discharge of refuse matter: Shipman v. United States, 309 F. Supp. 441,
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1970 U.S. Dist. LEXIS 12746, 1970 A.M.C. 614 (E.D. Va. 1970) ; United States v. The Terry E. Buchanan, 138 F.
Supp. 754, 1956 U.S. Dist. LEXIS 3821, 1956 A.M.C. 646 (S.D.N.Y. 1956) : With regard to strict liability statutes, "the
mere fact that [the vessel] was used in violating the statute is sufficient to impose the liability.'

See § 22, N.10 infra.

(n6)Footnote 6. "The proceeding in rem which is within the exclusive jurisdiction of admiralty is one essentially
against the vessel itself as the debtor or offending thing,--in which the vessel is itself 'seized and impleaded as the
defendant, and is judged and sentenced accordingly.' By virtue of dominion over the thing all persons interested in it are
deemed to be parties to the suit; the decree binds all the world, and under it the property itself passes, and not merely the
title or interest of a personal defendant." Rounds v. Cloverport Foundry & Machine Co., 237 U.S. 303, 35 S. Ct. 596,
59 L. Ed. 966, 1915 U.S. LEXIS 1337 (1915) .

(n7)Footnote 7. See Tucker v. Alexandroff, 183 U.S. 424, 22 S.Ct. 195, 46 L. Ed. 264, 1902 U.S. LEXIS 724
(1901) ; The Rupert City, 213 F. 263, 1914 U.S. Dist. LEXIS 949 (W.D. Wash. 1914) ; North Pacific S.S. Co. v. Hall
Bros. Marine Ry. & Shipbuilding Co., 249 U.S.119, 39 S. Ct. 221, 63 L. Ed. 510, 1919 U.S. LEXIS 2234 (1919) .

(n8)Footnote 8. The Galena, Dubuque, Dunleith & Minn. Packet Co. v. The Rock Island R.R. Bridge, 73 U.S. (6
Wall.) 213, 18 L. Ed. 753, 1867 U.S. LEXIS 956 (1867) ("The lien and the proceeding in rem are, therefore,
correlative--where one exists, the other can be taken, and not otherwise."); The Propeller Commerce (The Commercial
Transp. Co. v. Fitzhugh), 66 U.S. (1 Black) 574, 17 L. Ed. 107, 1861 U.S. LEXIS (1862); The Resolute, 168 U.S. 437,
18 S. Ct. 112, 42 L. Ed. 533, 1897 U.S. LEXIS 1736 (1897) ; The Bold Buccleugh, 7 Moo. P.C.C. 267 (1851); The Brig
Nestor, 1 Sumn. 73, 1831 U.S. App. LEXIS 165 , 18 F. Cas. 9 , Case No. 10126 (C.C.D. Me. 1831); The Lamington,
87 F. 752, 1898 U.S. Dist. LEXIS 85 (E.D.N.Y. 1898) ; The Navarino, 7 F.2d 743 (E.D.N.Y 1925) (Distinguishes The
Lamington, holding that even if British law governs injury in American port to seaman on a British vessel from its
unseaworthiness, the suit in rem against the vessel is maintainable in the United States court; a maritime lien existing
under British as well as American law in favor of a seaman injured by unseaworthiness of the vessel.); The Windrush,
286 F. 251, 1922 U.S. Dist. LEXIS 1094 (S.D.N.Y. 1922) , aff'd, 5 F.2d 425, 1925 A.M.C. 150 (2d Cir. 1924)
(distinguishes The Lamington, on basis that in the present case the libels are between persons or ships of different
nationalities, having different laws. The court held that a right of action for wrongful death on the high seas became part
of the general maritime law, as that law is applied by the federal courts. Where the fault of a foreign ship on the high
seas causes the death of a seaman on an American ship, a federal court sitting in admiralty has jurisdiction of a suit in
rem to recover for such death, which is not controlled as to the right or procedure by the law of the country of the ship,
though the measure of recovery, where it gives the right, may be enlarged by such law.); The Cuzco, 225 F. 169, 1915
U.S. Dist. LEXIS 1235 (W.D. Wash.1915) ; The Samnanger, 298 F. 620, 1924 U.S. Dist. LEXIS 1661 (S.D. Ga. 1924)
(existence of a maritime lien is essential to jurisdiction in rem, and the right to raise that question is not waived by
claimant by taking depositions before excepting to the libel.); The Vigilant, 151 F. 747, 1907 U.S. App. LEXIS 4197
(3d Cir. 1907) ; The General Pershing (Criscuolo v. Atlas Imperial Diesel Engine Co.), 84 F.2d 273, 1936 U.S. App.
LEXIS 4446, 1936 A.M.C. 1086 (9th Cir. 1936) ; The Lottawanna, 88 U.S. (21 Wall.) 558, 22 L. Ed. 654, 1874 U.S.
LEXIS 1394, 1996 A.M.C. 2372 (1874) ; Pichirilo v. Guzman, 290 F.2d 812, 1961 A.M.C. 1588, 1961 U.S. App. LEXIS
4367 (1st Cir. 1961) , rev'd on other grounds, 369 U.S. 698, 82 S. Ct. 1095, 8 L. Ed. 2d 205, 1962 U.S. LEXIS 2156,
1962 A.M.C. 1142 (1962); Ramos v. Beauregard, Inc., 423 F.2d 916, 1970 U.S. App. LEXIS 9920 (1st Cir.) , cert.
denied, 400 U.S. 865 , 91 S.Ct. 101, 27 L.Ed.2d 104, 1970 U.S. LEXIS 754 (1970) (Where neither the owner of a
vessel nor the demise charterer was personally liable to a longshoreman for unseaworthiness, the longshoreman was not
entitled to bring a libel in rem against the vessel. In admiralty, there can be no in rem liability in the absence of in
personam liability.); The Duchess (Shippers' Nav. Co. v. Standard Transp. Co.), 15 F.2d 198, 1926 U.S. Dist. LEXIS
1468, 1926 A.M.C. 1389 (E.D.N.Y. 1926) ; The R. Lenahan, Jr., 48 F.2d 110, 1931 U.S. App. LEXIS 4180 (2d
Cir.1931) , cert. denied, 284 U.S. 629, 52 S.Ct. 13, 76 L.Ed. 536, 1931 U.S. LEXIS 624 (1931) (Criticized The
Dutchess.); State of California v. Bournemouth, 307 F. Supp. 922, 1969 U.S. Dist. LEXIS 9252, 1970 A.M.C. 642 (C.D.
Cal. 1969) ; O.F. Shearer & Sons, Inc. v. Decker, 349 F. Supp. 1214, 1972 U.S. Dist. LEXIS 11370 (S.D. W.Va. 1972)
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.

(n9)Footnote 9. The Lottawanna, 88 U.S. (21 Wall.) 558, 22 L. Ed. 654, 1874 U.S. LEXIS 1394, 1996 A.M.C.
2372 (1874) .

Text cited with approval in Peterson v. S.S. Wahcondah, 216 F. Supp. 642, 1963 U.S. Dist. LEXIS 7818, 1964 A.M.C.
2425 (D. La. 1963) , rev'd on other grounds, 331 F.2d 44, 1964 U.S. App. LEXIS 5785, 1964 A.M.C. 2418 (5th Cir.
1964).

(n10)Footnote 10. Krauss Bros. Lumber Co. v. Dimon S.S. Corp., 290 U.S.117, 54 S. Ct. 105, 78 L. Ed. 216,
1933 U.S. LEXIS 947, 1933 A.M.C. 1578 (1933) . See, e.g. Logistics Mgmt. v. One (1) Pyramid Tent Arena, 86 F.3d
908, 1996 U.S. App. LEXIS 14720, 1996 A.M.C. 1826 (9th Cir. Cal. 1996) (Recognizing and upholding maritime lien of
non-vessel-operating common carrier for unpaid ocean freight on the ground it is consistent with well-established
maritime lien of ocean carrier and would not "appreciably expand the universe of maritime liens.").

(n11)Footnote 11. Holmes, The Common Law 25, 27 (1882).

(n12)Footnote 12. The R. Lenahan, Jr., 48 F.2d 110, 1931 U.S. App. LEXIS 4180, 1931 A.M.C. 742 (2d Cir. 1931)
.

(n13)Footnote 13. Continental Grain Co. v. Barge FBL-585, 364 U.S. 19, 80 S. Ct. 1470, 4 L. Ed. 2d 1540, 1960
U.S. LEXIS 1876, 1961 A.M.C. 1 (1960) .

(n14)Footnote 14. See Judge Lowell's survey of the lien of materialmen in The Underwriter, 119 F. 713 (D. Mass.
1902) :

"The admiralty law on this subject administered in the federal courts is derived rather from the civil law and the
maritime law of continental Europe than from the common law of England. Dig 42, 5, 26, 34, provides, 'Qui in navem
extruendam, vel instruendam, credidit, vel etiam emendam, privilegium habet.' 'Quodquis navis fabricandae, vel
emendae, vel armandae vel instruendae causa, vel quoque modo crediderit, vel ob navem vanditam petat, habet
privilegium post fiscum.' See Dig. 49, 14, 17. If this language be taken literally, and if 'privilegium' be translated 'lien,'
then, so far as the Roman law is concerned, the question is answered, and a lien is created by a mere contribution to the
construction or maintenance of a vessel, irrespective of the authority of the person ordering the work or supplies. The
lien depends upon the fact that the materialman has contributed to the existence or maintenance of the object upon
which he claims the lien. See also Dig. 20, 4, 5. This construction has been put upon these passages by some civilians
and by some courts of England and the United States. See The Sandwich, 1 Pet, Adm. 233, 23 F. Cas. 29 , F. Cas. No.
13409, 1801 U.S. Dist. LEXIS 2, note (s. c. Fed. Cas. No.13,409). This seems to have been the opinion of Mr. Justice
Story. See The Nestor, 18 F. Cas. 9, 1 Sumn. 73, 79, 1831 U.S. App. LEXIS 165 , Fed. Cas. No. 10,126; The General
Smith, 17 U.S. (4 Wheat.) 438, 4 L. Ed. 609, 1819 U.S. LEXIS 321 . But in The Young Mechanic, 2 Curt. 404 , 1855
U.S. App. LEXIS 704 , Fed. Cas. No. 18,180, Mr. Justice Curtis pointed out the difference between 'lien' and
'privilegium.' A privilege may mean no more than a general priority in the distribution of the debtor's assets. See
Desjardins, Droit Com. Mar. 1, 213. See, also, Pardessus, Lois Mar. 1, p. 98, note 4, page 113, note 1, and page 119,
note 3, where the author states that, according to the best opinion, an express agreement is necessary to create the lien
mentioned in the texts of the digest above quoted. If this be true, then these texts prove no more than that an express
hypothecation of the vessel to pay the debt of a materialman gives priority over other liens, hypothecations, and
conveyances, and is inferior only to the fisc. Under this construction of the Digest, no lien exists by force of the repairs
and supplies without an express hypothecation of the vessel. The authority to hypothecate, therefore, must be important.

"Another text of the Digest seems to have affected more considerably the later continental law regarding the rights of
the materialman. Dig 14, 1, 1-7. 'De exercitoria actione.' This text deals with the authority of the master to bind the
owner of the vessel for repairs, supplies, seamen's wages, etc., and his authority to borrow money for these purposes. It
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declares how far the owner is bound if the master misapplies the money borrowed; and it makes the right of action
against the owner to depend, not upon the actual maintenance of the ship, for the right of action may exist where the
ship gets no benefit, but upon the authority of the master to contract, reasonably supposed to exist by the materialman or
lender. How far this text deals with a lien upon the ship, rather than with the personal liability of the owner, is not clear.

"The maritime law of England was affected more directly by the maritime laws of continental Europe than by the
Roman law. As applied in the English admiralty, the civil law was usually, though not always, first passed through a
later continental medium. It is to 'the ancient collections of sea laws,' as Mr. Justice Curtis calls them, rather than to the
Digest, that reference is commonly made by modern judges; and it was these collections, rather than the civil law at
large, by which the commons of England in the fifteenth century wished the English courts of admiralty to be governed.
1 Rolle, Abr. 528; 3 Rolls Parl. 498. Of these laws, in their relation to the Roman law and to maritime liens, Mr. Justice
Curtis said in The Young Mechanic, 2 Curt. 404, 408 , Fed. Cas. No. 18,180:

"Whether the texts of the Roman law were misunderstood, and so were the source of the existing usages, or whether it
was only intended to adapt them to those usages which had already obtained, it is certain that in the general maritime
law of Europe privileged hypothecations were tacitly conferred in the cases in which what we term liens now exist. It is
true we do not find their precise nature described in any of the ancient collections of sea laws, so far as I have
discovered. These laws were, generally, simple practical rules, often partaking of the rudeness of the age in which they
were compiled, dealing rarely with abstractions, containing few definitions, and, with the exception of the customs and
ordinances of Catalonia and Arragon, collected by Pardessus in volume 5, p. 333 et seq., and they are not laws of
procedure. In the Consult de la Mer, the most ancient and important of all, there is no definition of a maritime lien, nor
any account of the way in which it was to be worked out. Its usual formula is, simply, the ship ought to be sold, and the
debt or damage paid from its price. And so, when the personal liability of the master is ordained, it is only said he ought
to be put into the power of the magistrate. See chapter 289. But that the right or privilege of the seaman in the ship as a
security for his wages (chapters 138, 193), of the merchant for injury or loss of his goods, etc. (chapters 59, 254, 259,
227, 106, 63), or for the price of his goods sold to raise money for the necessities of the ship (chapter 107), was a real
right,--a jus in re, in contradistinction to a mere personal privilege to be paid in a concourse of creditors,--I have no
doubt. In the Laws of Wisbuy this is clearly shown. Emerigon (Con. a la Grosse, c. 124, § 4) and Boulay-Paty (Cours de
Droit Com. vol. 1, p. 38), translate the forty-fifth article of these laws respecting the right of a merchant whose goods
have been sold to supply the necessities of the vessel, or who has lent money for the same purpose (Auront special
hypotheque er suit lenavire). See also 1 Pardessus, Col. des Lois Mar. 492, art. 43. Le Guidon (chapter 19, arts. 1, 2;
Pardessus, Col. des Lois Mar. 424) denominates such a right special hypotheque.

"Many other passages in various maritime laws show that a lien of some sort upon the ship was contemplated as the
result of repairing or supplying her. By the Laws of Oleron [30 Fed. Cas. 1171], dating from the thirteenth century,
which had especial authority in England, Pard. I, 323, art. 1, the master may, under some circumstances, pledge part of
the tackle of the ship in a foreign port to raise money for the needs of the ship. See the Reproduction of the Judgments
of Oleron in the Judgments of Damme, Pard, I, 371, in the Castilian Law, Pard. VI, 57, and in the Laws of Wisbuy [30
Fed. Cas. 1189], art. 15, Pard. I, 471. See the Laws of Denmark, Pard. III, 298, 265. By the Laws of Hamburg, Pard. III,
352, 367, the tackle could be pledged for provisions in a foreign port, but not the ship. If, however, the master sold the
cargo for this purpose, as apparently he had the right to do, the owner of the cargo sold had a lien upon the ship valid as
against a purchaser. By the Laws of Genoa, Pard IV, 520, it is implied, if not precisely stated, that for necessaries a
master may bind the vessel, but not the owner personally. So the Ordinance of Trani of 1063, Pard. V, 247, permits the
master to pledge the ship in case of injury by sea peril or of capture by pirates. By the Laws of Malta of 1597, Pard. VI,
341, the captain can borrow in a port where the owners do not reside by written instrument, which declare the necessity
of the borrowing. By this instrument the ship is bound. Other laws or rules give authority to the master to pledge for
supplies, and perhaps for repairs, even in home port, the share in a vessel of a part owner who refuses to contribute.

(n15)Footnote 15. Marsden on Collision 82 (9th ed.); Select Pleas in the Court of Admiralty LXXI (edited for
Selden Soc.); Halsbury's Laws of England 49, n.(g) (3d ed.).
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(n16)Footnote 16. Clarke's Praxis Curiae Admiralitatis, tit. 3 (3d ed.1722); Halsbury's Laws of England 49, n.(g)
(3rd ed.); The Dictator [1892] P. 304; The Underwriter, 119 F. 713 (D. Mass. 1902) .

(n17)Footnote 17. 119 F. 713 (D. Mass. 1902) ; see also The Portland, 273 F. 401, 1921 U.S. App. LEXIS 1481
(9th Cir. 1921) .

(n18)Footnote 18. See also Wiswall, F.L., The Development of Admiralty Jurisdiction and Practice Since 1800
(Cambridge Univ. Press 1970).

(n19)Footnote 19. See Rule C(3) of Supplemental Rules for Certain Admiralty and Maritime Claims of Fed. R.
Civ. P.
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§ 22. Process in Rem and Its Modern Developments.

The foundation for the effective exercise of jurisdiction in rem is the taking of the vessel or other property that is the
subject of the action into the custody of the court n1 and the characteristic virtue of a proceeding in rem is that it
operates directly upon the res as the titular respondent in the suit and the actual subject-matter of the jurisdiction and
not, as at common law, mediately through the right, title or interest of a party brought before the court as defendant
through personal service or the mere attachment of property n2 as his with a view to subjecting his interest therein to the
satisfaction of the judgment.

Not only is the characterization of the vessel as the obligator on the lien a benefit to plaintiff, but this characterization,
in the view of most courts, serves as the basis for sustaining the constitutionality of in rem process as provided for in
Supplemental Rule C, which now provides for pre-seizure judicial authorization. n3 But omissions under the previous
version had led defendants to attack the due process validity of Rule C under the Supreme Court's Sniadach-Fuentes
line of cases, n4 which invalidated state procedures permitting prejudgment attachment or garnishment of personal
property without notice or hearing. Both federal Circuit Courts that had considered the issue, n5 however, had found
that the view that the vessel is itself the obligor on the lien served to distinguish proceeding under Rule C from other
forms of prejudgment attachment.

At the outset of its decision in Merchants National Bank v. The Dredge General G.L. Gillespie, n6 the Fifth Circuit
emphasized that it was not deciding this controversy in the abstract; rather it took into account the fact that this case
arose under preferred ship mortgages in favor of lienors, a security device for which Congress has enacted uniform
enforcement and foreclosure procedures, n7 and that the district in which the controversies arose had a local admiralty
rule that provided for a hearing promptly after the seizure. The court, noting the "extensive protections" provided by the
Admiralty Rules themselves, held that these rules "preserve both the rights of the respective parties and the necessities
of maritime commerce." As to the claimants' argument that the Admiralty Rules did not guarantee a prompt post-seizure
hearing, the court found that they could not complain of this omission since the district court's local rules required such
a hearing and, further, the court stated that all Admiralty Courts have "the inherent power" to provide such hearings.
The court also stressed that the controversies before it all involved foreclosures of preferred ship mortgages pursuant to
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the Ship Mortgage Act of 1920, which specifically provides for enforcement through admiralty actions in rem. Thus, by
executing the mortgages, the claimants knew that non-payment would result in seizure under admiralty process. In the
court's view, these procedural safeguards were sufficient in light of "the unique character of the admiralty in rem
procedures."

It was the "unique character" of the maritime lien that the court held distinguished the seizure in admiralty from the
Sniadach-Fuentes line of cases.

The court began with the proposition that the maritime lien is rooted in the historical doctrine that the vessel itself is
liable for torts and contracts, even though its owner may not be. Although this doctrine may be based on a legal fiction
of personification, "[i]t is not fiction that the law recognizes that a maritime lienor has an interest in the vessel." This
property right in the vessel is all important because the in rem seizure "is simply a means of enforcing the property
right." In such actions the owner is not even a necessary party because the vessel is the only interest concerned. The
court then catalogued the problems involved in the enforcement of the lien, concluding that "[t]he fugacious nature of
most vessels, together with the need for certainty and uniformity in the maritime environment" made the seizure
procedure as important in the modern world as it was in ancient times. As a result, the court found it unnecessary to
consider whether the maritime lien fell within the "extraordinary circumstances" exception to the Fuentes rule,
concluding that the maritime lien, as a result of the mobility of ships and the practical demands of maritime commerce,
has a unique character that separates it entirely from the Fuentes context. n8 Finally, the court emphasized that its
opinion was limited to admiralty in rem proceedings and did not concern in personam or quasi-in-rem proceedings,
such as attachment and garnishment under Admiralty Rule B. n9

Similarly, in Amstar Corp. v. S/S Alexandros T., n10 the Fourth Circuit held that Admiralty Rule C, as implemented by
Rule E, is not unconstitutional. Turning to the due process issue, the court held that a necessary predicate to the seizure
of the vessel, a maritime lien differs from a common law lien in that it "is not simply a security device to be foreclosed
if the owner defaults. The vessel itself is viewed as the obligor whether or not the owner is also obligated." The
maritime lienor has a proprietary interest in the vessel. The maritime lien, when enforced through in rem proceedings,
"enables people engaged in maritime commerce to obtain redress for certain kinds of injuries caused by the vessel and
its crew without seeking compensation abroad from the vessel's owner." These concepts and concerns are not applicable
to the state creditor proceedings at issue in the Sniadach-Fuentes cases. The court further held that the Rule satisfied
due process by providing adequate notice and opportunity to be heard, and that service of the seizure order on the
vessel's master could reasonably be expected to be brought promptly to the owner's attention. In the special context of
the maritime lien, the court reasoned that pre-arrest notice was not required because "[n]otice prior to arrest would in
many instances enable the owner to frustrate judicial enforcement of the lien by simply ordering the master to put out to
sea."

According to the court, the mobility of vessels also made a pre-arrest hearing constitutionally unnecessary. Rule E(5)
provided the shipowner with adequate opportunity to obtain the release of the vessel and to be heard when there is a
question as to the amount of security. Beyond that, the court held that "[a] shipowner challenging the validity of an
arrest is constitutionally entitled to a prompt post-arrest hearing in which the plaintiff has the burden of showing
probable cause for the arrest." Although Rule C did not itself provide for such a hearing, the court stated that Federal
Civil Rule 12(b) permitted such a challenge and a Rule 12(b) motion to dismiss required the plaintiff to establish
jurisdiction. Also, Rule 12(d) allowed for pre-trial hearing of a Rule 12(b) motion. Finally, the court stated that, while
denial of a prompt hearing to the shipowner would be an unconstitutional application of Rule C, it would not "establish
that the rule was unconstitutional on its face."

An admiralty court by seizure in rem acquires jurisdiction of all interests in the res and by decree in rem binds all. n11
A sale under decree in rem is a complete divestiture of prior liens and conveys to the purchaser a free and
unencumbered title to the property, the holders of such lien being remitted to the funds in the registry which are
substituted for the vessel. n12 The proceeding in rem is the peculiar characteristic of admiralty and, as has been pointed
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out elsewhere in this treatise, the States may not confer upon their courts, in any case cognizable in admiralty, the power
to proceed in rem, even to enforce a lien created by State law, for the federal jurisdiction of admiralty is so far
exclusive. The most that a State may do is to create and enforce possessory liens and create maritime non-possessory
liens which the admiralty court enforces. Where, however, a case is not cognizable in admiralty, as, for example, a
non-maritime tort or contract, the State may by statute provide for enforcement through proceedings analogous to those
in rem. n13 Whether Congress can create non-possessory liens under some other constitutional power--such as the
bankruptcy power--is debatable, and lies beyond the scope of this work.

Whenever a debt of a maritime nature is by law, no matter what law, or by contract, a lien upon the vessel, the vessel
may be proceeded against in rem. n14 The maritime lien, whether created by actual hypothecation or by implication or
operation of law, may be enforced in admiralty. n15 Liens arising under statute rank with the true maritime liens that
took their rise by implication of the maritime law from the necessities of commerce and the peculiar relations of
maritime affairs. n16

The maritime lien is an appropriation of the ship as a security for a debt or claim, such appropriation being made by the
law: the law creates a remedy for the claim against the ship herself and vests in the creditor a special property in her,
which subsists from the moment the debt arises and follows the ship into the hands of anyone in whose possession she
may come including an innocent purchaser, n17 and it is not divested by the death or insolvency of the owner. n18
Pothier describes an hypothecation as "the right which a creditor has in a thing of another, which right consists in the
power to cause that thing to be sold, in order to have the debt paid out of the price." n19 This is a right in the thing, a jus
in re; and this definition of an hypothecation accurately describes a maritime lien. The maritime law, in cases within the
scope of ancient precedent or modern statute, holds the ship bound to the performance of contracts made on her behalf
so that the other contracting party has a lien on the ship herself for breach of the contract. And in cases of maritime tort,
the same law considers that the wrong gives to the person who has suffered thereby a right to look to the ship for his
remedy, gives to him a proprietary interest in her as security for his redress, and hence gives to him a maritime lien
upon the ship. n20

The same principle is incorporated into all the codes of maritime law, is a well settled rule of the general maritime law,
and, as such, was acted on by the English admiralty for centuries; it was overthrown in the time of Charles II by the
courts of common law which acknowledge no such privilege or lien, and recognize only the common law lien of the
work-man, who, by virtue of his possession, and not otherwise, is allowed a lien.

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPractice & ProcedureAttachment & GarnishmentIn Rem Actions GenerallyAdmiralty LawPractice &
ProcedureAttachment & GarnishmentIn Rem ActionsAdmiralty LawPractice & ProcedureFederal
PreemptionConstitutional LawBill of RightsFundamental RightsProcedural Due ProcessScope of Protection

FOOTNOTES:
(n1)Footnote 1. The jurisdiction of the court, at least as to the issue of process, arises before actual seizure upon
presentment of a complaint alleging facts to constitute a cause of action in rem. However, it may be deprived of such
jurisdiction by the failure to seize the property pursuant to a warrant of arrest, or by proof at trial that the res does not
exist. Thus, when cases speakof jurisdiction, they are often referring to the court's power to render judgment in an in
rem or in personam suit. See United States v. Freights of S.S. Mount Shasta, 274 U.S. 466, 47 S. Ct. 666, 71 L. Ed.
1156, 1927 U.S. LEXIS 623, 1927 A.M.C. 943 (1927) .

"Jurisdiction is the power to adjudicate a case upon the merits, and dispose of it as justice may require. As applied to a
suit in rem for the breach of a maritime contract, it presupposes, first, that the contract sued upon is a maritime contract;
and second, that the property proceeded against is within the lawful custody of the court. These are the only
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requirements necessary to give jurisdiction. Proper cognizance of the parties and subject-matter being conceded, all
other matters belong to the merits." The Resolute, 168 U.S.437, 18 S. Ct. 112, 42 L. Ed. 533, 1897 U.S. LEXIS 1736
(1897) .

See In re Indiana Transp. Co. (The Eastland), 244 U.S. 456, 37 S. Ct. 717, 61 L. Ed. 1253, 1917 U.S. LEXIS 1656
(1917) .

"It is axiomatic that in rem jurisdiction exists in an action only where the subject matter of the action, or an
appropriate substitute thereof, is within the jurisdiction of the court in which the action lies. This general principle
applies in admiralty. [See Rule C(2), Supplemental Rules for Certain Admiralty and Maritime Claims.] Thus, where a
vessel is the target of an in rem action in admiralty, it must both be within the territorial jurisdiction of court hearing the
cause and subject to the order of the court through process of arrest. The proceeds from the judicial sale of a vessel, or
security furnished in lieu thereof, are deemed a jurisdictional substitute for the vessel itself." American Bank of Wage
Claims v. Registry of the District Court of Guam, 431 F.2d 1215, 1970 U.S. App. LEXIS 7272 (9th Cir. 1970) . Accord:
Pinckney v. The Hungaria, 42 F. 510, 1890 U.S. App. LEXIS 2197 (4th Cir. 1890) . Actual seizure and control
necessary: Taylor v. Carryl, 61 U.S. (20 How.) 583, 15 L. Ed. 1028, 1857 U.S. LEXIS 490 (1858) ; Bruce v. Murray,
123 F. 366, 2 Alaska Fed. 87, 1903 U.S. App. LEXIS 4001 (9th Cir. 1903) ; Brennan v. Steam-Tug Anna P. Dorr., 4 F.
459, 1880 U.S. Dist. LEXIS 195 (W.D. Pa. 1880) ; Criscuolo v. Atlas Imperial Diesel Engine Co., 84 F.2d 273, 1936
A.M.C. 1086 (9th Cir. 1936) ; Itel Containers Int'l Corp. v. Atlanttrafik Express Serv. Ltd., 982 F.2d 765, 767, 768,
1992 U.S. App. LEXIS 32622, 1993 A.M.C. 609 (2d Cir. 1992) . (The court lacked jurisdiction over plaintiff's maritime
lien claim in an in rem action, where plaintiff failed to satisfy the requirement of arresting the vessel or causing its
owner to post a security bond within the jurisdiction. Such requirement was not waived by the arrest of the vessel in
Italy and the owner's posting of a security bond there.).

American Bank of Wage Claims does not stand for the proposition that property must be within the jurisdiction of the
court at the time the libel is filed. Rather, all that is required for arrest of property to be valid is that it be asserted, under
oath, that the property will be located within the territorial jurisdiction of the court. Therefore, a warrant for arrest could
be issued even though property was not within jurisdiction of the issuing court at the time the complaint for forfeiture
was filed, in that the complaint did assert the property would be located within territorial jurisdiction of the court during
pendency of the action. United States v. One (1) Caribou Aircraft Registration No. N-1017- H, 557 F. Supp. 379, 1983
U.S. Dist. LEXIS 19253 (D.P.R.1983) .

District Court acquired jurisdiction of the res upon filing of possessory libel and resulting attachment of vessel within
the limits of the district, and the court did not lose jurisdiction, though a decision was rendered dismiss. "As long as
there is a valid seizure of the res at the initiation of an in rem proceeding, in rem jurisdiction is not lost by the removal
of the res from the district court's control." Ventura Packers, Inc. v. F/V Jeanine Kathleen, 419 F.3d 933, 2005 U.S.
App. LEXIS 16798 (9th Cir. Cal. 2005) (citing Republic National Bank of Miami v. United States, 506 U.S. 80, 84,
113 S. Ct. 554, 121 L. Ed. 2d 474 (1992)) .

"[T]he term arrest, as used in admiralty, imports an actual seizure of the property." Yokohama Specie Bank, Ltd. v.
Chengting T. Wang, 113 F.2d 329, 1940 U.S. App. LEXIS 4827 (9th Cir. 1940) , cert. denied, 311 U.S. 690, 61 S.Ct.
71, 85 L.Ed. 446, 1940 U.S. LEXIS 197 (1940) .

Jurisdiction is lacking to enter a decree in rem in a suit commenced in personam against the owner of a vessel in the
absence of an arrest of the vessel: Burns Bros. v. Long Island R. Co., 176 F.2d 406, 950, 1949 U.S. App. LEXIS 3061,
1949 A.M.C. 1697 (2d Cir. 1949) ; Rolls Royce Industrial Power (India) v. M/V FRATZIS, 905 F.Supp. 106, 1995 U.S.
Dist. LEXIS 19925, 1995 A.M.C. 2151 (S.D.N.Y. 1996) (District court lacks jurisdiction to direct the owner of defendant
vessel to submit to expedited discovery to enable plaintiffs to determine the present whereabouts and schedule of the
vessel. Where the sole purpose of discovery is to assist the plaintiffs in obtaining in rem jurisdiction, the vessel must be
within the court's jurisdiction, even though there is personal jurisdiction over the shipowner.). Cf. Harrington v.
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Atlantic Sounding Co., 2007 U.S. Dist. LEXIS 67097 (E.D.N.Y. Sept. 11, 2007) (discovery in aid of obtaining personal
jurisdiction over vessel allowed).

In litigation between private parties under 46 U.S.C. § 743 (recodified as 46 U.S.C. § 30907), when a libel in
personam is filed during the absence of the vessel, the libellant may not thereafter take advantage of the statutory option
of having the suit "proceed in accordance with the principles of libels in rem " unless he causes the vessel to be arrested
sometime during the pendency of the suit: Schnell v. United States, 166 F.2d 479, 1948 U.S. App. LEXIS 3277 (2d Cir.
1948) , cert. denied, 334 U.S. 833 , 68 S.Ct. 1346, 92 L.Ed. 1760, 1948 U.S. LEXIS 2122 (1948) . Plaintiff was
granted motion for an interlocutory sale of defendants' vessel upon defendants' default where the defendants were
unable to secure a bond to release the vessel from an in rem proceeding, the vessel was deteriorating and the expense of
keeping the property was excessive. The court dismissed the defendants' allegation that the sale violated the Fifth
Amendment as an unlawful taking without due process as without merit stating that the sale was not a taking but "rather
a necessary substitution of the proceeds of the sale, with all the constitutional safeguards necessitated by the in rem
process." Ferrous Fin. Servs. Co. v. Arctic Producer, 567 F. Supp. 400, 1983 U.S. Dist. LEXIS 15475, 1984 A.M.C.
134 (W.D. Wash. 1983) .

Once a vessel has been validly seized by the court, a subsequent accidental, fraudulent or improper removal will not
defeat the court's jurisdiction: The Steamer Rio Grande v. Otis, 90 U.S. (23 Wall.) 458, 23 L. Ed. 158, 1874 U.S.
LEXIS 1322, 2006 A.M.C. 898 (1875) ; Farwest Steel Corp. v. Barge Sea-Span 241, 769 F.2d 620, 621, 1985 U.S. App.
LEXIS 21935, 1987 A.M.C. 926 (9th Cir. 1985), cert. denied 485 U.S. 1034, 108 S. Ct. 1594, 99 L. Ed. 2d 909, 1988
U.S. LEXIS 2043, 56 U.S.L.W. 3753, 1988 A.M.C. 2398 (1988); United States v. An Article of Drug, 529 F. Supp.
230, 1981 U.S. Dist. LEXIS 17317, 1982 A.M.C. 1310 (N.D. Tex. 1981) , aff'd, 725 F.2d 976, 1984 U.S. App. LEXIS
25097 (5th Cir. 1984) (Jurisdiction which was initially obtained in rem is not extinguished when the res is removed
from the district in which a court sits where the subject of the controversy and the parties are before the court and the
court is exercising its appellate jurisdiction in order to correct errors in the original in rem adjudication.).

The Court of Appeals has no jurisdiction of an appeal in an in rem proceeding after the vessel has been removed from
the district without fraud and without the filing of a supersedeas bond: Martin v. The Bud, 172 F.2d 295, 1949 U.S.
App. LEXIS 2699, 1949 A.M.C. 544 (9th Cir. 1949) ; Isbrandtsen Marine Services, Inc. v. M/V INAGUA TANIA, 68
F.3d 1315, 1995 U.S. App. LEXIS 31996 (11th Cir. 1995) (Interlocutory appeal under 28 U.S.C. § 1292(a)(3) which
provides jurisdiction of appeals from "interlocutory decrees ... determining the rights and liabilities of the parties to
admiralty cases in which appeals from final decrees are allowed" of order setting bond amount necessary to secure
vessel's release from arrest was moot where vessel departed from court's jurisdiction.).

In a possessory suit the jurisdiction of the court continues for the purpose of distribution of the proceeds of insurance
on the vessel paid by the insurer after the ship is lost while in operation by trustees pursuant to stipulation: The Regent,
67 F. Supp. 149, 1946 U.S. Dist. LEXIS 2308 (E.D.N.Y.1946) .

(n2)Footnote 2. Admiralty, through the provision of Supplemental Rule B, provides a means of obtaining
jurisdiction through the attachment of property where the requirements of in rem process cannot be satisfied because the
vessel is outside the territorial jurisdiction of the court. For a discussion of Rule B see § 28, infra.

(n3)Footnote 3. Supplemental Rule C provides in pertinent part:

Rule C. Actions in Rem: Special Provisions.

(2) Complaint. In an action in rem the complaint must:
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(a) be verified;

(b) describe with reasonable particularity the property that is the subject of the action; and

(c) state that the property is within the district or will be within the district while the action is pending;

(3) Judicial Authorization and Process.

(a) Arrest Warrant.

(i) The court must review the complaint and any supporting papers. If the conditions for an in rem action appear to
exist, the court must issue an order directing the clerk to issue a warrant for the arrest of the vessel or other property that
is the subject of the action.

(ii) If the plaintiff or the plaintiff's attorney certifies that exigent circumstances make court review impracticable,
the clerk must promptly issue a summons and a warrant for the arrest of the vessel or other property that is the subject
of the action. The plaintiff has the burden in any post-arrest hearing under Rule E(4)(f) to show that exigent
circumstances existed.

(b) Service.

(i) If the property that is the subject of the action is a vessel or tangible property on board a vessel, the warrant and
any supplemental process must be delivered to the marshal for service.

(ii) If the property that is the subject of the action is other property, tangible or intangible, the warrant and any
supplemental process must be delivered to a person or organization authorized to enforce it, who may be: (A) a marshal;
(B) someone under contract with the United States; (C) someone specially appointed by the court for that purpose; or,
(D) in an action brought by the United States, any officer or employee of the United States.

(c) Deposit in Court. If the property that is the subject of the action consists in whole or in part of freight, the
proceeds of property sold, or other intangible property, the clerk must issue--in addition to the warrant--a summons
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directing any person controlling the property to show cause why it should not be deposited in court to abide the
judgment.

(d) Supplemental Process. The clerk may upon application issue supplemental process to enforce the court's order
without further court order.

(4) Notice. No notice other than execution of process is required when the property that is the subject of the action has
been released under Rule E(5). If the property is not released within 14 days after execution, the plaintiff must
promptly--or within the time that the court allows--give public notice of the action and arrest in a newspaper designated
by court order and having general circulation in the district, but publication may be terminated if the property is released
before publication is completed. The notice must specify the time under Rule C(6) to file a statement of interest in or
right against the seized property and to answer. This rule does not affect the notice requirements in an action to
foreclose a preferred ship mortgage under 46 U.S.C. §§ 31301 et seq., as amended.

Willamette Prod. Credit Ass'n v. Staffenson, 1985 A.M.C.1511 (D. Or. 1984) (Although proposed amendments to the
Supplemental Rules for Admiralty and Maritime Claims make it clear that service of process must be made by a federal
marshal, in rem proceedings maybe validly served by a state sheriff "specifically appointed for that purpose" by federal
court order under Fed. R. Civ. P. 4(c)(1).); ICC Export v. Chemical Explorer, 1983 A.M.C. 1846 (S.D. Tex. 1983)
(Defendant-shipowner did not waive its right to challenge plaintiff's in rem proceeding by entering into an agreement
pursuant to which its P & I club would post a letter of undertaking. The court found that the letter of undertaking was an
informal substitute for the formal bond procedures set out in Supplemental Admiralty Rule E(5) Fed. R. Civ. P., under
which no waiver of right to challenge an in rem proceeding attaches.); Alyeska Pipeline Serv. Co. v. The Bay Ridge,
703 F.2d 381, 1983 U.S. App. LEXIS 29128, 1983 A.M.C. 2719 (9th Cir. 1983) , cert. denied, 467 U.S. 1247, 104 S.
Ct. 3526, 82 L. Ed. 2d 852, 1984 U.S. LEXIS 2644, 1984 A.M.C. 2401 (1984) (Supplemental Rule E(5)(c) supersedes
Rule 62(a) depriving a plaintiff of an automatic 10-day stay of enforcement after entry of an adverse judgment.); United
States v. Property At 4492 So. Livonia Rd., 667 F. Supp. 79, 1987 U.S. Dist. LEXIS 7288 (W.D.N.Y. 1987) , aff'd, 889
F.2d 1258, 1989 U.S. App. LEXIS 17524 (2d Cir. 1989), reh'g denied, 897 F.2d 659, 1990 U.S. App. LEXIS 3198 (2d
Cir. 1990) (Neither ex parte probable cause hearing before judicial officer nor showing of exigent circumstances are
required under Supplemental Admiralty and Maritime Claims Rule C(3) providing for summary seizure in actions by
the United States for forfeitures for federal statutory violations.).

(n4)Footnote 4. Sniadach v. Family Finance Corp., 395 U.S. 337, 89 S.Ct. 1820, 23 L. Ed. 2d 349, 1969 U.S.
LEXIS 1365 (1969) ; Fuentes v. Shevin, 407 U.S. 67, 92 S. Ct. 1983, 32 L. Ed. 2d 556, 1972 U.S. LEXIS 42 (1972) ;
Mitchell v. W.T. Grant Co., 416 U.S. 600, 94 S. Ct. 1895, 40 L. Ed. 2d 406, 1974 U.S. LEXIS 137 (1974) ; North
Georgia Finishing Co. v. Dichem, Inc., 419 U.S. 601, 95 S. Ct. 719, 42 L. Ed. 2d 751, 1975 U.S. LEXIS 24 (1975) .

(n5)Footnote 5. Merchants Nat'l Bank v. The Dredge General G.L. Gillespie, 663 F.2d 1338, 1981 U.S. App.
LEXIS 15053, 1982 A.M.C. 1 (5th Cir. 1981) , cert. denied, 456 U.S. 966, 102 S. Ct. 2263, 72 L. Ed. 2d 865, 1982
U.S. LEXIS 2042 (1982) ; Amstar Corp. v. S/S Alexandros T., 664 F.2d 904, 1981 U.S. App. LEXIS 16128, 1981 A.M.C.
2697 (4th Cir. 1981) . Accord: Gulf Oil Trading Co. v. M/V Caribe Mar, 757 F.2d 743, 746, 1985 U.S. App. LEXIS
29126, 1985 A.M.C. 2726 (5th Cir. 1985) (citing with approval Merchants Nat'l Bank); Armada Supply, Inc. v. S/T
Agios Nikolas, 613 F. Supp. 1459, 1985 U.S. Dist. LEXIS 17531 (S.D.N.Y. 1985) (Warrant for arrest of vessel obtained
by owner of oil cargo was not illegal where vessel had arrived at its destination with shortage and contamination of
cargo, and carrier had refused to post a bond sufficient to cover cargo owner's claim before the warrant was obtained.);
Kodiak Fishing Co. v. M/V Pacific Pride, 535 F. Supp. 915, 1982 U.S. Dist. LEXIS 9375, 1982 A.M.C. 2089 (W.D.
Wash. 1982) (Although Supplemental Admiralty and Maritime Rule C allows in rem seizure of a vessel without a
preliminary hearing, it brings sufficient notice of the action to all persons with an interest in the vessel and does not
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violate Fifth Amendment due process.).

(n6)Footnote 6. 663 F.2d 1338, 1981 U.S. App. LEXIS 15053, 1982 A.M.C. 1 (5th Cir. 1981) , cert. denied, 456
U.S. 966, 102 S. Ct. 2263, 72 L. Ed. 2d 865, 1982 U.S. LEXIS 2042 (1982) .

(n7)Footnote 7. See §§ 67-73, infra.

(n8)Footnote 8. Tate, J., dissenting, argued that admiralty in rem seizures were not so different from the state
procedures invalidated in the Fuentes line of cases as to allow the application of a different rule. "While the peculiar
needs of admiralty do indeed justify dispensing with prejudgment notice and hearing, I can find no reason to believe
that its peculiar needs, any more than in the state creditor remedies held to be unconstitutional, dispense with prior
factual showing of the validity of the creditor's claim and with judicial authorization for such prejudgment seizure."

One district court held Rule C unconstitutional based upon reasoning similar to Judge Tate's. Alyeska Pipeline Serv.
Co. v. The Bay Ridge, 509 F. Supp. 1115, 1981 U.S. Dist. LEXIS 18507, 1981 A.M.C. 1086 (D. Alaska 1981) ,
dismissed, 703 F.2d 381, 1983 U.S. App. LEXIS 29128, 1983 A.M.C. 2719 (9th Cir. 1983) , cert. denied, 467 U.S.
1247, 104 S. Ct. 3526, 82 L. Ed. 2d 852, 1984 U.S. LEXIS 2644, 1984 A.M.C. 2401 (1984) (Seizure of a vessel under
Supplemental Rule C for the purpose of securing in rem jurisdiction to enforce a private right is invalid as an
unconstitutional abridgment of procedural due process. Rule C fails to provide the minimum protections required by the
Fuentes line of cases. The complaint may be based on conclusory allegations and may be verified on the information
and belief of counsel. Bond prior to arrest is not required, prompt notice to the vessel owner need not be given, and
notice by publication may be sufficient under the Rule. Furthermore, nothing in the Rule assures that a prompt
post-seizure hearing can be obtained. When the arrest is initiated by private parties, the "extraordinary situation"
exception to the Fuentes rule does not apply.).

Most district courts, however, took the position that Rule C is constitutional. Central Soya Co., Inc. v. Cox Towing
Corp., 417 F. Supp. 658, 1976 U.S. Dist. LEXIS 14574, 1980 A.M.C. 459 (N.D. Miss. 1976) (The court held that the
arrest of a vessel pursuant to Supplemental Rules C and E was not an unconstitutional abridgment of due process even
when the vessel owner was subject to the personal jurisdiction of the court, where the purpose of the arrest was to
establish in rem jurisdiction over the vessel. Noting that the plaintiff could not pursue its maritime lien unless the vessel
was subject to in rem jurisdiction and the risk to the plaintiff if arrest were denied, the court held that maritime arrest
was an "extraordinary situation" justifying an exception to the general due process requirement of pre-seizure notice and
hearing.); A/S Hjalmar Bjorges Rederi v. Tug Condor, 1979 A.M.C. 1696 (S.D. Cal., 1979) (The admiralty arrest
procedure was held not to be an unconstitutional deprivation of due process for lack of a pre-arrest hearing when the
procedure secured an important governmental interest, satisfied a need for prompt action and was conducted by a
governmental official who determined under a narrowly-drawn statute that the arrest was necessary under the
circumstances.); Kodiak Fishing Co. v. M/V Pacific Pride, 535 F. Supp. 915, 1982 U.S. Dist. LEXIS 9375, 1982
A.M.C. 2089 (W.D. Wash. 1982) (Following the Fifth Circuit's decision in Merchants Nat'l Bank and the Fourth
Circuit's holding in Amstar Corp., the Western District of Washington held that Supplemental Rule C was constitutional
and, therefore, that the plaintiff's request for a preseizure hearing was unnecessary.).

(n9)Footnote 9. For a discussion of the constitutionality of Supplemental Admiralty Rule B, see § 28 infra.

(n10)Footnote 10. 664 F.2d 904, 1981 U.S. App. LEXIS 16128, 1981 A.M.C. 2697 (4th Cir.1981) .

(n11)Footnote 11. Text quoted: Pennsylvania R.R. Co. v. The S.S. Beatrice, 161 F. Supp. 136, 1958 U.S. Dist.
LEXIS 2336, 1958 A.M.C. 1612 (S.D.N.Y. 1958) , aff'd, 275 F.2d 209, 1960 U.S. App. LEXIS 5370, 1960 A.M.C. 1408
(2d Cir. 1960).

Rounds v. Cloverport Foundry & Machine Co., 237 U.S.303, 35 S. Ct. 596, 59 L. Ed. 966, 1915 U.S. LEXIS 1337
(1915) ; The Mary, 13 U.S. (9 Cranch) 126 (1815) : "[Where proceedings] are in rem, notice is served upon the thing
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itself. This is necessarily notice to all those who have any interest in the thing, and is reasonable because it is necessary,
and because it is the part of common prudence for all those who have any interest in it, to guard that interest by persons
who are in a situation to protect it. Every person, therefore, who could assert any title to the Mary, has constructive
notice of her seizure, and may fairly be considered as a party to the libel."

(n12)Footnote 12. Knapp, Stout, & Co., v. McCaffrey, 177 U.S. 638, 20 S. Ct. 824, 44 L. Ed. 921, 1900 U.S.
LEXIS 1834 (1900) . See The General Pershing (Criscuolo v. Atlas Imperial Diesel Engine Co.), 84 F.2d 273, 1936
U.S. App. LEXIS 4446, 1936 A.M.C. 1086 (9th Cir. 1936) ; Tucker v. Alexandroff, 183 U.S. 424, 22 S. Ct. 195, 46
L.Ed. 264, 1902 U.S. LEXIS 724 (1901) .

"It is hornbook law that a sale of a vessel in rem passes title thereto free of all liens. The sale of vessel in personam
does not:" United States v. The Zarco, 187 F. Supp. 371, 1960 U.S. Dist. LEXIS 4227, 1961 A.M.C. 78 (S.D. Cal. 1960)
.

However, when a vessel is sold in the Canal Zone, the purchaser will continue to be liable to the Panama Canal Co.
for unsatisfied liens for services and supplies furnished the vessel prior to the sale and the Canal Zone Government may
refuse to give clearance until such amounts are paid: Bender v. Panama Canal Co., 366 F. Supp. 1302, 1973 U.S. Dist.
LEXIS 11917, 1974 A.M.C. 127 (D.C.Z. 1973) .

(n13)Footnote 13. "[W]herever any lien is given by a state statute for a cause of action cognizable in admiralty,
either in rem or in personam, proceedings in rem to enforce such lien are within the exclusive jurisdiction of the
admiralty courts.

"But the converse of this proposition is equally true, that if a lien upon a vessel be created for a claim over which a
court of admiralty has no jurisdiction in any form, such lien may be enforced in the courts of the state. Thus, as the
admiralty jurisdiction does not extend to a contract for building a vessel, or to work done or materials furnished in its
construction ( People's Ferry Co. v. Beers, 61 U.S. (20 How.) 393, 15 L. Ed. 961, 1857 U.S. LEXIS 465 (1857) ; Roach
v. Chapman, 16 L. Ed. 294, 16 L. Ed. 294, 22 How. 129, 1859 U.S. LEXIS 706 (1860) ), we held in Edwards v.
Elliott, 88 U.S. (21 Wall.) 532, 22 L. Ed. 487, 22 L. Ed. 487, 1874 U.S. LEXIS 1393 (1874) , that in respect to such
contracts it was competent for the states to enact such laws as their legislatures might deem just and expedient, and to
provide for their enforcement in rem. ... If the cause of action be one cognizable in admiralty, and the suit be in rem
against the thing itself, though a monition be also issued to the owner, the proceeding is essentially one in admiralty. If,
upon the other hand, the cause of action be not one of which a court of admiralty has jurisdiction, or if the suit be in
personam against an individual defendant, with an auxiliary attachment against a particular thing, or against the
property of the defendant in general, it is essentially a proceeding according to the course of the common law, and
within the saving clause of the statute (28 U.S.C. § 1333) of a common-law remedy." Knapp, Stout, & Co., v.
McCaffrey, 177 U.S. 638, 20 S. Ct. 824, 44 L. Ed. 921, 1900 U.S. LEXIS 1834 (1900) . See also Martin v. West, 222
U.S. 191, 32 S. Ct. 42, 56 L. Ed. 159, 1911 U.S. LEXIS 1773 (1911) ; Iroquois Transp. Co. v. DeLaney Forge & Iron
Co., 205 U.S. 354,27 S. Ct. 509, 51 L. Ed. 836, 1907 U.S. LEXIS 1403 (1907) ; Stephens Boat Co. v. Barge Orr 1, 791
F. Supp. 145, 1992 U.S. Dist. LEXIS 4546 (E.D. La. 1992) (Where a contract called for the construction of a barge and
the installation of equipment onto it, the contract did not fall within admiralty jurisdiction, since it was preliminary to
the barge's intended use on navigable waters, and could not give rise to a maritime lien. The barge builder's only right
against the barge itself was a state-created lien of a maritime nature pursuant to Louisiana Civ. Code Art. 3237.). Cf.
Armstrong v. United States, 364 U.S. 40, 80 S. Ct. 1563, 4 L. Ed. 2d 1554, 1960 U.S. LEXIS 1860 (1960) .

However, state lien laws may be preempted by federal statute. Thus, the above cases, though expounding a principle
which is still valid, must now be read in the context of the Admiralty Jurisdiction Extension Act of 1948 whereby
Congress extended admiralty jurisdiction to "all cases of damage or injury, to person or property, caused by a vessel on
navigable water, notwithstanding that such damage or injury be done or consummated on land. In any such case suit
may be brought in rem or in personam..." 46 U.S.C. § 740 (recodified as 46 U.S.C. § 30101).
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States are free to provide a remedy in rem in forfeiture cases where the articles are seized upon the navigable waters
of the state for violation of state law: C.J. Hendry Co. v. Moore, 318 U.S. 133, 63 S. Ct. 499, 87 L. Ed. 663, 1943 U.S.
LEXIS 1122, 1943 A.M.C. 156 (1943) .

For a full discussion of exclusive and concurrent jurisdiction and the "saving to suitors" clause, see Volume 1, Chapter
VIII. See also § 41 infra as to the extent to which state statutes have been superseded by the Federal Maritime Lien
Act.

(n14)Footnote 14. Where a private party is made responsible by statute for the removal of oil spilled from a vessel
in navigable waters, a maritime lien enforceable by the private party in an in rem action attaches against the vessel.
Alyeska Pipeline Serv. Co. v. The Bay Ridge, 703 F.2d 381, 1983 U.S. App. LEXIS 29128, 1983 A.M.C. 2719 (9th Cir.
1983) , cert. denied, 467 U.S. 1247, 104 S. Ct. 3526, 82 L. Ed. 2d 852, 1984 U.S. LEXIS 2644, 1984 A.M.C. 2401
(1984) .

Chi Shun Hua Steel v. Crest Tankers, 708 F. Supp. 18, 1989 U.S. Dist. LEXIS 1960, 1989 A.M.C. 2551 (D. N.H.
1989) (Since "necessaries" are to be broadly interpreted under the Federal Maritime Lien Act [former 46 U.S.C.
971-975], release of defendant's vessel from attachment in New Orleans which allowed it to go about its business
provided a "necessary" within the meaning of the statute. Therefore, plaintiff established a maritime lien which may be
enforced in rem under Supplemental Rule C.).

(n15)Footnote 15. Detroit Trust Co. v. The Thomas Barlum, 293 U.S. 21, 55 S. Ct. 31, 79 L. Ed. 176, 1934 U.S.
LEXIS 965, 1934 A.M.C. 1417 (1934) ; Cullen Fuel Co. v. W.E. Hedger, Inc., 290 U.S. 82, 54 S. Ct. 10, 78 L. Ed. 189,
1933 U.S. LEXIS 946, 1933 A.M.C. 1584 (1933) ; Drinkwater v. The Spartan, 1 Ware 145 , F. Cas. 4085, 1828 U.S.
Dist. LEXIS 7 (D. Me. 1828); The Havana, 1 Sprague 402 , F. Cas. 6226, 1858 U.S. Dist. LEXIS 51 (D. Mass. 1858);
Davis v. Leslie, 1 Abb. Adm. 123 , F. Cas. 3639, 1848 U.S. Dist. LEXIS 31 (D.C.N.Y. 1848).

See § 42 infra as to the applicability of the hypothecation theory to the contract of affreightment.

(n16)Footnote 16. As to ranking of liens, see Chapter IV infra. For the operation and effect of the Maritime Lien
Acts of 1910 and 1920, see §§ 37-41 infra.

(n17)Footnote 17. Text quoted: The Joseph Warner, 32 F. Supp. 532, 1939 U.S. Dist. LEXIS 1767 (D.Mass.
1939) . The Bold Buccleugh, 7 Moo. P.C.C. 267 (1851); The St. Lawrence (Meyer v. Tupper), 66 U.S. (1 Black) 522,
17 L. Ed. 180, 1861 U.S. LEXIS 510 (1862) ; The Galena, Dubuque, Dunleith & Minn. Packet Co. v. The Rock Island
R.R. Bridge, 73 U.S. (6 Wall.) 213, 18 L. Ed. 753, 1867 U.S. LEXIS 956 (1867) ; The John G. Stevens, 170 U.S. 113,
18 S. Ct. 544, 42 L. Ed. 969, 1898 U.S. LEXIS 1532 (1897) ; The U. & I., 294 F. 985, 1924 U.S. Dist. LEXIS 1866,
1924 A.M.C. 706 (D. Me. 1924) ; The River Queen, 8 F.2d 426, 1925 U.S. Dist. LEXIS 1637 (E.D. Va. 1925) ; United
States v. The Zarco, 187 F. Supp. 371, 1960 U.S. Dist. LEXIS 4227, 1961 A.M.C. 78 (S.D. Cal. 1960) .

(n18)Footnote 18. Merchants' Mutual Ins. Co. v. Baring, 87 U.S. (20 Wall.) 159, 22 L. Ed. 250, 1873 U.S. LEXIS
1497 (1874) . See § 27, supra.

(n19)Footnote 19. Pothier, Traite de l'Hypotheque, art. prelim. (1818).

(n20)Footnote 20. "[T]he law in this country is entirely well settled that the ship itself is to be treated in some sense
as a principal, and as personally liable for the negligence of anyone who is lawfully in possession of her, whether as
owner or charterer ... So in United States v. The Malek Adhel ... Mr. Justice Story remarked: '... The vessel which
commits the aggression is treated as the offender, as the guilty instrument or thing... without any reference whatsoever
to the character or conduct of the owner.' " The Barnstable, 181 U.S. 464, 21 S. Ct. 684, 45 L. Ed. 954, 1901 U.S.
LEXIS 1381 (1901) . Churchill v. F/V Fjord, 857 F.2d 571, 1988 U.S. App. LEXIS 12355 (9th Cir. 1988) , cert. denied

Page 87
2-II Benedict on Admiralty § 22



, 497 U.S. 1025, 110 S. Ct. 3273, 111 L. Ed.2d 783, 1990 U.S. LEXIS 3501 (1990) (Vessel is not liable in rem for
crew member's negligence in an action arising from collision of two skiffs where crew member was not in lawful
possession of the skiff at the time of the collision.); Mount Washington Tanker Co. v. Wahyuen Shipping, 833 F.2d
1541, 1987 U.S. App. LEXIS 16370, 1988 A.M.C. 1601 (11th Cir. 1987) , rev'g, 1987 A.M.C. 766 (S.D. Ala. 1986) ;
Amoco Oil v. M/V Montclair, 766 F.2d 473, 1985 U.S. App. LEXIS 20631, 1986 A.M.C. 1420 (11th Cir. 1985) , cert.
denied, 475 U.S. 1121, 106 S. Ct. 1639, 90 L. Ed. 2d 185, 1986 U.S. LEXIS 1894, 1986 A.M.C. 2700 (1986) (Barge
without motor power which was being towedunder complete control of compulsory pilot was a "vessel," not a "dead
ship." As such, it was liable in rem for damages it caused in colliding with vessel and dock even though compulsory
pilot was solely at fault.); Hunley v. ACE Maritime Corp., 927 F.2d 493, 1991 U.S. App. LEXIS 3467, 1991 A.M.C.
1217 (9th Cir. 1991) (The district court erred in awarding punitive damages in an action in rem against a vessel for its
failure to stand by and render assistance following a collision with another vessel. A claim for punitive damages does
not create a maritime lien and therefore must be pursued in personam.) (In an admiralty action in personam to recover
for collision damages against owners and operators of moving vessel which collided with moored vessel while moving
vessel was under the control of a compulsory pilot, the owner must, "... rebut the presumption against the moving vessel
by demonstrating that the compulsory pilot's negligence is the sole cause of the collision.").

The Bold Buccleugh, 7 Moo. P.C.C. 267 (1851); Homer Ramsdell Transp. Co. v. La Compagnie Generale
Transatlantique, 182 U.S. 406, 21 S. Ct. 831, 45 L. Ed. 1155, 1901 U.S. LEXIS 1231 (1901) ; The John G. Stevens,
170 U.S. 113, 18 S. Ct. 544, 42 L. Ed. 969, 1898 U.S. LEXIS 1532 (1897) ; The China v. Walsh, 74 U.S. (7 Wall.) 53,
19 L. Ed. 67, 1868 U.S. LEXIS 978 (1868) ; The Siren v. United States, 74 U.S. (7 Wall.) 152, 19 L. Ed. 129, 1868
U.S. LEXIS 987 (1869) .

Text cited: Penn. R.R. Co. v. S.S. Beatrice, 161 F. Supp. 136, 1958 U.S. Dist. LEXIS 2336, 1958 A.M.C. 1612
(S.D.N.Y. 1958)) , aff'd, 275 F.2d 209, 1960 U.S. App. LEXIS 5370, 1960 A.M.C. 1408 (2d Cir. 1960).
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§ 23. Possession Not Necessary.

The principle upon which maritime liens rest is very different from that which underlies mechanics' and materialmen's
liens on houses and other structures. The maritime lien for repairs and supplies had its origin in a desire to speed the
ship upon her voyage by procuring her credit and developed as a necessary incident to the operation of vessels. The
mechanics' and materialmen's lien has been given to protect those who furnish work and materials without regard to the
necessity of such labor and material and although the contractor or work-men may have looked to the owner's credit
without contemplating security upon the building. n1

Maritime liens differ from common law liens in a very important point. A common law lien is always connected with a
possession of the thing: it is simply a right to retain. On the other hand, a maritime lien does not in any manner depend
upon possession. n2 It is a right affecting the thing and giving a sort of proprietary interest in it, and a right to proceed
against it, to recover that interest. An exception to the rule that possession is not necessary appears in the case of a lien
on cargo. Such liens are not strictly a privilege, as are liens on ships, but are approximate to the possessory lien of the
land carrier and do not survive unconditional delivery of the cargo. n3

The useful characteristics of the maritime lien have been utilized by Congress for the enforcement of statutory customs
and other administrative penalties in respect of vessels, land vehicles and aircraft. n4 In this manner cases of
"admiralty" lien law are occasionally encountered in districts devoid of shipping.

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawMaritime LiensNatureGeneral OverviewAdmiralty LawMaritime LiensNatureProperty Subject to Lien

FOOTNOTES:
(n1)Footnote 1. "A maritime lien does not include or require possession. The word is used in Maritime Law not in the
strict legal sense in which we understand it in Courts of Common Law, in which case there could be no lien where there
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was no possession, actual or constructive; but to express, as if by analogy, the nature of claims which neither
presuppose nor originate in possession. ... This claim or privilege travels with the thing, into whosesoever possession it
may come. It is inchoate from the moment the claim or privilege attaches, and when carried into effect by legal process
by a proceeding in rem, relates back to the period when it first attached." The Bold Buccleugh, 7 Moo. P.C.C. 267
(1851).

The Nestor, 18 F. Cas. 9, 1 Sumn. 73, 1831 U.S. App. LEXIS 165 , Case No. 10126 (C.C.D. Me.1831); Piedmont
& George's Creek Coal Co. v. Seaboard Fisheries Co., 254 U.S.1, 41 S. Ct. 1, 65 L. Ed. 97, 1920 U.S. LEXIS 1309
(1920) ; The John G. Stevens, 170 U.S. 113, 18 S. Ct. 544, 42 L. Ed. 969, 1898 U.S. LEXIS 1532 (1897) ; United
States v. The Zarco, 187 F. Supp. 371, 1960 U.S. Dist. LEXIS 4227, 1961 A.M.C. 78 (S.D. Cal. 1960) ; The Galena,
Dubuque, Dunleith & Minn. Packet Co. v. The Rock Island R.R. Bridge, 73 U.S. (6 Wall.) 213, 18 L. Ed. 753, 1867 U.S.
LEXIS 956 (1867) ; Burdine v. Walden, 91 F.2d 321, 1937 U.S. App. LEXIS 4217, 1937 A.M.C. 1149 (5th Cir. 1937) .

Pan American Bank of Miami v. Oil Screw Denise, 613 F.2d 599, 1980 U.S. App. LEXIS 19615 (5th Cir. 1980) (A
maritime lien arises and attaches to a vessel undergoing repairs at the time repairs are completed and vessel leaves
shipyard; if payment is arranged for at a later time, it will not have any retroactive effect on the status of the lien.).

(n2)Footnote 2. Maritime liens, unlike common-law liens, are not governed by the Uniform Commercial Code.
Walsh v. Placedo Shipping Corp. of Liberia, 789 F.2d 1406, 1986 U.S. App. LEXIS 25290, 1986 A.M.C. 2308 (9th Cir.
1986) .

(n3)Footnote 3. "We must now assume that the freight lien of the American admiralty is less than a privilege
because lost by unqualified delivery of possession, yet more than the possessory lien of common law because creative
of jus in re rather than jus ad rem. Why this is so has long been no more than a curiosity of legal literature." The
Saturnus, 250 F. 407, 1918 U.S. App. LEXIS 1905 (2d Cir.) , cert. denied, 247 U.S. 521, 38 S. Ct. 583, 62 L.Ed. 1247,
1918 U.S. LEXIS 1897 (1918) . See § 44 infra.

(n4)Footnote 4. The River and Harbor Act, 33 U.S.C. § 412, provides in part: "... [A]ny boat, vessel, scow, raft, or
other craft used or employed in violating any of the provisions of sections 407 [deposit of refuse innavigable waters],
408 [injury to harbour or river improvements], and 409 [obstruction of navigable waters by vessels] of this title shall be
liable for... pecuniary penalties ... and for the amount of damages done... and said boat, vessel, scow, raft, or other craft
may be proceeded against summarily by way of libel in any district court of the United States having jurisdiction
thereof."
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§ 24. Secret; Unrecorded.

The maritime lien is often secret and unrecorded; preferred ship mortgages must, indeed, be publicly recorded, and the
ship's articles are, in foreign trades, a matter of record. But the bulk of these liens being secret and operating adversely
to a ratable distribution among creditors, as well as adversely to the rights of mortgagees and purchasers without notice,
the courts deal with them stricti juris; they cannot be conferred on the theory of unjust enrichment or subrogation.
Rather, each case rests on precedent, and the lien is not to be extended to other classes of cases by construction, analogy
or inference. n1

It is common error to suppose that any floating property to be used in the performance of a maritime contract is pledged
for satisfactory performance, but no such principle is known to the maritime law. n2

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawMaritime LiensNatureProperty Subject to LienAdmiralty LawMaritime LiensNatureSecret Liens

FOOTNOTES:
(n1)Footnote 1. Plamals v. The Pinar del Rio, 16 F.2d 984, 1927 U.S. App. LEXIS 3677 (2d Cir.1927) , aff'd, 277 U.S.
151, 48 S. Ct. 457, 72 L. Ed. 827, 1928 U.S. LEXIS 875, 1928 A.M.C. 932 (1928); W.A. Marshall & Co. v. The
President Arthur, 279 U.S. 564, 49 S. Ct.420, 73 L. Ed. 846, 1929 A.M.C. 831 (1929) ; Osaka Shosen Kaisha v.
Pacific Export Lumber Co., 260 U.S. 490, 43 S. Ct. 172, 67 L. Ed. 364, 1923 U.S. LEXIS 2491, 1923 A.M.C. 55 (1923) ;
Krauss Bros. Lumber Co. v. Dimon S.S. Corp., 290 U.S. 117, 54 S. Ct. 105, 78 L. Ed. 216, 1933 U.S. LEXIS 947, 1933
A.M.C. 1578 (1933) ; Piedmont & George's Creek Coal Co. v. Seaboard Fisheries Co., 254 U.S.1, 41 S. Ct. 1, 65 L.
Ed. 97, 1920 U.S. LEXIS 1309 (1920) ; The Eurana, 1 F.2d 684, 1924 U.S. App. LEXIS 1879, 1924 A.M.C. 1402 (3d
Cir. 1924) ; The Poznan, 9 F.2d 838, 1925 U.S. App. LEXIS 2465 (2d Cir. 1925) , rev'd on other grounds, 274 U.S.
117, 47 S. Ct. 482, 71 L. Ed. 955, 1927 U.S. LEXIS 619, 1927 A.M.C. 723 (1927); Peterson v. S.S. Wahcondah, 216 F.
Supp. 642, 1963 U.S. Dist. LEXIS 7818, 1964 A.M.C. 2425 (D. La. 1963) ; United States v. S.S. Lucie Schulte, 343
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F.2d 897, 1965 U.S. App. LEXIS 5990 (2d Cir. 1965) .

A maritime lien "imports a tacit hypothecation of the subject of it. It is a 'jus in re' without actual possession or any
right of possession. It accompanies the property into the hands of a bona fide purchaser." Verderwater v. Mills (The
Yankee Blade), 60 U.S.(19 How.) 82, 15 L. Ed. 554, 1856 U.S. LEXIS 424 (1857) . Accord The Gdansk, 3 F.2d 565,
1924 U.S. App. LEXIS 2473, 1923 A.M.C. 667 (2d Cir. 1924) ; Amtorg Trading Corp. v. Potter Transp. Co. (The
Tenbergen), 48 F.2d 363, 1930 U.S. Dist. LEXIS 1682 (E.D.N.Y. 1930) ; The Aljohn (W. & J. Tiebout v. Settanni), 7 F.
Supp. 788, 1934 U.S. Dist. LEXIS 2014 (E.D.N.Y. 1934) ; ACLI Int'l, Inc. v. Medafrica Line, 1983 A.M.C. 1113
(S.D.N.Y. 1983) (A plaintiff-consignee of cocoa beans, who paid lice fumigation expenses under protest in order for its
cargo to be released by the carrier asserting a lien for the fumigation expenses, was entitled to recover its payments
since the carrier did not establish its right to a lien under either its bill of lading granting a lien for "unloading charges"
or under the general maritime law allowing liens against cargo where fumigation is necessary to protect ships, crews or
the cargo itself. Since the court found that the book lice were not harmful to humans, the infestation met permissible
levels under the FDA standards and the reason for fumigation was "simply to comply with the demands of the
longshoremen," defendant did not have the requisite grounds for a lien.) (Citing 2 Benedict on Admiralty § 24.). Most
courts have reasoned that these lien characteristics justify the courts' refusal to expand the availability of maritime liens.

"Only some transactions concerning a ship give rise to maritime liens, the scope of which is very narrow and which
because of its secured nature should not be enlarged." Todd Shipyards v. The City of Athens, 83 F. Supp. 67, 1949 U.S.
Dist. LEXIS 2814, 1949 A.M.C. 572 (D. Md.) , aff'd sub nom. Acker v. City of Athens, 177 F.2d 961, 1949 U.S. App.
LEXIS 3782, 1950 A.M.C. 282 (4th Cir. 1949) .

"A maritime lien can be created only by act of Congress, state statute, or by visible contract with, or occurrence
relating to the services on the ship, and must be a manifest and open, ocular, physical endeavor of maritime service, or
activity which may serve as notice to the world of an existing claim. The principle of hypothecation cannot be applied
upon a secret agreement or understanding between the charters or seamen or by reason of implied relation which may
obtain." The Eastern Prince (Parker v. Northwest Transport Corp.), 22 F. Supp. 880 (W.D. Wash. 1938) .

"[A]dmiralty law has long ago ceased to create new liens. The only liens recognized today are those created by statute
and those historically recognized in maritime law." In re Admiralty Lines, Ltd.; 280 F. Supp. 601 (E.D. La. 1968) ,
aff'd, 410 F.2d 398 (5th Cir.1969) . Cf. Logistics Management, Inc. v. One (1) Pyramid Tent Arena, 86 F.3d 908,
1996 U.S. App. LEXIS 14720, 1996 A.M.C. 1826 (9th Cir. 1996) (recognizing new maritime lien of
non-vessel-operating common carrier against cargo for unpaid ocean freight).

In re Pacific Caribbean, Inc., 1985 A.M.C. 2045 (N.D. Cal. Bankr. 1984) (Shipowner's maritime lien on sub-freights
owed to insolvent time charterer need not be recorded in order to be effective under the California Commercial Code.).

(n2)Footnote 2. The Saturnus, 250 F. 407, 1918 U.S. App. LEXIS 1905 (2d Cir.) , cert. denied, 247 U.S. 521,
38 S. Ct. 583, 62 L. Ed. 1247, 1918 U.S. LEXIS 1897 (1918) ; Osaka Shosen Kaisha v. Pacific Export Lumber Co.,
260 U.S. 490, 43 S. Ct. 172, 67 L. Ed. 364, 1923 U.S. LEXIS 2491, 1923 A.M.C. 55 (1923) .

See § 43 for an example of the courts refusal to grant liens for breaches of contracts of affreightment when cargo has
not been placed aboard the ship.
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§ 25. Maritime Lien Does Not Require In Personam Jurisdiction.

When the extent of the admiralty jurisdiction under the Constitution of the United States was first considered, it was not
uncommonly asserted that the court had no jurisdiction in a particular maritime cause of action in personam, while
jurisdiction over the same cause of action in rem was admitted. And it had been asserted that the admiralty courts have
jurisdiction only in rem, or rarely in personam, and only as ancillary to the jurisdiction in rem. Reference, however, to
the books of precedents and cases will show that in the earlier periods of admiralty practice, almost all the cases were in
personam. n1 This was the usual course of admiralty proceedings, and it was not considered necessary to arrest the
vessel, except in cases where the owners or masters were absent, or where a mere question of privilege or preference
was to be decided. But the distinction between proceedings in rem and in personam has no proper relation to the
question of jurisdiction in admiralty. As mariners' wages, salvage, freight and bottomry are maritime causes of action,
the court of admiralty has jurisdiction and may use any of its appointed modes to give the party any remedy to which
the law entitles him. The substratum of the action is the liability of one party to respond to another and the court may
enforce it against the person, or against a particular portion of his property, n2 or against his property generally, as the
law may have provided the right. If the claim, which is the cause of action, be, by law, alien upon a vessel, her cargo,
freight, the proceeds of the same, or the remnants and surplus thereof, the court may enforce that lien by a suit in rem,
or, without reference to the lien may compel the party himself to pay the demand. Remedies in rem and in personam
may co-exist or one may be independent of the other, e.g., a right of action in personam may be recognized where no
lien is given by the maritime law. In such cases, the question before the court is not whether the court has jurisdiction,
but whether the party has right: it is not a question in abatement, but a question of the merits of the action. So in cases of
contract--personal obligation--co-existent with a lien upon the vessel, the case being "a maritime cause, subject to
admiralty cognizance, jurisdiction is complete over the person as well as over the ship. It must in its nature be complete,
for it cannot be confined to one of the remedies on the contract, when the contract itself is within its cognizance." n3

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPractice & ProcedureAttachment & GarnishmentIn Personam ActionsAdmiralty LawPractice &
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ProcedureAttachment & GarnishmentIn Rem Actions GenerallyAdmiralty LawPractice & ProcedureAttachment &
GarnishmentIn Rem ActionsAdmiralty LawPractice & ProcedureJurisdiction

FOOTNOTES:
(n1)Footnote 1. See Selden Society Publications, Vol. 6 for 1892: Select Pleas in the Court of Admiralty (Bernard
Quaritch, London, 1894); Hough: Cases in the Vice Admiralty (Yale University Press, 1925); Records of the Vice
Admiralty Court of Rhode Island (American Historical Society, 1936).

(n2)Footnote 2. An in personam judgment creates no in rem right against a vessel and does not give rise to a
maritime lien. However "actions in personam with a concurrent attachment to afford security for the payment of a
personal judgment are in a different category." Rounds v. Cloverport Foundry & Machine Co., 237 U.S. 303, 35 S.
Ct. 596, 59 L. Ed.966, 1915 U.S. LEXIS 1337 (1915) . Accord Wilson v. Bell (The Lottawanna), 87 U.S. (20 Wall.)
201, 22 L. Ed. 259, 1874 U.S. LEXIS 1394, 1996 A.M.C. 2372 (1874) ; United States v. F/V Sylvester F. Whalen, 226
F. Supp. 617, 1964 U.S. Dist. LEXIS 8081, 1964 A.M.C. 1552 (D. Me. 1964) , modified on other grounds, 340 F.2d
174, 1964 U.S. App. LEXIS 3478, 1967 A.M.C. 1302 (1st Cir. 1964) . See Plamals v. The Pinar del Rio, 16 F.2d 984,
1927 U.S. App. LEXIS 3677 (2d Cir. 1927) , aff'd, 277 U.S.151, 48 S. Ct. 457, 72 L. Ed. 827, 1928, 1928 U.S. LEXIS
875, A.M.C. 932 (1928); The Galena, Dubuque, Dunleith & Minn. Packet Co. v. The Rock Island R.R. Bridge, 73 U.S.
(6 Wall.) 213, 18 L. Ed. 753, 1867 U.S. LEXIS 956 (1867) .

Riverway Co. v. Spivey Marine & Harbor Service Co., 598 F. Supp. 909, 1984 U.S. Dist. LEXIS 21493 (S.D. Ill.
1984) (A maritime lien is a right of the injured party which attaches to the res so that an action in rem may be brought
to enforce it. Such action, "... need not be exclusive of any action brought in personam against the owner, possessor, or
controller of the res."); Belcher Co. of Ala., Inc. v. M/V Maratha Mariner, 724 F.2d 1161, 1984 U.S. App. LEXIS
25492, 1984 A.M.C. 1679 (5th Cir. 1984) (Under admiralty law, "in personam and in rem actions may arise from the
same claim, and may be brought separately or in the same suit.").

Cf. S.E.L. Maduro (Florida), Inc. v. M/V Antonio de Gastaneta, 833 F.2d 1477, 1987 U.S. App. LEXIS 16284, 1988
A.M.C. 1217 (11th Cir. 1987) (A plaintiff's in rem action against a vessel to enforce a maritime lien is not barred by a
prior in rem action against the vessel owner. Principles of res judicata do not bar the action because the plaintiff seeks
to redress a different primary right in the second action concerning compensation for services rendered than he did in
the first action for breach of contract. Collateral estoppel cannot act as a bar to the action since the jury in the first action
did not specifically address the issue of whether or not the plaintiff was entitled to a lien on the vessel.).

(n3)Footnote 3. New Jersey Steam Nav. Co. v. Merchants' Bank of Boston, 47 U.S. (6 How.) 344, 12 L. Ed. 465,
1848 U.S. LEXIS 319 (1848) . Accord Cutler v. Rae, 48 U.S. (7 How.) 729, 12 L. Ed. 890, 1849 U.S. LEXIS 366
(1849) , overruled on other grounds, New England Marine Insurance Co. v. Dunham, 78 U.S. (11 Wall.) 1, 20 L. Ed.
90, 1870 U.S. LEXIS 1455, 1997 A.M.C. 2394 (1871) ; E.I. Dupont de Nemours & Co. v. Vance, 60 U.S. (19 How.)
162, 15 L. Ed. 584, 1856 U.S. LEXIS 433 (1857) ; The Resolute, 168 U.S. 437, 18 S. Ct. 112, 42 L.Ed. 533, 1897 U.S.
LEXIS 1736 (1897) ; Boutin v. Rudd, 82 F. 685, 1897 U.S. App. LEXIS 1995 (7th Cir. 1897) ; Maury v. Culliford, 10
F. 388, 1881 U.S. App. LEXIS 1932 (C.C.E.D. La. 1881) ; United States Shipping Co. v. United States, 146 F. 914,
1906 U.S. App. LEXIS 4160 (C.C.D.N.J. 1906) .
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§ 26. Assignability of Maritime Lien.

There do not appear to be any unusual restrictions in admiralty in respect to the assignability of maritime liens. n1 The
assignee will stand in the shoes of the assignor n2 even if he takes the assignment for the purpose of "collection," does
not pay cash for the claim, n3 or otherwise fails to give any consideration for the assignment. n4 However, this
presupposes that the assignee is a "stranger to the title" and not someone such as an owner or part owner who is already
primarily liable for the underlying debt. n5 Furthermore, admiralty courts will afford special protection to seamen, and
probably to masters as well, by enforcing the assignee's lien for wages only where there has been "adequate and fair
consideration" and there has been "no fraud or overreaching" or any other element of unfairness on the part of the
assignee. n6

When a party has a right to a lien by virtue of repairs, supplies or services rendered and a draft is given for the debt with
the obvious purpose of recognizing, confirming and continuing the lien, the lien becomes attached to the draft and an
assignee can enforce the lien against the vessel. n7 This is because the lien is simply security for the debt and, therefore,
the transfer of the indebtedness transfers the lien as well. n8 On the other hand, bona fide holders of the draft have no
recourse against the vessel when the debt for which the draft was issued would not be of a nature to bind the ship in
rem. n9

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawMaritime LiensNatureAssignabilityAdmiralty LawMaritime LiensPriority &
SourcesContractsWagesAdmiralty LawPractice & ProcedureAttachment & GarnishmentIn Rem Actions
GenerallyAdmiralty LawPractice & ProcedureAttachment & GarnishmentIn Rem Actions

FOOTNOTES:
(n1)Footnote 1. See The Rupert City, 213 F. 263, 1914 U.S. Dist. LEXIS 949 (W.D. Wash.1914) ; The Henry S., 4 F.
Supp 953, 1933 U.S. Dist. LEXIS 1395 (E.D. Va. 1933) ; N.H. Shipping Corp. v. Freights of the S/S Jackie Hause, 181
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F. Supp. 165, 1960 U.S. Dist. LEXIS 4145 (S.D.N.Y. 1960) ; Luckenbach Overseas Corp. v. S.S. Audrey J. Luckenbach,
232 F. Supp. 572, 1963 U.S. Dist. LEXIS 7846 (S.D.N.Y. 1963) ; San Rafael Compania Naviera, S.A. v. American
Smelting & Refining Co., 327 F.2d 581, 1964 U.S. App. LEXIS 6525 (9th Cir. 1964) ; Pierside Terminal Operators,
Inc. v. M/V Floridian, 374 F. Supp. 27, 1974 U.S. Dist. LEXIS 9366, 1974 A.M.C. 602 (E.D. Va. 1974) , rev'd on other
grounds, 529 F.2d 221, 1975 U.S. App. LEXIS 11997, 1975 A.M.C. 2484 (4th Cir.1975) (assignment of preferred ship
mortgage); Veverica v. Drill Barge Buccaneer No. 7, 488 F.2d 880, 1974 U.S. App. LEXIS 10373, 1974 A.M.C. 26 (5th
Cir. 1974) (assignment of salvage lien); Dillingham Corp. v. Fishing Vessel Irene of Seattle, Wash., 398 F. Supp.
1024, 1975 U.S. Dist. LEXIS 11612 (W.D. Wash. 1975) (Action by surety to enforce preferred ship mortgage).

"It is now regarded as important that a maritime lien should be assignable because a nonassignable claim is of
doubtful value, and in many cases a seaman is better off to assign his claim, get his money, and sign up on another ship,
than to wait until his claim can be paid out of the proceeds of a sale." The Bethlehem, 286 F. 400, 1923 U.S. Dist.
LEXIS 1790 (E.D. Pa. 1923) .

46 U.S.C. § 601 (recodified as 46 U.S.C. § 11109) provides that any assignment of wages by a master or seaman
"made prior to the accruing thereof" shall not be binding unless such a withholding or assignment is made pursuant to a
voluntary agreement between the seaman and his employer. As to the right of these parties to assign wages after accrual,
see text and N.6 infra.

46 U.S.C. § 601 (recodified as 46 U.S.C. § 11109). See also Metaxas v. Galaxias, 1989 A.M.C. 761 (Can. Fed. Ct.
1988) (The Canadian Court held that seamen's maritime liens are assignable to a party paying the thirteen thousand
dollar cost of repatriating seamen who had been stranded in impecunious circumstances in Vancouver from Greece. In
addition, when a seamen's benevolent organization is guided by statute to pay the costs of such sailors, such a payment
should be given the protection of a maritime lien.).

Saint John Marine Co. v. U.S., 92 F.3d 39, 1996 U.S. App. LEXIS 19871, 1996 A.M.C. 2894 (2d Cir. 1996)
(Although shipowner's maritime lien on subfreights for breach of charter party was an assignment of a claim against the
government, it was not barred by the Anti-Assignment Act because it was an assignment by operation of law which did
not implicate the dominant policy objective of the Act to prevent traffic in government claims.).

(n2)Footnote 2. Luckenbach Overseas Corp. v. S.S. Audrey J. Luckenbach, 232 F. Supp. 572, 1963 U.S. Dist.
LEXIS 7846 (S.D.N.Y. 1963) .

A person may not assign his liens free of liens which already exist against him (federal tax liens): Sherman B. Ruth,
Inc. v. The O.S.V. Marie & Winifred, 155 F. Supp. 37, 1957 U.S. Dist. LEXIS 2892, 1958 A.M.C. 861 (D. Mass. 1957) .
But see Exchange Transp. Int'l, Inc. v. M/V Port of Savannah, 686 F. Supp. 905, 1987 U.S. Dist. LEXIS 6190, 1988
A.M.C. 704 (S.D. Ga. 1987) (A charterer's agent does not acquire a maritime lien where he failed to insist on an
assignment of the stevedore funds to be applied to the balance due for services rendered to a specific vessel, the
stevedore had applied these funds to another vessel's account. The agent had intended for the payment to entitle him to
lienor status, but as the agent did not clearly state his intentions to the stevedore, no maritime lien resulted.); Tramp Oil
& Marine, Ltd. v. M/V Mermaid I, 630 F. Supp. 630, 1986 U.S. Dist. LEXIS 29596, 1987 A.M.C. 129 (D.P.R.), aff'd,
805 F.2d 42, 1986 U.S. App. LEXIS 33593, 1987 A.M.C. 866 (1st Cir. 1986) .

(n3)Footnote 3. The Rupert City, 213 F. 263, 1914 U.S. Dist. LEXIS 949 (W.D. Wash.1914) .

(n4)Footnote 4. The Vedas, 17 F.2d 121, 1926 U.S. Dist. LEXIS 1648 (S.D. Fla. 1926) ; see The Rupert City,
213 F. 263, 1914 U.S. Dist. LEXIS 949 (W.D. Wash. 1914) .

The Restatement of Contracts, § 150 (2) (1932) provides: "An assignment is not ineffective because it is conditional,
revocable or voidable by the assignor for lack of consideration or for other reason, or because it is within the provisions
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of a Statute of Frauds."

Although assignments are often made ostensibly without consideration, in most cases value has been provided in the
form of previous advances. See § 33 infra.

(n5)Footnote 5. "To ... allow the owner and those standing in privity with him to have a secret lien upon the vessel
would open the door to fraud and collusion ..." The Cimbria, 214 F. 128, 131, 1914 U.S. Dist. LEXIS 1792 (D.N.J.
1914) . Accord The Kongo, 155 F.2d 492, 1946 U.S. App. LEXIS 3211, 1946 A.M.C. 1200 (6th Cir.) , cert. denied,
329 U.S.735, 67 S. Ct. 99, 91 L. Ed. 635, 1946 U.S. LEXIS 2023 (1946) ; The Frank Brainerd, 3 F.2d 664, 1925 U.S.
Dist. LEXIS 886 (D.Me. 1925) ; The Samuel Little, 206 F. 686, 1913 U.S. Dist. LEXIS 1466 (E.D.N.Y. 1913) ; United
States v. Jane B. Corp., 167 F. Supp. 352, 1958 U.S. Dist. LEXIS 3420, 1966 A.M.C. 432 (D. Mass. 1958) ; Security
Pac. Nat. Bank v. O.S. Pacific Pride, 549 F. Supp. 53, 1982 U.S. Dist. LEXIS 9758, 1983 A.M.C. 769 (W.D. Wash.
1982) (In an action to foreclose on a preferred ship mortgage executed by a partnership to secure a bank loan, three of
the partners moved for summary judgment to foreclose second preferred ship mortgage so as to increase the amount
available to them to bid at the sale of the ship. The court refused to recognize that the ship mortgage granted by the
partnership in favor of the individual partners was valid. The court concluded that owners, part owners, joint venturers
and stockholders cannot have a valid maritime lien on a vessel in which they own an interest.); Medina v. Marvirazon
Compania Naviera, S.A., 533 F. Supp. 1279, 1982 U.S. Dist. LEXIS 9342, 1983 A.M.C. 2116 (D. Mass. 1982) , aff'd,
709 F.2d 124, 1983 U.S. App. LEXIS 26780, 1983 A.M.C. 2113 (1st Cir. 1983) (After sale of the ship, crew and captain
sought back wages. Tsavaris claimed a seaman's wage lien for money he advanced to satisfy obligations of operator and
the shipper, which included paying the crew. The court recognized that a seaman's wage lien is assignable (citing The
Kongo, 155 F.2d 492, 494, 1946 U.S. App. LEXIS 3211 (6th Cir.) , cert. denied, 329 U.S. 735, 67 S. Ct. 99, 91 L. Ed.
635, 1946 U.S. LEXIS 2023 (1946)) , but additionally noted that the assignee must be a stranger to the title and not
someone who is an owner or part owner (citing 2 Benedict on Admiralty, § 26 (7th ed., 1980)). In determining whether
Tsavaris was sufficiently detached from ownership, the court examined the extent of his fiduciary relationship with the
vessel and its owners. The court concluded after aking into account Tsavaris's "cavalier attitude" towards his
investment, his advancement of funds without receiving any security or promissory note in return, coupled with his
willingness to sign documents for the company when corporate officers were present sufficient to suggest a fiduciary
relationship, thus denying him a lien. The court further opined that "in view of Tsavaris's close relationship to the
operating company, it would be inequitable to allow him to assert a lien that would exclude parties whose claims arose
from arms-length transactions with the vessel from recovering in rem.").

For a full discussion concerning the right of owners and part owners to secure liens see § 33 infra.

(n6)Footnote 6. The President Arthur, 25 F.2d 999, 1928 U.S. Dist. LEXIS 1152 (S.D.N.Y. 1928) ; The
Bethlehem, 286 F. 400, 1923 U.S. Dist. LEXIS 1790 (E.D. Pa. 1923) ; Long Island Tankers Corp. v. S.S.Kaimana, 265
F. Supp. 723, 1967 U.S. Dist. LEXIS 8935 (N.D. Cal. 1967) , aff'd, 401 F.2d 182, 1968 U.S. App. LEXIS 5238 (9th Cir.
1968) , cert. denied, 393 U.S. 1095, 89 S. Ct. 879, 21 L. Ed. 2d 785, 1969 U.S. LEXIS 2559 (1969) .

(n7)Footnote 7. The Pride of America, 19 F. 607, 1884 U.S. Dist. LEXIS 41 (N.D.N.Y. 1884) .

(n8)Footnote 8. Mayo v. The Chelmsford, 34 F. 399, 1888 U.S. Dist. LEXIS 42 (E.D. Pa. 1888) .

(n9)Footnote 9. Fechtenburg v. The Bark Woodland, 104 U.S. (14 Otto) 180, 26 L. Ed. 705, 1881 U.S. LEXIS
1986 (1881) .
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§ 27. Survival of Maritime Lien.

The maritime lien, being a property right, survives the death of the lienholder in all instances and passes to his heirs or
devisees. Therefore, if a lien arises from personal injury (e.g., through failure of the shipowner to furnish a seaworthy
vessel) the right of action will not abate with the death of the person. n1 In wrongful death situations, certain classes of
dependents of a non-seaman may have a lien remedy by virtue of the Death on the High Seas Act if the injury occurred
beyond the territorial limits of the states, n2 or, if the injury occurred within territorial waters, under general maritime
law as enunciated by the Supreme Court in Moragne v. States Marine Lines, Inc. n3 If a seaman dies from a maritime
injury, his personal representative may combine in one cause of action his in personam remedies under the Jones Act n4
with his remedies under the Death on the High Seas Act and general maritime law. Death actions are discussed in
Chapter VII.

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawMaritime LiensNatureGeneral OverviewAdmiralty LawMaritime LiensPriority & SourcesTortAdmiralty
LawPersonal InjuriesDeath ActionsDeath on the High Seas ActGeneral OverviewAdmiralty LawPersonal InjuriesDeath
ActionsWrongful Death & SurvivalSurvival ActionsAdmiralty LawPersonal InjuriesMaritime Workers' ClaimsJones
ActGeneral Overview

FOOTNOTES:
(n1)Footnote 1. Merchants' Mutual Ins. Co. v. Baring, 87 U.S. (20 Wall.) 159, 22 L. Ed. 250, 1873 U.S. LEXIS 1497
(1874) ; The Ticeline, 208 F. 670, 1913 U.S. Dist. LEXIS 1262 (S.D.N.Y. 1913) , aff'd, 221 F. 409, 1915 U.S. App.
LEXIS 1346 (2d Cir. 1915) ; The Lafayette, 269 F. 917, 1920 U.S. App. LEXIS 192 (2d Cir. 1920) ; Amoth v. United
States, 3 F.2d 848, 1925 U.S. Dist. LEXIS 907, 1925 A.M.C. 414 (D. Or. 1925) ; Taylor v. Atlantic Maritime Co., 179
F.2d 597, 1950 U.S. App. LEXIS 3742, 1950 A.M.C. 352 (2d Cir.) , modified, 181 F.2d 84, 1950 U.S. App. LEXIS 2552
(1950) , and cert. denied, 341 U.S. 915, 71 S. Ct. 736, 95 L. Ed. 1350, 1951 U.S. LEXIS 1968 (1951) .

(n2)Footnote 2. 46 U.S.C. §§ 30301-30308. § 30302 provides: "When the death of an individual is caused by
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wrongful act, neglect, or default occurring on the high seas beyond 3 nautical miles from the shore of the United States,
the personal representative of the decedent may bring a civil action in admiralty against the person or vessel
responsible. The action shall be for the exclusive benefit of the decedent's spouse, parent, child, or dependent relative."

(n3)Footnote 3. 398 U.S. 375, 90 S. Ct. 1772, 26 L. Ed. 2d 339, 1970 A.M.C. 967 (1970) . Although Moragne
dealt with death arising in state waters, there appears to be no reason why a remedy under the general maritime law
should not be available when death occurs on the high seas. See § 84 infra.

(n4)Footnote 4. Merchant Marine Act (Jones Act), 46 U.S.C. § 688 (recodified as 46 U.S.C. §§ 30104-05): "[I]n
case of the death of any seaman as a result of any such personal injury [in the course of his employment] the personal
representative of such seaman may maintain an action for damages at law with the right of trial by jury ...."
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§ 28. Quasi In Rem Process; Foreign Attachment and Garnishment Under Rule B.

Supplemental Admiralty Rule B provides for the prejudgment attachment or garnishment of the defendant's personal
property in in personam admiralty actions. Rule B was amended effective August 1, 1985 and certain technical
corrections were made in 1987. n1 The purpose of the 1985 Amendment was to remove questions of the
constitutionality of the Rule that had arisen post-Sniadach-Fuentes. n2

Rule B has the effect of providing for quasi in rem jurisdiction because under its provisions, "in personam jurisdiction
over the defendant is obtained by compelling its appearance through attachment of its goods and chattels, or credits and
effect." n3 This results from the fact that Rule B attachment and garnishment, by its terms, is available only "if the
defendant shall not be found within the district." In order to be "found" within the district, the defendant must satisfy a
two-pronged test: first, it must have engaged in sufficient activity in the district to satisfy the minimum contacts
requirement for due process in the exercise of in personam jurisdiction, and second, it must be amenable to service of
process within the district. n4 The Eleventh Circuit has held that the availability of foreign attachment under Rule B is
not affected by the provisions of Federal Rule of Civil Procedure 4(f) relating to the territorial scope of valid service. n5

The procedure under Rule B, n6 as amended, is to prepare a summons and verified complaint along with an affidavit
stating that the defendant cannot be located within the territorial jurisdiction of the court and an "Order For Process
Issued Pursuant to Rule B," and to appear before a judge for signature of the order--if he determines that sufficient
grounds are present for issuance of the attachment. n7 In the event it is not possible to have the order signed by a judge,
the attorney should prepare a "Certification of Exigent Circumstances" detailing the urgency of the situation, and have
the clerk sign the order for attachment. n8

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPractice & ProcedureAttachment & GarnishmentIn Rem Actions GenerallyCivil
ProcedureJurisdictionPersonal Jurisdiction & In Rem ActionsIn Rem ActionsQuasi in Rem Actions
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FOOTNOTES:
(n1)Footnote 1. Supplemental Rule B provides:

(1) When Available; Complaint, Affidavit, Judicial Authorization, and Process. In an in personam action:

(a) If a defendant is not found within the district when a verified complaint praying for attachment and the affidavit
required by Rule B(1)(b) are filed, a verified complaint may contain a prayer for process to attach the defendant's
tangible or intangible personal property--up to the amount sued for--in the hands of garnishees named in the process.

(b) The plaintiff or the plaintiff's attorney must sign and file with the complaint an affidavit stating that, to the affiant's
knowledge, or on information and belief, the defendant cannot be found within the district. The court must review the
complaint and affidavit and, if the conditions of this Rule B appear to exist, enter an order so stating and authorizing
process of attachment and garnishment. The clerk may issue supplemental process enforcing the court's order upon
application without further court order.

(c) If the plaintiff or the plaintiff's attorney certifies that exigent circumstances make court review impracticable, the
clerk must issue the summons and process of attachment and garnishment. The plaintiff has the burden in any
post-attachment hearing under Rule E(4)(f) to show that exigent circumstances existed.

(d)

(i) If the property is a vessel or tangible property on board a vessel, the summons, process, and any supplemental
process must be delivered to the marshal for service.

(ii) If the property is other tangible or intangible property, the summons, process, and any supplemental process
must be delivered to a person or organization authorized to serve it, who may be (A) a marshal; (B) someone under
contract with the United States; (C) someone specially appointed by the court for that purpose; or, (D) in an action
brought by the United States, any officer or employee of the United States.

(e) The plaintiff may invoke state-law remedies under Rule 64 for seizure of person or property for the purpose of
securing satisfaction of the judgment.

(2) Notice to Defendant. No default judgment may be entered except upon proof--which may be by affidavit--that:
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(a) the complaint, summons, and process of attachment or garnishment have been served on the defendant in a manner
authorized by Rule 4;

(b) the plaintiff or the garnishee has mailed to the defendant the complaint, summons, and process of attachment or
garnishment, using any form of mail requiring a return receipt; or

(c) the plaintiff or the garnishee has tried diligently to give notice of the action to the defendant but could not do so.

(3) Answer.

(a) By Garnishee. The garnishee shall serve an answer, together with answers to any interrogatories served with the
complaint, within 21 days after service of process upon the garnishee. Interrogatories to the garnishee may be served
with the complaint without leave of court. If the garnishee refuses or neglects to answer on oath as to the debts, credits,
or effects of the defendant in the garnishee's hands, or any interrogatories concerning such debts, credits, and effects
that may be propounded by the plaintiff, the court may award compulsory process against the garnishee. If the garnishee
admits any debts, credits, or effects, they shall be held in the garnishee's hands or paid into the registry of the court, and
shall be held in either case subject to the further order of the court.

(b) By Defendant. The defendant shall serve an answer within 30 days after process has been executed, whether by
attachment of property or service on the garnishee.

(n2)Footnote 2. Sniadach v. Family Finance Corp., 395 U.S. 337, 89 S.Ct. 1820, 32 L. Ed. 2d 349, 1969 U.S.
LEXIS 1365 (1969) ; Fuentes v. Shevin, 407 U.S. 67, 92 S. Ct.1983, 32 L. Ed. 2d 556, 1972 U.S. LEXIS 42 (1972) ;
Mitchell v. W.T. Grant Co., 416 U.S. 600, 94 S. Ct. 1895, 40 L. Ed. 2d 406, 1974 U.S. LEXIS 137 (1974) ; and North
Georgia Finishing Co. v. Dichem, Inc., 419 U.S. 601, 95 S. Ct. 719, 42 L. Ed. 2d 751, 1975 U.S. LEXIS 24 (1975) .
Shaffer v. Heitner, 433 U.S. 186, 97 S. Ct. 2569, 53 L. Ed. 2d 683, 1977 U.S. LEXIS 139 (1977) .

Because Rule B did not require preattachment notice to the defendant and judicial hearing--the writ was issued by the
clerk upon the filing of a verified complaint accompanied by an affidavit that the defendant could not be found within
the district--its constitutionality was attacked on the ground that it did not comport with due process. See, e.g., Haag v.
Kitson & Co., 1982 A.M.C. 187 (D. Mass.1980) , aff'd mem., 647 F.2d 160 (1st Cir. 1981) ; Crysen Shipping Co. v.
Bona Shipping Co., Ltd., 1983 A.M.C. 237 (M.D. Fla. 1982) ; Cooper Shipping Co., Inc., v. Century 21 Exposition,
1983 A.M.C. 244 (M.D. Fla. 1982) ; and Schiffahartsgesellschaft Leonhardt & Co. v. A. Bottacchi S.A. de
Navegacion, 552 F. Supp. 771, 1982 U.S. Dist. LEXIS 9921, 1983 A.M.C. 1301 (S.D. Ga.1982) , rev'd, 732 F.2d 1543,
1984 U.S. App. LEXIS 22118, 1984 A.M.C. 2113 (11th Cir. 1984) , rev'd on other grounds, 773 F.2d 1528, 1985 U.S.
App. LEXIS 21852, 1986 A.M.C. 1 (11th Cir. 1985) .

The Ninth Circuit, however, in Polar Shipping Ltd. v. Oriental Shipping Corp., 680 F.2d 627, 1982 U.S. App.
LEXIS 17824, 1982 A.M.C. 2330 (9th Cir. 1982) , found that the reasoning used by other courts to uphold the
constitutionality of in rem process under Supplemental Rule C (for a discussion of these cases see § 22, supra) applied
with equal force to foreign attachments under Rule B. The court went on to say that the unique nature and requirements

Page 102
2-II Benedict on Admiralty § 28



of admiralty actions made Fuentes and its progeny inapplicable to maritime attachment cases. Other courts had
previously decided cases using this same analysis. See Grand Bahama Petroleum Co., Ltd. v. Canadian Transportation
Agencies, Ltd., 450 F. Supp. 447, 1978 U.S. Dist. LEXIS 18553, 1978 A.M.C. 789 (W.D. Wash. 1978) ; Filia Compania
Naviera, S.A. v. Petroship, S.A., 1982 A.M.C. 1217 (S.D.N.Y.1982) .

(n3)Footnote 3. Polar Shipping Ltd. v. Oriental Shipping Corp., 680 F.2d 627, 1982 U.S. App. LEXIS 17824,
1982 A.M.C. 2330, 2332 (9th Cir. 1982) .

Ownership of a vessel, while unnecessary for maritime lien to issue against a defendant, is essential for attachment.
Interpool v. Char Yigh Marine (Panama) S.A., 890 F.2d 1453, 1456, 1989 U.S. App. LEXIS 18101, 1990 A.M.C. 1 (9th
Cir. 1989), amended, reh'g en banc denied, 918 F. 2d 1476, 1990 U.S. App. LEXIS 20639, 1991 A.M.C. 905 (9th Cir.
1990), appeal after remand, 34 F. 3d 1072, 1994 U.S. App. LEXIS 32078 (9th Cir. 1994). The Ninth Circuit held that a
bare boat charter party with a balloon payment purchase requirement constituted a sufficient property interest on the
part of the charterer to allow attachment of the vessel, because the intent of the parties was to enter into asale and loan
agreement, and this was really a disguised security interest. Cancelling the charter party did not therefore terminate the
charterer's attachable interest. The court applied the principles of U.C.C. Art. 1, § 201, which distinguishes between
pure leases and disguised security interests.

(n4)Footnote 4. Seawind Compania, S.A. v. Crescent Line, Inc., 320 F.2d 580, 1963 U.S. App. LEXIS 4682, 1964
A.M.C. 617 (2d Cir. 1963) ; Metal Transport Corp. v. Canadian Transport Co., 526 F. Supp. 234, 1981 U.S. Dist.
LEXIS 9946, 1982 A.M.C. 2097 (S.D.N.Y. 1981) ; Bonito Offshore II v. Italmare, S.p.A., 1983 A.M.C. 538 (E.D. Va.
1982) .

The following cases discuss whether the defendant could be "found" within the district in particular instances.

Defendant "found" within district. Metal Transport Corp. v. Canadian Transport Co., 526 F. Supp. 234, 1982
A.M.C. 2097 (S.D.N.Y. 1981) (Where the record showed that the defendant had sufficient contacts with the forum
district for the exercise of in personam jurisdiction--the defendant's vessels made regular calls at the Port of New York
and the defendant conducted regular and systematic business in New York--and that the defendant was amenable to
service of process in the district, the defendant could be "found" within the district and the maritime attachment of the
defendant's New York bank account under Supplemental Rule B(1) was, therefore, improper.); Gahr Development,
Inc. v. Nedlloyd Lijnen, B.V., 542 F. Supp. 1224, 1982 U.S. Dist. LEXIS 13536, 1983 A.M.C. 573 (E.D. La. 1982) , aff'd,
723 F.2d 1190, 1984 U.S. App. LEXIS 25954, 1986 A.M.C. 296 (5th Cir. 1984) (Where the defendant shipowner, who
had sufficient contacts with the forum district to satisfy the requirements of in personam jurisdiction, informed the
plaintiff in writing three weeks prior to the Rule B(1) attachment that its local agent was authorized to accept service of
process, the defendant could be "found" within the district and the attachment was quashed. Under FRCP 4(d)(3) simple
designation of the agent by the defendant is enough to constitute an "appointment"; a formal, burdensome procedure is
not required.); Bonito Offshore II. v. Italmare, S.p.A., 1983 A.M.C. 538 (E.D. Va. 1982) (The court vacated the
attachment where the defendant subjected itself to service by filing a general appearance prior to service of the
attachment and established that it had sufficient contacts with the Eastern District of Virginia as result of the numerous
calls by its vessels at Hampton Roads in the three year period preceding the attachment.).

Defendant "not found" within district. Cobelfret-Cie Belge v. Samick Lines Co., 542 F. Supp. 29, 1982 U.S. Dist.
LEXIS 13072, 1983 A.M.C. 547 (W.D. Wash. 1982) (Although the numerous calls by the defendant's vessels on local
ports constituted sufficient contacts with the forum district to satisfy the requirements for in personam jurisdiction, the
defendant could not be "found" within the district for the purpose of quashing a Supplemental Rule B(1) maritime
attachment where it had never appointed a local agent to accept service of process and was not listed in any local
directory of marine companies. The ship-owner's local husbanding agent could not be considered the owner's agent for
service of process where it provided services to the defendant on a ship-to-ship basis.); Rea B Shipping Corp. v.
Uiterwyk Lines, 1983 A.M.C. 544 (D. Md. 1982) (Where the defendant did not have sufficient contacts with the forum
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district to satisfy the due process requirements for in personam jurisdiction and the plaintiff's attorneys, despite the
exercise of due diligence, could not locate a local agent of the defendant to accept service of process, the court refused
to vacate a Rule B(1) maritime attachment. The fact that the defendant could be served in another district pursuant to
the forum state's long arm statute did not cause the defendant to be "found" within the district for Rule B purposes.);
K/S Ditle v Chartering A/S & Co. v. Egeria S.p.A. di Navigazione, 1982 A.M.C. 1817 (E.D. Va. 1982) (The court
found that service of process upon a husbanding agent was sufficient where the service was made while the vessel was
within the district and the husbanding agent was still acting on behalf of the principal at the time service was made. The
court, however, refused to vacate the attachment because there was no in personam jurisdiction over the defendant
where the cause of action did not arise in the district and the defendant was not doing business within the district where
it vessels had made only four cals on district ports within a two-year period.). Navieros Inter-Americanos, S.A. v. M/V
Vasilia Express, et al., 120 F.3d 304, 1997 U.S. App. LEXIS 19479, 1997 AMC 2845 (1st Cir. 1997) (Upholding the
district court's order to attach the vessel despite the last-minute appointment of local counsel by the foreign defendant
corporation); Heidmar, Inc., et al. v. Anomina Ravennate Di Armamento SP.A of Ravenna, et al., 1998 U.S.App.LEXIS
592 (5th Cir. 1998) (Demonstrating the district court's error in establishing the defendant's presence within the district
for the purpose of ordering the release of a bond).

(n5)Footnote 5. LaBanca v. Ostermunchner, 664 F.2d 65, 1981 U.S. App. LEXIS 15195, 1982 A.M.C. 205 (11th
Cir. 1981) (Plaintiff commenced a personal injury action in the Middle District of Florida against the defendants for
negligent operation of a pleasure craft. The sheriff was unable to serve the defendants, however, because they had
returned to their home in Venezuela. An attempt to proceed against the boat in rem was also unsuccessful because the
marshal was unable to locate the vessel. The plaintiff then commenced an in personam action against the defendants
and, pursuant to Supplemental Admiralty Rule B(1), had a maritime attachment and garnishment served against a bank
account that the defendants maintained in the district. Rule B(1) allows such quasi in rem process "if the defendant shall
not be found within the district." The defendant attacked the validity of the attachment on the ground that in watercraft
accident cases Florida law permits substitute service on the Florida Secretary State. The defendant argued, therefore,
that the defendant's statutory agent could be found within the district, thereby rendering service invalid under
Supplemental Rule B(1). The Secretary of State's office, however, was located in the Northern and not the Middle
District of Florida. The defendant attempted to avoid this difficulty by arguing that Rule B(1) was modified by Federal
Civil Rule 4(f) which allows valid service within any district of the same state as the forum. The Eleventh Circuit,
however, held that such a result was directly contrary to the Advisory Committee's statement that Rule 4(f) should not
affect the availability of maritime attachment and garnishment. The court acknowledged that this result created "an odd
distinction between single district and multi-district states." For example, if Florida had been a single district state,
service under Supplemental Rule B(1) would have been invalid. The court concluded, however, that "this distinction
was intended by Congress and is consistent with raditional admiraly practice.").

(n6)Footnote 6. See Fed. R. Civ. P. Supplemental Rule E reprinted in 5 Benedict on Admiralty 247 (7th ed. 1990).

(n7)Footnote 7. See Jarvis, An Introduction to Maritime Attachment Practice Under Rule B, 20 J. Mar. L. & Com.
521 (1989).

(n8)Footnote 8. Fed. R. Civ. P. Supplemental Rule B, and Jarvis, An Introduction to Maritime Attachment Practice
Under Rule B. 20 J. Mar. L. & Com. 521 (1989).
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§ 31. In General.

In the light of what has been stated in the preceding sections, a maritime lien may be defined as a claim constituted by
law as a privileged claim upon maritime property arising in respect of service done to it, or injury caused through its
instrumentality, or credit given upon its security or otherwise arising out of the incidents of maritime navigation, such as
contributions for general average and salvage claims, which privileged claims are carried into effect by special legal
process of a maritime action in rem. n1 A maritime lien arises only in respect of such of the maritime transactions as
are recognized by the customary maritime law accepted in this country or through the existence of statutory law. n2 No
general principle can be stated which will cover all situations, and, accordingly, each situation must be separately
considered. The maritime property referred to includes a vessel in being, n3 its cargo, n4 freight and subfreights, n5 but
does not include immovable maritime property n6 such as wharves, bridges or floating structures moored permanently
to the shore or the seabed which are not deemed to be vessels.

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawMaritime LiensGeneral OverviewAdmiralty LawPractice & ProcedureAttachment & GarnishmentIn
Rem Actions GenerallyAdmiralty LawPractice & ProcedureAttachment & GarnishmentIn Rem Actions

FOOTNOTES:
(n1)Footnote 1. Bethlehem Steel Corp. v. S/T Valiant King, 1977 A.M.C. 1719 (E.D. Pa. 1974) (a proceeding in rem is
not an unconstitutional denial of due process); The Lamington, 87 F. 752 (E.D. N.Y.1898) ; The Westmoor, 27 F.2d
886 (D. Or. 1928) ; The Joseph Warner, 32 F. Supp. 532 (D. Mass.1939) ; Currie v. M'Knight [1897] A.C. 97.

(n2)Footnote 2. See North End Oil, Ltd. v. M/V Ocean Confidence, 777 F. Supp. 12, 1992 A.M.C. 1067 (C.D. Cal.
1991) (A provider of bunkers to be used on a vessel had no maritime lien against the vessel where, under applicable
English law, an English court would not recognize the existence of a maritime lien. An English court would dismiss the

Page 108



case as an action in rem because it was not initiated by a writ issued by the Admiralty Registry of the High Court and
served within that court's jurisdiction. Even if served adequately, plaintiff would still not have a right under English law
to proceed in rem against the vessel since the "relevant person," the sub-time charterer, was neither the beneficial owner
of all shares in the ship nor the charterer of the ship under a charter by demise.); Trinidad Foundry v. M/V Kas
Camilla, 776 F. Supp. 1558, 1991 A.M.C. 2166 (S.D. Fla. 1991) , aff'd, 966 F.2d 613 (11th Cir. 1992) (The district
court had no in rem jurisdiction over a vessel in an action to recover for repair work performed, where the parties had
stipulated that English law applied to the case, even though under English law, furnishing necessaries to a vessel gives
rise to a statutory right in rem. Pursuant to Supplemental Rule C, an in rem action may only be brought to enforce a
maritime lien. Plaintiff's statutory right in rem, however, was not equivalent to a maritime lien under American law.
While under American law, a maritime lien specifically encompasses necessaries, English law specifically excludes
necessaries from the scope of a maritime lien and attaches to it a statutory right in rem.).

The Suits in Admiralty Act, 46 U.S.C. app. § 741,and the Public Vessels Act, 46 U.S.C. app. § 788, for instance,
exempt public vessels from seizure, arrest or liens. It has been held, however, that a libel in personam is actionable
against the government, and such an action could be determined on principles of in rem liability under maritime law and
thus effectually enforce a maritime lien. Stevens Technical Servs. v. United States, 913 F.2d 1521, 1991 A.M.C. 2497
(11th Cir. 1990) (The district court erred in dismissing plaintiff subcontractor's in personam complaint against the
United States asserting a maritime lien for repairs to a naval vessel. The Public Vessels Act and the 1960 amendments
to the Suits in Admiralty Act authorizes a libel in personam against the government with respect to all public vessels in
accordance with in rem principles.); Marine Coatings of Ala., Inc. v. United States, 932 F.2d 1370, 1991 A.M.C. 2487
(11th Cir.1991) (An in personam action may be maintained on principles of in rem liability notwithstanding prohibition
on creation of lien against public vessels.); Turecamo of Savannah, Inc. v. United States, 36 F.3d 1083 (11th Cir. 1993)
(Liens Act, 46 U.S.C. §§ 31301-31343 (1988), does not prohibit cause of action in personam against the United States
in rem principles to enforce claim for towing services provided to public vessel.) against the United States based upon
in rem liability where recovery is sought through a maritime lien on a public vessel.); cf. Triton Container Int'l Ltd. v.
M/V Itapage, 774 F.Supp. 1349, 1991 A.M.C. 2319 (M.D. Fla.1990) (Since defendant Brazilian country's vessel was not
owned, demise chartered, or operated by that country's government, it was not a "public vessel" as defined in § 30101 of
the Federal Maritime Lien Act and was therefore not excludedfrom the creation of a maritime lien under § 31342(b) of
the Act. The court refused to adopt the broader definition of "public vessels" contained in the Foreign Sovereign
Immunities Act, as defendant requested.).

(n3)Footnote 3. See Vol. 1, Chapter X for definition of "vessel." See also J.C. Penny-Gwinn Corp. v. McArdle, 27
F.2d 324 (5th Cir. 1928) , cert. denied, 278 U.S. 632, 49 S. Ct. 31, 73 L. Ed. 550 (1928) , reh'g denied, 278 U.S. 570,
49 S.Ct. 92, 73 L.Ed. 512 (1928) ; The Galena, Dubuque, Dunleith & Minn. Packet Co. v. The Rock Island R.R.
Bridge, 73 U.S. (6 Wall.) 213, 18 L. Ed. 753 (1867)) ; First Marine Shipyard v. Vessel Vernon C. Bain, 1991 A.M.C.
332 (S.D.N.Y. 1990) (Contract for conversion of a ferry boat to a floating prison is maritime because the continued
status of vessel's registration, ongoing voyages under tow for inspection, and residual utility as a vessel, imbue the
contract with requisite maritime nature.).

(n4)Footnote 4. The Galena, Dubuque, Dunleith & Minn. Packet Co. v. The Rock Island R.R. Bridge, 73 U.S. (6
Wall.) 213, 18 L. Ed. 753 (1867) .

(n5)Footnote 5. United States v. Freights of Mount Shasta, 274 U.S. 466, 47 S. Ct. 666, 71 L. Ed. 1156, 1927
A.M.C. 943 (1927) ; Schirmer Stevedoring Co., Ltd. v. Seaboard Stevedoring Corp., 306 F.2d 188 (9th Cir.1962) ;
Ocean Cargo Lines, Ltd. v. North Atlantic Marine Co., Inc., 227 F. Supp. 872 (S.D.N.Y. 1964) ; Morrisey v. S.S. A. & J.
Faith, 238 F. Supp. 877 (N.D. Ohio 1964) .

(n6)Footnote 6. The Galena, Dubuque, Dunleith & Minn. Packet Co. v. The Rock Island R.R. Bridge, 73 U.S. (6
Wall.) 213, 18 L. Ed. 753 (1867) .
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§ 32. Vessel's Apparel and Appurtenances.

The term "vessel" includes its apparel and appurtenances. n1 While equipment on board which has been purchased is
clearly subject to a lien, a problem often arises as to loaned or leased property which appears to belong to the vessel.
The general rule is that a shipowner or mortgagor of a vessel can only pledge that which he owns or has a right to
acquire. n2 But if leased equipment could never be attached and sold in satisfaction of a lien against the vessel, potential
creditors boarding a vessel to appraise its value would be unable to rely on appearances, and thus would be reluctant to
extend credit. On the other hand, to abrogate the rule and always subject leased property to the risk of attachment would
impede the free flow of maritime commerce since the ship might have great difficulty in securing needed equipment. To
balance these conflicting interests, the law has developed criteria for determining whether equipment is to be considered
leased as to innocent third parties or whether it is to be deemed to belong to the vessel as to such parties.

a. Status of the Equipment.

It has been held that "equipment installed aboard a vessel, which become an integral part of the vessel and are essential
to its navigation and operation, are subject to the maritime liens upon a vessel, regardless of who the actual owner may
be." n3 In determining what is essential to navigation and operation of the vessel, one must look to the purpose of the
voyage for which the equipment is employed. Such equipment need not be usual to a particular vessel to be considered
an appurtenance; it is sufficient if it is essential to the purpose of the vessel when seized. n4

Otherwise nonessential equipment which transforms the vessel from one type of carrier to another, is deemed essential
to the new purpose of the vessel, and thus becomes an appurtenance which may be included in the sale of the vessel. n5
An exception arises where equipment is placed aboard for a special purpose of an emergency nature. n6

b. Intent of the Parties.

The intention of the parties regarding the treatment of the equipment in question and the degree to which the parties'
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intentions are apparent to innocent third parties will affect the determination as to whether such equipment will be
deemed to be an appurtenance. n7 A court will not always give effect to the express or implied intent of the parties,
however, where the existence of a lease is not readily apparent to third parties. n8

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawMaritime LiensNatureProperty Subject to LienAdmiralty LawMaritime LiensPriority &
SourcesContractsWages

FOOTNOTES:
(n1)Footnote 1. See Volume 1, Chapter X. An appurtenance is that property aboard a vessel which constitutes its
tackle, apparel and furniture, and is deemed a part of the vessel subject to any liens for which the vessel has been
pledged as security, whether or not such pledge is made before or after the appurtenances are placed aboard (see, e.g.,
The Joseph Warner, 32 F. Supp. 532, 1940 A.M.C. 216 (D. Mass. 1939)) . See also, Stewart & Stevenson Services, Inc.
v. M/V CHRIS WAY MACMILLAN, 890 F.Supp. 552 (N.D. Miss. 1995) (The term "vessel" under the Ship Mortgage Act
includes a documented vessel which sank, was raised, and was placed in dry dock for over a year, with propellers and
tail shafts removed.)

(n2)Footnote 2. United States v. F/V Golden Dawn, 222 F. Supp. 186, 1964 A.M.C. 691 (E.D.N.Y. 1963) ; C.I.T.
Corp. v. O/S Peggy, 424 F.2d 767, 1970 A.M.C. 1550 (5th Cir. 1970) .

(n3)Footnote 3. United States v. F/V Sylvester F. Whalen, 217 F. Supp. 916, 1963 A.M.C. 2389 (D. Me. 1963)
(fathometer and radar equipment aboard vessel were essential to its navigation and operation as a fishing vessel and
therefore subject to preferred ship mortgage); cf. First Suffolk Nat'l Bank v. Air Brant, 125 F. Supp. 709, 1955 A.M.C.
2130 (E.D.N.Y. 1954) (fathometer was not so integrated as to be subject to mortgage; however, fishing pumps were);
Turner v. United States, 27 F.2d 134, 1928 A.M.C. 1089 (2d Cir. 1928) (refrigerator essential to operation of vessel as
transporter of refrigerated cargo); Katherine, 15 F.2d 387, 1926 A.M.C. 878 (E.D. La. 1926) (radio apparatus necessary
and usual equipment to vessel); Augusta, 15 F.2d 727 (E.D. La. 1920) (wireless necessary and usual equipment of a
steamship even where not required by law); Hope, 191 F. 243 (D. Mass. 1911) (engine and net lifter with motor held
appurtenances subject to lien); Nat'l Bank of Commerce v. John T., 1949 A.M.C. 328 (W.D. Wash. 1947) (submarine
signal equipment not essential to the operation of a fishing vessel even though it renders it more efficient).

(n4)Footnote 4. Southwest Washington Prod. Credit Ass'n v. O/S New San Joseph, 1977 A.M.C. 1123 (N.D. Cal.
1977) (sonar equipment is an integral part of a modern fishing vessel and therefore included under a preferred ship
mortgage. Furthermore, since the vessel was operating primarily in one state's territorial and contiguous waters and had
its home port for documentation purposes in that state, the mortgagee's compliance with Article 9 of the U.C.C.,
regarding the recording of a security interest in after-acquired property, extended the term of the preferred mortgage to
that property); Frolic, 148 F. 921 (D.R.I. 1906) (chronometer subject to seizure in forfeiture of vessel where lessor
consented to its use as an appurtenance, albeit for a special purpose). But see Kawasaki Heavy Indus. v. M/V Sorrento,
1982 A.M.C. 2990 (E.D. Va. 1982) (where a maintenance contract provided that title to spare engine parts would not
pass to the shipowner until the parts were installed, the parts did not rise to the level of "integral" parts of the vessel
unless and until they were placed in the engine. The parties were seeking to minimize time and expense involved in
making repairs and the parts could have been just as easily stored at various ports along the ship's route. Thus the parts
were not necessary for the navigation of the ship and could not be sold to satisfy a maritime lien against the vessel);
W.R. Grace & Co. v. Charleston Lighterage & Tr. Co., 95 F. Supp. 249, (E.D.S.C. 1951) , modified on other grounds,
193 F.2d 539, 1952 A.M.C. 689 (4th Cir. 1952) (hoist and derrick used in marine repair work but not an integral part of
the vessel necessary to the conduct of ordinary activities not subject to maritime lien); Hirondelle, 21 F. Supp. 223,
1937 A.M.C. 1597 (S.D. Ala. 1937) (radio outfit and automatic alarm equipment maintained, installed and operated by
radio corporation charing owner monthly for services rendered held a business separate and apart from the navigation of
the ship although adding value to the vessel; the lessor's role was considered to be akin to a barber shop or similar
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concession; it is suggested, however, that the result might have been different had the equipment been purchased and
operated by the ship); Showboat, 47 F.2d 286, 1931 A.M.C. 19 (D. Mass. 1930) (schooner used as a restaurant and
dance hall deemed a vessel, and equipment furnished to it as a vessel, i.e., fire extinguishers, were appurtenances
subject to a lien, while those items furnished for the use of the restaurant and dance hall enterprise were not); Learned
v. Brown, 94 F. 876 (5th Cir.1899) (piano placed on board for advertising purposes by music company with proviso that
it could be removed by either party, was not a necessary part of the vessel).

(n5)Footnote 5. Payne v. S.S. Tropic Breeze, 274 F. Supp. 324, 1968 A.M.C. 2389 (D.P.R. 1967) , cert. denied,
400 U.S. 964, 91 S. Ct. 363, 27 L. Ed. 2d 383 (1970) , modified on other grounds, 456 F.2d 137 (1st Cir.1972) (cement
equipment changed vessel from dry cargo carrier to bulk cement carrier).

(n6)Footnote 6. First Nat'l Bank & Trust Co. v. O/S Olive L. Moore, 379 F. Supp. 1382 (W.D. Mich. 1973) , aff'd,
521 F.2d 1401 (6th Cir.1975) (air compressor); The Mildred, 43 F. 393 (4th Cir. 1890) (wrecking outfit).

(n7)Footnote 7. See, e.g., Diane, 45 F. Supp.510 (S.D. Fla. 1942) (refrigerator not an appurtenance where
materialmen did not rely on its addition to the vessel when agreeing to extend additional credit); San Diego Trust &
Savings Bank v. Linda Lee, 1949 A.M.C. 324 (S.D. Cal.1947) (leased radio equipment did not become part of the
vessel where there was an express agreement that lessor retain ownership); C.I.T. Corp. v. O/S Peggy, 424 F.2d 767,
1970 A.M.C. 1550 (5th Cir. 1970) (expressed intent that title not pass in a lease agreement for five years, together with
the fact that radar equipment was easily removable, led to holding that such equipment was not a permanent part of the
vessel subject to mortgage); Stewart & Stevenson Services, Inc. v. M/V CHRIS WAY MACMILLAN, 890 F.Supp. 552
(N.D. Miss. 1995) (Preferred ship mortgage covers propellers and tail shafts delivered to general contractor for purpose
of installation on mortgaged vessel where the shipowner intended they be installed, even though they are not yet aboard
the vessel.).

(n8)Footnote 8. Ocean Recovery Group v. O/S N. Retriever, 1983 A.M.C. 262 (D. Alaska 1982) (an equipment
owner's motion for the release of equipment furnished by it to a vessel currently held under arrest was granted where
nothing in the lease agreement between the owner and the vessel suggested that it was intended as security and the
vessel failed to indicate what evidence it might adduce at trial to show that the agreement was intended as a conditional
sales contract. Based on the conduct of the parties, a separate lease agreement containing an option to purchase was held
to be a conditional sales agreement and release of the equipment under that agreement was denied); United States v.
F/V Golden Dawn, 222 F. Supp. 186, 1964 A.M.C. 691 (E.D.N.Y.1963) (leased fish finder not an appurtenance--the
equipment bore a plate indicating that the lessor was the owner, and the equipment was easily removable without
causing damage to itself or the vessel); accord, Payne v. S.S. Tropic Breeze, 274 F. Supp. 324, 1968 A.M.C. 2389
(D.P.R.1967) , cert. denied, 400 U.S. 964, 91 S. Ct. 363, 27 L. Ed. 2d 383 (1970) , modified on other grounds, 456
F.2d 137 (1st Cir.1972) (cement equipment included in sale of vessel as appurtenances on basis of lessor's failure to
obtain permission from mortgagee prior to installation that it would not be subject to the mortgage, lessor's failure to
indicate ownership on the equipment by means of a name plate, the difficulty of removing the equipment without
damaging it or the vessel, and the equipment had completely transformed the vessel so as to become essential to its
operation and navigation).

Page 112
2-III Benedict on Admiralty § 32



31 of 181 DOCUMENTS

Benedict on Admiralty

Copyright 2011, Matthew Bender & Company, Inc., a member of the LexisNexis Group.

Volume 2: Principles of Admiralty Law Chapters I - XIV
Chapter III SOURCE OF MARITIME LIENS.

2-III Benedict on Admiralty § 33

AUTHOR: By Thomas A. Russell J.D., University of Southern California; B.S., University of California, Berkeley,
Mr. Russell is a partner in Williams Woolley Cogswell Nakazawa & Russell, Long Beach, California. He wishes to
express his appreciation to Richard J. Nikas for his research assistance.

§ 33. Seamen's Claim for Wages.

Since the rights of seamen have always been so highly regarded, there has never been any doubt that they have a
maritime lien for wages against both the ship and its earned freight. n1 Indeed, such liens have been characterized as
"sacred," the Supreme Court declaring that "as long as a plank of the ship remains, the sailor is entitled, against all other
persons, to the proceeds as a security for his wages." n2 Except when salvage is involved, the lien for wages attaches
only to the ship and the earned freight. If freight has been earned but not paid, the seamen have a lien on the cargo for
freight in the same manner as the ship would have. n3 A lien for unpaid wages or maintenance does not encompass
claims for punitive damages and alleged embarrassment and humiliation arising from defendant's failure to pay. n4

The word "seaman" has been used in different senses indifferent statutes, n5 and accordingly its meaning varies with the
context in which it is employed; n6 for the purposes of the time-honored lien for wages the term includes not only those
who "hand, reef and steer," but all persons employed on board ships and vessels, during the voyage and its normal
incidents, to assist in their navigation and preservation, to promote the purposes of the voyage n7 or to provide services
traditionally performed by seamen. n8

The availability of the lien is extensive--a seaman who has signed shipping articles and is ready and willing to perform
the duties for which he has been engaged is entitled to his full wage even though he has never had the opportunity to
render any service because of idleness of the vessel or unjustified discharge. n9 A seaman's lien is not limited to
ordinary wages; all compensation for maritime services is subject to a lien provided it is reducible to a money
equivalent. n10 In addition, the seaman has been the object of some very favorable statutory treatment: his right to
wages cannot be made dependent on freight earned by the vessel, n11 if he is discharged through no fault of his own
before one month's service, he may, especially if his shipping articles are vague as to the term of employment, elect to
sue to receive one month's wages as compensation, and such wages, together with wages already earned, shall constitute
a lien against the vessel; n12 if payment of wages is not promptly made, a penalty of two days' wages per day of delay
shall become owing and the seaman will have a lien for these payments; n13 a seaman may not forfeit his lien or
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abandon his wages in the absence of an express contract for adequate and fair consideration; n14 stipulations in a
charter inconsistent with the right of seamen to maintain wage liens are ineffective even if the seaman knows of the
existence of such an agreement; n15 seamen are among the few classes of people whose lien may arise subsequent to
the recording and indorsement of a preferred mortgage and still retain priority over such mortgage. n16 Although
Congress repealed 46 U.S.C. § 606 which had amended customary established law to give the master of United States
vessels the same lien for wages as any other seaman, n17 the master has been given a statutory right to a lien for wages
under 46 U.S.C. § 10317. The master's lien for wages cannot be forfeited by agreement nor may the master be otherwise
deprived of a remedy for the recovery of wages. Agreements to the contrary are void. Whether the master's lien under §
10317 is accorded the same status as a seaman's lien for wages in all circumstances is unclear. n18 However, a person
improperly designated as master has the lien for wages usually allowed to seamen for performing work of the same
character. n19 Furthermore, seamen as plaintiffs suing in rem are exempt from prepaying certain "fees and costs"
associated with pursuing their lien. n20

However, there are a few situations when the court will not allow liens for wages: where claimant's fiduciary
relationship towards the ship would make the granting of a lien inequitable as to other claimants; n21 there can be no
lien if the master who hired the seaman was in wrongful possession of the vessel; n22 when mariners are serving under
a contract for fixed wages the master may not bind the vessel by promising to pay overtime for the performance of work
already within the range of normal contractual duties; n23 despite general maritime and statutory law presumptions that
seamen's services are rendered on the credit of the vessel, a seaman who clearly relies on the faith and credit of the
owner for payment may lose his lien; n24 there is no lien for wages which would have been earned had the vessel not
been seized pursuant to court process; n25 a mariner who is ready and willing to work but is discharged before he can
sign shipping articles or board the ship or perform any services will not get a lien; n26 and, a seaman on a fishing lay
will be denied a lien when the failure to secure a catch results from natural causes within the scope of contractual risk
and not from the owner's abandonment of the venture. n27

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawMaritime LiensPriority & SourcesContractsAuthorityAdmiralty LawMaritime LiensPriority &
SourcesContractsWages

FOOTNOTES:
(n1)Footnote 1. "There are some principles of law which have been so long and so well established that it is sufficient
to state them without referring to authorities.

"The lien of seamen for their wages is prior and paramount to all other claims on the vessel, and must be first paid.

"By the Constitution and laws of the United States, the only court that has jurisdiction over this lien, or authorized to
enforce it, is the Court of Admiralty, and it is the duty of that court to do so.

"The seamen, as a matter of right, are entitled to the process of the court to enforce payment promptly, in order that
they may not be left penniless, and without the means of support on shore. And the right to this remedy is as well and
firmly established as the right to the paramount lien.

"No court of common law can enforce or displace this lien. It has no jurisdiction over it, nor any right to obstruct or
interfere with the lien, or the remedy which is given to the seaman." Dissent in Taylor v. Carryl, 61 U.S. (20 How.)
583, 15 L.Ed. 1028 (1858) . See McCall v. U.S. Shipping Bd. Emergency Fleet Corp., 294 F. 989 (W.D. Wash. 1924) ;
Butler v. Ellis, 45 F.2d 951 (4th Cir. 1930) ; The M. Vivian Pierce, 48 F.2d 644, 1931 A.M.C. 967 (D. Mass. 1931) ;
The Englewood (United States v. Jersey-American S.S. Co.), 57 F.2d 319 (E.D.N.Y. 1932) ; Gayner v. The New
Orleans, 54 F.Supp. 25, 1944 A.M.C. 462 (N.D. Cal. 1944) ("A seaman's lien is a property right given by law and arises
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wholly and entirely as a result of services to a vessel."); Ramirez v. United States, 767 F. Supp. 1563, 1991 A.M.C.
2462 (M.D. Fla. 1991) (Each seaman on a vessel seized by United States Customs agents for importing cocaine into the
United States had a lien for unpaid wages against the vessel and a sufficient possessory interest for each to contest the
forfeiture of the vessel). See also Caparelli v. Proceeds of Freight, 390 F. Supp. 1345, 1975 A.M.C. 2043, 2051
(S.D.N.Y. 1974) in which the court explained:

"National [the holder of a first preferred ship mortgage] does not dispute that mariners are entitled to a lien for wages
on earned freight ...

"The crucial dispute between the parties is whether a mariner is entitled to a lien on monies received by National
representing demurrage and 'lay-up expense.' Neither plaintiffs nor plaintiffs-intervenors have cited a case which holds
directly that a mariner has a lien for wages on demurrage or monies for 'lay-up expense.' However, plaintiffs and
plaintiffs-intervenors contend that these items represent 'freight' on which a mariner's lien for wages subsists. National
disagrees.

"... In Sheppard [v. Taylor, 30 U.S. 675 (1831) ] at 711 , the Supreme Court explained that under the principles of
maritime law the relation between freight and wages creates a maritime lien on freight in favor of a mariner whose
wages have not been paid: '[F]reight being the earnings of the ship in the course of the voyage, it is the natural fund to
discharge it, and is also relied on by the master to discharge his personal responsibility. We think, then, that this
relationship between the freight and wages does, by the principles of the maritime law, create a claim or privilege in the
present case.' The Court believes that the same lien creating 'relation' exists with respect to demurrage and the monies
for 'lay-up expense.' Moreover, although freight is comprised of more elements than wages, a mariner's wage lien
extends to the entire freight. Similarly, therefore, this Court holds that the wage lien asserted in the present case extends
to the entire amount of the demurrage and the 'lay-up expense' monies now in the possession of National.

"Demurrage is defined as 'an allowance for the detention of a vessel in loading or unloading beyond the time allowed
for the purpose in the charter party or bill of lading. It is in the nature of extended freight and is intended as a
compensation to the vessel for the freight she might have earned during the period of detention.' [citing this text at
Volume 1, § 236 supra.] ... As thus defined, demurrage accrues when a vessel is detained and unable to earn freight.
Since no freight is being earned, demurrage must take the place of freight as a source for the payment of wages. As
'extended freight,' demurrage is thus part of 'the natural fund out of which the wages are contemplated to be paid.'
Sheppard, supra, 30 U.S. at 711. Under the holding of Sheppard, this relation between demurrage and wages creates a
maritime lien on demurrage in favor of a mariner whose wages have not been paid. A mariner may therefore proceed
against demurrage to enforce his lien for wages.

" 'Lay-up expense' was defined by a majority of the arbitrators as 'the net loss Owner would have suffered had they
discharged the vessels immediately and removed them to a nearby port awaiting the outcome of substitute local
business.' 'Lay-up expense' was awarded... for a limited period in which the vessels would have been unable to earn any
freight, taking into account the wages that would have been incurred by the vessels during the limited lay-up period and
providing for their payment. A mariner may therefore proceed against the 'lay-up expense' monies to enforce his lien for
wages."

(n2)Footnote 2. The John G. Stevens, 170 U.S. 113, 18 S. Ct. 544, 42 L. Ed. 969 (1897) . The Osceola, 189 U.S.
158, 23 S. Ct. 483, 47 L.Ed. 760 (1903) :

"[W]e think the law may be considered as settled upon the following propositions:

" '1. That the vessel and her owners are liable in case a seaman falls sick, or is wounded, in the service of the ship, to
the extent of his maintenance and cure, and to his wages, at least so long as the voyage is continued. ...' "
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See also United States v. ZP Chandon, 889 F.2d 233, 1990 A.M.C. 316 (9th Cir. 1989) in which the circuit court, in
an admiralty in rem proceeding to foreclose on certain ship mortgages, allowed maritime liens for seaman's wages
earned after the filing of a petition for reorganization pursuant to the Bankruptcy Act during the time the
debtor-in-possession had operated his business under the Chapter 11 case. The circuit court, reversing the district court's
decision to invalidate post-petition claims of crew members, ordered the district court to distribute the vessel sale
proceeds according to the priorities established under maritime law. The court stated: "[I]n determiningwhether seamen
have a lien priority over the claims of all other creditors, we must look to admiralty and maritime law, not the law that
governs transactions occurring on land." While the automatic stay provisions of the Bankruptcy Act prohibit the
creation, perfection or enforcement of any lien against the property of the estate, the court emphasized that Section
362(a)(4) does not expressly refer to maritime liens (emphasis in original). The court refused to speculate as to
Congress' intention to affect the creation or priority of a maritime lien for seaman's wages, considering its traditionally
"sacred" status in maritime lien law, on a vessel operating under a reorganization plan. The court further stated that the
mere fact that crew members continued to work during the time in which the debtor reorganized his business under a
contract calling for additional pay did not demonstrate inequitable conduct justifying an extinction of the crew's
maritime lien priority.

Isbrandtsen Marine Serv., Inc. v. M/V INAGUA TANIA, 93 F.3d 728 (11th Cir. 1996) (Denial of intervention for
foreign crew asserting lien for wages in an untimely manner with a pleading having procedural deficiencies held an
abuse of discretion where pleading can fairly be construed as a motion to intervene and a complaint, and final rights to
proceeds of sale of the vessel have not yet been decided.)

(n3)Footnote 3. Clifford v. Merritt-Chapman & Scott Corp., 57 F.2d 1021, 1932 A.M.C. 1146 (5th Cir. 1932) ;
Sheppard v. Taylor, 30 U.S. (5 Pet.) 675, 8 L. Ed. 269 (1831) ; Peterson v. S.S. Wahcondah, 331 F.2d 44 (5th Cir.
1964) .

(n4)Footnote 4. Best v. Sperling Shipping & Trading Co., 1969 A.M.C. 39 (C.D. Cal. 1969) .

(n5)Footnote 5. References to seamen under 46 U.S.C. §§ 2101, 2104, 10101-10102, 10301-10309, 10313,
10317-10319, 10321, 10501, 10502, 10504, 10507-10509, 10902, 10903, 10907, 11102, 11104-11107, 11501-11507,
are qualified by §§ 10101, 10303, and 10304 which state that every person (apprentices, sailing school instructors and
scientific personnel excepted) employed or engaged to serve in any capacity on board a vessel shall be deemed and
taken to be a "seaman." Several of the above sections specifically exempt certain vessels from their operation.

(n6)Footnote 6. Knudsen v. Lee & Simmons, Inc., 68 F. Supp. 538, 1946 A.M.C. 1230 (S.D.N.Y 1946) , aff'd, 163
F.2d 95, 1947 A.M.C. 1172 (2d Cir. 1947) ; Int'l Stev. Co. v. Haverty, 272 U.S. 50, 47 S. Ct. 19, 71 L. Ed. 157, 1926
A.M.C. 1638 (1926) . It was in view of this last decision that in subsequent statutes, and particularly in the
Longshoremen's and Harbor Workers' Compensation Act, Congress used the words "as master or member of a crew of
any vessel" to distinguish longshoremen from other seamen; Note the use of "crew" in 46 U.S.C. § 31301(5).

(n7)Footnote 7. Saylor v. Taylor, 77 F. 476 (4th Cir.1896) ; McRae v. Bowers Dredging Co., 86 F. 344 (C.C.D.
Wash. 1898) ; The J.S. Warden, 175 F. 314 (S.D.N.Y. 1910) ; Gayner v. The New Orleans, 54 F. Supp. 25, 1944
A.M.C. 462 (N.D. Cal. 1944) ; Jeffrey v. Henderson Bros., Inc., 193 F.2d 589, 1952 A.M.C. 359 (4th Cir. 1951) ;
International Paint Co. v. M/V Mission Viking, 637 F.2d 382, 1981 A.M.C. 1487 (5th Cir. 1981) , clarified, 642 F.2d
160 (5th Cir. 1981) (wages of the crew of a vessel have priority over all claims on the vessel, even the claims of one
holding a preferred ship mortgage (46 U.S.C. §§ 31301(5), 31326 ). This applies, equally, to crew members employed
directly by the ship and those employed by an independent contractor. "[O]ne who advances money to pay crew's wages
is entitled to a maritime lien of the same rank." Therefore, an employer who pays the salaries of his employees receives
a subrogated right to their priority lien against the shipowner (the crew members' right to bring an in personam action
for unpaid wages) and the ship (the crew members' right to bring an in rem action for unpaid wages); First Bank &
Trust v. Knachel, 999 F.2d 107 (5th Cir. 1993) (Ship must be in navigation for seaman to have a preferred mortgage
lien for wages. A ship is considered in navigation when there is an intention to put out to sea, and when repairs had been
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furnished for the impending voyage.)

(n8)Footnote 8. See, e.g., General Elec.Credit v. Drill Ship, 668 F.2d 811 (5th Cir. 1982) .

A person who is not a seaman entitled to the traditional seaman's lien for wages may be entitled to a lien under 46
U.S.C. § 31342 for furnishing "other necessaries," but in that case he will not have the same priority.

See, e.g., Mercereau v. M/V Woodbine, 551 F. Supp. 811, 1983 A.M.C. 554 (N.D. Ohio 1982) (a seaman who was
hired by the prospective purchaser of a vessel to perform repair and maintenance work on the vessel and then form part
of the crew when it sailed was entitled to a lien for his unpaid wages under 46 U.S.C. § 971. The seaman fell within the
ambit of this section since he furnished "repairs, supplies ... or other necessaries" to the vessel and the vessel was not a
"dead ship" since it was being made ready to sail. Although the sale of the vessel was never consummated, the seaman
was still entitled to enforce his lien against the vessel since the owner never expressly denied that the buyer had the
authority to bind the vessel and the benefit of the seaman's work went to the owner); Ramirez v. United States, 767 F.
Supp. 1563, 1991 A.M.C. 2462 (M.D. Fla.1991) . But see Marine Coatings of Ala. v. United States, 1987 A.M.C. 2365
(S.D. Ala. 1987) (since federal regulations do not authorize a general contractor to contract for supplies and services on
behalf of the government, a subcontract binds only the contractor and not the government. Accordingly, a subcontractor
is not entitled to assert a maritime lien against the government for services rendered to three naval vessels. A
subcontractor may only look to the contractor for payment, and it is irrelevant that the contractor became insolvent after
it was paid by the government. Even if the plaintiff's claim was valid, it would nonetheless be barred since the
subcontractor failed to comply with the claim filing requirements of the Contract Disputes Act).

(n9)Footnote 9. The Wanderer, 20 F. 655 (C.C.D. La.1880) ("In the case of a contract for an ordinary seaman's
wages, the lien should not, perhaps, be extended beyond a single voyage, as that is the usual time for which his
engagement is made."); The Alanson Sumner, 28 F. 670 (N.D.N.Y. 1886) ; Denny v. The Acorn, 32 F. 638 (W.D. Pa.
1887) ; Clark v. The St. Paul, 77 F. 998 (S.D.N.Y. 1897) (If the discharge is reasonable and justifiable there is no
general right under maritime law to recovery of unearned wages. However, where the discharge has been improper, part
performance entitles the seaman to his full wage as completely as full performance would: "The analogy to cargo
delivery on the dock to the ship's officers, or under their control, seems to be complete and pertinent."); The Lakeport,
15 F.2d 575 (W.D.N.Y. 1926) ; The William Leishear, 21 F.2d 862, 1927 A.M.C. 1770 (D. Md. 1927) ; Slavin v. Port
Service Corp., 138 F.2d 386 . 1944 A.M.C. 687 (3d Cir. 1943) . See Long Island Tankers Corp. v. S.S. Kaimana, 265
F. Supp. 723 (N.D. Cal. 1967) , aff'd, 401 F.2d 182 (9th Cir. 1968) , cert. denied, 393 U.S. 1095, 89 S. Ct. 879, 21 L.
Ed. 2d 785 (1969) .

(n10)Footnote 10. See Citibank, N.A. v. American Maine, 1989 A.M.C. 218 (S.D.N.Y. 1988) , aff'd, 1989 A.M.C.
488 (2d Cir. 1988) (in an action where a ship line failed to contribute to a union pension fund for its engineers and
subsequently went bankrupt, the court held that unpaid contributions do not give rise to a preferred maritime lien for
wages under the Ship Mortgage Act. The court found that the benefits of such a pension plan do not comprise "wages of
the crew" as required by the statute. Wage liens are partly based on the seaman's service to a particular ship; here, the
benefits from the fund will be paid to all engineers represented by the union. If compensation is to be the basis of a
wage lien, it must be convertible into a cash equivalent. Here, a conversion is not possible without speculation because
of the factors involved in such a pension fund, including administrative costs,costs of delinquency by employers, and
investment losses); Long Island Tankers Corp. v. S.S. Kaimana, 265 F. Supp. 723 (N.D. Cal. 1967) , aff'd, 401 F.2d
182 (9th Cir. 1968) , cert. denied, 393 U.S. 1095, 89 S. Ct. 879, 21 L. Ed. 2d 785 (1969) (action brought by trustees
seeking to assert lien for seaman's wages. Court held that contributions of employers to trust funds created pursuant to
collective bargaining agreements to provide vacation, pension, and welfare benefits to seamen do not constitute "wages
of the crew" under 46 U.S.C. § 953. The court reserved the question whether seamen could assert a preferred maritime
lien for a loss of benefits caused by employer's failure to contribute); West Winds, Inc. v. M/V Resolute, 720 F.2d 1097
(9th Cir. 1983) , cert. denied, 467 U.S. 1242, 104 S. Ct. 3513, 82 L. Ed. 2d 822 (1984) (following Long Island
Tankers, the court held that contributions, at least in the absence of any actual loss of benefits, are not "wages of the
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crew" notwithstanding that such benefits are considered wages under various other statutes. See e.g., LHWCA, 33
U.S.C. § 902(13) ). See also Morrison-Knudson Construction Co. v. Director, Office of Workers' Compensation
Programs, 461 U.S. 624, 103 S. Ct. 2045, 76 L. Ed. 2d 194 (1983) (the Court held that contributions to union health,
welfare, pensions and training trust funds are not "wages" for the purpose of computing compensation benefits under
the LHWCA. The court emphasized that since such contributions are not "benefits with a present value that can be
readily converted into a cash equivalent on the basis of their market values," they should not be treated as "wages" );
Banco de Credito Industrial S.A. v. Tesoreria General, 990 F.2d 827 (5th Cir. 1993) ("Crew wages" for purposes of
establishing a preferred maritime lien do not include unpaid social security taxes, insurance or pension contributions
because they are not due to the seamen themselves but rather are paid to third parties.). With regard to the vacation and
benefits question, see also Brandon v. Denton, 302 F.2d 404 (5th Cir. 1962) ; Barnouw v. S.S. Ozark, 304 F.2d 717
(5th Cir. 1962) , cert. denied, 371 U.S. 923, 83 S. Ct. 291, 9 L. Ed. 2d 231 ; Irving Trust Co. v. The S.S. Golden Sail,
197 F. Supp. 777, 1962 A.M.C. 2676 (D. Or. 1961) . These cases involved employers' obligations to make payments for
pension, welfare and vacation plan funds directly to trustees. The seamen could not compel such contributions by suing
in rem since the collective bargaining agreements contained no provisions linking the money paid by a particular
employer to a particular seaman on a particular vessel.

(n11)Footnote 11. 46 U.S.C. § 10313(b) provides:

"Wages are not dependent on the earning of freight by the vessel. When the loss or wreck of the vessel ends the
service of a seaman before the end of the period contemplated in the agreement, the seaman is entitled to wages for the
period of time actually served. The seaman shall be deemed a destitute seaman under section 11104 of this title. 46
U.S.C. § 11104. This subsection applies to a fishing or whaling vessel but not a yacht."

(n12)Footnote 12. 46 U.S.C. § 10313(c) provides:

"When a seaman who has signed an agreement is discharged improperly before the beginning of the voyage or before
one month's wages are earned, without the seaman's consent and without the seaman's fault justifying discharge, the
seaman is entitled to receive from the master or owner, in addition to wages earned, one month's wages as
compensation."

The intent of the statute is to afford a simple and summary method of establishing and enforcing damages when the
shipping articles are indefinite as to the term of the voyage: U.S. Steel Products Co. v. Adams (The Steel Trader), 275
U.S. 388, 48 S. Ct. 162, 72 L. Ed.326 (1928) ; Clark v. The St. Paul, 77 F. 998 (S.D.N.Y. 1897) (Although the sailor, to
recover under this section, must be without fault, compensation is required even if the shipowner or master has been
without fault in discharging); The Golden Kauri, 28 F. Supp. 288 (E.D. La. 1939) (Under no circumstances can a
seaman benefit from this section if he has worked more than one month); Old Point Fish Co., Inc. v. Haywood, 109
F.2d 703, 1940 A.M.C. 145 (4th Cir. 1940) (The use of the word "seaman" in the statute does not include fishermen "on
a lay."); Feldman v. American Palestine Line, Inc. (The President Arthur), 25 F.2d 1002, 1928 A.M.C. 536 (S.D.N.Y.
1926) ; Vlavianos v. The Cypress, 171 F.2d 435 (4th Cir. 1948) , cert. denied, 337 U.S. 924, 69 S. Ct. 1168, 93 L. Ed.
1732 (1949) ; Bunn v. Global Marine, Inc., 428 F.2d 40 (5th Cir. 1970) .

(n13)Footnote 13. 46 U.S.C. § 10313, which applies to foreign and intercoastal voyages, provides:

(e) After the beginning of the voyage, a seaman is entitled to receive from the master, on demand,
one-half of the balance of wages earned and unpaid at each port at which the vessel loads or delivers
cargo during the voyage. A demand may not be made before the expiration of 5 days from the beginning
of the voyage, not more than once in 5 days, and not more than once in the same port on the same entry.
If a master does not comply with this subsection, the seaman is released from the agreement and is
entitled to payment of all wages earned. Notwithstanding a release signed by a seaman under section
10312 of this title [46 U.S.C. § 10312], a court having jurisdiction may set aside, for good cause shown,
the release and take action that justice requires. This subsection does not apply to a fishing or whaling
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vessel or a yacht.

(f) At the end of a voyage, the master shall pay each seaman the balance of wages due the seaman
within 24 hours after the cargo has been discharged or within 4 days after the seaman is discharge,
whichever is earlier. When a seaman is discharged and final payment of wages is delayed for the period
permitted by this subsection, the seaman is entitled at the time of discharge to one-third of the wages due
the seaman.

(g) When payment is not made as provided under subsection (f) of this section without sufficient
cause, the master or owner shall pay to the seaman 2 days' wages for each day payment is delayed.

(h) Subsections (f) and (g) of this section do not apply to a fishing or whaling vessel of a yacht.

Section 10504 is substantially similar to this section. Section 10504, however, also excludes coastwise voyages from
application of the penalty wage provisions.

"These statutes are designed for the protection of seamen; to prevent the abuse of withholding their pay and thereby
keeping them in port at expense and out of employment while waiting for a settlement... [T]hese protective statutes
would be of little or no value to the seamen if they do not give them a lien on the vessel. A mere right to enforce a
personal claim for such small sums against the master or owner would generally be of no value to them." Covert v. The
British Brig Wexford, 3 F. 577 (S.D.N.Y. 1880) . Accord Collie v. Fergusson, 281 U.S. 52, 50 S. Ct. 189, 74 L. Ed.
696, 1930 A.M.C. 408 (1930) ; Burns v. The Charles L. Baylis, 25 F. 862 (S.D.N.Y. 1885) ; Gerber v. Spencer, 278 F.
886 (9th Cir. 1922) ; Buckley v. Oceanic S.S. Co., 5 F.2d 545 (9th Cir. 1925), 1924 A.M.C. 1158 ; The President
Arthur, 25 F.2d 1002, 1928 A.M.C. 536 (S.D.N.Y. 1926) (extra pay is "an incident to wages proper, is recoverable as
wages, and ranks with wages as a prior lien"); The Fort Gaines, 18 F.2d 413, 1927 A.M.C. 655 (D.Md. 1927) ; The
Chester, 25 F.2d 908, 1928 A.M.C. 638 (D. Md. 1928) ; Nadle v. M/V Tequila, 1973 A.M.C. 909 (S.D.N.Y. 1973)
(citing Collie v. Ferguson, supra , the court reiterated the holding there that the statute is inapplicable where the owner
is insolvent and the vessel has been arrested for accrued claims beyond its value); Caparelli v. Proceeds of Freight, 390
F. Supp. 1345, 1975 A.M.C. 2043 (S.D.N.Y. 1974) (a preferred ship mortgagee is not considered a master or owner of a
vessel under the penalty wage provisions and, therefore, cannot be held liable for double wages).

(n14)Footnote 14. 46 U.S.C. § 10317 provides:

A master or seaman by any agreement other than one provided for in this chapter [46 U.S.C. §§
10301 et seq. ] may not forfeit the master's or seaman's lien on the vessel or be deprived of a remedy to
which the master or seaman otherwise would be entitled for the recovery of wages. A stipulation in an
agreement inconsistent with this chapter [46 U.S.C. §§ 10301 et seq. ], or a stipulation by which a
seaman consents to abandon a right to wages if the vessel is lost, or to abandon a right the seaman may
have or obtain in the nature of salvage, is void.

The courts will carefully scrutinize all releases and waivers of liens to determine if the contract was made knowingly,
intentionally,with full understanding of the situation and resulted in some corresponding benefit to the seaman: The
Sirocco, 7 F. 599 (E.D.N.Y. 1881) ; Boylan v. The International, 30 F. 375 (S.D. N.Y. 1887) ; The L.L. Lamb, 31 F. 29
(E.D.Mich. 1887) ; Riegel v. Higgins, 241 F. 718 (N.D. Cal. 1917) ; The S.W. Somers, 22 F.2d 448 (D. Md. 1927) ;
Gayner v. The New Orleans, 54 F.Supp. 25, 1944 A.M.C. 462 (N.D. Cal. 1944) .
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See also Lewis v. Texaco, Inc., 527 F.2d 921, 1975 A.M.C. 2447 (2d Cir. 1975) (Releases of wage claims are
governed by the same rules established by the Supreme Court in Garrett v. Moore-McCormack Co., 317 U.S. 239, 63
S. Ct. 246, 87 L. Ed. 239, 1942 A.M.C. 1645 (1942) , for releases of personal injury claims (see 1B Benedict on
Admiralty § 6): the party relying on the release must show "the seaman'sknowledge and informed acquiescence." The
shipowner is not relieved of this burden merely because seamen signed a release and mutual consent before the shipping
commissioner when signing off the articles. In this case the seamen-plaintiffs claimed that the release did not include
the one month's wages they alleged were due according to 46 U.S.C. § 594 for the premature termination of the voyage.
"The sweep of the language in Garrett is so broad and the solicitude for seamen so plain that an argument for limiting
the traditional rule in admiralty regarding seamen's releases cannot be sustained. ... We ... believe that there is no basis
for treating a seaman's release of a wage claim differently from his release of a personal injury claim, and that the test
remains the same regardless of the nature of the claim released or the place where, or before whom, the release is
signed. ... It is true that the effect of a release on the precise seaman's wage claim made hereunder section 594 is rarely
discussed, but we see no reason for a different standard to apply in this situation. ... [T]he district court found that the
shipping articles to which plaintiffs fixed their signatures did not mention their rights under section 594, that the
shipping commissioner did not advise them of such rights and directed their attention only to the basic wage due and the
plaintiffs were not made fully aware of their section 594 rights until they consulted their attorney two weeks later. On te
record before us, these findings were not clearly erroneous. In addition, plaintiffs were paid at sign-off only wages
concededly due, making pertinent the caution in Garrett that 'The adequacy of the consideration and the nature of the ...
legal advice available to the seaman at the time of signing the release are relevant to an appraisal of this understanding.'
317 U. S. at 248. We hold that the district judge committed no error in concluding under Garrett that the release did not
bar plainiffs' claims here.").

See § 26 for a discussion of the right to assign liens.

(n15)Footnote 15. The Gen. J.A. Dumont, 158 F. 312 (E.D.Va. 1907) ; The S.W. Somers, 22 F.2d 448 (D. Md.
1927) ; The Chester, 25 F.2d 908, 1928 A.M.C.638 (D. Md. 1928) ; The Edward Pierce, 28 F. Supp. 637
(S.D.N.Y.1939) ; The Kongo, 155 F.2d 492, 1946 A.M.C. 1200 (6thCir.) , cert. denied, 329 U.S. 735, 67 S. Ct. 99, 91
L. Ed. 635 (1946) ; Findley v. Lanasa, 276 F.2d 907, 1960 A.M.C. 1444 (5th Cir. 1960) .

Following the 1971 amendment to the Federal Maritime Lien Act, 46 U.S.C. § 973, any person furnishing necessaries
to a vessel is also immune from "no-lien" clauses. See § 40 infra.

(n16)Footnote 16. 46 U.S.C. § 31326. See Chapter IV infra. See also In re Good Ship Appledore, Ltd., 122 B.R.
821, 1991 A.M.C. 1596 (Bankr. D. Me. 1990) (Preferred maritime lien granted to claimants whose services aboard a
vessel fell sufficiently within the meaning of 46 U.S.C. § 953(a) for them to be considered crew members, even though
they were not listed as crew members on the vessel's roster).

(n17)Footnote 17. 46 U.S.C. § 606 provided:

"The master of a vessel documented, registered, enrolled, or licensed under the laws of the United States shall have
the same lien for his wages against such vessel and the same priority as any other seaman serving on such vessel."

Masters of foreign vessels were not able to benefit by this statute and still suffered under the former rule, see The
Herbert L. Rawding, 55 F. Supp. 156, 1944 A.M.C. 222 (E.D.S.C. 1944) ; The Atlanta, 82 F. Supp. 218 (S.D. Ga. 1948)
; The Maret, 145 F.2d 431, 1944 A.M.C. 1203 (3d Cir. 1944) , unless, according to the laws of the vessel's flag, masters
are entitled to such lien, see Covert v. The British Brig Wexford, 3 F. 577 (S.D.N.Y. 1880) ; Chisholm v. The J.L.
Pendergast, 32 F. 415 (C.C.S.D.N.Y. 1887) ; The Yarmouth, 1923 A.M.C. 729 (S.D.N.Y.) .

(n18)Footnote 18. At least one circuit accords the master's lien considerable weight; see Payne v. The S.S. Tropic
Breeze, 423 F.2d 236 (1st Cir.) , cert. denied sub nom. Transamerican Freight Lines Inc. v. Locust Cartage Co., 400
U.S. 964, 91 S.Ct. 363, 27 L. Ed. 2d 383 (1970) , modified on other grounds, 456 F.2d 137 (1st Cir. 1972) (Master's
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lien for wages outranks preferred ship mortgage.).

(n19)Footnote 19. The Atlantic, 53 F. 607 (D.C.S.C.1893) ; The Pauline, 138 F. 271 (S.D.N.Y. 1905) ; Monk v.
Cornell Steamboat Co., 198 F. 472 (2d Cir. 1912) ; The A.H. Chamberlain, 206 F. 996 (E.D.N.Y. 1913) ; The
Rosaleen, 214 F. 252 (2d Cir. 1914) ; The Chicago, 235 F.538 (E.D.N.Y. 1916) ; Dailey v. Carroll, 248 F. 466 (2d
Cir.1917) ; The Zizania, 1934 A.M.C. 770 (D. Mass. 1934) ; Wandtke v. Anderson,74 F.2d 381, 1935 A.M.C. 130 (9th
Cir. 1934) ; Burdine v. Walden, 91 F.2d 321, 1937 A.M.C. 1149 (5th Cir. 1937) ; Barber v. M/V Blue Cat, 372 F.2d
626, 1969 A.M.C. 211 (5th Cir. 1967) .

(n20)Footnote 20. 28 U.S.C. § 1916. But see Puerto Rico Drydock and Marine Terminals Inc. v. M/V Luisa del
Carribe, 746 F.2d 93, 1985 A.M.C. 624 (1st Cir.1984) (despite the remedial purpose of § 1916 to facilitate seamen's
actions, seamen are not exempt from prepayment of the U.S. Marshal's initial expenses as authorized under 28 U.S.C. §
1921. The court thus held contrary to Thielebeule v. M/S Nordsee Pilot, 452 F.2d 1230, 1972 A.M.C. 50 (2d Cir. 1971)
, opting instead to follow the view expressed in Araya v. McLelland, 525 F.2d 1194, 1976 A.M.C. 56 (5th Cir. 1976)
(supporting the marshal's position)); Reza v. Crowley Towing and Transp. Co., 628 F. Supp. 1575 (D.P.R. 1986)
(sanctions for violation of the rules of civil procedure are not included in the § 1916 exclusion.The court refused to
interpret the statute as "a 'cloak of total protection' shielding seamen from the consequences of their litigation activities
..." Id. at 1576 ). Cf. Hugney v. Consolidated Coal Co., 59 F.R.D. 258 (W.D. Pa. 1973) (seaman not exempt from
paying victorious defendant the costs incurred in defending the suit); Villanueva v. Gulf Oil Corp., 262 F. Supp. 492
(E.D. Pa. 1967) (seaman not entitled to the cost of his own deposition. The court distinguished the costs referred to in §
1916 from costs and expenses generally incurred in the taking of pretrial discovery).

(n21)Footnote 21. Medina v. Marvirazon Compania Naviera, 709 F.2d 124, 1983 A.M.C. 2113 (1st Cir. 1983) (a
physician who advanced funds used to discharge wages owed a ship's crew was denied a seamen's wage lien where
evidence could be found to support a conclusion that the physician was areal part owner of the vessel, occupied a
fiduciary relation towards the ship and her owners, and dealt with himself on the ship's account, which would make the
granting of a lien inequitable as to other claimants) (citing this text at §§ 32 and 33 (7th. ed.1982) ).

(n22)Footnote 22. The Gen. McPherson, 100 F. 860 (D.Wash. 1900) ; The S.W. Somers, 22 F.2d 448 (D. Md.
1927) .

(n23)Footnote 23. The Northern Light, 106 F. 748 (D.Wash. 1901) . However, a bonus paid as an inducement for
continuing service ( Gayner v. The New Orleans, 54 F. Supp. 25, 1944 A.M.C. 462 (N.D. Cal. 1944) or a "war bonus" (
Lakos v. Saliaris, 116 F.2d 440 (4th Cir. [Md.]1940)) is not considered a gift but is included in wages due.

(n24)Footnote 24. The presumption of maritime law is that services performed by seamen aboard a vessel are
rendered on the credit of the vessel: The Sirocco, 7 F. 599 (E.D.N.Y. 1881) . Some courts have also held that seamen's
services constitute "necessaries" under 46 U.S.C. § 31342 (see § 38) in which case "it shall not be necessary to allege or
prove that credit was givento the vessel": The Lakeport, 15 F.2d 575 (W.D.N.Y. 1926) ; In re S.S. Norberto Capay &
S.S. Galicia Defender, 330 F. Supp. 825 (N.D. Cal. 1970) . Such cases neglect to point out that a strict application of the
Federal Maritime Lien Act to such situations would mean that a seaman's wage lien, instead of ranking above
materialmen's liens, would be entitled to no better than equal priority.

No lien was allowed when the seaman's "services were of all kinds; he was master, crew, ship's husband. He had no
contract fixing the amount he was to be paid. He was sometimes employed with the tug; sometimes off from the tug;
sometimes in the city of New Orleans hunting up business; and sometimes a mere watchman." White v. The Emma, 37
F. 703 (C.C.E.D. La. 1889) ; Kowalik v. General Maritime Transp. Corp. (The Sam Berman), 552 F.2d 770, 1977
A.M.C. 696 (2d Cir.1977) (a seaman could not attach a vessel pursuant to a claim for overtime wages where the
seaman's wage claim was derived from a collective bargaining agreement between the vessel owner and his union
which provided for arbitration of disputes. The seaman could not circumvent the agreement's arbitration provisions and
the action was dismissed). See The Sirocco, 7 F. 599 (E.D.N.Y.1881) ; The S.W. Somers, 22 F.2d 448 (D. Md. 1927) .
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However, the continuing validity of these cases must be questioned in light of the courts' broad construction of the
Federal Maritime Lien Act. Thus, anyone furnishing necessary services, whether a seaman or not, is entitled to a lien
under that Act. See § 38 infra.

(n25)Footnote 25. Old Point Fish Co., Inc. v. Haywood,109 F.2d 703, 1940 A.M.C. 145 (4th Cir. 1940) . See § 48
infra.

(n26)Footnote 26. The Glenesslin, 96 F. 768 (D. Or.1899) .

(n27)Footnote 27. When the voyage has been improperly abandoned, the seaman will be unable to recover
prospective profits because the courts deem such damages to be too speculative. However, the lien will extend to
amounts already expended on the faith of the contract, i.e., there will be a fair allowance for services already rendered:
Putnam v. Lower, 236 F.2d 561, 1956 A.M.C. 2059 (9th Cir. 1956) .
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§ 34. Advances.

Any person advancing money to a ship on the order of the master or one intrusted with her management and for the
purpose of satisfying outstanding or future lien claims against the vessel is entitled to a lien of equal dignity with the
one replaced, n1 provided the amounts so advanced are actually applied to the payment of such debts. n2 Because of the
opportunities for misappropriation of loaned funds, the courts have evidenced a tendency to protect the owner to a
greater extent than in situations when only materials are advanced. n3 This means that the advancer of money cannot,
even if he acts in good faith, safely rely on the master's representations that the loan will indeed be used to extinguish
valid liens. To be entitled to a lien, not only must the lender show that the purpose of the loan was to satisfy valid
maritime liens, but also that the money was actually used to pay them. n4 There is an exception to the requirement that
the advancer prove actual application of the funds. If the owner is present when the loan is negotiated with the master,
the lender need not present evidence as to the funds' ultimate use. However, it would appear that the lender continues to
bear the risk of the master's absconding with the funds. n5

There is some question as to the degree of necessity which must exist to enable the advancer to enforce his right of
subrogation. Before the passage of the Federal Maritime Lien Act there could be no lien for an advance where the
master already had sufficient funds at his disposal with which he could satisfy lien claimants and the lender either knew
this fact or failed to make the appropriate inquiry through which such circumstance would have been discovered. n6
However, later cases indicate that the important inquiry is not whether the advance itself is necessary, but only whether
the money has gone toward the payment of a claim qualifying as a "necessary" under the Act or federal maritime law.
n7 Since advances are considered governed by the Act, it is no longer necessary "to allege or prove that credit was given
to the vessel." n8 And following the 1971 amendment, the advancer will be able to secure a lien despite the presence of
a "no-lien" clause in a charter party. n9

The most common problems concerning advances relate to the equity of permitting someone who retains an ownership
interest in the ship or who acts as agent of the owner to achieve lien priority over people who are strangers to the title.
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Quite clearly, owners may not benefit by the advances rule. n10 Neither may general agents, that is, persons to whom
the owner has delegated a substantial amount of responsibility including the power to influence the ship's movements,
who are presumed to act on the personal responsibility of the owner only unless they can affirmatively prove the
existence of an express agreement giving a lien or circumstances from which such an agreement could be implied. n11
On the other hand, special agents, that is, those appointed by the owner to serve in the limited capacity of looking after
the essential details of getting a vessel in and out of a particular port, are entitled to liens for advances. n12 Stockholders
may or may not be granted lien status depending on factors such as their degree of ownership, their active involvement
in the company's shipping operations and their position in the company as directors and officers. n13 Charterers cannot
have liens by paying for items for which they are primarily liable under the terms of the charter, n14 or where they
advance money to the owner against the charter hire without restriction as to its use or reservation of lien and the owner
then purchases supplies which were his responsibility to furnish. n15 However, they will be subrogated to materialmen's
rights when the charter fails to contain a "no-lien" clause and they advance money for such items as to which the owner
is liable, n16 or when the owner, even with the inclusion of such clause, requests that the charterers pay for certain
items. n17 Joint venturers are not entitled to maritime liens for furnishing supplies, repairs, or labor. n18

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawCharterpartiesCharter ContractsRemediesMaritime LiensAdmiralty LawMaritime LiensPriority &
SourcesContractsGeneral OverviewAdmiralty LawMaritime LiensPriority & SourcesContractsDisqualified
PersonsBusiness & Corporate LawAgency RelationshipsAgents DistinguishedSpecial AgentsContracts LawThird
PartiesSubrogation

FOOTNOTES:
(n1)Footnote 1. The Emily B. Souder v. Pritchard, 84 U.S. (17 Wall.) 666, 21 L. Ed. 683 (1873) ; The Guiding Star,
18 F. 263 (S.D. Ohio 1883) ; The Lime Rock, 49 F. 383 (D.N.J. 1892) ; The Evangel, 94 F. 680 (D. Wash. 1899) ("The
lien for money advanced is similar in all of its essential features to maritime liens for other kinds of necessary
supplies."); The Alcalde, 132 F. 576 (D. Wash. 1904) ; The City of Camden, 147 F. 847 (S.D. Ala. 1906) ; The
Cimbria, 214 F.128, 131 (D.N.J. 1914) ; The Snetind, 276 F. 139 (D.Me. 1921) ; The Ruth E. Merrill, 286 F. 355 (2d
Cir. 1922) ; The Minnie & Emma, 21 F.2d 991 (D. Md. 1927) (advance to prevent arrest of vessel for seamen's wages);
The Little Charley, 31 F.2d 120, 1929 A.M.C. 398 (D. Md. 1929) ; The M. Vivian Pierce, 48 F.2d 644, 1931 A.M.C.
967 (D. Mass. 1931) ; Payne v. S.S. Tropic Breeze, 423 F.2d 236 (1st Cir.) , cert. denied, 400 U.S.964, 91 S. Ct. 363,
27 L. Ed 2d 383 (1970) , modified on other grounds, 456 F.2d 137 (1st Cir. 1972) (lien granted to master for expenses
needed to reach owner to get funds to prevent arrest of vessel); In re S.S. Norberto Capay & S.S. Galicia Defender, 330
F. Supp. 825 (N.D.Cal. 1970) (lien allowed for monies to pay seaman's wages advanced by bank in the form of
traveler's checks for which bank would be reimbursed up to the amount of those checks actually used to pay crew
members); G.E. Credit v. Mission Explorer, 668 F.2d 811,1983 A.M.C. 958 (5th Cir. 1982) (a caterer advancing
money to pay its employees wages while performing as "crew members" was entitled to protection by the "crew's wage"
preferred maritime lien over the mortgag creditor for net unreimursed pre-seizure wages); Int'l Seafoods of Alaska, Inc.
v. Park Ventures, Inc., 829 F.2d 751, 1988 A.M.C. 609 (9th Cir.1987) (the agreed purchaser of a vessel is not in
possession of the vessel, for purposes of the FMLA, until he exercises physical control over the vessel. Accordingly, a
supplyman may not seek a maritime lien for funds advanced to a boat buyer before the buyer actually took possession of
the vessel. He is limited to asserting a lien only for advances made to the boat buyer in the period after he took
possession); Gulf Coast Marine Ways, Inc. v. The J.R. Hardee,107 F. Supp. 379, 1952 A.M.C. 1124 (S.D. Tex. 1952) ;
P.T. Persuahaan v. T.S. Salzachtal, 373 F. Supp. 267, 1974 A.M.C. 1231 (E.D.N.Y. 1974) .

Liens may be given for advances for seamen's wages before such wages have been earned or for prospective use of
the money to purchase necessaries or make repairs.

However, the lien will not attach until the wages are actually earned, the supplies purchased or the repairs made. See,
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respectively, Pavlis v. Jackson, 131 F.2d 362, 1943 A.M.C. 75 (5th Cir. 1942) , cert. denied, 318 U.S. 769, 63 S. Ct.
761, 87 L. Ed. 1140 (1943) ; Crustacean Transp. Corp. v. Atlanta Trading Corp., 369 F.2d 656 (5th Cir.1967) ; The
Valmar, 38 F. Supp. 618 (E.D. Pa. 1941) .

(n2)Footnote 2. See N.1 supra, N.4 infra.

(n3)Footnote 3. See discussion in § 38 on furnishing necessaries to a ship. Unlike the situation here, delivery of
supplies into the custody or control of the master is normally sufficient to give rise to the implication of a lien.
However, when money is advanced, such delivery is insufficient without further proof of its actual application. See N.4
infra.

(n4)Footnote 4. See The George W. Anderson, 161 F. 760 (E.D. Va. 1908) ("This authority of a master to secure
money upon the faith and credit of his vessel is an important one, full of danger, however, to the shipowner, and in the
exercise of which, as well on the part of the master as those making the advance to him, good faith and diligence is
required. It is easy for a master to perpetrate fraud on his owner ..."); The Avalon, 169 F. 696 (N.D. W.Va. 1909) (no
lien where "loans were made in regular course of banking business to the 'Steamer Avalon and Owners' without any
care or attention as to how the money should be expended."); The City of Camden, 147 F. 847 (S.D. Ala.1906) ; The
Cimbria, 214 F. 128, 131 (D.N.J. 1914) ("Where the proof fails to show such direct and specific application, the lender
is left to such security as his express contract gives him."); The Anna R.Heidritter, 289 F. 112 (D. Mass. 1923) ; The
Princess, 291 F. 89 (E.D. Pa. 1923) ; The Richmond, 2 F.2d 903 (D. Del. 1924) (simple statement that money
advanced without proof of application is insufficient); In re Atlantic, Gulf & Pac. S.S. Co., 3 F.2d 309, 311, 1924
A.M.C. 131 (D. Md. 1923) , aff'd. sub. nom. Standard Oil Co. v. Miller, 3 F.2d 438 (4th Cir. 1925) (one taking an
assignment of freights in consideration of advances which were made without restriction as to purpose may not have a
lien); The Little Charley, 31 F.2d 120, 1929 A.M.C. 398 (D. Md. 1929) ; The Engle wood, 57 F.2d 319 (E.D.N.Y.
1932) ; Reconstruction Finance Corp. v. The William D. Mangold, 99 F. Supp. 651, 1951 A.M.C. 1589 (E.D.N.Y. 1951)
; In re S.S. Norberto Capay & S.S. Galicia Defender, 330 F. Sup. 825 (N.D. Cal. 970) (lien allowed for sums actually
advanced as wages to crew in the form of travelers' checks issued and honored by creditor bank); In re Good Ship
Appledore, Ltd.,122 B.R. 821, 1991 A.M.C. 1596 (Bankr. D. Me. 1990) (Claimant was not entitled to a preferred
maritime lien for amounts advanced ostensibly to pay wages of the crew without proof that the amounts advanced were
used for that specific purpose.).

But see Inland Credit Corp.v. M/T Bow Egret, 552 F.2d 1148, 1977 A.M.C. 2359 (5th Cir. 1977) , reh'g denied, 556
F.2d 756 (5th Cir. 1977) (it is not always necessary for the advancer to show that his loan was in fact used to discharge
maritime liens; it is sufficient if it can be shown that the advanced funds should have been dispensed first. In this case, if
the ship mortgagee,which controlled the fund and had indicated its intention to promptly dispense some of the loan
funds, did not do what it was supposed to do, i.e., dispense the advanced monies, then such mortgagee's recovery from
the proceeds from the sale of the vessel would be impressed with a constructive trust for the lienclaim which the
advancer ought to have come to possess).

(n5)Footnote 5. See Findley v. Lanasa, 276 F.2d 907, 1960 A.M.C. 1444 (5th Cir. 1960) .

Cases which have held that advancements made in good faith and upon reasonable ground represent sufficient cause
for giving a lien without proof of application must be considered overruled. See, e.g., The Nisseqogue, 280 F. 174
(E.D.N.C. 1922) .

(n6)Footnote 6. The Lulu, 77 U.S. (10 Wall.) 192, 19 L. Ed. 906 (1870) ; The Clara A. McIntyre, 94 F. 552
(E.D.N.C. 1899) ; The Alcalde, 132 F. 576 (D. Wash. 1904) ("[T]he equitable rule of subrogation does not ipso jure
transfer existing liens to a mere volunteer who advances money to disburse a ship, when there is not stress of
necessity."); The Charles E. Falk, 157 F. 780 (W.D. Wash. 1907) . Some cases following the passage of the Federal
Maritime Lien Act also applied the same rationale. See The Rupert City. 213 F. 263 (W.D.Wash. 1914) ; The Maud
Palmer, 224 F. 654 (D. Mass. 1915) ; The Anna R. Heidritter, 289 F. 112 (D. Mass. 1923).
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See also Inland Credit Corp.v. M/T Bow Egret, 552 F.2d 1148, 1977 A.M.C. 2359 (5th Cir. 1977) (although
maritime lien may be obtained on funds loaned to a vessel owner, there are no maritime liens for attorney's fees,
notwithstanding any contrary provision in the promissory note).

(n7)Footnote 7. The Minnie & Emma, 21 F.2d 991 (D. Md. 1927) (" 'Necessity' refers more properly to the
occasion giving rise to the original lien than to the occasion for paying it off."); The Little Charley, 31 F.2d 120, 1929
A.M.C. 398 (D. Md. 1929) .

(n8)Footnote 8. See § 37 infra.

Payments due preferred ship mortgagee do not amount to "necessaries" under the Act; therefore, advances to meet
such payments are not entitled to the Act's presumption that credit is given to the ship: Brock v. S.S. Southampton, 231
F. Supp. 278, 280, 283 (D. Ore. 1964) .

When advances are made for crew's wages, there is no need to prove reliance on the credit of the ship: In re Norbert
Capay & S.S. Galicia Defender, 330 F. Supp. 825 (N.D. Cal. 1970) .

People who simply provide funds in a voluntary capacity are not deemed to look to the ship for payment: The
Tenbergen, 48 F.2d 363 (E.D.N.Y. 1930) ; Reconstruction Finance Corp. v. The William D. Mangold, 99 F. Supp. 651,
1951 A.M.C. 1589 (E.D.N.Y. 1951) ; Freedom Line. Inc. v. Vessel Glenrock, 268 F. Supp. 7 (S.D. Fla. 1967) . In
Fielder v. Bay Const. Co., 5 F.2d 227, 1925 A.M.C. 1214 (5th Cir 1925) , a contractor who advanced money to his
subcontractor's dredge for the payment of wages was not a volunteer since he acted at the debtor's request and for his
own protection.

(n9)Footnote 9. See § 40 infra.

(n10)Footnote 10. The M.M. Morrill, 78 F. 509 (D.Wash.) , aff'd, 83 F. 215 (9th Cir. 1897) ; The Samuel Little,
206 F. 686 (E.D.N.Y 1913) (A person who takes title in the owner's name merely as an accommodation and without
consideration stands in the owner's shoes as far as lien priority is concerned.); The Cimbria, 214 F. 128 (D.N.J. 1914)
("To ... allow the owner and those standing in privity with him to have a secret lien upon the vessel would open the door
to fraud and collusion, be contrary to such policy [against secret liens], and tend to destroy the very protection which the
[maritime lien] is designed to secure, viz, that strangers to the title of the vessel who, by the rendition of services and the
furnishing of supplies on its credit, give it means and opportunity to fulfill the purpose of its being, should have the
vessel in its entirety as security."); The Morning Star, 1 F.2d 410 (W.D.Wash. 1924) ; The Frank Brainerd, 3 F.2d 664
(D. Me. 1925) ; The Kongo, 155 F.2d 492, 1946 A.M.C. 1200 (6th Cir. 1946) , cert. denied, 329 U.S. 735,67 S. Ct.
99, 91 L. Ed. 635 (1947) ; Medina v. Marvirazon Compania Naviera, 709 F.2d 124, 1983 A.M.C. 2113 (1st Cir. 1983)
(a physician who advanced funds used to discharge wages owed a ship's crew was denied a seamen's wage lien where
evidence could be found to support a conclusion that the physician was a real part owner of the vessel, occupied a
fiduciary relation towards the ship and her owners, and dealt with himself on the ship's account, which would make the
granting of a lien inequitable as to other claimants) (citing this text at §§ 32 and 33 (7th. ed. 1982) ); Titan Security,
Ltd. v. Lauria, 888 F.Supp. 81 (N.D. Ill. 1995) (Partial summary judgment in action to quiet title to a vessel was grated
against a party filing Notice of Claim of Lien for advances for repairs to the vessel. The claimant was disqualified from
holding a lien because he was a stockholder, officer and agent of the corporate owner of the vessel at the time the
repairs to the vessel were provided.).

(n11)Footnote 11. The Cimbria, 214 F. 128, 131 (D.N.J.1914) ; The Gyda, 235 F. 266 (D. Me. 1916) ; The
Puritan, 258 F. 271 (D.Mass. 1919) ; The Centaurus, 282 F. 883 (D. Md. 1922) , aff'd, 291 F. 751, 1923 A.M.C. 811
(4th Cir. 1923) ; The Buckhannon, 283 F. 352 (S.D. Fla. 1922) ; The Owego, 292 F. 403, 1923 A.M.C. 1060 (E.D. La.
1923) ; The Estrada Palma, 8 F.2d 103, 1923 A.M.C. 1040 (E.D. La. 1923) ; United States v. Certain Subfreights Due
S.S. Neponset, 300 F. 981 (D. Mass. 1924) , rev'd on other grounds, 13 F.2d 808 (1st Cir. 1926) ; The West Irmo, 1
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F.2d 87 (3d Cir. 1924) ; The Eurana, 1 F.2d 684, 1924 A.M.C. 1402 (3d Cir. 1924) ; The American Star, 11 F.2d
479,1926 A.M.C. 516 (3d Cir. 1926) ; The M. Vivian Pierce, 48 F.2d 644, 1931 A.M.C. 967 (D. Mass. 1931) ; The
Maret, 145 F.2d 431, 1944 A.M.C. 1203 (3d Cir. 1944) ; The Odysseus III, 77 F. Supp. 297, 1948 A.M.C. 608 (S.D.
Fla. 1948) ; P.T. Perusahaan v. T.S. Salzachtal, 373 F. Supp. 267, 1974 A.M.C. 1231 (E.D.N.Y.1974) .

A few cases, in dictum, hinted at the possibility of giving a general agent a lien under the provisions of 46 U.S.C. §
971 that "any person furnishing ... necessaries to any vessel ... upon the order of the owner of such vessel ... shall have a
maritime lien on the vessel..." Galatis v. Galatis, 55 F.2d 571 (5th Cir. 1932) ; Todd Shipyards v. The City of Athens,
83 F. Supp. 67, 1949 A.M.C. 572 (D. Md.) , aff'd sub nom. Acker v. City of Athens, 177 F.2d 961, 1950 A.M.C. 282 (4th
Cir. 1949) . Others have latched onto this possibility plus the Supreme Court's holding in Dampskibsselskabet
Dannebrog v. Signal Oil & Gas Co. of Calif., 310 U.S. 268, 60 S. Ct. 937, 84 L. Ed. 1197, 1940 A.M.C. 647 (1940) , to
make the careless analogy between charterers and general agents. See Rodriquez v. The G.K. Dauntless, 70 F. Supp.
958 (S.D. Fla. 1947) ; Garcia & Diaz v. Empresa Naviera de Cuba, S.A., 158 F. Supp. 147 (S.D.N.Y. 1958) . However,
later cases appear to reaffirm the rule that a general agent is excluded from the coverage of the Federal Maritime Lien
Act. Savas v. Maria Trading Corp., 285 F.2d 336, 1961 A.M.C. 260 (4th Cir. 1960) (independent contractor is not
considered to be a general agent); Compagnia Maritima La Empresa, S.A. v. Pickard, 320 F.2d 829 (5th Cir. 1963)
("The thing which characterizes a general agent as known in the maritime fraternity is a mutual interdependence on the
financial credit and stability of each of the parties, agent and owner. The arrangement by its very nature contemplates
that the agent must do many things in advance of the arrival or after departure ofthe vessel. Reimbursement of his
expenditures and the payment of his fees, whether by commissions on freight or otherwise, is not dependent upon the
profitableness of that immedite venture."); Riedel Envtl. Servs., Inc. v. M/V Tula, 1989 A.M.C. 339 (S.D. Ala. 1988) (a
subcontractor is not entitled to a maritime lien under the FMLA when the subcontractor relied exclusively on the credit
of the general repair contractor. The subcontractor knew at the time it invoiced the general contractor that the general
contractor's invoice to the shipowner would include the subcontractor's charges. The courts suggests that there is no
authority for the proposition that a general repair contractor is a "person authorized by the owner" under § 971. The
court noted that because the shipowner paid the general contractor for the subcontractor's services, the subcontractor
cannot receive judgment from the shipowner for the amount of services, with or without a lien).

Where a person is given a general agency as security for a loan, the money advanced is on the credit of the ship, not
the owner: The J.C. Williams, 15 F. 558 (S.D.N.Y. 1883) .

(n12)Footnote 12. The Ascutney, 278 F. 991 (D. Md.1922) , rev'd on other grounds, 289 F. 802 (4th Cir. 1923) ;
The Odysseus III,77 F. Supp. 297, 1948 A.M.C. 608 (S.D. Fla. 1948) ; Todd Shipyards v. The City of Athens, 83 F.
Supp. 67, 1949 A.M.C. 572 (D. Md.) , aff'd sub nom. Acker v. City of Athens, 177 F.2d 961, 1950 A.M.C. 282 (4th Cir.
1949) ; P.T. Perusahaan v. T.S. Salzachtal, 373 F. Supp. 267, 1974 A.M.C. 1231 (E.D.N.Y.1974) ; Bank of New
Orleans & Trust Co. v. Oil Screw Tracy Marie, 455 F. Supp. 78 (W.D. La.) , aff'd, 580 F.2d 808 (5th Cir. 1978) (the
court found as a matter of law that a company was a "special agent" entitled to assert a maritime lien where it was
formed solely for the purpose of acquiring insurance for a group of vessels with the ancillary task imposed by the
insurance carrier of advancing wages to the crew of those vessels).

(n13)Footnote 13. See Petrie v. Steam-Tug Coal Bluff No. 2, 3 F. 531 (W.D. Pa. 1880) ; The Murphy Tugs, 28 F.
429 (E.D. Mich.1886) (Though one's position as a director and shareholder in a company will not prevent the acquiring
of liens for advances, the fact that one is also treasurer "is strong evidence to show [reliance] upon the personal credit of
the company."); The City of Camden, 147 F. 847 (S.D. Ala.1906) ; The Puritan, 258 F. 271 (D. Mass. 1919) (The
presumption that credit is given to the owner may be rebutted if "it is clear that in fact the advance was made upon the
credit of the vessel, and that it is not unfair to co-owners or other lienors to allow a lien."); The Ruth E.Merrill, 286 F.
355 (2d Cir. 1922) ; The Gloucester, 285 F.579 (D. Mass. 1923) ("I think it will be found that, where a party who
would otherwise have a maritime lien has been held not entitled to it because of the relation in which he stood to the
vessel, he was either (1) a real part owner of her, or (2) occupied a fiduciary relation towards her and her owners, or (3)
dealt with himself on her account. Even within these classes the lien has under peculiar circumstances occasionally been
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allowed. In other words, the lien is really denied because of insuperable legal difficulties in the enforcement of it, or
because--on grounds similar to estoppel--to recognize it would be inequitable to other claimants."); The President
Arthur, 25 F.2d 999 (S.D.N.Y.1928) ; The Ajax, 34 F.2d 45 (D. Me. 1929) (There may be no lien for wages due
stockholder in preference to mortgagee who advanced money on a chattel mortgage if the mortgagee had not been first
notified of stockholder's intent to claim lien); The Odysseus III, 77 F. Supp. 297, 1948 A.M.C. 608 (S.D. Fla. 1948) ;
The Kongo, 155 F.2d 492,1946 A.M.C. 1200 (6th Cir.) , cert. denied, 329 U.S. 735, 67 S. Ct. 99, 91 L. Ed. 635 (1946)
; Esquire Marine Corp. v. Sumande Shipping Corp., 1981 A.M.C. 2710 (D. Mass. 1981) (where the sole stockholder of
a corporation advancing money for the purchase of a vessel was also a major stockholder and officer of the purchasing
corporation, the lending corporation was not a "stranger to the vessel" that was entitled to a maritime lien on the vessel.
Instead, the court treated the advances as contributions to the purchasing corporation's capital).

(n14)Footnote 14. Schilling v. A/S D/S Dannebrog, 320 F.2d 628 (2d Cir. 1963) .

(n15)Footnote 15. The Fort Gaines, 24 F.2d 438, 1928 A.M.C. 459 (D. Md. 1928) ("[I]n making advances against
the charter hire there is no dealing with the ship, but rather with the owners ... [I]t does not seem equitable that one who
pays out money to keep a vessel operating in his own behalf should be allowed to compete with the general creditors of
the vessel ..."); Int'l Refugee Org. v. Maryland Drydock Co., 179 F.2d 284, 1950 A.M.C. 436 (4th Cir. 1950) .

(n16)Footnote 16. The Solveig, 103 F.322 (4th Cir.1900) (A subcharterer may not claim a lien for advances on the
basis of ignorance of a "no-lien" provision in the original charter.); Rodriquez v. The G.K. Dauntless, 70 F. Supp. 958
(S.D. Fla. 1947) ; The Atlanta, 82 F. Supp. 218 (S.D. Ga. 1948) ; Gardner v. The Dolphin, 208 F.2d 116, 1953 A.M.C.
2016 (2d Cir. 1953) .

(n17)Footnote 17. Caribbean Maritime Finance Co., Ltd.v. Marina Mercante Nicaraguense, S.A., 470 F.2d 277
(5th Cir. 1972) . See Roberts v. Echternach, 302 F.2d 370, 1963 A.M.C. 137 (5th Cir. 1962) .

(n18)Footnote 18. Fathom Expeditions, Inc. v. M/T Gavrion, 402 F. Supp. 390, 1975 A.M.C. 1391 (M.D. Fla.
1975) ; Sasportes v. M/V Sol de Copacabana, 581 F.2d 1204 (5th Cir. 1978) (in this case the court analyzed a business
relationship whereby the owners of a tuna fishing vessel and a tuna canning company agreed, among other things, that
all the ship's catch would be sold to the canner at a specified price, and concluded that there was no joint venture).

But see Petersen Towing Corp.v. Capt. Abrams, Inc., 388 F. Supp. 1166, 1975 A.M.C. 944 (E.D.N.Y. 1975) ;
Ryan-Walsh Stevedoring Co. v. M/V Khalij Star, 507 F. Supp. 36, 1981 A.M.C. 1478 (W.D. Wash. 1980) (where a
stevedore loaned money to a charterer, but there was no evidence that they shared in the charterer's profits and losses or
that the stevedore exerted any control over the charterer's operations, the parties were not engaged in a joint venture
such as would prohibit the stevedore from asserting its maritime lien for necessaries. The court further held that the
stevedore could not be bound by the voyage charter party's "no lien" clause because it lacked actual knowledge of the
clause).
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§ 35. Liens for Necessaries--In General.

The granting of liens for necessaries provided to a vessel is governed by statute. As part of the Commercial Instruments
and Maritime Liens Act, n1 46 U.S.C. sections 31341 through 31342 recodify that part of the Maritime Lien Act
previously found at sections 971 through 974. The House Report goes to some lengths to make clear that no substantive
change from prior maritime lien law is intended. n2

Notably the language of the maritime lien provisions in the recodified statute does differ from prior law in certain
respects. The term "necessaries" for which a lien is granted under section 31342 is defined in section 31301(4) to
include "repairs, supplies, towage, and the use of a dry dock or marine railway." Although this definition inverts the text
previously found in former section 971 and omits the catch-all phrase "other necessaries," no substantive change is
intended. The term "includes" in the definition of "necessaries" in section 31301(4) is specifically defined in the
legislative history to mean "includes but is not limited to" in order to accommodate the case law on maritime
"necessaries" under the prior statute. n3

Section 31342 now grants a maritime lien to a person "providing necessaries to a vessel." Section 31326(b)(2)
subordinates a preferred mortgage lien on a foreign vessel to a maritime lien for necessaries "provided in the United
States." The House Report advises that use of the term "providing" in section 31342 in place of "furnishing" in former
section 971, and use of the term "provided" in place of "performed or supplied" in former section 951, are solely for
purposes of consistency with other titles of the U.S. Code. No substantive change is intended. n4

The definition of a "preferred maritime lien" having priority over a preferred mortgage lien is now found at section
31301(5). Again, no substantive change is intended, other than with respect to the mortgage attaining preferred status at
the time of filing, rather than at recording and endorsement. n5 Notwithstanding this intent, section 31301(5)(C) now
gives preferred lien status "for wages of a stevedore when employed directly by a person listed in section 31341."
Section 31341, following former section 971, includes a considerably broader group of employers than those listed
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informer section 953(a) where the preferred lien for "wages of a stevedore" was previously defined.

The substantive law of maritime liens may also have been changed, at least on a prospective basis, with regard to liens
on vessels titled under state law and subject to a security interest "deemed to be a preferred mortgage" under section
31322(d) as part of the Vessel Identification System. Section 31343(d) provides that a person claiming a lien on a vessel
covered by a preferred mortgage under section 31322(d) must record and discharge the lien "as provided by the law of
the State in which the vessel is titled." It seems apparent that section 31343(d) refers to any maritime lien on such a
vessel. Thus, the effect of section 31343(d) may be to breathe new life into the state maritime lien statutes, n6 if and
when the Vessel Identification System is ever implemented.

The rule that contracts for building vessels are not maritime, and therefore no lien may attach for work rendered,
includes all of the outfit which goes into the vessel's original construction and which is necessary to her completion. n7
But after the ship is built and equipped and starts upon her voyage, she constantly requires supplies for her ordinary
needs, and repairs for her extraordinary needs. Such "necessaries" are not merely those things incorporated into the
vessel or used on board which are absolutely essential to her existence or preservation, but also those things which a
careful and provident owner would provide to enable her to perform well the functions for which, as a maritime agent,
she has been designed and engaged. Thus, these things may encompass money, medicines, labor and skill, personal
services as well as materials. It is the present, apparent want of the vessel, not the character of the thing supplied, which
makes it a necessary. Accordingly, anchors and cables are, in the general sense, necessaries; but if the vessel is fully
supplied with them, another anchor or cable is not necessary. n8 Simply stated, what is not furnished to fulfill a want of
a ship cannot constitute repairs, supplies or services for which the ship can be held liable in rem. n9

There has never been any difficulty about a suit in personam for repairs and supplies. If the owner has ordered them, he
may be sued for their value; n10 if the master has ordered them, he becomes directly responsible and suit may be
brought against both master and owner. n11 The common law would entertain such a suit since it is nothing but an
action for goods sold and delivered, and the issue of necessity does not arise.

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawMaritime LiensEnforcementAdmiralty LawMaritime LiensNatureProperty Subject to LienAdmiralty
LawMaritime LiensPriority & SourcesContractsMaritime Lien ActAdmiralty LawShippingRegulations &
StatutesLicensing & RegistrationAdmiralty LawShippingRegulations & StatutesShipping Act

FOOTNOTES:
(n1)Footnote 1. 46 U.S.C. §§ 31301-31343.

(n2)Footnote 2. H.R. Rep. No. 100-918, 1988 U.S. Code Cong. & Admin. News at 6108, 6129, 6141.
Nevertheless, a substantive change was made in § 31342 as originally enacted and thereafter was corrected in the 1989
technical corrections legislation. Pub. L. No. 101-225, tit. III, § 303(6), 103 Stat. 1924.

(n3)Footnote 3. H.R. Rep. No. 100-918, 1988 U.S. Code Cong. & Admin. News at 6107-8, 6129.

(n4)Footnote 4. Id. at 6107, 6141.

(n5)Footnote 5. Id. at 6129.

(n6)Footnote 6. See Gilmore & Black, The Law of Admiralty 792, 801 & 802 (2nd ed. 1975).

(n7)Footnote 7. Since "it is well settled that a contract for building or supplying materials for the original
construction and outfitting of a ship is not a maritime contract," the supplier of electronic navigation equipment installed

Page 130
2-III Benedict on Admiralty § 35



while the vessel was under construction could not establish that a maritime lien attached to the equipment. The fact that
the lease for the equipment was executed after the vessel's completion had no bearing on the case where the equipment
was installed prior to completion. Nilo Barge Line v. M/V Bayou DuLarge, 584 F.2d 841 (8th Cir. 1978) . See § 38.

(n8)Footnote 8. See, e.g., The Huron, 278 F. 383 (3d Cir. 1922) ; J.H. Westerbeke Corp. v. Golden Fleece, 1970
A.M.C. 1740 (D. Mass. 1970) (third generator not necessary to vessel when two functioning ones already installed,
either of which alone would have been sufficient for the vessel's navigation). "Necessaries" are discussed in § 38 infra.

(n9)Footnote 9. Bradford Marine, Inc. v. M/V SEA FALCON, 64 F.3d 585 (11th Cir. 1995) (Denying a maritime
lien for attorney's fees in an in rem action to enforce a maritime lien for necessaries under 46 U.S.C. § 31342 where a
repair contract required the vessel's owner to pay reasonable attorney's fees should it become necessary to employ
counsel to collect repair charges. No lien arose because the attorney's fees did not help the ship perform her function.)
(Quoting text.); DnB Holdings, Ltd. v. M/V HERMITAGE, 1995 U.S. Dist. LEXIS 17645 (E.D. La. 1995) (Attorney's
fees incurred in a bankruptcy action where a vessel was the sole asset of the estate did not constitute a maritime lien on
the vessel.).

(n10)Footnote 10. The General Smith, 17 U.S. (4 Wheat.) 438, 4 L. Ed. 609 (1819) ; The Belfast, 74 U.S. (7
Wall.) 624, 19 L. Ed. 266 (1869) ; The Kalorama, 77 U.S. (10 Wall.) 204, 19 L. Ed. 941 (1870) .

(n11)Footnote 11. The owner is liable for necessaries because the master acts as his agent in ordering them: N.3
supra; The Lula, 77 U.S. (10 Wall.) 192, 19 L. Ed. 906 (1870) . See § 40 infra on presumptive authority to create
liens.

Supplemental Rule C of the Federal Rules of Civil Procedure provides in part that "a party who may proceed in rem
may also, or in the alternative, proceed in personam against any person who may be liable."

Page 131
2-III Benedict on Admiralty § 35



34 of 181 DOCUMENTS

Benedict on Admiralty

Copyright 2011, Matthew Bender & Company, Inc., a member of the LexisNexis Group.

Volume 2: Principles of Admiralty Law Chapters I - XIV
Chapter III SOURCE OF MARITIME LIENS.

2-III Benedict on Admiralty § 36

AUTHOR: By Thomas A. Russell J.D., University of Southern California; B.S., University of California, Berkeley,
Mr. Russell is a partner in Williams Woolley Cogswell Nakazawa & Russell, Long Beach, California. He wishes to
express his appreciation to Richard J. Nikas for his research assistance.

§ 36. Liens for Necessaries Prior to Acts of Congress of 1910 and 1920.

One who furnishes necessaries to, or lends money for,the use of ship, looking to the ship for repayment, has, by the
general maritime law, a right in the ship itself, which will enable him to cause the ship to be sold in order that his claim
may be satisfied out of the proceeds. Such is the materialman's lien. n1 In the older codes of Continental Europe, the
concept of this privilege existed although it was not definitely defined. Under this law, the lien was given unqualifiedly
to the furnisher of necessaries, and it made no difference who he was, or where or how the necessaries were obtained.
n2

But early in the Nineteenth Century the Supreme Court held that where the supplies were ordered in the "home port" of
a vessel, they were customarily furnished on the personal credit of the shipowner, as ordinary goods are furnished, and
not on the security of the ship herself. n3 On the other hand, when necessaries were provided to a "foreign" vessel, that
is, a vessel in a port where the owner was absent or had no credit, the rebuttable presumption was that the materialman
looked to the credit of the ship and not the owner. n4 Of course, in the case of either the "foreign" or "home port"
vessel, if the owner were present in the port, a lien could always be created by his express or implied agreement. n5
These principles are still important and in some situations are still controlling because the Federal Maritime Lien Act
does not regulate the entire subject of maritime liens. n6

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawMaritime LiensPriority & SourcesContractsGeneral OverviewAdmiralty LawMaritime LiensPriority &
SourcesContractsBottomry

FOOTNOTES:
(n1)Footnote 1. The General Smith, 17 U.S. (4 Wheat.) 438, 4 L. Ed. 609 (1819) ; Peyroux v. Howard, 32 U.S. (7
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Pet.) 324, 8 L. Ed. 700 (1830) ; The Ship Virgin v. Vyfhius, 33 U.S. (8 Pet.) 538, 8 L. Ed. 1036 (1831) ; The Nestor, 1
Sumn. 73, F. Cas. 10126 (C.C. Me. 1831) ; The Chusan, 2 Story 455, F. Cas. 2717 (C.C. Mass. 1843); Thomas v.
Osborn, 60 U.S. (19 How.) 22, 15 L. Ed. 534 (1856) ; Meyer v. Tupper (The St. Lawrence), 66 U.S. (1 Black) 522, 17
L. Ed. 180 (1862) ; The Grapeshot, 76 U.S. (9 Wall.) 129, 19 L. Ed. 651 (1870) ; The Lulu, 77 U.S. (10 Wall.) 192, 19
L. Ed. 906 (1870) .

(n2)Footnote 2. 1 Valin Com. 363 (1760); 3 Kent Com. 168 (1826) (14thed. 1896). An excellent examination of
the history of the materialman's lien is presented in The Underwriter, 119 F. 713 (D. Mass.1902) .

(n3)Footnote 3. The General Smith, 17 U.S. (4 Wheat.) 438, 4 L. Ed. 609 (1819) ; The St. Jago de Cuba, 22 U.S.
(9 Wheat.) 409, 6 L. Ed. 122 (1824) ; The Belfast, 74 U.S. (7 Wall.) 624, 19 L. Ed. 266 (1869) ; The Kalorama, 77
U.S. (10 Wall.) 204, 19 L. Ed. 941 (1870) ; The Lottawanna, 88 U.S. (21 Wall.) 558, 22 L. Ed. 654 (1875) ; The
Valencia, 165 U.S. 264, 17 S. Ct. 323, 41 L. Ed. 710 (1897) . See Piedmont & George's Creek Coal Co. v. Seabord
Fisheries Co., 254 U.S. 1, 41 S. Ct. 1, 65 L. Ed. 97 (1920) .

(n4)Footnote 4. The term "foreign" does not refer to the flag or nationality; the States are deemed "foreign" to one
another, for "home port" purposes, as in the case of corporations and the administration of estates. Thus, a tug whose
home port was New York was a "foreign" vessel in a "foreign" port at Hoboken, New Jersey: The Golden Rod, 151 F. 8
(2d Cir. 1907) .

The "home port" of a vessel may be any port designated by the owner and approved by the Secretary of Commerce:
The Home Port Act, 46 U.S.C. §§ 1011-1014 [repealed by Act Nov. 1988, P.L.100-710, Title I, § 106(b)(3), 102 Stat.
4752]. If no home port is otherwise designated, it is that port at or nearest to which the owner, or if there be more than
one, the ship's husband or managing owner usually resides. The ship's state or country of registry or enrollment is
irrelevant to this determination: United States v. Brune, F. Cas. 14677 (C.C. Pa. 1852); The Plymouth Rock, 13 Blatchf.
505, F. Cas. 11237 (C.C.N.Y. 1876) ; The Brig E.A. Barnard, 2 F. 712 (C.C. E.D. Pa. 1880) (If the owner misleads the
libelant as to the character of the vessel as "domestic" or "foreign," he may be estopped to deny his representations.);
The Schooner Mary Chilton, 4 F. 847 (S.D.N.Y. 1880) ; The Havana, 64 F. 496 (2d Cir. 1894) ; International Nav. Co.
v. Lindstrom, 123 F. 475 (2d Cir. 1903) , cert. denied, 193 U.S. 669, 24 S. Ct. 852, 48 L. Ed. 840 (1904) ; The New
Brunswick, 125 F. 567 (D. Mass. 1903) , aff'd, 129 F.893 (1st Cir. 1904) .

Residence of corporation or corporate owner is state from which the corporation holds its charter: The Havana, 64 F.
496 (2d Cir.1894) ; The Susana, 2 F.2d 410, 1924 A.M.C. 1389 (4th Cir. 1924) .

The presumption is that supplies furnished to a "foreign" vessel are furnished on the credit of the vessel: The
Grapeshot, 76 U.S. (9 Wall.) 129, 19 L. Ed. 651 (1870) ; The Lulu, 77 U.S. (10 Wall.) 192, 19 L. Ed. 906 (1870) ; The
Kalorama,77 U.S. (10 Wall.) 204, 19 L. Ed. 941 (1870) . However, this presumption might be overthrown by evidence
that the supplies were actually furnished in reliance on other security than the ship, and in such cases no lien exists:
The Lulu, 77 U.S. (10 Wall.) 192, 19 L. Ed. 906 (1870) ; The Patapsco, 80 U.S. (13 Wall.) 329, 20 L. Ed. 696 (1872) .

(n5)Footnote 5. The Kalorama, 77 U.S. (10 Wall.) 204,19 L. Ed. 941 (1870) ; The Valencia, 165 U.S. 264, 17 S.
Ct. 323, 41 L. Ed. 710 (1897) .

(n6)Footnote 6. See Griffin, The Federal Maritime Lien Act, 37 Harv. L. Rev. 15, 1924 A.M.C. 206 (1923).
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§ 37. Liens for Necessaries Under Federal Maritime Lien Act of 1920.

The imperative need for federal legislation resulted in the passage in 1910 of the Federal Maritime Lien Act. n1 This
statute, subsequently amended in 1920 to cure an overly restrictive interpretation, n2 eliminated many of the conflicts
and inequities existing under the general maritime law. State statutes conferring liens on vessels with respect to "repairs,
supplies, towage, use of dry dock or marine railway, or other necessaries" were superseded. n3 In aid of those
furnishing such materials and assistance, and in restriction of shipowners, the Maritime Lien Act abolished the
distinction between "home" and "foreign" ports. With this went the old presumption that necessaries furnished in the
"home" port were furnished on the credit of the owner and not the vessel, n4 and in its place the act mandated that the
ship be liable in rem whenever the owner or a person authorized by the owner ordered the goods. n5 It became
unnecessary "to allege or prove that credit was given to the vessel"; n6 the lien was to arise automatically unless it was
expressly agreed or could be clearly implied from the supplier's acts that he intended to rely exclusively on the credit of
the shipowner and thereby waive his lien.

Although 46 U.S.C. § 974 said that "[n]othing in this chapter shall be construed to prevent the furnisher ... from waiving
his right to a lien ... at any time by agreement or otherwise" the statutory presumption in § 971 of giving credit to the
vessel was so strong that a party would not be deemed to have waived his lien in the absence of affirmative proof of an
express agreement to that effect or acts which definitely establish that the furnisher intended to rely exclusively on the
shipowner's credit. This meant that a supplier could properly look to both ship and shipowner for payment. Thus,
accepting promises by the owner to pay the debt, the taking of promissory notes secured, for example, by a chattel
mortgage or assignments of freights or insurance policies, the billing of the owner instead of the ship, or the
commencement of an in personam action would not, standing alone, be indicative of an intention to waive the lien. n7
There was a strong presumption under the FMLA that "those who furnish repairs, supplies and other necessaries looked
to the credit of the vessel itself and not just to the owner." n8 Nevertheless, it was advisable, when other security was
taken, to expressly reserve the right to assert the lien against the ship should such security prove to be inadequate. n9
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However, the Act made no change in the general principles of law governing maritime liens, but merely substituted a
single federal statute for conflicting state ones. n10 Thus, there could be no lien for breach of a wholly executory
contract, n11 for supplies furnished to a shipowner for his general use which he later appropriates to the ship's use, or
for goods delivered to a fleet except with regard to the actual supplies furnished individual vessels. n12 And, as before
the Act, the lienor was able to assign his lien n13 and one making advances to discharge liens existing by virtue of the
Act became subrogated to them. n14

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawMaritime LiensPriority & SourcesContractsGeneral OverviewAdmiralty LawMaritime LiensPriority &
SourcesContractsExecutory ContractsAdmiralty LawMaritime LiensPriority & SourcesContractsMaritime Lien
ActAdmiralty LawPractice & ProcedureAttachment & GarnishmentIn Rem Actions GenerallyAdmiralty LawPractice &
ProcedureFederal Preemption

FOOTNOTES:
(n1)Footnote 1. 46 U.S.C. §§ 971-975, amended in 1920 and 1971, were replaced by §§ 31305, 31307, 31341 and
31342. These sections now read:

§ 31305. Waiver of lien rights

This chapter [46 U.S.C. §§ 31301 et seq. ] does not prevent a mortgagee or other lien holder from waiving or
subordinating at any time by agreement or otherwise the lien holder's right to a lien, the priority or, if a preferred
mortgage lien, the preferred status of the lien.

§ 31307. State statutes superseded

This chapter [46 U.S.C. §§ 31301 et seq. ] supersedes any State statute conferring alien on a vessel to the extent the
statute establishes a claim to be enforced by a civil action in rem against the vessel for necessaries.

§ 31341. Persons presumed to have authority to procure necessaries

(a) The following persons are presumed to have authority to procure necessaries for a vessel:

(1) the owner;

(2) the master;

(3) a person entrusted with the management of the vessel at the port of supply; or

(4) an officer or agent appointed by -

(A) the owner;

(B) a charterer;

(C) an owner pro hac vice; or

(D) an agreed buyer in possession of the vessel.
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(b) A person tortiously or unlawfully in possession or charge of a vessel has no authority to procure necessaries for
the vessel.

§ 31342. Establishing maritime liens

(a) Except as provided in subsection (b) of this section, a person providing necessaries to a vessel on the order of the
owner or a person authorized by the owner--

(1) has a maritime lien on the vessel;

(2) may bring a civil action in rem to enforce the lien:and

(3) is not required to allege or prove in the action that credit was given to the vessel.

(b) This section does not apply to a public vessel.

(n2)Footnote 2. See The Henry S. Grove, 285 F. 60 (W.D. Wash. 1922) ; In re Burton S.S. Co., 3 F.2d 1015, 1925
A.M.C. 335 (D. Mass.1925) .

(n3)Footnote 3. Former 46 U.S.C. § 975, recodified as 46 U.S.C. § 31307; see § 41 infra.

This leaves state lien laws in force in cases where the Act does not create a lien; particularly where the contract is
non-maritime, as for original construction of a vessel. See Volume 1, § 188.

(n4)Footnote 4. See § 36 supra.

(n5)Footnote 5. See § 40 infra.

(n6)Footnote 6. 46 U.S.C. § 31342, N.1 supra.

(n7)Footnote 7. See Pendergast v. The General Custer, 77 U.S. (10 Wall.) 204, 19 L. Ed. 944 (1870) (commencing
in personam action does not amount to waiver).

(n8)Footnote 8. Sasportes v. M/V Sol de Copacabana, 581 F.2d 1204, 1980 A.M.C. 791 (5th Cir. 1978) ; Gulf
Trading & Transp. Co. v. Vessel Hoegh Shield, 658 F.2d 363, 1982 A.M.C. 1138 (5th Cir. 1981) , reh'g denied (en
banc), 670 F.2d 182 (5th Cir. 1982) , cert. denied, 457 U.S.1119, 102 S.Ct. 2932, 73 L. Ed. 2d 1332 (1982) (an
action instituted by an American supplier of fuel to a non-English vessel in an American port is governed by United
States rather than English law even though the agreement to supply the fuel was entered into in England: it is expected,
in the maritime realm, that when necessaries are furnished under these circumstances the American Maritime Lien
Statute will be applied to protect the supplier regardless of where the contract was formed or the nationality of the
vessel. In the absence of evidence overcoming the statutory presumption of an enforceable maritime lien for the benefit
of the supplier of necessaries, or of evidence that the supplier relied solely on the personal credit of a now bankrupt time
charterer, the supplier's lien was enforceable); Stevens Technical Servs. v. United States, 913 F.2d 1521, 1991 A.M.C.
2497 (11th Cir. 1990) (Since the furnisher of repairs does not have to prove that credit was given to the vessel, plaintiff
subcontractor's failure to prove that it affirmatively relied on the credit of the vessel, rather than that of the prime
contractor, was not decisive.).

But see Farwest Steel Corp.v. Barge Sea Span 241, 769 F.2d 620, 1982 A.M.C. 834 (9th Cir. 1981) , cert. denied,
485 U.S. 1034, 108 S. Ct. 1594, 99 L. Ed. 2d 909 (1988) (a contract to supply materials to a shipyard for the purpose of
repair or reconstructing a barge does not create a maritime lien under the Federal Maritime Lien Act in the absence of
an agency relationship between the shipyard and the vessel owner or other proof that the materials were supplied in
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reliance upon the vessel's credit).

(n9)Footnote 9. W.A. Marshall & Co. v. The S.S. President Arthur, 279 U.S. 564, 49 S. Ct. 420, 73 L. Ed. 846
(1929) (waiver of lien in situation where other and different security, which was insisted upon as a condition of
delivery, is taken, where there is no stipulation for retention of lien, where such security is retained despite the libelling
of the vessel, and where the contract between the parties recited that it represented the entire agreement); John T. Clark
& Son v. Neris Shipping Co., Inc., 1974 A.M.C. 1489 (S.D.N.Y. 1974) (waiver of lien where contract contained no
expression of a reservation of lien rights, where all bills forwarded to agent of time charterer and no services billed to
ship or its owner, and where advance payments of 40% of total bill were requested and received from such agents);
Dampskibsselskabet Dannebrog v. Signal Oil & Gas Co. of Calif., 106 F.2d 896, 1940 A.M.C. 123 (9th Cir. 1939) ,
aff'd, 310 U.S. 268, 60 S. Ct. 937, 84 L. Ed. 1197, 1940 A.M.C. 647 (1940) (creditor accepted securities as security but
expressly reserved lien; thus, no waiver); The D.B. Steelman, 48 F. 580 (E.D. Va. 1880) (taking notes secured by
mortgage is not a waiver of the lien; however, if "the taking of the mortgage be attended by acts inconsistent with the
lien, or prejudicial to other maritime creditors, (for instance, if the credit given by it be so long as to make the claim it is
intended to secure stale, in the sense of the maritime law,) or if the execution of the mortgage be in manner such as to
make it conflict with the rights of maritime creditors whose claims are of equal dignity with that secured by the
mortgage, then it would be inequitable to allow to the mortgagee the benefit of two remedies against the ship, and his
taking the mortgage would be held as waiving the maritime lien."); The Lucille, 208 F. 424 (S.D. Ala. 1913) (see
previous case); Lower Coast Transp. Co. v. Gulf Refining Co. of La., 211 F. 336 (5th Cir. 1914) (no waiver where bill
the debtor and not the fleet); Robins Dry Dock & Repair Co. v. Chesbrough, 216 F. 121 (1st Cir. 1914) ("[I]t is the
universal rule in admiralty that the taking of a new obligation, even a mortgage, does not discharge a lien on the
property on which the mortgage is made, and never affects any privilege of relief in admiralty which attached to the
original debt." Federal district courts in Massachusetts and Maine tend to view the taking of promissory notes as a
waiver of the lien); The Fairhope, 235 F.1007 (E.D. La. 1916) (the failure to surrender the note when a libel in rem is
instituted does not waive the lien); The Bronx, 246 F. 809 (2d Cir. 1917) (it is proper to look to both the credit of ship
and shipowner); Piedmont & George's Creek Coal Co. v. Seaboard Fisheries Co., 254 U.S. 1, 41 S. Ct. 1, 65 L. Ed. 97
(1920) (same); Olympia Shipping Corp. v. Morse Dry Dock & Repair Corp., 275 F. 199 (4th Cir.1921) (no waiver
where creditor took notes on condition that if they weren't paid, the creditor would be free to assert his lien); R.R. Ricou
& Sons Co. v. Fairbanks, Morse & Co., 11 F.2d 103 (5th Cir. 1926) (the retention of title to equipment is not
inconsistent with the right to alien); In re Marine Transit Corp., 94 F.2d 7,1938 A.M.C. 743 (2d Cir. 1938) (the
acceptance of a certain method of payment should not be confused with the taking of other security with the intention to
waive the lien. "In considering the question of waiver, there is a wide difference between taking a security at the time
the supplies are furnished to the vessel and taking one thereafter. In the first situation insistence upon a security may
indicate that the credit of the vessel was not relied upon; and without such reliance no lien arises. W.A. Marshall &
Co. v. The S. S. President Arthur, 279 U.S. 564, 49 S. Ct. 420, 73 L. Ed. 846 . As that case shows, the facts are strictly
construed to imply a 'waiver' of lien in the first situation. But there is much less ground for implying a waiver in the
second situation, that is, after a lien has once been acquired. The maritime lien is a proprietary right in the vessel itself
and is distinct from the personal liability of the owner. The taking of a security for performance of the owner's personal
obligation should not be construed as videncing an intention to relinquish the existing lien on the vessel unless such
intention clearly appears."); Rubin Irn Works, Inc. v. Johnson, 100 F.2d 871, 1939 A.M.C. 27 (5th Cir. 1939)
(prospective owner who repairs vessel in accordance with an agreement with the owner is not a third party who is
entitled to a lien).

The person attacking the lien has the burden of proving that the furnisher relied solely on the credit of the owner:
Point Landing, Inc. v. Alabama Dry Dock & Shipbuilding Co., 261 F.2d 861, 1959 A.M.C. 148 (5th Cir. 1958) ;
Roberts v. Echternach, 302 F.2d 370, 1963 A.M.C. 137 (5th Cir. 1962) ; Veverica v. Drill Barge Buccaneer No. 7, 488
F.2d 880, 1974 A.M.C 26 (5th Cir. 1974) . In The Astorian, 57 F.2d 85 (9th Cir. 1932) , a lien was disallowed when
claimant advanced money for supplies in consideration of a purchase option. Liens for advances are fully discussed in §
34 supra.
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Other cases which indicate that a lien is not waived by relying on the credit of both owner and vessel, by billing the
owner instead of the vessel or by taking secured notes are: El Amigo, 285 F. 868 (5th Cir. 1923) , cert. denied, 262
U.S. 751, 43 S. Ct. 700, 67 L. Ed. 1215 (1923) ; The Defiance, 3 F.2d 48, 1925 A.M.C. 56 (E.D.N.C. 1924) ; The
Yankton, 7 F.2d 384, 1925 A.M.C. 1275 (D. Mass. 1925) (Note the Massachusetts and Maine exception to the general
rule that the taking of a note does not discharge the lien. However, the presumption of extinguishment in these states
may be rebutted if it "would deprive the creditor taking the note of the substantial benefit of some security..."); The A.S.
Sherman, 51 F.2d 782 (N.D.N.Y. 1930) ; The Denelfred, 59 F.2d 213 (E.D. Mich. 1932) ; The Transmarine Barge No.
100, 62 F.2d 252 (2d Cir. 1932) ; The Everosa, 93 F.2d 732,1938 A.M.C. 82 (1st Cir. 1938) ; The Marsodak, 94
F.2d339, 1938 A.M.C. 110 (4th Cir. 1938) ; The City of Helena, 25 F. Supp. 864 (E.D. Mo.1939) ; The Odysseus III,
77 F. Supp. 297, 1948 A.M.C. 608 (S.D. Fla. 1948) ; McKenzie v. The G/S Jim-Jet II, 133 F. Supp. 804, 1955 A.M.C.
2307 (E.D.N.C.1955) ; The Mylark, 1950 A.M.C. 826 (D. Or. 1950) ; Jeffrey v. Henderson Bros., Inc., 193 F.2d 589,
1952 A.M.C. 359 (4th Cir. 1951) ; Panama Agencies v. S.S. J. Lanasa, 1958 A.M.C. 1973 (D. C.Z. 1958) ; Point
Landing, Inc. v. Alabama Dry Dock & Shipbuilding Co., 261 F.2d 861, 1959 A.M.C. 148 (5th Cir. 1958) ; Brock v. S.S.
Southampton, 231 F. Supp. 278 (D. Ore. 1964) ; United States v. F/V Voyager,1973 A.M.C. 1742 (E.D. Va. 1973) .

(n10)Footnote 10. Piedmont & George's Creek Coal Co.v. Seaboard Fisheries Co., 254 U.S. 1, 41 S. Ct. 1, 65 L.
Ed. 97 (1920) ; New Bedford Dry Dock Co. v. Purdy (The Jack O'Lantern), 258 U.S. 96, 42 S. Ct. 243, 66 L. Ed. 482
(1922) ; The Sinaloa, 209 F. 287 (N.D. Cal. 1913) ; The Dredge A., 217 F. 617 (E.D.N.C. 1914) ; The Snetind, 276 F.
139 (D. Me. 1921) ; The Gertrude, 38 F.2d 946, 1930 A.M.C. 823 (5th Cir. 1930) .

(n11)Footnote 11. See, e.g., Atlantic Richfield Co. v. 28,000 Tons More or Less of Refined Petroleum Prod., 1982
A.M.C. 2184 (D. Mass. 1980) (since the validity of a maritime lien is measured as of the time that the complaint is filed,
a shipowner had no valid lien against the charterer's cargo for cleaning costs where the obligation to clean under the
charter had not yet arisen when the complaint was filed). See Volume 1, § 185.

(n12)Footnote 12. See § 38 for a discussion of what acts constitute the furnishing of supplies to a vessel.

(n13)Footnote 13. See § 26 supra.

(n14)Footnote 14. See § 34 supra.

Page 138
2-III Benedict on Admiralty § 37



36 of 181 DOCUMENTS

Benedict on Admiralty

Copyright 2011, Matthew Bender & Company, Inc., a member of the LexisNexis Group.

Volume 2: Principles of Admiralty Law Chapters I - XIV
Chapter III SOURCE OF MARITIME LIENS.

2-III Benedict on Admiralty § 38

AUTHOR: By Thomas A. Russell J.D., University of Southern California; B.S., University of California, Berkeley,
Mr. Russell is a partner in Williams Woolley Cogswell Nakazawa & Russell, Long Beach, California. He wishes to
express his appreciation to Richard J. Nikas for his research assistance.

§ 38. Furnishing Repairs, Supplies and Necessaries Under Chapter 313, Title 46--Maritime Liens.

The general character of "necessaries" has already been defined in § 35 as including those items or services which a
prudent owner or master would deem to be reasonably required to facilitate the use of the ship, save her from danger
and enable her to perform those acts currently demanded of her. Whether we characterize the process of fulfillment of
such wants as the furnishing of repairs or supplies or necessaries, an essential condition for the validity of the lien is the
same--the furnished goods and services must be reasonably needed for the venture in which the ship is engaged. n1
Since the Act does not specifically define "vessel," the general definition of a "vessel" in 1 U.S.C. section 3 as any
watercraft "used, or capable of being used as a means of transportation on water" is controlling. n2 Many courts still
continue to misconstrue the basis for liens within the Federal Maritime Lien Act by carelessly speaking in terms of
necessaries furnished to enhance the ship's ability to function as an instrument of navigation, commerce or trade. n3 In
fact, there is no reason why a vessel which has been withdrawn from navigation but which is still technically capable of
being used in navigation should escape the provisions of the Act. n4

Since the use of the statutory expression "repairs, supplies, towage, [and] use of a dry dock or marine railway" is simply
an attempt to describe a particular form of necessary, these terms must be construed with the same broad spirit in which
"necessaries" have been interpreted. Thus, "repairs" include replacements, improvements and even the conversion of the
vessel from one type to another as long as it is not so extensive as to amount to original construction. n5 "Supplies" are
of course relative to the requirements of the individual ship n6 and there is virtually no limit to the items which may
qualify for liens on this basis. n7 Necessaries also encompass all those services which inure to the ship's benefit n8 and
which directly influence the successful conduct of her business; n9 towage, n10 wharfage, n11 pilotage, n12 lighterage,
n13 stevedore's services, n14 services rendered while the ship is in dry dock, n15 services of marine surveyors and
architects n16 and watchmen's services n17 should all approprately be covered by the Act. Some debate exists
concerning in rem liability while a vessel is in custodia legis n18 or under the jurisdiction of the bankruptcy court. n19

Problems sometimes arise, especially when the goods are delivered or services rendered pursuant to a single contract
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covering several vessels, as to what acts satisfy the statutory mandate that necessaries be "furnished" to the vessel. It is
an absolute rule that a ship may not be held responsible for anything which it does not in fact receive. n20 But even if
the vessel ultimately benefits from certain goods and services, it is not automatically liable in rem. The supplier may
have relinquished his lien by acts evidencing a total failure to look to the vessel for payment; his burden of proving that
the materials reached the ship as a part of the transportation begun by him n21 is in no way lessened by the statutory
presumption that credit is given to the vessel. "The difficulty here is not in failure to show that the [item] was furnished
to the vessels, but in failure to prove that it was furnished by the libellant." n22

The importance of this Supreme Court statement is that the materialman will not be deemed to fulfill the obligations
imposed by the Act by simply delivering the supplies to the owner and then leaving the owner free to redistribute them
at his discretion. n23 This is not to say that, when such goods have been delivered "within the immediate presence or
control of the officers of the ship" n24 with the implied or express understanding that they will be delivered to specified
vessels, the owner can deny he was acting as the supplier's agent for the purpose of delivery. n25 But when no vessel
has been mentioned in the ordering, shipping or billing of the goods and when no vessel have been named as recipients
of the supplies except by vague references that the goods might eventually be used aboard certain unspecified vessels in
the owner's fleet, no lien can arise. n26 However, in some situations where goods are delivered en masse to the
shipowner with the intent that they will be used on named vessels in specified portions, are not commingled with other
similar supplies and are promptly furnished by the owner to his ships, n27 each vessel may be liable for a proportionate
share of the supplies; n28 but any doubt as to the accuracy of such estimates must be resolved against the claimant. n29

It should be noted that there is no maritime lien under the Maritime Lien Act, 46 U.S.C. § 31342, for a foreign supplier
of goods and services to a foreign flag vessel in a foreign port. n30

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawMaritime LiensPriority & SourcesContractsMaritime Lien ActAdmiralty LawPractice &
ProcedureAttachment & GarnishmentIn Rem Actions Generally

FOOTNOTES:
(n1)Footnote 1. See The Grapeshot, 76 U.S. (9 Wall.) 129, 19 L. Ed. 651 (1870) (necessity need not be "absolute" or
"indispensable"; the lien will arise if the "furnishing was in good faith, on the order of the master, and really necessary,
or honestly and reasonably believed by the furnisher to be necessary for the ship ...;" that is, the supplier must prove that
"the repairs or supplies were necessary, or believed, upon due inquiry and credible representation, to be necessary.");
The Alvira, 63 F. 144 (N.D. Cal. 1894) ; The Ella, 84 F. 471 (D. Del. 1897) ; The J. Doherty, 207 F.997 (S.D.N.Y.
1913) ; The Lord Baltimore, 269 F. 824 (E.D. Pa. 1921) ; The Penn, 273 F. 990 (3d Cir. 1921) ; The Majestic II, 285
F. 91 (S.D. Fla. 1922) (the statute refers only to necessaries for the vessel as a vessel and has no application to goods
and services rendered only for cargo or trading purposes; see N.7 infra ); Walter-Skageth Food Stores, Inc. v. The
Bavois, 43 F. Supp. 109, 1942 A.M.C. 211 (S.D.N.Y. 1942) ; Layton Industries, Inc. v. The Sport Fishing Cruiser
Gladiator, 263 F. Supp. 356 (D. Mass 1967) ; Payne v. S.S. Tropic Breeze, 423 F.2d 236 (1st Cir.) , cert. denied, 400
U.S. 964, 91 S. Ct. 363, 27 L. Ed. 2d 383 (1970) , modified on other grounds, 456 F.2d 137 (1st Cir. 1972) ; P.T.
Perusahaan v. T.S. Salzachtal, 373 F. Supp. 267, 1974 A.M.C. 1231 (E.D.N.Y. 1974) .

Liens not allowed: The Reina Victoria, 298 F. 765 (S.D.N.Y. 1924) (no lien for extravagant services--"carriage
deluxe"--where motor-boat hired for $208 to bring $635 of supplies to a ship one-half mile from the wharf; the ship had
her own small boats and 23 crewmen "with nothing to do but eat and keep the ship clean and trim."); The Albion, 3
F.2d 97 (1st Cir.1925) (no lien for lay days on the ways after work on ship completed); The Huron, 278 F. 383 (3d Cir.
1922) (extra boom is not a necessary); Foss Launch & Tug Co. v. Char Chung U.S.A., 808 F.2d 697, 1987 A.M.C. 913
(9th Cir.) , cert. denied, 484 U.S. 828, 108 S. Ct. 96, 98 L. Ed. 2d 57 (1987) (a lessor of container boxes to a company
that operates a fleet of container ships could not assert a maritime lien against a vessel pursuant to 46 U.S.C. § 971 even
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though the containers were considered "necessaries" within the meaning of the statute because the court, upon a narrow
reading of the "furnishing" requirement of the statute, concluded that containers leased in bulk to a charterer of a group
of vessels for unrestricted use aboard the vessels are not furnished to any particular vessel of the group on which they
subsequently happen to be employed); South Carolina State Ports Authority v. M/V Tyson Lykes, 837 F.Supp. 1357,
1364-65 (D.S.C. 1993) (While dockage, wharfage, harbor master fees and labor are "necessaries", neither per diem
charges for container or chassis storage, nor electrical expenses for refrigerated containers which are unrelated to direct
loading or unloading operations, will give rise to maritime liens.)

(n2)Footnote 2. See Vol. 1, Chapter X.

(n3)Footnote 3. Security Pac. Bank of Wash. v. September Moru, 754 F. Supp. 813, 1991 A.M.C. 1780 (W.D. Va.
1991) (In an in rem proceeding initiated by plaintiff to foreclose its preferred ship mortgage in which accompany hired
by plaintiff to prepare and file vessel documentation claimed its services created a maritime lien superior to plaintiff's
mortgage, the court rejected plaintiff's contention that the term "necessaries" under 46 U.S.C. § 31314 et seq. means a
physical contribution to a vessel's ability to engage in navigation. The court held that under 46 U.S.C. § 31301 et seq.
any service essential to the lawful operation of a vessel was a necessary and that the performance of vessel
documentation services gave rise to a preferred maritime lien superior to plaintiff's mortgages.).

But see Carter-Green-Redd, Inc. v. U.S.S. Cabot Found, 756 F. Supp. 276, 1991 A.M.C. 2867 (E.D. La. 1991) (A
refundable payment made by plaintiff to defendant to secure an option to lease the latter's vessel for use as a museum
and casino did not create a recognized maritime lien, because the underlying contract had at best a remote or
preliminary relationship to issues involving navigation or maritime commerce. It was immaterial whether the money
paid was used by defendant for necessary items for the vessel as plaintiff alleged, since it was beyond the scope of the
contract and not mentioned in it. The court dismissed the plaintiff's in personam action against the shipowner and its in
rem action against the vessel for lack of admiralty jurisdiction.).

(n4)Footnote 4. See, e.g., Miami River Boat Yard, Inc. v. 60' Houseboat, 390 F. 2d 596, 1968 A.M.C. 336 (5th Cir.
1968) ; M/V Marifax v. McCrory, 391 F.2d 909, 1968 A.M.C. 965 (5th Cir. 1968) ; In re Queen, Ltd., 1973 A.M.C. 646
(E.D. Pa. 1973) . Where there was no evidence presented at trial that an oil drilling barge moored at plaintiff's working
dock for repairs had been withdrawn from navigation, a claim against the vessel for wharfage was within the admiralty
jurisdiction of the district court and the vessel was subject to a maritime lien. A-1 Indus., Inc. v. Barge Rig #2, 1979
A.M.C. 1486 (E.D. La. 1979) ; Cf. In re River Princess Corp., 126 B.R. 837, 1991 A.M.C. 2693 (Bankr. S.D.N.Y.1991)
(No maritime lien existed for plaintiff creditor's claim against a vessel for services rendered in converting it into a
floating restaurant. At the time plaintiff agreed to provide the services and materials, the vessel was already withdrawn
from navigation and engaged in no maritime activity. It was therefore not a "vessel" within the meaning of theFederal
Maritime Lien Act. The fact that materials and labor were furnished to a vessel which was within admiralty jurisdiction
was not conclusive. The court based its decision on the policy that the existence of maritime lien must be strictly
construed because it arises automatically and secretly without any filing requirements.).

(n5)Footnote 5. See Vol 1, § 189. See Chase Manhattan Fin. Serv. v. McMillian, 896 F.2d 452, 1990 A.M.C.
1702 (10th Cir. 1990) (Suppliers of materials and labor used to construct a vessel do not hold a maritime lien because
contracts to build ships are not "maritime" contracts under admiralty jurisdiction and because the materials, labor and
services are provided before a ship is sufficiently advanced to function as a vessel.); Bay State Yacht, Inc. v. Squantum
Engine & Serv. Co., 117 B.R. 16, 1990 A.M.C. 94 (D. Mass. 1990) (Federal maritime liens for repairs performed and
supplies furnished to 11 existing vessels, pursuant to 46 U.S.C. app. § 971, were superior to the interest of a bona fide
purchaser and not avoidable by a trustee in bankruptcy. There is no such lien, however, for materials supplied for the
construction of new vessels, so the court ordered expedited discovery to determine whether labor and materials provided
for 16 other vessels were actually for the construction of new vessels.). Note that even if a ship is undergoing
construction and is therefore not lienable, this principle only applies to goods and services needed for the completion of
the ship. In The Pinthis, 286 F. 122 (3d Cir.1923) , extra machine parts furnished to a new ship were deemed not to be
part of the construction but were simply factors "of anticipated need and prudent reserve." Therefore, the supplier
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qualified for a lien under the Federal Maritime Lien Act since the extra parts were necessary in the ship's future
operation. See also Modoc Technical Servs. v. PTF 26, 1987 A.M.C. 625 (D. Or. 1986) (a surplus Navy torpedo boat
acquired by a city government for use as a movie set and afterward as a tourist attraction is subject to in rem seizure to
enforce a repairman's maritime lien. Further, since neither use to which the boat was to be put was an "essential
goverment function," the boat was not a publicly owned vessel immune from seizure.).

But see Dubuque Boat & Boiler Co. v. Oil Screw Commander, 251 F. Supp. 923 (W.D. Mo. 1966) in which the court
criticized and declined to follow the rationale of The Pinthas. Here the court refused to find that the items in question
were simply supplies and equipment furnished to a completed vessel since they were "ordered during the construction
of the vessel and ... they were installed as extras in obvious conformity with the intention of both parties to complete the
vessel for its intended use ... ." The court called untenable an unstated premise of libelant's argument: that extras to a
base contract ordered long before delivery of the completed vessel are not part of the contract of construction simply
because the owner accepted delivery of the vessel and made partial payment on the final contract price. The court held
that the extras were not "repairs" or "supplies" within the meaning of 46 U.S.C. § 971, the contract was not within the
court's admiralty jurisdiction and the case was dismissed; Nilo Barge Line v. M/V Bayou DuLarge, 584 F.2d 841, 1980
A.M.C. 750 (8th Cir. 1978) (where leased equipment is installed on a vessel while it is under construction, the contract
is non-maritime. Therefore, the supplier of the equipment may not assert a maritime lien nor share in the proceeds from
the sale of the vessel); Hatteras of Lauderdale, Inc. v. Gemini Lady, 662 F. Supp. 1525 (S.D. Fla. 1987) , aff'd, 853
F.2d 848 (11th Cir.1988) (the district court decision, citing Dubuque as particularly persuasive, was affirmed by the
circuit court in an action to recover costs for the customization of a yacht purchased by defendant. The purchase order
for the yacht specified the custom work and an allowance for costs was included in the purchase price. The vessel was
delivered with an amount due over and above the original allocation. The court reasoned that had the vessel been
ompleted before the work was ordered then it would have been in the condition to function as intended and the
customization would not have been needed. Therefore, the modifications were part of the original sale/construction of a
new vessel and not within the admiralty jurisdiction).

(n6)Footnote 6. See N.1. supra. But in In re S.S. Norberto Capay & S.S. Galicia Defender, 330 F. Supp. 825 (N.D.
Cal. 1970) , the court said:

"While such a case-by-case approach might apply to such questionable items as spirituous liquors or supplies for the
slop chest, [see Benedict on Admiralty § 90 (1940) (fn. 90)] it seems somewhat outmoded in light of the amendment of
the Lien Act in 1920 and of the general attitude of this circuit. See Gilmore and Black, The Law of Admiralty, pp.
542-43 (1957). Today, "[t]he present state of the law is not far from the point where any service which is 'convenient,
useful and at times necessary' may qualify as a lien under the Lien Act." Ibid.

(n7)Footnote 7. Rosenthal v. The Bark Die Gartenlaube, 5 F. 827 (S.D.N.Y. 1880) (seamen's clothes); Negus v.
The Georgia, 32 F. 637 (E.D.N.Y. 1887) (chronometer); The Aina, 40 F. 269 (E.D.N.Y 1889) (medical care for crew;)
The Mary F. Chisholm, 129 F. 814 (D. Me. 1904) (supplies must be for the ship "in aid of the voyage" and do not
include personal items for seamen delivered on shore); The Satellite, 188 F. 717 (D. Mass. 1910) ("If passengers are
carried, whatever may be reasonably supposed to meet the ordinary wants of the class of passengers expected must ... be
necessaries, whether strictly essential for their safety or comfort or not."); The Fortuna, 213 F. 284 (W.D. Wash. 1914)
(articles for "slop-chest"); The Rupert City, 213 F. 263 (W.D. Wash. 1914) (necessaries include the reasonable cost of
transporting supplies to ship); The Sterling, 230 F. 543 (W.D. Wash. 1916) (wines and liquors not supplies--"it is the
need for the voyage and not the habits or desires of the seamen that is contemplated by the Act of Congress"); The
Penn, 273 F. 990 (3d Cir. 1921) (supplies to restaurant of passenger ship); The Convoy, 257 F. 843 (E.D.N.Y. 1919)
(supplies and services in raising sunken vessel); The Susquehanna (Terminal Fumigating Co. v. United States), 3 F.2d
1014, 1923 A.M.C. 643 (D. Mass. 1923) (necessaries include services enabling the ship to earn freight--compressing
cotton; weighing and inspecting cargo before delivery; fumigation of luggage); The Hall, 48 F.2d 646 (D. Mass. 1931)
(raising vessel; however, the cost of hauling items to waterfront to begin the raising will not give rise to lien); The
Artemis, 53 F.2d 672 (S.D.N.Y. 1931) (winter storage of sails; taxi bill; crew's uniforms). The lien attachs to
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after-acquired property: The Joseph Warner, 32 F. Supp. 532 (D. Mass. 1939) . As to whether the lien can extend to
freight which the supplies or repairs did not help earn, see N.14 infra.

(n8)Footnote 8. In re Burton S.S. Co., 3 F.2d 1015, 1925 A.M.C. 335 (D. Mass. 1925) (charges for use of canal);
Vlavanos v. The Cypress, 171 F.2d 435 (4th Cir. 1948) , cert. denied, 337 U.S. 924, 69 S. Ct.1168, 93 L. Ed. 1732
(1949) (advancing money to have captain released from jail in order that ship may sail is not a necessary); J. Ray
McDermott & Co., Inc. v. The Off-Shore Menhaden Co., 262 F.2d 523, 1959 A.M.C. 527 (5th Cir. 1959) ("necessaries"
must be broadly interpreted); Colonial Press of Miami, Inc. v. The Allen's Cay, 277 F.2d 540, 1960 A.M.C. 1598 (5th
Cir. 1960) (printing materials); Layton Industries, Inc. v. The Sport Fishing Cruiser Gladiator, 263 F. Supp. 356 (D.
Mass. 1967) (radar equipment); Stern, Hays & Lang, Inc. v. M/V Nili, 407 F.2d 549 (5th Cir. 1969) (advertising);
General Elec. Credit v. Drill Ship, 668 F.2d 811 (5th Cir. 1982) (where intervenor in a proceeding to rank liens on a
vessel seized and sold upon foreclosure of a preferred ship mortgage provided food catering services to the members of
the crew both before and after the seizure, the court found that the intervenor was entitled to be paid. The food catering
services provided to the crew members of the vessel were held to give rise to a maritime lien, and as no express waiver
of the lien was shown, the court ordered the intervenor to be reimbursed. As to the continuation of food catering
services provided to the maintenance crew after the seizure of the vessel, the court allowed such expenses as necessary
to maintain and preserve the vessel); The Mendotta III, 13 F.Supp. 1019, 1936 A.M.C. 68 (E.D.N.Y. 1935) (winter
storage of vessel); Walter Skageth Food Stores, Inc. v. The Bavois, 43 F. Supp. 109, 1942 A.M.C. 211 (S.D.N.Y. 1942)
(liquors for pleasure yacht); Epsten v. Corporacion Peruana de Vapores, 325 F. Supp. 535, 1971 A.M.C. 1259
(S.D.N.Y.1971) (liquor; cigarettes); Espirito Santo Bank of Fla. v. M/V Tropicana, 1992 A.M.C. 1672 (S.D. Fla. 1990) ,
aff'd, 958 F.2d 1083 (11th Cir. 1992) , cert. denied, - 506 U.S. 906, 113 S. Ct. 301, 121 L. Ed. 2d 224 (1992) (Money
advanced under a letter of credit to pay for the manufacture and installation of galley equipment in a vessel was held to
form the basis of a maritime lien against the vessel. Funds advanced for the purpose of permitting a vessel to purchase
supplies or other necessaries give rise to a maritime lien.); Cummins Fin., Inc. v. Rose of Rock River, 771 F. Supp. 234
(N.D. Ill. 1990) (overland transportation of a vessel was a "necessary" service, citing Farrell Ocean Servs., Inc. v.
United States, 681 F.2d 91 (1st Cir. 1982) (transportation of vessel from Virginia to Massachusetts by sea for repair
constituted "necessary" service); Kaleidoscope Tours v. M/V Tropicana, 755 F. Supp. 382, 1991 A.M.C. 1462 (S.D.
Fla. 1990) (embarkation services rendered by the plaintiff for defendant vessel, including the collectionof money and
tickets from passengers, checking passengers' passports, and accounting for and delivering all passenger fares collected
to the agent of the vessel's charterer, constituted "necessaries," within the meaning of the Federal Maritime Lien Act.
The court found the embarkation services performed by plaintiff were analogous to the services provided by a freight
forwarder in Ingersoll Milling Mach. Co. v. M/V Bodena, 829 F.2d 293, 1988 A.M.C. 223 (2d Cir.1987) , cert. denied,
484 U.S. 1042, 108 S. Ct. 774, 98 L. Ed. 2d 860, 1988 A.M.C. 2399 (1988) (services consisting of preparing and
processing export declarations, delivery orders, dock receipts, bills of lading, and advance notification of shipments
were not viewed as prelminary, but rather, as essential to the voyage).); Carl Enters. v. Barge Hudson Handler, 475
F.Supp. 42 (S.D. Ala. 1991) (transportation of vessel's crew member by air was a "necessary" giving rise to a maritime
lien); Ramirez v. United States, 767 F. Supp. 1563, 1991 A.M.C. 2462 (M.D. Fla. 1991) (The captain of a vessel was
entitled to a lien for unpaid wages under 46 U.S.C. app. § 971, as the phrase "other necessaries" was broadly construed
to include a captain's services.); Aztec Marine Agencies, Inc. v. M/V CORTO, 1996 U.S. Dist. LEXIS 248 (E.D. La.
1996) (Recognizing a maritime lien for the reasonable costs of divers and the use of an absorbent boom provided at the
request of the U.S. Coast Guard to contain oil discharge from a vessel's propeller shaft.). Trico Marine Operators, Inc.
v. Falcon Drilling Co., 116 F.3d 159, 1997 AMC 2546 (5th Cir. 1997) (provider of transport supplies and equipment
entitled to maritime lien).

(n9)Footnote 9. The Aina, 40 F. 269 (E.D.N.Y.1889) ; The Susquehanna, 3 F.2d 1014, 1923 A.M.C. 643 (D.
Mass. 1923) ; The Jack-O-Lantern, 282 F. 899 (D. Mass. 1922) (services of marine fireman); The Artemis, 53 F.2d
672 (S.D.N.Y. 1931) (it is irrelevant if the services are performed on land); The Western Wave, 77 F.2d 695 (5th Cir.) ,
cert. denied, 296 U.S. 633, 56 S. Ct. 156, 80 L. Ed. 450 (1935) ; Diaz v. The S.S. Seathunder, 191 F. Supp. 807 (D.
Md. 1961) ; Payne v. S.S. Tropic Breeze, 423 F.2d 236 (1st Cir.) , cert. denied, 400 U.S. 964, 91 S. Ct. 363, 27 L. Ed.
2d 383 (1970) , modified on other grounds, 456 F.2d 137 (1st Cir. 1972) (master entitled to lien for expenses of trip to
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owner to secure funds to prevent arrest of vessel); Equilease Corp. v. M/V Sampson, 793 F.2d 598, 1986 A.M.C. 1826
(5th Cir. 1986) (en banc) , rev'g, 568 F. Supp. 1259, 1984 A.M.C. 1591 (E.D. La.1983) , cert. denied, 479 U.S. 984
(1986) (finding that insurance is essential to the modern-day operation of a vessel, the fifth circuit held that insurance is
a "necessary" within the meaning of the Federa l Maritime Lien Act. As such, unpaid insurance premiums may give rise
to a lien against a vessel under 46 U.S.C. § 971. The court overruled its decision in Learned v. Brown, 94 F. 876 (5th
Cir.1899) , decided before the passage of the Act, that insurance premiums do not support a lien under the general
maritime law. However, where the premiums are advanced on the personal credit of the vessel owner, rather than on the
vessel's credit, no lien is created under § 971); Zitano v. F/V Diamond Girl, 963 F.Supp. 109, 1997 AMC 2679 (D.R.I.
1997) (provider of loan used to pay insurance premiums was entitled to maritime lien on the vessel); Jones Tug & Barge
Co. v. S.S. Liberty Mfr., 1978 A.M.C. 1183 (C.D. Cal. 1976) (a marine salvage lien would not arise for debunkering
services rendered to a stranded vessel so as to avoid penalties under the Federal Water Polution Control Act where it
was not clear that the debunkering contributed to the ultimate rescue of the vessel. There would be a lien for
necessaries, however, under the Federal Maritime Lien Act of 1920); Gerard Constr., Inc. v. M/V Virginia, 480 F.
Supp. 488, 1981 A.M.C. 115 (W.D. Pa. 1979) (a contract for the furnishing of fuel and oil to a particular vessel is a
contract for necessaries, the breach of which gives rise to a maritime lie enforceable in an in rem action against the
vessel); Farrel Ocean Servs., Inc. v. United States, 681 F.2d 91, 1983 A.M.C. 1077 (1st Cir. 1982)
(plaintiff-transporter was held entitled to a maritime lien against vessels loaded on its barge for transportation to a dry
dock facility under the provision granting a lien for "towage" pursuant to 46 U.S.C. § 971. Defendant's contention that
its vessels should be viewed as cargo subject only to a cargo lien which would have been lost when the plaintiff
surrendered possession of the vessels did not persuade the court which noted the fifth circuit's analogy that "a kangaroo
is no less a kangaroo because it is carried for part of its existence in another kangaroo's pouch"); Exxon Corp. v.
Central Gulf Lines, 780 F. Supp. 191, 1991 A.M.C. 1663 (S.D.N.Y. 1991) (In an in rem action, the court found that
plaintiff did furnish bunkers to a vessel within the meaning of the Federal Maritime Lien Act and therefore had a valid
lien against it, even though it was responsible merely for the administrative task of invoicing and collection and relied
on a local supplier to provide fuels to the ship. The court rejected defendant's characterization of plaintiff's involvement
as indirect and administrative and noted that the Supreme Court, when reversing and remanding the same case, found
that the fact that plaintiff did not deliver the fuel in New York but bought the fuels from a third party and had the latter
deliver them to the vessel did not lead to a different effect on maritime commerce.).

A service which is only incidentally maritime will not qualify for lien status.

See, e.g., The William Leishear, 21 F.2d 862, 1927 A.M.C. 1770 (D. Md. 1927) (no lien for hauling sails overland to
the shipyard).

(n10)Footnote 10. Towage, though an essential assistance to navigation and in some circumstances giving rise to a
lien by the general maritime law ( The Alligator, 161 F. 37 (3d Cir. 1908)) was often held not to be within the act until
it was specifically included by amendment: The J. Doherty, 207 F. 997 (S.D.N.Y. 1913) ; The Hatteras, 255 F. 518 (2d
Cir. 1918) .

Although liens do not normally extend beyond the ship and the freight, "[t]here may be circumstances of necessity not
giving rise to salvage which will raise a towage lien on the cargo ..." Clifford v. Merritt-Chapman & Scott Corp., 57
F.2d 1021, 1932 A.M.C. 1146 (5th Cir.1932) . See The Julia Blake, 107 U.S. (17 Otto) 418, 2S. Ct. 672, 27 L. Ed. 595
(1883) ; In re Alaska Fishing & Development Corp., 167 F. 875 (W.D. Wash. 1909) ; The Richmond, 2 F.2d 903
(D.Del. 1924) ; Christiana Marine Serv. Corp. v. Hercules, 1991 A.M.C. 1274 (E.D. Penn. 1991) (Plaintiff assignor's
towing service provided to a barge under arrest were reasonably needed by the barge in its business, and were
"necessary" within the meaning of the Federal Maritime Lien Act, 46 U.S.C. § 30101 et seq. As plaintiff's purchase of
the towing company's claims against the barge at the towing company's bankruptcy proceeding was free and clear of
any claims pursuant to the asset purchase plan, the barge owner's counterclaims against the towing company for
damages to its vessel and equipment during the towing had no bearing on the propriety of the arrest of the barge or the
amount of security for its release. As a "pre-petition" creditor of the towing company by virtue of its setoff claims, the
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barge owner had been served with the bankruptcy plan and was therefore bound by its terms.); Cargill, Inc. v. M/T
PACIFIC DAWN, 876 F.Supp. 508, 511, 1995 A.M.C. 2146 (S.D.N.Y. 1995) (Salvage lien denied where salvor was not
a volunteer, but entered into a towage contract providing for compensation irrespective of whether the salvage was
successful. Such towage services give rise to a statutory lien for necessaries, not a lien for salvage. "To determine that a
salvage service, as distinct from a towing service, was performed, a cour must find (1) that the salvagedvessel was in
marine peril, (2) that the would-be salvor rendered the service voluntarily, and (3) that the salvage was successful in
whole or in part, with the service rendered having contributed to such success.").

(n11)Footnote 11. In re Easton, 95 U.S. (5 Otto 68, 24 L. Ed. 373 (1877) ; Woodruff v. One Covered Scow, 30 F.
269 (E.D.N.Y. 1887) ; The Geisha, 200 F. 865 (D. Mass. 1912) ; The Andrew J. Smith, 263 F. 1004 (E.D.N.Y. 1920)
(no lien after vessel abandoned); The Rathlin Head, 292 F. 867 (E.D. La. 1923) , aff'd, 299 F. 474 (5th Cir. 1924) ,
cert. denied, 266 U.S. 620, 45 S. Ct. 99, 69 L. Ed. 472 (1924) (lien includes time used and time reserved); Beard v.
Marine Lighterage Corp., 296 F. 146 (E.D.N.Y. 1924) (it is irrelevant whether the wharf is publicly or privately
owned); The Capitaine Faure, 7 F.2d 131 (E.D.N.Y.1924) , aff'd, 7 F.2d 133 (2d Cir) , cert. denied, 268 U.S. 695, 45
S. Ct.513, 69 L. Ed. 1161 (1925) ; The General Lincoln, 24 F.2d 441 (D. Md. 1928) (no wharfage lien when vessel
withdrawn from navigation. This is a bad decision and should not be regarded as accurately stating the law; see text and
accompanying footnotes 2 and 3.); The Little Charley, 31 F.2d 120, 1929 A.M.C. 398 (D. Md. 1929) ; J. Ray
McDermott & Co., Inc. v. The Off-Shore Menhaden Co., 262 F.2d 523, 1959 A.M.C. 527 (5th Cir. 1959) ; City of Erie
v. S.S.North American, 267 F. Supp. 875 (W.D. Pa. 1967) .

Decisions like The Murphy Tugs, 28 F.429 (E.D. Mich. 1886) which limited the lien for wharfage given by state
statute to "the season of navigation" and refused to "allow a lien for services rendered the vessel while she is laid up
during the winter, such as the use of a slip, the storage of sails and rigging, or the hiring of a watchman" must be
considered overruled. However, note that such holdings rarely worked a hardship since laid up vessels or those
withdrawn from navigation were readily amenable to attachment as part of an in personam action against the owners.

(n12)Footnote 12. The Willamette Valley, 76 F. 838 (N.D.Cal. 1896) ; The Alligator, 161 F. 37 (3d Cir. 1908) ;
The Queen, 206 F. 148 (9th Cir. 1913) , cert. denied, 231 U.S. 750, 34 S. Ct. 321, 58 L. Ed. 466 (1913) ; Mobile Bar
Pilots Ass'n v. Commissioner of Internal Revenue, 97 F.2d 695 (5th Cir. 1938) ; Treakle v. Pocahontas S.S. Co., 273 F.
Supp. 608 (E.D. Va. 1967) , aff'd, 406 F.2d 412 (4th Cir. 1969) (pilots do not get lien when already fully compensated
under employment contract with towing company); Ajubita v. S/S Peik, 313 F. Supp. 1238 (E.D. La.1969) , aff'd, 428
F.2d 1345 (5th Cir. 1970) ; Blair v. M/V Blue Spruce, 315 F. Supp. 555, 329 F. Supp. 178 (D. Mass. 1970 & 71) (pilot
entitled to lien for his fee even though his services are refused so long as such services "were required by [state] law and
if [the pilot] tendered theservices and was ready, willing and able to perform them ... Any other result frustrates the state
interest." This decision does not appear to be tenable. The court conceded that pilotage services qualified as necessaries
and were therefore governed by the Lien Act which supersedes those state statutes with which it conflicts. Here the state
had given a lien regardless of whether services were accepted or not. However, the Federal Act states that such
necessaries must be "furnished" to the vessel. Thus, while under 46 U.S.C. § 8501(a) the state was free to confer
criminal penalties on any owner refusing to take on pilots, the state was not entitled to have its lien criteria honored by
the courts).

(n13)Footnote 13. The lien will only arise for the time the lighter is actually serving the ship. "If the lighter was
hired by the agent of the ship and then merely stood by, or if, after her use had terminated, through negligence she was
not promptly returned, no lien would be created" for such idle times. Likewise, if the lighter "was kept loaded for the
benefit of the consignee of the freight, that would be of no benefit to the ship." The Owego, 292 F. 403 (E.D. La.1923) .
Accord City of Atlanta, 17 F.2d 308 (S.D. Ga. 1924) .

(n14)Footnote 14. 46 U.S.C. § 31301(5) now gives stevedores a preferred lien for wages if the stevedore was
employed directly by a person listed in § 31341. See also Bermuda Express, N.V. v. M/V Litsa, 872 F.2d 554, 1989
A.M.C. 1537 (3d Cir. 1989) , cert. dismissed, 492 U.S. 939 , cert. denied, 493 U.S. 819 (1989) (the Third Circuit held
that the maritime lien for necessaries under 46 U.S.C. § 971 encompasses payments covered by the vessel's contract for
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services which stevedoring companies must pay to the stevedore pursuant to the terms of a collective bargaining
agreement. The Court also held, however, that even though use of a chassis in connection with on- and off-loading
cargo can qualify as a necessary under 46 U.S.C. § 971, where a stevedore charged the vessel for movement of the
chassis for purposes that were not directly related to that operation, the charges were not necessaries that would give
rise to a maritime lien); Universal Shipping, Inc. v. Panamanian Flag Barge, 563 F.2d 483, 1978 A.M.C. 1458 (1st Cir.
1976) ("stevedoring services are plainly necessaries within the meaning of § 971"); Atlantic & Gulf Stevedores, Inc. v.
M.V. Rosa Roth, 587 F. Supp. 1033, 1985 A.M.C 718 (S.D.N.Y. 1984) (stevedoring services may give rise to a maritime
lien when such services benefit the vessel or are necessary to it, such as in the present case where the vessel was
chartered out to carry freight necessitating the need for loading and unloading services. The plaintiffs are entitled to
receive not only the "straight-time" work they actually performed, but also "detention time," where they were hired but
could not work due to bad weather, "guarantee time," where they are paid pursuant to their collective bargaining
agreements with the Int'l Longshoremen's Association, and time spent opening the vessel's hatches. However, overtime
cannot be awarded as there is no indicationthat the vessel could ot be unloaded during "straight time," and the vessel's
usefulness for its intended purpose would not have been impaired without overtime. Overtime would only benefit the
charterer); New Terminal Stevedoring Co. v. M/V Belnor, 1989 A.M.C. 371 (D. Mass. 1988) (the acceptance of
stevedore services by a ship's Master bound the ship, allowing the stevedore to receive a maritime lien under 46 U.S.C.
§ 972, in the absence of evidence to the contrary. The Master of the ship was not a party to the written contract with the
stevedore. The Master has the burden of proving that the stevedore has been paid; no inference of payment can be
drawn from the plaintiff's failure to locate records. The court found that, based upon the theory of quantum meruit, the
plaintiff can recover a fair profit, with interest, accruing from the time of the complaint. The court held that, in this
situation, the contract price represented the fair market value of its services); Luckenbach v. Pearce, 212 F. 392 (5th
Cir. 1914) ; The Rupert City, 213 F. 263 (W.D. Wash. 1914) ; The Henry S. Grove, 285 F. 60 (W.D. Wash. 1922) (Act
relates to "outfitting" as well as "carriage of freight"); Auditore Contracting Co., Inc. v. Coal on Barge Mary
McAllister, 295 F. 694 (E.D.N.Y. 1924) ; The Little Charley, 31 F.2d 120, 1929 A.M.C. 398 (D. Md. 1929) ; In re
North Atlantic & Gulf S.S. Co., 204 F. Supp. 899, 1963 A.M.C. 871 (S.D.N.Y. 1962) , aff'd, 320 F.2d 628, 1964 A.M.C.
678 (2d Cir.1963) ; International Terminal Operating Co. v. S.S. Valmas, 375 F.2d 586, 1967 A.M.C. 1727 (4th Cir.
1967) ; John T. Clark & Son v. Neris Shipping Co., Inc., 1974 A.M.C. 1489 (S.D.N.Y. 1974) . Cf. Metropolitan Dade
County v. M/V Witroro, 1990 A.M.C. 1742 S.D. Fla. 1990) (A contract involving the coordination of the shoreside
movement of cargo after it has already been loaded onto or unloaded off of a ship by others does not have a sufficient
nexus to actual maritime activity to constitute a maritime contract for purposes of admiralty jurisdiction. Consequently,
a maritime lien against a vessel for intermodal services provided to its owner lacks admiralty subject matter
jurisdiction.); South Carolina State Ports Authority v. M/V TYSON LYKES, 67 F.3d 59 (4th Cir. 1995) (Port authority
claiming a lien failed to satisfy its burden of proving that the stevedore which contracted with it for the rental of
container cranes and conainer-handling equipment was authorized by the shipowner or charterer to procure necessaries
for the vessel.).

See also, Atlantic & Gulf Stevedores, Inc. v. M/V Grand Loyalty, 608 F.2d 197, 1980 A.M.C. 1716 (5th Cir. 1979)
(Concluding that "it was the intent of Congress to make it easier and more certain for stevedores and others to protect
their interests by making maritime liens available where traditional services are routinely rendered," the court allowed
the stevedore to assert a lien for expenses incurred when its workers opened and closed the hatches according to the
chief officer's instructions. The chief officer was considered to be a "person to whom the management of the vessel"
was intrusted where: he was second in command to the master; his duties included the direction and control of loading
and unloading; and the terminal superintendent had a long standing custom of approaching the chief officer for
instructions on opening and closing the hatches); Nacirema Operating Co. v. S.S. Al Kulsum, 407 F. Supp. 1222, 1976
A.M.C. 609 (S.D.N.Y.1975) .

Lien on ship extends to freight, but only that freight earned on the voyage for which services were rendered: United
States v. Certain Subfreights Due S.S. Neponset, 300 F. 981 (D. Mass. 1924) , rev'd on other grounds, 13 F.2d 808,
1926 A.M.C. 964 (1st Cir.1926) ; Schirmer Stevedoring Co., Ltd. v. Seaboard Stevedoring Co., 306 F.2d 188 (9th Cir.
[Cal.] 1962); American Smelting & Refining Co. v. Naviera Andes Peruana, S.A. 208 F. Supp. 164 (N.D. Cal. 1962) ,
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aff'd, 327 F. 2d 581 (9th Cir 1964) .

(n15)Footnote 15. The Vidal Sala, 12 F. 207 (S.D. Ga.1882) ; North Pacific S.S. Co. v. Hall Bros. Marine Ry. &
Shipbuilding Co., 249 U.S. 119, 39 S. Ct 221, 63 L. Ed. 510 (1919) ("There is no difference in character as to repairs
made to the hull of a vessel dependent on whether they are made while she is afloat, while in dry dock, or while hauled
up by ways upon land. The nature of the services is identical in the several cases.")

(n16)Footnote 16. The Aina, 40 F. 269 (E.D.N.Y. 1889) ; The Schuylkill, 249 F. 781 (E.D.N.Y. 1918) , aff'd sub
nom. The Susquehanna, 267 F. 811 (2d Cir. 1920) (no lien if architect engaged in construction of ship); The
Susquehanna, 295 F. 322 (4th Cir. 1924) (preliminary survey of repairs included in repair lien); The Atlanta, 82 F.
Supp. 218 (S.D. Ga. 1948) ; Savas v. Maria Trading Corp., 285 F.2d 336, 1961 A.M.C. 260 (4th Cir.1960) ; Tug Miki
Miki, 1970 A.M.C. 1828 (N.D. Cal.1969) ("The test [for lien status] should be whether, at the time the services are
performed, the vessel and the supplier in good faith intend and determine that the survey and naval architectural services
are of value in connection with future plans for the vessel rather than whether the services are actually utilized, after the
[preferred ship] mortgage is recorded, by carrying out the ship's plans.").

(n17)Footnote 17. The general maritime law has always recognized that a watchman will have a lien for wages
when he is acting like a seaman employed on a vessel engaged in navigation, that is, whenever he is employed aboard a
vessel which is temporarily idle but moored in navigable waters, or a vessel which is being fitted for a new voyage. See
The Erinagh, 7 F. 231 (S.D.N.Y. 1881) ; The Maggie P. Miller v. The Maggie P., 32 F. 300 (E.D. Mo. 1887) ; Wisehart
v. The Joseph Nixon, 43 F. 926 (W.D. Pa. 1890) ; The Hattie Thomas, 59 F. 297 (D.C. Conn. 1894) ; The Herdis, 22
F.2d 304 (D. Md. 1927) ; The Chester 25 F.2d 908, 1928 A.M.C. 638 (D. Md. 1928) . However, courts have refused to
grant a seaman's lien to watchmen or caretakers when the vessel has been withdrawn from navigation (see The Brig
E.A. Barnard, 2 F. 712 (C.C. E.D. Pa. 1880) ; The Sirius, 65 F. 226 (N.D. Cal. 1895) ; The Fortuna, 206 F. 573 (W.D.
Wash. 1913) ; The Morning Star, 1 F.2d 410 (W.D. Wash. 1924) ; The General Lincoln. 24 F.2d 441 (D. Md. 1928) ;
Burdine v. Walden, 91 F.2d 321, 1937 A.M.C. 1149 (5th Cir. 1937) ; Slavin v Port Service Corp., 138 F.2d 386, 1944
A.M.C. 687 (3d Cir. 1943)) , even when the watchman performed maintenance and repairs on the laid-up vessel (see
The Sirius, supra ; Hoof v. Pacific American Fisheries, 279 F. 367 (9th Cir. 1922) ; The Sinaloa, 209 F. 287 (N.D.
Cal. 1913) ; The Fortuna, supra ; The Jean L., 286 F. 727 (S.D. Fla. 1923) ; Jenkins v. Rancocas Construction Co.,
61 F.2d 96 (3d Cir. 1932) ; Burdine v. Walden, supra ; The F.S. Loop, 63 F. Supp. 105, 1946 A..C. 467 (S.D. Cal.
1945) ). These decisions are in conflict with the spirit of the Federal Maritime Lien Act. A watchman who guards a
vessel withdrawn from navigation is certainly performing a service which directly benefits the ship. The problem with
most of these cases was their confusion of the interrelationship between "seamen" and "vessels." The following
observations might be helpful: If a watchman performs services to any vessel, whether in navigation or merely capable
of navigation, he is supplying necessaries for which he is entitled to a lien with priority equivalent to all others
furnishing necessaries to the ship under the Act. However, if his services are like those of a seaman who actually
furthers the purpose of a particularvoyage, his lien for wages will be on a par with that of a seaman, that is, higher than
the lien of someone furnishing necessaries. And only in this latter instance can the watchman benefit from the
provisions of the Jones Act should he be injured (see Roper v. United States, 368 U.S. 20, 82 S. Ct. 5, 7 L. Ed. 2d 1
(1961) ; Hoof v. Pacific American Fisheries, 279 F. 367 (9th Cir. 1922) ; Gonzales v. United States Shipping Board,
E.F. Corp., 3 F.2d 168, 1925 A.M.C. 177 (E.D.N.Y. 1924) ; New England Fish Co.v. Barge or Vessel Sonya, 332 F.
Supp. 463 (D. Alaska 1971)) .

(n18)Footnote 18. See The William Leishear, 21 F.2d 862 (D. Md. 1927) (watchman services furnished to a vessel
in custodia legis do not constitute a maritime lien in favor of the performer). But see Pyne v. Oil Screw Fishing Vessel
Chrisway, 298 F. Supp. 1160 (S.D. Ga. 1969) (the court characterized the case as turning "not upon the existence of a
maritime lien,but upon the principles of general application which should govern whenever a court undertakes the
administration of property or a fund brought into its custody for the benefit of suitors," quoting New York Dock Co. v.
Steamship Poznan, 274 U.S. 117, 121, 47 S. Ct. 482, 484, 71 L. Ed. 955 (1927) . Consonant with the principles of
equity, the court allowed a lien for one half of the expenses for watchman services since the services were of value to
the vessel and to other parties; the marshal was aware of the need for and presence of a watchman on the attached
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vessel; and no court order was obtained concerning watchman's services prior to placing him aboard vessel. Quoting
Roy v. M/V Kateri Tek, 238 F. Supp. 813 (E.D. La. 1965) , the court noted that while a vessel is in custodia legis even
expenses incurred by implication without a court order may be paid by priority as an expense of administration).

(n19)Footnote 19. In a recent case, the Ninth Circuit court allowed a maritime lien for seaman's wages earned after
the filing of a petition for reorganization pursuant to the Bankruptcy Act. See United States v. ZP Chandon, 889 F.2d
233, 1990 A.M.C. 316 (9th Cir. 1989) . The circuit court, reversing the district court's decision to invalidate
post-petition claims of crew members, ordered the district court to distribute the vessel sale proceeds according to the
priorities established under maritime law. While the automatic stay provisions of the Bankruptcy Act prohibit the
creation, perfection or enforcement of any lien against the property of the estate, the court emphasized that Section
362(a)(4) does not expressly refer to maritime liens (emphasis in original). The court refused to speculate as to
Congress' intention to affect the creation or priority of a maritime lien for seaman's wages on a vessel operating under a
reorganization plan.

Although it speaks of the "sacred" status traditionally accorded a lien for seaman's wages, seeming to narrow the
application of the decision to that particular class of liens, the court nevertheless states:

We construe Congress' omission of any reference to maritime law in section 362(a)(4) as evidence
of its intention to limit the reach of that statute to land-based transactions where (1) a recording of a lien
interest is required and (2) the creditor first in time is entitled to priority. Id. at 238 .

It is interesting to note that the court allowed a maritime lien for services performed while the vessel was in the court's
custody as part of the estate in bankruptcy--although the vessel was operated by the debtor in possession. These
services, like the services of a watchman for a vessel in custodia legis, arise as necessary expenses incurred in the
operation of the vessel during the reorganization period and the court's duty to pay expenses of justice gives rise to the
right to payment from the fund administered by the court.

(n20)Footnote 20. Piedmont & George's Creek Coal Co.v. Seaboard Fisheries Co., 254 U.S. 1, 41 S. Ct. 1, 65 L.
Ed. 97 (1920) ; The Murphy Tugs, 28 F. 429 (E.D. Mich. 1886) ; The Columbus, 65 F. 430 (E.D.Pa.) , aff'd, 67 F. 553
(3d Cir. 1895) ; The Newport, 114 F. 713 (2d Cir. 1902) ; The Alligator, 161 F. 37 (3d Cir. 1908) ; Astor Trust Co.v.
E.V. White & Co., 241 F. 57 (4th Cir. 1917) ; The American Eagle,30 F.2d 293 (D. Del. 1929) ; Jeffrey v. Henderson
Bros., Inc., 193 F.2d 589, 1952 A.M.C. 359 (4th Cir. 1951) .

As long as the work is actually done and supplies actually furnished, the libelant may come into court with unclean
hands respecting the transaction: The Kalfarli, 277 F. 391 (2d Cir.1921) .

But cf. Triton Container Int'l Ltd. v. M/V Itapage, 1991 A.M.C. 2319 (M.D. Fla. 1990) (Plaintiff had a valid maritime
lien even though it leased containers in bulk to defendant company's fleet of vessels, rather than earmarking them for
the vessel under arrest.); contra Silver Star Enterprises v. SARAMACCA MV, 82 F.3d 666 (5th Cir. 1996) (Federal
Maritime Lien Act does not grant maritime lien against vessel where master container lease did not "earmark" particular
containers for service on the subject vessel.) See also Foss Launch & Tug Co. v. Char Ching Shipping U.S.A., Ltd., 808
F.2d 697 (9th Cir. 1987) , cert. denied, 484 U.S. 828, 108 S. Ct. 96, 98 L. Ed. 2d 57 (1987) .

(n21)Footnote 21. If supplies are delivered to the owner pursuant to the contract, it doesn't matter how they get
aboard the ship as long as they eventually get there. Thus, it is sufficient if the goods are delivered alongside the ship or
other convenient place provided they are ultimately used aboard the ship: The Geisha, 200 F. 865 (D. Mass.1912) ;
The Yankee, 233 F. 919 (3d Cir. 1916) ; The American Eagle, 30 F.2d 293 (D. Del. 1929) ; Carr v. George E. Warren
Corp., 2 F.2d 333, 1924 A.M.C. 1430 (4th Cir. 1924) ; The Golden Gate (Knutson v. Associated Oil Co.), 52 F.2d 397
(9th Cir. 1931) , cert. denied, 284 U.S. 682,52 S. Ct. 199, 76 L. Ed. 576 (1932) ; The Denelfred, 59 F.2d 213 (E.D.
Mich. 1932) ; Jeffrey v. Henderson Bros., Inc.,193 F.2d 589, 1952 A.M.C. 359 (4th Cir. 1951) ; Davis v. G/S Nola
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Dare, 125 F. Supp. 677 (E.D.N.C. 1954) ; Allen v. The M/V Contessa, 196 F. Supp. 649 (S.D. Tex. 1961) ; McKenzie v.
The G/S Jim-Jet II, 133 F. Supp. 804,1955 A.M.C. 2307 (E.D.N.C. 1955) . See also Int'l. Marine Fuels of San
Francisco v. M/V Constellation Galaxy, 825 F.2d 407, 1988 A.M.C. 670 (4th Cir. 1987) (even though supplier loaded
fuel on to a barge rather than directly on to the vessel, the supplier effectively "furnished" the vessel with fuel. Since the
Maritime Lien Act states that alien arises whenever a shipowner furnishes necessities to a vessel, the supplier has a
valid maritime lien against the vessel).

(n22)Footnote 22. Piedmont & George's Creek Coal Co.v. Seaboard Fisheries Co., 254 U.S. 1, 41 S. Ct. 1, 65 L.
Ed. 97 (1920) ; Northern Shipping Co. v. M/V Tivat, 1988 A.M.C. 1468 (E.D. Pa. 1987) (under the Federal Maritime
Lien Act, any person who provides services to a vessel by order of the owner or owner's agent is entitled to assert a
maritime lien against the vessel. Accordingly, where a stevedore extended credit to a time charterer and submitted
invoices solely to the time charterer and not to the owner, the stevedore's conduct does not constitute waiver of the right
to assert a lien. Since the Act does not require a writing to assert a lien, the fact that the contract between the time
charterer and the stevedore was a general contract that did not expressly give the stevedore a right to assert a lien does
not evidence that the stevedore deliberately or purposefully intended to waive its lien).

(n23)Footnote 23. Astor Trust Co. v. E.V. White & Co., 241 F. 57 (4th Cir. 1917) ; The Defiance, 3 F.2d 48, 1925
A.M.C. 56 (E.D.N.C. 1924) ; Bankers Trust Co. v. Hudson River Day Line, 93 F.2d 457, 1938 A.M.C. 38 (2d Cir. 1937)
.

(n24)Footnote 24. The Vigilancia, 58 F. 698 (S.D. N.Y.1893) ; see cases cited in N.19 supra.

(n25)Footnote 25. The American Eagle, 30 F.2d 293 (D.Del. 1929) ; Bankers Trust Co. v. Hudson River Day
Line,93 F.2d 457, 1938 A.M.C. 38 (2d Cir.1937) ; Jeffrey v. Henderson Bros., Inc., 193 F.2d 589, 1952 A.M.C. 359
(4th Cir. 1951) ; Davis v. G/S Nola Dare, 125 F. Supp. 677 (E.D.N.C. 1954) .

The owner is estopped to deny that the goods were used aboard the vessel for which they were intended when in fact
he diverted them to another ship: The Gracie Kent, 169 F. 893 (E.D. La. 1909) ; The Jack-O-Lantern, 282 F. 899 (D.
Mass. 1922) (coal intended for navigation used on same ship for heating); The Transmarine Barge No. 100, 62 F.2d
252, 1933 A.M.C. 242 (2d Cir. 1932) .

(n26)Footnote 26. Silver Star Enterprises v. SARAMACCA MV, 82 F.3d 666 (5th Cir. 1996) (Federal Maritime
Lien Act does not grant maritime lien against vessel where master container lease did not "earmark" particular
containers for service on the subject vessel.) See also Foss Launch & Tug Co. v. Char Ching Shipping U.S.A., Ltd., 808
F.2d 697 (9th Cir. 1987) , cert. denied, 484 U.S. 828, 108 S.Ct. 96, 98 L.Ed.2d 57 (1987) . Redcliffe Am. Ltd. v. M/V
Tyson Lykes, 996 F.2d 47, 1993 A.M.C. 2294 (4th Cir. 1993) (A supplier of containers may not assert a lien for unpaid
charges when the final allocation of supplies was left to the descretion of the procuring party. Plaintiff supplier provided
refrigerator containers to be used on two vessels (defendants in rem). Designation and employment of the leased
containers was left solely up to the discretion of the lessee. The court, in narrowly construing the Federal Maritime Lien
Act, explained that in order for the liens to be upheld, the supplier must have delivered the supplies directly to each
vessel for their exclusive use. It reasoned that the function of the maritime lien was to serve the needs of the ship, not
the suppliers.); Itel Containers Int'l Corp. v. Atlanttrafik Express Serv. Ltd., 982 F.2d 765, 1993 A.M.C. 609 (2d Cir.
1992) (The circuit court reversed the lower court's holding, denying establishment of a maritime lien for plaintiff
supplier's failure to earmark or provide supplies directly to specific vessels. The court noted a precedential impetus to
strictly construe the applicability of the maritime lien. The court stressed the importance of a clear identification of the
res to which a lien may be attached. The court also warned that the permission of such liens "may operate to the
prejudice of prior mortgagees or of purchasers without notice." (quoting Piedmont & Georges Creek Coal Co. v.
Seaboard Fisheries Co., 254 U.S. 1, 12 (1920))) .

But see Itel Containers Intl. Corp. v. Atlanttrafik Express Serv., 668 F. Supp. 225, 1987 A.M.C. 2721 (S.D.N.Y. 1987)
(containers are "necessaries," citing Foss Launch & Tug Co. v. Char Chung U.S.A., 808 F.2d 697, 700, 1987 A.M.C.
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913 (9th Cir.) , cert. denied, 484 U.S. 828, 108 S. Ct. 96, 98 L. Ed. 2d 57 (1987) and need not be earmarked for a
particular vessel to be "furnished," the two pre-requisites for a maritime lien under the Maritime Lien Act).

(n27)Footnote 27. The American Eagle, 30 F.2d 293 (D.Del. 1929) .

(n28)Footnote 28. Where there is not specific agreement by which the courts may derive an apportionment
formula, they will not apportion simply on an equitable basis: The Murphy Tugs, 28 F. 429 (E.D. Mich.1886) ;
Bankers Trust Co. v. Hudson River Day Line, 93 F.2d 457, 1938 A.M.C. 38 (2d Cir. 1937) .

(n29)Footnote 29. The American Eagle, 30 F.2d 293 (D. Del. 1929) .

(n30)Footnote 30. Swedish Telecom Radio v. M/V Discovery I, 712 F. Supp. 1542, 1545-46 (S.D. Fla. 1989) ,
reh'g denied, 1990 A.M.C. 93 (S.D. Fla. 1989) , and recons. denied, 1991 U.S. Dist. LEXIS 9715 (S.D. Fla. 1991) ;
Trinidad Foundry & Fabricating Ltd. v. M/V Kas Camilla, 966 F.2d 613 (11th Cir. 1992) , aff'g, 776 F. Supp.1558,
1991 A.M.C. 2166 (S.D. Fla. 1991) (citing Tramp Oil & Marine, Ltd. v. M/V Mermaid I, 805 F.2d 42, 46 (1st Cir.
1986)) .
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§ 39. Expanded Scope of "Other Necessaries" Under the Federal Maritime Lien Act.

Necessaries encompass all those services which inure to the ship's benefit and which directly influence the successful
conduct of her business. n1 Conversely, necessaries do not include contracts which inure solely to the benefit of the
shipowner. Historically, this has been applied to find that there can be no federal maritime lien for unpaid insurance
premiums or broker's services. n2

However, courts have begun to interpret liberally the scope of the term "necessaries" n3 to include insurance on the
vessel and advertising services. The First Circuit summarized the emerging trend in the following statement:

In construing the Act, courts often limited "other necessaries" to items ejusdem generis the
preceding specific objects of liens--repairs, supplies, et cetera. Over the years, however, the construction
of "other necessaries" has broadened to the point where, according to one commentator, it includes
almost any goods or services which are convenient or useful to the vessel.

We think that a broad interpretation is more consistent with the purpose of the Act than the earlier,
narrow approach. The principal concern is to keep the ship active, thereby facilitating the flow of
commerce and protecting the interests of the owners and secured parties. The determination of what
items constitute "other necessaries" must be made in light of this consideration. The appropriate test,
therefore, is whether the goods or services in question were necessary to the continued operation of the
vessel. n4

In 1986, the Fifth Circuit, in an en banc decision specifically overruling Learned v. Brown n5 and refusing to follow
Grow, n6 held that marine insurance is a necessary under the FMLA, and thus may be given the status of a federal
maritime lien. n7 The court declared obsolete the notion that an insurance policy on a ship is a contract for the personal
indemnity of the ship's owner. The court stated:
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[I]nsurance is something that every vessel today needs just to carry on its normal business ... [T]he
nineteenth century view of marine insurance as an optional contract, entered into by a shipowner at his
own discretion solely for his own personal indemnity, must fade into the shadows of history ... We
therefore hold that because insurance is essential to keep a vessel in commerce, insurance is a
"necessary" under [the FMLA] and unpaid insurance premiums ... give rise to a maritime lien ... . n8

A lien was ultimately denied in this case, however, because the majority found that the creditor had not relied upon the
credit of the vessel and, therefore, no lien could arise under the FMLA.

Early cases held that no advertising services could give rise to a maritime lien. n9 However, as early as 1957 a
distinction was made between general advertising services on the one hand and, on the other, furnishing a vessel with
promotional material. In Atlantic Steamer Supply Co. v. The S.S. Tradewind, n10 the district court held that general
advertising services, including a "Welcome Home" newspaper ad, were analogous to unpaid insurance premiums and,
in accordance with the contemporary approach, were not reasonably needed in the ship's business and could not give
rise to a maritime lien against the vessel. n11 This decision was partly based on the fact that such services were
rendered on land and therefore no "furnishing" to the vessel occurred as required by the Act. It is difficult to accept such
reasoning as well as the theory that although the advertising may have induced more people to travel aboard the ship, it
did not aid the vessel in her business.

The court did, however, allow a lien for promotional material actually placed on board the ship. The court noted that
although the articles were supplied to the passengers for their advertising value to the owner of the vessel, they still
served the wants of the passengers either as souvenirs or sources of information. The court analogized the necessity for
stickers, matches, vessel floor plans, folders containing useful information and retouched photographs to the bills of
fare, bill head, notice to consignees, advertising cards and posters for which a lien was allowed in a prior case. n12
Accordingly, the court allowed a lien for the charges incurred for supplying the vessel with such promotional material.
n13

The Atlantic Steamer has been criticized for its narrowness. Judge Brown rejected the case in his opinion in Stern, Hays
& Lang, Inc. v. M/V Nili, n14 stating:

Things move too fast, too much happens in this sometimes mixed up world of ours for Judges to
have some sort of perpetual claim on insight into business affairs for them to transport an ancient case
from1893 down to 1967 or 1969 as a kind of deliverance that advertising once held not to give rise to a
lien could never do it now. As we have recently held, printing can--or at least may--be sufficient.
Colonial Press of Miami, Inc. v. The Allen's Cay, 277 F.2d 540, 1960 A.M.C. 1598 (5th Cir. 1960) . If
the printing may be a service or supply furnished to the vessel under the Maritime Lien Act, then the
direct labor in determining what is to be printed in the copy differs only as "a matter of degree." J. Ray
McDermott & Co., Inc. v. The Off -Shore Menhaden Co., 262 F.2d 523, 1959 A.M.C. 527 (5th Cir.
1959) .Indeed, so vital may be advertising for cruise ships that the Federal Government engages in its
regulation. See 46 U.S.C.A. § 362(b). n15

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawMaritime LiensNatureProperty Subject to LienAdmiralty LawMaritime LiensPriority &
SourcesContractsMaritime Lien Act

FOOTNOTES:
(n1)Footnote 1. See § 38 with accompanying footnotes supra.

(n2)Footnote 2. Learned v. Brown, 94 F. 876 (5th Cir.1899) ; The Princess, 12 F.2d 808 (S.D.N.Y. 1926) ;
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Goumas v. K. Karras & Son, 51 F. Supp. 145 (S.D.N.Y. 1943) , aff'd, 140 F.2d 157 (2d Cir.) , cert. denied, 322 U.S.
734, 64 S. Ct. 1047, 88 L. Ed. 1568 (1944) ; Grow v. Steel Gas Screw Loraine K, 310 F.2d 547 (6th Cir.1962) ; cf.
Trident Marine Managers, Inc. v. M/V Serial # CEBRF0661586, 1988 A.M.C. 763 (S.D. Tex. 1988) (Since rider on boat
dealer's general business liability policy did not insure boats for use as pleasure craft, unpaid insurance premiums for
the policy did not give rise to maritime liens)(dictum).

(n3)Footnote 3. In light of the many decisions cited within the footnotes of this section indicating the broad
construction of "necessaries" under the Act, the following cases must be considered to have been overruled: The J.
Doherty, 207 F. 997 (S.D.N.Y.1913) ; The Muskegon, 275 F. 348 (2d Cir. 1912) (no lien for services of master
stevedore in home port); The Suelco, 286 F. 286 (E.D.N.Y. 1922) (wharfage not a "necessary" within the Act).

(n4)Footnote 4. Payne v. S.S. Tropic Breeze, 423 F.2d 236 (1st Cir.) , cert. denied, 400 U.S. 964, 91 S. Ct. 363,
27 L. Ed. 2d 383 (1970) , modified on other grounds, 456 F.2d 137 (1st. Cir. 1972) .

(n5)Footnote 5. 94 F. 876 (5th Cir. 1899) .

(n6)Footnote 6. Grow v. Steel Gas Screw Loraine K, 310 F.2d 547 (6th Cir. 1962).

(n7)Footnote 7. Equilease Corp. v. M/V Sampson, 793 F.2d 598, 1986 A.M.C. 1826 (5th Cir. 1986) (en banc) ,
rev'g, 568 F. Supp. 1259, 1984 A.M.C. 1591 (E.D. La. 1983) , cert. denied, 479 U.S. 984 (1986) .

(n8)Footnote 8. 793 F.2d at 604 . This decision has been rigorously criticized. See Mattis, Maritime Liens for
"Necessaries": A Tale of Statutory Misinterpretation, 21 J. Mar. L. & Com. 213 (1990) a three-part article
recommending amendments to the 1988 version of the FMLA in order "to bring it in line with the purpose of the
original Act." The author states that the court had been "lax in examining the commercial realities surrounding many
lien transactions" and in deciding, "despite more than a century of precedents to the contrary," that nonpayment of
insurance premiums give rise to a maritime lien. Most significantly, the author notes that the decision was reached
without examining whether insurers need the protection of a maritime lien.

(n9)Footnote 9. See Turner v. The Havana, 54 F. 201 (S.D.N.Y. 1893), aff'd, 64 F. 496 (2d Cir. 1894) ; The
Joseph Cunard, 13 F. Cas. 1132 (S.D.N.Y. 1845) .

(n10)Footnote 10. 153 F. Supp. 354 (D. Md. 1957) .

(n11)Footnote 11. Id., citing The Steamboat Monarch v. M.D. Potter & Co., 7 Ohio St. 457 (1857) .

(n12)Footnote 12. Atlantic Steamer Supply Co. v. The S.S. Tradewind, 153 F. Supp. 354, 364 (D. Md. 1957) ,
citing The Steamboat Monarch v. M.D. Potter & Co., 7 Ohio St. 457 (1857) .

(n13)Footnote 13. Id.

(n14)Footnote 14. 407 F.2d 549 (5th Cir. 1969) .

(n15)Footnote 15. Id. at 551.
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§ 40. Presumptive Authority To Create Liens Under Chapter 313, Title 46--Maritime Liens.

By the terms of 46 U.S.C. § 31341, n1 the managing owner, master, or any person to whom the management of the
vessel is entrusted is presumed to have authority from the owner to procure necessaries for the vessel. The term
"necessaries" includes repairs, supplies,towage and the use of a dry dock or marine railway. n2 "Officers and agents"
include those appointed by charter, by an owner pro hac vice, or by an agreed purchaser in possession of the vessel. n3

The following persons have been deemed to be "entrusted" with the management of the vessel: purchaser in possession,
n4 chief engineer, n5 charterer, n6 and a corporation or its officers acting as agent. n7 Those deemed not to be entrusted
with the management of the vessel include: mortgagee in possession, n8 broker to whom the vessel is consigned for
sale, n9 contractor, n10 watchman, n11 and attorney. n12

The § 31341 presumptions are of immense value to the supplier. Even should he know nothing about the authority of
the manager of the ship beyond the fact that such individual apparently exercises that degree of control over the vessel
that could be expected of any agent of the owner entrusted with the ship's operation, the supplier may rely on that
person's representations with complete assurance of coverage by the Act. n13 Note, however, that no person tortiously
or unlawfully in possession or charge of a vessel shall have authority to bind the vessel. n14 Furthermore, prior to the
1971 amendment, the owner, by inserting the appropriate "no lien" provision in the charter party or bill of sale, could
effectively deny the charterer or purchaser the right to order necessaries on the credit of the ship. Thus, the owner was
able to destroy the presumption that the charterer was among those functionaries listed in § 972. Furthermore, the
supplier was forced to exercise "reasonable diligence," first to discover the existence of such charter or bill of sale, and
then to determine whether, because of the terms of such instruments or for any other reason, "the person ordering the
repairs, supplies, or other necessaries was without authority to bind the vessel therefor." This meant that the
materialman could not rest upon the presumption of authority until he had fulfilled his duty of inquiry. n15

The 1971 amendment to the Act abolished this qualifying clause with the effect that the supplier need no longer inquire
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about the presence and terms of a charter party. n16

Indeed, even if he is aware that the vessel with which he is dealing is under charter, he should not be charged with
knowledge of the existence of any "no lien" clause absent affirmative evidence that he had received express notice from
the owner or other reliable source that the vessel was not to be bound. n17 Admiralty courts have never allowed a
materialman to bind the ship once they received express notice from the owners that reliance on the credit of the ship
was forbidden. n18 In the House Report to the amendment, the Committee on Merchant Marine and Fisheries found that
the duty of inquiry under § 973 posed an unacceptable burden on materialmen, especially with regard to foreign-flag
vessels chartered to foreign operators. The Committee concluded that equity would be better served by making the
owner bear any loss since, "[a]s a practical matter, the owner can more easily protect himself by bonds or otherwise at
the time he charters the vessel, than can the American materialman who furnishes necessaries to a vessel under great
economic pressure to put back to sea." n19 Nevertheless, despite the elimination of the qualifying clause, the furnisher
must still take some steps to ascertain that the person ordering the necessaries is who he says he is. n20

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawMaritime LiensPriority & SourcesContractsAuthorityAdmiralty LawMaritime LiensPriority &
SourcesContractsMaritime Lien Act

FOOTNOTES:
(n1)Footnote 1. As amended in 1988. Former § 972 failed to incorporate the definition of "officers and agents" in §
973, resulting in confusion re Congressional purpose. See, e.g., The Oceana, 233 F.139 (E.D.N.Y. 1916) , modified on
other grounds, 244 F. 80 (2d Cir.) , cert. denied, 245 U.S. 656, 38 S. Ct. 13, 62 L. Ed. 533 (1917) . Now, however,
since § 31341 incorporates the definitions previously found in § 973, and new § 31342 grants a maritime lien to those
providing necessaries to the vessel in the order of persons listed in § 31341, such persons may have more than
presumptive authority to bind the vessel.

See also In re H & S Transp. Co., 90 B.R. 309, 1989 A.M.C. 1138 (M.D. Tenn. 1988) (there is a presumption that a
maritime lien arises on a vessel when necessaries are supplied to the vessel by order of its owner or master, absent a
showing to the contrary. However, a maritime lien does not attach when suppliers of necessaries are put on notice that a
lien cannot be placed against the supplied vessel. In this case debtor was charged with the upkeep of two tugs on behalf
of charterer. Therefore, payments made by debtor for services previously rendered were free from lien in that the
presumption was not rebutted that potential lien holders were on notice of the exempt status of such payments). A
special commissioner interpreted the statement in § 973 that officers and agents include "an agreed purchaser in
possession of the vessel" to mean actual possession; that is, the use of "management" in § 972 envisioned physical and
manual control of the ship.The court disagreed, saying: "It is clear ... that under the act any person to whom an owner
intrusts the management of his ship may create liens, but that an agreed purchaser of a ship can only appoint such an
agent when he is in possession of the ship. Where there is nothing to limit the term, possession may be either actual or
constructive; and I incline to the opinion that it is so employed in this act. From this point of view, and with respect to
the matter of supplies and equipment here involved,it would be quite in accord with the evidence to regard the vessel as
having been legally in the possession of the vendee from the date of the first payment on the purchase price. That is,
possession might well be construed to mean the intended right to enjoy the property."

(n2)Footnote 2. 46 U.S.C. § 31301(4). This section, as amended, inverts the definition of "necessaries" previously
found in § 971 but encompasses the interpretation of the term under the former statute.

(n3)Footnote 3. See, e.g., Port Ship Serv., Inc. v. Norton, Lilly & Co., 883 F.2d 23, 1990 A.M.C. 492 (5th Cir.
1989) , aff'g, 1988 A.M.C. 2879 (E.D. La.) , cert. denied, 495 U.S. 962, 110 S.Ct. 2575, 109 L.Ed.2d 756 (1990)
(citing its decision in Port Ship Serv., Inc. v. International Ship Management & Agencies Serv., 800 F.2d 1418 (5th
Cir.1986) , the Court affirmed the trial court's holding that the agent was not liable on a partially disclosed principal
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theory to a supplier of water taxi services rendered to its principal where the evidence revealed that the supplier had
sufficient sources of information to justify charging it with constructive knowledge of the principal's identity. "The
agent is not required to identify, explicitly, its principal, and the third party may even lack actual notice"); Port of
Portland v. M/V Paralla, 892 F.2d 825, 1990 A.M.C. 846 (9th Cir. 1989) (the district court's finding that the plaintiff,
although not paid for necessaries furnished to the general contractor that refitted the subject vessel, did not acquire a
lien on the vessel after the contractor went bankrupt, was affirmed. The general contractor was not an agent of the
owner and could not incur liens on behalf of the vessel. No direct relationship existed between plaintiff and the vessel or
its owner. In fact, plaintiff avoided any direct relationship with the owner, and there was no showing that plaintiff dealt
with any persons presumed to have authority to bind the vessel. Plaintiff's relationship was strictly with the general
contractor, as was the owner's. That the contractor was "likely to use" plaintiff's facilities in performing its contract with
the owner would not entitle plaintiff to claim the right to "lien the vessel"); Stevens Technical Servs., Inc. v. S.S
Brooklyn, 885 F.2d 584, 1990 A.M.C. 363 (9th Cir. 1989) (in an action to enforce a maritime lienfor repair services
supplied, where the ower of the vessel asserted that there was no basis for finding in personam liability as it never
requested the services, the court held that it would be liable on the contract. The purchase orders revealed that the party
ordering the services was acting "as agent only for the owners." This established the owner as a partially disclosed
principal. Under accepted principles of admiralty, "a partially disclosed principal is a party to a contract if made within
the agent's authority." Restatement (Second) of Agency § 147); Exxon Corp. v. Central Gulf Lines, Inc., 717 F. Supp.
1029, 1989 A.M.C. 2943 (S.D.N.Y. 1989) (on application for reconsideration, the court held that plaintiff's claim for a
maritime lien on the defendant's vessel pursuant to the Federal Maritime Lien Act was properly dismissed. Plaintiff, in
procuring bunkers for the defendant's chartered vessel in Jeddah, Saudi Arabia, acted solely as a general agent procuring
fuel for the charterer, and not as a seller of marine fuel as alleged, where its profit and loss was fixed, its performance
under the contract was subject to the charterer's control, it never actually possessed the fuel that was supplied and the
actual supplier did not depend on plaintiff's credit, since plaintiff could give it a lien on the vessel. As a result, the court
concluded that plaintiff could not bring suit in admiralty against the vessel since "general agency contracts are
non-maritime, even when the agent has advanced funds for needed supplies"); Crescent City Marine, Inc., v. M/V
Nunki, 20 F.3d 665 (5th Cir. 1994) , reh'g denied, 1994 U.S.App.LEXIS 16248 (5th Cir. 1994) . (For a lien claimant to
prevail it must prove that necessaries were provided at the request of a person authorized to act for the vessel, either a
person listed in 46 U.S.C. § 31341(a), or an agent of such person. Implied agency requires proof (i) that the authorized
person made some representation or manifestation directly to the lien claimant, and (ii) that as a direct consequence the
lien claimant provided necessaries to the vessel in reasonable reliance on the authority of the purported agent.

(n4)Footnote 4. The City of Milford, 199 F. 956 (D.Md. 1912) (purchaser in possession "intrusted" even though
seller retains title); The Oceana, 233 F. 139 (E.D.N.Y. 1916) , modified on other grounds, 244 F. 80 (2d Cir.) , cert.
denied, 245 U.S. 656 (1917) (agreed purchaser can appoint agent when in possession of the ship and can be regarded
as legally in possession from the date of the first payment on the purchase price).

(n5)Footnote 5. The Eastern, 257 F. 874 (D. Mass.1919) .

(n6)Footnote 6. The Lime Rock, 49 F. 383 (D.N.J.1892) ; The Golden Gate (Knutson v. Associated Oil Co.), 52
F.2d 397 (9th Cir. 1931) , cert. denied, 284 U.S. 682, 52 S. Ct. 199, 76 L. Ed. 576 (1932) ; The Astorian, 57 F.2d 85
(9th Cir. 1932) ; Dampskibsselskabet Dannebrog v. Signal Oil & Gas Co. of Calif., 310 U.S. 268, 60 S. Ct. 937, 84 L.
Ed. 1197, 1940 A.M.C. 647 (1940) .

(n7)Footnote 7. N.Y. Trust Co. v. Bermuda-Atlantic S.S. Co., Ltd., 211 F. 989 (S.D.N.Y. 1913) (one corporation
may act as the agent for the other; "one may have authority to act for a corporation without the formal action of its
board of directors" ); Lower Coast Transp. Co. v. Gulf Refining Co. of La., 211 F. 336 (5th Cir. 1914) ; The Penn, 273
F. 990 (3d Cir. 1921) ; The J.B. Austin, Jr., 1 F.2d 451 (E.D.N.Y. 1924) .

(n8)Footnote 8. Challenger, Inc. v. Durno, 227 F.2d 918, 1956 A.M.C. 111 (5th Cir. 1956) (the court explained:
"Libelant, as a mortgagee in possession could not create maritime liens in his own favor ... and had, at most, only the
contract right to subject the vessel to such contract charges as were convincingly essential to the preservation of the res
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as security ... He would not have, for example, that right of one to whom management has been entrusted ... to procure
all those services,supplies, etc., which might be useful and generally required for vessel operations. Having this
restricted right, he cannot enhance his position by asserting that he stepped into the shoes of those whose liens
(assumed) were paid off with his money because the law charges him with knowledge that he did not have authority to
procure them generally." (Citations omitted).

(n9)Footnote 9. But cf. The Luddco 41, 66 F.2d 997 (9th Cir. 1933) (when broker entitled to operate vessel for
demonstration purposes, he may order supplies and repairs on the credit of the vessel to keep it fit in this regard).

(n10)Footnote 10. The Juniata, 277 F. 438, 441 (D. Md.1922) (because it can rarely be shown that the contractor
was acting not as a contractor but as the agent of the owner, a subcontractor will normally not be entitled to a lien since
he extends credit to the contractor and not the ship); Sands Constr. Co. v. United Virginia Bank, 1985 A.M.C. 1165
(E.D. Va. 1984) (in following The Juniata the court held that the three plaintiffs, as subcontractors, cannot hold an in
rem lien against a vessel based upon the contractor's agency contract with the owner); Port of Portland v. M/V Paralla,
892 F.2d 825 (9th Cir. 1989) (A general contractor retained to do work on a vessel did not have presumed authority
under 46 U.S.C. § 972 to create a lien on the vessel on behalf of a port which provided facilities for use by the
contractor. The vessel owner's knowledge that the contractor would be likely to use the port facilities to convert the
vessel was not enough to bind the vessel.); Bonanni Ship Supply, Inc. v. United States, 959 F.2d 1558, 1992 A.M.C.
2165 (11th Cir. 1992) (A subcontractor which performed repairs on a Navy vessel failed to demonstrate that the work
was requested by a person authorized to act on behalf of the vessel. Since the subcontractor was not a proper lienor
entitled to relief under the Maritime Commercial Instruments and Liens Act, codified at 46 U.S.C.A. §§ 31301-31343,
the district court's grant of summary judgment in favor of the United States was affirmed on appeal. There was no
evidence that the government had any knowledge of the work performed by the plaintiff, or that it approved of the
work, either before or after it was completed, even though the master contractor was fully compensated for the repairs.).
But see Marine Coatings of Ala., Inc. v. United States, 932 F.2d 1370, 1991 A.M.C. 2487 (11th Cir. 1991) (In a
subcontractor's action gainst shipowner United tates for payment owed by the general contractor, the district court erred
in holding that plaintiff was not entitled to a maritime lien as a matter of law because it failed to establish that the
general contractor was a "person authorized by the owner" within the meaning of the Maritime Lien Act to order the
furnishing of repairs. Section 971 of the Act merely lists persons presumed to have authority from the owner to procure
repairs. In order for the subcontractor to maintain its action, it was not essential for the the United States to have given
prior authorization to the general contractor to procure the repairs. The authorization could have come during or after
the procurement by the general contractor. Nor was the subcontractor required to present proof showing that it
affirmatively relied on the credit of the vessels rather than that of the general contractor.); Sourth Carolina State Port
Authority v. M/V Tyson Lykes, 837 F.Supp. 1357, 1366-67 (D.S.C. 1993) , aff'd, 67 F.3d 59 (4th Cir. 1995) (stevedore
appointed by charterer is independent contractor lacking presumptive authority to procure necessaries for vessel);
Integral Control Systems, Corp. v. Consolidated Edison Company of New York, Inc., 1998 U.S.Dist.LEXIS 178
(S.D.N.Y. 1998) (subcontractorto work performed by shipyard held not to possess claim against vessel in rem).

(n11)Footnote 11. The F.S. Loop, 63 F. Supp. 105, 1946 A.M.C. 467 (S.D. Cal. 1945) (the language of § 972
implies "a broader direction and control of the vessel than is implied in the mere act of watching a vessel out of
commission").

(n12)Footnote 12. La Mascotte IV, 6 F. Supp. 695 (E.D.N.Y. 1934) .

(n13)Footnote 13. See, e.g., Atlantic & Gulf Stevedores, Inc. v. M/V Grand Loyalty, 608 F.2d 197, 1980 A.M.C.
1716 (5th Cir. 1979) in which the court stated, "Whether a [maritime] lien is available must be determined by a fair
consideration of the totality of the circumstances. Certainly prior authorization would be most relevant and material. But
we do not interpret the provisions [of the Federal Maritime Lien Act] ... to require prior authorization. Authorization,
actual or fairly presumed, given prior to or during rendition of services, or ratified subsequent to rendition will suffice."
See also Shaw v. 46-Foot Chris-Craft Camelot, 391 F. Supp. 1026, 1975 A.M.C. 1474 (W.D. Wash. 1975) . When
goods are ordered by anyone in § 31341 there is a prima facie right to a lien: The Lord Baltimore, 269 F. 824 (E.D.
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Pa.1921) ; The Portland, 273 F. 401 (9th Cir. 1921) (there is no difference in meaning between the use of "order" in §
971 and "procure" in § 972); El Amigo, 285 F. 868 (5th Cir.) , cert. denied, 262 U.S. 751, 43 S. Ct. 700, 67 L. Ed.
1215 (1923) ; The A.S. Sherman, 51 F.2d 782 (N.D.N.Y. 1930) (it doesn't matter if the master is employed by the owner
or charterer); Rubin Iron Works, Inc. v. Johnson, 100 F.2d 871,1939 A.M.C. 27 (5th Cir. 1939) . But a captain may
order supplies for use only on his own vessel: Epsten v. Corporacion Peruana de Vapores, 325 F. Supp. 535, 1971
A.M.C. 1259 (S.D. N.Y. 1971) .

(n14)Footnote 14. 46 U.S.C. § 31341(b). See also The C.E. Conrad, 57 F. 256 (S.D.N.Y. 1893) ; International
Refugee Organization v. Maryland Dry Dock Co., 179 F.2d 284 (4th Cir. 1950) ; F.E. Grauwiller Transp. Co. v. King,
131 F. Supp. 630 (E.D.N.Y. 1955) , aff"d, 229 F.2d 153 (2d Cir. 1956) .

Authorization means that the owner must have done more than induce the orderer to procure the supplies and repairs;
the owner "must have permitted him to do it on [the owner's] behalf, in [the owner's] own interest. Friendly intimation
or advice would not necessarily constitute the authorization required by the statute ... [W]hen the owner of a ship
consents ... to [a person's] ordering work to be done upon her, the consent is sufficient authority." Harbor Service Corp.
v. United States (The Arcadia), 9 F.2d 613 (2d Cir. 1925) .

When a party is intrusted to make repairs and employs himself to do it he will be entitled to a lien: Compagnia
Maritima La Empresa, S.A. v. Pickard, 320 F.2d 829 (5th Cir. 1963) ; Roberts v. Echternach, 302 F.2d 370, 1963
A.M.C. 137 (5th Cir. 1962) . Likewise, charterers paying materialmen may be subrogated to their lien rights: Rodriquez
v. The G.K. Dauntless, 70 F. Supp. 958 (S.D. Fla. 1947) ; The Atlanta, 82 F. Supp. 218 (S.D. Ga. 1948) ; Caribbean
Maritime Finance Co., Ltd. v. Marina Mercante Nicaraguense, S.A., 470 F.2d 277 (5th Cir.1972) .

(n15)Footnote 15. The basic thrust of the rulings under former § 973 prior to its 1971 amendment is set forth in
Hercules Co., Inc. v. The Brigadier General Absolom Baird, 214 F.2d 66 (3d Cir. 1954) : "Two lines of cases have
developed construing the proviso to Section 973. One holds that if the instrument relied upon to qualify the authority of
the orderer to pledge the credit of the vessel contains explicit language denying him that authority, then the would-be
lienor loses, if reasonable inquiry by him would have led to discovery of the instrument. [ United States v. Carver,
260 U.S. 482, 43 S. Ct. 181, 67 L. Ed. 361, 1923 A.M.C. 47 (1923)] The other line of cases holds that if the qualifying
instrument merely provides that the orderer will himself pay all charges and save the owner harmless from all liens or
expenses caused by liens, then the lienor wins even if he has not been assiduous to discover the instrument. [ The
South Coast, 251 U.S. 519,40 S. Ct. 233, 64 L. Ed. 386 (1920) ; Dampskibsselskabet Dannebrog v. Signal Oil & Gas
Co. of Calif., 310 U.S. 268, 60 S. Ct. 937, 84 L. Ed. 1197, 1940 A.M.C. 647 (1940)] The rule, therefore, appears to be
that, while the repairman is charged with notice of all that reasonable diligence would have disclosed, he is not defeated
unless the orderer is explicitly denied authority to bind the vessel."

(n16)Footnote 16. John T. Clark & Son v. Neris Shipping Co., Inc., 1974 A.M.C. 1489 (S.D.N.Y. 1974) ;
Nacirema Operating Co. v. S.S. Al Kulsum, 407 F. Supp. 1222, 1976 A.M.C. 609 (S.D.N.Y. 1975) .

See also Pierside Terminal Operators, Inc. v. M/V Floridian, 1974 A.M.C. 1954 (E.D. Va. 1974) ("The 1971
amendment of 46 U.S.C. § 973 was intended to alter only the requirements for establishing a maritime lien; it neither
enlarges nor diminishes an owner's in personam liability which is a separate and distinct matter from the in rem liability
of the vessel"); S.E.L. Maduro, Inc. v. M/V Antonio de Gastaneta, 1990 A.M.C. 2097 (S.D. Fla. 1990) (Plaintiff port
agent had no duty to inquire as to the existence or nature of any prohibition-of-lien clause in the time charter, and was
therefore entitled to foreclose its maritime liens against a vessel where the owners failed to prove that before plaintiff
provided marine necessaries to the vessel, it had actual knowledge that the persons ordering such necessaries from it
lacked authority to bind the vessel.).

(n17)Footnote 17. Gulf Oil Trading Co. v. M/V Caribe Mar, 757 F.2d 743, 1985 A.M.C. 2726 (5th Cir. 1985)
(although the 1971 amendment to the Federal Maritime Lien Act does not require a lienholder of a vessel to find out
whether the ship's charter contains a prohibition of lien clause, this legislation does not enforce the lien after this holder
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learns of the clause. Given the fuel supplier's reservation of lien rights in the price schedule and fuel contract, there is no
evidence that he waived the lien. Since there is no evidence that the barge master actually informed the supplier of the
prohibition clause, notice of the clause given to barge crew may not be imputed to the supplier); Lake Union Drydock
Co. v. M/V Polar Viking, 446 F. Supp. 1286, 1978 A.M.C. 1477 (W.D. Wash. 1978) (A "no-lien" provision in a charter
will not deprive a materialman of his maritime lien unless the materialman has actual knowledge of the provision. The
1971 Amendment to § 973 removes any obligation to inquire as to the existence of the "no-lien" clause); Ramsay
Scarlett & Co., Inc. v. S.S. Koh Eun, 462 F. Supp. 277, 1979 A.M.C. 970 (E.D. Vir. 1978) ("The supplier of necessaries
to a vessel has no duty of inquiry as to the existence of a charter or a prohibition of lien clause in a known charter. The
supplier is entitled to rely on the statutory presumption of 46 U.S.C. § 971 et seq. Any prohibition of lien clause is thus
ineffective against such a supplier of necessaries absent actual knowledge of a charter including a prohibition of lien
clause. Knowledge of a charter alone does not bar a lien") (Citing this text); Freighters (Steamship Agents) Co. v. M/V
Jalavihar, 1982 A.M.C. 2182 (E.D. La. 1981) (under the 1971 amendments to the Maritime Lien Act, 46 U.S.C. §§
971-973, "mere knowledge of the existence of a charter party does not prevent the attachment of maritime liens, absent
actual knowledge of a prohibition of lien clause." Since the vessel failed to prove that the supplymen had actual
knowledge of such a clause at the time that they delivered necessaries to the time-chartered ship, the court granted
summary judgment to the supplymen as to the enforceability of the liens). See also Marine Fuel Supply & Towing, Inc.
v. M/V Ken Lucky, 1987 A.M.C. 1910 (D. Or. 1987) , rev'd, 859 F.2d 1405, 1989 A.M.C. 390 (9th Cir. 1988) (in an
action where a supplier furnished bunker fuel to a vessel based on the order of a subcharterer and the charter agreements
contain "no lien" clauses, the subcharterer qualifies as a person authorized to order supplies and incur a lien against the
vessel under the Federal Maritime Lien Act. The supplier of fuel at the order of an authorized person is entitled to a lien
under the Act, even though the supplier dealt with an intermediary rather than the charterer or the vessel owner. The
Court held that there is a presumption of authority to create a lien in the ship's engineer who accepted the bunkers with
the Master's approval. The vessel may rebut this statutory presumption by showing that the supplier had actual
knowledge of the "no lien" clauses. Furthermore, the Court found that the owner must affirmatively notify a supplier of
necessaries that the Master of the vessel or a charterer is not authorized to order supplies and incur a lien. As well, the
Court held that the supplier may recover prejudgment interest, barring exceptional circumstances).

(n18)Footnote 18. "After such notice it would be a gross violation of justice and equity to permit a materialman to
continue to furnish supplies and charge the ship therefor, which would be virtually at the expense of the owners, who
had no interest in the supplies and had carefully used all possible means of avoiding liability." The William Cook, 12 F.
919 (S.D.N.Y. 1882) . Accord The S.M. Whipple, 14 F. 354 (D. Cal. 1881) ; The New Champion, 17 F. 816
(S.D.N.Y.1883) ; Stephenson v. The Francis, 21 F. 715 (S.D.N.Y. 1884) ; The Howard, 29F. 604 (D.N.J. 1887); The
Underwriter, 119 F. 713 (D. Mass. 1902) ; The Majestic II, 285 F. 91 (S.D. Fla. 1922) ; The Dicksadee, 289 F.1012
(S.D. Fla. 1923) .

Despite the amendment the owner is still free to stipulate with the charterer that such charterer shall undertake to pay
certain costs (e.g., fuel and port charges). If the ship is then subchartered, the subcharterer is under a duty to acquaint
himself with the terms of the original charter; that is, he may not, by advancing money to suppliers who relied on the
credit of the vessel, become subrogated to their rights when he was prohibited by the original charter from allowing
liens to be claimed against the ship. See The Solveig, 103 F. 322 (4th Cir. 1900) .

The amendment put to rest attempts to claim that a prohibition of lien clause which spoke only of the ship did not
affect the right to secure a lien on freights or sub-freights. See United States v. Robins Dry Dock & Repair Co., 13 F.2d
808 (1st Cir.1926) ; Ocean Cargo Lines, Ltd. v. North Atlantic Marine Co., Inc., 227 F. Supp. 872 (S.D.N.Y. 1964) ; In
re Admiralty Lines Ltd., 280 F. Supp. 601 (E.D. La. 1968) , aff'd, 410 F.2d 398 (5th Cir. 1969) . However, these cases
suggest that if the owner tells the supplier that the ship is not to be bound, such an express prohibition would also
include the freight since it is normally deemed to be incident to the ship.

(n19)Footnote 19. 1971 U.S. Code Cong. & Adm. News 1363.
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(n20)Footnote 20. The Hatteras, 255 F. 518 (2d Cir.1918) (cannot infer ownership or authority from the
procurer's use of the word "our" in describing vessel; "such circumstances amount to shutting one's eyes to keep out the
light ..."); The City of Milford, 199 F. 956 (D. Md.1912) ; The Lord Baltimore, 269 F. 824 (E.D. Pa. 1921) ; The
Augusta W. Snow, 46 F.2d 992 (1st Cir. 1931) . The furnisher may also be held to knowledge of the customs of the port
in which the ship is operating; for example, in Massachusetts, supplies furnished to a vessel on a lay are understood to
be furnished on the credit of the master ordering the goods and not on the credit of the ship or even the owners: The
Acushla, 260 F. 419 (D. Mass. 1919) ; The Angie B. Watson, 274 F. 218 (D. Mass. 1921) . However, the rule is
otherwise when the master is also the owner: The Dirigo First, 60 F. Supp. 675 (D. Mass. 1945) . Finally, the supplier
must be able to show on whose order the work was done: The Penn, 279 F. 212 (3d Cir. 1922) ; Crowninshield
Shipbuilding Co. v. United States 54 F.2d 879, Treas. Dec. 45412 (1st Cir. 1932) ("There is an entire and unexplained
absence of any written data, letters, or otherwise, requesting changes or repairs to be made on the boat. Certainly, if the
transaction was open and above board, we would expect some written evidence of authority in a transaction involving
the sum of $7,998.82. Most business men would have at least obtained an estimate of the cost of the changes or repairs
and had in their files correspondence with reference thereto.").

An interesting application of the Act was presented in Warner v. The Bear, 126 F. Supp. 529, 130 F. Supp. 549 (D.
Alaska 1955) . Libelants had repaired a vessel at the direction of the owner's insurance company. All parties involved
believed that the policy covered the damage. However, at the completion of the work the insurance company discovered
that they had overlooked an exception in the policy, a circumstance probably due to the company's negligence in failing
to issue the type of policy originally agreed upon, and a fact of which the owner was unaware. The repairmen thereupon
sued both owner and vessel. Although the court quite properly held that no recovery could be had against the owner in
personam because there was no privity of contract, they misconstrued the purpose of the Federal Maritime Lien Act and
permitted recovery against the vessel in rem. They reasoned that since the owner was aware of and condoned the
insurance agent's act in procuring contracts and attending to the repair of the vessel, the owner was estopped to deny
that such agent was an "authorized" person under § 971 of the Act. The court overlooked all considerations of intent
which are implicit in the wording of the Act. Because the insurance agent was not among those presumed to be intrusted
with the management of the ship, the scope of this person's authority must be carefully scrutinized. Although there can
be no denying that, in this case, he was authorized to procure repairs, neither the owner nor the suppliers had the
slightest notion that the ship might be liable in rem. The result, therefore, should have been analogous to the situation
where the owner expressly notifies the supplier of a ship under charter that he is not to furnish any necessaries on the
credit of the ship. If the supplier nevertheless continues to deliver goods on representations by the charterer that he will
be able to pay, the supplier may not later turn to the ship itsel even if the charterer itentionally misrepresented his
financial status. See also, Fulcher's Point Pride Seafood, Inc. v. M/V Theodora Maria, 752 F.Supp. 1068 (S.D. Ga.
1990) (Supplier of necessaries to pair of fishing boats is a joint venturer with owner of vessels, and is thus denied a
maritime lien, where the supplier exercises complete control over the vessels, and thus increased profits for his own
business, even though he did not participate directly in profits or loss from operation of the boats.)
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§ 41. State Liens for Repairs, Supplies and Necessaries Superseded By Chapter 313, Title 46--Maritime Liens.

Before 1910, many, if not all, of the States possessing navigable waters enacted statutes giving to one who furnished
supplies and materials to a vessel in her home port a lien on the vessel for the value of such supplies. These statutes
have been superseded by the Federal Maritime Lien Act as to all matters within its scope. n1 Whatever rights the states
do retain continue to be governed by several strict principles. If the state purports to create true maritime liens, that is,
those not dependent on possession, these can only be enforced in admiralty courts. n2 In addition, the state may only
subject its own vessels to such liens; "foreign" vessels are exempt. n3 Finally, if the subject matter of a contract is not
maritime, alien given therefor by a state law can not be enforced in admiralty. n4

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawMaritime LiensPriority & SourcesContractsMaritime Lien ActAdmiralty LawPractice &
ProcedureChoice of LawAdmiralty LawPractice & ProcedureJurisdiction

FOOTNOTES:
(n1)Footnote 1. The Juniata, 277 F. 438 (D. Md.1922) ; The F.S. Loop, 63 F. Supp. 105, 1946 A.M.C. 467 (S.D. Cal.
1945) ; Allen v. M/V Contessa, 196 F. Supp. 649 (S.D. Tex. 1961) (state statute allowing attorney's feeshas no
application to Federal Maritime Lien Act cases); City of Erie v. S.S. North American, 267 F. Supp. 875 (W.D. Pa. 1967)
; Point Landing, Inc. v. Steel Deck Barge DRTC 201, 302 F. Supp. 1280, 1970 A.M.C. 471 (E.D. La. 1969) ; Ajubita v.
S.S. Peik, 313 F. Supp. 1238 (E.D. La. 1969) , aff'd, 428 F.2d 1345 (5th Cir. 1970) ; Blair v. M/V Blue Spruce, 315 F.
Supp. 555, 329 F. Supp. 178 (D. Mass. 1970 & 71) (see criticism of decision in § 38, N.12); Farwest Steel Corp. v.
S.A. Desantis, 687 P.2d 207, 1985 A.M.C. 412 (Wash. Sup. Ct. 1984) , cert. denied, 471 U.S. 1018, 105 S.Ct. 2024,
85 L.Ed.2d 305 (1985) (the plaintiff sought to obtain alien in state court against a barge for which he had supplied repair
materials. The court held that the Federal Maritime Lien Act preempted the state lien statute. Since a federal district
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court had previously determined that the plaintiff's contract with the defendant was maritime in nature, the plaintiff was
bound by that decision and could not relitigate the issue in state court).

But cf. S.E.L. Maduro (Florida) Inc. v. M/V Santa Lucia, 1987 A.M.C. 2936 (D. Mass. 1987) (That the contract was
procured through commercial bribery and was against public policy was a proper affirmative defense in a maritime lien
action for unpaid stevedoring services in which the contract was held to be void and unenforceable. Law of the forum
state (where vessel was arrested) applied in concluding the contract's illegality under public policy. ).

The privilege given by state statute to hold personal property for current work does not extend to work performed on
another vessel on another occasion: Griffin v. Hunt Tool Co., 286 F. Supp. 402 (E.D. La. 1968) , aff'd, 412 F.2d 328
(5th Cir. 1969) .

In United States v. The Zarco, 187 F. Supp. 371, 1961 A.M.C. 78 (S.D. Cal. 1960) , the court held that a state statute
which gave only a common law possessory lien for elements of the vessel delivered into the lawful possession of the
repairer had been superseded.Otherwise, "[t]he allowance of such an exception would be the death knell for the Ship's
Mortgage Act--Conceivably nothing but the hull would be covered." This decision appears to misconstrue the intent of
§ 975. It is unfair to deny protection to the land-based repairer simply because the items in his shop happen to come
from a ship. See The City of Miami, 265 F. 427 (D. Mass. 1920) (state possessory statutes not superseded).

Although state statutes of limitations have also been superseded ( The Gertrude, 38 F.2d 946, 1930 A.M.C. 823 (5th
Cir. 1930)) , the courts will often look to the state statute to determine if the claimant has been guilty of laches. If a
party attempts to assert his rights after the state limitations period he may be called upon to demonstrate "exceptional
circumstances" making it inequitable to apply the state cut-off date. See The Owyhee, 60 F.2d 641 (E.D.N.Y. 1932) ,
aff'd, 66 F.2d 399 (2d Cir. 1933) ; The Mendotta II, 13 F. Supp. 1019, 1936 A.M.C. 68 (E.D.N.Y. 1935) ; Pascagoula
Dock Station v. Merchants & Marine Bank, 271 F.2d 53, 1959 A.M.C. 2207 (5th Cir. 1959) . See, generally, Morales v.
Moore-McCormack Lines, Inc., 208 F.2d 218 (5th Cir. 1953) ; McDaniel v. Gulf & So. Amer. S.S. Co., 228 F.2d 189
(5th Cir. 1955) .

However, "[t]he Owyhee and its satellites, Nolte v. Hudson Nav. Co., 297 F. 758, 1924 A.M.C. 276 (2d Cir. 1924) ,
and The Portchester, 56 F.2d 579 (2d Cir. 1932) , have not escaped criticism. [ Merchants & Marine Bank v. The T.E.
Welles, 289 F.2d 188, 191 (5th Cir. 1961)] They have been charged with injecting a curious transfusion of life into state
statutes in the face of comprehensive Federal Legislation designed to overcome the complexities of the old federal-state
structure." United States v. American Gas Screw Franz Joseph, 210 F. Supp. 581 (D. Alaska 1962) .

(n2)Footnote 2. The St. Jago de Cuba, 22 U.S. (9 Wheat.) 409, 6 L. Ed. 122 (1824) ; Peyroux v. Howard, 32 U.S.
(7 Pet.) 324, 8 L. Ed. 700 (1830) ; New Jersey Steam Nav. Co. v. Merchant's Bank of Boston, 47 U.S. (6 How.) 344, 12
L. Ed. 465 (1848) ; The Moses Taylor, 71 U.S. (4 Wall.) 411, 18 L. Ed. 397 (1866) ; The Hine v. Trevor, 71 U.S. (4
Wall.) 555, 18 L. Ed. 451 (1866) ; The Belfast, 74 U.S. (7 Wall.) 624, 19 L. Ed. 266 (1868) ; The Kalorama, 77 U.S.
(10 Wall.) 204, 19 L. Ed. 941 (1870) ; The J.E. Rumbell, 148 U.S. 1, 13 S. Ct. 498, 37 L. Ed. 345 (1893) ; The Glide,
167 U.S. 606, 17 S. Ct. 930, 42 L. Ed.296 (1896) ; Southern Pac. Co. v. Jensen, 244 U.S. 205, 37 S. Ct. 524, 61 L. Ed.
1086 (1917) ; Just v. Chambers, 312 U.S. 383, 61 S. Ct. 687, 85 L. Ed. 903 (1941) , reh'g denied, 312 U.S. 716, 85
L.Ed. 1146 (1941) ; Romero v. Int'l Terminal Operating Co., 358 U.S. 354, 79 S. Ct. 468, 3 L. Ed. 2d 368 (1959) ,
reh'g denied, 359 U.S. 962, 79 S.Ct. 795, 3 L. Ed. 2d 769 (1959) ; Burdine v. Walden, 91 F.2d 321, 1937 A.M.C. 1149
(5th Cir. 1937) ; Grow v. Steel Gas Screw Loraine K, 185 F. Supp. 803, 1962 A.M.C. 525 (E.D. Mich. 1960) , aff'd,
310 F.2d 547; 1963 A.M.C. 2044 (6th Cir. 1962) ; City of Erie v. S.S. North American, 267 F. Supp. 875 (W.D. Pa.
1967) ; Lih v. Wagner, 316 N.Y.S.2d 497, 1971 A.M.C. 768 (Sup. Ct. 1970) . See Moragne v. States Marine Lines,
Inc., 398 U.S. 375, 90 S. Ct. 1772, 26 L. Ed. 2d 339 (1970) .

(n3)Footnote 3. The Chusan, 2 Story 455, F. Cas. 2717 (C.C. Mass. 1843 ); The Lyndhurst, 48 F. 839 (S.D.N.Y.
1892) ; The Roanoke,189 U.S. 185, 23 S. Ct. 491, 47 L. Ed. 770 (1903) ; The Athinai, 230 F.1017 (S.D.N.Y. 1916) ;
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Corsica Transit Co. v. W.S. Moore Grain Co., 253 F. 689 (8th Cir.1918) ; The Boston, 271 F. 688 (E.D.N.Y. 1921) ;
Osaka Shosen Kaisha v. Pac. Export Lumber Co., 260 U.S. 490, 43 S. Ct. 172, 67 L. Ed. 364, 1923 A.M.C. 55 (1923) ;
The Putnick, 291 F. 902 (W.D.Wash. 1923) ; The Eastern Prince (Parker v. Northwest Transport Corp.), 22 F. Supp.
880 (W.D. Wash. 1938) .

(n4)Footnote 4. Edwards v. Elliott, 88 U.S. (21 Wall.) 532, 22 L. Ed. 487 (1874) ; McMaster v. One Dredge, 95
F. 832 (D. Ore.1899) ; Iroquois Transp. Co. v. DeLaney Forge & Iron Co., 205 U.S. 354, 27 S. Ct. 509,51 L. Ed. 836
(1907) ; Amer. Trust Co. v. W. & A. Fletcher Co., 173 F. 471 (1st Cir.) , cert. denied, 215 U.S. 600, 30 S. Ct. 400, 54
L. Ed. 343 (1909) ; Murray v. Schwartz, 175 F.2d 72, 1949 A.M.C. 1081 (2d Cir. 1949) .

For a non-maritime tort State law may impose a lien enforceable in the State courts whether the vessel be foreign or
domestic: Martin v. West, 222 U.S. 191, 32 S. Ct. 42, 56 L. Ed. 159 (1911) .

In view of the Admiralty Jurisdiction Extension Act, 46 U.S.C. § 740, torts committed by vessels on navigable waters
but consummated on land are now under admiralty jurisdiction.

Page 163
2-III Benedict on Admiralty § 41



40 of 181 DOCUMENTS

Benedict on Admiralty

Copyright 2011, Matthew Bender & Company, Inc., a member of the LexisNexis Group.

Volume 2: Principles of Admiralty Law Chapters I - XIV
Chapter III SOURCE OF MARITIME LIENS.

2-III Benedict on Admiralty § 42

AUTHOR: By Thomas A. Russell J.D., University of Southern California; B.S., University of California, Berkeley,
Mr. Russell is a partner in Williams Woolley Cogswell Nakazawa & Russell, Long Beach, California. He wishes to
express his appreciation to Richard J. Nikas for his research assistance.

§ 42. Preferred Ship Mortgages.

Admiralty has no jurisdiction over ordinary mortgages of vessel property unless such mortgages achieve preferred
status by virtue of their compliance with the provisions of 46 U.S.C. Section 31301. n1 The requirements of this Act,
together with illustrative forms, are set out in Chapter VI.

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawMaritime LiensPriority & SourcesContractsShip MortgagesAdmiralty LawPractice &
ProcedureJurisdiction

FOOTNOTES:
(n1)Footnote 1. Privilege Yachting, Inc. v. Teed, 849 F.Supp. 298, 300 (D.C. Del. 1994) (The Ship Mortgage Act
requires a foreign mortgage to be publicly registered in the foreign country under whose laws the ownership of the
vessel is documented, before such mortgage can be enforced in the U.S., even where foreign law does not require such
registration for the mortgage to be enforceable.); Banco de Credito Industrial, S.A. v. Tesoreria General, 990 F.2d 827,
830 (5th Cir. 1993) ("preferred mortgage" status extends to foreign creditors if the mortgage was executed under the
laws of the foreign country of documentation, and has been registered in a public register as required under the laws of
that country).

Page 164



41 of 181 DOCUMENTS

Benedict on Admiralty

Copyright 2011, Matthew Bender & Company, Inc., a member of the LexisNexis Group.

Volume 2: Principles of Admiralty Law Chapters I - XIV
Chapter III SOURCE OF MARITIME LIENS.

2-III Benedict on Admiralty § 43

AUTHOR: By Thomas A. Russell J.D., University of Southern California; B.S., University of California, Berkeley,
Mr. Russell is a partner in Williams Woolley Cogswell Nakazawa & Russell, Long Beach, California. He wishes to
express his appreciation to Richard J. Nikas for his research assistance.

§ 43. Breach of Contract of Affreightment.

Since the primary and principal purpose of a ship is the transporting of cargo for hire, contracts of affreightment are
within the admiralty jurisdiction. n1 Therefore, if the shipowner, charterer or master fails faithfully to perform a
contract to carry goods or passengers, he becomes liable in personam in admiralty for damages. Likewise, every
appropriate claim for cargo damage under either the Harter Act or the Carriage of Goods by Sea Act gives rise to a
maritime lien against the ship which may be enforced by an action in rem. n2 The shipowner may not contract out of
this liability. n3 The effect of this restriction is to render ineffectual any clause in the charter party or bill of lading
which attempts to lessen the liability for the care of cargo. Thus, not only will blatant disclaimers of any liability be
void, but the following more subtle forms of decreasing the extent of liability are also improper: "both-to-blame clause,"
n4 a provision stipulating that a foreign law more favorable to the shipowner than COGSA shall govern the venture, n5
a clause which attempts to shift the burden of proving negligence to the cargo owner, n6 and clauses which establish a
method of computing damages which will be less than the fair market value of the goods at their destination. n7

An exception to this strictly enforced rule comes when the cargo owner receives some benefit by accepting the
limitation of liability clause. Most often this takes the form of an option to ship the cargo at reduced rates. n8 On the
other hand, the shipper of the cargo is bound to pay the freight when due and the shipowner has a sort of possessory lien
on the cargo for this amount. n9

Both ship and cargo are figuratively said to be bound to each other by mutual and reciprocal obligation which can give
rise to liens--or inchoate rights to liens to accrue on breach n10--from the moment that cargo is laden aboard or
delivered into the master's custody; n11 it is not the existence of a lawful contract of affreightment but the transport of
goods under it that marks the commencement of the lien. n12 Thus, if the ship refuses to receive the cargo or accepts
only a part of it, or if the cargo owner neglects to ship the full amount he has promised, neither party has any other
recourse but to file an in personam action for breach of contract. n13
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This concept of the union of ship and cargo n14 is only valuable in characterizing the mutual obligations of the one to
the other, or rather of the respective owners of each, but has no necessary bearing on the moments of birth or discharge
of the respective liens. n15 Because the ship's lien for freight is possessory while the cargo lien for damage, being a true
maritime lien, is not, the former may be defeated if the vessel becomes unseaworthy before breaking ground or if,
following the voyage, the cargo is delivered without reservation. n16 On the other hand, "it would be unreasonable to
spell out from the mere fact of delivery and receipt an agreement by the shipper to forego any lien to which it would be
entitled in the absence of such a release." n17

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawMaritime ContractsAffreightmentAdmiralty LawMaritime LiensPriority & SourcesContractsMaritime
Lien ActAdmiralty LawPractice & ProcedureAttachment & GarnishmentIn Personam ActionsAdmiralty LawPractice &
ProcedureAttachment & GarnishmentIn Rem Actions GenerallyAdmiralty LawPractice & ProcedureJurisdiction

FOOTNOTES:
(n1)Footnote 1. The New Jersey Steam Nav. Co. v. The Merchants' Bank of Boston, 47 U.S. (6 How.) 344, 12 L. Ed.
465 (1848) ; Morewood v. Enequist, 64 U.S. (23 How.) 491, 16 L. Ed. 516 (1860) . See Brittan v. Barnaby, 62 U.S.
(21 How.) 527, 16 L. Ed. 177 (1859) .

(n2)Footnote 2. Harter Act of 1893, 46 U.S.C. §§ 190-196; Carriage of Goods by Sea Act of 1936, 46 U.S.C. §§
1300-1315.

Osaka Shosen Kaisha v. Pac. Export Lumber Co., 260 U.S. 490, 43 S. Ct. 172, 67 L. Ed. 364, 1923 A.M.C. 55
(1922) (the basis of a ship's liability for breach of affreightment contracts "is grounded upon the authority of the master
to contract for the employment of the vessel, and upon the general doctrine of the maritime law that the vessel is bodily
answerable for such contracts of the master made for her benefit"); Pioneer Import Corp. v. The Lafcomo, 138 F.2d
907, 1943 A.M.C. 1349 (2d Cir. 1943) , cert. denied, 321 U.S. 766, 64 S. Ct. 523, 88 L. Ed. 1063 (1944) (cargo has a
lien for safe carriage even if ship is under charter); All Alaskan Seafoods, Inc. v. M/V Sea Producer, 882 F.2d 425 (9th
Cir. 1989) (maritime liens for cargo damage outrank preferred mortgage liens on vessels of common carriers since the
breach of common carrier duties sounds in tort); Textport Oil v. M/V Amolyntos, 11 F.3d 361, 367 (2d Cir. 1993)
(affirming districts court's ruling that an "action under COGSA is a maritime action in the nature of a mixed tort,
contract, and bailment cause of action."); Demsey & Assocs. v. S.S. Sea Star, 461 F.2d 1009, 1972 A.M.C. 1440 (2d
Cir. 1972) ; All Pacific Trading, Inc. v. Vessel M/V Hanjin Yosu, 7 F.3d 1427, 1433 (9th Cir. 1993) (where cargo
owner has a direct contractual relationship with the operator of a vessel, the cargo owner has a lien on the vessel for any
injury caused by the operator's lack of diligence.)

While the cargo's lien against the ship will include accruing freights or freights earned but unpaid, in the absence of a
contract provision there can be no lien against prepaid freight: Galban Lobo Trading Co. S/A v. The Diponegaro (The
Djakarta Lloyd, Inc.), 103 F. Supp. 452, 1952 A.M.C. 181 (S.D.N.Y. 1951) ; Loizos v. Compania Naviera Limitada
(The Perla), 94 F. Supp. 111 (E.D. Pa. 1950) ("Logic demands that where freights are earned by a vessel, and where no
question of fraud is involved, they at some time be considered as personal property of the owner not subject to a
maritime lien or an attachment in a proceeding in rem."); Associated Metals and Minerals Corp., v. M/V Arktis Sky, 978
F.2d 47 (2d cir. 1992) (Since carrier's duty under 46 U.S.C. § 1303(2) of COGSA to carefully and properly stow carried
goods is non-delegable, vessel may be subjected to maritime lien even though "FIOS" or "free in and out, stowed" bill
of lading was issued, unless carrier can prove that damage did not occur as a result of it's own acts.)

(n3)Footnote 3. § 3(8) of COGSA, 46 U.S.C. § 1308(8), provides:

"Any clause, covenant, or agreement in a contract of carriage relieving the carrier or the ship from liability for loss or
damage to or in connection with the goods, arising from negligence, fault, or failure in the duties and obligations
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provided in this section, or lessening such liability otherwise than as provided in this chapter, shall be null and void and
of no effect. A benefit of insurance in favor of the carrier, or similar clause, shall be deemed to be a clause relieving the
carrier from liability."

(n4)Footnote 4. United States v. Atlantic Mut. Ins.Co., 343 U.S. 236, 72 S. Ct. 666, 96 L. Ed. 907 (1952) ;
United States v. Farr Sugar Corp., 191 F.2d 370 (2d Cir. 1951) , aff'd, 343 U.S. 236, 72 S. Ct. 666, 96 L. Ed. 907
(1952) .

(n5)Footnote 5. State Establishment for Agricultural Product Trading v. M/V Wesermunde, 838 F.2d 1576 (11th
Cir. 1988) , cert. denied, 488 U.S. 916, 109 S.Ct. 273, 102 L. Ed. 2d 262 (1988) .

(n6)Footnote 6. 46 U.S.C. § 1304.

(n7)Footnote 7. See, e.g., Pioneer Import Corp. v. The Lafcomo, 49 F. Supp. 559 (S.D.N.Y. 1943) , aff'd, 138 F.2d
907 (2d Cir.) , cert. denied, 321 U.S. 766, 64 S. Ct. 523, 88 L. Ed. 1063 (1944) ; Levatino v. General Steam
Navigation Co., Ltd., of Greece, 170 F. Supp. 756 (S.D.N.Y. 1959) ; Holden v. S/S Kendall Fish, 262 F. Supp. 862
(E.D. La. 1966) , aff'd, 395 F.2d 910 (5th Cir. 1968) ; Karobi Lumber Co. v. The S.S. Narco, 249 F. Supp. 324 (S.D.
Ala. 1966) , aff'd, 397 F.2d 570 (5th Cir.1968) ; Horn v. CIA de Navegacion Fruco, S.A., 404 F.2d 422 (5th Cir. 1968)
, cert. denied, 394 U.S. 943, 89 S. Ct. 1272, 22 L. Ed. 477 (1969) ; Encyclopaedia Britannica, Inc. v. S.S. Hong Kong
Producer, 422 F.2d 7 (2d Cir.1969) , cert. denied, 397 U.S. 964, 90 S.Ct. 998, 25 L. Ed. 2d 255 (1970) ; Demsey &
Assocs. v. S.S. Sea Star, 461 F.2d 1009, 1972 A.M.C. 1440 (2d Cir. 1972) .

But see Sigri Carbon Corp. v. Lykes Bros. S.S. Co., 655 F. Supp. 1435 (W.D. Ky. 1987) ("free in/out stow" term in
bill of lading did not impermissibly lessen carrier risk of liability); Ataei v. M/V Barber Tonsberg, 639 F. Supp. 993
(S.D.N.Y. 1986) (bill of lading provision limiting liability for unreasonable delay not impermissible since § 1303(8)
prohibits relief from liability for negligence,fault or failure of statutory duties).

(n8)Footnote 8. See Union Pac. R.R. Co. v. Burke, 255 U.S. 317, 41 S. Ct. 283, 65 L. Ed. 656 (1921) ; The
Lafcomo, 64 F. Supp. 529 (S.D.N.Y. 1946) , modified on other grounds, 159 F.2d 654 (2d Cir.) , cert. denied, 331
U.S. 821, 67 S. Ct. 1310, 91 L. Ed. 1838 (1947) .

A recent decision has attempted to delimit the holding in The Schooner Freeman v. Buckingham, 59 U.S. (18 How.)
182, 15 L. Ed. 341 (1856) , that "it is a just and reasonable implication of law that the general owner assents to the
creation of liens binding upon his interest in the vessel, as security for the performance of contracts of affreightment
made in the course of the lawful employment of the vessel." In United States v. S.S. Lucie Schulte, 343 F.2d 897 (2d
Cir. 1965) ,the court faced the "serious question ... whether and, if so, how 'the general owner' can effectively negate the
'just and reasonable implication' of assent." The case involved a clear non-COGSA problem--the possibility of a lien for
overpayment of freight charges. Thus, the court reasoned that the shipowner could properly include a prohibition of lien
clause in the charter party with respect to the contract of affreightment as long as there was no attempt to exonerate the
vessel from cargo damage caused by fault. The shipper would then have to use "reasonable diligence" to ascertain the
existence of such a clause before he could properly demand a lien.

(n9)Footnote 9. See § 44 infra. See also Lykes Bros. S.S. Co. v. American Cast Iron Pipe Co., 1988 A.M.C. 682
(S.D. Ala. 1987) (the court denied defendant shipper's motion for summary judgment; the shipper did not fulfill his
obligation to pay the carrier's freight charges through his good-faith payment of freight to the freight forwarder. The
shipper had negotiated the contract of carriage directly with the carrier, and credit had not been extended to the
forwarder. In addition, the court noted that the carrier is required to enforce the collection of freight by virtue of its filed
tariffs for the purpose of avoiding any possibility of discrimination among shippers); Drew Ameroid Intern. v. Green
Star, 681 F. Supp. 1056, 1988 A.M.C. 2570 (S.D.N.Y. 1988) (the Court ruled that a shipowner has no right to receive or
retain freight after the cargo had been loaded when unpaid claims against the shipowner frustrated the performance of
the vessel's voyage. The Court also ruled that a garnishee has standing to contest the attachment of property it holds.
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The Court reasoned that a carrier must exercise sound judgment and due diligence in providing a seaworthy vessel for
its cargo and recovery of earned freight does not meet this criteria).

(n10)Footnote 10. The Schooner Freeman v. Buckingham, 59 U.S. (18 How.) 182, 15 L. Ed. 341 (1856) ;
Verdewater v. Mills (The Yankee Blade), 60 U.S. (19 How.) 82, 15 L. Ed. 554 (1857) ; Duncan v. Kimball, 70 U.S. (3
Wall.) 37, 18 L. Ed. 50 (1866) ; The Saturnus, 250 F. 407 (2d Cir.) , cert. denied, 247 U.S. 521, 38 S. Ct. 583, 62 L.
Ed. 1247 (1918) ; Hall Corp. of Can. v. Cargo Ex Steamer Mont Louis & Subfreights Thereon, 62 F.2d 603 (2d Cir.
1933) .

(n11)Footnote 11. Bulkley v. The Naumkeag Steam Cotton Co., 65 U.S. (24 How.) 386, 16 L. Ed. 599 (1860) ;
The Bird of Paradise v. Heyneman, 72 U.S. (5 Wall.) 545, 18 L. Ed. 662 (1867) ; King v. The Lady Franklin, 75 U.S. (8
Wall.) 325, 19 L. Ed. 455 (1869) ; Pollard v. Vinton, 105 U.S. (15 Otto) 7, 26 L. Ed. 998 (1882) ; Scott v. The Ira
Chaffee, 2 F. 401 (E.D. Mich. 1880) ; The Gracie D. Chambers, 253 F. 182 (2d Cir. 1918) , aff'd, 248 U.S. 387, 39 S.
Ct. 149, 63 L. Ed. 318 (1919) ; McLeod Lumber Co. v. Crowley, 8 F.2d 283, 1925 A.M.C. 1525 (N.D. Cal.1925) ; The
Olga S., 25 F.2d 229, 1928 A.M.C. 831 (5th Cir. 1928) ; Inland Waterways Corp. v. Standard Commercial Tobacco
Co., Inc., 65 F.2d 715, 1933 A.M.C. 1007 (5th Cir. 1933) ; Mackey v. United States, 197 F.2d 241, 1952 A.M.C. 1094
(2d Cir. 1952) ; Iran Express Lines v. Sumatrop AG, 563 F.2d 648, 1977 A.M.C. 1857 (4th Cir. 1977) (a contract of
affreightment is deemed executed at thepoint when the ship acquires a lien on the cargo for freight, i.e., when the cargo,
or part of the cargo, is delivered to the ship).

(n12)Footnote 12. The Schooner Freeman v. Buckingham, 59 U.S. (18 How.) 182, 15 L. Ed. 341 (1856) ; The
Yankee Blade, 60 U.S. (19 How.) 82, 15 L. Ed. 554 (1857) ; Osaka Shosen Kaisha v. Pacific Export Lumber Co., 260
U.S. 490, 43 S. Ct. 172, 67 L. Ed. 364, 1923 A.M.C. 55 (1922) .

(n13)Footnote 13. The Yankee Blade, 60 U.S. (19 How.) 82, 15 L. Ed. 554 (1857) ("If the cargo be not placed
aboard, it is not bound to the vessel and the vessel cannot be in default for non-delivery ..."); The Saturnus, 250 F. 407
(2d Cir.) , cert. denied, 247 U.S. 521, 38 S.Ct. 583, 62 L. Ed. 1247 (1918) ("... the carrier has no lien on what is laden,
in respect of what is not."); Osaka Shosen Kaisha v. Pacific Export Lumber Co., 260 U.S. 490, 43 S. Ct. 172, 67 L. Ed.
364, 1923 A.M.C. 55 (1922) (The contract of affreightment is not sufficient to create a lien with respect to undelivered
goods; if the ship accepts only a part of the cargo for which it has contracted, it is liable in rem only to such accepted
portion); United States v. S.S. Lucie Schulte, 343 F.2d 897 (2d Cir. 1965) .

See Vol. 1, § 185 for a general discussion of executory contracts.

(n14)Footnote 14. ICC Export v. Chemical Explorer, 1983 A.M.C. 1846 (S.D. Tex. 1983) (plaintiff may not
maintain an in rem action for breach of contract of affreightment where the vessel did not have plaintiff's cargo on board
or within its control at the time the suit was filed. Since no valid maritime lien arose, the court cancelled the letter of
undertaking and released defendant's security).

(n15)Footnote 15. Krauss Bros. Lumber Co. v. Dimon S.S. Corp., 290 U.S. 117, 54 S. Ct. 105, 78 L. Ed. 216,
1933 A.M.C. 1578 (1933) .

(n16)Footnote 16. Although the vessel's lien against the cargo for freight arises upon delivery, the cargo owner can
apparently demand that his cargo be returned should the vessel become unseaworthy before breaking ground. In this
event, the ship's lien for freight is defeated, but the cargo must still pay the expense of lading and unlading, and the
demurrage: The Eugene Vesta, 28 F. 762 (E.D. Mich.1886) ; Ellis v. Atlantic Mutual Ins. Co. of N.Y. (The Tornado),
108 U.S. 342, 2 S. Ct. 746, 27 L. Ed. 747 (1883) ; The Esrom (J.K. Armsby Co.v. Actielselskabet Dampskibet Island),
272 F. 266 (2d Cir. 1921) , cert. denied, 257 U.S. 634, 42 S. Ct. 47, 66 L. Ed. 408 (1921) .

See § 44 for loss of lien through unconditional delivery.
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(n17)Footnote 17. United States v. S.S. Lucie Schulte, 343 F.2d 897 (2d Cir. 1965) ; see Krauss Bros. Lumber
Co. v. Dimon S.S. Corp., 290 U.S. 117, 54 S. Ct. 105, 78 L. Ed. 216, 1933 A.M.C. 1578 (1933) .

Page 169
2-III Benedict on Admiralty § 43



42 of 181 DOCUMENTS

Benedict on Admiralty

Copyright 2011, Matthew Bender & Company, Inc., a member of the LexisNexis Group.

Volume 2: Principles of Admiralty Law Chapters I - XIV
Chapter III SOURCE OF MARITIME LIENS.

2-III Benedict on Admiralty § 44

AUTHOR: By Thomas A. Russell J.D., University of Southern California; B.S., University of California, Berkeley,
Mr. Russell is a partner in Williams Woolley Cogswell Nakazawa & Russell, Long Beach, California. He wishes to
express his appreciation to Richard J. Nikas for his research assistance.

§ 44. Ship's Claim for Unpaid Freight.

Although most maritime liens arise by the assertion of claims against a ship, maritime law permits an action in rem
against the cargo itself n1 for breach of a contract to pay freight, n2 for general average contributions n3 and perhaps for
torts committed against the ship by cargo interests. n4 The endowment of the vessel with this cargo lien operates to
secure payment in exactly the same fashion as any other maritime lien, "[s]ubject to the exception that the lien of the
shipowner may be displaced by an unconditional delivery of the goods before the consignee is required to pay the
freight, or by an inconsistent and irreconcilable provision in the charter party or bill of lading ..." n5 Although this
language suggests that, as a general rule, the shipowner may retain the goods until the amount of the lien is paid, n6 an
unyielding adherence to such practice would create a serious impedance to normal shipping operations. n7 Therefore,
the better view is that the shipowner must first discharge the cargo (not deliver it) in order to give the cargo owner or
consignee an opportunity to inspect the freight, provided that the shipowner can reasonably land, lighter or warehouse
without risk of losing his lien. n8

The courts will always look to the "substance and good sense of the transaction" before determining whether the lien
has been waived n9 and will be primarily influenced by the following factors: Was there an understanding between the
parties concerning the retention of the lien before or at the time the consignee took possession? n10 Could such an
understanding be inferred from the established local usage in the port? n11 Has "due and reasonable notice" been given
to consignee "so as to afford him a fair opportunity to remove the goods or put them under proper care and custody?"
n12 Was delivery to a wharfinger or warehouseman made with notice of the lien? n13 Was demand for freight made as
soon as delivery was complete n14 or did the shipowner permit the cargo "to be at once carted from the wharf as fast as
discharged ... without inquiring who was taking [it] away, or where [it was] going, and without any notice at the time of
intention to hold the [cargo] for payment of freight and demurrage ...?" n15 Was there a stipulation in the contract of
affreightment inconsistent with the exercise of a lien (e.g., freight payable at date subsequent to delivery)? n16 Was
other security taken when the cargo was discharged? n17 And finally, was the discharged cargo so mixed with other
goods that it became incapable of separation and identification? n18 Because the shipowner enjoys the presumption of
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maintaining a lien for freight, n19 he need only to see to it that the contract of affreightment incorporates no provisions
displacing the lien and that he is careful to give the requisite notice of intention and take the other simple steps
mentioned above in order to preserve his cargo lien.

When demurrage charges have accrued on the cargo, the shipowner will be able to include these in his already existing
lien for the payment of freight. n20 However, in accordance with customary practice, he must discharge the goods if
possible; only the most unusual circumstances will justify the retention of the cargo on board and the charging of
demurrage therefor. n21

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawCharterpartiesCharter ContractsRemediesDamagesAdmiralty LawMaritime LiensDefensesAdmiralty
LawMaritime LiensNatureProperty Subject to LienAdmiralty LawMaritime LiensPriority & SourcesContractsGeneral
OverviewAdmiralty LawShippingGeneral Average

FOOTNOTES:
(n1)Footnote 1. ACLI Int'l, Inc. v. Medafrica Line,1983 A.M.C. 1113 (S.D.N.Y. 1983) (a plaintiff-consignee of cocoa
beans, who paid book lice fumigation expenses under protest in order for its cargo to be released by the carrier asserting
a lien for the fumigation expenses, was entitled to recover its payments since the carrier did not establish its right to a
lien either under its bill of lading granting a lien for "unloading charges" or under the general maritime law allowing
liens against cargo where fumigation is necessary to protect ships, crews or the cargo itself. Since the court found the
book lice were not harmful to humans, the infestation met permissible levels under FDA standards and the reason for
fumigation was "simply to comply with the demands of the longshoreman," defendant did not have the requisite
grounds for a lien) (Citing to this text at § 24).

(n2)Footnote 2. "[T]he ship is bound to the merchandise and the merchandise to the ship for the performance on
the part of the shipper and shipowner of their respective contracts. This is expressed by the maxim: Le batel est oblige a
la marchandise et la marchandise au batel." The Maggie Hammon v. Morland, 76 U.S. (9 Wall.) 435, 19 L. Ed. 772
(1870) . See Verderwater v. Mills (The Yankee Blade), 60 U.S. (19 How.) 82, 15 L. Ed. 554 (1857) ; E.I. Dupont de
Nemours & Co. v. Vance, 60 U.S. (19 How.) 162, 15 L.Ed. 584 (1857) ; Sears v. Wills (4885 Bags of Linseed), 66 U.S.
(1 Black) 108, 17 L. Ed. 35 (1861) ; Mordecai v. Lindsay (The Eddy), 72 U.S. (5 Wall.) 481, 18 L. Ed. 486 (1867) ;
The Bird of Paradise v. Heyneman, 72 U.S. (5 Wall.) 545, 18 L. Ed. 662 (1867) ; The Saturnus, 250 F. 407 (2d Cir.) ,
cert. denied, 247 U.S. 521, 38 S. Ct. 583,62 L. Ed. 1247 (1918) ; Osaka Shosen Kaisha v. Pacific Export Lumber
Co., 260 U.S. 490, 43 S. Ct. 172, 67 L. Ed. 364 (1923) ; Hall Corp. of Can. v. Cargo Ex Steamer Mont Louis &
Subfreights Thereon, 62 F.2d 603 (2d Cir. 1933) ; Beverly Hills Nat'l Bank & Trust Co. v. Compania de Navigacione
Almirante S.A., Panama, 437 F.2d 301 (9th Cir.) , cert. denied, 402 U.S. 996, 915 S. Ct. 2173, 29 L. Ed. 2d 161
(1971) .

In this regard, see § 43 for a discussion as to when the respective rights of ship and cargo owner arise, and Vol. 1, §
185 as to the inability to secure maritime liens for breach of executory contracts: The ship is not entitled to a lien for
"dead freight" ( The Saturnus, 250 F. 407 (2d Cir. 1918) ; Osaka Shosen Kaisha v. Pacific Export Lumber Co., supra
) or for demurrage for delay before the cargo is loaded ( Elvers v. W.R. Grace & Co., 244 F. 705 (9th Cir. 1917) . The
lien for a breach of a contract to pay freight also extends to non-vessel-operating common carriers for cargo in their por
under their control. Logistics Management, Inc. v. One Pyramid Tent Arena, 86 F.3d 908 (9th Cir. 1996) .

(n3)Footnote 3. E.I. Dupont de Nemours & Co. v. Vance, 60 U.S. (19 How.) 162, 15 L. Ed. 584 (1857) : "It would
be extraordinary if the right to a lien were not reciprocal; if it existed in favor of the vessel, when sacrifice was made of
part or the whole of its value for preservation of the cargo, and not against the vessel, when sacrifice was made of the
cargo for preservation of the vessel."
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(n4)Footnote 4. "[W]hile the usual cases of liability of cargo are for freight or general average, and while clearly
the fault of the ship is not imputed to the cargo also, ... it seems not beyond the realm of possibility that cargo might be
considered an active cause of harm. Thus in The Lord Derby, 17 F. 265 (C.C.E.D. La. 1883) , the libel for the bite of a
dog was actually against the ship; ... the court carefully refrained from any discussion as to a libel against the dog. But
why not?" Ryan Stevedoring Co., Inc. v. United States, 175 F.2d 490, 1949 A.M.C. 1363 (2d Cir. 1949) , cert. denied,
338 U.S. 899, 70 S.Ct. 249, 94 L. Ed. 2d 553 (1949) ; General, S.A. v. P.Consorcio Pesquero del Peru, S.A., 1974
A.M.C. 2342 (S.D.N.Y. 1972) (spontaneous combustion of fish meal cargo--action in personam against cargo owner).

(n5)Footnote 5. The Maggie Hammond, 76 U.S. (9 Wall.) 435, 19 L. Ed. 772 (1870) . Accord 4885 Bags of
Linseed,66 U.S. (1 Black) 108,17 L. Ed. 35 (1861) ; Mordecai v. Lindsay (The Eddy), 72 U.S. (5 Wall.) 481, 18 L. Ed.
486 (1867) ; The Bird of Paradise, 72 U.S. (5 Wall.) 545, 18 L. Ed. 662 (1867) (lien lost where "it clearly appears that
the shipowner meant to trust to the personal responsibility of the charterer"); 600 Tons of Iron Ore, F. 595 (D.N.J.
1881); The Giulio, 34 F. 909 (S.D.N.Y. 1888) ; Eastern Transp. Co. v. United States, 159 F.2d 349, 1947 A.M.C. 194
(2d Cir. 1947) ; N.H. Shipping Corp. v. Freights of the S/S Jackie Hause, 181 F. Supp. 165 (S.D.N.Y. 1960) ("This right
of the vessel is so strong in the eyes of the admiralty that it will only be considered relinquished by the most
unequivocal and express terms or the most absolute and unconditional surrender."); American President Lines v.
Cosmos Enters., 767 F. Supp. 136, 1991 A.M.C. 2956 (S.D. Tex. 1991) (In an action by a carrier against a shipper for
outgoing pier demurrage, the carrier's in rem lien against the goods dissolved when it unconditionally delivered the
goods to the shipper's consignee.).

"We must now assume that the freight lien of American admiralty is less than a privilege because lost by unqualified
delivery of possession, yet more than the possessory lien of common law because creative of jus in re rather than jus ad
rem. '' The Saturnus, 250 F. 407 (2d Cir.) , cert. denied, 247 U.S. 521, 38 S. Ct. 583, 62 L. Ed. 1247 (1918) .

(n6)Footnote 6. The Bird of Paradise, 72 U.S. (5 Wall.) 545, 18 L. Ed. 662 (1867) ; see 4885 Bags of Linseed,
66 U.S. (1 Black) 108, 17 L. Ed. 35 (1861) (A lien for freight "is analogous to the lien given by the common law to the
carrier on land, who is not bound to deliver [the goods] to the party until is fare is paid; and if he delivers them, the
incumbrance of the lien does not follow them in the hands of the owner or consignee. It is nothing more than the right to
withhold the goods, and is inseparably associated with his possession, and dependent upon it"); The Asiatic Prince, 103
F. 676 (E.D.N.Y. 1900) (the cost of storage of cargo occasioned by the failure to tender due freight falls on
consignee--see N.20 and text); Star Shipping A/S v. Star Lines Shipping Co., 1981 A.M.C. 2959 (S.D.N.Y. 1981)
(where a shipper issued prepaid bills of lading and all freight was collected without notice of the shipowner's rights, the
shipowner's lien against the cargo was discharged. Furthermore, any lien that the shipowner might have had was
terminated when it relinquished actual and constructive possession of the cargo).

(n7)Footnote 7. 4885 Bags of Linseed, 66 U.S. (1 Black) 108, 17 L. Ed. 35 (1861) : "[C]ourts of admiralty, when
carrying into execution maritime contracts and liens, are not governed by the strict and technical rules of the common
law, and deal with them upon equitable principles, and with reference to the usages and necessities of trade. And it often
happens that the necessities and usages of trade require that the cargo should pass into the hands of the consignee before
he pays the freight. It is the interest of the ship owner that his vessel should discharge her cargo as speedily as possible
after her arrival at the port of delivery. And it would be a serious sacrifice of his interests if the ship was compelled, in
order to preserve the lien, to remain day after day with her cargo on board, waiting until the consignee found it
convenient to pay the freight, or until the lien could be enforced in a court of admiralty. The consignee, too, in many
instances, might desire to see the cargo unladen before he paid the freight, in order to ascertain whether all of the goods
mentioned in the bill of lading were on board, and not damaged by the fault of the ship. It is his duty, and not that of the
ship owner, to provide a suitable and safe place on shore in which they may be stored; and several days are often
consumed in unloading and storing the cargo of a large merchant vessel. And if the cargo cannot be unladen and placed
in the warehouse of the consignee, without waiving the lien, it would seriously embarrass the ordinary operations and
convenience of commerce, both as to the ship owner and the merchant."

(n8)Footnote 8. 4885 Bags of Linseed, 66 U.S. (1 Black) 108, 17 L. Ed. 35 (1861) ; Mordecai v. Lindsay, 72 U.S.
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(5 Wall.) 481, 18 L.Ed. 486 (1867) ; Wellman v. Morse, 76 F. 573 (1st Cir. 1896) ; James Richardson & Sons, Ltd. v.
158,200 Bushels of No. 1 Northern Manitoba Wheat, 90 F.2d 607 (2d Cir. 1937) (when contract contains no specific
stipulation, the shipowner must discharge the cargo before he can enforce payment of the lien amount); Clifford v.
Merritt-Chapman & Scott Corp., 57 F.2d 1021, 1932 A.M.C. 1146 (5th Cir. 1932) . See Wharton Poor, Poor on Charter
Parties and Ocean Bills of Lading (5th ed. 1968), §§ 58 & 80.

(n9)Footnote 9. Bulkley v. The Naumkeag Steam Cotton Co., 65 U.S. (24 How.) 386, 16 L. Ed. 599 (1860) .

When delivery is conditional the shipowner remains constructively in possession: 4885 Bags of Linseed, N.1 supra.

(n10)Footnote 10. 4885 Bags of Linseed, 66 U.S. (1Black) 108, 17 L. Ed. 35 (1861) ; Egan v. A Cargo of Spruce
Lath, 41 F. 830 (S.D.N.Y.) , aff'd, 43 F. 480 (C.C. 1890) ; In re 9889 Bags of Malt (Renke v. Howard), 262 F. 946 (1st
Cir. 1919) ; Mordecai v. Lindsay, 72 U.S. (5 Wall.) 481, 18 L. Ed. 486 (1867) . See Berdex Int'l, Inc. v. M/V Kapitan
Grishin, 1992 A.M.C. 1559 (N.D. Cal. 1992) (Following the failure of the shipper to pay the balance due under the
contract of affreightment, the carrier placed a lien on the cargo of cocoa beans belonging to importers who had
purchased the cargo under "freight pre-paid" bills of lading. The third-party lien which the carrier attempted to assert
against the cargo purchasers was held to be invalid because of the carrier's failure to identify a contractual source for the
lien, plus its failure to perfect the lien. In order for a shipowner to maintain a lien on cargo against a third-party, the lien
must be based on a contract which specifically provides for that right. Additionally, the shipowner must perfect the lien
by giving clear notice of it to the owner of the cargo before the latter pays the freight due.).

A simple way to avoid the problems of retaining a lien when immediate delivery is desirable or necessary is to agree
to substitute the freight money as security in the cargo's place. Thus, in N.H. Shipping Corp. v. Freights of the S/S
Jackie Hause, 181 F. Supp. 165 (S.D.N.Y. 1960) , the freight was deposited in escrow, "a very usual and sensible
course" which "was tantamount to a deposit of the freights in the registry of the court."

(n11)Footnote 11. 4885 Bags of Linseed, 66 U.S. (1 Black) 108, 17 L. Ed. 35 (1861) ; Egan v. A Cargo of Spruce
Lath, 41 F. 830 (S.D.N.Y.) , aff'd, 43 F. 480 (C.C. 1890) .

(n12)Footnote 12. Mordecai v. Lindsay, 72 U.S. (5 Wall.) 481, 18 L. Ed. 486 (1867) . See Clifford v.
Merritt-Chapman & Scott Corp., 57 F.2d 1021, 1932 A.M.C. 1146 (5th Cir. 1932) .

(n13)Footnote 13. The Giulio, 34 F. 909 (S.D.N.Y. 1888) ; A slight delay in giving notice to the warehouseman is
not necessarily fatal to the maintenance of the lien; In re 9889 Bags of Malt, 262 F. 946 (1st Cir. 1919) .

(n14)Footnote 14. Costello v. 734,700 Laths, 44 F. 105 (E.D.N.Y. 1890) ; In re 9889 Bags of Malt, 262 F. 946
(1st Cir. 1919) ; Egan v. A Cargo of Spruce Lath, 41 F. 830 (S.D.N.Y.) , aff'd, 43 F. 480 (C.C.1890) .

(n15)Footnote 15. Egan v. A Cargo of Spruce Lath, 41 F.830 (S.D.N.Y.) , aff'd, 43 F. 480 (C.C. 1890) . See
Mordecai v. Lindsay, 72 U.S. (5 Wall.) 481, 18 L. Ed. 486 (1867) .

(n16)Footnote 16. See N.4 supra.

(n17)Footnote 17. Pioneer Fuel Co. v. McBrier, 84 F. 495 (8th Cir. 1897) .

(n18)Footnote 18. Pioneer Fuel Co. v. McBrier, 84 F. 495 (8th Cir. 1897) ; Cranston v. A Cargo of 250 Tons of
Coal, 22 F. 614 (D.N.J.1884) .

(n19)Footnote 19. The Bird of Paradise, 72 U.S. (5 Wall.) 545, 18 L. Ed. 662 (1867) .

(n20)Footnote 20. The Hyperion's Cargo, 12 F. Cas. 6,987, 2 Lowell, 93 (D. Mass. 1871); the absence of a
demurrage clause in the bill of lading will not prevent a lien from attaching to the cargo for freight and demurrage:
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Hawgood v. 1310 Tons of Coal, 21 F. 681 (E.D. Wis. 1884) ; Davis v. Smokeless Fuel Co., 196 F. 753 (2d Cir. 1912) ,
cert. denied, 229 U.S. 617, 33 S.Ct. 777, 57 L. Ed. 1353 (1913) .

(n21)Footnote 21. 275 Tons of Mineral Phosphates, 9 F.208 (E.D.N.Y. 1881) (only reasonable demurrage may be
claimed); Riley v. A. Cargo of Iron Pipes, 40 F. 605 (S.D.N.Y. 1889) (unreasonable conduct by shipowner interrupting
delivery will offset demurrage); The Dixie (Isham v. A Cargo of Pine Piles), 46 F. 403 (S.D.N.Y. 1891) (when delivery
of pine piles was to be into the water alongside, "the vessel was entitled to security for freight before delivery, or else to
payments on account while the discharge was proceeding"); Wellman v. Morse, 76 F. 573 (1st Cir. 1896) (where
lighters or other facilities for discharging cargo are not promptly at hand "it would be absurd to hold that the master was
bound to discharge instanter, and therefore quasi demurrage for a reasonable time might be allowable under such
circumstances"); Dominica Mining Co., Ltd. v. Port Everglades Towing Co., Ltd., 318 F. Supp. 500, 1970 A.M.C. 123
(S.D. Fla. 1969) , aff'd, 433 F.2d 986 (5th Cir. 1970) ("With demurrage accruing in relatively large amounts, defendant
was clearly justified in ceasing unloading operations and exercising its contractual lien on the cargo. Having done so,
however, defendant cannot recover additional demurrage for those days required for defendant itself to unload the cargo
in exercise of the lien. Nor may defendant recover its expenses incident thereto."). See also American President Lines
v. Cosmos Enters.,767 F. Supp. 136, 1991 A.M.C. 2956 (S.D. Tex. 1991) (Where a shipper purchased goods while they
were stored at a carrier's dock, the shipper did not become liable to the carrier for antecedent demurrage. However, an
implied bailment was created for the benefit of the shipper, who became liable for the costs of storage from the time the
goods were purchased until the time they were shipped.).

The consignee may not, by his delay, make the ship store his cargo and thereby escape demurrage charges ( Pioneer
Fuel Co. v. McBrier, 84 F. 495 (8th Cir. 1897) , nor may the shipowner hold up delivery and make his boat a warehouse
( Murray v. George W. Jump Co., 148 F. 123 (S.D.N.Y. 1906)) .

If a payment for freight is made which includes unjustified demurrage, it would seem that the cargo owner would
acquire a lien against the ship for the overpayment. Krauss Bros. Lumber Co.v. Dimon S.S. Corp., 290 U.S. 117, 54 S.
Ct. 105, 78 L. Ed. 216, 1933 A.M.C. 1578 (1933) .
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§ 45. Breach of Charter Party.

Unless the parties expressly provide otherwise, the shipowner is automatically given a lien upon all cargoes owned by
the charterer for any amounts due under the charter, n1 and the charterer will have a lien on the ship for unearned freight
n2 and for damages resulting from the owner's breach of the charter contract. n3 However, to insure against the
possibility that the charter party may contain stipulations inconsistent with the right to maintain such liens (e.g., a
condition that the date and place of payment of hire shall be at a time subsequent to delivery of the cargo), n4 and to
enable the shipowner to recover charter hire by proceeding against cargoes shipped by third parties, n5 virtually every
charter incorporates the following clause in some form:

"That the Owners shall have a lien upon all cargoes, and all subfreights for any amounts due under
this charter, including General Average contributions, and the Charterers to have a lien on the Ship for
all moneys paid in advance and not earned and any overpaid hire or excess deposit to be returned at
once." n6

The rules which have evolved concerning the interpretation of this and similar clauses may be summarized thus;
Whenever any lien is asserted against the cargo for subfreights, the cargo may only be bound to the extent of freight
actually owing as stated in the bill of lading. n7 In the event the cargo is owned by the charterer, the cargo can be sued
for the money due under the terms of the charter, the chartered freight. n8 Any subcharterer or third-party shipper who
has paid to the charterer a portion or all of his cargo's freight in good faith, that is,without knowledge of the owner's
claim against the charterer for default in charter hire payments, is protected to the extent of his payment against the
shipowner's reserved lien. n9 Although the subcharterer is under some duty to make an appropriate inquiry as a matter
of prudent business conduct whether the charterer is behind in his payments to the owner, the courts have been most
reluctant to find such an utter failure in this obligation so as to make the subcharterer pay twice. n10 However, it seems
that, at the very least, the subcharterer must, at the time of making his freight payment to the charterer, ask the charterer
whether any amounts of money are due and unpaid to the owner. n11 Only the owner of a vessel can assign future
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freights. A time or voyage charterer may only assign that portion of freights due him which yield an earned surplus after
the charter hire has been paid. Since the reservation-of-lien clause gives the shipowner an equitable lien as of the date of
execution of the charter, the assignee takes with notice of this lien and assumes the risk that his rights are subordinate to
the owner's. n12
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For related research and practice materials, see the following legal topics:
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FOOTNOTES:
(n1)Footnote 1. The Oceano, 148 F. 131 (S.D.N.Y.1906) ("It cannot be denied that unless explicitly excluded by the
contract of charter party both shipper and owner may pursue their remedies for breach of contract by actions in rem.");
The Albert F. Paul, 1 F.2d 16 (2d Cir. 1924) (the charterer's liability does not depend upon the issuance of a bill of
lading); N.H. Shipping Corp. v. Freights of the S.S. Jackie Hause, 181 F. Supp. 165 (S.D.N.Y. 1960) ; Rainbow Line,
Inc. v. M/V Tequila, 341 F. Supp. 459 (S.D.N.Y. 1972) ; Antria Shipping Co., Ltd. v. Triton Int'l Carriers Ltd., 1980
A.M.C. 678 (S.D.N.Y. 1976) (where a charterer was in default to the vessel owner for charter hire and the owner
permitted the voyage to continue in exchange for the charterer's agreement to remit all freights to the owner's agent, the
owner's maritime lien on cargo and subfreights was not waived and took precedence over the claims of other creditors.
Subfreights so remitted were no longer the property of the charterer, and the attachment of those funds by otherwise
unsecured creditors was vacated); Cornish Shipping Ltd. v. Ferrmost Resources, Inc., 1995 A.M.C. 235 (S.D.N.Y. 1994)
, modified, 1994 U.S.Dist.LEXIS 9076 (S.D.N.Y. 1994) , aff'd sub nom., 53 F.3d 499 (2d Cir. 1995) (Shipper's
payment of subfreights to charterer before receiving actual notice of shipowner's lien extinguishes such lien even though
charterer had notice of the lien prior to receipt of payment. The only relevant notice of the shipowner's lien is to the
shipper or another paying party, not to the recipient of the subfreight payment.)

(n2)Footnote 2. For a thorough exploration of the cases supporting this proposition, see Krauss Bros. Lumber
Co. v. Dimon S.S. Corp., 290 U.S. 117, 54 S. Ct. 105, 78 L. Ed. 216, 1933 A.M.C. 1578 (1933) .

Although there has never been any question that the charterer has lien on the ship for unearned freight, a problem may
arise when the charterer inserts such a provision in a subcharter. In Acme Operating Corp. v. United States, 283 F. 449
(D. Md. 1922) the court said: "There is no public policy which requires that a charterer shall have aright to subject a
ship which does not belong to him to liability for the payment of hire which he has collected in advance, as there is for
the mutual obligations of the ship and cargo." While this may have been an accurate appraisal of public policy then,
today it appears that the trend is toward allowing a person dealing with someone apparently intrusted with the
management and operation of a vessel to rely on the credit of the ship just as if the intrusted person were the owner. See
the discussion on the Federal Maritime Lien Act in § 40 supra .

(n3)Footnote 3. The Oceano, 148 F. 131 (S.D.N.Y. 1906) ("As soon as the performance of a charter party is
commenced a lien exists on the vessel in favor of the shipper or charterer, and a suit in rem may be maintained for any
liability of the master or owner arising there from. Damages sustained by a charterer through breach of a charter
contract constitute alien on the vessel."); Horn v. CIA de Navegacion Fruco, S.A., 404 F.2d 422 (5th Cir. 1968) , cert.
denied, 394 U.S. 943, 89 S.Ct. 1272, 22 L. Ed. 2d 477 (1969) (When the vessel is delivered to the charterer without
using due diligence as required under COGSA, 46 U.S.C. § 1300 et seq. , to make it seaworthy, the charterer may avoid
the agreement entirely or sue for damages). A discussion of the concept of unseaworthiness is beyond the scope of this
volume.; E.A.S.T. Inc. v. M/V Alaia, 876 F.2d 1168 (5th Cir. 1989) (Under the executory contract doctrine, the lien for
breach of a time charter party cannot arise until delivery of the vessel to the charterer. In contrast, the lien for breach of
a voyage charter party or contract of affreightment cannot arise until the cargo is effectively delivered to the vessel.)
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(n4)Footnote 4. Raymond v. Tyson, 58 U.S. (17 How.) 53, 15 L. Ed. 47 (1855) ("Upon the authorities cited, we
consider the rule to be, that though the owner of a ship who retains possession of her has a lien for freight upon the
cargo of the freighter, the lien may be adjudged to have been waived without an express agreement or words to that
effect, if there are stipulations in the charter party, inconsistent with the exercise of such lien or when it can be fairly
inferred, from the language of the instrument, that the owner meant to trust to the personal responsibility of the charterer
for the freight or hire of the ship ... Now, if there be not something else in the charter to control the meaning of the
words designating time and place for payment, it cannot be doubted that it was the intention of the owner and charterers
to make time and place substantial parts of their contract."); Duncan v. Kimball, 70 U.S. (3 Wall.) 37, 18 L. Ed. 50
(1866) (No waiver of owner's lien where simply prescribe period in which payment by charterer is to be made after
discharge (v. delivery) of cargo.); The Bird of Paradise v. Heyneman, 72 U.S. (5 Wall.) 545, 18 L. Ed. 662 (1867) (A
clause which is definite as to place and time of payment cannot be erased by the subsequentinsolvency of the charterer);
The Moringen, 98 F. 996 (E.D. Pa. 1899) ; Actieselskabet Dampsk. Thorbjorn v. Harrison & Co., 260 F. 287 (S.D.N.Y.
1918) ; Hall Corp. of Can. v. Cargo Ex Steamer Mont Louis & Subfreights Thereon, 62 F.2d 603 (2d Cir. 1933) .

(n5)Footnote 5. The general maritime law does not recognize a right of recovery against freights due from
subcharterers without such an express reservation in the charter party: American Steel Barge Co. v. Chesapeake & Ohio
Coal Agency, 115 F. 669 (1st Cir. 1902) , reh'g denied, 116 F. 857 (1st Cir. 1902) ; Larsen v. 150 Bales of Sisal Grass,
147 F. 783 (S.D. Ala. 1906) ; Jebsen v. A Cargo of Hemp, 228 F. 143 (D. Mass. 1915) ; Actieselskabet Dampsk.
Thorbjorn v. Harrison & Co., 260 F. 287 (S.D.N.Y. 1918) ; The Albert F. Paul, 1 F.2d 16 (2d Cir. 1924) ; Hall Corp.
of Can. v. Cargo Ex Steamer Mont Louis & Subfreights Thereon, 62 F.2d 603 (2d Cir. 1933) ; N.H.Shipping Corp. v.
Freights of the S.S. Jackie Hause, 181 F. Supp. 165 (S.D.N.Y. 1960) ; In re North Atlantic & Gulf S.S. Co., 204 F.
Supp. 899 (S.D.N.Y.1962) , aff'd sub nom. Schilling v. A/S D/S Dannebrog, 320 F.2d 628 (2d Cir. 1963) ; Ocean
Cargo Lines, Ltd. v. North Atlantic Marine Co., 227 F. Supp. 872 (S.D.N.Y. 1964) ; Toro Shipping Corp. v.
Bacon-McMillan Veneer Mfg. Co., 364 F.2d 928 (5th Cir. 1966) ; Marine Traders, Inc. v. Seasons Nav. Corp., 422
F.2d 804 (2d Cir. 1970) ; Oceanic Trading Corp. v. Vessel Diana, 423 F.2d 1 (2d Cir. 1970) ; Beverly Hills Nat'l Bank
& Trust Co. v. Compania de Navigacione Almirante S.A., Panama, 437 F.2d 301 (9th Cir.) , cert. denied, 402 U.S. 996
(1971) ; Union Industrielle et Maritime v. Nimpex Int'l, Inc., 459 F.2d 926 (7th Cir.1972) .

The amount of the owner's lien will, of course, be computed as of the "effective" date of the vessel's withdrawal, i.e.,
the termination of the charter: Luckenbach v. Pierson, 229 F. 130 (2d Cir. 1915) ; Ocean Cargo Lines, Ltd. v. No. Atl.
Marine Co., supra ; Schirmer Stevedoring Co., Ltd. v. Seaboard Stevedoring Corp., 306 F.2d 188, 1962 A.M.C. 2071
(9th Cir. 1961) ; Diana Compania Maritima v. S.S. Admiralty Flyer, 280 F. Supp. 607, 1968 A.M.C. 2093
(S.D.N.Y.1968) ; Hornbeck Offshore Operators, Inc. v. Ocean Line of Bermuda, Inc., 849 F.Supp. 434, 439 (E.D. Va.
1994) (To be enforceable against a third party cargo owner, a vessel owner's lien must be perfected through issuance to
the cargo owner of a bill of lading which gives notice of the lien, or through other actual notice to the cargo owner of
the vessel owner's lien.); (Shipowner's maritime lien on subfreights requires a contract explicitly granting the right to
assert a lien against third parties, and clear notice to the third party of the existence of the lien, before the third party
pays the subfreight due. The lien will be extinguished unless the vessel owner gives the third party subcharterer clear
notice of charter providing liens for subfreights before subcharterer pays the charterer.) Finora Co. v. Amite Shipping,
Ltd., 852 F.Supp. 1298 (D.S.C. 1994) Finora Co. v. Amitie Shipping, Ltd., 54 F.3d 209, 212 (4th Cir. 1995) ("[T]o
perfect liens on subfreights for unpaid charter hire, vessel owners must give clear notice to third parties before those
parties pay subfreights to charterers. The notice should inform third-party obligors of the existence of the lien, the legal
basis for the lien, and the fact that the lienholder intends to exercise it. If clear notice is not provided, the third party's
obligations are discharged b payment to the charterer.") digest o., 1995 A.M.C. 607 (D.S.C. 1994), and aff'd, 54 F.3d
209 (4th Cir. 1995).

(n6)Footnote 6. Clause 18 of the Standard N.Y. Produce & Exchange Form.

(n7)Footnote 7. The Albert Dumois, 54 F. 529 (E.D.N.Y.1893) ; American Steel Barge Co. v. Chesapeake & Ohio
Coal Agency, 115 F. 669 (1st Cir.1902) , reh'g denied, 116 F. 857 (1st cir. 1902) ("At the proper time and under the
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proper circumstances, a libelant holding a lien on subfreight becomes subrogated to all the remedies of the charterer,
which includes a proceeding in personam against the holder of the bill of lading, or against the cargo in the event the
lien for freight has not been lost; but also, like the charterer, he could not properly institute this proceeding until there
had been default in payment of the freight, unless under very peculiar circumstances ..."); Larsen v. 150 Bales of Sisal
Grass,147 F. 783 (S.D. Ala. 1906) ; Jebsen v. A Cargo of Hemp, 228 F. 143 (D. Mass. 1915) ; N.H. Shipping Corp. v.
Freights of the S.S. Jackie Hause, 181 F. Supp. 165 (S.D.N.Y. 1960) ; Union Industrielle et Maritime v. Nimpex, 459
F.2d 926 (7th Cir. 1972) . Note that the owner's lien need not attach to the cargo; instead he may proceed in rem against
the debt, the subfreights, after the security, the cargo, has been delivered: See Freights of the Kate, 63 F. 707 (S.D.N.Y.
1894) ; United States v. Freights of Mount Shasta, 274 U.S. 466, 47 S. Ct. 666, 71 L. Ed. 1156, 1927 A.M.C. 943
(1927) ; In re Bauer S.S. Corp., 167 F. Supp. 909 (S.D.N.Y. 1957) .

(n8)Footnote 8. See N.1 supra.

(n9)Footnote 9. In re Pacific Caribbean Shipping (U.S.A.), Inc., 789 F.2d 1406, 1986 A.M.C. 2308 (9th Cir.
1986) , aff'd, 1985 A.M.C. 2045 (N.D.Cal. 1984) (a vessel owner's maritime lien against subfreights earned by the
vessel's charterer is not a security interest in an account that must be perfected by filing under section 9-106 of the
Uniform Commercial Code as adopted in California. As such, an unfiled lien for subfreights prevails against the
charterer's trustee in bankruptcy and will not be set aside. The court noted the historic distinction between maritime
liens and land liens and held that the drafters of the U.C.C. had not intended to displace the law of maritime liens);
Tarstar Shipping Co. v. Century Shipline Ltd., 597 F.2d 837, 1979 A.M.C. 1096 (2d Cir. 1979) (the court affirmed the
District Court's holding that a shipping company was required to honor a vessel owner's timely notice of lien on freights
after the vessel's charterer defaulted on payments of charter hire where the freights were in the control of the company's
agents and had not been paid to the charterer); Goodpasture, Inc. v. Negocios Del Mar, 602 F.2d 84, 1979 A.M.C. 2515
(5th Cir. 1979) , cert. denied, 464 U.S. 909, 104 S.Ct. 264, 78 L.Ed.2d 248 (1983) (a shipowner could not assert a
maritime lien for charter hire against a wheat seller's cargo where title to the cargo never passed from the seller to the
time charterer and the seller was not a party to any contract with the shipowner. The shipowner's assertion of a maritime
lien against the wheat cargo of a seller, against whom he had no rights, constituted conversion). See also Arochem
Corp. v. Wilomi, Inc., 1991 A.M.C. 1825 (S.D. Tex. 1991) , aff'd, 962 F.2d 496, 1992 A.M.C. 2347 (5th Cir.1992) (In a
cargo owner's action for wrongful attachment, the court granted summary judgment in favor of defenant shipowner.
Under established law, where the charter agreement provided hat shipowner would have a lien upon the cargo for all
freight, dead freight, demurrage and the cost of recovery, such lien survived the discharge of the cargo into another ship
until payment was made. Defendant shipowner was therefore entitled to arrest the cargo when the charterer failed to pay
the charges, even though the latter had subsequently sold the cargo to plaintiff cargo owner.); Cornish Shipping Ltd. v.
International Nederlanden Bank N.V., 53 F.3d 499 (2d Cir. 1995) (When a consignee pays subfreights to the charterer
after receiving notice of the shipowner's claim of lien, such payment does not discharge the consignee's liability for the
subfreights to the shipowner. The subfreights to which the shipowner's lien attaches should not be conceived as specific
funds, but rather as a debt. Once the shipowner gives timely notice of its lien to the consignee, the consignee's
obligation to pay the debt for subfreights runs exclusively to the shipowner.).

(n10)Footnote 10. See N.5 supra. But in The Solhaug, 2 F. Supp. 294 (S.D.N.Y. 1931) , the court reasoned that, at
least in the case of a very experienced and sophisticated subcharterer, "reasonable business foresight and caution
required that [it] inquire further [as to thepossibilityof the charterer being in dafault in its charter hire] before paying the
freight over to the charterer." See also, Tarstar Shipping Co. v. Century Shipline, Ltd., 451 F. Supp. 317 (S.D.N.Y.
1978) , aff'd, 597 F.2d 837 (1979) (finding that shipowner's lien on subfreights was not discharged because payments
by shipper to charterer were made with notice of shipowner's rights; although the shipper received notice of lien four
days prior to payment, it neglected to inform its agent not to release funds in its possession).

(n11)Footnote 11. See Union Industrielle et Maritime v. Nimpex, 459 F.2d 926 (7th Cir. 1972) ; East Asiatic
Trading Co. v. Navibec Shipping Ltd., 1979 A.M.C. 1043 (S.D.N.Y. 1978) (a shipowner may assert a lien on
subfreights against shippers or subcharterers even in the absence of privity and the inclusion of a lien clause in the
subcharter. Although actual or constructive knowledge of the lien is required to bind a party, the mere reference to a
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subletting company as a charterer is enough to give constructive notice of the charterer and its lien).

(n12)Footnote 12. American Steel Barge Co. v. Chesapeake & Ohio Coal Agency, 115 F. 669 (1st Cir. 1902) ,
reh'g denied, 116 F. 857 (1st Cir. 1902) ; Larsen v. 150 Bales of Sisal Grass, 147 F. 783 (S.D. Ala. 1906) ; Hall. Corp.
of Can. v. Cargo Ex Steamer Mont Louis & Subfreights Thereon, 62 F.2d 603 (2d Cir. 1933) ; N.H. Shipping Corp. v.
Freights of the S.S. Jackie Hause, 181 F. Supp. 165 (S.D.N.Y. 1960) ; Luckenbach Overseas Corp. v. S.S Audrey J.
Luckenbach, 232 F. Supp. 572 (S.D.N.Y. 1963) .
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§ 46. Tortious Acts of Pilots.

In many ports it has been customary for local authorities to establish a system for licensing and assigning pilots to both
outbound and inbound vessels with the design of thereby reducing harbor congestion and accidents. The appointed
pilots temporarily supersede the master in the command and navigation of the ship, but are otherwise no different from
any other member of the crew. This is because "[t]he services of the pilot are as much for the benefit of the vessel and
cargo as those of the captain and crew. His compensation comes from the same source as theirs. Like them he serves the
owner and is paid by the owner. If there be any default on his part, the owner has the same remedies against him as
against other delinquents on board." n1 A pilot is not liable for mere errors in judgment but must exercise the degree of
skill commonly possessed by others in the same employment. n2 A pilot need exercise only that degree of care and skill
possessed by the average member of his profession; he is not an insurer and the law does not require infallibility. n3 A
harbor pilot impliedly warrants that he will perform his services in a workmanlike manner and is personally liable when
his performance proximately causes a collision. n4 The principle that a river pilot must be familiar with all dangers that
are permanently in the course of a river has not diminished even though there are better charts available today than there
were 75 years ago. An inaccurate government chart will excuse a pilot whose vessel has run aground only if it can be
proved that the pilot justifiably relied on the charts and that such reliance was the cause of the grounding. n5

Note that if the pilot, through his negligence, injures a third person or his property, such collision would impress a
maritime lien upon the offending vessel despite the presence of a compulsory statute n6 on the theory that the vessel, in
whosesoever hands she lawfully is, is herself considered the wrongdoer liable for the tort. n7 Since the ship taking the
compulsory pilot is liable in rem in the event of collision, this principle also applies when the pilot has been voluntarily
employed pursuant to a non-compulsory statute. n8

The situation is not nearly so simple when the damaged party additionally seeks to hold the owner responsible in
personam. An essential ingredient for the libellant's success is that he show "that there is a privity between the pilot and
the master [or owners], so that one may be considered as the representative or agent of the other." n9 Obviously, if the
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statute provides only that pilots be licensed but that the master is at liberty to either accept or refuse a pilot's services,
the employment of a pilot under these circumstances creates the necessary master-servant relationship to support
personal liability. n10 "On the other hand, if it is compulsive upon the master to take a pilot, and, a fortiori, if he is
bound to do so under a penalty, then, and in such case, neither he nor the owner will be liable for injuries occasioned by
the negligence of the pilot; for in such a case the pilot cannot be deemed properly the servant of the master or the owner,
but is forced upon them..." n11

The last proposition is not without qualification. Even though the pilot, pursuant to the compulsory statutes, does
assume the master's responsibilities regarding the command and navigation of the ship, the master retains several crucial
functions: "It is [his] duty to interfere in cases of the pilot's intoxication or manifest incapacity, in cases of danger which
he does not foresee, and in all cases of great necessity. The master has the same power to displace the pilot that he has
to remove any subordinate officer of the vessel. He may exercise it or not, according to his discretion." n12
Furthermore, the master may not "abandon the vessel entirely to the pilot." n13 Instead, he must fulfill his continuing
obligation of seeing "that there is a sufficient watch on deck, ... that his officers and crew attend to the pilot's orders,
[and that he himself keeps] a vigilant eye on the navigation of the vessel, and, when exceptional circumstances exist, not
only to urge upon the pilot to use every precaution but to insist upon such being taken." n14 Confronted with an
emergency, a master is not at fault when he takes charge while a pilot is at his task. n15 Should the master fail in any of
these respects, and if such negligence contributes to the accident, the owner would no longer be immune from personal
liability. n16 Furthermore, the owner is not immune from liability under compulsory pilotage regardless of a pilot's
negligence if the vessel was unseaworthy before the pilot took control. n17

Since the general rule that a municipal corporation is immune from tort claims is not binding on the admiralty courts,
n18 there have been instances where the municipality supplying the pilot has been held liable for injuries caused by his
negligence on the theory of respondeat superior, n19 and by the classification of the municipality's role as proprietary
rather than governmental. n20 Needless to say, there has been a greater reluctance to impose liability in cases where the
master has accepted the services of anon-compulsory pilot. n21

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawCollisionsCompulsory PilotsAdmiralty LawCollisionsLiabilityComparative & Contributory
NegligenceAdmiralty LawMaritime LiensPriority & SourcesTortAdmiralty LawPractice & ProcedureAttachment &
GarnishmentGeneral OverviewAdmiralty LawSovereign Immunity & LiabilityState & Local Governments

FOOTNOTES:
(n1)Footnote 1. The China v. Walsh, 74 U.S. (7 Wall.) 53, 19 L. Ed. 67 (1868) . See also Matheson v. Norfolk &
North American Steam Shipping Co., Limited (The Pacific Commerce), 73 F.2d 177, 1934 A.M.C. 1451 (9th Cir.1934) ;
Chase v. Hammond Lumber Co. (The Watsonville), 79 F.2d 716, 1935 A.M.C. 1502 (9th Cir. 1935) ; Sideracudi v.
Mapes, 3 F. 873 (D.C.N.Y. 1880) ; Strathleven S.S. Co. v. Baulch, 244 F. 412 (4th Cir. 1917) , cert. denied, 245 U.S.
663, 38 S. Ct. 61, 62 L. Ed. 537 (1917) .

Insufficient proof of personal fault: The Manchioneal, 243 F. 801 (2d Cir. 1917) ; The Georgie. Compagnie
Generale Transatlantique v. United States, 14 F.2d 98, 1926 A.M.C. 1175 (9th Cir. 1926) ; Universe Tankships, Inc. v.
United States, 336 F. Supp. 282 (E.D. Pa. 1972) , aff'd, 506 F.2d 1052 and 1053 (3d Cir. 1974) .

A pilot's surety bond is a maritime contract: The Fort Armstrong (Charles Nelson Co. v. USINA), 51 F.2d 1063, 1931
A.M.C. 1145 (S.D. Ga.1931) ; but such surety was excused in Moody v. Megee (The Eldena), 41 F.2d 515, 1930 A.M.C.
1677 (5th Cir. 1930) . See McGrath v. Nolan (The Childar), 83 F.2d 746, 1936 A.M.C. 724 (9th Cir. 1936) .

An action for the pilot's negligence may also be maintained at law: Compagnie Generale Transatlantique v. Tawes,
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111 F.2d 92, 1940 A.M.C. 727 (5th Cir. 1940) .

In 1940 section 10 of title 2 of the Canal Zone Code was amended to make a suit against the United States the
exclusive remedy for the negligence of Panama Canal pilots, expressly precluding suits against such employees
personally. Suits for damages to vessels in Canal Zone waters caused by the negligence of Government officers and
employees are excluded from the Federal Tort Claims Act (28 U.S.C. § 2680).

(n2)Footnote 2. General Petroleum Corp. of California v. City of Los Angeles, 1941 A.M.C. 510 (Cal. App. 1941)
.

A customary procedure in the operation of ships is immaterial if such procedure is contrary to good seamanship or is
otherwise inappropriate in the special circumstances of the case: Petition of H. & H. Wheel Service, Inc., 219 F.2d 904
(6th Cir. 1955) ; See also the Inland Navigational Rules Act of 1980, 33 U.S.C. §§ 2001-2073.

(n3)Footnote 3. United Fruit Co. v. Mobile Towing & Wrecking Co., 177 F. Supp. 297, 1960 A.M.C. 115 (S.D.
Ala. 1959) .

(n4)Footnote 4. Bethlehem Steel Corp. v. Yates, 438 F.2d 798 (5th Cir. 1971) .

(n5)Footnote 5. Kommanvittselskapet Harwi (RolfWigand) v. United States, 467 F.2d 456 (3d Cir. 1972) , cert.
denied, 411 U.S. 931, 93 S.Ct. 1898, 36 L. Ed. 2d 391 (1973) .

(n6)Footnote 6. A statute is compulsory even though the master could avoid taking the pilot by paying pilotage
dues. Any penal sanction, be it a small fine or imprisonment, is sufficient to support a finding that taking the pilot was
an involuntary act by the master or owner: The China v. Walsh, 74 U.S. (7 Wall.) 53, 19 L. Ed. 67 (1868) . See also,
California v. Italian Motorship Ilice, 534 F.2d 836, 1976 A.M.C. 2290 (9thCir. 1976) ("[T]here is no basis ... for
holding that the Supreme Court's ruling in China has been weakened or destroyed. Even if the wisdom of that rule be
subject to question, if China is to be overruled for that reason, it should be done by the Supreme Court itself." Also, in a
case where the state sues a vessel in rem for collision with a state bridge, it is no defense that the accident was caused by
the negligent acts of a compulsory pilot employed by a port district which had been formed pursuant to the
authorization of state's general law, here the Harbors and Navigation Code).

State statutes may constitutionally penalize the refusal to take a pilot: Cooley v. Board of Wardens of the Port of
Philadelphia, 53 U.S. (12 How.) 299, 13 L. Ed. 996 (1851) .

(n7)Footnote 7. Ralli v. Troop, 157 U.S. 386, 15 S. Ct. 657, 39 L. Ed. 742 (1895) . See also, The China v.
Walsh, 74 U.S. (7 Wall.) 53, 19 L. Ed. 67 (1868) ; The John G. Stevens, 170 U.S. 113, 18 S. Ct. 544,42 L. Ed. 969
(1897) ; The Barnstable, 181 U.S. 464, 21 S. Ct. 684, 45 L. Ed. 954 (1901) ; The Helen, 5 F.2d 54, 1925 A.M.C. 267
(2d Cir.1924) ; Afran Transport Company v. S/S Transcolorado, 468 F.2d 772 (5th Cir. 1972) ; In re M/V Elaine
Jones, 480 F.2d 11 (5th Cir. 1973) , modified on other grounds, 513 F.2d 911 (5th. Cir.1973) , cert. denied, 423 U.S.
840, 96 S. Ct. 71, 46 L. Ed. 2d 60 (1975) . "It is not an uncommon course in the admiralty ... to treat the vessel in which
or by which, or by the master or crew thereof, a wrong or offense has been done as the offender, without any regard
whatsoever to the personal misconduct or responsibility of the owner thereof." The Brig Malek Adhel. 43 U.S. (2
How.) 210, 11 L.Ed. 239 (1844) .

(n8)Footnote 8. Logue Stevedoring Corp. v. the Dalzellance, 198 F.2d 369 (2d Cir. 1952) .

State statutes may constitutionally penalize the refusal to take a pilot: Cooley v. Board of Wardens of the Port of
Philadelphia, 53 U.S. (12 How.) 299, 13 L. Ed. 996 (1851) .

For a discussion concerning the right of states to require vessels to take on state-licensed pilots, see Davis v. M/V
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Ester S, 509 F.2d 1377, 1975 A.M.C. 1579 (5th Cir. 1975) .

(n9)Footnote 9. Homer Ramsdell Transp. Co. v. La Compagnie Generale Transatlantique, 182 U.S. 406, 21 S.
Ct. 831, 45 L. Ed. 1155 (1901) ; Italia S.p.A. di Navigazione v. Merkel, 1988 A.M.C. 1553 (D. Md. 1987) (the court, in
granting defendant pilot association's motion to dismiss, stated that a pilot's association cannot be held responsible for
the independent acts of its pilot members nor upon the premise that the association breached a duty by holding out a
pilot as prepared and able where the pilot was unfit to perform his duties after boarding plaintiff's vessel. The court also
denied defendant pilot's motion to dismiss and held that a pilot is an independent contractor with the power to contract
and be sued and where the regulatory state agency cannot provide an adequate remedy, the court may retain jurisdiction
of the action); Coffiey v. M/V Hellespont Mariner, 1988 A.M.C. 1555 (D. Md. 1987) (the court granted summary
judgment in favor of defendant pilot's association. Plaintiffs alleged that they were injured when their pleasure boat was
hit by the wake of a vessel captained by defendant pilot, a member of the association. The court, however, refused to
hold the association liable for the tort of its member). 46 U.S.C. § 183 provides:

"(a) The liability of the owner of any vessel, whether American or foreign, for any embezzlement, loss, or destruction
by any person of any property, goods, or merchandise shipped or put on board of such vessel, or for any loss, damage,
or injury by collision, or for any act, matter, or thing, loss, damage, or forfeiture, done, occasioned, or incurred, without
the privity or knowledge of such owner or owners, shall not, except in the cases provided for in subsection (b) of this
section, exceed the amount or value of the interest of such owner in such vessel, and her freight then pending.

"(b) In the case of any seagoing vessel, if the amount of the owner's liability as limited under subsection (a) of this
section is insufficient to pay all loses in full, and the portion of such amount applicable to the payment of losses in
respect of loss of life or bodily injury is less than $420 per ton of such vessel's tonnage, such portion shall be increased
to an amount equal to $420 per ton, to be available only for the payment of losses in respect of loss of life or bodily
injury. If such portion so increased is insufficient to pay such losses in full, they shall be paid therefrom in proportion to
their respective amounts.

"..."

(n10)Footnote 10. Id. California v. Norfolk, 435 F. Supp. 1039, 1978 A.M.C. 144 (N.D. Cal. 1977) (in ruling that a
voluntary pilot is the servant of the vessel owner, notwithstanding the contractual freedom of a vessel owner and a time
charterer to allocate liability for a piloting error between themselves, the Court held the vessel owner liable for damage
to a bridge occurring while a noncompulsory, charterer-employed captain was piloting the vessel).

(n11)Footnote 11. See Revatt v. M/V Diana, 322 F. Supp. 1025 (M.D. Fla. 1971) ; United States v. President Van
Buren, 490 F.2d 504, 1974 A.M.C. 1844 (9th Cir. 1973) (a local statute providing that a vessel not taking a pilot pay a
tariff of 3/4 of the pilotage fee is noncompulsory).

A captain and crew are not guilty of negligence contributing proximately to a collision when a ship is under the sole
command of the pilot: Latex Construction Co. v. Jacksonville Shipyards, Inc., 442 F.2d 450 (4th Cir. 1971) ; Mount
Washington Tanker Co. v. Wahyuen Shipping, Inc., 833 F.2d 1541, 1988 A.M.C. 1601 (11th Cir. 1987) , rev'g, 1987
A.M.C. 766 (S.D. Ala. 1986) (the circuit court reversed the district court's grant of summary judgment entered in favor
of defendant shipowner in an action to recover for collision damages in personam against shipowner. The court noted
that where the moving vessel is under the control of a compulsory pilot, the owner may escape liability "only where the
pilot is actually in charge of the vessel, and solely in fault." The district court erred in granting summary judgment
where it found that the compulsory pilot was not negligent and where shipowner failed to rebut the presumption against
the moving vessel by demonstrating that the compulsory pilot's negligence was the sole cause of the collision).

(n12)Footnote 12. The China v. Walsh, 74 U.S. (7 Wall.) 53, 19 L. Ed. 67 (1868) .

(n13)Footnote 13. The Oregon, 158 U.S. 186, 39 L. Ed. 943 (1895) .
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(n14)Footnote 14. Ibid.

The anchoring place is within the peculiar province of the pilot and the master should not interfere unless the vessel is
being plainly misgoverned: Union Shipping & Trading Co. v. United States, 127 F.2d 771, 1942 A.M.C. 709 (2d Cir.
1942) .

The doctrine that the taking on of a pilot does not divest the master of a ship of all his authority and thereby relieve
him of the over-all responsibility for a ship's navigation is applicable to vessels which sail the high seas with officers
and crews under the direction of the owner and not the charterer, but is not to be extended to include small boats whose
master could be and is displaced by a pilot by orders of the charterer: Southern States Towing Lines v. Lee Transit
Corp., 144 F.2d 101, 1944 A.M.C. 1056 (2d Cir. 1944) .

In the Panama Canal and adjacent Canal Zone waters the pilot assigned to a vessel has control of the navigation and
movement of the vessel: Rules and Regulations Governing Navigation of the Panama Canal and Adjacent Waters, Rule
30.

(n15)Footnote 15. Det Forenede Dampskibs-Selskab, A/S v. Excalibut, 216 F.2d 84, 1954 A.M.C. 2023 (2d Cir.
1954) .

(n16)Footnote 16. The Oregon, 158 U.S. 186, 39 L. Ed. 943 (1895) ; The test of owner liability is whether the
negligenceof the vessel's master proximately contributed to the injuries inflicted. There is no liability if such injuries
were due exclusively to the negligence of the pilot: Jure v. United Fruit Co., 6 F.2d 6, 1925 A.M.C. 887 (5th Cir.1925)
; Dampskibsselskabet Atalanta A/S v. United States, 31 F.2d 961 (5th Cir. 1929) .

Confronted with a emergency, a master is not at fault when he takes charge while a pilot is at his task: Det Forenede
Dampskibs-Selskab, A/S v. Excalibut, 216 F.2d 84, 1954 A.M.C. 2023 (2d Cir.1954) .

The pilot is the master's technical adviser and where both the master and the pilot are on the bridge, the pilot's orders
(directions to an assisting tug), acquiesced in by the master, are the orders of the master: Spokane, Portland & Seattle
Ry. Co. v. The Fairport, 116 F. Supp. 549 (D. Ore. 1953) .

When a pilot is acting under the command of a master whose knowledge is superior to the pilot's, the master has a
duty to tell the pilot what to do even though the pilot is himself negligent by not fulfilling his duty to ask: In re M/V
Elaine Jones, 480 F.2d 11 (5th Cir. 1973) ; Transorient Navigators Co., S.A. v. M/S Southwind, 714 F.2d 1358 (5th
Cir. 1983) , aff'd in part, rev'd in part, 788 F.2d 288 (5th Cir. 1986) . Thus, one might ask why should the shipowner
take on a pilot and pay the rather high fees when the master is just as well acquainted with the harbor area. If the pilot
negligently causes a collision it is likely that the shipowner will be held personally liable because his master failed to
tell the pilot what to do. Therefore, not only will the shipowner have paid for a service he did not want or need, but he
will not have gotten the security of being free from personal liability. Shipping companies have balked at just such
pilotage requirements (see N.Y. Times, Sept. 30, 1973, at 25, cols. 1-3).

(n17)Footnote 17. See Sandoval v. Panama Canal Co., 460 F.2d 1163, 1973 A.M.C. 135 (5th Cir. 1972) . See also
Alaska Steamship Co. v. Petterson, 347 U.S. 396, 74 S.Ct. 601, 98 L.Ed. 798 (1954) , reh'g denied, 347 U.S. 994, 74
S.Ct. 848, 98 L.Ed. 1127 (1954) (shipowner cannot contract away his duty to maintain seaworthiness. Liability does not
depend upon the concepts of negligence and is not contractual in nature); Rogers v. United States, 452 F.2d 1149 (5th
Cir. 1971) .

(n18)Footnote 18. "The public nature of the service upon which a vessel is engaged at the time of the commission
of a maritime tort affords no immunity from liability in a court of admiralty, where the court has jurisdiction."
Workman v. Mayor of New York, 179 U.S. 552, 570 (1900) .
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A voluntary, unincorporated pilot association is not responsible for the torts of its member pilots: Guy v. Donald,
203 U.S. 399, 27 S. Ct. 63, 51 L. Ed. 245 (1906) ; Italia S.p.A. di Navigazione v. Merkel, 1988 A.M.C. 1553 (D. Md.
1987) (the court, in granting defendant pilot association's motion to dismiss, stated that a pilot's association cannot be
held responsible for the independent acts of its pilot members nor upon the premise that the association breached a duty
by holding out a pilot as prepared and able where the pilot was unfit to perform his duties after boarding plaintiff's
vessel. The court also denied defendant pilot's motion to dismiss and held that a pilot is an independent contractor with
the power to contract and be sued and where the regulatory state agency cannot provide an adequate remedy, the court
may retain jurisdiction of the action); Coffiey v. M/V Hellespont Mariner, 1988 A.M.C. 1555 (D. Md. 1987) (the court
granted summary judgment in favor of defendant pilot's association. Plaintiffs alleged that they were injured when their
pleasure boat was hit by the wake of a vessel captained by defendant pilot, a member of the association. The court,
however, refused to hold the association liable for the tort of its member).

(n19)Footnote 19. See General Petroleum Corp. v. City of Los Angeles, 22 Cal. App. 2d 332, 70 P.2d 998 (1937)
; City of Long Beach v. American President Lines, 223 F.2d 853 (9th Cir. 1955) .

However, in Standard Oil Co. of N.J. v. United States, 27 F.2d 370 (S.D. Ala. 1928) , the court felt that holding the
docks commission liable when it was not guilty of negligence and when the pilot,though guilty in the instant occasion,
was normally "careful, prudent and competent" would be stretching the doctrine of respondeat superior too far.

(n20)Footnote 20. General Petroleum Corp. v. City of Los Angeles, 22 Cal. App. 2d 332, 70 P.2d 998 (1937) ;
City of Long Beach v. American President Lines, 223 F.2d 853 (9th Cir. 1955) ; The Thielbek, 241 F. 209 (9th Cir.
1917) , cert. denied, 245 U.S. 661, 38 S. Ct. 61, 62 L. Ed. 536 (1917) . See United States v. Port of Portland, 147 F.
865 (D. Ore. 1906) , rev'd on other grounds, 176 F. 866 (9th Cir. 1910) ; Washington v. M/V Dilkara, 470 F. Supp.
437, 1980 A.M.C. 2547 (W.D. Wash. 1979) (in an action by the State of Washington against a vessel owner for damages
arising from the collision of the vessel with a State-owned bridge, the State was not vicariously liable for the negligence
of a compulsory pilot on board at the time. The court held that the mere licensing of pilots by the State, without benefit
to the State or the exercise of control, did not create the employer/employee or principal/agent relationship necessary for
the imposition of liability).

The city is not liable for damage as a result of the fault of a municipal pilot where the captain's negligence
proximately contributed to the collision. City of Los Angeles v. Standard Transp. Co., 32 F.2d 988 (9th Cir. 1929) .

(n21)Footnote 21. See City of Los Angeles v. Standard Transp. Co., 32 F.2d 988 (9th Cir. 1929) ; City of Long
Beach v. American President Lines, 223 F.2d 853 (9th Cir. 1955) ; United States v. President Van Buren, 490 F.2d
504, 1974 A.M.C. 1844 (9th Cir. 1973) ("Because of the voluntary nature of the pilotage and the availability of trip
insurance at a nominal cost, the provisions of the tariff of the Port of Long Beach exculpating the pilot and his
employers from liability are valid and enforceable").
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§ 47. Tortious Acts of Charterers.

In The Barnstable, n1 the Supreme Court set forth the since unchallenged dictum that "the ship itself is to be treated in
some sense as a principal, and as personally liable for the negligence of anyone who is lawfully in possession of her
whether as owner or charterer." n2 This statement is buttressed by a section of the Limitation of Shipowners' Liability
Act which provides that any vessel, when chartered in such a manner that the charterer "shall man, victual, and navigate
such vessel at his own expense, or by his own procurement, ...shall be liable in the same manner as if navigated by the
owner thereof." n3 However, the liability of a ship while in the hands of a demise or time charterer used to be far from
absolute. Before the 1971 amendment to Subsection R of the Federal Maritime Lien Act, the shipowner, by providing in
the charter party, could prevent the charterer from creating contractual liens with "[a]ny person furnishing repairs,
supplies, towage, use of dry dock or marine railway, of other necessaries" to the vessel. n4 The effect of this was to
limit the scope of The Barnstable to situations in which the tortious act of the charterer in manning the vessel resulted in
recognized general maritime or statutory law injuries to person or property. n5 The 1971 Amendment recognized the
right of authorized persons to contractually bind a vessel for necessaries despite express terms of the charter party to the
contrary. n6 Note that in addition to these restrictions on the power of the shipowner to exempt his vessel from "tort"
and "contract" liens, admiralty law has always imposed liens for seaman's wages, n7 salvage services, n8 general
average contributions, n9 and cargo damage n10 regardless of the terms of the charter party, and in spite of the fact that
the would-be lienor was aware of the charter terms. n11

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawCharterpartiesCharter ContractsRemediesMaritime LiensAdmiralty LawCharterpartiesParty
LiabilityCharterer LiabilityAdmiralty LawMaritime LiensPriority & SourcesContractsSalvage LiensAdmiralty
LawMaritime LiensPriority & SourcesContractsWagesAdmiralty LawMaritime LiensPriority & SourcesGeneral
Average & Salvage
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FOOTNOTES:
(n1)Footnote 1. 181 U.S. 464, 21 S. Ct. 684, 45 L. Ed. 954 (1901) .

(n2)Footnote 2. See § 22 supra. Cf. Ferromet Resources, Inc. v. Chemoil Corp., 5 F.3d 902 (5th Cir. 1993) (If a
time charter agreement specifically prohibits the charterer from incurring any liens on the vessel during the time charter,
the charterer must inform other parties that may utilize a lien of such a prohibition. In this instance, a supplier of bunker
fuel contended that he was unaware of plaintiff charterer's immunity to maritime liens. In order to secure his option to
establish a maritime lien, the defendant supplier forcibly detained the vessel until he was assured lien rights. The court
concluded that defendant could use reasonable force to withold the vessel until his lien rights were established. A
factual determination of whether the charterer had actually informed the supplier of its lack of authority to incur liens
remained. The circuit court remanded the case for resolution of this factual question.).

(n3)Footnote 3. 46 U.S.C. § 186.

(n4)Footnote 4. Former 46 U.S.C. §§ 971 et seq. The Federal Maritime Lien Act is discussed in §§ 37-40 supra.

(n5)Footnote 5. See Santiago v. United States, 102 F. Supp. 425 (S.D.N.Y. 1952) ; Rice v. N.Y. Trap Rock Co.,
198F. Supp. 346 (S.D.N.Y. 1959) , aff'd, 294 F.2d 272 (2d Cir. 1961) ("It is hornbook law that a maritime lien arises in
favor of a party injured by the negligence of anyone lawfully in control of a vessel. This result follows despite the fact
that the owner has absolutely no control over the vessel."); United States v. S.S. Lucie Schulte, 343 F.2d 897 (2d Cir.
1965) ("It is well settled that an owner who has entrusted his vessel to a charterer, whether on a time or a bareboat basis,
cannot escape maritime liens for non-consensual transactions, such as tort claims which could not also be enforced in
contract, and statutory penalties."); See also, cargo damage cases cited in § 43, N.3, supra.

For an example of a vessel's liability for statutory violation see 33 U.S.C. § 450.

(n6)Footnote 6. See § 40 supra.

(n7)Footnote 7. See § 33 supra.

(n8)Footnote 8. See § 31 supra.

(n9)Footnote 9. See § 31 supra.

(n10)Footnote 10. See § 43, N.3, supra.

(n11)Footnote 11. See Karobi Lumber Co. v. The S.S. Norco, 249 F. Supp. 324 (S.D. Ala. 1966) , aff'd, 397 F.2d
570 (5th Cir. 1968) ; § 33, N.11 supra; United States v. Robins Dry Dock & Repair Co., 13 F.2d 808 (1st Cir.1926) ;
Diaz v. The S.S. Seathunder, 191 F. Supp. 807 (D.Md. 1961) .

But see Belcher Oil Co. v. M/V Gardenia, 766 F.2d 1508 (11th Cir. 1985) (a maritime lien, created pursuant to 46
U.S.C. § 971, may be defeated when the vessel owners establish that the supplier of necessaries either had actual
knowledge that the person ordering the supplies lacked the authority to bind the vessel or had knowledge of a
prohibition of lien clause in the charter); Gulf Oil Trading Co. v. M/V Caribe Mar, 757 F.2d 743, 1985 A.M.C. 2726
(5th Cir. 1985) (a valid maritime lien is imposed where the supplier of necessaries does not have actual knowledge of
the prohibition of lien clause in the time charter party. Shipowner's written notice of this clause, at the time of first
delivery, to master of bunkering barge owned by independent contractor does not constitute sufficient notice to plaintiff
oil company to bar the lien. However, a second delivery of fuel oil, more than a month after the oil company's receipt of
written notice of the prohibition clause bars a maritime lien); International Marine Towing, Inc. v. Southern Leasing
Partners, Ltd., 722 F.2d 126, 1985 A.M.C. 1908 (5th Cir.1983) , cert. denied, 469 U.S. 821, 105 S.Ct. 94, 83 L.Ed.2d
40 (1984) (a prohibition of lien clause in a contract between a bareboat charterer and a shipowner does not prevent a
charterer from enforcing a lien due to owner's breach of contract, even though the charterer is merely considered an
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owner pro hac vice by third parties); Gulf Oil Trading Co. v. M/V Freedom, 1985 A.M.C. 2738 (D. Or. 1985) (a
supplier of necessaries to a vessel has a valid maritime lien where he does not have actual notice of a prohibition of lien
clause in the time charter party. Burden of proving that supplier had actual notice is not satisfied by the placement of a
no lien stamp on a receipt given to supplier at the time the fuel was supplied).
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§ 48. Right to Lien While Vessel In Custodia Legis.

When a vessel is in the custody of the law, having been seized by the marshal, n1 and is either in his actual or
constructive possession, no new liens against her may accrue, n2 and neither the marshal, the master, nor the owner has
the power to impose a lien of any sort beyond such as are necessary for the ship's due care and preservation. n3 Since
the seizure revokes all authority to incur liabilities on behalf of the ship, one who enders services without frst acquiring
the court's permission, does so at his own risk. n4 The right of such a party to a lien depends on whether the court
determines the services to fall within the exception to the general rule. The court has a self-imposed duty, in the exercise
of its accustomed jurisdiction, n5 to require that expenses which have contributed either to the preservation or creation
of the fund in its custody be satisfied before a general distribution among those entitled to receive it. The result is not a
maritime lien but a lien arising by virtue of equity and good conscience, and the denial of unjust enrichment. n6 While
the concept of in custodia liens was in its developmental stage, shipowners attempted to have such cases dismissed on
the basis of lack of jurisdiction. As this would have defeated all claims, no matter how meritorious, the Supreme Court
held, in The Resolute, that it would not question jurisdiction, but instead would consider the merits of each case to
determine whether the right to a lien existed. Thus, once it is ascertained that the services are maritime, "the fact that the
vessel is navigated by a receiver does not necessarily negative such lien, although there may be facts in the particular
case to show that the lien did not arise." n7

A large portion of the claims which arise subsequent to the seizure of a vessel and while she is in custodia legis are for
wages. Generally, seizure of a vessel under process, resulting in the break up of the voyage, operates as a discharge of
the crew who, thereafter, have no lien for further wages. n8 Liens are not permitted where the crew continues to perform
services which are no longer essential to the safety or care of the vessel, but remains on board for its own convenience
n9 or where the wages claimed are punitive in nature. n10 On occasions where the court considers that the seaman's
services are for the common benefit and necessary for the proper care of the vessel, a lien for wages will be imposed on
the funds derived from the sale of the vessel.
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Wharfage and supply costs areother common expenses incurred while the vessel is under the control of the court. The
court will deny the right to any maritime lien for such claims arising after seizure but may impose a lien if justice and
fairness demand that an exception be made. The result has been to deny liens when these expenditures only benefit the
claimant but to grant liens where the expenses are for the preservation of the res. n11

In order for the vessel to avoid liens while in custodia legis, the possession by the marshal must be actual or
constructive and not merely nominal or colorable. n12 To reject a claim for supplies furnished or services rendered
where the claimant did not have notice of attachment and the marshal took only nominal possession would be
inequitable and unjust. n13 But where there has been an actual seizure, the fact that the claimant has acted in ignorance
of the attachment will not elevate his claims to maritime lien status unless the party causing the seizure had induced
these expenditures. n14

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawMaritime LiensNatureJurisdictionAdmiralty LawMaritime LiensNatureProperty Subject to
LienAdmiralty LawMaritime LiensPriority & SourcesContractsAuthorityAdmiralty LawMaritime LiensPriority &
SourcesContractsWagesAdmiralty LawMaritime LiensPriority & SourcesCustodia Legis

FOOTNOTES:
(n1)Footnote 1. City of Erie v. S.S. North American, 267 F. Supp. 875 (W.D. Pa. 1967) (The custodia legis rule applies
only with regard to admiralty proceedings where the vessel is in the control of a United States Marshal, and not where
seizure is by foreign attachment).

(n2)Footnote 2. The Acropolis, 1924 A.M.C. 1292 (E.D.N.Y. 1924) ; The Frank Brainerd, 3 F.2d 664 (D. Me.
1925) ; Old Point Fish Co., Inc. v. Haywood, 109 F.2d 703, 1940 A.M.C. 145 (4th Cir. 1940) ; Vlavianos v. The
Cypress, 171 F.2d 435 (4th Cir. 1948) , cert. denied, 337 U.S. 924 (1949) ; Gray, Cary, Ames & Frye v. HGH Corp.,
1988 A.M.C. 779 (Am. Samoa High Ct. 1987) (where a vessel was properly arrested, under the doctrine of custodia
legis, no lien can attach to it for the period after it was placed in judicial custody. This doctrine applies even to seamen's
claims for wages earned while on a fishing expedition that had been ordered by the court subsequent to seizure. The
court declined to recognize the wage claims as administrative expenses since they arose pursuant to a for-profit
expedition).

(n3)Footnote 3. A U.S. Marshal has a duty of care to a vessel seized under warrant of arrest only while it is
actually in his custody. Such duty terminates when the marshal relinquishes custody of a vessel to a court-appointed
substitute custodian. Federal Ins. Co. v. United States, 1979 A.M.C.1897 (N.D. Ill. 1979) . See also The Grapeshot, 22
F. 123 (S.D.N.Y. 1884) ; Merritt v. Merchandise, 30 F. 195 (E.D.N.Y. 1886) , aff'd, 32 F. 111 (E.D.N.Y. 1887) ; The
Young America, 30 F. 789 (S.D.N.Y. 1887) ; The Commack, 8 F.2d 151, 1925 A.M.C. 1640 (S.D. Fla. 1925) ; The
Jeanette, 9 F.2d 408, 1925 A.M.C. 1641 (S.D. Fla. 1925) ; John W. Stone Oil Distrib. v. M/V Red Rose, 1987 A.M.C.
137 (E.D. La. 1985) (where plaintiff supplier had vessel seized and advanced administrative costs to the U.S. Marshal to
cover the expenses of the seizure, these expenses constituted custodia legis expenses. Since such expenses are to be paid
in preference to all maritime lien claims, if an intervenor mortgagee should be the successful bidder at the sale of the
vessel, the intervenor must pay the custodia legis expenses to the plaintiff); see HGN Corp. v. Coinseco Alfa, 1985
A.M.C. 1083 (S.D. Cal. 1984) (since the vessel's master or owner lacks the power to contract on her behalf once the
marshal has executed seizure of the vessel, as such, the custodia legis doctrine does not give effect to a preferred ship
mortgage which is executed in favor of a maritime supplier after seizure but before the vessel's judicial sale.
Furthermore, the judicial sale confers title free and clear of all preexisting claims against the vessel including such
preferred mortgage executed after the vessel's in rem seizure).

(n4)Footnote 4. The Commack, 8 F.2d 151, 1925 A.M.C.1640 (S.D. Fla. 1925) ; Pyne v. Oil Screw Fishing Vessel
Chrisway, 298 F. Supp. 1160 (D. Ga. 1969) (One-half of a claim for expenses for watchman's services furnished to
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vessel in custodia legis was allowed. "Admiralty courts must maintain some sort of control over custodial expenses
[though they werereasonable enough here] which are incurred in the protection of property while in the Marshal's
custody. They cannot be determined or measured by the voluntary action of parties at interest and the latter act at their
risk in the absence of express authorization"); Oil Shipping (Bunkering) B.V. v. Sonmez Denizcilik Ve Ticaret A.S., 10
F.3d 176, 181 (3d Cir. 1993) ("Suppliers who do not get court permission to supply goods to an arrested vessel act at
their own peril.")

(n5)Footnote 5. Ciel Y Cia v. Nereide Societa di Navigazione, 1983 A.M.C. 1192 (E.D. Va. 1983)
(notwithstanding the district court's previous consent to allow the parties to have their claims heard in Bankruptcy
Court, that consent must be withdrawn where the Bankruptcy Court may no longer constitutionally exercise jurisdiction
over matters not related to bankruptcy proceedings, citing Marathon Oil. Furthermore, the doctrine of custodia legis
was held to apply since the vessel was initially attached in rem under the jurisdiction of the district court and hence,
jurisdiction should remain with that court. Lastly, the court held that even if the Bankruptcy Court arguably could have
asserted jurisdiction, District Court Emergency Rule (c)(2) would have allowed withdrawal of the suit under the
principles of simplification of proceedings and convenience of the parties.).

(n6)Footnote 6. New York Dock Company v. Steamship Poznan, 274 U.S. 117, 47 S. Ct. 482, 71 L. Ed. 955, 1927
A.M.C. 723 (1927) ; Turner & Blanchard, Inc. v. S.S. Emilia, 322 F.2d 249, 1963 A.M.C. 1447 (2d Cir.) , cert. denied,
375 U.S. 880, 84 S.Ct. 150, 11 L. Ed. 2d 111 (1963) ; P.T. Perusahaan v. T.S. Salzachtal, 373 F. Supp. 267, 1974
A.M.C. 1231 (E.D.N.Y. 1974) .

(n7)Footnote 7. The Resolute, 168 U.S. 437, 18 S. Ct. 112, 42 L. Ed. 533 (1897) .

(n8)Footnote 8. The Esteban de Antunano, 81 F. 290 (5th Cir. 1887) ; The Astoria, 281 F. 618 (5th Cir. 1922) (no
lien for wages arising after vessel placed in custodia legis ); Collie v. Fergusson, 281 U.S. 52, 50 S. Ct. 189, 74 L. Ed.
696, 1930 A.M.C. 408 (1930) (lien for portion of wages permitted); Old Point Fish Co., Inc. v. Haywood, 109 F.2d 703,
1940 A.M. C. 145 (4th Cir. 1940) (No liens for wages may arise subsequent to the seizure of the ship where wages that
the seamen expected to earn were to be based on the success of the voyage. The court, while denying a lien on the
ground that such future wages were too speculative and uncertain, also indicated in dictum that the same rule would
apply even if the seamen had been employed for a definite period at a definite wage. This practice is similar to those
instances where the loss or wreck of the vessel cuts off the seaman's right to future wages. See 46 U.S.C. § 10313(b));
Putnam v. Lower, 236 F.2d 561, 1956 A.M.C. 2059 (9th Cir. 1956) (Lien for wages not to be determined on the basis of
catch where the vessel taken in custodia legis prior to the fishing lay voyage; but, seamen entitled to fair allowance for
time and services rendered in diversionary voyage made at owner's request prior to libel, which, because in the nature of
wages, takes priority over mortgage lien. Where a breach of contract occurs prior to the seizure of the vessel and results
in the abandonment of the voyage, a lien inferior to that of the mortgage claim will be imposed to the extent that
damages are ascertainable.).

(n9)Footnote 9. The Resolute, 168 U.S. 437, 18 S. Ct. 112, 42 L. Ed. 533 (1897) ; Vlavianos v. The Cypress, 171
F.2d 435 (4th Cir. 1948) , cert. denied, 337 U.S. 924 (1940) (No lien for wages after seizure particularly where libel
filed by crew of vessel. Exception was not made here since the crew remained aboard in the hope that the ship might
sail, because they had no other place to sleep, and to avoid possible complications with the immigration authorities.);
Irving Trust Co.v. The S.S. Golden Sail, 197 F. Supp. 777, 1962 A.M.C. 2676 (D. Or. 1961) ; Empresa Nacional Elcano
v. M/V Tropicana, 1971 A.M.C. 1583 (E.D. La.1970) .

(n10)Footnote 10. 281 U.S. 52, 50 S. Ct. 189, 74 L. Ed. 696 (1930) (Seaman's right to double wages for each day
of delay in payment of his wages is in the nature of punitive damages and as such does not accrue where delay is
morally justified, or where demand cannot be satisfied either by the owner or his interest in the ship, or because of arrest
of vessel subject to claims beyond its value). See § 33 supra.

(n11)Footnote 11. The Nebraska, 61 F. 514 (D. Ill. 1894) , aff'd, 69 F. 1009 (7th Cir. 1895) ("The claim of the
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fuel company for fuel, supplied while the boat was in the custody of the marshal, will be allowed only in the case the
net earnings of the boat added something to the fund now in his hands for distribution, and only to the extent of his
proportionate share ..."); New York Dock Company v. Steamship Poznan, 274 U.S. 117, 47 S. Ct. 482, 71 L. Ed. 955,
1927 A.M.C. 723 (1927) ; Larsen v. New York Dock Co., 166 F.2d 687 (2d Cir. 1948) (applied the Poznan rule and
permitted a lien for wharfage even though the court made no order approving the service, because the ship had to be
wharfed somewhere, the parties knew of the wharfage, and having made no other arrangements, would have been
unjustly enriched if no lien were allowed); Moon Engineering Co., Inc. v. The S.S. Valiant Power, 193 F. Supp. 460
(E.D. Va.1960) (where vessel moved to dock without consent of marshal, but such action was necessary to preserve res,
claims for towing and wharfage expenses were given preference over claim for insurance premiums); Roy v. M/V
Kateri Tek, 238 F. Supp. 813 (D. La. 1965) (claim for fuel and ice supplied while vessel in custodia legis given priority
over mortgage claim on the ground that such services constituted "expenses and fees allowed and costs taxed, by the
court" [Ship Mortgage Act of 1920, as amended, 46 U.S.C.A. § 31326]); National Bank of North America v. S.S.
Oceanic Ondine, 315 F. Supp. 386 (D. Tex. 1970) (Municipal wharves are not entitled to lien where movement of ships
in custodia legis was for sole benefit of wharf owners); Payne v. S.S. Tropic Breeze, 423 F.2d 236 (1st Cir. 1970) , cert.
denied, 400 U.S. 964, 91 S.Ct. 363, 27 L. Ed. 2d 383 (1970) , modified on other grounds, 456 F.2d 137 (1st Cir.
1972) (Maser's caim for reimbursement for cost of food and crew members' transportation to another state to take up
other employment while vessel in custodia legis falls within the Poznan exception. The Poznan rule that the court has
"equitable power to give priority to claims arising from the administration of property within the court's jurisdiction ... is
consistent with 46 U.S.C. § 953(b)(2) (1964)"); Ramsay Scarlett & Co. v. S.S. Koh Eun, 462 F. Supp. 277, 1979 A.M.C.
970 (E.D. Vir. 1978) (a district court has the equitable power to afford lien status to claims for services rendered without
court order during a custodia legis period. Therefore, where the stevedoring services following the attachment of a
vessel were rendered with the full knowledge and consent of the party challenging the lien, they should be included as
part of the stevedore's lien on the vessel.); General Elec. Credit v. Drill Ship, 668 F.2d 811 (5th Cir. 1982) (Where
intervenor in a proceeding to rank liens on a vessel seized and sold upon foreclosure of a preferred ship mortgage
provided food catering services to the members of the crew both before and after the seizure, the Court found that the
intervenor was entitled to be paid. The food catering services provided to the crew members of the vessel were held to
be a maritime lien, and as no express waiver of the lien was shown, the intervenor was ordered reimbursed. As to the
continuation of food catering services provided to the maintenance crew after the seizure of the vessel, the Court held
such expenses were allowed as necessary to maintain and preserve the vessel. The case was remanded for a
determination of the appropriate prejudgment interest); New Orleans Stevedoring Co. v. M/V Key Largo, 1992 A.M.C.
1555 (E.D. Va. 1992) (A claim by a dock owner for dockage, wharfage and checker time incurred while the vessel was
in custodia leis was treated as a priority administrative expense, following New York Dock Co. v. S.S. Poznan, 274
U.S. 117, 47 S. Ct. 482, 71 L. Ed. 955, 1927 A.M.C. 723 (1927) . The wharfage and checker fees were chargeable as an
expense of the vessel in custodia legis because the removal of cargo permitted the sale of the ship to proceed. The claim
was recognized only to the extent it was reasonable, using the applicable terminal tariff rates as a guide.) Oil Shipping
v. Royal Bank of Scotland, 1993 A.M.C. 1774 (E.D. Pa. 1993) , aff'd, 10 F.3d 176 (3rd Cir. 1993) , aff'd, 10 F.3d
1015 (3rd Cir. 1993) ("[A] contract for the delivery of fuel to [a vessel] entered before the arrest of thevessel cannot
create a maritime lien for fuel that was delivered under contract after the arrest" unless the delivery qualifies as an
"expense of justice." In this instance, the court denied issuance of a lien by a fuel supplier where delivery was not for
the common benefit of the parties with an interest in the vessel, nor was it necessary for the subsistance of the vessel
while under judicial custody.).

(n12)Footnote 12. Taylor v. Carryl, 61 U.S. (20 How.) 583, 15 L. Ed. 1028 (1858) (lien for wages subsequent to
seizure under writ of foreign attachment denied where sheriff had actual and continuous possession and control); Mill's
Ex'r v. United States, 78 U.S. (11 Wall.) 268 (1871) ; The Young America, 30 F. 789 (S.D.N.Y. 1887) ("The rule
excluding subsequent liens cannot be extended to vessels that are not actually, as well as constructively, in the marshal's
possession. Where a plaintiff, as in this case, obtains only a nominal arrest of a vessel, and virtually directs that she be
left to pursue her ordinary business, with its attendant liabilities to other persons, in contract or in tort, he must be held
to have waived the benefit of the custody of the court as a protection against other liens, and to be estopped from
claiming, as against third persons, the exemptions that belong only to a vessel in actual custody. Otherwise, not only
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would third persons be misled and deceived, but ready means would be offered of running vessels without ... any further
liens at all. ... For these reasons I must hold the claims of the materialmen to be liens on the tug."); The Nissequogue,
280 F. 174 (D.N.C. 1922) ; The Commack, 8 F.2d 151, 1925 A.M.C. 1640 (S.D. Fla. 1925) ; Feldman v. American
Palestine Line, 25 F.2d 1002 (D.N.Y.1926) ; Oil Shipping (Bunkering) B.V. v. Sonmez Denizcilik Ve Ticaret S.A., 10
F.3d 176, 179 (3rd Cir. 1993) (arrest not nominal if Marshal posts notice of arrest in wheelhouse, appoints caretaker,
and limits the actions of vessels)(Quoting text).

(n13)Footnote 13. The Nissequogue, 280 F. 174 (D.N.C.1922) .

(n14)Footnote 14. The Commack, 8 F.2d 151, 1925 A.M.C. 1640 (S.D. Fla. 1925) . ("There can be no doubt that
services and supplies furnished the vessel on the order of the master or owner after the seizure of the vessel are not
maritime liens ... The principle is well settled ...that either the master, owner nor marshal can affix a maritime lien to
any vessel after seizure under process ... I know of no principle of law which makes it the duty of the custodian to notify
parties dealing with the master that he is custodian ...").
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§ 51. Priority as Determined by Type of Lien and Time of Accrual.

Assuming that maritime liens are of equal age and are not being asserted against a vessel also subject to a preferred ship
mortgage, n1 the following general order of priority has been most commonly supported by the courts: (1) Claims
allowed by the court as an expense of the administration of justice while the vessel is in custodia legis; n2 (2) Seamen's
wages; n3 (3) Salvage and general average; n4 (4) Tort claims; n5 (5) Contract claims; n6 (6) Liens given by state law
which are maritime in nature; n7 (7) Government tax claims; n8 (8) Non-maritime liens, n9 (9) Non-lien maritime
claims. n10 Prior to the sale of the vessel in rem, lien claimants may, by prior agreement among themselves, establish
the order of priority of their liens. n11 However, the fact is that such liens rarely arise contemporaneously. In such cases
the general principle has always been that liens, when of the same character or in their nature of equal rank, take
precedence in the inverse order of their time of accrual, the later liens prevailing over the earlier. n12

In contract cases, or, more accurately, in cases of benefit to the ship, the theory is that the earlier lienors, having a
proprietary interest in the ship, have been benefited by the services rendered to all interests in her by the later lienors.
n13 The practical motive is that the ship, however burdened with past liens, should none the less be able to obtain credit
for her present necessities. n14 In tort cases, the ship is the offender and her liability subordinates every interest in her
(with the possible exception of seaman's wages) to an indemnifying lien. n15 Strictly applied, this formula is
unworkable since all wage and contract claimants would constantly be suing the ship to guard against the possibility of
being subordinated to liens arising the following day. In answer to this, the courts have established, with an eye toward
local needs and conditions, definite periods of preference wherein all claims of the same rank would be treated equally
and share pro rata, while earlier grouped claims would lose their preferred status though not necessarily their lien
character.

The oldest rule discriminating between liens of earlier and later accrual is the voyage rule applying to voyages overseas
and subordinating the liens attaching during the former voyage to the liens of the last voyage. n16 Although there is
occasional conflict as to what constitutes the duration of a voyage, it is clear that those liens incurred in preparing the
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vessel for a voyage before she breaks ground are to be included as a part of the forthcoming voyage. n17 On the Great
Lakes where single trips are of too brief duration to afford a convenient basis of distinction and where navigation
generally is interrupted by the ice of winter, the season rule applies; n18 in the case of a vessel navigating beyond the
ordinary season of navigation, a court has applied a calendar year rule as an extension of the season corresponding to
the vessel's longer navigation period. n19 In several cases, the calendar year has been adopted in fixing the priority of
liens on coastwise vessels. This approach can easily produce harsh results, but the courts have consistently cut off
earlier liens on a calendar rather than "fiscal" year basis relative to the filing of the first suit against the vessel. n20

In the case of New York harbor craft a forty day rule is recognized, and unlike the courts' application of the yearly and
voyage rules, only a single preference period of 40 days is allowed, not successive ones. n21 In the Western District of
Washington a ninety day preference is recognized in the case of Puget Sound tugs and vessels making daily or weekly
trips. n22

Despite the courts' apparent rigid adherence to many of these rules, one should not hesitate to challenge their relevance
in appropriate situations. An established period has the virtue of placing parties on notice of their rights in advance of
judicial decision or in permitting the court to reach a determination with less question, although the period quickly loses
relevance and value to both ship and lienor when it operates to unduly limit or extend credit. Such might be the case
today in respect of the application of the voyage rule to ocean trips of a week or two. It might be more logical for the
court in such cases to set a standard of a reasonable period of credit. n23

The voyage, calendar, season and local rules outlined above have been primarily employed in ordering wage and
contract claims (materialmen's liens) among themselves, and in fixing the relationship between tort and contract claims.
Although torts are higher on the priority scale, contract claims arising on voyages subsequent to the voyage upon which
the tort occurred will obtain preferential treatment. Of course, the result is otherwise where the tort lien arises
subsequent to the contract claim. n24

When considerations as to the relative priority of non-contemporaneous salvage and tort claims to themselves, each
other and wage liens are involved, only the inverse order rule is relevant without regard to its specialized forms.
Collision claims will rank all preexisting tort and salvage liens including the wage liens of the seamen of the guilty
vessel. n25 Likewise, a salvage lien will outrank all prior wage liens where, but for the salvage service, the security of
the seamen might have been lost. n26

The assignment of maritime claims does not affect the priority of the liens securing them. n27

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawMaritime LiensPriority & SourcesGeneral OverviewAdmiralty LawMaritime LiensPriority &
SourcesContractsSalvage LiensAdmiralty LawMaritime LiensPriority & SourcesContractsShip MortgagesAdmiralty
LawMaritime LiensPriority & SourcesContractsWagesAdmiralty LawMaritime LiensPriority & SourcesTort

FOOTNOTES:
(n1)Footnote 1. See §§ 52 and 70g infra for discussion of priorities involving preferred ship mortgage liens.

(n2)Footnote 2. Such expenses are also given top priority under 46 U.S.C. § 31326. See §§ 52 and 70g infra.

Clifford v. Merritt-Chapman & Scott Corp., 57 F.2d 1021, 1932 A.M.C. 1146 (5th Cir. 1932) ; United States v. The
Audrey II, 185 F. Supp. 777 (N.D. Cal. 1960) ; Moore v. United States, 302 F.2d 918 (D.C. Cir. 1962) ; Port Welcome
Cruises, Inc. v. S.S.Bay Belle, 215 F. Supp. 72 (D. Md.) , aff'd, 324 F.2d 954 (4th Cir. 1963) ; Roy v. M/V Kateri Tek,
238 F. Supp. 813 (E.D. La. 1965) ; Empresa Nacional "Elcano" de la Marine Mercante v. The M/V Tropicana, 252 F.
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Supp. 399 (E.D. La. 1965) ; United States v. O/S Ken Jr., 275 F. Supp. 792 (E.D. La. 1967) . See § 48 supra.

(n3)Footnote 3. The John G. Stevens, 170 U.S. 113, 18 S. Ct. 544, 42 L. Ed. 969 (1897) ("so long as a plank of
the ship remains, the sailor is entitled, against all other persons, to the proceeds as a security for his wages"); The
Siren, 74 U.S. (7 Wall.) 152, 19 L. Ed. 129(1869) ; Saylor v. Taylor, 77 F. 476 (4th Cir. 1896) ; Gerber v. Spencer, 278
F. 886 (9th Cir. 1922) ; The Fort Gaines, 18 F.2d 413,1927 A.M.C. 655 (D. Md. 1927) (wages include statutory
penalties, [46 U.S.C. §10313(e)-- see § 33 supra]); The John Gully, 20 F.2d 211(E.D.N.Y. 1927) ; The Chester, 25
F.2d 908, 1928 A.M.C. 638 (D. Md. 1928) ; The Eastern Temple, 94 F.2d 374 (4th Cir. 1938) ; Fredelos v.
Merritt-Chapman & Scott Corp., 447 F.2d 435 (5th Cir. 1971) (maintenance and cure lien has same priority as wage
lien); Golden v. Oil Screw Frank T. Shearman, 455 F.2d 133 (4th Cir.) , cert. denied, 408 U.S. 924, 92 S.Ct. 2495, 33
L. Ed. 2d 335 (1972) (wage claimants who failed to attend sale of vessel or offer protective bid in the aggregate of their
wage claims or file exceptions to the sale within the period prescribed by the local rule may not later move to set aside
sale); Prudential Ins. v. United States Lines, Inc., 912 F.2d 469, 1991 A.M.C. 471 (9th Cir. 1990) (The district court did
not err in refusing to grant preferred maritime lien status to a claim brought by the Masters, Mates and Pilots Individual
Retirement Account and individual seamen for unpaid contributions to the pension plan. The court held that such unpaid
contributions are not "wages of the crew" entitled to preferred status. The court rejected as misguided defendants'
reliance on Long Island Tankers Corp. v. S.S. Kaimana, 265 F. Supp. 723, 1967 A.M.C. 2467 (N.D. Cal. 1967) , aff'd,
401 F.2d 182,1968 A.M.C. 2778 (9th Cir. 1968) , cert. denied, 393 U.S.1095, 89 S.Ct. 879, 21 L. Ed. 2d 785 (1969) ,
cited in support of their contention that unpaid contributions amounted to a direct loss of benefits to seamen and so
should be considered as wages. The court explained that, although Long Island Tankers "left open the question whether
seamen could assert a maritime lien" for nonpayment from a pension plan, payments to the plan were not wages of the
crew and seamen could not assert a lien for them. (Emphasis provided by court) ).

When a master would not otherwise have a lien upon a vessel for wages except for a foreign law granting such lien,
priority is on a par with materialmen's liens only: The Estrada Palma, 8 F.2d 103, 1923 A.M.C. 1040 (E.D. 1923) .

One court has held that crewmen's wage liens extend to unaffixed third-party property, such as leased fishing nets and
radar devices, which are essential to the navigation and operation of a vessel, unlike preferred mortgage liens, which
only extend to property which cannot be removed without damaging the vessel. Kesselring v. F/T Arctic Hero, 30 F.3d
1123 (9th Cir. 1994) .

(n4)Footnote 4. Salvage: see n.26 infra; see also, Deep Sea Research, Inc. v. THE BROTHER JONATHAN, 883
F.Supp. 1343, 1995 A.M.C. 1682 (N.D. Ca. 1995) (Granting motion for issuance of warrant of arrest of wrecked vessel
to enforce maritime lien claim for salvage.).

General average: The Odysseus III, 77 F. Supp. 297, 1948 A.M.C. 608 (S.D. Fla. 1948) (general average is in the
nature of salvage).

(n5)Footnote 5. Tort liens not only include claims arising from pure tort offenses, but also claims having their basis
in contractual relationships. Negligent towage is therefore a tort: The John G. Stevens, 170 U.S. 113, 18 S. Ct. 544, 42
L. Ed. 969 (1897) ; The Arturo, 6 F. 308 (C.C.D. Mass. 1881) . A more difficult question is presented when a tort lien
is claimed for cargo damage under a contract of affreightment. The decisions are not uniform, but the trend seems to be
to classify the claim as tort. Cargo damage as tort: Oriente Commercial, Inc. v. M/V Floridian, 529 F.2d 221, 1975
A.M.C. 2484 (4th Cir. 1975) (the definition of "tort" as a preferred maritime lien under the Ship Mortgage Act includes
cargo damage due to the negligent operation of the ship as a common carrier and such a claim for cargo damage
outranks both the preferred ship mortgage and supply and repair liens. The Ship Mortgage Act "draws no distinction
between cargo claims that sound in tort, the so-called hybrid liens, and any other type of claim for damages arising out
of tort. While Congress might have been well advised to subordinate cargo claims, it flatly granted priority to all claims
arising out of tort. The result reached by the district court and pressed by the United States would carve out an exception
to the statute, unwarranted by its language. Whatever Congress meant, it stated that all tort liens are prior to preferred
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mortgage liens. In light of cases decided both before and after enactment of the Ship Mortgage Act holding that cargo
claims such as those in the instant case sound in tort, we cannot say that Congress intended something else.
Accordingly, we hold that the claims arose out of tort and are preferred maritime liens having priority over the preferred
mortgage lien" ); The Henry W. Breyer, 17 F.2d 423, 1927 A.M.C. 290 (D. Md. 1927) ; Morrisey v. S.S. A. & J. Faith,
252 F. Supp. 54 (N.D. Ohio 1965; Associated Metals & Minerals Corp. v. M/V ALEXANDER'S UNITY, 41 F.3d 1007
(5th Cir. 1995) (Claim for damage to cargo gives rise to preferred maritime tort lien for unseaworthiness and negligence
priming preferred ship mortgage liens, even though claim also exists for breach of the contract of carriage by the vessel.
COGSA did not eliminate the tort cause of action for damage to cargo.). Cargo damage ranks below contract liens: The
Wyoming, 36 F. 493 (E.D. Mo. 1888) ; The St. Paul, 277 F. 99 (S.D.N.Y. 1921) (the materialman's lien should outrank
the lien for cargo damage since the cargo owner can protect himself by insurance and the materialman cannot); The
Interstate No. 1, 290 F. 926, 1923 A.M.C. 1118 (2d Cir. 1923) , cert. denied, 262 U.S. 753, 43 S.Ct. 701, 67 L. Ed.
1216 (1923) (this case also held that supply liens outranked negligent towage liens arising on the same voyage);
Texport Oil Co. v. M/V Amolyntos, 11 F.3d 361, 367 (2d Cir. 1993) (affirming district court's ruling that an "action
under COGSA is a maritime action in the nature of a mixed tort, contract and bailment cause of action.")

(n6)Footnote 6. Contract liens encompass all claims for necessaries under the Federal Maritime Lien Act, 46
U.S.C. §§ 31305, 31307, 31341 and 31342; see §§ 37-41 supra.

Lien for prepaid ocean freight ranks with contract liens: The St. Paul, 277 F. 99 (S.D.N.Y. 1921) .

(n7)Footnote 7. The Guiding Star, 9 F. 521 (S.D. Ohio1881) , modified, 18 F. 263 (S.D. Ohio 1883) (claims of
maritime nature given lien by state law rank below general admiralty law liens); The City of Tawas, 3 F. 170(E.D.
Mich. 1880) ; The J.E. Rumbell, 148 U.S. 1, 13 S. Ct. 498, 37 L. Ed. 345 (1893) (state shipbuilding lien not
enforceable in admiralty because not in the nature of a maritime lien); The Diane, 45 F. Supp. 510 (S.D. Fla. 1942)
(state lien for master's wages ranks below federal maritime liens).

State lien for unpaid insurance premiums must be postponed to other maritime liens: The Daisy Day, 40 F. 538 (W.D.
Mich) , aff'd, 40 F. 603 (C.C. 1889) ; The Woodward, 32 F. 639 (W.D. Pa. 1887) .

State lien which would be unenforceable under other applicable law must be postponed: In re Mission Marine
Assocs., 633 F.2d 678, 1981 A.M.C. 1951 (3d Cir. 1980) (the secret non-possessory materialman's lien created under the
New Jersey Maritime Lien Act in favor of the supplier of goods used in the construction of a vessel in New Jersey is not
superior to the liens of the shipbuilder's secured and unsecured creditors in a Chapter XI bankruptcy proceeding. The
court applied § 67(c)(1)(B) of the Bankruptcy Act and held that, since the lien would not be enforced under New Jersey
law against a bona fide purchaser without notice of the lien, the lien was not preferred over the liens of the shipbuilder's
other creditors); Bay State Yacht, Inc. v. Squantum Engine & Serv. Co., 117 B.R. 16, 1990 A.M.C. 94 (D. Mass. 1990)
(In an action by a debtor seeking, as a preferential transfer pursuant to 11 U.S.C. §§ 545(2) and 547, to avoid the
perfection of a creditor's liens, the bankruptcy court found that since the liens asserted under the Massachusetts Liens on
Vessels Statute were not recorded before the start of the 90 day preference period preceding the bankruptcy filing, they
constituted secret liens, and therefore were invalid against a bona fide purchaser without notice. There were no previous
Massachusetts cases giving priority to an unrecorded state maritime lien over a bona fide purchaser, and other state
courts had explicitly refused to do so.).

(n8)Footnote 8. Except for a couple of early decisions ( The Melissa Trask, 285 F. 781 (D. Mass. 1923) ;
Colonna's Shipyard, Inc. v. Rowe, 14 F.2d 267, 1926 A.M.C. 941 (4th Cir. 1926)) , it is now generally held that
government tax lien claims under 26 U.S.C. § 6321 "upon all property and rights of property whether real or personal"
rank below all other maritime liens: The River Queen, 8 F.2d 426, 1926 A.M.C.79 (E.D. Va. 1925) ; The Ermis, 33
F.2d 763, 1929 A.M.C. 1588 (S.D.Fla. 1929) ; United States v. The Pomare, 92 F. Supp. 185 (D. Haw. 1950) ; Gulf
Coast Marine Ways, Inc. v. The J.R. Hardee, 107 F. Supp. 379, 1952 A.M.C. 1124 (S.D. Tex. 1952) (does not matter if
notice of tax lien is filed according to the state statute); United States v. Flood, 247 F.2d 209 (1st Cir. 1957) (The case
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of Colonna's Shipyard v. Rowe, supra , is "entirely unpersuasive"; The Melissa Trask, supra , "has been much
criticized."); United States v. Jane B. Corp., 167 F. Supp. 352, 1966 A.M.C. 432 (D. Mass. 1958) (irrelevant that tax
lien previously perfected and maritime lienor had notice thereof; rejects The Melissa Trask, supra. ); P.C. Pfeiffer Co.,
Inc. v. The Pac. Star, 183 F.Supp. 932 (E.D. Va. 1960) (Although amount due government by shipowner for tax funds
already withheld from paid wages does not entitle government to maritime lien, when wages are due and owing, the
seamen may demand that instead of receiving gross wages, they be paid only the net with the government directly
receiving withholding taxes. In such a case the United States stands in the shoes of the seamen.); Marine Midland Trust
Co. of N.Y. v. United States, 299 F.2d 724 (4th Cir. 1962) (it is proper to pay required deductions to the United States
when wages are paid to the seamen even tough the government is not a lienor); United States v. O/S Ken, Jr., 275 F.
Supp. 792 (E.D. La. 1967) ; Nat'l Bank of No. Amer. v. S.S. Oceanic Ondine, 335 F. Supp. 71 (S.D. Tex.1971) , aff'd,
452 F.2d 1014 (5th Cir. 1972) (it is only right to deduct withholding and F.I.C.A. taxes when wages paid from the
registry, not when unpaid wage claims voluntarily dismissed); Caparelli v. Proceeds of Freight, 390 F. Supp. 1351,
1975 A.M.C. 2051 (S.D.N.Y. 1974) (following Marine Midland); United States v. Barge Cape Flattery I, 1972 A.M.C.
345 (W.D. Wash. 1972) .

(n9)Footnote 9. The J.E. Rumbell, 148 U.S. 1, 13 S.Ct. 498, 37 L. Ed. 345 (1893) ; The Maicaway, 22 F. Supp.
805 (D. Mass.1938) (balance remaining after payment of all maritime claims and unclaimed by the shipowner can be
paid to a judgment creditor); Tivoli Radio & Marine Co. v. Vessel Ral, 215 F. Supp. 643 (E.D. N.Y. 1963)
(non-maritime lienor cannot get priority by filing retail installment contract pursuant to state law); Ambassador
Factors v. First Am. Bulk Carrier Corp. (In re Topgallant Lines), 125 B.R. 682, 1992 A.M.C. 2511 (Bankr. S.D. Ga.
1991) , aff'd, 20 F.3d 1175 (11th Cir. 1994) , reh'g denied, 49 F.3d 734 (11th Cir. 1995) (The holder of a valid
maritime lien with respect to freights earned by a bankrupt shipowner was held to enjoy a priority position superior to
that of a holder of a perfected non-maritime U.C.C. security interest in the same freights.).

(n10)Footnote 10. Veverica v. Drill Barge Buccaneer No.7, 488 F.2d 880, 1974 A.M.C. 26 (5th Cir. 1974) : To
share in the proceeds of the sale, the non-lien claimant must have the type of interest in the vessel which, under other
circumstances, would have given rise to a maritime lien. Not only must such claim be of "maritime origin," but it must
also be one "such that a court of admiralty would have recognized it, independently of state law, as the basis of a lien"
and "which admiralty courts have long recognized as creating a very high order interest in the vessel."

See Dillingham Corp. v. F/VIrene, 398 F. Supp. 1024, 1976 A.M.C. 1159 (W.D. Wash. 1975) where the court held
that a surety on a bond given to secure the release of the defendant vessel when it was arrested in a previous in rem
action, and which was required to satisfy a judgment for the plaintiff in the prior action, did not thereby acquire a
maritime lien against the vessel entitling the surety to intervene in a subsequent in rem action against the same vessel.
The surety was not entitled to participate in the admiralty court's distribution of proceeds but was instead in the same
position as other general creditors who were limited to whatever remedies they may enjoy at law.

(n11)Footnote 11. See Matthews v. Richmond, 11 Wash. App. 703, 525 P.2d 810, 1974 A.M.C. 2589 (1974) ,
where a marine repairman, following the sale of the vessel, was estopped from denying that he had agreed to honor the
plaintiff-conditional vendor's security interest in the vessel under the Uniform Commercial Code over his maritime lien.

(n12)Footnote 12. The St. Jago de Cuba, 22 U.S. (9 Wheat.) 409, 6 L. Ed. 122 (1824) ; The Arcturus, 18 F. 743
(N.D. Ohio 1883) ; The William Leishear, 21 F.2d 862, 1927 A.M.C. 1770 (D. Md. 1927) ; United States v. The Audrey
II, 185 F. Supp. 777 (N.D. Cal. 1960) .

(n13)Footnote 13. The William Leishear, 21 F.2d 862,1927 A.M.C. 1770 (D. Md. 1927) ("[I]n this country two
theories exist as the basis of this admiralty doctrine. They are, first, that each person acquires a jus in re, and becomes a
sort of coproprietor in the res, and therefore subjects his claim to the next similar lien which attaches; and, second,that
the last beneficial service is the one that continues the activity of the ship as long as possible, and therefore should be
preferred, provided that what is produced or contributed to by the service is a voyage. The Glen Island, 194 F. 744
(S.D.N.Y.1912) . Under the second theory, there is the consideration that beneficial additions subsequent to earlier liens
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add to the value of the ship, and that, therefore, to prefer such additions will not deprive the earlier lienors of any
interest which they would have had, if no such services had been rendered."); General Elec. Credit v. Drill Ship, 668
F.2d 811(5th Cir. 1982) (where intervenor in a proceeding to rank liens on a vessel seized and sold upon foreclosure of
a preferred ship mortgage provided food catering services to the members of the crew both before and after the seizure,
the court found that the intervenor was entitled to be paid. The food catering services provided to the crew members of
the vessel were held to give rise to a maritime lien, and as no express waiver of the lien was shown, the intervenor was
ordered reimbursed. As to the continuation of food catering services provided to the maintenance crew after the seizure
of the vessel, the court held such expenses allowed as necessary to maintain and preserve the vessel. The case was
remanded for a determination of the appropriate prejudgment interest); Ramsay Scarlett & Co. v. S.S. Koh Eun, 462 F.
Supp. 277, 1979 A.M.C. 970 (E.D. Va. 1978) ("[L]iens established by contract have priority in inverse chronological
order for obvious reasons of business ecessity." Citing 2 Benedict on Admiralty § 51).

(n14)Footnote 14. The Everosa, 93 F.2d 732, 1938 A.M.C. 82 (1st Cir. 1938) , where the court said that "[I]t is of
the very essence of the lienor's rights that they shall not be slept upon."

(n15)Footnote 15. The America, 168 F. 424 (D.N.J.1909) ("It is manifest ... that priorities between collision
lienscannot be determined on the theory or benefit to the offending vessel.").

(n16)Footnote 16. The Virgo, 46 F. 294 (E.D. N.Y.1891) ; The Baker Bros., 28 F.2d 920, 1928 A.M.C. 1600
(E.D.N.Y. 1928) ; The Commack, 8 F.2d 151, 1926 A.M.C. 1640 (S.D. Fla. 1925) ; The Brimstone, 69 F.2d 106, 1934
A.M.C. 283 (2d Cir. 1934) ; Todd Shipyards v. The City of Athens, 83 F. Supp. 67, 1949 A.M.C. 572 (D. Md.) , aff'd sub
nom. Acker v. City of Athens, 177 F.2d 961, 1950 A.M.C. 282 (4th Cir. 1949) ; United States v. The Audrey II, 185 F.
Supp. 777 (N.D. Cal. 1960) .

(n17)Footnote 17. The Brimstone, 69 F.2d 106, 1934 A.M.C. 283 (2d Cir. 1934) ; Ramsay Scarlett & Co. v. S.S.
Koh Eun, 462 F. Supp. 277, 1979 A.M.C. 970 (E.D. Va. 1978) ("All service liens which accrue in connection with a
voyage have equal priority" ). As to definition of voyage, see The Augustine Kobbe, 39 F. 559 (C.C. S.D. Ala. 1889) ;
The Nisseqogue, 280 F. 174 (E.D.N.C. 1922) ("voyage" as defined in shipping articles).

(n18)Footnote 18. The City of Tawas, 3 F. 170 (E.D.Mich. 1880) ; The Nebraska, 69 F. 1009 (7th Cir. 1895) ;
The Oswego No. 2, 23 F. Supp. 311, 1938 A.M.C. 980 (W.D.N.Y. 1938) . The same rule has been applied to canal boats
that have an open and a closed season: The J.W.Tucker, 20 F. 129 (S.D.N.Y. 1884) .

(n19)Footnote 19. The John J. Freitus, 252 F. 876 (W.D.N.Y. 1918) (Buffalo harbor).

(n20)Footnote 20. The Athenian, 3 F. 248 (E.D. Mich.1877) ; The Philomena, 200 F. 873 (D. Mass. 1912) ; The
Bethulia, 200 F. 876 (D. Mass. 1912) ; In re New England Transp. Co., 220 F. 203 (D. Conn. 1914) ; The
Jack-O-Lantern, 282 F. 899 (D. Mass. 1922) ; The Fort Gaines, 24 F.2d 438, 1928 A.M.C. 459 (D. Md. 1928) ; The
Annette Rolph, 30 F.2d 191, 1929 A.M.C. 212 (N.D. Cal. 1929) ; The Little Charley, 31F.2d 120, 1929 A.M.C. 398 (D.
Md. 1929) ; Rubin Iron Works, Inc. v. Johnson, 100 F.2d 871, 1939 A.M.C. 27 (5th Cir. 1939) ; The Home, 65 F.Supp.
94, 1946 A.M.C. 585 (W.D. Wash. 1946) ; The Odysseus III, 77 F.Supp. 297, 1948 A.M.C. 608 (S.D. Fla. 1948) ;
Norton v. The Evan N, 109 F. Supp. 505 (D.R.I. 1952) ; Sherman B. Ruth, Inc. v. The O.S.V. Marie & Winifred, 155 F.
Supp. 37, 1958 A.M.C 861 (D. Mass. 1957) ; Patterson Shrimp Co., Inc. v. O/S Freedom, 211 F. Supp. 852 (S.D. Tex.
1962) .

12 month instead of calendar year rule applied: Gulf Coast Marine Ways, Inc. v. The J.R. Hardee, 107 F. Supp. 379,
1952 A.M.C. 1124 (S.D. Tex. 1952) ; Northern Commercial Co. v. The Puffin, 170 F. Supp. 28 (D. Alaska 1959) ; Bank
of St. Charles & Trust Co. v. Admiral Towing Co., Inc., 1977 A.M.C. 1864 (E.D. La. 1976) (adopting the "12 month
rule" to determine the priority inter se of the maritime liens, the court held that all liens that arose within twelve months
prior to the seizure of a vessel were entitled to share pro rata in the fund remaining after payment of other claims, while
all other maritime liens were disallowed).
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(n21)Footnote 21. The forty-day rule originated in The Proceeds of the Gratitude, 42 F. 299 (S.D.N.Y. 1890) ,
followed in The Samuel Morris, 63 F. 736 (E.D.N.Y. 1894) ; The Glen Iris, 78 F. 511 (E.D.N.Y.1896) ; The Restless,
78 F. 927 (E.D.N.Y. 1896) ; The Glen Island,194 F. 744 (S.D.N.Y. 1912) ; was approved in The Samuel Little, 221 F.
308 (2d Cir. 1915) , reversing a decision of the Eastern District of New York and disapproving The Towanda, 216 F.
270 (E.D.N.Y. 1914) where the judge had held that each case had to be separately considered on the issue of "due
diligence" and concluded that in the case before him two ninety-day periods of priority were appropriate. Following
The Samuel Little, supra , the judges of the Eastern District adopted the forty-day rule as a rule of court. See The
Leonard F. Richards, 231 F. 1002 (E.D.N.Y. 1916) . Subsequently, the rule was applied in The Interstate No. 1, 290 F.
926, 1923 A.M.C. 1118 (2d Cir.) , cert. denied, 262 U.S. 753, 43 S. Ct. 701, 67 L. Ed. 1216 (1923) ; The Interstate
No. 2, 290 F. 1015, 1923 A.M.C. 1128 (2d. Cir.) , cert. denied, 262 U.S. 753, 43 S. Ct. 701, 67 L. Ed. 1216 (1923) , on
the New Jersey side of the Harbor; and The Oregon, 6 F.2d 968, 1925 A.M.C.1271 (1925) .

(n22)Footnote 22. The Edith, 217 F. 300 (W.D. Wash.1914) ; The Sea Foam, 243 F. 929 (W.D. Wash. 1917) .

This ninety-day rule is inapplicable to a vessel operating between Seattle and Vancouver, but claims six months old
held stale: The Morning Star, 1 F.2d 410, 1924 A.M.C. 1571 (W.D. Wash. 1924) . But see The Interstate No. 1, 290 F.
926, 1923 A.M.C. 1118 (2d Cir.) , cert. denied, 262 U.S. 753, 43 S. Ct. 701, 67 L. Ed. 1216 (1923) , where the Court
held that the 40 day rule applied despite occasional trips beyond the harbor.

(n23)Footnote 23. See Todd Shipyards Corp. v. The City of Athens, 83 F. Supp. 67, 1949 A.M.C. 572 (D. Md.) ,
aff'd sub nom. Acker v. City of Athens, 177 F.2d 961, 1950 A.M.C. 282 (4th Cir. 1949) ; The Edith, 217 F. 300 (W.D.
Wash. 1914) (The period should be one "sufficiently long to permit the owners of vessels to make all reasonable
arrangements and adjustments with relation to the earnings in their business, but which would also afford a reasonable
safety to persons extending credit to the vessels ...").

(n24)Footnote 24. See The M. Vandercook, 24 F. 472 (D.N.J. 1885) ; The John G. Stevens, 170 U.S. 113, 18 S.
Ct. 544, 42 L. Ed. 969 (1897) ; The Escanaba, 96 F. 252 (N.D. Ill. 1899) ; The Glen Island,194 F. 744 (S.D.N.Y. 1912)
; In re New England Transp. Co., 220 F. 203 (D. Conn. 1914) ; Stevens v. The Vessel White City, 285 U.S. 195, 52 S.
Ct. 347, 76 L. Ed. 699, 1932 A.M.C. 321 (1932) . But see The Baker Bros., 28 F.2d 920, 1928 A.M.C. 1600 (E.D.N.Y.
1928) ("supply claims of the same voyage with ... the collision have priority over the tort claim...").

(n25)Footnote 25. Fault subordinates wage to collision liens: The Daisy Day, 40 F. 538 (W.D. Mich.) , aff'd, 40 F.
603 (C.C. 1889) ; The F.H. Stanwood, 49 F. 577 (7th Cir. 1892) ("The negligent navigation causing collision and
consequent injury was the act of the crew, or of some one or more of them. The negligent act or omission is, in the law,
charged upon the vessel so negligently navigated. She is treated as the offending thing. The fault of the crew is visited
upon the agent by which the fault became effective, causing injury. It is an instance of imputed guilt, the sin of the crew,
being attributed to the innocent instrument. So, also, we think that, as to the injured vessel, the crew should share in the
fault imputed to the offending vessel. As to the injured vessel, the offending thing and her crew are one. The crew
participate in the navigation of the ship. She is the passive instrument of their active co-operation in effecting the injury.
Ship and crew constitute the common enemy that has worked destruction. There may be but one directing mind. The
others are, however, like the ship, his instruments in the perpetration of the wrong, and, as to the injured
vessel,participants in the fault. They are joint tort-feasors. Which one, inter se, was directly and immediately
responsible for the negligent act or negligent omission is of no moment to the vessel injured through their co-operation.
We think it opposed to every principle of natural justice to permit one or more of an offending crew to hold priority
over a claim for damages caused, directly or indirectly, by their act, and in the course of a common employment. That
would be to reward guilt at the expense of innocence, and to tender premium to negligence. Careful navigation is
essential to safety. It should be the constant care of courts of admiralty that no license be given to conduct prejudicial to
life or property; that no safeguard to prudent navigation be removed; that no immunity be offered to negligent conduct.
With the greatest care, navigation is hazardous. Seamen will not be less vigilant in the performance of duty if, as against
the injured and the fund created to compensate the wrong, they are held sponsors for the crew. They will not be less
careful if the res charged with the payment of their wages be first subjected to the payment of the injury their fault had
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occasioned. The wrong done arose from the delictum of either the master or crew of the vessel at fault, and should be
first compensated. This conclusion, as it seems to us, rests upon and finds support in the highest considerations of public
policy. A fund already insufficient to compensate the injury should not be diverted to compensate those who actively, or
by inference of law, have occasioned or contributed to the wrong. It is essential to the safety of commerce upon the seas
to punish negligent navigation, and to redress the consequent injury, that others may not be encouraged to breach of
duty. Careless navigation, reckless conduct of master and crew, avoidable collision, will be less frequent if punishment,
not reward, shall surely follow transgression.

"The second ground is also controlling. The seamen have a remedy by personal action against the owner of the
offending vessel for the wages he has earned. There is no suggestion here of the insolvency of the owner. The
insufficiency of the fund to pay the damages awarded is apparent. The owner of the injured vessel has no remedy,
except against the offending vessel. Rev. St. § 4283; Norwich Co. v. Wright, 13 Wall. 104 . It is a settled principle of
equity that when one party has several, and the other but one, remedy, the former will be remitted to his additional
remedy, and will not be permitted to select that which is the only remedy of the other party, when so to do would absorb
or diminish the fund, and leave a just claim unsatisfied. There arises no element of hardship in remanding these seamen
to their personal action. The owner is solvent, and able to respond to their just demands. To yield them precedence or
equality in the distribution of the fund would be to compensate those who were the cause of the damage at the expense
of those who suffered the injury; to so far absolve the owner responsible to those seamen, and whose vessel should
make good the injury; to reward the wrongdoer; and to punish the innocent victim of wrong. We cannot bend our
judgment to such inequitable conclusion.

"The suggestion that the owner of a vessel may insure against collision, and so obtain indemnity, is without merit.
Insurance would be the subject of independent contract for the benefit of the insured, not the wrongdoer. In respect to
that, there is no privity between the offending crew and the owner of the injured vessel. The insurer, paying the loss, is
subrogated to the rights of the insured, and clothed with all his remedies for the negligent injury. The insurer then stands
in the shoes of the insured. This works mere change in the ownership of the right to redress. It neither extinguishes nor
diminishes that right."); The Nettie Woodward, 50 F. 224 (E.D.Mich. 1892) ; The Alexander Barkley, 83 F. 846
(E.D.N.Y. 1894) ; The Evolution, 199 F. 514 (D. Mass. 1912) . See The Augusta, 15 F.2d 727 (E.D. La. 1920) .

Wages over collision regardless of fault: The Orient, 18 F. Cas. 801, No. 10569 (S.D.N.Y. 1879) , rev'd on other
grounds, 12 F.158 (S.D.N.Y. 1881) ; The C.J. Saxe, 145 F. 749 (S.D.N.Y.1906) .

A collision lien will have priority over another collision lien arising the previous day: The America, 168 F. 424
(D.N.J. 1909) , disapproving of The Frank G. Fowler, 17 F. 653 (C.C. S.D.N.Y.1883) , and The J.W. Tucker, 20 F. 129
(S.D.N.Y. 1884) , which held that collision liens were to be ranked in the order of their accrual.

(n26)Footnote 26. The Athenian, 3 F. 248 (E.D. Mich.1877) ; The Lillie Laurie, 50 F. 219 (E.D. Tex. 1880) ; The
Conveyor, 147 F. 586 (D. Ind. 1906) ; The Nika, 287 F. 717, 1923 A.M.C. 409 (W.D. Wash. 1923) (here,only question
was the propriety of ranking a salvage lien above statutory wage penalty claims); Fredelos v. Merritt-Chapman & Scott
Corp., 447 F.2d 435 (5th Cir. 1971) (wages over "no cure-no pay" salvage lien).

But in Rainbow Line, Inc. v. M/V Tequila, 341 F. Supp. 459, 1972 A.M.C. 1540 (S.D.N.Y. 1972) , aff'd, 480 F.2d
1024, 1973 A.M.C.1431 (2d Cir. 1973) , the court, in dictum, stated that a salvor's lien "[r]egardless of when it accrues
... is given priority over all other maritime liens except those for wages." The affirming opinion did not comment on
what appears to be a misstatement of the law.

Note that the rank of the salvage lien will be the same whether it is classified as pure or contract salvage (46 U.S.C. §
31301(5): Veverica v. Drill Barge Buccaneer No. 7, 488 F.2d 880, 1974 A.M.C. 26 (5th Cir. 1974) .

(n27)Footnote 27. Caparelli v. Proceeds of Freight, 390 F. Supp. 1351, 1975 A.M.C. 2051 (S.D.N.Y. 1974) .
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§ 52. Priority as Affected by the Statute.

The priorities of various types of liens relative to preferred ship mortgages is set forth at 46 U.S.C. Sections 31301 and
31326. n1 Liens for crew's wages, n2 torts, n3 salvage and general average, whether arising before or after the filing of
the mortgage, other contract liens arising before a valid preferred ship mortgage n4 was filed, n5 and expenses and fees
allowed by the Court following the vessel's seizure will outrank the mortgage and continue to relate to each other as
they have under the general maritime law. Other maritime liens not within this group, notably those for repairs, supplies
and other necessaries furnished to the vessel which are entitled to liens under the Federal Maritime Lien Act, can only
outrank the preferred mortgage if they arise prior in time to its creation. n6 In effect, the presence of the preferred
mortgage transforms the normal rule of inverse priority for these claimants into one of priority as determined by time of
accrual. n7 The Ship Mortgage Act presumptively governs questions of priority between maritime liens and foreign ship
mortgages litigated in United States Courts. n8

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawMaritime LiensPriority & SourcesGeneral OverviewAdmiralty LawMaritime LiensPriority &
SourcesContractsGeneral OverviewAdmiralty LawMaritime LiensPriority & SourcesContractsMaritime Lien
ActAdmiralty LawMaritime LiensPriority & SourcesContractsShip MortgagesAdmiralty LawMaritime LiensPriority &
SourcesTort

FOOTNOTES:
(n1)Footnote 1. 46 U.S.C. § 31301(5) provides:

"(5) 'preferred maritime lien' means a maritime lien on a vessel

(A) arising before a preferred mortgage was filed under section 31321 of this title;
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(B) for damage arising out of maritime tort;

(C) for wages of a stevedore when employed directly by a person listed in section 31341 of this title;

(D) for wages of the crew of the vessel;

(E) for general average; or

(F) for salvage, including contract salvage ..."

46 U.S.C. § 31326(b) provides, in relevant part:

"(1) the preferred mortgage lien, including a preferred mortgage lien on a foreign vessel whose
mortgage has been guaranteed under title XI of the Merchant Marine Act, 1936 (46 App. U.S.C. 1101 et
seq.) has priority over all claims against the vessel (except for expenses and fees allowed by the court,
costs imposed by the court, and preferred maritime liens); and

(2) for a foreign vessel whose mortgage has not been guaranteed under title XI of that Act,
thepreferred mortgage lien is subordinate to a maritime lien for necessaries provided in the United
States."

See The Henry W. Breyer, 17 F.2d 423, 1927 A.M.C. 290 (D. Md. 1927) (The priority of the ship mortgage is
unaffected whether the mortgagee proceeds through an intervening complaint or by a direct proceeding to enforce the
mortgage; a stevedore employed by a contracting stevedore is not directly employed by the owner.); The Zizania, 1934
A.M.C. 770 (D. Mass. 1934) ; The Home, 65 F. Supp. 94, 1946 A.M.C. 585 (W.D. Wash. 1946) ; Nat'l Shawmut Bank
v. The Winthrop, 129 F. Supp. 661 (D. Mass. 1955) ; Port Welcome Cruises,Inc. v. S.S. Bay Belle, 215 F. Supp. 72 (D.
Md.) , aff'd, 324 F.2d 954 (4th Cir.1963) ; United States v. O/S Ken Jr., 275 F. Supp. 792 (E.D. La. 1967) (State
receiver's costs are non-maritime and not in § 953(b)(2) [repealedand replaced by 46 U.S.C. § 31326]); Empresa
Nacional "Elcano" de la Marine Mercante v. The M/V Tropicana, 252 F. Supp. 399 (E.D. La. 1965) ; Roy v. The M/V
Kateri Tek, 238 F. Supp. 813 (E.D. La. 1965) ; United Virginia Bank/Citizens & Marine v. Oil Screw Sea Queen, 343
F. Supp.1020 (E.D. Va. 1972) .

See also In re Levy-Mellon Marine, 61 B.R. 331, 1987 A.M.C. 472 (W.D. La. 1986) (MARAD held a preferred fleet
mortgage on vessels owned by the debtor in bankruptcy and attempted to assert a right to the freights earned by the
vessels. The Bankruptcy Court rejected the claim, noting that the mortgage did not expressly include freights, charter
hire, or accounts receivable, and holding that the Ship Mortgage Act did not automatically extend a ship mortgage to a
vessel's earnings in the absence of a specific pledge. The court held that a ship mortgage does not have the same status
as a maritime lien, which may include freights, and that the two security devices to serve different functions).

Holding that a claim for unpaid insurance premiums does not give rise to a maritime lien, and finding that a first
preferred ship mortgage was valid and that there were no equitable grounds for denying the priority of the mortgage, the
court held that a P & I club's claim of lien for calls and assessments was subordinate to the mortgage. West of England
Ship Owners Mut. Protection and Indem. Ass'n (Luxembourg) v. Patriarch S.S. Co., 491 F. Supp. 539, 1981 A.M.C. 423
(D. Mass. 1980) .

Where the mortgage and note contain provisions for payment of reasonable attorney's fees should collection become
necessary, such liens will have the same rank as the principal mortgage indebtedness: The Home, 65 F. Supp. 94, 1946
A.M.C. 585 (W.D. Wash. 1946) ; Nova Univ. of Advanced Tech., Inc. v. M/V Gypsy, 331 F. Supp. 721, 1972 A.M.C. 435
(S.D. Fla. 1971) ; United States v. Barge Cape Flattery I, 1972 A.M.C. 345 (W.D. Wash. 1972) ; Boston Safe Deposit
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& Trust Co. v. M/V Dulcinea, 1992 A.M.C. 474 (N.D. Cal. 1991) (Where government has right to sue vessel in rem for
civil penalties arising before recordation of ship mortgage, government has preferred maritime lien.)

(n2)Footnote 2. International Paint Co. v. M/V Mission Viking, 637 F.2d 382, 1981 A.M.C. 1487 (5th Cir. 1981) ,
clarified, 642 F.2d 160 (5th Cir. 1981) (wages of the crew of a vessel have priority over all claims on the vessel, even
the claims of one holding a preferred ship mortgage. This applies, equally, to crew members employed directly by the
ship and those employed by an independent contractor. "[O]ne who advances money to pay crew's wages is entitled to a
maritime lien of the same rank." Therefore, an employer who pays the salaries of his employees receives a subrogated
right to their priority lien against the shipowner (the crew members' right to bring an in personam action for unpaid
wages) and the ship (the crew members' right to bring an in rem action for unpaid wages)).

A problem persists as to whether the use of "crew" in the Ship Mortgage Act encompasses a narrower group of people
than "seamen" under the general maritime law. If it does, then the presence of a mortgage could conceivably cut off
certain wage claims and not others. See Chance v. United States, 266 F.2d 874 (5thCir. 1959) (seaplane pilot who
spotted fish for fishing fleet not member of crew); Payne v. S.S. Tropic Breeze, 423 F.2d 236 (1st Cir.) , cert. denied,
400 U.S. 964, 91 S. Ct. 363, 27 L. Ed. 2d 383 (1970) (crew does not include a master who is given a lien by foreign
law); New England Fish Co. v. Barge or Vessel Sonya, 332 F. Supp. 463 (D. Alaska 1971) (To qualify as a crew
member it is necessary to serve aboard a vessel in navigation. The court failed to consider the 1 U.S.C. § 3 definition of
vessel as an object "capable" of being used in navigation as controlling. See Vol. 1 Chapter X).

(n3)Footnote 3. Oriente Commercial, Inc. v. M/V Floridian, 529 F.2d 221, 1975 A.M.C. 2484 (4th Cir. 1975) (the
definition of "tort" as a preferred maritime lien under the Ship Mortgage Act includes cargo damage due to the negligent
operation of the ship as a common carrier and such a claim for cargo damage outranks both the preferred ship mortgage
and supply and repair liens. The Ship Mortgage Act "draws no distinction between cargo claims that sound in tort, the
so-called hybrid liens, and any other type of claim for damages arising out of tort. While Congress might have been well
advised to subordinate cargo claims, it flatly granted priority to all claims arising out of tort. The result reached by the
district court and pressed by the United States would carve out an exception to the statute, unwarranted by its language.
Whatever Congress meant, it stated that all tort liens are prior to preferred mortgage liens. In light of cases decided both
before and after enactment of the Ship Mortgage Act holding that cargo claims such as those in the instant case sound in
tort, we cannot say that Congress intended something else. Accordingly, we hold that the claims arose out of tort and
are preferred maritime liens having priority over the preferred mortgage lien" ); Kopac Int'l, Inc. v. Bold Venture, 638
F. Supp. 87, 1987 A.M.C. 182 (W.D. Wash. 1986) (to characterize a time charterer's claims as torts would violate the
Ship Mortgage Act [repealed in1988 and replaced by 46 U.S.C. §§ 31301-31330] which conferred lien priority status on
preferred ship mortgages. The latter must be protected to ensure continued private investment in shipping. Therefore,
listing them as priority lien holders coming before a time charterer, who also has a contract lien, is in line with the
purposes of the provision); All Alaskan Seafoods, Inc. v. M/V Sea Producer, 882 F.2d 425 (9th Cir. 1989) (maritime
liens for cargo damage outrank prefered mortgage liens on common carrier vessels since the breach of their duties
sounds in tort.)

(n4)Footnote 4. See Chapter VI § 70a infra.

(n5)Footnote 5. However, it should be noted that all foreign preferred ship mortgages are outranked by contract
liens for necessaries furnished in the United States.

46 U.S.C. § 31326 provides:

"(a) When a vessel is sold by order of a district court in a civil action in rem brought to enforce a preferred mortgage
lien, any claim in the vessel existing on the date of sale is terminated, including a possessory common law lien of which
a person is deprived under section 31325(e)(2) of this title, and the vessel is sold free of all those claims.

"(b) Each of the claims terminated under subsection (a) of this section attaches, in the same amount and in accordance
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with their priorities to the proceeds of the sale, except that

(1) the preferred mortgage lien has priority over all claims against the vessel (except for expenses
and fees allowed by the court, costs imposed by the court, and preferred maritime liens) and

(2) for a foreign vessel, the preferred mortgage lien is subordinate to a maritime lien for necessaries
provided in the United States.

The presence of a preferred ship mortgage does not alter the rank of preferred maritime liens among themselves: 46
U.S.C. § 974. Thus, wages will continue to generally outrank salvage and tort claims in the same manner as they have
under the general maritime law.

(n6)Footnote 6. Bay State Yacht Sales, Inc. v. Squantum Engine and Service Co., Inc., 1991 A.M.C. 94 (Mass.
Bankr. 1990) (maritime liens for supplies outrank the lien of a bankruptcy trustee); Banco de Credito Industrial, S.A. v.
Tesoreria General, 990 F.2d 827 (5th Cir. 1993) (claim for pension and insurance is subordinate to preferred mortgage
lien of foreign mortgage.)

(n7)Footnote 7. Oil Shipping v. Royal Bank of Scotland, 1993 A.M.C. 1774 (E.D. Pa. 1993) (Following the
determination of lien rights, the district court concluded that Royal Bank's preferred mortgage had priority over a
supplier of fuel claiming a maritime lien. Pursuant to U.S.C. § 31326(b), the court concluded that Royal Bank's
mortgage preeminates because the supplier's liens arose in 1991, subsequent to the 1989 execution and registration of
the mortgage by Royal Bank.). Mobil Sales and Supply Corp. v. The Vessel Panamax Venus, 804 F.2d 541, 1987
A.M.C. 305 (9th Cir. 1986) (a preferred ship mortgage has priority over a maritime lien for supplies delivered to the
vessel in foreign port. It was of no effect that the supplyman was a U.S. corporation or that the contracts under which
the lien arose were negotiated or "substantially performed" in the United States by American parties. The Lien Act gives
priority to a supplyman only when supplies are furnished to a vessel in the United States); Bank of St. Charles & Trust
Co., Inc. v. Admiral Towing Co., Inc.,1977 A.M.C. 1864 (E.D. La. 1976) (claims for repairs, supplies,and collision
damages that accrued before recordation of the preferred ship mortgage were preferred maritime liens that outranked
maritime liens arising after the recordation of the mortgage); First Nat'l Bank of New Bedford v. The Little Growler,
1981 A.M.C. 977 (D. Mass. 1980) (a preferred ship mortgage has priority over general maritime liens acquired
subsequent to the recording of the mortgage).

If a repair is undertaken before the recordation of the mortgage and extends beyond the recording date, the repairman
may still assert his lien for the total repair price as against the mortgage: The New York, 288 F. 83 (E.D.N.Y. 1923) ;
The Eastern Shore, 31 F. Supp. 964, 1940 A.M.C. 388 (D. Md. 1940) .

(n8)Footnote 8. Oil Shipping (Bunkering) B.V. v. Sonmez Denizcilik VeTicaret A.S., 10 F.3d 1015, 1023-24 (3d
Cir. 1993) (Ship Mortgage Act supercedes the need for a choice of lien analysis.).
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§ 53. Priority as Affected by Laches.

Whenever laches are mentioned in a priority contest it can mean either of two things: a claimant may be guilty of laches
as against the vessel owner in which case the lien may be lost altogether, or the claimant may merely be guilty of having
waited too long to bring his lien to the attention of subsequent innocent lienors in which case his lien will be
subordinated to theirs. n1 However, as in the case of establishing priorities, the presence of a preferred ship mortgage
can effectively reverse all normal expectations. A pre-mortgage lienor can conceivably be innocent of laches with
respect to the mortgagee on the date of the mortgage n2 and yet be guilty with respect to a post-mortgage lienor.
Nevertheless, such neglect will not act to alter any of the priorities dictated by the Ship Mortgage Act. n3

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawMaritime LiensDefensesAdmiralty LawMaritime LiensPriority & SourcesGeneral OverviewAdmiralty
LawMaritime LiensPriority & SourcesContractsShip Mortgages

FOOTNOTES:
(n1)Footnote 1. Cf. Bank of St. Charles & Trust Co. v. Admiral Towing Co., Inc., 1977 A.M.C. 1864 (E.D. La. 1976)
(laches did not bar recovery by a preferred maritime lien holder where the subordinate lien holders did not suffer any
prejudice by the failure of the preferred lien holder to institute proceedings against the vessel prior to the filing of the
foreclosure proceeding). The Nebraska, 69 F. 1009 (7th Cir.1895) ; The Morning Star, 1 F.2d 410, 1924 A.M.C. 1571
(W.D. Wash. 1924) ; The Oregon, 6 F.2d 968, 1925 A.M.C. 1271 (2d Cir. 1925) ; The John Cadwalader, 99 F.2d 678,
1937 A.M.C. 395 (3d Cir. 1938) ; Nat'l Shawmut Bank of Boston v. The Winthrop, 129 F. Supp. 661, 134 F. Supp. 370
(D.Mass. 1955) (In the case of laches against subsequent lienors as compared to laches against the owner "we are
concerned with the length of time the lien has existed during which the lienor could have openly enforced his lien, and
not with what private efforts, successful or otherwise, he had made to reduce it."); Merchants & Marine Bank v. The
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T.E. Welles, 289 F.2d 188 (5th Cir. 1961) .

(n2)Footnote 2. The date of the recording and indorsement of the mortgage should be the guide for determining
laches and not the date when the original complaint was filed: Nat'l Shawmut Bank of Boston v. The Winthrop, 129 F.
Supp. 661, 134 F. Supp 370 (D. Mass. 1955) ; Patterson Shrimp Co., Inc. v. O/S Freedom, 211 F. Supp. 852 (S.D. Tex.
1962). Contra, Gulf Coast Marine Ways, Inc. v. The J.R. Hardee, 107 F. Supp. 379, 1952 A.M.C. 1124 (S.D. Tex. 1952)
.

In Pascagoula Dock Station v. Merchants & Marine Bank, 271 F.2d 53, 1959 A.M.C. 2207 (5th Cir. 1959) , the court
indicated that for a pre-mortgage lienor to lose his priority with respect to a preferred mortgage, he must be guilty of
real laches, and not simply the type of delay which normally acts to subordinate liens.

(n3)Footnote 3. Nat'l Shawmut Bank of Boston v. The Winthrop, 129 F. Supp. 661, 134 F. Supp 370 (D. Mass.
1955) .
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§ V.syn Synopsis to Chapter V: DISCHARGE OF LIENS.

§ 61. Waiver.

§ 62. Laches.

§ 63. Bond.
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§ 66. Destruction of Vessel.

By Thomas A. Russell n*
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Woolley Cogswell Nakazawa & Russell, Long Beach, California. He wishes to express his appreciation to Richard J.
Nikas for his research assistance.
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§ 61. Waiver.

The Commercial Instruments and Maritime Lien Act n1 provides that nothing in that Act shall "prevent a mortgagee or
other lien holder from waiving or subordinating at any time by agreement or otherwise the lienholder's right to a lien,
the priority or, if a preferred mortgage lien, the preferred status of the lien." n2 Thus, though under the Act it is not
necessary to allege or prove that credit was given to the vessel, n3 and a presumption arises in favor of the supplier
claiming alien, n4 it is equally clear that the waiver need not be by an express agreement. n5 When there is, in fact, an
express agreement waiving the lien, no lien can be claimed, nor can such a lien be reinstated under changed conditions.
n6

The difficulties concerning an alleged waiver arise when there is no express renunciation, but there is an agreement
stipulating for another form of security. In such cases, if the creditor wishes to safeguard himself against any adverse
construction denying a lien, he should stipulate to the continued liability of the vessel. n7

Because these security agreements may operate as a waiver of the right to a lien absent provisions to the contrary,
litigation has centered about the question of whether a contract has been made waiving alien which the law otherwise
gives. In the absence of express renunciation in the contract, the party alleging waiver must come forth with evidence
that the supplies or services would not have been furnished but for the new arrangement. n8 This may be accomplished,
for example, by producing trade acceptances which had been delivered pursuant to a contract (containing recitals
establishing waiver) for the purpose of guaranteeing payment of the purchase price, n9 by proving that funds for
supplies had been advanced inconsideration of a favorable option, n10 or by showing the existence of any other
arrangement demonstrating an intent to rely on a substitute personal agreement. n11

However, the mere acceptance, by the person who has furnished necessaries to a vessel, of the promissory note of the
owner of such vessel, does not alone result in a waiver. n12 It must be shown that the intention of the parties was in fact
to waive the lien. A distinction is made between instances where additional security is taken at the time the supplies are
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furnished and instances where it is taken subsequently. n13 In the former case a strong implication exists that the credit
of the vessel was not relied upon while in the latter case the court will look more closely at the agreement to determine
if there was an intention to waive the lien on the vessel. Thus, the expression of confidence by the creditor that the
former owner of the vessel will pay the obligation does not indicate an intention to waive his lien. n14 And, an
agreement in which the creditor relies on the earnings of the vessel for payment indicates that he is unwilling to accept
the personal liability of the owner and is not interpreted as a waiver. n15 But, the intention to waive the right to a lien
may be found where the creditor looks to third persons who have guaranteed payment to satisfy a claim. n16

Not only is the acceptance of a note insufficient to establish waiver, but also, the commencement of an action against
the owner of the vessel will fail to deprive a creditor of his lien on the vessel. n17 In both cases the determining factor is
whether the parties manifested an intent to forego their right to impose alien. However, intent is not important where a
claimant fails to honor an agreement for deferred payment and chooses to seize the vessel to enforce his lien. In this
event he is deemed to have waived his lien until the expiration of the credit period. n18

The intention to waive is a crucial factor in determining whether a seaman has relinquished his lawful right to a lien on
the vessel for wages. n19 This right will be preserved unless it is clearly shown "that a waiver of the lien and an
exclusively personal credit formed part of the contract of hiring." n20 Slight or contradictory proofs will not be
sufficient to rebut the presumption of law which is essential to the protection of seamen.

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawMaritime LiensDefensesAdmiralty LawMaritime LiensPriority & SourcesContractsMaritime Lien
ActAdmiralty LawMaritime LiensPriority & SourcesContractsShip MortgagesAdmiralty LawMaritime LiensPriority &
SourcesContractsWagesContracts LawContract Conditions & ProvisionsWaiversGeneral Overview

FOOTNOTES:
(n1)Footnote 1. 46 U.S.C. §§ 31301-31343. The Red Lion, 22 F.2d 329 (E.D.N.Y. 1927) .

(n2)Footnote 2. 46 U.S.C. § 31305. See International Paint Co. v. M/V Mission Viking, 637 F.2d 382, 1981
A.M.C. 1487 (5th Cir. 1981) , clarified, 642 F.2d 160 (5th Cir. 1981) (A preferred ship mortgage has priority over
most other claims unless that priority is waived. 46 U.S.C. § 953. Where a preferred ship mortgage contains a clause
that declares that priority is not waived and another clause that excepts liens for wages and salvage from that priority,
the two clauses are not ambiguous and do not constitute a waiver of the preferred ship mortgage's statutory priority. A
clause forbidding an owner of a vessel to incur any liens on the vessel except for certain limited liens, such as crew's
wages and salvage, does not act as a waiver of a preferred ship mortgage's priority.).

(n3)Footnote 3. 46 U.S.C. § 31342(a)(3).

(n4)Footnote 4. 46 U.S.C. § 31341. See Lake Union Drydock Co. v. M/V Polar Viking, 446 F. Supp. 1286, 1978
A.M.C. 1477 (W.D. Wash. 1978) (A lien will not be deemed waived merely by the lienor's entering into negotiations
with the shipowner for the payment of outstanding indebtedness absent an indication that by such act he intended to rely
solely on the personal credit of the owner.).

(n5)Footnote 5. Globe Barge, Inc. v. Johness Hunter, Inc., 1986 A.M.C. 1989 (E.D. La. 1986) (In its action for
damage to its barge by a tug, plaintiff accepted a letter of undertaking from the P & I insurer of the tug's time charterers
in lieu of arresting the vessel. After the insurer became insolvent and suits against it were stayed by a state court,
plaintiff arrested the tug. The court vacated the arrest, holding that plaintiff's voluntary acceptance of alternative
security in lieu of arrest transferred plaintiff's lien from the vessel to the security and prohibited plaintiff from seizing
the vessel thereafter for the same claim.); Ferromet Resources, Inc. v. Chemoil Corp., 5 F.3d 902, 904 (5th Cir. 1993)
(supplier's acceptance of receipt denying lien after delivery of bunkers to vessel may constitute waiver of lien).
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(n6)Footnote 6. Marshall & Co. v. The President Arthur, 279 U.S. 564, 49 S. Ct. 420, 73 L. Ed. 846 (1929) (one
may not occupy inconsistent positions and still retain a lien; thus, in the instant case where coal would not have been
furnished but for the personal contract, coupled with the fact that the contract did not provide for a lien on the vessel but
specifically recited that "it stated the entire contract between the parties and that there was no outside agreement or
understanding" the right to a lien was waived); John T. Clark & Son v. Neris Shipping Co., 1974 A.M.C. 1489
(S.D.N.Y. 1974) ("The holding in Marshall has made matters perilous for the materialman who deals with the owner of
his agent in that he may find that, because of his failure to pay great attention to the formal aspects of the transaction, he
has waived his right to a lien on the ship ... This is the position in which [plaintiff] has placed itself. Its conduct is
entirely inconsistent with an intent to preserve its lien. Its contract with [defendant] contained no expression of a
reservation of its right to a lien; it has forwarded bills to the [time charterer's] agent and no services have been billed to
the ship or its owner; and it has requested and received advance payments (constituting 40% of the total bill) from the
agents. [footnotes omitted] Each of these actions has ... been held to constitute conduct inconsistent with the
preservation of a lien."); The Astorian, 57 F.2d 85 (9th Cir. 1932) (agreement to advance charterer money to purchase
supplies for vessel, in consideration of option to purchase charterer's fish and lobster catch for five years at market
prices, held a waiver of right to maritime lien); In re Marine Transit Corp., 94 F.2d 7, 1938 A.M.C. 743 (2d Cir. 1938)
("In considering the question of waiver, there is a wide difference between taking a security at the time the supplies re
furnishedto the vessel and taking one thereafter. In the first situation insistence upon a security may indicate that the
credit of the vessel was not relied upon; and without such reliance no lien arises. Marshall & Co. v. The President
Arthur, 279 U.S. 564, 49 S. Ct. 420, 73 L. Ed. 846 . As that case shows, the facts are strictly construed to imply a
'waiver' of lien in the first situation. But there is much less ground for implying a waiver in the second situation, that is,
after a lien has once been acquired. The maritime lien is a proprietary right in the vessel itself and is distinct from the
personal liability of the owner. The taking of a security for performance of the owner's personal obligation should not be
construed as evidencing an intention to relinquish the existing lien on the vessel unless such intention clearly appears.");
Dampskibsselskabet Dannebrog v. Signal Oil & Gas Co. of Calif., 310 U.S. 268, 60 S. Ct. 937, 84 L. Ed. 1197, 1940
A.M.C. 647 (1940) (a materialman is entitled to furnish supplies upon the credit of the vessel as well as upon that of the
charterer; the lien is not defeated by the fact that the charterer has promised the owner to pay if the charter party does
not prohibit charterer's imposition of liens on the vessel); MMI Int'l, Inc. v. M/V Skyros, 1991 A.M.C. 1264 (N.D. Cal.
1990) (Plaintiff subcharterer had no valid maritime lien against a vessel where the head charter contained a prohibition
of liens clause that did not appear in the subcharter contract. As an experienced participant in the shipping business,
plaintiff, by reasonable diligence, could have learned whether the vessel was already under a charter which contained a
prohibition of liens clause.). See 46 U.S.C. §§ 30101 and 31301 et seq. with respect to statutory presumption that
crediting the vessel entitles one to a lien); The Bronx, 246 F. 809 (2d Cir. 1917) (maritime lien is presumed, on proof of
delivery of lawful supplies, until the presumption is destroyed by affirmative proof of agreement that the promising
party was to be exclusively liable for payment).

(n7)Footnote 7. See Ns. 2 and 6 supra.

(n8)Footnote 8. The A. S. Sherman, 51 F.2d 782 (N.D.N.Y. 1930) (one charging waiver of lien and holding the
charter exclusively liable has the burden of establishing the waiver); Point Landing, Inc. v. Alabama Dry Dock &
Shipbuilding Co., 261 F.2d 861 (5th Cir. 1958) (in deference to the Commercial Instruments and Maritime Liens Act,
46 U.S.C. §§ 3010, 31301-31343, which declares that "it shall not be necessary to allege or prove that credit was given
to the vessel" courts have imposed on the party attacking the lien the burden of proving that the personal credit of the
owner alone was relied upon); The Dana, 271 F. 356 (E.D.N.Y. 1921) (The facts did not show reliance upon nor
personal credit given to charterer and therefore "nothing would rebut the presumption and the positive evidence that
credit was given to the vessel, unless definite language had been proven, indicating that an express agreement by the
charterer to pay the bill was entered into, and that no lien was to be sought. In fact, a lien might have existed, even
though an additional contract in the nature of a guaranty was made"); The City of Helena, 25 F. Supp. 864 (E.D. Mo.
1939) (party claiming waiver must rebut statutory presumption that master had authority to bind vessel for supplies
furnished); Fielder v. Bay Constr. Co., 5 F.2d 227, 1925 A.M.C. 1214 (5th Cir. 1925) (An agreement in which creditor
relies on the earnings of the vessel for payment indicates that he is unwilling to accept the personal liability of the
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owner and is not a waiver of the lien.).

(n9)Footnote 9. Marshall & Co. v. The President Arthur, 279 U.S. 564, 49 S. Ct. 420, 73 L. Ed. 846 (1929) .

(n10)Footnote 10. The Astorian, 57 F.2d 85 (9th Cir. 1932) .

(n11)Footnote 11. See John T. Clark & Son v. Neris Shipping Co., Inc., 1974 A.M.C. 1489 (S.D.N.Y. 1974) ;
Ramsay Scarlett & Co.v. S.S. Koh Eun, 462 F. Supp. 277, 1979 A.M.C. 970 (E.D. Va. 1978) (The burden of proving a
waiver of a statutory lien of a supplier of necessaries is on the party attacking the lien and the burden must be met by
clear and affirmative proof. Therefore, the court held that, given the substantial debt that the time charterer owed the
stevedore and the fact that the stevedore took an assignment of freights due the ship before performing its services, the
stevedore did not waive its lien against the vessel.) (Citing 2 Benedict on Admiralty § 61.); Farrell Ocean Servs. v.
United States, 681 F.2d 91, 1983 A.M.C. 1077 (1st Cir. 1982) (Absent an "argument or otherwise" a transporter of
vessels to a repair site did not waive its right to a maritime lien against the vessels merely because it was aware that the
repairer was operating on a cash-on-delivery basis when it signed the contract and failed to expressly retain the right to
a lien; it failed to negotiate directly with the vessels' owners; it submitted an invoice for payment due solely to the
repairer; and it accepted partial payment from the repairer. These actions did not raise a presumption that plaintiff
waived its right to a lien. "The party entitled to the lien must have taken affirmative actions that manifest a clear
intention to forgo the lien."); S.E.L. Maduro, Inc. v. M/V Antonio de Gastaneta, 1990 A.M.C. 2097 (S.D. Fla. 1990) (To
overcome the presumption that one furnishing marine necessaries to a vessel has acquired a maritime lien, and to
establish waiver of a maritime lien, a shipowner must prove that the creditor deliberately intended to forgo this valuable
privilege and to rely solely on the personal credit of a person or entity other than the vessel.).

(n12)Footnote 12. The Denelfred, 59 F.2d 213 (E.D. Mich. 1932) ("mere acceptance, by a person who has
furnished necessaries to a vessel, of the promissory note of the owner of such vessel, does not, in itself, constitute, or
result in, such a waiver, unless shown to have been accepted with that intention"); See The Emily Souder, 84 U.S. (17
Wall.) 666, 21 L. Ed. 683 (1873) ; Meyer v. Tupper (The St. Lawrence), 66 U.S. (1 Black) 522, 17 L. Ed. 180 (1862) (at
time notes given, it was understood by the parties that they were not to discharge or affect his lien. In dicta, Taney states
that "if the notes had been surrendered, the party would have a right to stand upon his original contract, and to seek his
remedy in the forum to which it originally belonged, as fully as if the notes had never been given"). James T. Easton,
49 F. 656 (E.D.N.Y. 1892) (when a note is received at the time of contracting the debt, there is a presumption that it was
taken in payment, but when such note is received for a pre-existing debt, the presumption is the reverse); The City of
Seattle, 61 F.2d 763 (2d Cir. 1932) ; The Hattie Thomas, 262 F. 943 (2d Cir. 1920) ; The Odysseus III, 77 F. Supp.
297 (S.D. Fla. 1948) ; Point Landing, Inc. v. Alabama Dry Dock Shipbuilding Co., 261 F.2d 861 (5th Cir. 1958) ; The
Marsodak, 94 F.2d 339, 1938 A.M.C. 110 (4th Cir. 1938) (letter acknowledging receipt of purchaser's check marked "in
settlement of our bill" not a waiver where account had been separated into two parts and bill sent to purchaser only for
part of account which purchaser had agreed to pay): N.M. Paterson & Sons Ltd. v. Birchglen, 1991 A.M.C. 978 (Fed.
Ct. Can. 1990) (Plaintiff had an in rem claim against defendant tug owner following a collision, and tugs' underwriters
provided plaintiff with a letter of undertakng to make good any damage award against the tugs. Wishing to dispose of
the tugs free of encumbrances, the tugs' owner moved to have the court declare that plaintiff's acceptance of the insurers'
undertaking extinguished the maritime lien. The court declined to issue the declaratory order on the ground
that,although the risk of the security being reduced by insolvency among the underwriters was more hypothetical than
real, such risk nevertheless existed to an equal extent to both the current lien holder and a subsequent purchaser. The
court would not interfere at this stage to shift the risk from one side to the other.).

(n13)Footnote 13. James T. Easton, 49 F. 656 (E.D.N.Y. 1892) .

(n14)Footnote 14. Emerson v. Smith, 44 F.2d 106 (3d Cir. 1930) (creditor's belief that former owner of vessel
would pay bill is not a waiver of the lien).

(n15)Footnote 15. Fielder v. Bay Constr. Co., 5 F.2d 227, 1925 A.M.C. 1214 (5th Cir. 1925) .
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(n16)Footnote 16. Whiting v. Rubinstein, 10 Wash. 2d 5, 116 P.2d 305 (1941) ; Nacirema Operating Co. v. S.S.
Al Kulsum, 407 F. Supp. 1222 (S.D.N.Y. 1975) (A stevedore had the right to assert a maritime lien against the ship even
though at all times the stevedore contracted and dealt with a general agent engaged by the time charterer and not by the
ship's owners. The court held that, in the circumstances of this case, where the stevedore had no knowledge of the time
charter arrangement, to construe the stevedore's exclusive dealings with the charterer as a waiver of its lien would be
unfaithful to Congressional intent behind the 1971 amendment to the Federal Maritime Lien Act, 46 U.S.C. § 973. The
court took exception to the rationale of J.T. Clarke & Son v. Neris Shipping, 1974 A.M.C. 1489 (S.D.N.Y. 1974) : "In
light of this clearly expressed Congressional intent, we cannot agree with the implication in the Clarke case that the
stevedore must by his conduct show an intention to retain the maritime lien. Rather the relevant question is whether the
stevedore has clearly manifested an intention to forego the lien in favor of some other security. ... Here the mere fact
that [the stevedore] looked to [the time charterer] in the first instance, that it rendered bills to [the time charterer's
agent], which made an advance payment, is not sufficient to indicate that there was an implied waiver of its right to a
lien against the ship should [the agent] and [the time charterer] be unable to pay for the services rendered... [The
stevedore] took no action either affirmatively to retain its lienor to waive it. In these circumstances, given the strong
Congressional policy in favor of protecting the stevedore, the statutory presumption of a lien on the vessel must prevail.
Any other rule would emasculate the Congressional intent in the 1971 amendment to the Ship Mortgage Act.").

(n17)Footnote 17. The Eastern Shore, 24 F.2d 443, 1928 A.M.C. 327 (D. Md. 1928) (judgment in action at law
against owner of vessel for value of coal supplied, which remains unsatisfied, is not a bar to assertion of action in rem
against the vessel for satisfaction of same claim); The Bros. Apap, 34 F. 352 (E.D.N.Y. 1888) ; Pendergast v. The
General Custer, 77 (10 Wall.) 204, 19 L. Ed. 944 (1870) ; The Kalorama, 77 U.S. (10 Wall.) 204, 19 L. Ed. 941 (1870)
.

(n18)Footnote 18. Veverica v. Drill Barge Buccaneer No.7, 488 F.2d 880, 1974 A.M.C. 26 (5th Cir. 1974) ("We
are unwilling to open the extraordinary and costly in rem remedy to those who have so little regard for their own
agreements and the reasonable expectations of others.").

(n19)Footnote 19. The Sirocco, 7 F. 599 (E.D.N.Y. 1881) (the presumption of the maritime law is that services
performed by seamen on board a vessel are rendered upon the credit of the vessel, as well as that of the master and
owners, and by that law, seamen acquire a lien for their wages in all cases unless it appears a waiver of the lien and an
exclusively personal credit formed part of the contract of hiring); The L. L. Lamb, 31 F. 29 (E.D. Mich. 1887) (proof of
waiver must show that seamen not only knew of charter party stipulation that charterers would be liable for their wages,
but also that they agreed to look to the charterer in lieu of the vessel); The Gen. J. A. Dumont, 158 F. 312 (E.D. Va.
1907) (provisions of a charter party cannot deprive a seaman of his right to a lien on the vessel); Gayner v. The New
Orleans, 54 F. Supp. 25, 1944 A.M.C. 462 (N.D. Cal. 1944) (seaman's lien is a property right given by law which arises
wholly as a result of services to vessel and not by voluntary agreement; therefore, it cannot be contractually waived
except for valid consideration).

(n20)Footnote 20. The Sirocco, 7 F. 599 (E.D.N.Y. 1881) .
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§ 62. Laches.

As a general rule, those liens arising under the Commercial Instruments and Maritime Liens Act and any other liens not
already subject to a fixed statute of limitation should be enforced with a high degree of diligence since "courts do not
look with favor on delays", except if proven reasonable. n1 Failure to use due diligence will subject the creditor to the
defense of laches and thereby effectively terminate the right to a lien. To succeed in such a defense, proof must be
tendered of unreasonable delay in the assertion of a lien, and that as a result of the delay, the debtor substantially altered
his position to his prejudice. n2 Since the doctrine of laches is an equitable principle, courts have wide discretion in its
application and make their determinations on the basis of the particular circumstances of each case. n3 Analogy is
frequently made to the local statute of limitations, but it serves solely as a guide and not a binding period of time after
which a lien must be deemed waived. n4 However, since most liens formerly created by state statute, i.e., liens for
repairs, supplies and services furnished to the vessel, are now recognized by the Commercial Instruments and Maritime
Liens Act which supersedes the operation of these state statutes, it is unclear why state prescriptive provisions should
continue to be accorded any weight at all. n5 The only instances in which these statutes are conclusive are where the
lien arises by virtue of a state statute, e.g., the New York State Lien Law. n6

A critical factor is ascertaining whether laches is a valid defense n7 is the relationship of the parties. Because of the
secret nature of liens, delay is more likely to prejudice an innocent third party than the original contracting parties, and
thus, prejudice is more easily proved if the creditor could not reasonably be apprised of the existence of a lien. Where
the original owner of a vessel is asserting the defense of laches, the crucial element is the damage to him that has
resulted from the delay rather than the actual delay. n8 Having authorized the lien, actually or constructively, he has the
opportunity to protect himself and would not be unfairly surprised no matter how great the delay. It is irrelevant that he
has lost evidence because of the delay. n9 The innocent purchaser, however, is rarely aware of the existence of a lien, so
that if in fact he is not actually or constructively aware of the lien, a claim will be barred after a reasonable time has
passed. n10 But here again, the mere lapse of time is not sufficient. There must be present circumstances which
evidence adequate opportunity to enforce a lien. If the vessel is abroad or out of the claimant's reach for a substantial
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portion of the time between the accrual of the lien and the attempt to enforce it, laches will not be an adequate defense.
n11 Of course, if her home port is abroad, the due diligence requirement is not satisfied by awaiting her return to the
port where the claim arose. n12

Laches is totally inapplicable in certain instances, as where a recorded mortgage is foreclosed after great delay, n13
since it is presumed that the recording places all concerned parties on notice of the lien's existence. Additionally,
governments are generally immune from the defense of laches. "There is sound reason why the government, because of
its multitudinous affairs, should be protected against the negligence of its numerous officers, and should not be barred
from asserting claims in the interest of the public by the mere lapse of time." n14 Exception is made, however, where
allowing the government to escape this defense would be grossly inequitable to an innocent party, unaware of the claim.

Where several remedies are available to the creditor to effectuate his claim, the fact that the creditor is pursuing an
alternative method of recovery will not serve to bar the application of laches. n15

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawMaritime LiensDefensesAdmiralty LawMaritime LiensPriority & SourcesContractsAuthorityAdmiralty
LawMaritime LiensPriority & SourcesContractsMaritime Lien ActAdmiralty LawPractice & ProcedureFederal
Preemption

FOOTNOTES:
(n1)Footnote 1. The John Dillon, 46 F. 527 (D. N.J. 1891) ("it has therefore been uniformly held by courts of
admiralty that, if reasonable opportunity exists for the enforcement of such liens, and such opportunity be suffered to
pass without action on the part of the lienor, such failure to act will be regarded as an abandonment of the right to
enforce the lien in rem ''); The Lyndhurst, 48 F. 839 (S.D.N.Y. 1892) ("The period of limitation of liens in admiralty, as
against a bona fide purchaser, is 'a reasonable opportunity to enforce them.' "); Standard Transp. Co. v. Wood Towing
Corp., 64 F.2d 282 (4th Cir. 1933) (no complaint or demand for damages made until three years after collision);
Willard v. Dorr, 3 Mason 161 ("Courts of admiralty, like courts of equity, will refuse their aid to enforce old dormant
demands. It prescribes a rule to itself, to analogy, to statutes of limitation. They are rules of repose; otherwise demands
would spring up after the evidence to repel them was gone by the death or dispersion of witnesses, or by the loss of
important documents."); The Prilla, 21 F. Supp. 383 (D. Mass. 1937) ; The Everosa, 93 F.2d 732, 1938 A.M.C. 82 (1st
Cir. 1938) ; The Salvator, 35 F. Supp. 558 (D.Mass. 1940) ; Merchants & Marine Bank v. T.E. Wells, 289 F.2d 188,
1961 A.M.C. 1042 (5th Cir. 1961) ; United States v. S.S. Lucie Schulte, 343 F.2d 897 (2d Cir. 1965) (one asserting a
maritime lien on a chartered vessel is obliged to move promptly, so that the owner may effectively pursue his rights of
indemnification against the charterer); Eddie B (Waterways Marine, Inc. v. Brooks Liquid Transport, Inc.), 291 F.
Supp. 703, 1968 A.M.C. 2718 (N.D. Ill. 1968) (waiver where "plaintiffs did not file a notice of their claim in the port of
dcumentation hellip; as set forth in 46 U.S.C. § 921 et seq. '' and where "plaintiffs disregarded a notice from [a credit
association], and also missed three opportunities to arrest the vessel, even though they knew that defendant ... was
several months in default."); Fla. Bahama Line v. Steel Barge "Star 800" of Nassau, 433 F.2d 1243 (D. Fla. 1970)
(where no demonstrable indication of debt asserted until forty-one months after lien for wharfage and repair accrued,
lien barred by laches); Tagaropulos v. S.S. Santa Paula, 502 F.2d 1171 (9th Cir. 1974) (laches where plaintiff filed no
home port lien pursuant to 46 U.S.C. § 925(a), and never attempted to arrest vessel for over two years despite the fact
that the term of credit for supplies furnished as 30 days); Stevens Technical Servs., Inc. v. S.S. Brooklyn, 885 F.2d 584,
1990 A.M.C. 363 (9th Cir. 1989) (Where a supplier of repair services innocently credited payment to the wrong
account, it retained its maritime lien against the proper debtor and would not be estopped from enforcement. The
two-year delay in filing an enforcement action was not evidence of an intent to waive the lien as there was no
inconsistency in the creditor's trying to collect payment before foreclosing.); Key Bank of Puget Sound v. Alaskan
Harvester, 1990 A.M.C. 853 (W.D. Wash. 1989) (Plaintiff mortgagee was entitled to summary judgment with respect to
the validity of its preferred mortgage under the Ship Mortgage Act, 46 U.S.C. § 911 (1982), amended as U.S.C. § 30101
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et seq (effective Jan. 1, 1989), despite its six-month delay in declaring the preferred ship mortgage in default. Their
superior lien claim would not be subordinated under the doctrine of equitable subordination. Although the intervening
suppliers of necessaries were injured by the delay, the court found that the mortgagee did not act inequitably where
there was no evidence thatthe mortgagee and the mortgagor "contrived" a "financial scheme" to destroy the suppliers'
liens or "subvert the purposes of the Maritime Liens Act." (Citing Wardley Intern'l Bank, Inc. v. M/V Naispit, 841 F.2d
259, 1988 A.M.C. 1521 (9th Cir. 1988)) ; Key Bank of Puget Sound v. Alaskan Harvester, 738 F.Supp. 398, 1990
A.M.C. 853, 862 (W.D. Wash. 1989) (A seaman's application for leave to intervene was granted over plaintiff
mortgagee's objection, despite the fact that it was made seven weeks after the entry of default. Pursuant to 46 U.S.C. §
31326(b)(1), the seaman's lien for unpaid wages was superior to all others, including the prefered mortgage lien. The
delay in the seaman's filing would not defeat his claim since he appeared to have acted diligently in seeking redress
from his employers and in applying to intervene in this action, and the court recognized the special treatment usually
accorded seamen for wage liens.); Key Bank of Washington v. SOUTHERN COMFORT, 106 F.3d 1441 (9th Cir. 1997)
(Six month limitation period under 46 U.S.C. § 10602(a) during which a seaman must bring an action in rem for wages
and shares of the proceeds of sale of fish applies only to written agreements.); Gammill v. The BRADLEY T, 879
F.Supp. 737 (W.D. Ky. 1995) (Rejecting laches defense to deck hand's in rem personal injury claim for injuries because
three-year limitations period under 46 U.S.C. § 763a had not yet run. The doctrine of laches does not bar a claim prior
to the running of the limitations period because this would thwart the Congressional purpose of uniformity.).

(n2)Footnote 2. The Key City, 81 U.S. (14 Wall.) 653, 20 L. Ed. 896 (1872) (lien for breach of contract of
affreightment delayed three and a half years barred by laches based on the following definition:

"1. That while the courts of admiralty are not governed in such cases by any Statute of Limitation, they adopt the
principle that laches or delay in the judicial enforcement of maritime liens will, under proper circumstances, constitute a
valid defense.

"2. That no arbitrary or fixed period of time has been,or will be, established as an inflexible rule, but that the delay
which will defeat such a suit must inevery case depend on the peculiar equitable circumstances of that case.

"3. That where the lien is to be enforced to the detriment of a purchaser for value, without notice of the lien, the
defense will be held valid under shorter time, and a more rigid scrutiny of the circumstances of the delay, that when the
claimant is the owner at the time the lien accrued."); Norfolk Sand & Cement Co. v. Owen, 115 F. 778 (4th Cir. 1902)
("While no fixed or arbitrary rule has been established which would be of universal application, the governing principle
which has been applied in most of the cases that have been examined, and which seems consonant with neutral justice
and equity, is that wherever a secret lien is sought to be established upon a vessel which has passed into the possession
of a bona fide owner who was ignorant of its existence, and who had no reasonable opportunity to discover it, the court
will make rigid scrutiny of the circumstances of the delay, and if there has been reasonable time to enforce the lien, and
the vessel has been within reach of process, the party neglecting to avail himself of it will not be allowed to enforce it to
the prejudice of an innocent third party. The diligence demanded must accord with the circumstances of each case and
existing opportunities, and a court of admiralty will refuse its aid in the enforcement of the lien if, under the same
circumstances, a court of equity would do so, a change of circumstances affecting the rights and conditions of the
parties being more considered than mere lapse of time."); The Marjorie, 151 F. 183 (4th Cir. 1907) (no unreasonable
delay under the circumstances as to defeat lien since vessel had no definite route and the claimant exercised due
diligence in searching for vessel); The Commack, 299 F. 229 (1st Cir. 1924) ; The Everosa, 20 F. Supp. 8, 1937
A.M.C. 993 (E.D.N.Y. 1937) (laches barred suit where vessel known to be "engaged in peripatetic pursuits" and of
foreign registry, and claimant failed to ava himself of several early opportunities to enforce his lien before the vessel
was sold to an innocent purchaser); Kane v. U.S.S.R., 189 F.2d 303 , cert. denied, 342 U.S. 903, 72 S. Ct. 292 (1951)
(laches consists of two elements, inexcusable delay in instituting suit and prejudice to the respondent from such delay);
Taylor v. Crain, 195 F.2d 163 (3d Cir. 1952) ; Phelps & Barry v. M/B Cecelia Ann, 199 F.2d 627, 1952 A.M.C. 1968
(4th Cir 1952) ; Point Landing, Inc. v. Alabama Dry Dock & Shipbuilding Co., 261 F.2d 861 (5th Cir. 1958) ("Laches
is much more than time. It is time plus prejudicial harm, and the harm is not merely that one loses what he otherwise
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would have kept, but that delay has subjected him to a disadvantage in asserting and establishing his claim right or
defense"); Franz Joseph, 210 F. Supp. 581, 1963 A.M.C. 1596 (D. Alaska 1962) ; The Dredge Gloucester, 230 F.
Supp. 623, 1964 A.M.C. 2124 (D. N.J. 1964) (six year delay in attaching vessel within reach of the process of courts and
under new ownership for previous four years resulted in discharge for laches); Walter E. Heller & Co. v. M/V Mr. Ed,
273 F. Supp. 926 (E.D. La. 1967) (no prejudice to libellant resulted from delay of claimant in asserting maritime lien for
supplies furnished vessel, and therefore, laches not a bar); Esso Int'l, Inc. v. S.S. Captain John, 443 F.2d 1144, 1971
A.M.C. 2285 (5th Cir. 1971) .

(n3)Footnote 3. The John Dillon, 46 F. 527 (D. N.J. 1891) ; Holmberg v. Armbrecht, 327 U.S. 392, 66 S. Ct.
582, 90 L. Ed. 743 (1946) ; Gardner v. Panama R.R., 342 U.S. 29, 72 S. Ct. 12, 96 L. Ed. 31 (1951) ("Though the
existence of laches is a question primarily addressed to the discretion of the trial court, the matter should not be
determined merely by a reference to and a mechanical application of the statute of limitations. The equities of the
parties must be considered as well. Where there has been no inexcusable delay in seeking a remedy and where no
prejudice to the defendant has ensued from the mere passage of time there should be no bar to relief."); Walter E.
Heller & Co. v. M/V Mr. Ed., 273 F. Supp. 926 (E.D. La. 1967) (the crucial issue in every case is whether it would be
inequitable because of the delay, to enforce the claim); Larios v. Victory Carriers, Inc., 316 F.2d 63, 1963 A.M.C.
1704 (2d Cir. 1963) Key Bank of Washington v. SOUTHERN COMFORT, 106 F.3d 1441 (9th Cir. 1997) (A notice of
claim of lien filed with the Coast Guard does not constitute an "action" for purposes of complying with the limitations
period of six months for bringing an action in rem under 46 U.S.C. § 10602(a).).

(n4)Footnote 4. Now rejected is the view expressed in cases such as Nolte v. Hudson Nav. Co., 297 F. 758, 1924
A.M.C. 276 (2d Cir. 1924) , cert. denied, 264 U.S. 590, 44 S. Ct. 403, 68 L. Ed. 865 (1924) ; Portchester, 56 F.2d
579, 1932 A.M.C. 414 (2d Cir. 1932) ; and Breedijk, 22 F.2d 328, 1928 A.M.C. 276 (D. Md. 1927) , which held that, in
spite of the provisions of 46 U.S.C. § 975 [recodified at 46 U.S.C. § 31307] of the Federal Maritime Lien Act
superseding the operation of state lien statutes, the state statutes of limitations were still controlling. In the Owyhee, 66
F.2d 399, 1933 A.M.C. 1185 (2d Cir. 1933) , the court acknowledged that the language of Nolte and Portchester
"appears to have been somewhat too broad," and that the state limitations period furnishes only a "comparative test."
The reasoning of the Owyhee has been generally followed: The Little Charley, 31 F.2d 120, 1929 A.M.C. 398 (D. Md.
1929) ; The Mendotta II, 13 F. Supp. 1019, 1936 A.M.C. 68 (E.D.N.Y. 1935) ; John Cadwalader, 1937 A.M.C. 395
(E.D. Pa. 1937) ; Western World & Southern Cross, 1938 A.M.C. 1345 (E.D.N.Y. 1938) ; Phelps & Berry v. M/B
Cecelia Ann, 199 F.2d 627, 1952 A.M.C. 1968 (4th Cir. 1952) ; Eddie B (Waterways Marine, Inc. v. Brooks Liquid
Transport, Inc.), 291 F. Supp. 703, 1968 A.M.C. 2718 (N.D. Ill. 1968) .

(n5)Footnote 5. See The Gertrude, 38 F.2d 946, 1930 A.M.C. 823 (5th Cir. 1930) ; Merchants & Marine Bank v.
T.E. Wells, 289 F.2d 188, 1961 A.M.C. 1042 (5th Cir. 1961) ; Franz Joseph, 210 F. Supp. 581, 1963 A.M.C. 1596 (D.
Alaska 1962) ; see also, Gayner v. New Orleans, 54 F. Supp. 25, 1944 A.M.C. 462 (N.D. Cal. 1944) ; Czaplicki v. S.S.
Hoegh Silvercloud, 351 U.S. 525, 76 S. Ct. 946, 100 L. Ed. 1387 (1956) .

(n6)Footnote 6. R. C. Reynolds, 21 F.2d 796 (S.D.N.Y. 1927) . See New York State Lien Law § 80, Consolidated
Laws of the State of New York. See also, Burdine v. Walden, 91 F.2d 321, 1937 A.M.C. 1149 (5th Cir. 1937) .

(n7)Footnote 7. The Samuel Little, 221 F. 308 (2d Cir. 1915) (Laches must be pleaded as an affirmative defense
unless it is apparent on the face of the complaint that the claimant has slept too long on his rights. Laches was not
deemed a bar to seaman's claim for wages after passage of several months); Cleary Bros. Inc. v. Luria Steel & Trading
Corp., 198 F. Supp. 567 (E.D. La. 1968) (rule that plaintiff must plead facts showing absence of laches where it is clear
on the fact of the pleadings that the applicable statute of limitations has expired is not binding where it has only just
been determined what the applicable statute is).

(n8)Footnote 8. The D. B. Steelman, 70 F. 326 (E.D.Va. 1895) (where owner advertised that he would not be
responsible for supplies furnished on the order of the master or crew, claims made one year after expiration of contract
regarding supplies over two years old, of which master had no knowledge, were barred by laches. "... it would be
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contrary to the spirit and policy of the admiralty law for an admiralty court to lend its aid to the enforcement of a claim
the collection of which would work such a hardship upon the respondent as this"); Ryan-Walsh, Inc. v. M/V
MARGARET JOHN, 1996 A.M.C. 504 (E.D. La. 1995) (Although there is no requirement to record maritime liens
against a vessel, in evaluating a laches defense the failure to record must be balanced against an innocent purchaser's
efforts to investigate the status of the vessel before purchase.).

(n9)Footnote 9. The Martino Cilento, 22 F. 859 (S.D.N.Y. 1885) .

(n10)Footnote 10. The Key City, 81 U.S. (14 Wall.) 653, 20 L. Ed. 896 (1872) (where suit for breach of contract
of affreightment delayed three and a half years and a new owner purchased the vessel in the interim, laches barred
recovery); The Grace Darling, 18 F.2d 587 (D. Mass. 1927) (holder of a maritime lien cannot sleep on his rights and
enforce the lien against the vessel after it has passed into the hands of a bona fide purchaser without reasonable
opportunity to learn of it); The Marjorie, 151 F. 183 (4th Cir. 1907) (the diligence required is usually measured by the
opportunity of enforcement. In nearly all of the cases where the courts have held the lien to be lost and where there has
been change of possession, there has been unreasonable delay on the part of the creditor in availing himself of the
opportunities of enforcing his lien).

The J. W. Scott, 289 F. 495 (S.D. Fla. 1923) (with respect to innocent purchasers, the lapse of time alone may not
constitute laches which would bar assertions of a lien. There must be other circumstances combined with the lapse of
time making it inequitable for the lienor to enforce his lien); The U. & I., 294 F. 985 (D. Me. 1924) (no unreasonable
delay where libelant unaware of sale of vessel and vessel not in use during winter); The Everosa, 93 F.2d 732, 1938
A.M.C. 82 (1st Cir. 1938) (delay caused new owner prejudice since he purchased with warranty that no lien existed and
that he would be free and harmless if a lien existed, and thus was lulled into failing to protect himself from possible
liens as a result of the delay); The Marsodak, 94 F.2d 339, 1938 A.M.C. 110 (4th Cir. 1938) (The doctrine of waiver or
laches on behalf of the lien claimant can be invoked by a purchaser only where he is ignorant of the lien and has no
means of knowledge as to put him on inquiry; a purchaser who has actual or constructive knowledge of the lien stands
in no better position than his vendor. Here the dry dock company had no duty to tell purchaser that they had a lien, and
their silence did not operate as estoppel since it was purchaser's duty to make adequate inquiry, and he had the means to
do so); The Salvator, 35 F. Supp. 558 (D.Mass. 1940) (laches not a bar where sale to bona fide purchaser without
knowledge of lien since claimant had ample opportunity to enforce lien during three year delay); Trivizas v. Tanjong
Shipping Co., 1982 A.M.C. 2520 (S.D.N.Y. 1982) (Where the master of a vessel knew that the vessel was about to be
sold and was personally acquainted with the purchasers, but waited until 70 days after the sale to bring his in rem action
for personal injuries against the vessel, his claim was barred by laches. Although the delay was relatively shrt, it was
nevertheless significant because the master had ample opportunity to inform the purchasers of his claim prior to the sale
and his silence prejudiced the urchasers as such knowledge would have affected the purchase price.) (Quoting 2
Benedict on Admiralty § 62.); Induron Corp. v. M/V Aigianis, 1990 A.M.C. 1398 (D.N.J. 1989) (An in rem claim by a
pier owner against the vessel which struck its pier was barred by laches because the action was not brought for five
years and the pier owner did not meet its burden of establishing that there was no prejudice to the bona fide purchaser of
the vessel who was without notice of a lien. It is reasonable for the purchaser of a vessel to rely on the written
representations of its seller that the vessel is free of all liens.).

(n11)Footnote 11. South Carolina State Ports Authority v. M/V Tyson Lykes, 837 F. Supp. 1357, 1370 (D.S.C.
1993) ; The J. W. Scott, 289 F. 495 (S.D. Fla. 1923) (if vessel has been out of claimant's reach and he acts on the first
opportunity after she comes within his reach, the lien is not lost); Northern Shipping Co. v. M/V Tivat, 1988 A.M.C.
1468 (E.D. Pa. 1987) (A stevedore is not barred from asserting a maritime lien by the doctrine of laches even though he
failed to file his claim until nine months after the time charterer's last payment. The court found that the stevedore's
delay was not unreasonable because he had used commercially reasonable methods to locate the ship for the purpose of
arresting it. The stevedore was not responsible for prejudice to the defendant shipowner as such prejudice resulted from
the time charterer's unstable financial situation rather than from the stevedore's delay.). See also Ceres Gulf, Inc. v. M/V
World Adventure, 1991 A.M.C. 2063 (E.D. La. 1991) (Stevedore's maritime lien claim against a vessel for services
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provided was dismissed for failure to exercise due diligence in pursuing the claim, based on the fact that it waited more
than four and a half years before asserting its unrecorded claim, even though the vessel had twice called at the port and
had been purchased by a company unaware of any lien.).

(n12)Footnote 12. The Nikita, 62 F. 936 (5th Cir. 1894) (where no effort to follow vessel to Buenos Aires, the
only port to which she made frequent voyages, and her purchaser in Buenos Aires made every possible inquiry before
purchasing, no lien could be enforced).

(n13)Footnote 13. The Favorite, 120 F.2d 899 (2d Cir. 1941) (mortgagee having recorded a preferred mortgage
was not barred from foreclosing by laches even though nine year delay, and no extensions were granted); The Red Lion,
22 F.2d 329 (E.D.N.Y. 1927) ; see discussion in Chapter VI infra.

(n14)Footnote 14. The Falcon, 19 F.2d 1009 (D. Md. 1927) (four year delay during which time innocent purchaser
intervened held to prevent recovery); United States v. The Richard J. Moran, 201 F. Supp. 570 (D. Me. 1962) (no
immunity from laches where extreme prejudice to innocent third party would result).

(n15)Footnote 15. The Owyhee, 66 F.2d 399 (2d Cir. 1933) (an attempt to collect from the owner is an alternative
remedy independent of the right to alien; and thus, use of one remedy does not provide an excuse for delay in pursuing
another option); In re Marine Transit Corp., 94 F.2d 7, 1938 A.M.C. 743 (2d Cir. 1938) (where vessel owner and
holder of maritime lien arrange for payment of undisputed lien claim, failure to litigate lien will not bar laches so long
as arrangement is being carried out. "The maritime lien is a proprietary right in the vessel itself and is distinct from the
personal liability of the owner. The taking of a security for performance of the owner's personal obligation should not be
construed as evidencing an intention to relinquish the existing lien on the vessel unless such intention clearly appears.").
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§ 63. Bond.

Supplemental Admiralty Rule E(5) provides that a vessel may be released from the marshal's possession by the posting
of a bond providing security against claimants. n1 Protection may be limited to future suits arising out of existing
claims; or may extend to all future suits brought against the vessel. n2 The parties may stipulate the amount and nature
of a special bond with a ceiling fixed at the lesser of twice the amount of plaintiff's claims or the value of the vessel. If
the parties are unable or unwilling to do so, the court may fix the amount of the bond within the stated limits. A general
bond stays the execution of process against a vessel as long as the amount secured continues to equal twice the
aggregate amount claimed by plaintiffs in all actions in which the vessel has been attached or arrested. The court had
discretion to require additional security. The effect of the bond is to take the place of the vessel which has been seized
and released. n3 This substitution, however, is binding only as against parties to the bond, and all others may still
proceed against the vessel itself to satisfy their claims. n4 Sureties are subrogated only to the rights of the creditors
existing at the time of the payments to them in satisfaction of the obligation created by the bond. Thus, if money is
advanced to lien creditors after the sale of the vessel, there is no res to which the surety company can attach a lien, and
those persons with mortgage or maritime liens existing before the sale will be entitled to the funds produced by such
sale. n5 Even if the surety or other claimant still had a right against the vessel, independent remedies under the bond
would not survive a sale of the ship in admiralty proceedings in a situation where there had been ample opportunity to
join and prove the claim before the sale. n6

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawForfeitures & PenaltiesBondsAdmiralty LawMaritime LiensDischargeAdmiralty LawMaritime
LiensEnforcementAdmiralty LawMaritime LiensPriority & SourcesCustodia LegisContracts LawThird
PartiesSubrogation
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FOOTNOTES:
(n1)Footnote 1. Supplemental Admiralty Rule E(5). See also Kahn v. Niagara Laundry & Linen Supply, 10 F.2d 15
(6th Cir. 1926) ; Gerard Constr., Inc. v. M/V Virginia, 480 F. Supp. 488, 1981 A.M.C. 115 (W.D. Pa. 1979) (Upon the
posting of security adequate in amount to cover the claim plus accrued interest and costs, a vessel owner is entitled to
the release of his arrested vessel. The right to release is absolute and is not subject to the discretion of the court.); K/S
Ditlev Chartering A/S & Co. v. Egeria S.p.A. di Navigazione, 1982 A.M.C. 1817 (E.D. Va. 1982) (The amount of a
bond for releasing a vessel pursuant to Supp. Rule E(5) should reflect the fair market value of the vessel without regard
to any mortgages or other encumbrances. The court held that a contrary rule would enable shipowners to avoid the bond
requirement simply by mortgaging their vessels beyond their market value.); Int'l Ocean Way Corp. v. Hyde Park
Navigation Ltd., 555 F. Supp. 1047, 1984 A.M.C. 25 (S.D.N.Y. 1983) (An escrow account deposited for the benefit of
the defendant pending an arbitration settlement with its sub-charterer was held to be defendant'stangible personalty and
subject to attachment by plaintiff. Plaintiff, however, was required to post a bond to secure the defendants against any
costs and damages, including attorney's fees, which the defendant might sustain by reason of the attachment if the
defendant recovered judgment.); Ferrous Fin. Servs. Co. v. Arctic Producer, 567 F. Supp. 400, 1984 A.M.C. 134
(W.D. Wash. 1983) (Plaintiff was granted a motion for an interlocutory sale of defendants' vessel upon defendants'
default where the defendants were unable to secure a bond to release the vessel from an in rem proceeding, the vessel
was deteriorating and the expense of keeping the property was excessive. The court dismissed the defendants' allegation
that the sale violated the fifth amendment as an unlawful taking without due process as without merit stating that the sale
was not a taking but "rather a necessary substitution of the proceeds of the sale, with all the constitutional safeguards
necessitated by the in rem process."); United States v. F/V Fortune, 1987 A.M.C. 2351 (D. Alaska 1987) (Plaintiff's
motion for the interlocutory sale of a vessel was timely. After avessel is arrested, the shipowner is generally allowed a
four-month period in which he may post bond. This period having expired, any party is then able to move for a sale.
Since the parties disputed the optimum time to sell the vessel, the court ordered that the sale be held in two months'
time. The court declined to enjoin defendant shipowner from bidding at the judicial sale. The fact that the shipowner
might be financially unable to meet his bid and that another sale might be required was an insufficient basis for
forbidding the shipowner from bidding.).

(n2)Footnote 2. Supplemental Admiralty Rule E(5)(a) and (b), Fed. R. Civ. P.

(n3)Footnote 3. The Palmyra, 25 U.S. (12 Wheat.) 1, 6 L. Ed. 531 (1827) ; United States v. Ames, 99 U.S. 35, 25
L. Ed. 295 (1878) ; The Haytian Republic, 154 U.S. 118, 14 S. Ct. 992, 38 L. Ed. 930 (1894) ; The Oregon, 158 U.S.
186, 15 S. Ct. 804, 39 L. Ed. 943 (1894) ; The Vigilant, 175 F. 226 (N.D.N.Y. 1909) ; Southern Oregon Prod. Credit
Ass'n v. O/S Sweet Pea, 435 F. Supp. 454, 1977 A.M.C. 638 (D. Or. 1977) (Where a repairman had a vessel arrested and
then released pursuant to a stipulated, although inadequate, bond and a stipulated in personam judgment against the
shipowner, he could no longer recover an in rem judgment on the claim asserted. On release of the vessel the
repairman's lien was discharged and he could not assert priority on the basis of that lien in a subsequent action brought
by third parties. The intent of the repairman and owner and the inadequacy of the posted bond did not affect the
discharge of the lien which occurred by operation of law.); Wijsmuller BV v. Tug Benasque, 528 F. Supp. 1081, 1982
A.M.C. 1577 (D. Del. 1981) (Dismissal of an in rem action based on defendant's exercise of its right to assert a
contractual forum selection clause did not entitle defendant to discharge of the security posted for release of defendant's
tug since the letter of credit, intended to secure a final judgment or settlement, entitled plaintiff to rely on its terms until
a final adjudication was reached, whether in the forum of plaintiff's choice or elsewhere.); Ambassador Factors v. First
Am. Bulk Carrier Corp. (In re Topgallant Lines), 138 B.R. 314, 1992 A.M.C. 2519 (Bankr. S.D. Ga. 1992) , aff'd in
part, remanded, 154 B.R. 368, 1993 A.M.C. 2775 , aff'd, 20 F.3d 1175 (11th Cir. 1994) (The holders of maritime
liens against debtor vessels and their freights extinguished thos lien rights by the acceptance of security in the for of a
bond or a letter of undertaking in exchange for an agreement to release or not arrest the vessels. Since liens on freights
are derivative of liens on the vessels, they cannot survive the lien holders' agreement to release its liens on the vessels.).

(n4)Footnote 4. Hawgood & Avery Transit Co. v. Dingman, 94 F. 1011 (8th Cir. 1899) ("When a ship which has
been arrested under a libel is released upon an appraisal and a deposit, or bond or stipulation, not given under the
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limited liability act, the deposit or bond or stipulation is substituted for the vessel as to all those who have then filed
their libels and become parties to the proceeding, but as to no other parties... Lien holders who have not filed their
libels, and have not become parties to the proceeding when the ship is discharged, may not be permitted to share in the
proceeds of the deposit or bond or stipulations, and their liens are neither detached nor affected by the release. The
vessel returns to the claimant subject to the maritime liens of all who were not parties to the proceeding before the
discharge was made, and they may libel and arrest her to enforce their liens to the same extent and with the same effect
as though she had never been seized before.").

(n5)Footnote 5. The Madgie, 31 F. 926 (D. Ala. 1887) (there may be a subrogation in favor of the sureties to the
claim of a libelant against their principal, but this can be done only after payment of the decree and must be confined
and limited strictly to the rights of the libelant against the claimant personally. The bond releases the vessel for all
purposes of the suit); The Evangel, 94 F. 680 (D. Wash. 1899) ; Randall v. Proceeds of the Scranton, 23 F.2d 843
(W.D.N.Y. 1927) (when a libeled vessel is released from seizure on bond, the bond stands in lieu of the vessel as to the
claim and no lien is created against the vessel in favor of the surety, though it pays the decree and takes assignment of
the claim, as against a prior mortgagee or maritime lienholder).

(n6)Footnote 6. Kahn v. Niagara Laundry & Linen Supply, 10 F.2d 15 (6th Cir. 1926) .
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§ 64. Private and Judicial Sale.

Rule E(9) allows the interlocutory sale of an arrested vessel where the property "is perishable, or liable to deterioration,
decay, or injury by being detained ... or if the expense of keeping the property is excessive or disproportionate, or if
there is unreasonable delay in securing the release of property". n1 A shipowner will first be allowed an opportunity to
post bond for the release of a vessel before disposition by sale is ordered. n2 Proceeds of the sale are paid into the
registry of the court pending the outcome of the action. n3

The general rule that a lien follows the vessel is not followed in the case of a bona fide and necessary sale of a vessel by
her master. n4 In such instances, the vessel is divested of all prior maritime liens and pre-existing debts, the claims
attach to the proceeds of the sale, and the purchaser is conveyed a clear and unencumbered title. If there is no showing
of necessity, then the lien continues to follow the vessel unless the intervention of a bona fide purchaser estops such
claim. n5 The more common sale by an owner does not operate to discharge liens, and they may be enforced against the
ship, even though the purchaser is unaware of the lien, unless the lien claimant is estopped by his own laches, waiver or
other similar action from asserting his rights. n6

The determination of costs associated with the sale is within the discretion of the court, n7 except for the Marshall's fee
for seizing and selling the vessel which is a percentage of the sale price dictated by statute. n8 The judicial sale by a
court exercising admiralty jurisdiction protects the purchaser by granting to him a title free of encumbrances, without
requiring him to wait until the creditors are made personally known to him. n9 The vessel is free from all liens whether
or not the court making the sale had jurisdiction to enforce these liens by original process. Otherwise, the validity of the
sale would depend on the court's authority to assume jurisdiction over all claims which could be liens, rather than on its
power to condemn and sell. However, this latter power may be challenged, and the sale attacked, if the court lacked
jurisdiction over the res, n10 or if fraud or collusion attributable to the purchaser accompanied the proceedings. n11
The sale is not finalized until confirmed by the admiralty court. n12 Once valid, however, an admiralty decree in rem
extinguishes all prior liens, and no lien for past debts can thereafter be created or revived so as to become enforceable
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against the fund produced by the sale to the exclusion of creditors whose liens were fixed before the sale. n13 A sale by
decree of a non-maritime court may not discharge liens against claimants who have not participated in the proceedings
unless they expressly or impliedly consent to forego their claims, n14 though it has been held that a judicial sale by a
foreign court is capable of extinguishing all outstanding maritime liens. n15

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawMaritime LiensDischargeAdmiralty LawMaritime LiensEnforcementAdmiralty LawMaritime
LiensPriority & SourcesContractsAuthorityAdmiralty LawMaritime LiensPriority & SourcesCustodia LegisAdmiralty
LawPractice & ProcedureAttachment & GarnishmentIn Rem Actions Generally

FOOTNOTES:
(n1)Footnote 1. Supplemental Admiralty Rule E(9)(b), Fed. R. Civ. P.

(n2)Footnote 2. DiGiovanni v. Kjessler, 101 F.3d 76 (9th Cir. 1996) (Published notice of arrest of vessel is
sufficient where it contains the vessel's current name, official number, and name of its owner; notice need not contain
former name of vessel under which lien obtained because a party with an interest in vessel must keep itself apprised of
events concerning that vessel, including the vessel's current name. Court did not reach question of whether service of
warrant of arrest on res itself constitutes sufficient notice under Rule C since there was notice by publication.) Ferrous
Fin. Servs. Co. v. Arctic Producer, 567 F. Supp. 400, 1984 A.M.C. 134 (W.D. Wash. 1983) (Plaintiff was granted a
motion for an interlocutory sale of defendants' vessel upon defendants' default where the defendants were unable to
secure a bond to release the vessel from an in rem proceeding, the vessel was deteriorating so that the expense of
keeping the property was excessive. The court dismissed the defendants' allegation that the sale violated the fifth
amendment as an unlawful taking without due process as without merit stating that the sale was not a taking but "rather
a necessary substitution of the proceeds of the sale, with all the constitutional safeguards necessitated by the in rem
process."). Gregory Boat Co. v. The Vessel BIG BEAUT, 938 F.Supp. 414 (E.D. Mich. 1996) (Failure of defendant to
file a claim to vessel pursuant to Supplemental Rule C(6) within 10 days after process has been executed or within
suchadditional time as may be allowed by the court left defendant without standing in action, requiring striking of
defendant's answer and entry of default judgment in favor of plaintiff. Defendant's failure to read requirement to file a
notice of claim did not excuse noncompliance with Supplemental Rule C(6) where counsel was later retained who could
have requested leave to file a late notice of claim.)

(n3)Footnote 3. Supplemental Admiralty Rule E(9)(c), Fed. R. Civ. P.; see Triton Container International, Ltd. v.
Baltic Shipping Co., 1995 A.M.C. 2963 (E.D. La. 1995) (Interlocutory sale of vessel pursuant to Rule E(9)(b) of the
Supplemental Rules for Certain Admiralty and Maritime Claims implicated both in personam and in rem rights where
vessel was simultaneously subject to writ of maritime attachment and in rem maritime lien claims. Sale was neither a
Rule B nor a Rule C judicial sale, but rather an interlocutory sale pursuant to Rule E, which operates to divest a vessel
of all maritime liens and to attach those claims to the proceeds of the sale, conveying to the purchaser a clear title clear
from encumbrances (citing text). Thus, claimants with maritime liens on the vessel were entitled to preference and
priority over attaching creditors.). Key Bank of Washington v. SOUTHERN COMFORT, 106 F.3d 1441 (9th Cir. 1997)
(Credit bidder at U.S. Marshal's auction sale is personally liable for amount of seaman's claim against vessel for wages
because property sold on credit bid produces "proceeds" within the meaning of 46 U.S.C. § 31326(b) where credit
bidder is direct beneficiary of the sale of the ship and had notice of the seaman's claim before the sale of the ship took
place.).

(n4)Footnote 4. The Raleigh, 37 F. 125 (S.D.N.Y. 1888) (sale by master to one of the surveyors who recommended
sale following wreck where salvage impractical, was bona fide purchaser and cut off pre-existing liens against the
vessel. Purchaser has burden of proof as to good faith and necessity.)

Because of modern communications the exercise of this right by the master is unlikely. Inland Credit Corp. v. M/T
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Bow Egret, 552 F.2d 1148, 1977 A.M.C. 2359 (5th Cir. 1977) , reh'g denied, 556 F.2d 756 (5th Cir. 1977) (Although
proceeds of the sale of a vessel were distributed among the creditors prior to an appeal, if the creditor who received the
proceeds to be redistributed remained within the jurisdiction of the court (i.e., as a respondent), the appellate court was
empowered to order in personam judgments and to correct the erroneous in rem judgments rendered by the district
court.).

(n5)Footnote 5. Glover v. Ames, 8 F. 351 (C.C.D. Me. 1881) (absent consent, an owner may not be divested of
title by sale of master to himself, even if by means of third party who purchases on his behalf at auction); The Wm.
Kraft, 24 F. 191 (W.D. Pa. 1885) (creditor who told purchasers that his claim had been settled is estopped from
asserting his lien on the vessel since bona fide purchasers relied on his statement to their detriment).

(n6)Footnote 6. The Bud III, 250 F. 918 (D. Fla. 1918) (lien for supplies cannot be discharged by any act of the
seller in advertising and selling his boat subsequent to the time such lien attached); The Lakeport, 15 F.2d 575
(W.D.N.Y. 1926) ; The Hall, 48 F.2d 646 (D. Mass. 1931) (change of ownership during progress of operations
necessary to float stranded vessel authorized by original owner will not defeat lien of contractor who had no knowledge
which would put him on inquiry as to a change in ownership); Balestreiri v. Arques, 122 P.2d 277 (D. Cal. 1942)
(where defendant made repairs on vessel for which he had not been paid and was present at sale by owner to plaintiff
wherein it was stated that there were no liens, defendant's silence estopped his later assertion of a lien after the sale);
C.I.T.Corp. v. F/V D.E.C.O. XII, 1983 A.M.C. 1157 (E.D. Va. 1982) (A seaman injured aboard a fishing vessel was
held to have had constructive notice of the vessel's sale at a Virginia Marshal's auction by virtue of his attorney's inquiry
prior to the sale seeking a stipulation as to damages. Where no further action was taken until three months after the sale,
the plaintiff was denied the right to intervene in order to pursue a motion to set aside the judicial sale.); Dixie Mach.,
Inc. v. M/V Andino, 1983 A.M.C. 1166 (S.D. Fla. 1982) (The plaintiff holder of a lien for repair work performed on a
vessel in 1978 and 1979 prior to the purchase of the vessel by a bona fide purchaser was held to have "slept on his
rights" by virtue of its failure to file a claim in the ship's home port; its failure to arrest the ship; and its failure to assert
a claim against the ship's purchaser for more than two years after the sale. Plaintiff's lack of due diligence was held to
defeat its claim by the assertion of laches.); Jefferson Bnk & Trust Co. v. Van Niman, 722 F.2d 251 (5th Cir. 1984)
(Seamen's action to set aside the sale of a vessel by the holder of a preferred ship mortgage in order to obtain an order
requiring a new sale with a minimum bid sufficient to satisfy their wage claim was remanded to determine whether
resale of the vessel rendered their claims moot.); Fowler v. Towse, 900 F.Supp. 454 (S.D. Fla. 1995) (A maritime lien
is not extinguished when the vessel to which it attaches is sold to a good faith purchaser for value. After the vessel's
sale, the holder of the lien has the right to cause the vessel to be arrested, have it re-sold, and be repaid the debt from the
proceeds.).

(n7)Footnote 7. Pouch Terminal, Inc. v. M/V Atra, 1982 A.M.C. 2273 (S.D.N.Y. 1982) (In determining the amount
of wharfage fees to be allowed as administrative expenses in the judicial sale of a vessel, the court was not bound by the
wharfage contract between the vessel owner and the terminal. Instead, the court established a reasonable fee based upon
the rate that the terminal had established prior to the arrival of the arrested vessel. And where the voyage charterer
insisted that its cargo be discharged before the arrested vessel was sold and was then inexplicably dilatory in effecting
the discharge, with the result that the value of the vessel declined, the charterer was not entitled to have its discharge
costs declared an administrative expense of the marshal's sale, especially where it was the only party to benefit from the
discharge. The court further held that where the successful bidder at the marshal's sale notified the court in a timely
manner that it was withdrawing its bid due to damage to the vessel and theft of equipment during a cargo discharging
operation conducted while the vessel was under arrest, the court held that the withdrawal was justified and that the
bidder was entitled to a refund of its deposit.).

Where a vessel sold from the National Defense Reserve Fleet subject to a MarAd restriction against transportation use
is seized by maritime creditors for judicial sale, that sale must be conducted subject to MarAd's original restrictions.
Any prejudice to the creditors resulting from the sale of the vessel with restrictions is subordinate to the government's
interest as expressed in the Merchant Ship Sales Act of 1946 and the Merchant Marine Act of 1936. Newman v. The
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Lady Arnnette, 470 F. Supp. 520, 1981 A.M.C. 1112 (D.S.C. 1979) . Certain Underwriters at Lloyds v. Kenko Marine
Terminal, Inc., 81 F.3d 871 (9th Cir. 1996) (District court did not abuse discretion allocating equally among claimants
the costs of maintaining vessel in custodia legis.). Beauregard, Inc. v. Sword Services LLC, 1997 U.S. App. LEXIS
4985 (5th Cir. 1997) (District Court can condition an intervenor's participation in an admiralty in rem case upon the
intervenor's arresting the vessel and sharing in custodia legis expenses.)

(n8)Footnote 8. See 28 U.S.C. § 1921(c)(1).

(n9)Footnote 9. The Mary, 13 U.S. (9 Cranch.) 126 (1815) (the whole world are parties in an in rem admiralty
proceeding, and are bound by its decision since notice is served upon the thing itself. Thus, all who could assert title
have constructive notice of a seizure and may be considered parties to the libel); Daily v. Doe, 3 F. 903 (S.D.N.Y. 1880)
("But while the rules and the practice of the court require notice by publication, these rules and this practice have not the
force of statutory requirements, nor do they prescribe such publication as an absolutely essential prerequisite either to
the assumption of jurisdiction or to the exercise of the power of the court to condemn and sell the vessel to satisfy a
maritime lien. They are precautionary measures, ... to prevent possible injustice, and to secure, ... an actual notice to the
parties who have already, by the seizure, constructive notice of the proceedings... But the disregard of the rules in this
respect ... does not make the proceedings null and void, or less binding on all the world ... non-observance is only error,
for which theremedy is by appeal, or an application for opening the decree."); The Trenton, 4 F. 657 (E.D. Mich. 1880)
(the sale of a vessel pursuant to the decree of a foreign court of admiralty will be held valid in every other country, and
will vest a clear and indefeasible title in the purchaser.); Callaway Ice & Fuel Co. v. The Rutheline, 131 F. Supp. 615
(S.D. Tex. 1955) (at a judicial sale the rule of caveat emptor applies and a purchaser having the duty to inspect the
vessel at purchase may not thereafter claim parts of the vessel which were temporarily removed at the time of purchase);
Golden v. Oil Screw Frank T. Shearman, 455 F.2d 133 (4th Cir.) , cert. denied, 408 U.S. 924, 92 S.Ct. 2495, 33 L. Ed.
2d 335 (1972) (motion to set aside sale is discretionary with udge and should not be granted absent abuse. Motion
denied where claimants did not attend sale or take steps to protect their interest until nine days after the sale, when the
tug's owner was hopelessly insolvent, the tug was under attachment, and had been inoperative for at least six weeks);
United States v. Le Bouf Bros. Towing Co., 1985 A.M.C. 1956 (E.D. La. 1985) (District court vacated its order for a
vessel's mortgage foreclosure sale where debtor petitioned for reorganization in bankruptcy court three days before the
scheduled sale date and qualified for an automatic stay under § 362(a) of the 1978 Bankruptcy Reform Act. Any request
for relief from the stay must be made in the bankruptcy proceeding so that other creditors can adequately represent their
interests.).

But see Thorsteinsson v. M/V Drangur, 891 F.2d 1547 (11th Cir. 1990) (Once the purchaser of a vessel at an
Icelandic judicial sale raises the issue of the sale as an affirmative defense to seamen's in rem claims, the purchaser has
the burden of proving that the sale extinguished all liens against the vessel. Since the Icelandic court's jurisdiction was
based on constructive possession of the vessel, rather than actual seizure of the vessel, it could not be determined as a
matter of law that due process requirements as to notice of the in rem proceeding were satisfied. Therefore it was error
for the district court to grant summary judgment based only upon the existence of the foreign admiralty decree without a
showing of notice to the lien holders. The case was remanded to determine whether the lien holders had actual notice of
the foreign admiralty proceeding in order to decide if their claims were barred by laches.).

Bender v. Panama Canal Co., 366 F. Supp. 1302, 1974 A.M.C. 127 (D.C.Z. 1973) (A unique situation exists in the
Canal Zone which subjects purchasers at a judicial sale to liens accruing prior to the sale as a prerequisite to obtaining
clearance. The operation of the Canal Zone is conducted by two agencies which overlap in their activities. Thus,
although the liens of one agency were extinguished by the judicial sale, its alter ego could still demand payment as a
condition to clearance. The court states that "it is unfortunate that Mr. Bender has to pay this amount, but anyone
purchasing a vessel in the Canal Zone waters is under the obligation to make his peace with the Canal Zone authorities
prior to being permitted to sail.").

(n10)Footnote 10. United Coops. of Ontario v. M/V Good Trader, 622 F. Supp. 335, 1985 A.M.C. 2427 (E.D. La.
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1985) (A vessel was arrested in Canada and released after the issuance of a P & I club's letter of undertaking. The vessel
was later sold and renamed and the P & I club became insolvent. Judgment creditors rearrested the vessel in Louisiana.
The Canadian judgment could be enforced if the Canadian court had in rem jurisdiction at the time the judgment was
rendered.); United States v. Le Bouf Bros. Towing Co., 1985 A.M.C. 1956 (E.D. La. 1985) (After the 1984 amendments
to the Bankruptcy Act, bankruptcy courts no longer possess independent jurisdiction. The district in which the
bankruptcy petition is filed has exclusive jurisdiction over all of the debtor's property, including a vessel which may
have been seized in rem in another district.). The holder of a first preferred ship mortgage committed no wrongful act
when it released a vessel in default from arrest in a jurisdiction which would have given priority to a supplyman's lien
and rearrested and foreclosed in a jurisdiction which gave priority to the mortgage, and the supplyman was not entitled
to the benefit of a constructive trust in the proceeds of the sale where the mortgagee was not unjustly enriched. Alpine
Gulf, Inc. v. The First Nat'l Bank of Chicago, 1981 A.M.C. 540 (N.D. Ill. 1979) .

(n11)Footnote 11. The Garland, 16 F. 283 (D. Mich. 1883) (where owner attempted to discharge liens by sale, but
vessel was first seized and sold upon a small but valid claim for necessaries, sale was valid and the mortgagee took an
unincumbered title).

(n12)Footnote 12. Munro Drydock, Inc. v. M/V Heron, 585 F.2d 13, 1979 A.M.C. 1075 (1st Cir. 1978) , vacated
on other grounds, 612 F.2d 1338 (1st Cir. 1980) ("[I]f there are very major disparities between the high bid at the
[public] sale [of the vessel] and both the appraised value and upset bid, confirmation should be withheld at least where
the interests of creditors do not point in a different direction."); Tramp Oil & Marine Ltd. v. Adriatic Tankers Shipping
Co., 914 F.Supp. 527 (S.D. Fla. 1996) (While offer of $475,000 at interlocutory sale for vessel valued at $2 million is
not so low as to shock the conscience of the court, upset bid of $740,000, representing a 55% increase over original bid,
is sufficiently high to deny confirmation of the sale and order a new sale to be held, in light of the purpose of the
judicial sale to benefit both creditors and debtors. At the new sale, $900,000 was bid, which was the high bid at the sale,
and was subsequently confirmed.).

(n13)Footnote 13. The Evangel, 94 F. 680 (D. Wash. 1899) ; Point Landing, Inc. v. Alabama Dry Dock &
Shipbuilding Co., 261 F.2d 861 (5th Cir. 1958) (sale of a vessel in rem cuts off the rights of all non-parties. The title
from the marshal is good against the world and unless one claiming a lien is given the opportunity of asserting his right
as against the proceeds resulting from the sale, the rights are forever and irretrievably lost.); The First Safe Deposit
National Bank v. North Star, 185 F. Supp. 815 (D. Mass. 1960) (where delivery of materials is not made because owner
is unable to pay, the mortgage lien does not extend to such goods after sale. The materials must at least be within the
immediate presence and control of her officers to be subject to the lien); Maryland International, S.A. v. S.S. Panargy I,
201 F. Supp. 600 (E.D.N.Y. 1962) (fine imposed under statute making owner of vessel failing to detain alien crewman
liable for penalty is not a lien against the vessel and does not attach to proceeds of marshal's sale. Thus purchaser at
marshal's sale, denied clearance until fine paid, has no right of reimbursement from proceeds of sale.); Taylor v.
Tracor Marine, Inc., 683 F.2d 1361, 1983 A.M.C. 2968 (11th Cir. 1982) , cert. denied, 460 U.S. 1012, 103 S.Ct. 1252,
75 L. Ed. 2d 481 (1983) (Seamen's failure to seek extraordinary relief to prevent the disbursement of sums realized at a
vessel's forced sale were denied an appeal from a previous settlement of their wages and penalty lien since the sale
removed the vessel from the in rem jurisdiction of the court and rendered their action moot.); Bank of New Orleans v.
Marine Credit Corp., 583 F.2d 1063, 1980 A.M.C. 754 (8th Cir. 1978) (After sale of a vessel at a marshal's sale
following the foreclosure of a preferred ship mortgage a district court does not retain in re jurisdiction over the sod
vessel to adjudicate an intervenor's motion to reclaim leased equipment aboard the vessel. The intervenor, to protect its
rights, was required "to put its ownership interest clearly in issue before foreclosure and sale by filing its claim in
accordance with Supplemental Rule C(6), followed by an answer to the Bank's complaint ... or by timely filing a proper
motion to intervene." The court also held that no in rem jurisdiction existed to make a post-distribution alteration in the
district court's disposition of proceeds.); Point Landing Fuel Corp. v. The M/V Jane Elizabeth, 1982 A.M.C. 1418 (E.D.
La. 1982) (A bank's motion to rescind an order for the sale of a vessel was granted in line with the Fifth Circuit's liberal
intervention policy and in order to avoid the possibility of loss to the bank, as holder of a preferred mortgage. Although
plaintiff had been a diligent lienor and had complied with all federal and local procedural rules, rescission of the order
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of sale was justified by equitable reasons, in accordance with Rule 60(b)(6).); Tamblyn v. River Bend Marine, Inc., 837
F.2d 447 (11th Cir. 1988) (Marshal's sale in admiralty lien foreclosure proceeding extinguishes all liens on vessel where
foreclosing lienholder causes public notice to be given in a newspaper of general circulation in the district under
Fed.R.Civ.P. C(4). Foreclosing lienholder is not required to give personal notice of the proceeding to known potential
lien claimants since the fact of seizure alone should result in prompt personal notice to interested parties.)

(n14)Footnote 14. Old Dominion Marine Ry. Corp. v. Northern Transp. Co., 11 F.2d 429 (D. Del. 1925) .

(n15)Footnote 15. Atlantic Ship Supply, Inc. v. M/V Lucy, 392 F. Supp. 179, 1975 A.M.C. 1153 (M.D. Fla. 1975) ,
aff'd, 553 F.2d 1009 (5th Cir. 1977) (Sale of vessel by Second Civil Court of San Jose, Costa Rica extinguished all
outstanding maritime liens; notice to lien holders was not necessary.); Gulf & S. Terminal Corp. v. S.S. President
Roxas, 701 F.2d 1110 (4th Cir.1982), 1983 A.M.C. 435 (E.D.N.C. 1982) , cert. denied, 462 U.S. 1133, 103 S.Ct. 3115,
77 L. Ed. 2d 1369 (1983) (Since American courts ordinarily recognize the binding effect of in rem decrees issued
against vessels by foreign courts, the sale of a ship free of encumbrances by a Mexican bankruptcy court extinguished
the plaintiff stevedore's maritime lien for necessaries. The district court found that the Mexican proceeding was regular
and proper and that the notice given by the Mexican court complied with both Mexican law and the due process clause
of the American Constitution.); South Carolina State Ports Authority v. Silver Anchor, S.A. (Panama), 23 F.3d 842,
848-49 (4th Cir. 1994) (Greek judicial sale extinguishes U.S. maritime lien); Crescent City Towing & Salvage Co. v.
M/V Anax, 40 F.3d 741 (5th Cir. 1994) (Extinction of maritime liens by judicial sale of vessel pursuant to valid in rem
proceeding in foreign country requires proof that (i) foreign court of competent admiralty jurisdiction ordered sale; (ii)
court conducted fair and regular proceedings; (iii) sale was ordered pursuant to a validly entered judgement in an in rem
admiralty proceeding; and (iv) effect of sale, under law of foreign forum, was to extinguish all preexisting maritime
liens.) Cf. In re Vancor S.S. Corp., 24 C.B.C. 3 (Bankr. S.D.N.Y. 1981) (The Bankruptcy Court granted the trustee's
motion to expunge the ship repair company's maritime lien claim where the ship repair company failed to esablish that a
modificatin of the payment terms agreement for repairs furnished to the vessel expressly granted a lien.).
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§ 65. Forfeiture.

The remedy of forfeiture exists only to the extent that it is provided for by statute, either in conjunction with the
prohibitory act or apart from it, and may be enforced by state courts for violation of state statutes authorizing such
remedy. n1 Regardless of when actual enforcement occurs, the forfeiture relates back to coincide with the commission
of the unlawful act. n2 The rights of seamen, materialmen, cargo owners, mortgagees and any other claimants are
protected, whether their liens arose before or after the unlawful act was committed, so long as they had no knowledge of
the master's or owner's intention to engage in an illegal venture and did not in any way join in the execution of the
violation. n3 This safeguard is particularly essential to the viability of a vessel's accomplishing its purpose, since if such
liens were defeated by forfeiture, the master's power to secure supplies in foreign ports would become uncertain. The
following often quoted passage in The St. Jago de Cuba illustrates this point:

"The whole object of giving admiralty process and priority of payment to privileged creditors is to
furnish wings and legs to the forfeited hull, to get back for the benefit of all concerned; that is, to
complete her voyage. There are two considerations that fully illustrate this position. It is not in the power
of any one but the shipmaster--not the owner himself-to give these implied liens on the vessel; and in
every case the last lien given will supersede the preceding. The last bottomry bond will ride over all that
precede it, and an abandonment to a salvor will supersede every prior claim. The vessel must get on. This
is the consideration that controls every other; and not only the vessel, but even the cargo, is sub modo
subjected to this necessity. * * * We concur, then, in the opinion of the court below that the fair claims of
seamen and subsequent materialmen are not overreached by the previous forfeiture." n4

Although such principles protect the innocent claimant against deprivation of his rights by forfeiture, they do not extend
to benefit the innocent owner. n5 The reason for this apparent injustice is that the vessel is considered the transgressor
to which the forfeiture attaches, and the conduct of the owner is irrelevant. n6
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For related research and practice materials, see the following legal topics:
Admiralty LawForfeitures & PenaltiesBondsAdmiralty LawForfeitures & PenaltiesCivil ForfeituresAdmiralty
LawForfeitures & PenaltiesCriminal ForfeituresAdmiralty LawMaritime LiensPriority & SourcesGeneral Overview

FOOTNOTES:
(n1)Footnote 1. Smith v. Maryland, 59 U.S. (18 How.) 71, 15 L. Ed. 269 ; Maul v. United States, 274 U.S. 501, 47 S.
Ct. 735, 71 L. Ed. 1171, Treas. Dec. 42252, 1927 A.M.C. 1020 (1927) ; C. J. Hendry Co. v. Moore, 318 U.S. 133, 63
S. Ct. 499, 87 L. Ed. 663 (1943) , reh'g denied, 318 U.S. 133, 63 S.Ct. 499, 87 L.Ed. 663 (1993) (confirming
jurisdiction of state courts to seize and condemn vessels guilty of violations of local statute. The fears of Justice Black
that this decision does not take into account the case of foreign liners being subjected to forfeiture for violation of local
laws of which they may be unaware are unfounded as ships visiting a foreign port generally acquaint themselves with
local laws affecting vessels by reference to the appropriate "pilot" publications.).

(n2)Footnote 2. The St. Jago de Cuba, 22 U.S. (9 Wheat.) 409, 6 L. Ed. 122 (1824) ; North American
Commercial Co. v. United States, 81 F. 748 (9th Cir. 1897) ; The River Queen, 8 F.2d 426 (E.D. Va. 1925) (lien of the
United States for taxes when a levy for same has been made in accordance with the statute, does not relate back to the
time when the taxes became due and payable, and supplies furnished prior to levy were superior; see § 151).

(n3)Footnote 3. The St. Jago de Cuba, 22 U.S. (9 Wheat.) 409, 6 L. Ed. 122 (1824) (forfeiture for violation of
statute prohibiting slave trade wherein seamen who participated in the illegal voyage were denied liens for wages);
Harmony v. United States, 43 U.S. (2 How.) 210, 11 L. Ed. 239 (1844) (condemnation for violation of piracy laws
wherein cargo deemed not to be involved in the same confiscation as the ship unless the owner thereof co-operates in or
authorizes the unlawful act); The Jennie Hayes, 37 F. 373 (N.D. Iowa 1889) (seaman's lien for wages upheld because
"there is no provision in the statute of the United States which declares that a seaman shall be liable to punishment for
serving upon a vessel which fails to observe the requirements of the statutes in regard to keeping posted the certificates
of inspection, or to have carved upon the main beam the amount of her tonnage, or to have the name painted upon the
stern of the vessel"); North American Commercial Co. v. United States, 81 F. 748 (9th Cir. 1897) (right of materialman
who furnished supplies and materials to vessel in ignorance of the intended use upheld); The River Queen, 8 F.2d 426
(E.D. Va. 1925) (lien for supplies delivered between time taxes accrued and vessel levied were not lost after forfeiture);
The Maberhex, 6 F.2d 415 (D. R.I. 1925) (rights of mortgagee are protected on seizure of vessel for illegal
transportation of liquor unless he authorized, consented, or conspired to effect the illegal use); The Thomaston, 26 F.2d
279, 1928 A.M.C. 845 (D. Md. 1928) (forfeiture does not affect liens accruing prior to illegal act); The Antigostine, 44
F.2d 170, 1930 A.M.C. 2035 (E.D.N.Y. 1930) (rule that "where res has passed to an innocent purchaser after a decree of
forfeiture and sale, a claimant is too late to assert its lien" not applicable here sincemarshal had not yet disposed of res
to third party, and therefore, materialman's lien upheld); Bard v. The Silver Wave, 98 F. Supp. 271 (D. Md. 1951) (an
ordinary ship mortgage does not constitute a maritime lien protected by 46 U.S.C. 961(b)); Ramirez v. United States,
767 F. Supp. 1563, 1991 A.M.C. 2462 (M.D. Fla. 1991) (Where the captain and crew of a vessel seized by United States
Customs agents for importing cocaine into the United States had maritime liens for unpaid wages, they had a sufficient
possessory interest in the vessel to contest its forfeiture, based upon evidence that they did not participate in the illegal
activity or even know that the vessel carried cocaine.) Stephens Boat Co. v. Barge Orr 1, 791 F. Supp. 145 (E.D. La.
1992) (Where the United States seized a barge, claiming it was subject to forfeiture, the barge builder claimed innocent
lienholder status as to the barge, and the United States failed to offer any evidence to the contrary, the barge builder was
entitled to full payment of its state-created lien pursuant to Louisiana Civ. Code Art. 3237 before the United States
could recover pursuant to its forfeiture claim.) (Citing 2 Benedict on Admiralty § 65, at 5-16 n.3). See Chapter VI.
infra.

(n4)Footnote 4. The St. Jago de Cuba, 22 U.S. (9 Wheat.) 409, 6 L. Ed.122 (1824) .

(n5)Footnote 5. Harmony v. United States, 43 U.S. (2 How.) 210, 11 L. Ed. 239 (1844) .
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(n6)Footnote 6. Harmony v. United States, 43 U.S. (2 How.) 210, 11 L. Ed. 239 (1844) ; Goldsmith, Jr.-Grant
Co. v. United States, 254 U.S. 505, 41 S. Ct. 189, 65 L. Ed. 376 (1921) (although forfeiture refers to automobile used to
smuggle liquor in violation of prohibition, general principal set forth as follows equally applies to vessels. "It is the
illegal use that is the material consideration, it is that which works the forfeiture, the guilt or innocence of its owner
being accidental. If we should regard simply the adaptability of a particular form of property to an illegal purpose, we
should have to ascribe facility to an automobile as an aid to the violation of the law. It is a 'thing' that can be used in the
removal of 'goods and commodities', and the law is explicit in its condemnation of such things."); The Thomaston, 26
F.2d 279, 1928 A.M.C. 845 (D. Md. 1928) (lien of materialman accrues by operation of law against the vessel itself and
is not dependent on possession, but follows the vessel; it is not cut off by forfeiture unless the claimant possesses
knowledge of the wrongful act).
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§ 66. Destruction of Vessel.

The total destruction of a vessel extinguishes all maritime liens as there is no res to which the claims can attach. n1
However, to the extent that part of the vessel is salvaged, a lien may be imposed on such remains. n2 While the lien will
attach to the proceeds of sale, it will not follow funds arising by virtue of an insurance policy unless the claimant has an
insurable interest recognized in the insurance contract. n3

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawMaritime LiensDischargeAdmiralty LawMaritime LiensPriority & SourcesContractsSalvage
LiensAdmiralty LawMaritime LiensPriority & SourcesGeneral Average & SalvageInsurance LawBusiness
InsuranceMarine InsuranceActual Total LossInsurance LawProperty InsuranceInsurable Interests

FOOTNOTES:
(n1)Footnote 1. Walsh v. Tadlock, 104 F.2d 131, 1939 A.M.C. 1278 (9th Cir. 1939) , cert. denied, 308 U.S. 584, 60
S. Ct. 107, 84 L. Ed. 489 (1939) ; Dann v. Dredge Sandpiper, 222 F. Supp. 838, 1964 A.M.C. 472 (D. Del. 1963) (the
dismantling and reassembling of a vessel does not constitute destruction in the sense that pre-existing liens are not
discharged); Fathom Expeditions, Inc. v. M/T Gavrion, 402 F. Supp. 390, 1975 A.M.C. 1391 (M.D. Fla. 1975) ("[W]e
have grave doubts that a maritime lien can survive the destruction of its vessel. ...").

(n2)Footnote 2. Chapman v. Engines of the Greenpoint, 38 F. 671 (S.D.N.Y. 1889) (liens on a vessel destroyed
attached to the engines which were salvaged from the wreck).

(n3)Footnote 3. Walsh v. Tadlock, 104 F.2d 131, 1939 A.M.C. 1278 (9th Cir. 1939) , cert. denied, 308 U.S. 584,
60 S. Ct. 107, 84 L. Ed. 489 (1939) .
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§ 67. Non-Maritime Mortgages.

Under principles of "general maritime law" as interpreted by United States courts, a mortgage on a vessel is not a
maritime contract nor does it create a maritime lien within the admiralty jurisdiction. In 1854, in Bogart v. The John
Jay, the Supreme Court held that a mere mortgage of a ship, as opposed to an hypothecated bottomry bond, was a
contract entered into without reference to navigation or perils of the sea and, therefore, was not maritime. n1

In the Ship Mortgage Act of 1920 Congress created a special class of "preferred" mortgages on documented "vessels of
the United States" within federal court admiralty jurisdiction and subject to foreclosure in rem. n2 In 1988 Congress
repealed, amended, and recodified the Ship Mortgage Act in a new chapter 313 of title 46, U.S. Code. n3 The 1988
legislation, Public Law 100-710, also expanded the definition of a "vessel of the United States" to include
undocumented vessels titled under state law and undocumented vessels numbered under federal law as well as federally
documented vessels. n4 A new Vessel Identification System was established under Public Law 100-710, codified
primarily in chapter 125 of title 46, U.S. Code, in order to centralize and make available certain information relating to
vessels of the United States. n5 Upon implementation of the Vessel Identification System, an entirely new type of
"preferred mortgage" will be available on vessels titled under state law. n6

Prior to 1989 a mortgage attaining "preferred" status within the Ship Mortgage Act, subject to the exclusive jurisdiction
of the federal admiralty court, was clearly distinct from a non-maritime, non-preferred mortgage. n7 The modern
legislation has complicated that distinction. The scope of federal court admiralty jurisdiction has been expanded under §
31325 of title 46, U.S. Code. n8 Upon implementation of the Vessel Identification System, a mortgage on a state titled
vessel may also attain preferred status and become entitled to the same priority and protection against forfeiture of the
vessel as a preferred mortgage on a documented vessel, although it will not be subject to foreclosure by the mortgagee
by in rem admiralty process. n9

The 1988 legislation did leave intact a fundamental facet of our prior ship mortgage legislation: the federal law still
does not define what makes a mortgage on a vessel valid as between the mortgagor and mortgagee or even what law
applies to that question. As a result, as between the parties to the mortgage, the validity of the "ordinary" mortgage
contract made in the United States remains founded on state law. n10 General maritime law does not apply. n11
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Thus, a security interest in an undocumented yacht numbered by the state of its principal operation in accordance with
federal requirements n12 only can be perfected in accordance with applicable state law. n13 Unless the state has enacted
special legislation for the perfection of security interests in vessels by notation on a certificate of title issued by the state
for the vessel, n14 usually the security interest must be perfected by filing a financing statement pursuant to Article 9 of
the Uniform Commercial Code of the state of registration of the yacht. n15 The security interest governed by state law
is subordinate to any maritime lien against the yacht. n16 Only through implementation of the Vessel Identification
System could the perfected state law security interest achieve any of the attributes of "preferred" or maritime status.

If an application for federal documentation of a vessel is properly filed, the perfection of the mortgage lien is governed
by § 31321 of title 46, U.S. Code, not by state law. n17 Compliance with § 31321 alone will not grant maritime status to
the mortgage lien, however. n18 The mortgage will only become "preferred" if the requirements of 46 U.S.C. § 31322
are also met. The preferred status conferred by statute brings the vessel mortgage within the federal court's
constitutional admiralty jurisdiction, grants it priority over any maritime lien other than a "preferred maritime lien," and
makes it subject to foreclosure by process in rem. n19

The holder of a non-preferred mortgage or security interest in a vessel is not without remedy. The alternatives found in
Article 9 of the Uniform Commercial Code, including repossession, generally remain available. n20 As with any other
mortgage of chattel property, the mortgagee can bring a non-admiralty suit to foreclose the non-preferred mortgage in
any court with jurisdiction. The vessel will be sold subject to all maritime liens, however. n21

Nor is the non-maritime mortgagee always without remedy in admiralty. If a third party arrests the mortgaged vessel to
enforce a maritime lien, the mortgagee may intervene in the action and raise defenses against the establishment of the
lien in order to prevent depletion of the fund upon which the mortgagee must rely for security. n22 Once the vessel has
been sold and the proceeds brought into the registry of the court, the mortgagee may petition the court asserting his
interest in the fund even though it will be subordinate to the interests of valid maritime lienholders. n23 Also, under
Public Law 100-710, if a documented vessel covered by a non-preferred mortgage suffers forfeiture for violation of
United States law, the mortgagee is entitled to the protections of 46 U.S.C. § 31327 prohibiting termination of his
interest in the vessel unless he authorized, consented, or conspired to effect the violation. n24

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawMaritime LiensEnforcementAdmiralty LawMaritime LiensNatureJurisdictionAdmiralty LawMaritime
LiensPriority & SourcesContractsShip MortgagesAdmiralty LawShippingRegulations & StatutesLicensing &
RegistrationCommercial Law (UCC)Secured Transactions (Article 9)PerfectionMethodsFilingsFinancing
StatementsGeneral Overview

FOOTNOTES:
(n1)Footnote 1. Bogart v. The John Jay, 58 U.S. (17 How.) 399, 15 L. Ed. 95 (1854) .

Four years after its decision in The John Jay, in People's Ferry Co. v. Beers, applying a relatively narrow definition of
admiralty contract jurisdiction, the Supreme Court held that a contract to build a ship was not a maritime contract under
a narrow definition of admiralty contract jurisdiction:

The admiralty jurisdiction, in cases of contract, depends primarily upon the nature of the contract,
and is limited to contracts, claims, and services, purely maritime, and touching rights and duties
appertaining to commerce and navigation. People's Ferry Co. v. Beers, 61 U.S. (20 How.) 393, 401, 15
L. Ed. 961, 964 (1858) .

(n2)Footnote 2. Act of June 5, 1920, c. 250, § 30, 41 Stat. 1000-1097, prev. codified at 46 U.S.C. §§ 911-984
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(repealed 1989).

(n3)Footnote 3. Act of November 23, 1988, Pub. L. No. 100-710, reprinted in 1988 U.S. Code Cong. & Admin.
News (102 Stat.) 4735-4754 (hereinafter "Pub. L. 100-710"). Chapter 313 of title 46, U.S. Code, is discussed at § 70
infra. Certain important technical amendments to Public Law 100-710 were enacted in 1989. See Coast Guard
Authorization Act of 1989, Pub. L. No. 101-225, tit. III, reprinted in 1989 U.S. Code Cong. & Admin. News (103 Stat.)
1920-1926 (Dec. 12, 1989).

(n4)Footnote 4. Pub. L. 100-710, tit. I, §§ 102(a), 104(a), codified at 46 U.S.C. §§ 2101(46), 30101(9). All
citations to the United States Code herein are to United States Code Annotated, title 46, West Pamphlet, Partial
Revision, 1994, unless otherwise indicated.

(n5)Footnote 5. Pub. L. 100-710, tit. I, §§ 101, 102, 104, codified at 46 U.S.C. §§ 2101(46), 30101(9),
12501-12507, 31321(g), (h), 31322(d), (e), 31327, 31343(d). The Vessel Identification System is not yet implemented.
See Pub. L.100-710, tit. I, § 104(e), (g), 102 Stat. 4751. Proposed regulations have been published. 58 Fed. Reg. 51920
- 51932 (Oct. 5, 1993). The Vessel Identification System is discussed more fully at § 71 infra .

(n6)Footnote 6. Pub. L. 100-710, tit. I, § 102(a), codified at 46 U.S.C. § 31322(d). See 58 Fed. Reg. 51924, 51931
- 32 (Oct. 5, 1993)(Proposed Subpart D).

(n7)Footnote 7. See Detroit Trust Co. v. The Thomas Barlum, 293 U.S. 21, 55 S. Ct. 31, 79 L. Ed. 176, 1934
A.M.C. 1417 (1934) ; Richard Bertram & Co. v. Yacht, Wanda, 447 F.2d 966 (5th Cir. 1971) .

(n8)Footnote 8. Under the mortgage enforcement provisions of 46 U.S.C. § 31325, upon default of a preferred
mortgage on a documented vessel, or a vessel for which an application for documentation is filed, or a foreign vessel, a
mortgagee may seek relief in federal court in (i) an in rem action in admiralty, (ii) an in personam action in admiralty
against the mortgagor, maker, co-maker, or guarantor, or (iii) a civil action (not in admiralty) against the mortgagor,
maker, co-maker, or guarantor. See also Ponce Federal Bank v. Vessel Lady Abby, 980 F.2d 56, 1993 A.M.C. 807 (1st
Cir. 1992) ("pendant party" jurisdiction over purchaser of mortgaged vessel). The federal courts continue to have
exclusive jurisdiction over the in rem foreclosure in admiralty. 46 U.S.C. § 31325(c). Cf. Cape Ann Commercial
Fisheries Loan Fund, Inc. v. Schlichte, 1993 A.M.C. 2835 (Mass. App. Div. 1993) . Prior to Public Law 100-710, the
Ship Mortgage Act made no provision for any in personam admiralty action against the maker, co-maker, or guarantor,
no provision for any civil action not in admiralty, and of course no provision for security interests on state titled vessels.
Compare former 46 U.S.C. §§ 951, 954(a) (repealed 1989). See Reedsburg Bank v. Apollo, 508 F.2d 995, 999 (7th Cir.
1975) . See also discussion at § 70f infra.

(n9)Footnote 9. 46 U.S.C. §§ 31322(d), 31325(b)(1). The priority of the preferred mortgage lien is established by
46 U.S.C. §§ 31326, 31301(5); protection in the event of a forfeiture is provided for at 46 U.S.C. § 31327. These appear
fully applicable to a mortgage on a state titled vessel entitled to preferred status under 46 U.S.C. § 31322(d) as a part of
the Vessel Identification System. Although a civil action in rem is not made available under 46 U.S.C. § 31325(b) to
foreclose a § 31322(d) state title preferred mortgage, presumably the holder of a § 31322(d) preferred mortgage on a
state titled vessel ordinarily would be granted permission to intervene and defend his interest if the vessel were libeled
in rem. The Vessel Identification System is discussed more fully at § 71, infra .

(n10)Footnote 10. See Security Bank v. Levens, 480 P.2d 706 (Or. 1971) ; Southland Financial Corp. v. O/S Mary
Evelyn, 248 F. Supp. 520 (E.D. La. 1965) . See also James Stewart & Co. v. Rivara, 274 U.S. 614, 618, 47 S. Ct. 718,
720, 71 L. Ed. 1234, 1927 A.M.C. 939, 942 (1927) :

Congress has not undertaken to regulate contracts for conditional sales of vessels or other property
used to carry on interstate commerce. It has not entered the field occupied by the state law in question.

...
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There is no foundation for the contention ... that Congress by those acts created "a new form of
property known as vessels of the United States" or that enrolled vessels are "nationalized or federalized".
... The enrollment of such vessels is not inconsistent with the application of the state law.

See also Jackson v. Inland Oil and Transport Co., 318 F.2d 803, 808-9, 1963 A.M.C. 1355 (5th Cir. 1963) (ordinary
nonmaritime mortgage held perfected upon recordation in Office of Collector of Customs). Cf. Chase Manhattan
Financial Servs. v. McMillian, 896 F.2d 452 (10th Cir. 1990) (state law applicable to vessel sale). Where the
controversy has concerned the rights of a recorded mortgagee as against a lien claimant not a party to the mortgage,
some courts have been prone to expansive dicta concerning the applicability of federal law to determine the validity of
the mortgage. This is no doubt due in part to the fact that the statutory provisions concerning perfection of the recorded
mortgage, 46 U.S.C. § 31321(a), speak in terms of the requirements for the mortgage "to be valid...against any person
except - (A) the grantor, mortgagor, or assignor." In addressing the priority rights of a preferred ship mortgagee as
against parties claiming rights under an entirely separate, subsequent claim of title, for example, the Ninth Circuit
recently stated that "once a vessel has been federally documented, the validity of security interests is determined by
federal law." Maryland Nat'l. Bank v. Vessel Madam Chapel, No. 93-55905, 1995 U.S. App. Lexis 1359 (9th Cir., Jan.
25, 1993) , citing In re Alberto, 823 F.2d 712, 716 (3d Cir. 1987) . The statement is entirely correct in the context in
which made: federal law does determine whether the preferred mortgage is entitled to preferred status and whether the
mortgage lien or the third party's claim has priority. The validity of the security interest or mortgage lien as between the
parties to the instrument, i.e. the mortgagor and mortgagee, remains founded in state law, however. See Bogart v. The
John Jay, 58 U.S. (17 How.) 399, 15 L.Ed 95 (1854) , and text at note 1, supra. Thus, in Tilghman Hardware, Inc. v.
Larrimore, 331 Md. 390, 628 A.2d 215 (1993) , the Maryland Court of Appeals recently examined whether an
informally drawn, unrecorded conditional sales contract of a federally documented vessel was valid as between the
parties to create an enforceable security interest permitting the seller to repossess upon the buyer's default. Noting that
no third party rights were involved, following an examination of state law authorities and without any reference to the
Ship Mortgage Act, the court ruled that express language granting the security interest was not required.

(n11)Footnote 11. This rule has not escaped criticism. In McCorkle v. First Penna. Banking & Trust Co., 459 F.2d
243, 249 (4th Cir. 1972) , the Fourth Circuit wrote:

No case has been found which critically analyzes the unsupported dictum in DetroitTrust and no
persuasive reasons have been brought to light for distinguishing on constitutional grounds between
preferred and non-preferred ship mortgages.

In another situation we might feel at liberty to reevaluate the continuing soundness of this admiralty
jurisdiction rule, weakly supported as it is, in light of modern circumstances. However, in view of the
unequivocal statement of the rule by the Supreme Court, as well as the absence of any intervening
developments indicating a weakening of the rule, we feel bound by Detroit Trust and its progeny in the
lower courts. It would be sheer presumption for an inferior tribunal to undertake to overrule an explicit
decision of the Supreme Court, from which the Court has given no hint of departing, no matter what may
be thought of the wisdom of that decision. It is the function of the Supreme Court to correct our errors; it
is not our function to rectify what we may consider mistakes of the Supreme Court. If the rule embracing
preferred ship mortgages within admiralty jurisdiction while excluding non-preferred ship mortgages is
to be abandoned, it is for the Supreme Court or Congress to do so, not the lower federal courts.

Non-preferred ship mortgages remain excluded from the admiralty jurisdiction for so long as the John Jay decision
remains the law. See n.1 supra.

(n12)Footnote 12. 46 U.S.C. §§ 12301-12309. Federal vessel numbering requirements are discussed at § 68b infra.
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(n13)Footnote 13. The recording of a mortgage on a ship which, at the time of recording, was not documented as a
vessel of the United States has been held not to constitute constructive notice of the mortgage's existence. The Susana,
2 F.2d 410, 414 (4th Cir. 1924) ; In re Empire Shipbuilding Co., 221 F. 223, 226 (2d Cir. 1915) ; R.C. Craig, Ltd. v.
Ships of the Sea, Inc., 345 F. Supp. 1066, 1070 (S.D. Ga. 1972) .

(n14)Footnote 14. State boat titling legislation is discussed at § 68b infra.

(n15)Footnote 15. See Uniform Commercial Code (U.L.A.) § 9-102 and Official Comment (West, 1981) ("This
title applies to security interests created by contract including.[.[. chattel mortgage. ...").

(n16)Footnote 16. The Buckhannon, 299 F. 519, 521 (2d Cir. 1924) :

[I]t is a point too familiar to need citation that the mere fact that there is a mortgage, and not a
preferred mortgage, upon a ship, does not in the least prevent or limit the right of her owner, or that
owner's lawful agents, to pledge the credit of the vessel by incurring a maritime lien. This is because the
maritime lien is superior to the mortgage and takes no cognizance of the mortgage as such.

(n17)Footnote 17. 46 U.S.C. § 31321(a). See White's Bank v. Smith, 74 U.S. (7 Wall.) 646, 653-54, 19 L. Ed. 211
(1869) Maryland National Bank v. Vessel Madam Chapel, No. 93-55905, 1995 U.S. App. Lexis 1359 (9th Cir., Jan. 25,
1995) ; In re Alberto, 823 F.2d 712, 717 (3d Cir. 1987) ; McCorkle v. First Penna. Banking & Trust Co., 321 F. Supp.
149 (D. Md. 1970) , vac. and rem. on other grounds, 459 F.2d 243 (4th Cir. 1972) ; Jackson v. Inland Oil & Transport
Co., 318 F.2d 802, 810, 1963 A.M.C. 1355 (5th Cir. 1963) See also Merchants National Bank v. Ward Rig No. 7, 634
F.2d 952, 956 (5th Cir. 1981) (vessel becomes "vessel of the United States when completed application for
documentation is received by U.S. Coast Guard). A purchaser is charged with actual notice of an unrecorded mortgage
where, prior to sale, his attorney has opportunity to examine a recital in the satisfaction of the mortgage to the effect that
a person other than the seller retained title. The Tompkins, 13 F.2d 552, 554 (2d Cir. 1926) .

(n18)Footnote 18. Compare Morse Drydock & Repair Co. v. S.S. Northern Star, 271 U.S. 552, 46 S. Ct. 589, 70
L. Ed. 1082, 1926 A.M.C. 590 (1926) Jackson v. Inland Oil & Transport Co., 318 F.2d 802, 1963 A.M.C. 1355 (5th
Cir. 1963) .

(n19)Footnote 19. 46 U.S.C. §§ 31301(5), 31322(a). In passing the Ship Mortgage Act, "Congress rested its
authority upon the constitutional provisions extending the judicial power 'to all cases of admiralty and maritime
jurisdiction' and conferring upon the Congress the power to make all laws which shall be 'necessary and proper' for
carrying into execution all powers 'vested by this Constitution in the Government of the United States, or in any
Department or Officer thereof.' " Detroit Trust Co. v. The Thomas Barlum, 293 U.S. 21, 55 S. Ct. 31, 38, 79 L. Ed.
176, 1934 A.M.C. 1417 (1934) . U.S. Const., art. 3, § 2, art. 1, § 8, P 18.

(n20)Footnote 20. See Tilghman Hardware, Inc. v. Larrimore, 331 Md. 390, 628 A.2d 215 (1993) ; Uniform
Commercial Code (U.L.A.) § 9-501 et seq. (West, 1981).

(n21)Footnote 21. The Town of Pelham v. The Schooner B.F. Woolsey, 3 F. 457 (S.D.N.Y. 1880) ; The C. C.
Trowbridge, 14 F. 874 (N.D. Ill. 1883) ; Britton v. The Venture, 21 F. 928 (W.D. Pa. 1884) ; The Ella J. Slaymaker, 28
F. 767 (D. Del. 1886) ; The Helys, 173 F. 928 (S.D.N.Y. 1909) .

(n22)Footnote 22. Schuchardt v. Babbage, 60 U.S. (19 How.) 239, 15 L. Ed. 625 (1857) ; The Rupert City, 213 F.
263 (W.D. Wash. 1914) ; The Portchester, 56 F.2d 579 (2d Cir. 1932) ; North Amer. Continental Co. v. The El Cuis,
107 F. Supp. 436 (E.D.N.Y. 1952) .

(n23)Footnote 23. See n.23 supra; The Gordon Campbell, 131 F. 963 (W.D.N.Y. 1904) ; Randall v. Proceeds of
the Scranton, 23 F.2d 843 (W.D.N.Y. 1927) .
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(n24)Footnote 24. 46 U.S.C. § 31327. The mortgagee of a preferred mortgage, including a state title preferred
mortgage under the Vessel Identification System, should enjoy the same protection. The mortgagee may have a stronger
claim for the recovery of attorney's fees provided for in the note and mortgage in an in rem arrest action in admiralty
than in some forfeiture actions, however. Compare United States v. Security Marine Credit Corp., 1991 A.M.C. 2587
(S.D. Fla. 1991) (attorney's fees not recoverable in criminal forfeiture) with General Elec. Credit Corp. v. O/S Triton
VI, 712 F.2d 991, 1984 A.M.C. 1583 (5th Cir. 1983) (attorney's fees recoverable in consolidated civil forfeiture and
foreclosure action).
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2-VI Benedict on Admiralty § 68

§ 68. Vessels of the United States.

For purposes of federal admiralty and maritime matters including federal maritime liens and mortgages, a "vessel" is
defined as "every description of watercraft or other artificial contrivance used, or capable of being used, as a means of
transportation on water." n0.1

A "vessel of the United States" is defined in title 46, U.S. Code, as a vessel "documented or numbered under the laws of
the United States or titled under the laws of a State." n1 Vessels of the United States are instruments for the
implementation of national maritime policy. n2

The Secretary of Transportation has responsibility for "general superintendence of the merchant marine" and attendant
matters, including vessel documentation, numbering, and mortgages. n3 Within the Department of Transportation, the
Coast Guard administers and enforces these laws, in coordination with the Customs Service and the Maritime
Administration. n4

a. Documented Vessels.

Federal documentation laws were enacted by the first Congress of the United States primarily to provide for the
registration of United States citizen-owned vessels and regulation of vessels in the domestic coastwise trade and
fisheries. n5 After many amendments to our documentation laws over the course of the following two hundred years,
the Vessel Documentation Act of 1980 n6 was enacted to consolidate, simplify, and improve the existing complex
procedures and forms for vessel documentation. n7 United States vessel documentation law is now recodified in chapter
121 of title 46, U.S. Code. n8

A documented vessel is a vessel for which a certificate of documentation has been issued. n9 Documentation is required
for the operation of vessels in certain trades, it serves as evidence of vessel nationality, and with certain exceptions, it
permits vessels to be subject to preferred mortgages. n10

The trades in which a documented vessel may be engaged are endorsed on the certificate of documentation. Five
endorsements are available: registry, n11 coastwise, n12 Great Lakes, n13 fishery, n14 and recreational. n15 A vessel's
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certificate of documentation may be endorsed for any one or more of these five if the vessel, its owner, and its
mortgagee, if any, meet the eligibility requirements. n16 A vessel must be documented with the appropriate
endorsement in order to engage in the fisheries, Great Lakes, or coastwise trade, unlessexempt. n17 Vessels used
exclusively for pleasure or in foreign trade may be documented, if they qualify. n18 A vessel employed in a trade not
covered by the endorsement issued for that vessel, or a documented vessel with a recreational endorsement operated
other than for pleasure, is subject to forfeiture. n19

Only vessels wholly owned by United States citizens may be documented. n20 In the case of an individual, citizenship
is usually clear, n21 but a business organized under domestic law may be a citizen for one purpose, yet not for another.
A corporation is deemed to be a United States citizen for vessel documentation purposes (a "documentation citizen") if
it is established under the laws of the United States or a state, if its president or other chief executive officer and the
chairman of its board of directors are United States citizens, and if no more of its directors are noncitizens than a
minority of the number necessary to constitute a quorum. n22 Because no other restrictions apply, a vessel owned by a
corporation qualifying as a documentation citizen may be documented with a recreational or registry endorsement even
though the corporation is foreign owned. n23 Non-citizen stock ownership limitations apply where other endorsements
are sought, however. n24

A partnership may document a vessel with a registry or recreational endorsement if its general partners are citizens of
the United States and the controlling interest in the partnership is owned by citizens. n25 This leaves open the
possibility of minority ownership by a non-citizen limited partner. An association is a citizen if each of its members is a
citizen, a joint venture is a citizen if each of its members is a citizen, and a trust arrangement fulfills the citizenship
requirements if each of its trustees and each of its beneficiaries is a citizen. n26

In order to document a vessel endorsed for coastwise trading privileges, § 2 of the Shipping Act, 1916, requires that a
75 percent interest in the corporation, association, or partnership be owned by citizens. n27 The Coast Guard will
consider title to all classes of stock and title to voting stock, trust, or fiduciary obligations in favor of non-citizens, and
direct or indirect exercise of voting power or control over the entity. Control is defined as an absolute right to direct
corporate or partnership business, to limit the actions of or replace the chief executive officer, a majority of the board of
directors or any general partner, to direct the transfer or operations of any vessel owned by the entity, or otherwise to
exercise authority over the business of the entity, but not the right to simply participate in these activities or the right to
receive a financial return. n28 The 75 percent interest citizen ownership requirement applies equally for the Great Lakes
endorsement as for coastwise. n29 Certain non-citizen corporations may obtain limited coastwise trading privileges
upon qualification under the "Bowaters" provisions. n30

Where a coastwise or Great Lakes endorsement is not sought, a corporation, partnership, or association will qualify as a
citizen of the United States under § 2 of the Shipping Act if a "controlling interest" in the corporation, partnership, or
association is owned by United States citizens. n31 The Commercial Fishing Industry Vessel Anti-Reflagging Act of
1987 n32 added a similar "controlling interest" United States citizen ownership requirement for a fishing industry vessel
owned by a corporation. For a vessel to be eligible for a fishery endorsement, more than 50 percent of the stock interest
in the corporation, including a majority of the voting shares, must be owned by citizens. n33 For a partnership, more
than 50 percent of the equity interest in the partnership must be owned by citizens. n34

To be eligible for documentation, a vessel must measure at least five net tons. n35 Subject to certain limited exceptions,
in order to qualify for coastwise, Great Lakes, or fishery endorsements, the vessel must have been built in the United
States. n36 Specific regulations apply to newly built vessels in which parts of existing vessels have been used and to
vessels which have been rebuilt. n37

A vessel registered under the laws of a foreign county is not eligible for documentation, n38 but it may be taken out of
foreign registry prior to U.S. documentation if it otherwise qualifies. n39 A documented vessel may be placed under the
command only of a United States citizen. n40
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United States flag vessels were previously required by statute to be documented at a designated "home port, generally
based on the vessel owner's domicile." n41 In Public Law 100-710, Congress envisioned a centralized, computerized
Coast Guard documentation system and repealed the home port provisions. n42 With the Coast Guard's improved
computer search capabilities making rigid port choices less important, the Coast Guard has established a new
requirement for designation of a "managing owner" for each documented vessel. The address of the managing owner
must be provided to the Coast Guard, and any change in that address must be reported within ten days. n43 The vessel's
"port of record" will be assigned, based on the managing owner's address, at one of the fourteen Coast Guard offices of
vessel documentation. n44

Coast Guard regulations also require that each documented vessel be marked with the vessel's official number assigned
by the Coast Guard and the vessel's name and hailing port. n45 No certificate of documentation will be deemed valid for
operation of the vessel until the vessel is marked in accordance with the regulations. n46 Lack of marking presumably
cannot jeopardize the preferred status of a vessel mortgage, however. n47

b. Federally Numbered and State Titled Vessels.

Pursuant to the Federal Boating Program of 1958 n48 and the Federal Boat Safety Act of 1971, n49 Congress
established a federal system for numbering vessels principally operated in the United States and not documented under
federal law. n50 The federal boat safety legislation which included the federal numbering system was a direct response
to the dramatic increase in the number of recreational boats in recent years and congressional recognition of the
significant maritime safety problems arising out of recreational boating. n51 With the advent of the Vessel
Identification System in Public Law 100-710, a vessel titled under the law of a state and a federally numbered vessel are
now included with a documented vessel within the meaning of a "vessel of the United States." n52

The federal vessel numbering system is straightforward. Federal law requires that an undocumented vessel equipped
with propulsion machinery of any kind shall have a number issued by the proper issuing authority in the state in which
the vessel is principally operated. n53 The proper issuing authority in each state is the Coast Guard unless the state has
established a vessel numbering system which complies with Coast Guard requirements and is approved by the Coast
Guard, in which case the state issues the boat numbers and administers the program. n54 Forty-nine states, Guam,
Puerto Rico, the Virgin Islands, American Samoa, the District of Columbia, and the Northern Mariana Islands have now
enacted boat registration legislation approved by the Coast Guard. Only in Alaska does the Coast Guard still number
vessels. n55 No doubt this is due in large part to the allocation of federal funds obtainable by states which maintain an
approved state vessel numbering system and marine casualty reporting system. n56

The Coast Guard is also given authority under federal law to prescribe guidelines for a system of titling boats by the
states, n57 and it has recently issued proposed regulations for that purpose. n58 As a result, although over half the states
(known as "title states") have enacted state boat titling laws, n59 the legislation is not at all uniform. Where enacted,
state boat titling laws provide for a certificate of title to be issued for each boat numbered in the state, identifying the
owner and the boat. In many, but not all, of the states with boat titling laws, the statute requires that any security interest
in the boat be perfected by notation on the certificate of title identifying the lienholder. n60

In other states (known as "registration states") the security interest in the state registered boat must be perfected by
filing a financing statement in the appropriate office pursuant to the state's enactment of Article 9 of the Uniform
Commercial Code. n61 As may easily be imagined, the variances in the law among title states and between title states
and registration states has proved a constant source of confusion and difficulty. n62

Legal Topics:

For related research and practice materials, see the following legal topics:
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Admiralty LawShippingRegulations & StatutesLicensing & RegistrationCommercial Law (UCC)Secured Transactions
(Article 9)PerfectionChoice of LawCertificates of TitleImmigration LawDuties & Rights of AliensProperty
OwnershipTransportation LawWater TransportationLicensing & Registration

FOOTNOTES:
(n1)Footnote 0.1. 1 U.S.C. § 3. See In re Biloxi Casino Belle Incorporated, No. 94-08534 SEG, 176 B.R. 427 (Bankr.
S.D. Miss., Jan. 10, 1995) (permanently moored, dockside gambling casinos built on remnants of documented barges
held not to be "vessels").

(n2)Footnote 1. 46 U.S.C. § 2101(46) (applicable to Subtitle II--Vessels and Seamen), 46 U.S.C. § 30101(9)
(applicable to Subtitle III--Maritime Liability).

(n3)Footnote 2. See Drzal & Carnilla, Documentation of Vessels: The Fog Lifts, 13 J. Mar. Law & Com. 261
(1982); Poole, Powell, & Gray, Financing of United States-Flag Vessels, 56 Tul. L. Rev. 1171 (1982).

(n4)Footnote 3. 46 U.S.C. §§ 2103, 12101-12507, 31301-31343. The Coast Guard advises it now maintains
information on over 200,000 vessels documented under 46 U.S.C. chapter 121 and their owners. In addition, the states
currently register over 10 million undocumented vessels under voluntary, Coast Guard approved, vessel numbering
systems (46 U.S.C. chapter 123 and 46 C.F.R. part 174). 58 Fed. Reg. 51920 (Oct. 5, 1993) .

(n5)Footnote 4. There is considerable history to the Coast Guard's jurisdiction relating to the documentation of
vessels. See H.R. Rep. No. 98-338, 122-123, reprinted in 1983 U.S. Code Cong. & Admin. News. 934, 935. The
Customs Service determines what activities constitute the various trades, 32 Fed. Reg. 7408 (1967) , and enforces the
coastwise trade laws, 19 C.F.R. §§ 4.80-4.101. (All citations to the Code of Federal Regulations herein are to the
codification revised as of October 1, 1994, unless otherwise indicated.) The Maritime Administration, within the
Department of Transportation, has authority over certain citizenship issues under relevant provisions of the Shipping
Act, 1916, 46 U.S.C. §§ 802, 808, 835, and the Jones Act, 48 U.S.C. § 883.

(n6)Footnote 5. Act of September 1, 1789, ch. 11, 1 Stat. 55. See McDonald, Documentation and Transfer of
Vessels; Transfer of United States Vessels to Aliens, 47 Tul. L. Rev. 511 (1973).

(n7)Footnote 6. Vessel Documentation Act of December 24, 1980, Pub. L. 96-594, tit. I, reprinted in 1980 U.S.
Code Cong. & Admin. News (94 Stat.) 3453 (1980) (effective July 1, 1982).

(n8)Footnote 7. H.R. Rep. No. 96-428, 96th Cong., 2d Sess. (1980), reprinted in 1980 U.S. Code Cong. & Admin.
News 7162-7175. See Drzal & Carnilla, Documentation of Vessels: The Fog Lifts, 13 J. Mar. Law & Com. 261 (1982);
Comment,The Vessel Documentation Act of 1980, 7 Mar. Law. 303 (1982) .

(n9)Footnote 8. 46 U.S.C. §§ 12101-12122. See H.R. Rep. No. 98-338, 209-214, reprinted in 1983 U.S. Code
Cong. & Admin. News 925-1042. Regulations are found at 46 C.F.R. part 67, as amended by 54 Fed. Reg. 41835
-41842 (Oct. 12, 1989), 55 Fed. Reg. 51244-51252 (Dec. 12, 1990), 56 Fed. Reg. 960-964 (Jan. 10, 1991), 56 Fed. Reg.
2864 (Jan. 25, 1991), 57 Fed. Reg. 94126 (Sept. 24, 1992) and 58 Fed. Reg. 60256 -60285 (Nov. 15, 1993) . See also
46 U.S.C. chs. 141 (measurement of vessels), 143 (convention measurement), and 145 (regulatory measurement). The
Coast Guard's regulatory amendments from 1989 through 1993 have been designed to conform the vessel
documentation rules to the requirements of Public Law 100-710, tit. I, 1988 U.S. Code Cong. & Admin. News (102
Stat.) 4735 -4754 (Nov. 23, 1988), and Public Law 101-225, tit. III, 1989 U.S. Code Cong. & Admin. News (103 Stat.)
1920 - 1926 (Dec. 12, 1989), and reflect the congressional intention in that legislation to simplify and streamline the
documentation process. 58 Fed. Reg. 60256 (Nov. 15, 1993) .

(n10)Footnote 9. 46 U.S.C. § 30101(1). Cf. 46 U.S.C. § 2101(10). Under the Coast Guard's 1993 regulatory
amendments, no certificate of documentation issued by the Coast Guard will be deemed valid for the operation of the
vessel until the vessel is marked in accordance with Coast Guard requirements. 46 C.F.R. § 67.120, as codified by 58
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Fed. Reg. 60256, 60275 (Nov. 15, 1993) . Since the marking requirement is not statutory, it is doubtful that a failure to
mark could jeopardize the preferred status of a vessel mortgage. Compare Brandon v. S.S. Denton, 302 F.2d 404 (5th
Cir. 1962) (failure to retain a certified copy of vessel mortgage on board vessel as required by statute did not invalidate
preferred status). In its final regulations, the Coast Guard specifically made the certificate of documentation of an
unmarked vessel invalid only "for operation of the vessel" in order to avoid questions about the efficacy of a mortgage
filed to evidence a security interest in an unmarked vessel. 58 Fed. Reg. 60260 (Nov. 15, 1993). Marking the vessel's
official number conspicuously and indelibly in large block letters on a structural member of the vessel may give actual
notice of its documented status, however, and prevent substantial mischief. See Maryland Nat'l Bank v. Vessel Madam
Chapel, 821 F.Supp. 1361, 1367 n. 6, 1993 A.M.C. 2019 (S.D. Cal. 1993) , rev'd, No. 93-55905, 1995 U.S. App. Lexis
1359 (9th Cir., Jan. 25, 1995) (bona fide pur- chaser of vessel unaware of prior documentation, where vessel was not
marked with official number and mortgagee failed to obtain manufacturer's statement of origin which was used to
establish alternate chain of title).

(n11)Footnote 10. 46 C.F.R. § 67.1, as codified by 58 Fed. Reg. 60256, 60267 (Nov. 15, 1993) . Documentation is
not conclusive as to what constitutes a "vessel" for purposes of federal admiralty and maritime matters and the mortgage
and maritime lien statutes. See In re Biloxi Casino Belle Incorporated, No. 94-08534 SEG, 176 B.R. 427 (Bankr. S.D.
Miss., Jan. 10, 1995) (permanently moored, dockside gambling casinos built on remnants of documented barges held
not "vessels"). A certificate of documentation of a vessel is:

(1) conclusive evidence of nationality for international purposes, but not in a proceeding conducted
under the laws of the United States;

(2) except for a recreational endorsement, conclusive evidence of qualification to be employed in a
specified trade; and

(3) not conclusive evidence of ownership in a proceeding in which ownership is in issue.

46 U.S.C. § 12104. See ITT Indus. Credit Co. v. M/V Richard C, 617 F. Supp. 761 (E.D. La. 1985) ; Southern Bell
Telephone & Telegraph Co. v. Burke, 62 F.2d 1015 (5th Cir. 1933) . Although not conclusive, a certificate of
documentation is prima facie evidence of ownership. Ersan Resources, Inc. v. Kiratli, 1993 A.M.C. 994 (E.D. Va.
1993) .

(n12)Footnote 11. 46 U.S.C. § 12105. A registry endorsement permits a vessel to be employed in foreign trade or
trade with Guam, American Samoa, Wake, Midway, or Kingman Reef, and any other employment for which a
coastwise, Great Lakes, or fishery endorsement is not required. See 46 C.F.R. § 67.17, as codified by 58 Fed. Reg.
60256, 60269 (Nov. 15, 1993) .

(n13)Footnote 12. 46 U.S.C. § 12106. See 46 C.F.R. § 67.19(a), as codified by 58 Fed. Reg. 60256, 60269 (Nov.
15, 1993) . Coastwise trade is domestic trade, 46 U.S.C. § 883 (1975), and includes the transportation of passengers or
merchandise between points embraced within the coastwise laws of the United States. 46 C.F.R. § 67.3, as codified by
58 Fed. Reg. 60256, 60267 (Nov. 15, 1993) . A definition of "coastwise trade" is also found at 19 C.F.R. § 4.80.

(n14)Footnote 13. 46 U.S.C. § 12107. Great Lakes trade includes both domestic trade and foreign trade with
Canada. See 46 C.F.R. § 67.19(b), as codified by 58 Fed. Reg. 60256, 60269 (Nov. 15, 1993) .

(n15)Footnote 14. 46 U.S.C. § 12108. A fishery endorsement entitles a vessel to employment in the fisheries and to
land its catch, wherever caught, in the United States. See 46 C.F.R. § 67.21(a), as codified by 58 Fed. Reg. 60256,
60269-70 (Nov. 15, 1993) . A definition of "fisheries" is found at 46 U.S.C. § 12101(a)(1). See also 46 C.F.R. § 67.3, as
codified by 58 Fed. Reg. 60256, 60267 (Nov. 15, 1993) .

(n16)Footnote 15. 46 U.S.C. § 12109. A documented vessel operating under a recreational endorsement may be
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operated only for pleasure. Id. See 46 C.F.R. § 67.23, as codified by 58 Fed. Reg. 60256, 60270 (Nov. 15, 1993) . The
Coast Guard has issued an opinion describing circumstances in which it believes a vessel would not be operated "only
for pleasure." Coast Guard Opinion Letter Ruling No. 5730, October 13, 1987. Conferring an economic benefit on the
vessel owner in connection with the voyage may violate the restrictions. A vessel operating under a recreational
endorsement only may be bareboat chartered but only for recreational use. See 46 C.F.R. § 67.23 (Note), as codified by
8 Fed. Reg. 60256, 60270 (Nov. 15, 1993) . See generally Giansante, Pub. L. 98-89, Trouble for Businessmen Who
Entertain Aboard Pleasure Boats?, 15 Tul. Mar. L.J. 95 (1990).

A New Jersey ordinance prohibiting "floating homes" has been held not preempted by 46 U.S.C. § 12109. Bass River
Assoc. v. Mayor, Tp. Com'r, 743 F.2d 159 (3d Cir. 1984) .

(n17)Footnote 16. 46 C.F.R. § 67.16(c), as codified by 58 Fed. Reg. 6056, 60269 (Nov. 15, 1993) . Where more
than one endorsement is obtained, the actual use of the vessel determines the license under which it is operating. The
eligibility requirements for coastwise trade, Great Lakes trade, and fishery endorsements are set out at 46 C.F.R. §§
67.10 and 67.21, as codified by 58 Fed. Reg. 60256, 60269 (Nov. 15, 1993) .

(n18)Footnote 17. 46 C.F.R. §§ 67.7, 67.323, as codified by 58 Fed. Reg. 60256, 60269, 60282 (Nov. 15, 1993) .
Exemptions are set out in 46 C.F.R. § 67.9(c), as codified by 58 Fed. Reg. 60256, 60269 (Nov. 15, 1993) .

(n19)Footnote 18. 46 C.F.R. § 67.5, as codified by 58 Fed. Reg. 60256, 60269 (Nov. 15, 1993) .

(n20)Footnote 19. 46 U.S.C. § 12110(c). See 46 C.F.R.

(n21)Footnote 20. 46 U.S.C. § 12102(a). Although admittedly procedural in nature, the vessel documentation laws
were established to ensure American ownership of vessels so that the requirements of the Shipping Act, 1916, could be
enforced. Alaska Excursion Cruises, Inc. v. United States, 603 F. Supp. 541 (D.D.C. 1984) . Following the amendment
in Public Law 100-710 to § 9 of the Shipping Act, 1916, 46 U.S.C. § 808(c), prohibiting foreign transfers of "control" of
a documented vessel, the Maritime Administration published regulations to implement the amendment. 54 Fed. Reg.
5382-5403 (Feb. 2, 1989) and 54 Fed. Reg. 8195 (Feb. 27, 1989) (interim final rule); 55 Fed. Reg. 14040-14060 (April
13, 1990) (notice of proposed rulemaking); 56 Fed. Reg. 30654-30674 (July 3, 1991) (interim final rule). The Coast
Guard's documentation regulations require that in order to obtain redocumentation of a documented vessel, or a vessel
last documented under U.S. law, proof of Maritime Administration approval of any transaction which requires approval
under Maritime Administration regulations (46 C.F.R. part 221) and which occurred since the vessel's last
documentation must be submitted. 46 C.F.R. §67.47(b), as codified by 58 Fed. Reg. 60256, 60271 (Nov. 15, 1993) .
Recreational vessels and those engaged in the fishing industry are exempt, however. 46 C.F.R. § 67.11(b), as codified
by 58 Fed. Reg. 60256, 60268 (Nov. 15, 1993) .

(n22)Footnote 21. 46 C.F.R. § 67.33, as codified by 58 Fed. Reg. 60256, 60270 (Nov. 15, 1993) .

(n23)Footnote 22. 46 U.S.C. § 12102(a)(4).

(n24)Footnote 23. See 46 C.F.R. § 67.39(a), as codified by 58 Fed. Reg. 60256, 60270 (Nov. 15, 1993) .

(n25)Footnote 24. 46 C.F.R. §§ 67.39(b), (c), (d), as codified by 58 Fed. Reg. 60256, 60270-71 (Nov. 15, 1993) .
Beginning with regulations published in 1990, the Coast Guard completely revised 46 C.F.R. part 67 concerning the
citizenship requirements for vessel documentation. See 55 Fed. Reg. 51244-51252 (Dec. 12, 1990) . Cf. 57 Fed. Reg.
10544, 10554-10555 (March 26, 1992) (proposed 46 C.F.R. §§ 67.30-67.47).

(n26)Footnote 25. 46 U.S.C. § 12102(a)(3). See 46 C.F.R. § 67.35(a)(1), as codified by 58 Fed. Reg. 60256,
60270 (Nov. 15, 1993) ("at least 50 percent of the equity interest in the partnership is owned by citizens").

(n27)Footnote 26. 46 U.S.C. § 12102(a)(2). See 46 C.F.R. §§ 67.35(b), (c), 67.37, as codified by 58 Fed. Reg.
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60256, 60270 (Nov. 15, 1993) .

(n28)Footnote 27. 46 U.S.C. § 802(a) (1975). Both the Coast Guard and the Maritime Administration apply the
U.S. citizen shareholding requirements at each level of ownership of a corporate vessel owner with a tiered ownership
structure. 46 C.F.R. § 221.3(c), as amended by 56 Fed. Reg. 30654, 30665 (July 3, 1991) (Marad); 46 C.F.R. §
67.31(c), as codified by 58 Fed. Reg. 60256, 60270 (Nov. 15, 1993) (Coast Guard). This approach was upheld by the
Third Circuit Court of Appeals in Conoco, Inc. v. Skinner, 970 F.2d 1206, 1223 (3d. Cir. 1992) .

(n29)Footnote 28. 46 C.F.R. § 67.31, as codified by 58 Fed. Reg. 60256, 60270 (Nov. 15, 1993) . The Coast Guard
has taken the position that it will not adopt the "fair inference" rule by which the Maritime Administration permits
corporations to establish that they meet the stock ownership requirements of § 2 of the Shipping Act, 46 U.S.C. § 802
(1975). 55 Fed. Reg. 51244, 51245 (Dec. 12, 1990) ; 58 Fed. Reg. 60256, 60258 (Nov. 15, 1993) . Regulations by
which the Maritime Administration applies the "fair inference" rule are found at 46 C.F.R. part 335. The rule is based
on the decision in Collier Adv'g Service v. Hudson River Day Line, 14 F. Supp. 335, 1936 A.M.C. 206 (S. D. N.Y. 1936)
, aff'd, 93 F.2d 457, 1938 A.M.C. 38 (2d Cir. 1937) (evidence that holders of 96% of outstanding stock of a publicly
traded corporation had addresses within the United States permitted fair inference that corporation was 75% owned by
U.S. Citizens).

(n30)Footnote 29. 46 U.S.C. § 12107(a)(3); 46 C.F.R. §§ 67.35(a)(2), 67.39(b), as codified by 58 Fed. Reg.
60256, 60270 (Nov. 15, 1993) .

(n31)Footnote 30. 46 U.S.C. § 883-1 (1975); 46 C.F.R. § 67.39(c), as codified by 58 Fed. Reg. 60256, 60270
(Nov. 15, 1993) ; 46 C.F.R.; subpart 68.01.

(n32)Footnote 31. 46 U.S.C. § 802(a) (1975).

(n33)Footnote 32. Commercial Fishing Industry Vessel Anti-Reflagging Act of 1987, Pub. L. No. 100-239,
reprinted in 1987 U.S. Code Cong. & Admin. News (101 Stat.) 1778 (1988). See H.R. Rep. No. 100-423, 100th Cong.,
1st Sess. (1987), reprinted in 1987 U.S. Code Cong. & Admin. News 3245-3260. In 1990, the Coast Guard promulgated
rules concerning non-citizen corporate stock ownership in order to implement the American control provisions of this
Act. See 55 Fed. Reg. 51244-51252 (Dec. 12, 1990) . See also Walsh & Weinstein, Foreign Investment in the U.S.
Fishery Industry After the Anti-Reflagging Act of 1987, 33 Int'l Law. 1207 (ABA, 1988).

(n34)Footnote 33. 46 U.S.C. § 12102(c)(1); 46 C.F.R. § 67.39(d), as codified by 58 Fed. Reg. 60256, 60270
(November 15, 1993) . The Anti-Reflagging Act significantly altered prior law, under which a vessel owned by an
American corporation controlled by foreigners could be eligible for a fishing endorsement so long as the corporation's
president, the chairman of its board of directors, and a sufficient number of its directors were United States citizens. A
savings clause in the Anti-Reflagging Act exempted a vessel from the citizen control requirements if, prior to July 28,
1987, the vessel qualified within the terms of the savings clause pertaining to use in the fisheries. See Pub. L. 100-239, §
7(b), reprinted in 46 U.S.C. § 12102 note. The savings clause has been held to "run with the ship", exempting a vessel
which once qualified even after sale. Southeast Shipyard Ass'n v. United States, 979 F.2d 1541, 1993 A.M.C. 871
(D.C. Cir. 1992) . Coast Guard regulations now reflect this. 46 C.F.R. § 67.45, as codified by 58 Fed. Reg. 60256,
60270-71 (Nov. 15, 1993) .

(n35)Footnote 34. 46 C.F.R. § 67.35, as codified by 58 Fed. Reg. 60256, 60270 (Nov. 15, 1993) . The Coast Guard
has indicated it may change the "at least 50 percent" required U.S. citizen partnership equity ownership interest for
registry and recreational endorsements in the future to be consistent with the requirement for the fishery endorsement.
See 55 Fed. Reg. 51244, 51247 (Dec. 12, 1990) . This change is not evident in the Coast Guard's 1993 regulations,
however. 46 C.F.R. § 67.35(a)(1), as codified by 58 Fed. Reg. 60256, 60270 (Nov. 15, 1993) .

(n36)Footnote 35. 46 U.S.C. § 12102(a). The vessel must be measured under 46 U.S.C. §§ 14101-14522 in order to
be documented, but a temporary certificate of documentation may be issued pending measurement. 46 U.S.C. §
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12102(b). Regulations are found at 46 C.F.R. § § 67.105-67.107, as codified by 58 Fed. Reg. 60256, 60273 (Nov. 15,
1993) .

(n37)Footnote 36. 46 U.S.C. §§ 12106(a), 12107(a), 12108(a). Exceptions apply for vessels captured in war,
forfeited to the United States, or subject to the Wrecked Vessel Statute, 46 U.S.C. § 14. Regulations are found at 46
C.F.R. §§ 67.95-67.101, as codified by 58 Fed. Reg. 60256, 60273 (Nov. 15, 1993) .

(n38)Footnote 37. 46 C.F.R. §§ 67.175, 67.177, as codified by 58 Fed. Reg. 60256, 60278 (Nov. 15, 1993) . As
applied to a rebuilding of a vessel qualified for coastwise trade, the regulations must be read in conjunction with the
requirements of the second proviso of 46 U.S.C. § 883. See American Hawaii Cruises v. Skinner, 713 F. Supp. 452
(D.D.C. 1989) , appeal dismissed, 893 F.2d 1400 (D.C. Cir. 1990) .

(n39)Footnote 38. 46 U.S.C. § 12102(a). Once a vessel is documented under United States law, § 9 of the Shipping
Act, 1916, 46 U.S.C. § 808(c)(2), prohibits placing that vessel under foreign registry or operating that vessel under the
authority of a foreign country, without prior Maritime Administration approval. The Maritime Administration has
granted the necessary approval on a general basis in the case of fishing industry vessels, pleasure vessels, and vessels
under 1000 gross tons. 46 C.F.R. §§ 221.11(c), 221.15(a), as amended by 56 Fed. Reg. 30654, 30667-30668 (July 3,
1991) .

(n40)Footnote 39. See 46 U.S.C. § 883 (1975) (first proviso). See 46 C.F.R. § 67.55, as codified by 58 Fed. Reg.
60256, 60271 (Nov. 15, 1993) .

(n41)Footnote 40. 46 U.S.C. § 12110(d).

(n42)Footnote 41. Pub. L. 98-89, 97 Stat. 585, 588-89 (Aug. 26, 1983), prev. codified at 46 U.S.C. §§ 12113,
12114 (repealed 1989); See also former 46 U.S.C. § 911(3) (repealed 1989); 46 U.S.C. §§ 1011-1012 (repealed 1989).
The complexities of the history of the "home port" provisions are described by Gilmore & Black, The Law of Admiralty
713-714 (2d ed. 1975).

(n43)Footnote 42. Pub. L. 100-710, tit. I, 106(b)(3), 1988 U.S. Code Cong. Admin. News (103 Stat.) at 4752. See
46 C.F.R. 67.13-3, prior to revision by 58 Fed. Reg. 60256, 60265 (Nov. 15, 1993) . The home port designation rules
assisted to determine which Coast Guard vessel documentation office would most likely have the records of a particular
vessel and established a single place at which a vessel owner would be subject to personal jurisdiction in a foreclosure
action. See 58 Fed. Reg. 60256, 60260 (Nov. 15, 1993) .

(n44)Footnote 43. 46 C.F.R. § 67.113, as codified by 58 Fed. Reg. 60256, 60274 (Nov. 15, 1993) . If an
individual, the address of the managing owner may be "any residence." If a corporation, the address of the managing
owner may be its address for service of process within the state of its incorporation or its principal place of business. If
a partnership, the address of the managing owner may be its address in the state under whose laws it is organized or its
principal place of business.

(n45)Footnote 44. 46 C.F.R. § 67.115, as codified by 58 Fed. Reg. 60256, 60274 (Nov. 15, 1993) .

(n46)Footnote 45. Marking requirements are set out at 46 C.F.R. §§ 67.120 - 67.125, as codified by 58 Fed. Reg.
60256, 60275 (Nov. 15, 1993) . Regulations for official number assignment and vessel name and vessel hailing port
designation are found at 46 C.F.R. §§ 67.111, 67.117, and 67.119, as codified by 58 Fed. Reg. 60256, 60274-75 (Nov.
15, 1993) .

(n47)Footnote 46. 46 C.F.R. § 67.120, as codified by 58 Fed. Reg. 60256, 60275 (Nov. 15, 1993) .

(n48)Footnote 47. The marking of a vessel is not a condition to obtaining a preferred mortgage under the statute.
The Coast Guard originally proposed to word the regulation at 46 C.F.R. § 67.120 in terms which would have entirely
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invalidated a vessel's documents until the vessel was properly marked. See 57 Fed. Reg. 10544, 10558 (Mar. 26, 1988)
(proposed 46 C.F.R. § 67.120). The Coast Guard states that because of the "questions about the efficacy of a mortgage
filed to evidence a security interest in the vessel" raised by that proposal, the section was "corrected" in the final
regulations to provide that the vessel's document would not be deemed valid only for purposes of operation of the vessel
until the vessel was marked. 58 Fed. Reg. 60256, 60260 (Nov. 15, 1993) . Compare Brandon v. S.S. Denton, 302 F.2d
404 (5th Cir. 1962) (failure to retain a certified copy of vessel mortgage on board vessel as required by statute did not
invalidate preferred status). Marking the vessel's official number conspicuously and indelibly in large block letters on a
structural member of a vessel will give actual notice of the vessel's documented status, however, and may prevent
substantial mischief. See Maryland Nat'l Bank v. Vessel Madam Chapel, 821 F.Supp. 1361, 1367 n.6, 1993 A.M.C.
2019 (S.D. Cal. 1993) , rev'd, No. 93-55905, 1995 U.S. App. Lexis 1359 (9th Cir., Jan. 25, 1995) (bona fide purchaser
of vessel unaware of prior documentation, where vessel was not marked with official number and mortgagee failed to
obtain manufacturer's certificate of origin which was used to establish alternate chain of title).

(n49)Footnote 48. Pub. L. No. 85-911, 72 Stat. 1754, prev. codified at 46 U.S.C. §§ 527-527h (repealed).

(n50)Footnote 49. Pub. L. No. 92-75, 85 Stat. 213, prev. codified at 46 U.S.C. § 1451, et seq. (repealed). These
provisions are now codified at 46 U.S.C. §§ 4301-4311, 12301-12309, 13101-13110.

(n51)Footnote 50. 46 U.S.C. § 12301-12309. Congress also provided for certain construction and performance
standards for recreational vessels and their associated equipment as part of this legislation. 46 U.S.C. §§ 4301-4311.
Provision was made in § 4 of the Federal Boat Safety Act of 1971 for the identification of boats to help ensure
compliance with these safety registrations and standards. See 46 U.S.C. § 4302(a)(3). Coast Guard regulations
implement this provision in part through the requirement for a hull identification number on each boat produced in or
imported into the United States. 33 C.F.R. §§ 181.21-181.35. The hull identification number is entirely separate from
the vessel registration number established under 46 U.S.C. § 12301. See 59 Fed. Reg. 23651 - 23661 (May 6, 1994)
(proposed rulemaking for expanded hull identification number).

(n52)Footnote 51. H.R. Rep. No. 98-338, reprinted in 1983 U.S. Code Cong. & Admin. News 924-1042 (1983).
The Coast Guard advises that the states currently register over 10 million undocumented vessels under state laws
approved pursuant to the federal boat numbering system (46 U.S.C. chapter 123 and 46 C.F.R. part 174). 58 Fed. Reg.
51920 (Oct. 5, 1993) .

(n53)Footnote 52. Public Law 100-710, §§ 102(a), 104(a), codified at 46 U.S.C. §§ 2101(46), 30101(9).

(n54)Footnote 53. 46 U.S.C. § 12301.

(n55)Footnote 54. 46 U.S.C. § 12302. Coast Guard regulations pertaining to the numbering of vessels by the Coast
Guard are found at 33 C.F.R. part 173; regulations pertaining to the requirements for approval of state numbering
systems are found at 33 C.F.R. part 174. These regulations evidence requirements for numbering vessels and for
reporting boating casualties. See also 46 U.S.C. §§ 6101-6102.

(n56)Footnote 55. 58 Fed. Reg. 51920 (Oct. 5, 1993) . See 33 C.F.R., part 173, Appendix A.

(n57)Footnote 56. See 46 U.S.C. §§ 13102, 13103. Note that pursuant to 33 C.F.R. § 174.31(b), except for a
recreational-type public vessel of the United States, states may condition the issuance of a certificate of number on the
payment of state or local taxes.

(n58)Footnote 57. 46 U.S.C. 13106(b)(8). See Coast Guard Authorization Act of 1989, Pub. L. No. 101-225, tit.
III, 309(b), reprinted in 1989 U.S. Code Cong. & Admin. News (103 Stat.) 1926 (1989).

(n59)Footnote 58. In October, 1993, the Coast Guard issued proposed rules for guidelines for state boat titling
systems in combination with proposed rules for the Vessel Identification System. 58 Fed. Reg. 51920 - 51932 (Oct. 5,
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1993) . The proposed state boat titling guidelines make state boat titling entirely voluntary by states.

(n60)Footnote 59. State boat titling legislation has been enacted in the following states:

California: Cal. Veh. Code §§ 9850-9928 (West 1989).

Florida: Fla. Stat. Ann. §§ 327.01-327.74, 328.01-328.20 (West 1989).

Illinois: Ill. Ann. Stat. ch. 95 1/2, §§ 313.4-313-12, 313A-1-313A-12 (Smith-Hurd 1989).

Indiana: Ind. Code Ann. §§ 14-1-4-1 to 14-1-4-23, 14-1-2-1 to 14-1-2-10 (Burns 1987).

Iowa: Iowa Code Ann. §§ 106.5-108.85 (West 1990).

Kentucky: Ky. Rev. Stat. Ann. §§ 235.010 - 235.990 (Michie 1994).

Maryland: Md. Nat. Res. Code Ann. §§ 8-701 to 8-723 (1990).

Massachusetts: Mass. Ann. Laws ch. 90B, § 1-36 (Law. Co-op. 1985 and 1990 Supp.).

Michigan: Mich. Comp. Laws nn. 281.1031-281.1038, 281.1201-281.1223 (West 1990).

Missouri: Mo. Ann. Stat. §§ 306.030-306.080 (Vernon, 1972 and 1990 Supp.).

Minnesota: Minn. Stat. Ann. §§ 361A.01-361A.21 (West, 1990 Supp.).

Montana: Mont. Code Ann. §§ 23-2-508 - 23-2-520 (1989).

Nevada: Nev. Rev. Stat. §§ 488.065 to 488.1827 (1989).

New Jersey: N.J. Stat. Ann. §§ 12:7-34.36 to 12:7-34.55, 12:7A-1-12:7A-29 (West 1989).

New Mexico: N.M. Stat. Ann. §§ 66.12-1 to 66-12-6.4 (1989).

New York: N.Y. Veh. & Traf. Law §§ 2102-2135, 2220-2231 (McKinney 1989).

North Carolina: N.C. Gen. Stat. §§ 75A-32 to 75A-49 (1990).

Ohio: Ohio Rev. Code Ann. §§ 1547.53-1548.99 (1990).

Oklahoma: Okla. Stat. Ann. tit. 63, § 804.4-804.12 (West, 1984 and 1990 Supp.).

Oregon: Or. Rev. Stat. §§ 830.700-830.997 (1989).

Rhode Island: R.I. Gen. Laws §§ 46-22-1 to 46-22-14, 46-22.1.1-19 (1989).

South Carolina: S.C. Code Ann. §§ 50-21-310 to 50-21-420, 50-23-10-50-23-80 (Law Co-op. 1989).

South Dakota: S.D. Codified Laws Ann. §§ 42-8-2 to 42-8-101 (1994).
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Texas: Tex. Parks & Wild. Code Ann. §§ 31.021-31.054 (Vernon 1990).

Utah: Utah Code Ann. §§ 41-1-47-41-1-166, 73-18-7-73-18-9 (1989).

Vermont: Vt. Stat. Ann. tit. 23, §§ 3301-3305; 3307(a); 3801-3832 (1989).

Virginia: Va. Code Ann. §§ 29.1-700 to 29.1-733.1 (1989).

Washington: Wash. Rev. Code Ann. §§ 88.02.010 to 88.02.220, 80.04.070 (1987).

West Virginia: W. Va. Code §§ 17A-3-2 to 17A-3-23 (1989 Repl. Vol.).

Wisconsin: Wis. Stat. Ann. §§ 30.50-30.60 (1989).

District of Columbia: 26 D.C. Reg. 497 (1979).

(n61)Footnote 60. See Wind v. Westinghouse Credit Corp., 260 Pa. Super. 385, 394 A.2d 980, 983-84 (1978).
The Model State Boat Title Act (Proposed Official Draft filed with the Council of State Governments 1985) prepared by
the National Association of State Boating Law Administrators in coordination with the National Marine Manufacturer's
Association and the National Marine Bankers Association, with the recommendation of the council of State
Governments, provides for the lien to be perfected by notation on the certificate of title. See also 58 Fed. Reg. 51920,
51932 (Oct. 5, 1993) (proposed 33 C.F.R. 187.315(a)(6), 187.321).

(n62)Footnote 61. See Uniform Commercial Code (U.L.A.) § 9-302 (West, 1981).

(n63)Footnote 62. See W. Buckhold, Secured Financing All At Sea: The Problems Confronting Boat Financers, 88
Comm. L.J. 446 (1983). The Coast Guard's proposed guidelines for state boat titling laws are similar in some respects to
the provisions of the National Association of State Boating Law Administrators (NASBLA) Model Title Act, with
modifications for sim plicity and flexibility. See 58 Fed. Reg. 51920, 51926 (Oct. 5, 1993) .
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2-VI Benedict on Admiralty § 69

§ 69. The Preferred Ship Mortgage--An Historical Perspective.

a. Prior to the Ship Mortgage Act.

In the early days of the Republic, the ship mortgage was of little use in marine financing because under "general
maritime law," it was not a maritime contract subject to foreclosure in admiralty. n1 Lenders advancing funds on the
credit of the vessel relied on the bottomry bond, while those relying on the value of cargo took a respondentia loan.
Although these created liens enforceable in admiralty, the lien was lost if the vessel sank. n2 The law offered little
encouragement to the vessel financer.

In 1850 Congress undertook to improve marine security with the Vessel Sales and Mortgage Recording Act. n3 This
Act provided for the recording of bills of sale, mortgages, hypothecations, or other conveyances of any vessel of the
United States in the office of the collector of customs where the vessel was registered or enrolled. n4 In 1854, however,
in Bogart v. The John Jay, n5 without even referring to the Vessel Sales and Recording Act, the Supreme Court held
that a ship mortgage was not a maritime contract within general maritime law. Later, in The J. E. Rumbell, n6 the
Supreme Court ruled that the 1850 legislation was "a mere registry act, intended to prevent mortgages and other
conveyances of vessels from having any effect (which they might have had before) against persons other than the
grantor or mortgagor, and those claiming under him, or having actual notice thereof, unless recorded as therein
provided."

Accordingly, the Vessel Sales and Recording Act conferred no rights upon a mortgagee in admiralty. Because the ship
mortgage was not cognizable in admiralty, any valid maritime lien had priority over the mortgage lien. n7 It has been
written of ship mortgage financing in this period: "[i]n most cases, the mortgagee sat at the end of the table and received
little or nothing." n8

b. Enactment of the Ship Mortgage Act.

After World War I, Congress sought to devise a satisfactory security device in order to attract private capital to United
States flag shipping in order that the large Government-owned wartime fleet could be sold. n9 This was the genesis of
the Ship Mortgage Act of 1920. n10 Recognizing that mortgage security on ships was "practically worthless" under
existing law, Congress endeavored to make ship mortgages "good except as to certain demands that should be superior
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to everything else, such as wages," n11 by "creating a preferred mortgage which in foreclosure proceedings will have
priority in the distribution of the proceeds from the sale of the mortgaged vessel over all maritime liens against the
vessel except liens for damages arising out of tort, stevedores' and crews' wages, general average, and salvage." n12
Thus, the preferred mortgage lien was created and brought within the admiralty jurisdiction by statute in an effort to
create an American merchant marine. n13

Notwithstanding the improved vessel security available under the Ship Mortgage Act, private financing did not rush to
invest in a merchant marine as Congress had hoped. n14 Perhaps one contributing factor was the doubt expressed at the
time concerning the Act's constitutionality. n15 Unfortunately, the constitutional issue was not resolved by the Supreme
Court for some fourteen years. n16 Finally, in 1934, in Detroit Trust Co. v. The Thomas Barlum, n17 the Court held
that the Ship Mortgage Act was indeed constitutional, regardless of whether the loan proceeds secured by the mortgage
were applied to a maritime purpose.

c. Amendments to the Ship Mortgage Act.

As originally enacted, the Ship Mortgage Act applied only to vessels over 200 gross tons. n18 This provision excluded
nearly the entire commercial fishing fleet. n19 When Congress later proposed to eliminate the tonnage requirement
entirely, the towboat industry complained of a need for priority on towage liens against harbor craft. Accordingly, in
1935, the Act was amended to apply to "any vessel of the United States (other than a towboat, barge, scow, lighter, car
float, canal boat, or tank vessel, of less than two hundred gross tons)." n20

The tonnage requirement for these so-called harborcraft was reduced to 25 gross tons in 1961. n21 All other domestic
vessels were eligible to be subject to a preferred mortgage if they met the measurement requirements for documentation.
n22 The 1935 amendment ultimately had the effect of permitting vast numbers of mortgages on smaller pleasure vessels
to be recorded and indorsed in addition to the commercial fishing industry vessel mortgages contemplated at the time.
n23

After World War II, the United States Government sold another wartime fleet of ships--this time to owners seeking to
operate under Liberian, Honduran, and Panamanian "flags of convenience." n24 To promote these sales, the government
provided financing and took back purchase money mortgages. To ensure that these mortgages would be entitled to
preferred status even though not on "vessels of the United States," n25 in 1954 Congress amended the Ship Mortgage
Act to confer preferred status on publicly registered, valid mortgages on documented foreign vessels. n26 The 1954
amendment protected American vessel suppliers by subordinating the foreign ship mortgage to maritime liens for
necessaries "performed or supplied in the United States." n27

Although Congress may have meant to limit the 1954 amendment to mortgages held by United States citizens or the
United States government, n28 courts have interpreted the amendment broadly following a 1955 decision in The Aruba,
where a 1949 mortgage held by a Swiss bank on a Panamanian flag vessel was held entitled to preferred status under the
1954 amendment. n29 Similarly, under principles of comity, a United States flag vessel mortgagee usually may enlist
the aid of a foreign court of recognized admiralty powers to foreclose the mortgage when the vessel is physically within
the foreign court's jurisdiction. n30

As passed in 1920, the Ship Mortgage Act required that a preferred mortgagee must be "a citizen of the United States."
n31 Although the Act did not explicitly define the citizenship requirements for a corporate mortgagee, it appears that
the citizenship definition in § 2 of the Shipping Act, 1916, applied. n32 The Ship Mortgage Act also provided, however,
that where a ship mortgage involved a trust deed and a bond issue, the "mortgagee" for citizenship purposes was the
trustee designated in the deed. n33 In Collier Advertising Service v. Hudson River Day Line, n34 the court upheld the
United States citizenship of the trustee of a bond issue upon a showing that the trustee was organized under New York
law, that its president and all its directors were citizens, and that more than 96 percent of its outstanding stock was held
by persons with addresses within the United States. Despite the absence of direct proof of the stockholders' citizenship,

Page 257
2-VI Benedict on Admiralty § 69



the court found that the proof of their addresses permitted a "fair inference" that persons holding more than 75 percent
of the stock were citizens. n35

The Ship Mortgage Act thus drew a distinction intended to permit alien investment in United States shipping but
prohibit alien control over United States ships. Section 9 of the Shipping Act, as amended in 1920, prohibited any
transfer to a noncitizen, by mortgage or otherwise, of "any vessel or any interest therein" owned by a United States
citizen and documented under United States law. n36 Yet it was generally accepted that a bond secured by a preferred
mortgage on a United States flag vessel held by a U.S. citizen trustee could be transferred to an alien without seeking
governmental approval. n37

The tension between Congress' efforts to permit foreign investment while at the same time prohibit foreign control in
American shipping finally came to a head in Chemical Bank New York Trust Co. v. S.S. Westhampton, n38 where the
court refused the generally accepted rule. In The Westhampton Judge Sobeloff held that a mortgage on a United States
flag ship given to a U.S. citizen trustee to secure a bond issue held by an alien was not entitled to preferred status
because the bond constituted an "interest" in the vessel. The issuance of the bond to the alien without governmental
approval violated § 37 of the Shipping Act and that illegality infected the mortgage by which it was secured. n39

In reaction to the Westhampton decision the financial community quickly prevailed upon Congress for "clarifying"
legislation. By the end of 1965, Congress had amended the Shipping Act and the Ship Mortgage Act to make clear that
bonds, notes, and other evidence of indebtedness secured by ship mortgages could be transferred to noncitizens if the
mortgagee-trustee was a citizen of the United States and had been approved by the Secretary of Commerce. n40
Approval was made mandatory if the trustee was a bank or trust company organized and doing business under the laws
of the United States or any state, was authorized to exercise corporate trust powers, was a citizen of the United States,
was subject to federal or state regulation and examination, and had combined capital and surplus of at least $3 million.
n41

d. Difficulties with the Ship Mortgage Act.

A measure of the innovation wrought by the Ship Mortgage Act in 1920 in creating a new form of maritime security in
vessels may be found in the strict compliance with the statute's formalities initially required by the courts. n42 No doubt
this resulted in part from early concern as to the Act's constitutionality. n43 Over the years thereafter, courts began to
require only "substantial compliance" with the Act's formalities, at least where the discrepancy was shown not to have
prejudiced any innocent third party. n44 Nevertheless, the formal requirements of the law imposed substantial
limitations on vessel financing transactions.

The formal requirements of the Ship Mortgage Act were found primarily in 46 U.S.C. §§ 921 and 922, since repealed.
At the outset, difficulties were presented by the requirement of § 922(a) that preferred status was only available to a
mortgage which, "when the mortgage is made," included the whole of a vessel of the United States. n45 Because a
vessel had to be measured and documented before it became a "vessel of the United States," n46 a preferred mortgage
could not be taken on a vessel under construction. n47 The statute complicated any purchase money financing
transaction to be secured by a preferred mortgage on a previously undocumented vessel. n48

The problems in obtaining a purchase money lien presented by the statutory requirements were nowhere more severe
than in pleasure yacht financing. n49 The explosive growth in recreational boating in recent years n50 resulted in
substantial backlogs in Coast Guard work to process applications for documentation and recordation of mortgages on
pleasure vessels. n51 These delays, sometimes lasting over a year, created significant problems when combined with the
formal requirements of the statute. If a preferred mortgage could not be "made" on a newly built (previously
undocumented) yacht until after the yacht had been documented, and if the documentation process required several
months, then a purchase money preferred mortgage could not be obtained at the closing of the purchase transaction.
Lenders extending credit in a multitude of transactions on a daily basis were presented with the threat of lack of

Page 258
2-VI Benedict on Admiralty § 69



adequate security.

In an effort to accommodate the yacht lenders' needs, the Coast Guard accepted for recordation mortgages dated prior to
the completion of documentation in reliance upon an early Treasury ruling n52 to the effect that the mortgage was not
"made" until it was delivered. The process proceeded on the basis that the mortgage could be signed before the vessel's
documentation was completed if it was held in escrow and not delivered or "made" until after the vessel was
documented. n53 No reported decision has been found ruling on the adequacy of such an escrow arrangement, however.

Reliance on the Treasury ruling did not entirely solve the problems. Coast Guard regulations required that generally the
mortgage had to set out the vessel name and official number n54 and § 926(b) of the Ship Mortgage Act required that
the mortgage had to be acknowledged. The official number of a new yacht generally is not known until it is assigned
during the documentation process, n55 long after the purchase transaction closing. Because the mortgage could not be
altered to add an official number once it was executed and acknowledged, it could not be signed at the purchase
transaction closing even if the "making" of the mortgage was deferred through an escrow arrangement in reliance upon
the Treasury ruling. Lenders still could not obtain their maritime security in the yacht at the closing.

To meet the possibility that the borrower might resist signing the yacht mortgage later, after the official number was
awarded and the yacht was documented, lenders regularly required borrowers to execute a limited power of attorney at
the purchase transaction closing. This power of attorney conferred authority on the lender, or a documentation service
company, to execute the mortgage on behalf of the yacht owner at a later date. Often the mortgage was prepared and
executed by a documentation service pursuant to the limited power of attorney as soon as the official number was
awarded. The documentation service would hold the mortgage in escrow until the certificate of documentation of the
yacht was issued, then file the mortgage for recordation.

Requiring the borrower to sign a limited power of attorney did not solve the lender's fundamental problem of obtaining
adequate maritime security in the vessel immediately effective following the loan closing, however. Because of the
Coast Guard paperwork backlog, there often were very substantial delays before the lender's lien on the yacht could be
protected under the federal law. During the interval, lenders had no alternative but to require purchasers of new yachts
to register them under state law in order that the owner could operate the newly purchased yacht and so that the lender
could obtain interim state law security interest perfection. n56 The dual federal and state systems for lien perfection
presented much opportunity for error. If the lender failed to control all of the applicable papers pertaining to the debtor's
ownership of the yacht, a devious debtor might procure either a state boat registration or federal documentation of the
yacht without disclosing the lender's lien. Subsequent sale of a state registered yacht to a bona fide purchaser could
cause considerable mischief, even if the yacht was in the process of being documented and the mortgage recorded. n57

If the lender was content with simply obtaining lien perfection on the yacht under state law, and if the debtor was able
to document the yacht without disclosing the lien, he could sell the yacht to a bona fide purchaser free and clear of the
lien. n58

Even after the documentation of the yacht was complete and the mortgage and related papers were submitted for
recordation and endorsement, the lender's position remained precarious until the Coast Guard completed its paperwork.
n59 Following the Supreme Court's decision in Morse Drydock & Repair Co. v. S.S. Northern Star, n60 the mortgage
could not attain preferred status until it was physically endorsed on the vessel's document. n61 The question whether a
properly executed mortgage held up in the Coast Guard's work backlog could be deemed "perfected," i.e., valid against
third persons without actual notice, as opposed to "preferred," prior to completion of the paperwork by the Coast Guard,
was not addressed by the courts until more recently. In 1987, in In re Alberto, n62 the Third Circuit Court of Appeals
held that such a mortgage could be deemed recorded by the Coast Guard at the time of filing (when the mortgage was
given a preliminary review), even though the paperwork for recordation was not completed until much later. The court
based its decision on the "substantial compliance" doctrine n63 but also found it essential that the pending mortgage be
held in the Coast Guard's files available for public inspection during the interim until the formal recordation was
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completed. n64

As if the state of the law under the Ship Mortgage Act were not difficult enough, perhaps the most serious blow to the
yacht financing industry came in 1986 in the decision in Bank of Astoria v. Pacific Conquest, n65 where an affidavit of
good faith, required by former 46 U.S.C. § 922(a)(3), was executed under a power of attorney given by one co-owner of
the vessel to the other. The court held that the affidavit of good faith executed under the power of attorney was defective
and the mortgage therefore was not preferred. n66 Although this holding was later rejected by other courts and
distinguished by the same court in a decision upholding an affidavit of good faith executed under a limited power of
attorney granted by a corporation to its agent, n67 the Bank of Astoria decision was indeed troubling at the time. It
threatened the use of the limited power of attorney on which the preferred status of tens of thousands of yacht
mortgages rested.

Yacht lenders were not the only mortgagees constrained by the complex requirements of the Ship Mortgage Act. The
requirement of former 46 U.S.C. § 921(b) of the Act for recordation of "the amount ... of the mortgage" was construed
to mean that if no funds were advanced by the mortgagee, the mortgage could have no effect. n68 Litigation was
necessary to establish that a preferred mortgage could secure future advances. n69 Use of the preferred ship mortgage in
modern financing transactions such as revolving credit facilities or guarantee mortgages to secure contingent liabilities
was rendered difficult or impossible by this interpretation of § 921(b).

Another constraining formality of the Ship Mortgage Act was the prohibition in former 46 U.S.C. § 922(a)(4) against a
stipulation of waiver of the preferred status of a mortgage. Clauses in a mortgage forbidding the owner to incur any
liens on the vessel other than certain liens incident to the current operation of the vessel have given rise to litigation
over whether the so-called "permitted liens" take priority over the mortgage itself. n70 More generally, the provision
meant that ship mortgage subordination agreements were prohibited. n71

Former 46 U.S.C. § 922(e) prevented inclusion of property "other than a vessel" in a ship mortgage unless the mortgage
provided for "the separate discharge of such property by the payment of a specified portion of the mortgage
indebtedness." n72 This required careful drafting, as a vessel's freights should be considered a part of the vessel for
purposes of § 922(e), n73 but a separately assignable charter might not be. n74

A further area of difficulty under the Ship Mortgage Act concerned the right of a United States citizen serving as a
Westhampton trustee, acting for the foreign beneficiaries of the trust, to buy in the mortgaged vessel at a U.S. Marshal's
auction foreclosing the mortgage. The Maritime Administration took the position that any such purchase of a United
States flag vessel by a trustee acting for foreign beneficiaries would not fall within the specific protections for
Westhampton trusts found in former 46 U.S.C. §§ 808 and 961(e). n75 The Maritime Administration contended that
such a purchase therefore would violate the prohibition on foreign transfers found in 46 U.S.C. § 808 and the
requirement in former § 961(f) that only a United States citizen could purchase a vessel of the United States at an in rem
judicial foreclosure sale. n76 If the trustee-mortgagee could not buy in the vessel being auctioned, there could be little
real assurance that the auction would result in a sale at a reasonable price. The issue thus served as a significant
disincentive to foreign investment.

In addition to the areas of difficulty enumerated, litigation proved necessary over the years to clarify the Ship Mortgage
Act's meaning and requirements in other respects as well. n77 This process of clarification perhaps would have
continued but for the economic shoals which the American merchant marine struck in the late 1970's and 80's. n78
Although recreational boating continued to expand exponentially, one United States flag shipping company after
another sought refuge in the bankruptcy courts. The importance of foreign investment in American shipping grew
accordingly. It is small wonder that it was the concerns of the yacht financing industry and foreign lenders invested in
American shipping that fueled the drive to reform the Ship Mortgage Act in 1988 in Public Law 100-710. n79

e. Modern Legislation. n80
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Public Law 100-710 grew out of an ongoing effort since 1984 by the former Committee on Merchant Marine and
Fisheries of the House of Representatives to recodify all of title 46, U.S. Code, into positive law. n81 The difficulties
encountered with the obsolete formalities and constraints of the Ship Mortgage Act required more than simply a
recodification of the old law, however. Comments received at a hearing on the recodification bill, H.R. 3105, before the
Subcommittee on Merchant Marine in June, 1988, n82 and privately from the Maritime Law Association, American Bar
Association, Maritime Administration, Coast Guard and others, all supported improvement of the Ship Mortgage Act
through non-controversial changes. The scope of the reform grew considerably as H.R. 3105 underwent the legislative
process.

The purpose of Public 100-710 was to make our federal ship mortgage and maritime lien laws easier to administer, less
cumbersome for the maritime community to use, and more understandable for everyone involved. n83 Congressman
Walter Jones (Dem., N.C.), Chairman of the House Committee and original sponsor of the legislation, stated high
aspirations for the new law:

The changes made by H.R. 3105 will revolutionize vessel financing by bringing the law up to date
with modern financing practices. n84

Public Law 100-710 did succeed to a large extent in bringing the law up to date with financing practices. The
requirements for obtaining a preferred mortgage were simplified and streamlined. The traditional difficulty in obtaining
a preferred mortgage on a previously undocumented vessel was eliminated entirely. Mortgagee citizenship requirements
were relaxed and obsolete requirements of the Ship Mortgage Act were dropped. Federal maritime lien law generally
was preserved intact.

Public Law 100-710 engendered considerable controversy in an amendment to § 9 of the Shipping Act, 1916, n85
which was added to the bill in August 1988 at the request of the Maritime Administration. This apparently was the
result of a compromise because although the mortgagee citizenship requirements generally were relaxed in new chapter
313 of title 46 and the new law gave the Maritime Administration greater discretion to approve non-citizen mortgagees,
the changes to § 9 increased the restrictions on foreign transfers. n86 In particular, the amendment to § 9 prohibiting
transfers to a non-citizen of "control" of a documented vessel n87 prompted much concern in the financial community.

A more revolutionary aspect of Public Law 100-710 was the creation of a Vessel Identification System, now principally
found in chapter 125 of title 46. It is a successor to prior attempts by Congressman Robert Davis (Rep., Mich.), ranking
minority member of the House Committee, to establish a non-mandatory national state boat titling regime. n88 For the
financing of undocumented vessels under state law, the Vessel Identification System pointed the way to a centralized,
national system for the registration of vessel ownership and lien information and the establishment of standards of
uniformity in state boat titling laws.

The Vessel Identification System was not originally part of the Ship Mortgage Act recodification bill, H.R. 3105.
Because it concerned the identification of vessels and their owners, the Vessel Identification System provisions were
first introduced as a law enforcement rider to H.R. 5210, the Omnibus Drug Initiative Act of 1988. n89 The
recodification of the Ship Mortgage Act was also included in this rider, which passed the House on September 22, 1988.
The Vessel Identification System provisions were later included as part of H.R. 3105 when it was passed by the House
on October 6, 1988, separately from the drug control bill. n90 H.R. 3105 was subsequently modified and passed by the
Senate on October 20, 1988, n91 was passed again by the House on October 21, 1988, n92 and was signed by President
Reagan on November 23, 1988.

Although it did much to modernize our marine financing laws, Public Law 100-710 also had imperfections. The
mortgage enforcement provisions of the new law, found at 46 U.S.C. § 31325, were revised when the Vessel
Identification System provisions were added; unfortunately those initial revisions obscured the right to foreclose a duly
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recorded foreign mortgage on a foreign flag vessel by suit in rem in federal court. Clarification of this right was of
utmost importance in the context of international shipping.

In addition, a moratorium was needed on the applicability of a provision added to § 12102 of title 46 requiring that the
certificate of title of any vessel titled under state law be surrendered in order for the vessel to be eligible for federal
documentation. This amendment included in Public Law 100-710 to accommodate the Vessel Identification System
proved troubling with respect to states (such as New Jersey) having no provision in their state boat titling laws for
surrender of the boat title. The conflict between state and federal law raised serious questions concerning the
effectiveness of the federal documentation of mortgaged yachts having state titles still outstanding and the status of the
preferred mortgages on them.

After consultation with representatives of the Maritime Law Association, American Bar Association, and members of
the maritime bar, in October, 1989, the House of Representatives Committee on Merchant Marine and Fisheries
introduced technical corrections legislation as H.R. 3486 to remedy these and other aspects of Public Law 100-710.
Hearings were held before the Subcommittee on Merchant Marine on October 25, 1989, n93 resulting in a draft of
revisions to the bill. Although final "mark up" of H.R. 3486 was cancelled due to year-end legislative pressures, at the
very end of the session the technical corrections legislation was resurrected, modified considerably, attached as a rider
to the Coast Guard Authorization Act, H.R. 2459, and passed by the House on November 20, 1989. n94 The technical
corrections were amended again and passed by the Senate on November 21, n95 then passed again by the House later
the same day. n96 H.R. 2459 was signed into law by President Bush on December 12, 1989, as Public Law 101-225.
n97

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawMaritime LiensPriority & SourcesContractsBottomryAdmiralty LawMaritime LiensPriority &
SourcesContractsShip MortgagesAdmiralty LawShippingRegulations & StatutesLicensing & RegistrationCommercial
Law (UCC)Secured Transactions (Article 9)PerfectionChoice of LawCertificates of TitleTransportation LawWater
TransportationLicensing & Registration

FOOTNOTES:
(n1)Footnote 1. Bogart v. The John Jay, 58 U.S. (17 How.) 399, 15 L. Ed. 95 (1854) ; See 67 supra. See generally
Gilmore & Black, The Law of Admiralty 688-690 (2d ed. 1975); Smith, Ship Mortgages, 47 Tul. L. Rev. 608 (1973);
Gyory, Security at Sea: A Review of the Preferred Ship Mortgage, 31 Fordham L. Rev. 231 (1962).

(n2)Footnote 2. The Grapeshot, 76 U.S. (9 Wall.) 129, 135, 19 L. Ed. 651, 654 (1870) ; he Wyandotte, 145 F.
321 (4th Cir. 1906) ; The Katherine, 15 F.2d 387 (E.D. La. 1926) ; he William D. Rice, 29 Fed. Cas. 1296 , Case No.
17,691 (D. Mass. 1857); Maitland v. The Atlantic, 16 Fed. Cas. 522 , Case No. 8,980 (E.D. La. 1955).

(n3)Footnote 3. Act of July 29, 1850, ch. 27, 9 Stat. 440, codified at Revised Statutes 4192, et seq. (repealed 1920).

(n4)Footnote 4. Section 1 of the Vessel Sales and Recording Act of 1850 stated:

That no bill of sale, mortgage, hypothecation, or conveyance of any vessel, or part of any vessel, of
the United States, shall be valid against any person other than the grantor or mortgagor, his heirs and
devisees, and persons having actual notice thereof; unless such bill of sale, mortgage, hypothecation, or
conveyance be recorded in the office of the collector of the customs where such vessel is registered or
enrolled: Provided, that the lien by bottomry on any vessel created during her voyage, by a loan of
money or materials, necessary to repair or enable such vessel to prosecute a voyage, shall not lose its
priority, or be in any way affected by the provisions of this act.
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(n5)Footnote 5. 58 U.S. (17 How.) 399, 15 L. Ed. 95 (1854) .

(n6)Footnote 6. 148 U.S. 1, 16, 13 S. Ct. 498, 501, 37 L. Ed. 345 (1893) . In White's Bank v. Smith, 74 U.S. (7
Wall.) 646, 655, 19 L. Ed. 211 (1868) , the Supreme Court upheld Congress' power to enact the Vessel Sales and
Recording Act, noting its practical advantages:

Previous to this Act of 1850, providing for the recording of bills of sale, mortgages, &c., of vessels,
they were required to be filed, by the laws of many of the States, in the clerk's office, or some place of
public deposit in the town or city where the vendor or mortgagor resided, in order to protect the interest
of the vendee or mortgagee against subsequent bona fide purchasers or mortgagees. And this practice
continued in many places after the passage of the act of 1850, for abundant caution, on account of a
doubt as to the effect that would or might be given to it as a recording act, from the very imperfect
provisions of the law. There can be no doubt, however, but that the system of recording these instruments
in the collector's office, at the home port of the vessel, furnishes a much readier opportunity to persons
dealing in this species of property, to obtain a knowledge of the condition of the title, than by the former
mode under the State law. ... Id., 74 U.S. at 651 .

In this respect, the system of recording in the collector's office possesses very great advantages over
the filing of these instruments in the clerks' offices where the vendor or mortgagor happened to reside at
the time, as no means exists, under this practice, by which the subsequent purchaser or mortgagee, by
any diligence, could obtain a knowledge of the actual condition of the title. Id., 74 U.S. at 654 . See
Jackson v. Inland Oil and Transport Co., 318 F.2d 802, 808-809, 1963 A.M.C. 1355 (5th Cir. 1963) . See
also James Stewart & Co. v. Rivara, 274 U.S. 614, 618, 47 S. Ct. 718, 71 L. Ed. 1234 (1927) ("The
Recording Act was passed to furnish information as to title and to protect bona fide purchasers.").

(n7)Footnote 7. Morse Drydock & Repair Co. v. S.S. Northern Star, 271 U.S. 552, 46 S. Ct. 589, 70 L. Ed. 1082,
1926 A.M.C. 590 (1926) ; The Buckhannon, 299 F. 519 (2d Cir. 1924) . See § 67, supra.

(n8)Footnote 8. Gilmore & Black, The Law of Admiralty 690 (2d ed. 1975). Gilmore and Black further explain
that the "flight of private capital" from investment in U.S.-flag shipping at this point in history probably had little to do
with the absence of a satisfactory security device. "In any case, the booming economy of 19th century America offered
many opportunities for investment more attractive than the shipping

industry, nostalgically clinging to sail long after the great clipper fleet had been outdistanced by steam vessels under
foreign flags." Id.

(n9)Footnote 9. Sen. Rep. No. 573, 66th Cong., 2d Sess. (May 4, 1920); H.R. Rep. No. 1093, 66th Cong., 2d Sess.
(June 2, 1920); H.R. Rep. No. 1102, 66th Cong., 2d Sess. (June 3, 1920); H.R. Rep. No. 1107, 66th Cong., 2d. Sess.
(June 4, 1920); "Establishment of an American Merchant Marine," Hearings before the Committee on Commerce, U.S.
Senate, 66th Cong., 2d Sess. (1920).

(n10)Footnote 10. Act of June 5, 1920, c. 250, § 30, 41 Stat. 1000 (repealed 1989).

(n11)Footnote 11. Sen. Rep. No. 573, 66th Cong., 2d Sess. 9 (May 4, 1920).

(n12)Footnote 12. H.R. Rep. No. 1102, 66th Cong., 2d Sess. 34 (June 3, 1920); H.R. Rep. No. 1107, 66th Cong.,
2d Sess. 31 (June 4, 1920).

(n13)Footnote 13. As to the purpose of the Ship Mortgage Act of 1920, see generally Detroit Trust Co. v. The
Thomas Barlum, 293 U.S. 21, 39, 55 S. Ct. 31, 36, 1934 A.M.C. 1417, 1435 (1934) ; Collier Adv'g Serv. v. Hudson
River Day Line, 14 F. Supp. 335, 338, 1936 A.M.C. 206, 210 (S.D.N.Y. 1936) , aff'd, 93 F.2d 457, 1938 A.M.C. 38 (2d
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Cir. 1937) ; The Favorite, 34 F. Supp. 324 (S.D.N.Y. 1940) , aff'd, 120 F.2d 899 (2d Cir. 1941) ; Merchants & Marine
Bank v. The T. E. Welles, 289 F.2d 188, 1961 A.M.C. 1042 (5th Cir. 1961) ; Chemical Bank New York Trust Co. v. S. S.
Westhampton, 231 F. Supp. 284, 1964 A.M.C. 1353 (D. Md. 1964) , aff'd, 358 F.2d 574 (4th Cir. 1965) , cert. denied,
385 U.S. 921, 87 S. Ct. 228, 17 L. Ed. 2d 145 (1966) . A ship mortgage which fails to comply with a jurisdictional
requirement of the statute is nonpreferred and not within the admiralty jurisdiction. See Morse Drydock & Repair Co.
v. S.S. Northern Star, 271 U.S. 552, 46 S. Ct. 589, 70 L. Ed. 1082, 1926 A.M.C. 590 (1926) ; McCorkle v. First Penna.
Banking & Trust Co., 459 F.2d 243, 246-49 (4th Cir. 1972) ; Coastal Drydock & Repair Corp. v. S.S. Baybelle, 1975
A.M.C. 1736, 1748 (S.D.N.Y. 1975) .

(n14)Footnote 14. See Robinson, Handbook of Admiralty Law in the United States 442 (1939).

(n15)Footnote 15. The constitutional issue was whether Congress had the power to confer on the admiralty courts
jurisdiction over cases involving ship mortgages that had been determined to be nonmaritime in nature. See Miller, The
Foreclosure of Vessel Mortgages in Admiralty, 70 U. Pa. L. Rev. 22 (1921); Jurisdiction of Mortgages,
Constitutionality of the Ship Mortgage Act of 1920, 11 Calif. L. Rev. 268 (1923); Canfield, The Ship Mortgage Act of
1920, 22 Mich. L. Rev. 10 (1923); Constitutionality of the Ship Mortgage Act, 33 Yale L.J. 646 (1924); Note, 3 Geo.
Wash. L. Rev. 240 (1935). See generally Gilmore & Black, The Law of Admiralty 692 (2d ed. 1975).

(n16)Footnote 16. Lower courts consistently ruled in favor of the Ship Mortgage Act's constitutionality. See The
Oconee, 280 F. 927 (E.D. Va. 1921) ; The Nanking, 292 F. 642, 1923 A.M.C. 1191 (N.D. Cal. 1923) ; The Lincoln
Land, 295 F. 358, 1924 A.M.C. 194 (D. Mass. 1924) ; The Northern No. 41, 297 F. 343, 1924 A.M.C. 583 (S.D. Fla.
1924) ; The Acropolis, 1924 A.M.C. 1510 (E.D.N.Y. 1924) ; The Fort Orange, 5 F. Supp. 833, 1934 A.M.C. 240
(S.D.N.Y. 1933) . In 1926, in Morse Drydock & Repair Co. v. S.S. Northern Star, 271 U.S. 552, 46 S. Ct. 589, 70 L.
Ed. 1082, 1926 A.M.C. 590 (1926) , the Court held that a mortgage lien was nonpreferred and inferior to a maritime
repair lien arising after the mortgage was recorded but before it was endorsed on the ship's papers, never reaching the
constitutional issue.

(n17)Footnote 17. 293 U.S. 21, 55 S. Ct. 31, 1934 A.M.C. 1417 (1934) . Chief Justice Hughes explained, noting
that the constitutional provisions extending the judicial power "to all cases of admiralty and maritime jurisdiction" and
conferring on the Congress the power to make all laws "necessary and proper" for carrying into execution all powers
"vested by this Constitution in the Government of the United States, or in any Department or Officer thereof"
presupposed a familiar "general system of maritime law." The Chief Justice concluded:

The framers of the Constitution did not contemplate that the maritime law should remain
unalterable. The purpose was to place the entire subject, including its substantive as well as its
procedural features, under national control. From the beginning the grant was regarded as implicitly
investing legislative power for that purpose in the United States. When the Constitution was adopted, the
existing maritime law became the law of the United States "subject to power in Congress to modify or
supplement it as experience or changing conditions might require."

... The Congress thus has paramount power to determine the maritime law which shall prevail
throughout the country. ... But in amending and revising the maritime law, the Congress necessarily acts
within a sphere restricted by the concept of the admiralty and maritime jurisdiction.

Id., 293 U.S. at 43, 44, 55 S. Ct. at 38, 1934 A.M.C. at 1428. The Court reasoned that within the "sphere restricted by
the concept of admiralty and maritime jurisdiction," Congress was no more bound by Supreme Court decisions than the
Court itself would be:

The authority of the Congress to enact legislation of this nature was not limited by previous
decisions as to the extent of the admiralty jurisdiction. We have had abundant reasons to realize that our
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experience and new conditions give rise to new conceptions of maritime concerns. These may require
that former criteria of jurisdiction be abandoned, as, for example, they were abandoned in discarding the
doctrine that the admiralty jurisdiction was limited to tidewaters.

Id., 293 U.S. at 52, 55 S. Ct. at 41, 42, 1934 A.M.C. at 1435. See Gilmore & Black, The Law of Admiralty 694 (2d
ed. 1975).

(n18)Footnote 18. Act of June 5, 1920, c. 250, § 30, D, 41 Stat. 1000, 46 U.S.C. § 922(a) (repealed 1989).

(n19)Footnote 19. Gilmore & Black, The Law of Admiralty 696 (2d ed. 1975).

(n20)Footnote 20. Act of June 27, 1935, c. 319, 49 Stat. 424, 46 U.S.C. § 922(a) (repealed 1989).

(n21)Footnote 21. 75 Stat. 661, 46 U.S.C. § 922(a) (repealed 1989).

(n22)Footnote 22. A vessel now must measure 5 net tons to be documented. 46 U.S.C. § 12102(a); 46 C.F.R. §
67.5, as codified by 58 Fed. Reg. 60256, 60268 (Nov. 15, 1993) . See 46 U.S.C. chapters 141, 143, 145. As a rule of
thumb, most boats must be approximately 27 to 30 feet in length to meet this requirement. Buckhold, Second Financing
All At Sea: The Problems Confronting Boat Financers, 88 Comm. L.J. 446 (1983).

(n23)Footnote 23. Midlantic Nat'l Bank v. Sheldon, 751 F.Supp. 26, 1991 A.M.C. 1774 (E. D. N.Y. 1990) ; A.
Parks, The Law of Tug, Tow, and Pilotage 845-46 (2d ed. 1982).

(n24)Footnote 24. Gilmore & Black, The Law of Admiralty 698 (2d ed. 1975). See generally Carlisle, Sovereignty
for Sale: The Origins and Evolution of Panamanian and Liberian Flags of Convenience (1981).

(n25)Footnote 25. H.R. Rep. No. 1662, 83d Cong., 2d Sess. (1954); S. Rep. No. 1213, 83d Cong., 2d Sess. (1954).
See Oil Shipping (Bunkering) B.V. v. Sonmez Denizcilik ve Ticaret A.S., 10 F.3d 1015, 1022, 1994 A.M.C. 892 (3d
Cir. 1993) ("The legislative history of the 1954 amendment demonstrates that Congress wanted to give foreign
mortgages the same status as domestic mortgages in foreclosure proceedings in the United States."); Brandon v.
Denton, 302 F.2d 404, 413, 1962 A.M.C. 1730 (5th Cir. 1962) ("the primary purpose of the 1954 amendment was to
provide a more effective remedy to American holders of mortgages on foreign flag vessels, and more particularly to the
United States itself, which then held such mortgages securing balances aggregating about $125 million.").See generally
Lord & Glenn, The Foreign Ship Mortgage, 56 Yale L.J. 923 (1947).

(n26)Footnote 26. The 1954 amendment defined the term "preferred mortgage" in former § 951 of title 46 for
purposes of the mortgage foreclosure provisions:

... the term "preferred mortgage' shall include, in addition to a preferred mortgage made pursuant to
the provisions of this chapter, any mortgage, hypothecation, or similar charge created as security upon
any documented foreign vessel (other than a towboat, barge, scow, lighter, car float, canal boat, or tank
vessel, of less than two hundred gross tons) if such mortgage, hypothecation, or similar charge has been
duly and validly executed in accordance with the laws of the foreign nation under the laws of which the
vessel is documented and has been duly registered in accordance with such laws in a public register
either at the port of registry of the vessel or at a central office; and the term "preferred mortgage lien"
shall also include the lien of such mortgage, hypothecation, or similar charge.

46 U.S.C. § 951, as amended by 68 Stat. 323 (repealed 1989). See 46 U.S.C. § 31301(6)(B) (current definition of a
"preferred mortgage" on a foreign vessel). See also Article 1, Brussels Convention of 1926 for the Unification of
Certain Rules of Law Relating to Maritime Liens and Mortgages, reprinted in 6 Benedict, The Law of American
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Admiralty 78 (6th Ed. 1940) and 6A Benedict on Admiralty, Doc. No. 8-2 (7th ed.).

(n27)Footnote 27. 46 U.S.C. § 951, as amended by 68 Stat. 323 (repealed 1989). The 1954 amendment also
provided that in the case of a foreign vessel, the "preferred mortgage lien" was "subordinate to maritime liens for
repairs, supplies, towage, use of drydock or marine railway, or other necessaries, performed or supplied in the United
States." See Wardley Intern. Bank, Inc. v. Naispit Bay Vessel, 841 F.2d 259 (9th Cir. 1988) ; Mobil Sales and Supply
Corp. v. Panamax Venus, 804 F.2d 541 (9th Cir. 1986) ; Gulf Oil Trading Co. v. Creole Supply, 596 F.2d 515 (2d Cir.
1979).

(n28)Footnote 28. See Comment, 9 Stan. L. Rev. 780 (1957); Gilmore & Black, The Law of Admiralty 700 (2d ed.
1975).

(n29)Footnote 29. Rederiaktierbolaget v. Compania de Navegacion Anne S.A. (the Aruba), 139 F. Supp. 327,
1955 A.M.C. 1143 (D. Canal Zone, 1955) . Gilmore and Black note that since the 1950's United States courts have taken
jurisdiction in mortgage foreclosure actions "where the only American contact has been the accidental one that the
mortgaged vessel was arrested or libeled in an American port." Gilmore & Black, The Law of Admiralty 700 (2d ed.
1975). See, e.g., Tropicana Shipping, S.A. v. Empresa Nacional "Elcano" de la Marina Mercante (The Tropicana), 366
F.2d 729 (5th Cir. 1966) (foreclosing a mortgage in favor of a Spanish shipbuilder on a vessel owned by a Panamanian
corporation documented in Greece where the mortgage had been recorded); State of Israel v. M/V Nili, 435 F.2d 242,
1971 A.M.C. 428 (5th Cir. 1970) , cert. denied, 401 U.S. 994, 91 S. Ct. 1232 (1971) (foreclosing mortgage held by
State of Israel on vessel owned by Israeli corporation documented in Israel where mortgage was recorded); Oil
Shipping (Bunkering) B.V. v. Sonmez Denizcilik ve Ticaret A.S., 10 F.3d 1015, 1994 A.M.C. 892 (3d Cir. 1993) , (Ship
Mortgage Act held to govern priority contest between lien of Panamanian mortgage held by Scottish bank and maritime
lien for unpaid bunkers supplied in Turkey by Swiss based company where the ship owned by a Panamanian company,
registered in Panama, and bareboat chartered to Turkish company was arrested in Philadelphia by a Dutch based
company which supplied bunkers in Suez and Gilbraltar and other creditors included a British based company which
supplied bunkers in Gibraltar, Singapore, and Venezuela). See also Payne v. S.S. Tropic Breeze, 423 F.2d 236, 1970
A.M.C. 1850 (1st Cir. 1970) , cert. denied sub nom. Samadjopoulos v. National Western Life Ins.Co., 400 U.S. 964, 91
S. Ct. 363 (1970) ; Rainbow Line, Inc. v. M/V Tequila, 341 F. Supp. 459, 1972 A.M.C. 1540 (S.D.N.Y,. 1972) , aff'd,
480 F.2d 1024, 1973 A.M.C. 1431 (2d Cir. 1973) ; A/S Kreditt-Finans v. CiaVenetico de Navegacion S.A., 560 F. Supp.
705 (E.D. Pa. 1983) , aff'd mem., 729 F.2d 1446 (3d Cir. 1984) ; Mobile Marine Sales Ltd. v. M/V Prodromos, 776
F.2d 85 (3d Cir. 1985) . This result appears entirely consistent with the holding of Detroit Trust Co. v. The Thomas
Barlum, 293 U.S. 21, 55 S. Ct. 31, 1934 A.M.C. 1417 (1934) , that Congress had the power to define the federal court's
admiralty jurisdiction to include the ship mortgage, notwithstanding whether the money was put to a "maritime use."
See A. Parks, The Law of Tug, Tow, and Pilotage 859 (2d ed. 1982).

(n30)Footnote 30. The comity of the United States allows foreign judgments to be given full effect. Restatement
(Third) Foreign Relations Law of the United States §§ 481-482 (1987); Hilton v. Guyot, 159 U.S. 113, 167 16 S. Ct.
139, 144 40 L. Ed. 95 (1895) ("A judgment in rem, adjudicating the title to a ship or other movable property within the
custody of the court, is treated as valid everywhere."). In maritime foreclosures the comity to be given will depend on
the foreign court's in rem jurisdiction. See The Trenton, 4 F. 657, 664 (E.D. Mich. 1880) ("When the courts of such
country have obtained jurisdiction of the re s by actual seizure, they have full power to dispose of the property and to
transfer the title, and such transfer will ordinarily be respected in every other country"); Zimmern Coal Co. v. Coal
Trading Ass'n (The Totila), 30 F.2d 933, 1929 A.M.C. 334 (5th Cir. 1929) . In Thorsteinsson v. M/V Drangur, 891 F.2d
1547, 1552-53 (11th Cir. 1990) , the court refers to the underlying rationale that in rem seizure of the vessel gives notice
of the foreclosure in admiralty to all who have an interest, as explained by the Supreme Court in The Mary, 13 U.S. (9
Cranch) 126, 144, 3 L.Ed. 678 (1815) and The Moses Taylor, 71 U.S. (4 Wall.) 411, 427, 18 L.Ed. 397 (1866) (seizure
gives admiralty decree of sale validity against the world). Compare Gulf and Southern Terminal Corp. v. S.S.
President Roxas, 701 F.2d 1110, 1983 A.M.C. 1521 (4th Cir. 1983) and Atlantic Ship Supply, Inc. v. M/V Lucy, 392 F.
Supp. 179 (M.D. Fla. 1975) with Belcher Co. v. M/V Maratha Mariner, 724 F.2d 1161, 1165 (5th Cir. 1984) (vessel
released from attachment in Dutch proceedings could be arrested on related claims in U.S.) and Todd Shipyards Corp.
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v. F/V Maigus Luck, 243 F. Supp. 8, 1966 A.M.C. 1608 (D.C.Z. 1965) (sale of vessel in Pananamian proceedings
without seizure did not divest liens even though lienholder had actual notice of foreclosure). See also United States v.
Steel Tank Barge H 1651, 272 F. Supp. 658 (E. D. La. 1967) (seizure gives notice required as a matter of due process).
Prior to its amendment in 1988, the Ship Mortgage Act indicated that foreign court orders for the sale of a United States
flag vessel will be given full effect in the United States. 46 U.S.C. § 961(a) ("sale by the order of any court of ... any
country") (repealed 1989).

Conversely, United States courts may expect comity in other nations. In In re McLean Industries, 74 B.R. 589 (Bankr.
S.D.N.Y. 1987) the court refused to approve a bankruptcy settlement on the grounds that a Westhampton
trustee/mortgagee should be required to seek comity in a foreign court for the application of the principles of § 9 of the
Shipping Act and former U.S.C. § 961(f) prohibiting the sale of a U.S. flag vessel to a non-U.S. citizen in the admiralty
sale of the vessel in that court. In Argo Marine Supply Co. v. S.S. Easthampton, 1965 A.M.C. 147 (High Court of
Judicature at Bombay, India, 1965), the court recognized these principles of U.S. law and ordered that the Easthampton
be sold to a qualifying U.S. citizen. Indeed, Canadian courts have enforced maritime liens arising under U.S. law, even
where no such lien could arise under Canadian law, on the basis of comity. Todd Shipyards Corp. v. Altima Compania
Maritima, 32 D.L.R.3d 571, 1973 A.M.C. 176 (Can. 1973) ; Marlex Petroleum v. Har Rai, 2 FC 345, 1984 A.M.C. 1649
(Can. 1984) .

(n31)Footnote 31. Act of June 5, 1920, c.250, § 30, D, 41 Stat. 1000, 46 U.S.C. § 922(a)(5) (repealed 1989).

(n32)Footnote 32. 46 U.S.C. § 802 (1975). The Ship Mortgage Act of 1920 was enacted as part of the Merchant
Marine Act of 1920. Act of June 5, 1920, c.250, 41 Stat. 988 et seq. (repealed 1989). Section 37 of the Merchant Marine
Act, 1920, 46 U.S.C. § 888, provides that when used in that act, the term "citizen of the United States" shall have the
meaning assigned under § 802 of title 46. See Moon Engineering Co. v. A/S Valiant Power, 214 F. Supp. 555 (E.D. Va.
1963) .

(n33)Footnote 33. Act of June 5, 1920, c.250, § 30, B, 41 Stat. 1000, 46 U.S.C. § 911(5) (repealed 1989).

(n34)Footnote 34. 14 F. Supp. 335, 1936 A.M.C. 206 (S.D.N.Y. 1936) , aff'd, 93 F.2d 457, 1938 A.M.C. 38 (2d
Cir. 1937) .

(n35)Footnote 35. Id., 14 F. Supp. at 339.

(n36)Footnote 36. 39 Stat. 728, 46 U.S.C. § 808. See H.R. Rep. No. 659, 64th Cong., 1st Sess., 59 (1916). Section
37 of the Shipping Act, 1916, 46 U.S.C. § 835, was added in 1918 to thwart attempts by foreign capital to gain control
of American vessels. 40 Stat. 901 (1981); H.R. Rep. No. 568, 65th Cong., 2d Sess (1918); 56 Cong. Rec. 8026 (1981).
Section 9 of the Shipping Act, 46 U.S.C. § 808, was amended in 1920 to extend the added restrictions of § 37 to
peacetime transfers of interests in United States documented ships. 41 Stat. 994 (1920). See generally Chemical Bank
New York Trust Co. v. S.S. Westhampton, 358 F.2d 574, 579-80 (4th Cir. 1965) , cert. denied, 385 U.S. 921, 87 S. Ct.
228, 17 L. Ed. 2d 145 (1966) .

(n37)Footnote 37. H.R. Rep. No. 1116, 89th Cong., 1st Sess. (1965) reprinted in 1965 U.S. Code Cong. & Admin.
News 4231, 4233. See Moon Engineering Co. v. A/S Valiant Power, 214 F. Supp. 555 (E.D. Va. 1963) ; Collier Adv'g
Serv. v. Hudson River Day Line, 14 F. Supp. 335, 1936 A.M.C. 206 (S.D.N.Y. 1936) , aff'd, 93 F.2d 457, 1938 A.M.C.
38 (2d Cir. 1937) .

(n38)Footnote 38. 358 F.2d 574 (4th Cir. 1965) , aff'd, 231 F. Supp. 284, 1964 A.M.C. 1353 (D. Md. 1964) , cert.
denied, 385 U.S. 921, 87 S. Ct. 228, 17 L. Ed. 2d 145 (1966) .

(n39)Footnote 39. Id., 358 F.2d at 575-577. See 46 U.S.C. § 835 (1975).

(n40)Footnote 40. Pub. L. No. 89-346, §§ 1-3, 79 Stat. 1305, 1306, 46 U.S.C. §§ 808, 835, 961(e) (§ 961(e)
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repealed 1989). H.R. Rep. No. 1116, 89th Cong., 1st Sess. (1965) reprinted in 1965 U.S. Code Cong. & Admin. News
4231; S. Rep. No. 686, 89th Cong., 1st Sess. (1965). See also Seattle-First Nat'l Bank v. Bluewater Partnership, 772
F.2d 565, 570 (9th Cir. 1985) . Commenting on the "Westhampton Amendments," Gilmore and Black were skeptical
that use of a "Westhampton trust" would totally eliminate foreign control of the mortgaged ship:

Thus the fiction that American-flag shipping will not be allowed to come under foreign control was
elegantly maintained without being allowed to interfere with the realties of the marketplace.

Gilmore & Black, The Law of Admiralty 698 (2d ed. 1975).

(n41)Footnote 41. See former 46 U.S.C. §§ 808, 835, 961(e) (§ 961(e) repealed 1989). These standards remain
applicable. 46 U.S.C. § 31328(b).

(n42)Footnote 42. See, e.g., Morse Drydock & Repair Co. v. S.S. Northern Star, 271 U.S. 552, 46 S. Ct. 589, 70
L. Ed. 1082, 1926 A.M.C. 590 (1926) ; Port Welcome Cruises, Inc. v. S.S. Bay Belle, 215 F. Supp. 72, 78, 1964 A.M.C.
2674, 2680 (D. Md. 1963) ; The Ocean View, 21 F.2d 875 (D. Md. 1936) . Gilmore and Black pronounced the classic
statement on the doctrine of strict construction of the Ship Mortgage Act:

The Mortgage Act outdoes the worst of the old-fashioned state chattel mortgage acts in its insistence
on formalities of execution and in the detail of its recording mechanics. An exact compliance with the
host of procedural niceties which the Act sets forth is required of the mortgagee. The penalty for
noncompliance is that the mortgage does not attain the status of "preferred mortgage" but is merely a
common-law, nonmaritime mortgage. Thus the noncomplying mortgagee will see his libel dismissed for
lack of jurisdiction and will find himself subordinated to all maritime claims even though the claimants
may have known of the mortgage's existence at the time when their claims accrued.

Gilmore & Black, The Law of Admiralty 706-707 (2d ed. 1975).

(n43)Footnote 43. See n.15 supra. See also Smith, Ship Mortgages, 47 Tul. L. Rev. 608, 619 (1973); Gyory,
Security at Sea: A Review of the Preferred Ship Mortgage, 31 Fordham L. Rev. 231, 236 (1962).

(n44)Footnote 44. See Prudential Ins. Co. v. S.S. American Lancer, 686 F. Supp. 469 (S.D.N.Y. 1988) , aff'd, 870
F.2d 867 (2d Cir. 1989) ; In re Alberto, 823 F.2d 712, 719 (3d Cir. 1989) ; Seattle-First Nat'l Bank v. Bluewater
Partnership, 772 F.2d 565, 570 (9th Cir. 1985) ; Merchants Nat'l Bank v. Ward Rig No. 7, 634 F.2d 952 (5th Cir.
1981) ; Maryland Nat'l Bank v. Yacht Escape II, 817 F.Supp. 1, 1993 A.M.C. 2421 (E.D.N.Y. 1993) ; Morgan
Guaranty Trust Co. v. Hellenic Lines, Ltd., 621 F. Supp. 198, 215 (S.D.N.Y. 1988)Suburban Trust Co. v. O/S Teddy
Bear, 1975 A.M.C. 1668, 1671 (M.D. Fla. 1975) ; Lake Jackson State Bank v. O/S Kingfish Too, 240 F. Supp. 450, 452
(S.D. Tex. 1965) ; Gulf Coast Marine Ways v. The J.R. Hardee, 107 F. Supp. 379, 387, 1952 A.M.C. 1124, 1135 (S.D.
Tex. 1952) ; The Nan B, 78 F. Supp. 748, 749-50 (D. Alaska, 1948) ; Collier Adv'g Serv. v. Hudson River Day Line, 14
F. Supp. 335, 338, 1936 A.M.C. 206, 210 (S.D.N.Y. 1936) , aff'd, 93 F.2d 457, 1938 A.M.C. 38 (2d Cir. 1937) .

(n45)Footnote 45. In re Empire Ship Building Co., 221 F. 223, 225 (2d Cir. 1915) (mortgage "made" when the
vessel was "still being in course of construction"). The Empire Ship Building case construed Rev. Stat. § 4192, the
predecessor to former 46 U.S.C. § 921. The Home Port Act, former 46 U.S.C. § 1012, effectively superceded former 46
U.S.C. § 921 and eliminated this requirement for documentation to have been completed before the mortgage was made
if only recordation of the mortgage (perfected status) was sought, but not preferred status. Act of February 16, 1925, c.
235, § 2, 43 Stat. 948, codified at 46 U.S.C. § 1012 (repealed 1989). The Home Port Act was not intended to and did not
eliminate the requirement for prior documentation where preferred status was also sought under former 46 U.S.C. §
922(a), as was almost always the case. For some history of the Home Port Act, see Gilmore & Black, The Law of
Admiralty 713-14 (2d ed. 1975).
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(n46)Footnote 46. See § 68 supra; 46 U.S.C. §§ 911(2), (4) (repealed 1989).

(n47)Footnote 47. Financing of a vessel under construction in the United States usually is secured through a
security interest perfected under the state's enactment of Article 9 of the Uniform Commercial Code. See Mahla, Some
Problems in Vessel Financing--A Lender Lawyer's View, 47 Tul. L. Rev. 627, 632 (1973).

(n48)Footnote 48. After examining the authorities on the selection of a vessel's home port for purposes of
documentation and mortgage recordation, Gilmore and Black conclude: "It is obvious that the only sound practice is to
delay recordation until all the formalities of vessel documentation and home port designation have been cleared up."
Gilmore & Black, The Law of Admiralty 714 (2d ed. 1975). In practice, however, the completion of the vessel's
documentation prior to consummation of the purchase transaction could present logistical difficulties, particularly if the
purchase money financer insisted that the ship mortgage be recorded before the purchase money loan was disbursed.

(n49)Footnote 49. See generally Recreational Boating Law, Chap. 11 (Matthew Bender, 1992). See also Williams,
Public Law 100-710: A New Era for Yacht Financing, 45 Bus. Law 2021 (A.B.A. 1990), from which portions of this
discussion are adapted. It is assumed in this discussion of yacht financing that the yacht and its owner qualify for United
States documentation.

(n50)Footnote 50. Between 1980 and 1987, this nation's estimated total expenditures for recreational boating grew
from $7.4 billion to $16.5 billion. Bureau of the Census, U.S. Dept. of Comm., No. 387, Statistical Abstract of the
United States 227 (109th ed. 1989). Hundreds of millions of dollars of interests in "securitized" yacht loan portfolios
were marketed. See, e.g., Prospectus, $381,349,763.12 Participations in Marine Contracts, Chemical Bank Grantor
Trust 1988-B, 9.10% Certificate Rate (Sept. 15, 1988). The Coast Guard advises that it now maintains information on
over 200,000 vessels documented under 46 U.S.C. chap. 121 and their owners. In addition, the states currently register
over 10 million undocumented vessels under voluntary, Coast Guard approved, vessel numbering systems (46 U.S.C.
chapter 123 and 46 C.F.R. part 179). 58 Fed. Reg. 51920 (Oct. 5, 1993) .

(n51)Footnote 51. A Coast Guard memorandum, Commandant Instruction 16713.2 (Nov. 7, 1984), promulgated
Coast Guard-wide policy assigning priority to commercial vessel documentation transactions over pleasure vessel
documentation transactions.

(n52)Footnote 52. Treasury Decision 51335 (2) (1945). This ruling stated:

Documentation of Vessels

(2) Recording of mortgages--Date on which a mortgage is made.--When a mortgage presented to a
collector for recording bears a date prior to the date of documentation or when the date of the instrument
and its acknowledgment are both prior to the date of documentation, the instrument, if otherwise entitled
to be recorded, shall be recorded upon compliance with all applicable requirements if it is shown to the
satisfaction of the collector that delivery of the mortgage did not take place until the day on which the
vessel was documented or some day thereafter.

Bureau letter to collector of customs, Los Angeles, Calif., October 19, 1945. (3-47382).

(n53)Footnote 53. For some period of time Coast Guard offices of vessel documentation would accept an executed
vessel mortgage dated prior to the completion of documentation of the vessel together with a letter of instruction asking
the Coast Guard to hold the mortgage in escrow pending completion of documentation. This practice was discontinued
in the period 1980-1982.

(n54)Footnote 54. 46 C.F.R. § 67.29-5, prior to amendment by 54 Fed. Reg. 41835, 41838 (Oct. 12, 1989) . See
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46 C.F.R. § 67.205, as codified by 58 Fed. Reg. 60256, 60279 (Nov. 15, 1993) .

(n55)Footnote 55. See 46 C.F.R. § 67.111, as codified by 58 Fed. Reg. 60256, 60274 (Nov. 15, 1993) , which
replaced former 46 C.F.R. § 67.13-1.

(n56)Footnote 56. Unless documented, a boat generally must be numbered by a state (or the Coast Guard in
Alaska) in order to be operated there. 46 U.S.C. 12301(a). See 46 C.F.R. part 174. See generally § 68b, supra. This
procedure was not required for purchase money financing of previously documented yachts. Under former 46 U.S.C. §
911(4), a documented vessel was considered to continue to be documented until its documents were surrendered with
the approval of the Secretary of Transportation. Compare 46 C.F.R. § 67.161, as codified by 58 Fed. Reg. 60256,
60276 (Nov. 15, 1993) , revising 46 C.F.R. § 67.23-3(b). The Coast Guard would accept the surrender of a certificate of
documentation together with a bill of sale, release or satisfaction of any prior mortgages or liens, application for
redocumentation in the name of the new owner, and a vessel mortgage executed by the new owner, all executed the
same day. See Merchants Nat'l Bank v. Ward Rig No. 7, 634 F.2d 952, 957-58 (5th Cir. 1981) (technical discrepancies
ignored); Walter E. Heller & Co. v. M/V Mr. Ed., 270 F. Supp. 830, 1968 A.M.C. 1089 (E.D. La. 1967) ; The Enos, 24
F. Supp. 387, 390 (W.D. Wash. 1938) .

(n57)Footnote 57. See Maryland Nat'l Bank v. Vessel Madam Chapel, 821 F.Supp. 1361, 1993 A.M.C. 2019 (S.D.
Cal. 1993) , rev'd, No. 93-55905, 1995 U.S. App. Lexis 1359 (9th Cir., Jan. 25, 1995) (bona fide purchaser of yacht
registered under state law without disclosure of lien, where lender failed to control Manufacturer's Statement of Origin
used to register under state law and failed to ensure that vessel was marked with official number assigned for
documentation purposes).

(n58)Footnote 58. See McCorkle v. First Penna. Banking & Trust Co., 321 F. Supp. 149 (D. Md. 1970) , vacated
and remanded on other grounds, 459 F.2d 243 (4th Cir. 1972) . In a footnote at the end of the Fourth Circuit's opinion
dismissing the appeal in McCorkle, Judge Sobeloff observed:

If, upon the original sale of the Safari, the Bank had arranged to withhold the Master Carpenter's
Certificate from Murphy pending full payment for the yacht, the latter could not have misused the
certificate to enroll the boat as one free of liens. Alternatively, the Bank could have insisted, as a
condition of the sale, that Murphy federally enroll the boat and its outstanding lien at the time of the
transaction in order to afford protection of the lien.

By failing to take either precaution, the Bank opened the door to Murphy's fraud. The appellees, on
the other hand, made prudent inquiries at the Customs House and relied upon the federal records as they
had a right to do. More could not be expected of them. Where both parties are innocent of wrongdoing
and one had it in its power to prevent the fraud while the other did not, the latter has the higher equity.

McCorkle v. First Penna Banking & Trust Co., supra, 459 F.2d at 251 n.9 . See also Atlas Imperial Diesel Engine
Co. v. Criscuolo, 32 Cal. App. 2d 244, 89 P.2d 674 (D. Ct. App. 1939) , cert. denied, 308 U.S. 620 (1939) , reh'g
denied, 308 U.S. 639 (1940) . In circumstances where the lender did insist on the security of a first preferred mortgage,
which was duly recorded by the Coast Guard, but failed to secure the certificate of origin at the loan closing and failed
to ensure that the vessel was in fact marked by the debtor with the official number, the debtor in Maryland Nat'l Bank
v. Vessel Madam Chapel, No. 93-55905, 1995 U.S. App. Lexis 1359 (9th Cir., Jan. 25, 1995) managed to obtain a New
York state boat title without disclosing the recorded first mortgage lien. The debtor then sold the boat to a purchased
who documented it (a second time) and resold it to a bona fide purchaser. The appellate court refused to equitably
subordinate the first recorded mortgage lien to the interests of the parties in the second chain of title on grounds that an
extra layer of requirements relating to the mortgagee's lending practices could not be imposed on the Ship Mortgage
Act, where the mortgagee had no statutory obligation to ensure that the vessel was marked or to take possession of the
certificate of origin.
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(n59)Footnote 59. See generally Gilmore & Black, The Law of Admiralty 716-17 (2d ed. 1975).

(n60)Footnote 60. 271 U.S. 552, 46 S. Ct. 589, 70 L. Ed. 1082, 1926 A.M.C. 590 (1926) .

(n61)Footnote 61. Therefore, any maritime lien which might attach to the vessel while the mortgage was held up in
the Coast Guard's work backlog would have priority over the mortgage lien, even though the maritime lien did not arise
until after the mortgage was filed and the lien claimant was aware of the prior grant of the mortgage.

Justice Holmes explained his reading of the statutory mandate in a classic statement:

But the words of the statute seem to us too clear to be escaped. The mortgage is made preferred only
upon compliance with all the conditions specified, one of which is indorsement, and the maritime lien is
preferred if it arises before the recording and indorsement of the mortgage. We see no room for
construction, and there is nothing for the courts to do but to bow their heads and obey. Morse Drydock
& Repair Co. v. S.S. Northern Star, 271 U.S. 552, 556, 46 S. Ct. 589, 590, 70 L. Ed. 1082, 1926 A.M.C.
590 (1926) .

The provisions of former 46 U.S.C. § 924 prohibited the mortgagor from incurring any contractual obligation creating
a lien on the vessel (other than certain liens which would be preferred to the mortgage in any event) before the
mortgagee had a reasonable time to record the mortgage and have it endorsed. The draftsman clearly did not
contemplate the delays of modern pleasure vessel documentation. Compare 46 U.S.C. § 31323(b). Under the current
statute the problem is also relieved by the provisions of 46 U.S.C. §§ 31321 and 31322 permitting the mortgage to be
filed with the application for documentation and giving the mortgage perfected and preferred status upon filing. See §
70(a), (b), infra.

(n62)Footnote 62. 823 F.2d 712 (3d Cir. 1989) .

(n63)Footnote 63. In re Alberto, 823 F.2d 712, 719, 721, 723 (3d Cir. 1989) . See text at n.43, supra.

(n64)Footnote 64. The court stated in the Alberto opinion:

For the Bank's mortgage to have been valid when filed for recordation, a diligent prospective
creditor must have been able to learn of at least the existence, duration, and extent of the Bank's lien at
that time.

In re Alberto, 823 F.2d 712, 722 (3d Cir. 1989) . The court remanded the Alberto case for a factual finding on this
point. See also Gilmore & Black, The Law of Admiralty 716 (2d ed. 1975).

(n65)Footnote 65. 1986 A.M.C. 2182 (D. Or. 1986) .

(n66)Footnote 66. The Bank of Astoria court relied on the Supreme Court's opinion in The Schooner Adeline &
Cargo, 13 U.S. 244, 287 (1815) (condemning the use of affidavits of agents "who may swear truly; and yet from ... want
of knowledge, be the dupe of cunning and fraud"). The affidavit of good faith was a persistent source of litigation until
eliminated in 1989. See Mastan Co., Inc. v. Steinberg, 418 F.2d 177 (3d Cir. 1969) , cert. denied, 397 U.S. 1009, 90 S.
Ct. 1238 (1970) ; West of England Shipowners v. Patriarch S.S. Co., 491 F. Supp. 539 (D. Mass. 1980) ; Lake Jackson
State Bank v. O/S Kingfish Too, 240 F. Supp. 450 (S.D. Tex. 1965) ; Gulf Coast Marine Ways v. The J.R. Hardee, 107
F. Supp. 379, 1952 A.M.C. 1124 (S.D. Tex. 1952) ; The Nan B, 78 F. Supp. 748 (D. Alaska, 1948) .

(n67)Footnote 67. See Maryland Nat'l Bank v. Vessel Madam Chapel, No. 93-55705, 1995 U.S. App. Lexis 1359
(9th Cir., Jan. 25, 1995) (rejected Bank of Astoria)Chancery Nat'l Bank v. Blue Eagle, 1988 A.M.C. 1958 (W.D. Wash
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1988) (rejected Bank of Astoria); Portland v. M/V Paralla, 1987 A.M.C. 2478 (D. Or. 1987) (distinguished Bank of
Astoria). See also Chase Manhattan Fin. Serv. v. McMillian, 896 F.2d 452, 460 (10th Cir. 1990) .

(n68)Footnote 68. See Bank of St. Charles & Trust Co., Inc. v. Admiral Towing Co., 1977 A.M.C. 1864 (E.D. La.
1976) .

(n69)Footnote 69. See Southland Financial Corp. v. The Mary Evelyn, 248 F. Supp. 520, 522, 1966 A.M.C. 336,
339 (E.D. La. 1965) . (applying state law). See also Barnow v. S.S. Ozark, 304 F.2d 717 (5th Cir.) , cert. denied, 371
U.S. 923 (1962) .

(n70)Footnote 70. Compare International Paint Co. v. M/V Mission Viking, 637 F.2d 382 (5th Cir. 1981) and
Crofton Diesel Engine Co. v. Puget Sound Nat'l Bank, 205 F.2d 950 (9th Cir. 1953) (no waiver) with The Henry W.
Breyer, 17 F.2d 423 (D. Md. 1927) (pro tanto waiver). See also Cantieri Navali Riunti v. M/V Skrypton, 802 F.2d 160,
1987 A.M.C. 463 (5th Cir. 1986) .

(n71)Footnote 71. See Gilmore & Black, The Law of Admiralty 711 (2d ed. 1975).

(n72)Footnote 72. See The Emma Giles, 15 F. Supp. 502, 1936 A.M.C. 1146 (D.Md. 1936) (separate discharge
must be absolute, not conditional).

(n73)Footnote 73. See The R. Lenahan, 10 F. Supp. 497, 1935 A.M.C. 513 (E.D. Pa. 1935) . Compare Gulf Oil
Trading Co. v. Creole Supply, 596 F.2d 515, 1979 A.M.C. 585 (2d Cir. 1979) (dictum-freights of the vessel subject to
mortgage lien without specific assignment) with In re McLean Industries, Inc., 162 B.R. 410, 423 (S.D.N.Y. 1993) and
In re Levy-Mellon Marine, 61 B.R. 331 (Bankr. W.D. La. 1986) (separate assignment of freights in the mortgage
required). See generally, Salisbury, Can Freight Revenues Be Encumbered By A Mortgagee Under The Ship Mortgage
Act of 1920, 36 Fed. Bar News & J. 390 (1989).

(n74)Footnote 74. See Poole, Powell & Gray, Financing of United States-Flag Vessels, 56 Tul. L. Rev. 1171, 1201
(1982). The endorsement provision in former § 922(f) for "separate discharge" of vessels subject to a fleet mortgage
was not mandatory. See Pascagoula Dock Station v. Merchants & Marine Bank, 271 F.2d 53, 1959 A.M.C. 2207 (5th
Cir. 1959) , rev'd on other grounds on reh'g sub. nom. Merchants & Marine Bank v. The T.E. Welles, 289 F.2d 188,
1961 A.M.C. 1042 (5th Cir. 1961) .

(n75)Footnote 75. The origins of the Westhampton trust are discussed at § 69c supra.

(n76)Footnote 76. No reported decision has been found in which the Maritime Administration's contention was
tested, although it seems apparent that a plausible contrary view could have been asserted.

(n77)Footnote 77. See generally Smith, Ship Mortgages, 47 Tul. L. Rev. 608 (1973); Gilmore & Black, The Law
of Admiralty 706-732 (2d ed. 1975).

(n78)Footnote 78. In 1986 the Administrator of the Maritime Administration, Department of Transportation,
testified before the U.S. Senate:

Prior to fiscal year 1983, the Title XI [Maritime Ship Financing Program] program experienced only
occasional defaults despite the cyclical nature of the shipping industry. It now seems clear, however, Mr.
Chairman, that we are not in the middle of a normal cyclical shipping downturn, but rather one of the
longest sustained maritime recessions in fifty years.

Hearings Before the Subcomm. on Merchant Marine of the Senate Comm. on Commerce, Science
and Transportation, 99th Cong., 2d Sess. (1986) (testimony of John A. Gaughan, Administrator). By way
of contrast, in 1961 one commentator noted with confidence:
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... probably most reassuring to the potential investor in public offerings is the small amount of
litigation affecting vessels, especially with respect to the large operators. The major shipping companies
have a substantial debt structure, much of which is secured by preferred ship mortgages. Notwithstanding
these long standing, long-term obligations, the law books are singularly devoid of extensive litigation
involving the major companies. Few large vessels were the subject of foreclosure at any point up to the
last few years.

Gyory, Security at Sea: A Review of The Preferred Ship Mortgage, 31 Fordham L. Rev. 231, 271 (1962). The author
listed as examples five shipping companies operating with substantial long term debt: United States Lines, American
Presidential Lines, Pacific Far East Lines, American Export Lines, and Moore McCormack Lines. All filed for
bankruptcy protection after 1979. See Salisbury, Can Freight Revenues Be Encumbered by a Mortgage Under The Ship
Mortgage Act of 1920, 36 Fed. Bar News & J., 390, 394 (1989).

(n79)Footnote 79. Act of November 23, 1988, Pub. L. No. 100-710, tit. I, reprinted in 1988 U.S. Code Cong. &
Admin. News (102 Stat.) 4735-4752 (1988) (hereinafter "Pub. L. 100-710"). See Hearings on H.R. 3105 Before the
Subcomm. on Merchant Marine of the House Comm. on Merchant Marine and Fisheries, 100th Cong., 2d Sess., 100-78
(1988).

(n80)Footnote 80. See generally, Williams, Public Law 100-710: A New Era for Yacht Financing, 45 Bus. Law
2021, 2029 (A.B.A. 1990); Williams, Recent Developments in the Law of Marine Finance: Public Law 100-710, 36
Fed. Bar News & J. 371 (1989); Williams, A Comment on the Recodification of the United States Ship Mortgage Act, 20
J. Mar. L. & Com. 153, 154 (1989).

(n81)Footnote 81. H.R. Rep. No. 100-918, 100th Cong., 2d Sess. 12 (1988) reprinted in 1988 U.S. Code Cong. &
Admin. News 6104, 6105 (hereinafter "H.R. Rep. No. 100-918").

(n82)Footnote 82. Hearings on H.R. 3105 Before the Subcomm. on Merchant Marine of the House Comm. on
Merchant Marine and Fisheries, 100th Cong., 2d Sess., 100-78 (1988).

(n83)Footnote 83. H.R. Rep. No. 100-918, reprinted in 1988 U.S. Code Cong. & Admin. News at 6104.

(n84)Footnote 84. 134 Cong. Rec. H9828 (daily ed., Oct. 6, 1988) (statement of Rep. Jones). See also 134 Cong.
Rec. H7927-28 (daily ed., Sept. 22, 1988) (statement of Rep. Davis); 134 Cong. Rec. H9832 (daily ed., Oct. 6, 1988)
(statement of Rep. Bentley); 134 Cong. Rec. S17080 (daily ed., Oct. 20, 1988) (statement of Sen. Breaux); 134 Cong.
Rec. H10741 (daily ed., Oct. 21, 1988) (statement of Rep. Hutto); H10742-43 (statement of Rep. Young).

(n85)Footnote 85. 46 U.S.C. § 808 (Supp. 1990).

(n86)Footnote 86. H.R. Rep. No. 100-918, reprinted in 1988 U.S. Code Cong. & Admin. News at 6112-6113,
6117-6119. See also 134 Cong. Rec. S17080 (daily ed., Oct. 20, 1988) (statement of Sen. Breaux); 134 Cong. Rec.
H10742 (daily ed., Oct. 21, 1988) (statement of Rep. Davis).

(n87)Footnote 87. Pub. L. 100-710, § 104(b), 102 Stat. 4750, codified at 46 U.S.C. § 808(c) (Supp. 1993).

(n88)Footnote 88. See 134 Cong. Rec. H7927 (daily ed., Sept. 22, 1988) (statement of Rep. Davis); 134 Cong.
Rec. H9832 (daily ed., Oct. 6, 1988) (statement of Rep. Bentley); 134 Cong. Rec. H10742 (daily ed., Oct. 21, 1988)
(statement of Rep. Hutto). Concerning state boat titling, see § 68b, supra.

(n89)Footnote 89. See 134 Cong. Rec. H7927-7931 (daily ed., Sept. 22, 1988).

(n90)Footnote 90. See 134 Cong. Rec. H9822-9833 (daily ed., Oct. 6, 1988).
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(n91)Footnote 91. See 134 Cong. Rec. S17074-17081 (daily ed., Oct. 20, 1988).

(n92)Footnote 92. See 134 Cong. Rec. H10735-10743 (daily ed., Oct. 21, 1988).

(n93)Footnote 93. Hearing on H.R. 3486 Before the Subcomm. on Merchant Marine of the House Comm. on
Merchant Marine and Fisheries, 101st Cong., 1st Sess., 101-62 (1989).

(n94)Footnote 94. 135 Cong. Rec. H9174-9186 (daily ed., Nov. 20, 1989).

(n95)Footnote 95. 135 Cong. Rec. S16495-16500, S16827-16832 (daily ed., Nov. 21, 1989).

(n96)Footnote 96. 135 Cong. Rec. H9303-9312 (daily ed., Nov. 21, 1989).

(n97)Footnote 97. 103 Stat. 1908.

Page 274
2-VI Benedict on Admiralty § 69



65 of 181 DOCUMENTS

Benedict on Admiralty

Copyright 2011, Matthew Bender & Company, Inc., a member of the LexisNexis Group.

Volume 2: Principles of Admiralty Law Chapters I - XIV
Chapter VI SHIP MORTGAGES.

2-VI Benedict on Admiralty § 70

§ 70. The Preferred Ship Mortgage Under Chapter 313, Title 46n1

Enacted in 1988, Public Law 100-710 n2 repealed, amended, and reenacted the Ship Mortgage Act of 1920 in a new
chapter 313 of title 46, U.S. Code. n3 Chapter 313 now establishes the requirements for a vessel mortgage to attain
validity as against third persons having no actual notice of the mortgage (i.e., "perfected" status) and priority over
certain competing maritime liens (i.e., "preferred" status). Maritime process in rem remains available to enforce the
preferred mortgage lien. The mortgagee's interest is given protection against vessel forfeiture and the preferred
mortgage is made exempt from usury limitations. Chapter 313 addresses a number of other issues, including those
involving the citizenship of the mortgagee.

In the past our federal ship mortgage laws generally have not addressed the criteria for a vessel mortgage contract to be
valid and enforceable as between the mortgagor and the mortgagee. n4 New chapter 313 of title 46 continues this
tradition and nowhere defines, for instance, the term "mortgage."

Public Law 100-710 made a number of substantive changes in ship mortgage law. The Report of the House of
Representatives' former Merchant Marine and Fisheries Committee (the "House Report") states that the biggest
substantive changes made by the new law concerned the filing of instruments, what constitutes a preferred mortgage,
and when a mortgage becomes valid and attains preferred status against the claims of third parties. n5

Public Law 100-710 also established an entirely new Vessel Identification System, codified in chapter 125 of title 46.
n6 Federal maritime lien law was generally preserved intact and is now found at 46 U.S.C. §§ 31341-31343. n7 In a
controversial amendment Public Law 100-710 also tightened the restrictions on transfers to non-U.S. citizens under § 9
of the Shipping Act, 1916, codified at 46 U.S.C. § 808(c). n8

Generally, Public Law 100-710 took effect on January 1, 1989, except that the applicability of 46 U.S.C. §§ 31321 and
31322, as they apply to vessels for which an application for documentation has been filed but not acted on, was
postponed until January 1, 1990. The new law was made applicable to instruments filed or recorded prior to the law's
effective date, subject to certain provisions designed to preserve the validity of a prior instrument. n9

a. Filing and Perfecting Mortgages.
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Requirements for filing and perfecting mortgages now are covered primarily by § 31321 of title 46. n10 Public Law
100-710 made two major changes from prior law. First, a bill of sale, conveyance, mortgage, assignment, or related
instrument may now be filed together with an application for documentation of a previously undocumented vessel. It is
no longer necessary to wait until the vessel documentation is complete in order to file the mortgage. n11

Simultaneous filing is possible because the vessel no longer need be a "vessel of the United States" when the mortgage
is "made". n12 Thus, the mortgage can be signed and delivered prior to completion of the documentation of the vessel.
n13 Also, although every instrument submitted must identify the vessel pursuant to § 31321(b)(1), the law permits the
use of the hull identification number to identify the vessel if the official number has not yet been awarded. n14 This
resolves past difficulties concerning the signing of the mortgage prior to the award of the vessel's official number. n15

The second major change in § 31321 is that the instrument filed is perfected from the time of its filing, rather than the
time of recordation, provided it substantially complies with the formal requirements of the statute. n16 This gives effect
to the decision in In re Alberto, n17 in which the court found that a mortgage could be deemed recorded at the time of
filing as a matter of "substantial compliance" with former § 921 of the Ship Mortgage Act. n18 The House Report
indicates that the intent of the 1988 amendment was to eliminate the "considerable problems" which had developed
under prior law when there was a difference between the mortgage filing date and recordation date due to the Coast
Guard's work backlogs. n19

In the Alberto case the court remanded for a finding whether the Coast Guard held the pending mortgage available so
that a diligent prospective creditor would have received notice of it. n20 Public Law 100-710 addressed this in § 31302
by requiring the Coast Guard to make "any instrument filed or recorded" available for public inspection. Although the
requirement resolves the issue of public notice during the period between filing and recordation, it also presents a
practical problem for the Coast Guard, particularly with respect to instruments filed with the initial application for
documentation of a vessel. Vessel buyers and lenders must now check for instruments filed, but not recorded, before
advancing funds. Congress contemplates, and it seems inevitable, that the Coast Guard will have to implement a fully
computerized recordation system to accommodate the information requirements of the new law. n21

In the course of its decision in the Alberto case the Third Circuit noted the Coast Guard's practice to preliminarily
review each instrument upon receipt and reject instruments which did not substantially comply with the statute. n22 The
standard of "substantial compliance" has now been formally established in the law in § 31321(a)(2). n23 The House
Report indicates that an instrument will be in "substantial compliance" if it provides adequate notice to third parties
identifying the parties to the instrument, where they can be contacted, and the nature and extent of the obligation. n24
Under § 31321(a)(3), the parties to the instrument have the responsibility to "use diligence to ensure" that the parts of
the instrument filed for which they are responsible meet the substantial compliance standard. The provisions of former §
941(c) imposing liability on the collector of customs n25 for failing to comply with the Ship Mortgage Act's
requirements are omitted from § 31304. Accordingly, the Coast Guard will now give only a cursory review to most
instruments filed. n26

Section 31321(b)(2) adds one new formal requirement for all instruments filed for recordation: they must state the
address of each party to the instrument as well as the party's name. n27 This permits the procedure found at § 31321(c)
for use when the vessel cannot be documented. If an instrument is filed for a vessel for which an application for
documentation is pending and the Coast Guard decides that the vessel cannot be documented by the applicant, the Coast
Guard must notify each interested party to the instrument and, after 90 days, may terminate the filing and return the
instrument without recording it. n28 This suggests that in cases where the vessel documentation will not be completed
until after the loan has been closed, it may be wise for a lender to obtain a limited power of attorney at the closing so
that errors in the application for documentation can be corrected or alternative perfection obtained by the lender
regardless of whether the debtor later cooperates. While the application is pending, the lender is protected under §
31321(d) because an application for documentation of a vessel as to which a mortgage is filed can be withdrawn only if
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the mortgagee consents. n29

Section 31321(b)(3) now specifies the "amount" which must be stated in the mortgage instrument as:

the amount of the direct or contingent obligations (in one or more units of account as agreed to by
the parties) that is or my become secured by the mortgage, excluding interest, expenses, and fees. ... n30
This definition is intended to accommodate transactions involving contingent liabilities (e.g., letters of
credit), revolving credit term facilities, and agreements containing currency options. It is clear that
preferred mortgages may secure commitments to provide future financing. n31

It is no longer necessary under the new law to state the date of maturity of the mortgage n32 or to record a partial
discharge. The obligation to file a certificate of discharge is placed on the mortgagee, on request of the Secretary or the
mortgagor, rather than on the mortgagor as under the prior law. n33

One change enacted by Public Law 100-710 which raised some question was the provision found in § 31321(a) for
recording an instrument "related" to a bill of sale, conveyance, mortgage, or assignment. The statute is not clear what
types of "related" instruments are contemplated. n34 The original regulations promulgated by the Coast Guard under the
new law specified that in addition to the traditional instruments, mortgage subordination agreements could be recorded.
n35 The final regulations issued in 1993 also permit recordation of "interlender agreements." n36 The Coast Guard has
declined to record conditional sales contracts and charters, however. n37

In other respects some formalities from the Ship Mortgage Act have been retained in chapter 313. Section 31321
requires that in order to be filed, a mortgage must:

-- state the interest of the grantor, mortgagor, or assignor in the vessel;

-- state the interest sold, conveyed, mortgaged, or assigned; and

-- be signed and acknowledged. n38

An acknowledgment is defined to include both a notarization and a certificate issued under the Hague
Convention Abolishing the Requirements of Legalization for Foreign Public Documents, 1961. n39

Of course, the fundamental requirement that the mortgage be made on a "vessel" is retained in the new law. n39.1
Although the vessel must be documented in order for a mortgage on it to be recorded, documentation is not conclusive
as to what constitutes a vessel for purposes of the statute. n39.2

Chapter 313 does not require that the filing or recordation of mortgages occur at the vessel's home port, as the
legislative authority for designation of a vessel's home port was repealed by Public Law 100-710. n40 Congress clearly
expects that the centralized computer system it envisions will render the prior system of separate home ports obsolete.
n41 Pending complete consolidation of vessel documentation information into a single office accessible by computer,
Coast Guard regulations continue to require that each vessel's records be kept at one of the fourteen separate Coast
Guard offices of vessel documentation, each now called a "port of record." n42

b. Preferred Status.

A mortgage attains "preferred" status when it complies with the four requirements of § 31322(a)(1). Specifically, the
mortgage must:

(i) include the whole of a vessel;
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(ii) be filed in substantial compliance with § 31321;

(iii) cover a documented vessel or a vessel for which an application for documentation is filed in
substantial compliance with the documentation laws; and

(iv) be given to a mortgagee complying with the mortgage citizenship requirements, if they apply. n43

The statute specifies: "[A] preferred mortgage is a mortgage, whenever made, that -- "fulfills the required conditions.
The terms "whenever made" are used to make clear that the vessel need not have been documented when the mortgage
was executed and delivered in order for it to attain preferred status. n44

Several obsolete requirements for preferred status under the Ship Mortgage Act were eliminated by the 1989
recodification:

(i) Endorsement: mortgage information is no longer endorsed on the vessel's document. n45 This greatly
simplifies refinancing and mortgage assignment transactions. § 6-5158

(ii) Affidavit of Good Faith: the affidavit of good faith of mortgagor is no longer required. n46 Under §
31330, additional penalties have been added for fraudulent statements. n46.1

(iii) Stipulation of Waiver of Preferred Status: the requirement that a mortgage not stipulate that the
mortgagee waives its preferred status has been eliminated. n47 Under § 31305, ship mortgage
subordination agreements may be recorded.

(iv) Prohibition Against Harbor Craft: the prohibition found in the Ship Mortgage Act against a preferred
mortgage on a towboat, barge, or other harbor craft of less than twenty-five gross tons has been
eliminated. n48

(v) Separate Discharge of Non-Vessel Property: the requirement that a mortgage provide for separate
discharge of any property other than a vessel is eliminated, n49 as is the formula for allocation of
indebtedness in foreclosure among vessels subject to a fleet mortgage. n50 Mortgages including more
than one vessel or property which is not a vessel are now permitted, but not required, to provide for
separate discharge. n51

When a vessel is subject to a mortgage covering more than one vessel or a vessel and non-vessel
property that does not provide for separate discharge and the vessel is to be sold in foreclosure, the
statute provides that the mortgage shall constitute a lien on the vessel in the full amount of the
outstanding mortgage debt and no allocation may be made among the vessel and any other property
covered by the mortgage for purposes of separate discharge. n52 Thus the proceeds of sale of the
collateral vessels or vessel and other property should simply be credited against the outstanding debt as
the sales occur, in order seriatim, until the debt is fully paid.

One potential source for continuing problems with the new statute is the requirement that the mortgage include "the
whole of a vessel." Under new chapter 313, this qualification is no longer limited to apply to the mortgage only "at the
time it is made" as under prior law. Nevertheless, the mortgage should not lose its preferred status simply because
freights of the vessel are not specified in the mortgage or because equipment not subject to the mortgage lien is later
added to the vessel. n53
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Certain "public notice" requirements from the Ship Mortgage Act are retained in chapter 313. The mortgagor of a
preferred mortgage of a self-propelled vessel must use due diligence to keep a certified copy of the mortgage on the
vessel and the vessel's owner, master, or individual in charge must permit a person having a legitimate interest to
examine the mortgage. n54 The absence of endorsement of the mortgage on the vessel's certificate of documentation
could work against the party having business with the vessel, but the risk of prejudice in this age of instant
communication was deemed to be outweighed by the benefits of doing away with the burdensome endorsement process.

In the international context, Public Law 100-710 clarifies that to be given the status of a preferred mortgage in a
foreclosure action in this country, a foreign mortgage must be executed under the laws of the foreign country under
whose laws the ownership of the vessel is documented and must be registered under those laws in a public registry at
the port of registry of the vessel or at a central office. n55 Thus, if a vessel is registered in one country but is permitted
to fly the flag of another country temporarily, as in a registered bareboat charter, the law of the country in which the
ownership of the vessel is documented will determine the preferred status of the mortgage. n56 The U.S. district courts
may still apply chapter 313 to resolve the priority of a foreign preferred mortgage and a maritime lien claim, however.
n57

As in the past, a preferred mortgage under chapter 313 may have any rate of interest to which the parties to the
mortgage agree. n58

c. Mortgagee Citizenship.

Public Law 100-710 has established more liberal citizenship requirements for mortgagees than were previously found in
the Ship Mortgage Act. n59 The House Report states that the mortgagee citizenship requirements under §
31322(a)(1)(D) were relaxed "[i]n order to promote the documentation of vessels under the U.S.-flag." n60 The list of
eligible mortgagees set out in § 31322(a)(1)(D) has been broadened from prior law to include "a federally insured
depository institution, unless disapproved by the Secretary." The House Report makes clear Congress' intent that a
particular depository institution might be disapproved for national defense reasons, especially concerning control over
U.S. vessels in war or national emergency, but should not be disapproved just because the institution's stock ownership
is significantly foreign. n61

Vessels having a fisheries endorsement or a recreational endorsement, or both, are exempted from the mortgagee
citizenship requirements entirely by § 31322(a)(2). The House Report notes that these vessels "do not have significant
national defense use." n62

Section 31322(a)(1)(D) also gives the Secretary authority to issue blanket approvals to certain types of transfers and
approvals on a case by case basis. The House Report suggests that appropriate use of this authority would include:

(i) To provide public notice of the circumstances in which a federally insured depository institution
would be disapproved;

(ii) To permit a foreigner to be a mortgagee of a vessel operated only in lakes and rivers "since the vessel
will always be within the jurisdiction of the United States;"

(iii) To permit a foreigner to be a mortgagee of a vessel under 1,000 gross tons since such vessels "may
not be of significant national defense use;" and

(iv) When approving a foreign mortgagee on a case-by-case basis, to prohibit inclusion of certain terms
in the mortgage which might give the foreign mortgagee "the type of control over the vessel that may
preclude its use in a national emergency." n63
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The Maritime Administration published regulations under Public Law 100-710 on an interim final basis in February,
1989, n64 to implement, among other things, the mortgagee citizenship requirements of the new law. A further notice of
proposed rulemaking n65 was published by the Maritime Administration in April 1990. These regulations generated
considerable controversy because of their narrow interpretation of the amendment to § 9 of the Shipping Act, 1916,
under Public Law 100-710. Revised regulations published by the Maritime Administration on an interim final basis n66
in July, 1991, appear to more closely reflect Congress' intent. n67

Because the mortgagee citizenship regulatory requirements involve foreign transfer issues under the Shipping Act,
1916, within the jurisdiction of the Maritime Administration, the regulations issued by the Coast Guard on mortgagee
citizenship and other foreign transfer issues leave certain interpretative issues for resolution by the Maritime
Administration. n68

d. The Westhampton Trust.

Former §§ 961(e) and 808 permitted a U.S. citizen trust company to act as trustee to hold a mortgage on a United States
flag vessel, even though the beneficiaries of the trust in which the mortgage was held were not U.S. citizens. This was
in response to the decision in Chemical Bank New York Trust Co. v. S.S. Westhampton, n69 in which the Fourth Circuit
Court of Appeals held that the sale to a non-citizen of bonds secured by a preferred mortgage on a United States flag
vessel constituted the transfer of an interest in the vessel in violation of the Shipping Act, 1916. Section 31328(a) now
preserves the "Westhampton trust" arrangement and broadens the categories of persons who may qualify as a
Westhampton trustee.

Under § 31329, a Westhampton trustee is permitted to purchase the vessel subject to the mortgage held in trust at a U.S.
Marshal's foreclosure sale. The Maritime Administration previously took the position this was not permitted under
former § 961(e), resulting in a significant disincentive to foreign investment in the U.S. merchant marine. n70 The new
law requires that when the trustee purchases the mortgaged vessel, the trustee must hold the vessel for resale to a person
eligible to document the vessel in the United States and that person in fact must document the vessel under U.S. flag.
The vessel may not be operated by the trustee in commerce without the approval of the Secretary, but the sale is not a
"sale foreign" within the meaning of the Jones Act. n71

Notably, § 31329(a)(1) permits a documented vessel to be sold by court order to any person eligible to own a
documented vessel under § 12102 of title 46. Such persons may include a domestic corporation whose stock is owned
entirely or in part by non-citizens. n72

e. Section 9 of the Shipping Act, 1916.

The Shipping Act, 1916, n73 was intended to help develop and maintain the American merchant marine. To that end, §
9 of the Shipping Act has long prohibited specified transfers of documented vessels to non-U.S. citizens, including
transfers by mortgage. n74 The amendments made by Public Law 100-710 n75 considerably increased the importance
of § 9 to marine financing, however.

Section 9 now generally prohibits, without the approval of the Secretary of Transportation, any transfer, or agreement to
transfer, to a non-U.S. citizen, any interest in or control of any documented vessel or vessel last documented under U.S.
flag, subject to certain exceptions. n76 It requires that approval be obtained prior to placing a documented vessel, or a
vessel last documented under U.S. flag, under foreign registry or operating that vessel under the authority of a foreign
country. n77 Any transfer contrary to the statute is void n78 and violation of the statute may subject the vessel to
forfeiture. n79 Civil and criminal penalties may apply. n80

Public Law 100-710 changed § 9 of the Shipping Act in several major ways. n81 First, in a controversial amendment,
the core prohibition against transferring or agreeing to transfer an interest in a vessel to a non-U.S. citizen without
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Maritime Administration approval was expanded to prohibit also any transfer of "control" of a documented vessel.
Second, a foreign transfer of an interest in or control of a vessel operated only in the fishing industry or vessel operated
only for pleasure was excepted from the prohibition on foreign transfers. n82 Finally, a requirement for Maritime
Administration approval for reflagging a vessel or operating it under the authority of a foreign country was introduced.
This requirement now applies to all documented vessels (including fishing and pleasure vessels), whether owned by a
U.S. citizen as defined by § 2 of the Shipping Act, 46 U.S.C. § 802, or merely by a "documentation citizen" as defined
by 46 U.S.C. § 12102. n83

The Shipping Act does not define the term "control" and the House Report is explicit that its meaning may have to be
determined on a case-by-case basis. It is also made clear, however, that the prohibition on transfers of "control" was
added to § 9 specifically to render moot the holding in United States v. Niarchos, n84 in which the court found that § 9
applied only to a transfer of a vessel or an interest in a vessel and not to a transfer of stock of a vessel-owning
corporation. The House Report cautions that control of a publicly traded corporation whose stock is diluted among
many shareholders may be transferred by a sale of a minority interest. Congress' intent was that the Secretary prescribe
guidelines so that policy could be applied uniformly and the public would be advised of the types of transfers for which
the Secretary had concern. n85

The Maritime Administration promptly published regulations under Public Law 100-710 in February, 1989, on an
interim final basis. n86 These regulations generated considerable controversy as they placed great emphasis on the
restrictive amendment to § 9 of the Shipping Act, 1916, prohibiting foreign transfers of "control" of a United States flag
vessel, without adequately implementing the purpose of the law to encourage foreign financing of United States flag
vessels. n87

The Maritime Administration's 1989 interim final regulations effectively required case-by-case approval by the agency
for a myriad of transactions. Standard loan covenants often present the possibility, for instance, that following a default
the lender will have some right to control aspects of the debtor's business. Under the 1989 regulations, even if a
non-citizen mortgagee was approved to hold a mortgage on a documented vessel, such standard loan covenants could
result in an illegal transfer of "control," as defined by the Maritime Administration. n88 Most surprisingly, the 1989
interim final regulations jeopardized the effectiveness of the Westhampton trust mechanism as a "safe harbor" for
foreign lender transactions. n89

After much outcry in public comment on the interim final regulations, in April, 1990, the Maritime Administration
published a notice of proposed rulemaking n90 which contained a number of improvements. Restoration of the
Westhampton trust as a "safe harbor" financing mechanism for foreign lenders was proposed, for instance. n91 Many
controversial issues were not resolved, however, until finally in 1991 the Maritime Administration published revised
regulations on an interim final basis n92 which better reflected the legislative intent of Public Law 100-710 to
encourage U.S. flag vessel financing.

In its 1991 interim final regulations, the Maritime Administration grants general approval for the sale, mortgage, lease,
charter, or other transfer (but not transfer of registry) of documented and citizen-owned vessels to non-citizens, subject
to limitations for vessels operating in coastwise trade under bareboat or demise charter, transfers to Bowaters
Corporations, sales for scrapping, and approval of preferred mortgagees. n93 This has the effect of generally opening
the charter of United States shipping to non-citizens, except that charters coastwise trade remain restricted for Bowaters
corporations. n94

Under the 1991 interim final regulations, Maritime Administration approval is not required at all for a sale, mortgage,
lease, charter, or other transfer (but not a transfer of registry) of any vessel operated exclusively in the fishing industry
or as a pleasure vessel or both. n95 The Maritime Administration also grants blanket approval for foreign transfers
(including transfer to foreign registry) of vessels under 1,000 gross tons, if the vessel is not on the Administration's
proscribed list. n96
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Broad blanket approval is also given under the 1991 Maritime Administration regulations for a non-citizen to be a
mortgagee of any vessel operated only in the fishing industry or as a pleasure vessel or both, of any vessel under 1,000
gross tons, and of any vessel operating on inland lakes or waters for which there is no navigable exit to an ocean for that
vessel. n97 A non-citizen federally insured depository institution is generally approved as a preferred mortgagee for so
long as it remains federally insured. n98 The Westhampton trust is also reestablished as a "safe harbor" mechanism for
foreign lenders. n99

The Coast Guard has published final regulations in 1993 n100 which reflect the citizenship requirements in the new law
and the Maritime Administration regulations. Fishing industry vessels and recreational vessels generally are exempted
from most citizenship requirements, for instance. n101 Declarations of citizenship will be required only in limited
circumstances. n102

This latter change was made possible by an amendment to § 31306 enacted in 1989 making the requirement for a
declaration of citizenship subject to regulation by the Secretary. n103

Both the Coast Guard and the Maritime Administration refused to relax their requirements on one controversial issue:
the application of U.S. citizenship requirements at each tier of corporate ownership of a corporate vessel owner. The
1989 interim final rule issued by the Maritime Administration included a provision applying the 75 percent U.S. citizen
ownership requirement for vessels to engage in coastwise trade to both "direct or indirect ownership of a vessel." n104
The Coast Guard then published a proposed regulation later in 1989 to explicitly require that each stockholder of a
vessel owning corporation be a citizen eligible to document vessels in its own right for the license sought. n105 In 1990
the Maritime Administration issued its own proposed rules intended to clarify that the citizenship requirements applied
to each "tier of ownership" of a vessel owner or operator. n106 By the end of 1990, the Coast Guard was ready to make
final its earlier proposed regulation on citizenship requirements at each ownership tier, n107 and the Maritime
Administration followed suit in 1991. n108

The regulations issued by the Maritime Administration and the Coast Guard soon were tested in Conoco, Inc. v.
Skinner, n109 filed after Conoco's parent corporation, DuPont, could no longer certify to the Maritime Administration
that it was 75 percent owned by U.S. citizens. Reviewing the history of section 2 of the Shipping Act, 1916, and the
vessel documentation laws, the court identified the "dual goals" of "ensuring a viable merchant marine for national
defense purposes and fostering the commercial interests of American shipowners." Based on the "strong protectionist
sentiment which pervades the various maritime statutes" the court concluded that "the 75 percent requirement [for
coastwise endorsement] applies to all corporations in the chain of ownership, including the parent corporation." n110

On another issue, adoption of the "fair inference" rule, only the Coast Guard has been reluctant to acquiesce to industry
complaints. The fair inference rule originated in the 1930's in Collier Adv'g Serv. v. Hudson River Day Line, n111
where the court held that the Bankers Trust Company was a citizen of the United States within the meaning of Section 2
of the Shipping Act, 1916, and therefore qualified as a preferred mortgagee, because the corporate president and all
directors were citizens and 96 percent of the trust company's outstanding stock was held by persons with addresses
within the United States. The court expressly accepted the merely inferential proof of compliance with the shareholder
citizenship requirements of the statute:

There was no direct proof of the citizenship of the stockholders, but from the proof of their addresses
it is a fair inference that the persons holding more than 75 percent of the stock were citizens. I am of the
opinion that the proof sufficed to show that the mortgagee was a citizen of the United States. n112

The Maritime Administration adopted regulations n113 specifying the requirements for establishing U.S. citizenship
under section 2 of the Shipping Act which permit application of the fair inference rule. For vessels engaged in foreign
trade, the registered address of record owners of 65 percent of each class or series of the issued and outstanding stock
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must be in the United States. For vessels engaged in coastwise trade, the U.S. registered address requirement is 95
percent. n114

Notwithstanding comments asking that the Coast Guard also adopt the fair inference rule in view of the difficulty for
publicly traded vessel owning corporations otherwise to establish that 75 percent or more of their stock is owned by
U.S. citizens as is required for coastwise trading privileges, the Coast Guard has consistently refused to do so. n115 The
Coast Guard suggests that a corporation could make proof of citizenship less difficult by restricting sale of its stock to
U.S. citizens or using a transfer agent to administer a dual stock certificate system. The Coast Guard's attitude is stated
succinctly in the Preamble to its final regulations, however: "The documentation laws are meant to be restrictive and are
intended to limit the persons who are eligible to document vessels under U.S. flag and acquire trading privileges." n116
Reflecting little concern for the Congressional mandate in Public Law 100-710 to encourage investment in U.S. flag
shipping, at least for publicly traded companies, the Coast Guard notes: "Of course, any U.S. corporation that is
unwilling to subject itself to the possibility of having to prove that it qualifies for coastwise or fisheries privileges can
choose not to seek them." n117

f. Enforcement of Ship Mortgages.

The enforcement of the preferred ship mortgage by suit in rem in admiralty is the linchpin of maritime ship mortgage
security. Upon sale of the vessel by order of the district court, any claim on the vessel is terminated and the vessel is
sold free and clear. n118 The claims attach to the proceeds of sale, which are distributed in accordance with the
priorities of the claims. n119

While provision for in rem foreclosure was retained in chapter 313, n120 related enforcement rights were significantly
changed by Public Law 100-710. In addition to providing for an in rem action to foreclose the preferred mortgage lien
against a documented vessel, a vessel to be documented under chapter 121, or a foreign vessel, § 31325(b)(2) of title 46
now expands federal admiralty jurisdiction to include an in personam suit against a maker, co-maker or guarantor of the
secured debt, as well as the mortgagor. n121 Under former § 954(a), this jurisdiction only extended to an in personam
suit in admiralty against the mortgagor. In addition, § 31325(b)(3) extends the federal court's non-admiralty jurisdiction
to suits against the mortgagor, maker, co-maker, and guarantor to recover the debt.

As in the past, the district court's jurisdiction is exclusive only where suit is brought against the vessel in rem. n122
Section 31325 unfortunately does not specify that the remedies it provides are not exclusive. Although the grant of
non-admiralty jurisdiction in actions against the mortgagor, maker, co-maker, and guarantor may be helpful to the
enforcement process, this grant may also be construed to support the view that chapter 313, as successor to the Ship
Mortgage Act, is intended to be a comprehensive body of mortgage law, precluding remedies not expressly provided.
n123 The issue has become important in yacht financing with respect to the remedy of extra-judicial repossession and
sale in accordance with state law. n124 In Bank of America Nat'l. Trust & Sav. Ass'n v. Fogle, n125 the court held that
the mortgagee bank which exercised its self-help repossession remedy under California law lost the right to recover the
deficiency following sale of the vessel because the state law permitting repossession and sale was preempted by the
federal Ship Mortgage Act. The court reasoned that by providing for judicial private sales in 28 U.S.C. § 2001,
Congress meant to disapprove extra-judicial private sales. n126

In fact, the cases holding that the federal judicial remedies are not exclusive appear better reasoned. n127 Chapter 313
does not purport to regulate all the rights and remedies of the parties to the mortgage contract as between themselves.
The language of § 31325(b) prescribing the judicial remedies is worded with the permissive "may" rather than in
mandatory terms. n128 Because the legal effect of a foreclosure under state law is quite different than a foreclosure by
in rem arrest under § 31325(b), there is no conflict between the remedies and no reason to find that Congress intended
to extinguish state law remedies which preexisted the passage of the Ship Mortgage Act. n128.1 The fact that the
federal law grants rights in admiralty and for a judicial sale should not be construed to preempt non-admiralty remedies
such as extra-judicial repossession and sale to which the parties themselves have agreed. n129
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Another significant substantive change from prior law in chapter 313 is the notice requirement for in rem actions
required by § 31325(d). Actual notice of any in rem action, whether to foreclose a mortgage or a maritime lien, now
must be given to the master or caretaker, any lien claimant who has filed an undischarged notice of claim of lien under §
31343, and any mortgagee of an undischarged ship mortgage which has been filed or recorded. n130 Former § 951
required that actual notice had to be given only when suit was brought to foreclose a preferred mortgage and only to the
master or caretaker and recorded lien claimants. n131

The procedure for foreclosure of a preferred mortgage by in rem action against the vessel is now generally the same as
that to foreclose a maritime lien in rem. n131.1 Both are governed by the Supplemental Rules for Certain Admiralty and
Maritime Claims, the Federal Rules of Civil Procedure, and any applicable local rules promulgated by the district court.
n132 Where in rem relief is requested, the mortgage foreclosure proceeding will be in admiralty, and usually will be
tried without a jury pursuant to Rules 9(h) and 38(e) of the Federal Rules of Civil Procedure. n133 Where the vessel is
first arrested by another maritime lien claimant, a mortgagee may seek to intervene pursuant to Rule 24, Federal Rules
of Civil Procedure, in order to foreclose the mortgage. According to one court, the mortgagee's right to answer the
plaintiff's complaint is dependent on first filing a claim to the vessel under Supplemental Rule C(6). n134

Under § 31325(e), a court may appoint a receiver to operate a mortgaged vessel in an in rem action and the court will
retain in rem jurisdiction over the vessel even if the receiver operates the vessel outside the jurisdiction where the vessel
is located. In addition, under § 31301(2), the jurisdiction of the district courts of Guam, the Virgin Islands, and the
Northern Mariana Islands, the High Court of American Samoa, and any other court of original jurisdiction of a territory
or possession of the United States is clarified.

g. Priority of the Preferred Mortgage Lien.

The priority of the preferred mortgage lien is set out in the statute. Section 31326(b)(1) provides:

(1) the preferred mortgage lien has priority over all claims against the vessel (except for expenses
and fees allowed by the court, costs imposed by the court, and preferred maritime liens) ...

A "preferred maritime lien" is defined at § 31301(5) to mean a maritime lien in a vessel:

(A) arising before a preferred mortgage was filed under § 31321;

(B) for damages arising out of maritime tort;

(C) for wages of a stevedore when employed directly by a person listed in § 31341;

(D) for wages of the crew of the vessel;

(E) for general average; and

(F) for salvage, including contract salvage.

The House Report is emphatic that no change from prior substantive law on lien priorities was intended in Public Law
100-710, other than with respect to the mortgage attaining preferred status at the time of filing rather than at recording
and endorsement. n135 Nevertheless, the law apparently has been changed with respect to the preferred maritime lien
"for wages of a stevedore when employed directly by a person listed in section 31341." Section 31341, which follows
former § 971, includes a considerably broader group of potential employers than those listed in former § 953(a) where
the preferred maritime lien for "wages of a stevedore" was previously defined.
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Public Law 100-710 also retained prior law for the priority of a preferred mortgage lien on a foreign vessel.
Notwithstanding that a mortgage "executed under the laws of a foreign country under whose laws the ownership of the
vessel is duly documented" and publicly registered in that country is entitled to preferred status, n136 the lien of that
foreign mortgage is "subordinate to a maritime lien for necessaries provided in the United States." n137 Courts have
held that a foreign mortgagee cannot use a clause in the mortgage denying the master's authority to incur liens for
necessaries as a means to achieve a priority over liens subsequent to the mortgage which the statute denies him. n138

The meaning of the classes of "preferred maritime liens" entitled to priority over the mortgage generally are reasonably
well established, although new types of maritime liens occasionally appear. n139 Perhaps the most controversial class
has been the lien "for damage arising out of maritime tort." Recent years have seen the development of hybrid torts --
tort claims capable of being stated as contract claims. In 1898 in The John G. Stevens, n140 the Supreme Court held
that a claim for damage to a tow sounded in tort independent of any contract made and thus gave rise to a maritime lien
superior to maritime liens sounding purely in contract. In The Henry W. Breyer, n141 the court held that cargo claims
both unpaid freight and for damage to the goods could be stated in tort and therefore gave rise to a preferred maritime
lien with priority over the mortgage. Although The Henry W. Breyer has been criticized, n142 and The John G. Stevens
is quite narrowly limited, subsequent courts have found them persuasive authority for establishing the preferred
maritime lien for a hybrid tort. n143

Section 31301(5)(A) gives preferred maritime lien status to a maritime lien "arising" before the mortgage was filed.
n144 Under prior law, where repairs were performed under a contract and were begun before the mortgage was
recorded and endorsed but not completed until after, the date of the contract has been held to govern the priority of the
repair lien. n145 Where a supplier has furnished necessaries to a vessel both before and after the mortgage or separate
occasions, payments received on the open account have been credited to the more recent invoices so that the earlier
claims representing preferred maritime liens were preserved pending full payment. n146

There appears no reason why the lien priorities in these situations should be any different under Public Law 100-710.
Like prior law, the new law gives the mortgagee the right to require the mortgagor to disclose any known obligations on
the vessel to be mortgaged and to refrain from incurring, without the mortgagee's consent, specified liens on the vessel
before the mortgagee has had a reasonable time to file the mortgage. n147 Presumably, a mortgagee vested with these
rights can take steps for its own protection. n148 On the other hand, if the necessaries furnished to the vessel by
agreement are pursuant to severable contracts, those contracts subsequent to the mortgage do not give rise to preferred
maritime liens and are subordinate to the mortgage. n149 Thus, in establishing the priority of lien claims, § 31326
protects both the mortgage and all prior lienors. n150

When mortgages have been renewed, courts have been willing to grant the subsequent mortgage the priority of the
earlier mortgage under a relation-back doctrine on the theory that, in the absence of a clear expression of contrary intent
by the parties, the new mortgage is taken to secure the original debt. n151 The courts have been willing to preserve the
priority of the mortgage over the protests of an intervening maritime lienor even when a formal satisfaction has been
filed for the initial mortgage, n152 or when the new mortgage incorporates changes in the underlying principal amount
due and the terms of the obligation. n153 Prudence suggests the mortgagee use an amendment or similar instrument
rather than a satisfaction and renewal mortgage, however. n154

The mortgagee can lose his preferred status priority through bad faith or inequitable conduct. n155 In several cases the
mortgage's priority has been rejected on the basis of equitable subordination where a "contrived financial scheme ...
effectively destroys the liens of suppliers and subverts the purposes of the Maritime Lien Act." n156 In Custom Fuel
Services, Inc. v. Lombas, n157 the Fifth Circuit identified three categories of inequitable conduct that justify
subordination: "(1) fraud, illegality, breach of fiduciary duties; (2) undercapitalization; and (3) claimant's use of the
debtor as a mere instrumentality or alter ego." Other courts have subordinated mortgages under similar circumstances.
n158 Where there is no element of a "contrived financial scheme" or other inequitable conduct, however, the mortgage
should not be subordinated simply because the mortgagee delayed foreclosure for a reasonable period of time following
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default, n159 or failed to follow prudent lending practices sufficient to prevent a debtor's fraud. n160

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawMaritime LiensEnforcementAdmiralty LawMaritime LiensPriority & SourcesGeneral
OverviewAdmiralty LawMaritime LiensPriority & SourcesContractsShip MortgagesAdmiralty
LawShippingRegulations & StatutesLicensing & RegistrationImmigration LawDuties & Rights of AliensProperty
Ownership
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the United States, shall be valid against any person other than the grantor or mortgagor, his heirs and
devisees, and persons having actual notice thereof; unless such bill of sale, mortgage, hypothecation, or
conveyance be recorded in the office of the collector of the customs where such vessel is registered or
enrolled: Provided, that the lien by bottomry on any vessel created during her voyage, by a loan of
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Code (U.L.A.) § 9-204(a) (West, 1981) (when security interest attaches).

(n14)Footnote 14. 46 C.F.R. § 67.205(c), as codified by 58 Fed. Reg. 60256, 60279 (Nov. 15, 1993) . See also
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33 C.F.R. §§ 181.21-181.35. See also 59 Fed. Reg. 23651 - 23661 (May 6, 1994) (Notice of proposed rulemaking).

(n15)Footnote 15. See § 69d, supra; 46 C.F.R. § 67.29-5, prior to amendment by 54 Fed. Reg. 41835, 41838 (Oct.
12, 1989) .
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(n21)Footnote 21. H.R. Rep. No. 100-918, reprinted in 1988 U.S. Code Cong. & Admin. News at 6115-6117.
Since 1989, the Coast Guard has considerably improved its computer search capabilities. See 58 Fed. Reg. 60256,
60260 (Nov. 15, 1993) ("The Coast Guard's present computer search capabilities make rigid port choices less
important.")

(n22)Footnote 22. In re Alberto, 823 F.2d 712, 718 n.10 (3d Cir. 1987) .

(n23)Footnote 23. Compare Prudential Ins. Co. v. S.S. American Lancer, 870 F.2d 867, 874 (2d Cir. 1989) . See
Maryland Nat'l Bank v. Yacht Escape II, 817 F. Supp. 1, 1993 A.M.C. 2421 (E.D. N.Y. 1993) (mortgage upheld as in
substantial compliance notwithstanding acknowledgment apparently defective under state law). The history of the
"substantial compliance" doctrine is discussed at § 69d, supra.
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(n26)Footnote 26. See U.S. Coast Guard Memorandum, "Ship Mortgage Act Codification--New Procedures,"
Thomas L. Willis, Chief, Vessel Documentation Branch, Merchant Vessel Inspection and Documentation Division
(Dec. 16, 1988) (16713/19-2) at p. 3. It is as yet unclear what effect this change may have on the precedent under the
Ship Mortgage Act that a "presumption of regularity" attached to any mortgage reviewed and accepted for recording by
the Coast Guard. State Street Bank and Trust Co. v. F/V Seafreeze Atlantic, 1981 A.M.C. 2001, 2004 (E. D. Va. 1979) .
According to the House Report, the burden previously placed on the Coast Guard to thoroughly check each instrument
submitted for recordation was one of the principal reasons for the Coast Guard's documentation work backlog. H.R.
Rep. No. 100-918, 1988 U.S. Code Cong. & Admin. News at 6110. The final regulations issued by the Coast Guard in
1993 provide for an Optional Application for Filing which may be attached to a mortgage or related instrument
submitted for filing. If the Optional Application for Filing is properly completed, identifying all the required
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C.F.R. § 67.231(c), as codified by 58 Fed. Reg. 60256, 60280 (Nov. 15, 1993) .

(n27)Footnote 27. See 46 C.F.R. §§ 67.220(c), 67.235-67.245, as codified by 58 Red. Reg. 60256, 60280-81 (Nov.
15, 1993).
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(n29)Footnote 29. Cf. 46 C.F.R. § 67.143, as codified by 58 Fed. Reg. 60256, 60276 (Nov. 15, 1993) .

(n30)Footnote 30. 46 U.S.C. § 31321(b)(3). See 46 C.F.R. § 67.235(a)(2)(iii), as codified by 58 Fed. Reg. 60256,
60280 (Nov. 15, 1993) . The Coast Guard has taken the position that it may refuse to record a mortgage which clearly
states that its "amount" includes interest, expenses, or fees. U.S. Coast Guard Memorandum, "Ship Mortgage Act
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U.S. Coast Guard Internal Memorandum of Thomas L. Willis, Chief, Vessel Documentation Branch, Merchant Vessel
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(n33)Footnote 33. 46 U.S.C. § 31321(b). Compare former 46 U.S.C. § 925(b) (repealed 1989).
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1989). Gilmore and Black said of these formal requirements:

...there can be no doubt that they are jurisdictional. The phraseology of the section is that "no
mortgage shall be recorded unless" the conditions are complied with. If the collector of customs
inadvertently accepts a defective document for record, it is believed that the mistaken recording is
ineffective and the mortgage is still not a "preferred mortgage."

Gilmore & Black, The Law of Admiralty 706 (2d ed. 1975). Although the phraseology of § 31321(b) differs from
former § 921, the requirements appear equally mandatory. Compliance is now judged under the substantial compliance
standard, however. See Maryland Nat'l Bank v. Yacht Escape II, 817 F.Supp. 1, 1993 A.M.C. 2421 (E. D. N.Y. 1993)
(mortgage upheld as in substantial compliance notwithstanding that acknowledgment apparently defective under state
law).

(n39)Footnote 39. 46 U.S.C. § 31301. See 46 C.F.R. § 67.3, as codified by 58 Fed. Reg. 60256, 60267 (Nov. 15,
1993) (definition of "acknowledgment").

(n40)Footnote 39.1. For purposes of federal admiralty and maritime matters and the federal ship mortgage and
maritime lien statutes, a "vessel" is defined as "every description of watercraft or other artificial contrivance used, or
capable of being used, as a means of transportation on water." 1 U.S.C. § 3.

(n41)Footnote 39.2. See In re Biloxi Casino Belle Incorporated, No. 94-08534 SEG, 176 B.R. 427 (Bankr. S.D.
Miss., Jan. 10, 1995) (permanently moored, dockside gambling casinos constructed on remnants of documented barges
held not to constitute "vessels" for purposes of mortgage statute).

(n42)Footnote 40. Former 46 U.S.C. §§ 12113 and 12114 were repealed by Pub. L. 100-710, tit. I., 106(b)(5),
reprinted in 1988 U.S. Code Cong. & Admin. News (102 Stat.) at 4752. See § 68a, supra.
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(n43)Footnote 41. H.R. Rep. No. 100-918, reprinted in 1988 U.S. Code Cong. & Admin. News at 6115-6117. See
58 Fed. Reg. 60256, 60260 (Nov. 15, 1993) ("The Coast Guard's present computer search capabilities make rigid port
choices less important.").

(n44)Footnote 42. 46 C.F.R. §§ 67.3, 67.115, as codified by 58 Fed. Reg. 60256, 60268, 60274 (Nov. 15, 1993) .

(n45)Footnote 43. 46 U.S.C. § 31322(a)(1)(D). The citizenship requirements of § 31322(a)(1)(D) do not apply to
the mortgagee of a vessel documented with a fishery or recreational endorsement, or both, or a vessel for which either
or both of those endorsements have been applied for. 46 U.S.C. § 31322(a)(2). See 46 C.F.R. §§ 67.11(b), 67.203(d),
67.233(c), as codified by 58 Fed. Reg. 60256, 60268, 60278, 60280 (Nov. 15, 1993) .

(n46)Footnote 44. H.R. Rep. No. 100-918, reprinted in 1988 U.S. Code Cong. & Admin. News at 6112. See
Midlantic Nat'l Bank v. Sheldon, 751 F.Supp. 26, 1991 A.M.C. 1774 (E. D. N.Y. 1990) (mortgage arguably defective
under prior law in effect when mortgage was made upheld under § 31322 which governs in foreclosure action filed after
effective date regardless of when the mortgage was originally made). Coast Guard regulations do require that the
mortgagor or party(ies) assuming the mortgage must actually hold legal title to the interest in the vessel being
mortgaged or covered by an assumption of mortgage at the time of filing the mortgage or assumption. 46 C.F.R. §
67.233(a)(1), as codified by 58 Fed. Reg. 60256, 60280 (Nov. 15, 1993) .

(n47)Footnote 45. Compare former 46 U.S.C. § 922(a)(1) (repealed 1989); Morse Drydock & Repair Co. v. S.S.
Northern Star, 271 U.S. 552, 46 S.Ct. 589, 70 L. Ed. 1082, 1926 A.M.C. 977 (1926) .

(n48)Footnote 46. Compare former 46 U.S.C. § 922(a)(3) (repealed 1989); Maryland Nat'l Bank v. Vessel Madam
Chapel, No. 93-55908, 1995 U.S. App. Lexis 1359 (9th Cir., Jan. 25, 1995) ; Chancery Nat'l Bank v. Blue Eagle, 697
F.Supp. 1160, 1161 (W.D. Wash. 1988) ; Port of Portland v. M/V Paralla, 1987 A.M.C. 2478 (D. Or. 1987) ; Bank of
Astoria v. Pacific Conquest, 1986 A.M.C. 2182 (D. Or. 1986) .

(n49)Footnote 46.1. A civil penalty of not more than $10,000 is provided by 46 U.S.C. § 31309 for violation of
chapter 313 of title 46 on a regulation prescribed thereunder. The penalty is payable only to the United States, however,
and the statute has been held not to create a private right of action. F/V Robins Nest, Inc. v. Atlantic Marine Diesel,
Inc., No. 92-3900, 1994 U.S. Dist. Lexis 15403 (D.N.J., Oct. 24, 1994)

(n50)Footnote 47. Compare 46 U.S.C. § 922(a)(4) (repealed 1989); The Henry W. Breyer, 17 F.2d 423, 1927
A.M.C. 290 (D. Md. 1927) .

(n51)Footnote 48. Compare former 46 U.S.C. § 922(a) (repealed 1989). See Midlantic Nat'l Bank v. Sheldon, 751
F.Supp. 26, 1991 A.M.C. 1774 (E. D. N.Y. 1990) (mortgage arguably defective because made on a barge of less than
twenty-five gross tons in violation of law in effect when mortgage was made upheld under § 31322 which governs in
foreclosure action filed after effective date regardless of when the mortgage was originally made).

(n52)Footnote 49. Compare former 46 U.S.C. § 922(e) (repealed 1989); The Emma Giles, 15 F.Supp. 502, 1936
A.M.C. 1146 (D. Md. 1936) .

(n53)Footnote 50. Compare former 46 U.S.C. § 922(f) (repealed 1989).

(n54)Footnote 51. 46 U.S.C. § 31322(c)(1).

(n55)Footnote 52. 46 U.S.C. § 31322(c)(2).

(n56)Footnote 53. Difficulties with this provision under the Ship Mortgage Act are described by Gilmore & Black,
The Law of Admiralty 710 (2d ed. 1975).

(n57)Footnote 54. 46 U.S.C. § 31324. Compare former 46 U.S.C. § 923 (repealed 1989). Presumably the failure to
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keep a certified copy aboard will remain not fatal to the preferred status of the mortgage. See The Oconee, 280 F. 927
(E. D. Va. 1921) ; The Frances C. Denehy, 94 F.Supp. 807, 1951 A.M.C. 512 (D. Me. 1950) ; Atlantic Steamer Supply
Co. v. S.S. Tradewind, 153 F.Supp. 354, 1957 A.M.C. 2196 (D. Md. 1957) ; Coastal Drydock & Repair Corp. v. S.S.
Baybelle, 1975 A.M.C. 1751 (S. D. N.Y. 1975) ; Pascagoula Dock Station v. Merchants & Marine Bank, 271 F.2d 53
(5th Cir. 1959) ; Brandon v. S.S. Denton, 302 F.2d 404, 1962 A.M.C. 1730 (5th Cir. 1962) .

(n58)Footnote 55. 46 U.S.C. 31301(6)(B). See H.R. Rep. No. 100-918, reprinted in 1988 U.S. Code Cong. &
Admin. News at 6130. See also Mobile Marine Sales, Ltd. v. M/V Prodramos, 776 F.2d 85, 89 (3d Cir. 1985)
(mortgage granted preferred status in U.S. foreclosure action based on application of Panamanian law, where vessel's
ownership was registered); Privilege Yachting, Inc. v. Teed, 849 F.Supp 298 (D. Del. 1994) (alleged equitable
mortgage not registered under Canadian law confers in right of arrest under § 31325, even if arrest would be permitted
under Canadian law).

(n59)Footnote 56. In an effort to make the national laws of maritime nations regarding liens and mort& gages on
ships more uniform, the International Maritime Organization (IMO) has been working for some years in cooperation
with the United National Conference on Trade and Development (UNCTAD) on draft articles for a suitable
international convention on the topic. On May 6, 1993, at a diplomatic conference in Geneva, at which 65 nations were
represented, the conference adopted an International Convention on Maritime Liens and Mortgages. The convention is
reprinted at § 74, infra . The Convention was open for signature until August 31, 1994, and requires ten signatory state
parties as a condition to entry into force.

(n60)Footnote 57. A recent decision of the Court of Appeals for the Third Circuit has held that the Ship Mortgage
Act governs the question of conflicting priority between a foreign mortgage entitled to preferred status in an in rem
foreclosure in the United States and a maritime lien for necessaries provided abroad, thus excluding the traditional
choice of law analysis based on Lauritzen v. Larsen, 345 U.S. 571 (1953) and Restatement (Second) on Conflict of
Laws § 6(1) (1971). Oil Shipping (Bunkering) B.V. v. Sonmez Denizcilik ve Ticaret A.S., 10 F.3d 1015, 1994 A.M.C.
892 (3d Cir. 1993) . Priorities among maritime liens have traditionally governed by the law of the forum. See Gulf Oil
Trading Co. v. Creole Supply, 596 F.2d 515, 521 (2d Cir. 1979) ; Payne v. S.S. Tropic Breeze, 423 F.2d 236, 239 (1st
Cir. 1970) ; Brandon v. S.S. Denton, 302 F.2d 404, 410, 1962 A.M.C. 1730 (5th Cir. 1962) ; The Colorado, (1923) P.
102 (C.A.); Todd Shipyards Corp. v. Altema Compania Maritimia, 32 DLR 3rd 571, 1973 A.M.C. 176 (Can., 1972) .
See also Gilmore & Black, The Law of Admiralty 701 (2d ed. 1975).

(n61)Footnote 58. 46 U.S.C. § 31322(b). Compare former 46 U.S.C. § 926(e) (repealed 1989). See Fourchon, Inc.
v. Louisiana Nat'l Leasing Corp., 723 F.2d 376 (5th Cir. 1984) .

(n62)Footnote 59. H.R. Rep. No. 100-918, reprinted in 1988 U.S. Code Cong. & Admin. News at 6112-6113.

(n63)Footnote 60. Id. at 6112. See also 134 Cong. Rec. H7931 (daily ed., Sept. 22, 1988) (statement of Rep.
Jones); 134 Cong. Rec. H9829 (daily ed., Oct. 6, 1988) (Statement of Rep. Jones).

(n64)Footnote 61. H.R. Rep. No. 100-98, reprinted in 1988 U.S. Code Cong. and Admin. News at 6113. Coast
Guard regulations note that the Maritime Administration makes the determination for disapproval of a federally issued
depository institution as a preferred mortgage. 46 C.F.R. § 67.233(b), note, as codified by 58 Fed. Reg. 60256, 60280
(Nov. 15, 1993) . In 1991 the Maritime Administration granted generally broad approval. 46 C.F.R. § 221.23(c), as
amended by 56 Fed. Reg. 30654, 30671 (July 3, 1991) .

(n65)Footnote 62. H.R. Rep. No. 100-98, reprinted in 1988 U.S. Code Cong. and Admin. News at 6113, 6135. See
46 C.F.R. §§ 67.11(b), 67.233(c), as codified by 58 Fed. Reg. 60256, 60268, 60280 (Nov. 15, 1993) . See also 46
C.F.R. §§ 221.11(c), 221.23(a), as amended by 56 Fed. Reg. 30654, 30667, 30670 (July 3, 1991) . Section 31322(a)(2)
was amended by the 1989 technical corrections legislation to base the mortgagee citizenship exemption on whether the
vessel has a fisheries or pleasure endorsement rather than whether the vessel is operated only in the fishing industry or
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for pleasure. Pub. L. No. 101-225, tit. III, § 303(3)(A), reprinted in 1989 U.S. Code Cong. & Admin. News (103 Stat.)
1923 (1989). This resulted from a concern that the preferred status of the mortgage might be lost if the vessel were
operated in violation of its endorsement, even without the mortgagee's knowledge or consent.

(n66)Footnote 63. H.R. Rep. No. 100-918, reprinted in 1988 U.S. Code Cong. & Admin. News at 6114-6115.
Coast Guard regulations note that the Maritime Administration makes the determination for disapproval of a federally
insured depository institution as a preferred mortgagee under 46 C.F.R. § 67.233(b)(3) or approval of a person, not
otherwise qualifying, as a preferred mortgagee under 46 C.F.R. § 67.233(b)(6). 46 C.F.R. § 6.233 note, as codified by
58 Fed. Reg. 60256, 60280 (Nov. 15, 1993) . Maritime Administration regulations generally grant approval for any
non-citizen (not subject to control by certain hostile countries) to be a preferred mortgagee of a vessel under 1000 gross
tons, an oil response vessel documented with a coastwise endorsement, and a vessel operating on inland lakes or waters
from which there is no navigable exit to an ocean for that vessel. Except during war or national emergency, a
non-citizen federally insured depository institution (not subject to control by certain hostile countries) can be a preferred
mortgage for so long as it remains a federally insured depository institution. 46 C.F.R. §§ 221.3(f), 221.23(b), (c), as
amended by 56 Fed. Reg. 30654, 30666, 30670-71 (July 3, 1991) .

(n67)Footnote 64. 54 Fed. Reg. 5382-5403 (Feb. 2, 1989) ; 54 Fed. Reg. 8195 (Feb. 27, 1989) .

(n68)Footnote 65. 55 Fed. Reg. 14040 -14060 (April 13, 1990).

(n69)Footnote 66. 56 Fed. Reg. 30654 -30674 (July 3, 1991).

(n70)Footnote 67. The Maritime Administration's liberalization of certain of its general approvals in response to
comments from the maritime industry on earlier regulations is discussed at 56 Fed. Reg. 30654 -55 (July 3, 1991).

(n71)Footnote 68. See e.g., 46 C.F.R. §§ 67.11(a), 67.47, 67.203(b), (e), 67.233(b), (c), as codified by 58 Fed.
Reg. 60256, 60268, 60271, 60278-79, 60280 (Nov. 15, 1993) . See generally 58 Fed. Reg. 60256, 60257-59 (Nov. 15,
1993)

(n72)Footnote 69. 358 F.2d 574, 1964 A.M.C. 1353 (4th Cir. 1965) , cert. denied, 385 U.S. 921, 87 S. Ct. 228,
17 L. Ed. 2d 145 (1966) . The Westhampton decision is discussed at § 69c, supra.

(n73)Footnote 70. H.R. Rep. No. 100-918, reprinted in 1988 U.S. Code Cong. & Admin. News at 6114-6115. See
discussion at § 69d, supra.

(n74)Footnote 71. 46 U.S.C. § 31329; 46 U.S.C. § 883 (1975). See 46 C.F.R. § 221.17, as amended by 56 Fed.
Reg. 30654, 30670 (July 3, 1991) (sale of a documented vessel by order of a district court). The Maritime
Administration's regulations also permit a Westhampton trustee to take possession of a vessel in the event of default
other than by foreclosure pursuant to 46 U.S.C. § 31329, if provided for in the mortgage or related document, but in that
event the vessel may not be operated in commerce. 46 C.F.R. § 221.19 (as amended by 56 Fed. Reg. 30654, 30670
(July 3, 1991) (possession or sale of vessels by mortgagees or trustees other than pursuant to court order).

(n75)Footnote 72. Compare 46 U.S.C. § 802 and 46 U.S.C. § 12102. See 46 C.F.R. § 67.39(a), as codified by 58
Fed. Reg. 60256, 60270 (Nov. 15, 1993) . See also discussion of citizenship requirements for vessel documentation at §
68a, supra .

(n76)Footnote 73. The Shipping Act, 1916, generally is found at 46 U.S.C. §§ 801-842 (1975 & Supp. 1994). As
was stated in 1920 when the Shipping Act was amended: "it is hereby declared to be the policy of the United States to
do whatever is necessary to develop and encourage the maintenance of such a merchant marine, ... owned and operated
privately by citizens of the United States...." Act of June 5, 1920, c. 250, § 1, 41 Stat. 988, codified at 46 U.S.C. § 861
(1975).
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(n77)Footnote 74. In 1920 § 9 of the Shipping Act was amended to provide:

It shall be unlawful to sell, transfer, or mortgage, or, except under regulations prescribed by the
board [United States Shipping Board], to charter, any vessel purchased from the board or documented
under the laws of the United States to any person not a citizen of the United States, or to put the same
under foreign registry or flag, without first obtaining the board's approval.

Act of June 5, 1920, c. 250, § 18, 41 Stat. 994.

(n78)Footnote 75. Pub. L. No. 100-710, tit. I, §§ 103(a), 104(b), 102 Stat. 4749-50 (Nov. 23, 1988). See also Pub.
L. No. 101-225, tit. III, § 304, 103 Stat. 1924 (Dec. 12, 1989).

(n79)Footnote 76. 46 U.S.C. § 808(c)(1) (Supp. 1994). See 46 C.F.R. § 211.11(a), as amended by 56 Fed. Reg.
30654, 30667 (July 3, 1991) . In administering the Shipping Act, the Secretary of Transportation acts through the
Maritime Administration. Note that § 9 of the Shipping Act does not apply to a vessel newly built in the United States
but never documented under U.S. flag nor to a foreign-flag vessel owned by a U.S. citizen but never documented under
U.S. flag.

(n80)Footnote 77. 46 U.S.C. § 808(c)(2) (Supp. 1994). See 46 C.F.R. § 211.11(b), as amended by 56 Fed. Reg.
30654, 30667 (July 3, 1991) .

(n81)Footnote 78. 46 U.S.C. § 808(d)(1) (Supp. 1994).

(n82)Footnote 79. 46 U.S.C. § 808(d)(3) (Supp. 1994).

(n83)Footnote 80. 46 U.S.C. §§ 808(d)(2), (4) (Supp. 1994).

(n84)Footnote 81. As enacted, Public Law 100-710 limited the applicability of § 9 of the Shipping Act, 1916, to
documented vessels of the United States, excluding vessels "last documented under United States law." Reliance was
placed on a concurrent amendment to § 12111 of title 46 which provided that a documented vessel would be deemed to
continue to be documented for purposes of § 9 of the Shipping Act, 1916, until the certificate of documentation was
surrendered with the approval of the Secretary. Pub. L. No. 100-710, tit. I, §§ 103(a), 104(b), 102 Stat. 4749-50 (Nov.
23, 1988). After further consideration, § 9 was again amended to apply to any vessel "the last documentation of which
was under the laws of the United States" in order to be sure that no documented vessel could be taken out of
documentation and then sold foreign without approval. Pub. L. No. 101-225, tit. III, § 304, 103 Stat. 1924 (Dec. 12,
1989).

(n85)Footnote 82. Note that the exception in § 9 of the Shipping Act for fishing and pleasure vessels is based on
the operation of the vessel ("a vessel that has been operated only as a fishing vessel...."). 46 U.S.C. § 808(c)(1) (Supp.
1993). This is more limited than the mortgagee citizenship exception in § 31322 of chapter 313, which is based on the
endorsement issued for the vessel ("a documented vessel that has a fisheries endorsement or a recreational endorsement,
or both endorsements...."). 46 U.S.C. § 31322(a)(2).

(n86)Footnote 83. Confirmation of the Maritime Administration's authority over reflagging came just in time to
give it an opportunity to evaluate the requests of beneficial foreign owners of the Kuwaiti tankers placed under U.S. flag
during Persian Gulf hostilities to return those tankers to Kuwait registry. See "Change in Citizenship Reguirements for
Lenders and Owners of U.S. Flag Vessels," Text of Presentation by Karl E. Bakke, Chief Counsel, Maritime
Administration (Feb. 1, 1989).

(n87)Footnote 84. 125 F. Supp. 214 (D.D.C. 1954) (§ 9 inapplicable to stock transfer). Compare United States v.
Meacham, 207 F.2d 535 (4th Cir. 1953) , cert. granted, 347 U.S. 732 , appeal dismissed, 348 U.S. 801 (1954) (§ 9
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prohibits de facto transfer of control). See H.R. Rep. No. 100-918, reprinted in 1988 U.S. Code Cong. & Admin. News
at 6117.

(n88)Footnote 85. H.R. Rep. No. 100-918, reprinted in 1988 U.S. Code Cong. & Admin. News at 6118. The
House Report specified that the regulations should not be overly restrictive: "The guidelines prescribed by the Secretary
should allow many normal business transactions to occur, while placing restrictions on those cases of real concern." Id.

(n89)Footnote 86. 54 Fed. Reg. 5382-5403 (Feb. 2, 1989) , as codified at 46 C.F.R. part 221. Correction of one
regulation was published shortly thereafter. 54 Fed. Reg. 8195 (Feb. 27, 1989) , as codified at 46 C.F.R. § 221.17.

(n90)Footnote 87. In a letter to the Maritime Administration, the ranking members of the House Committee on
Merchant Marine and Fisheries pointed out their understanding that as a result of the interim final regulations, "some
foreign institutions may stop any further financing ofU.S.-flag vessels." They urged the Maritime Administration to
"implement, rather than frustrate," Congressional intent "to promote the financing of U.S.-flag vessels." They explained
that the Maritime Administration should not restrict a financing arrangement unless it "transfers to the financier
operating control that puts the vessel beyond Government use in a national emergency." Letter from Walter B. Jones,
Chairman, and Robert W. Davis, Ranking Minority Member, to William Creelman, Deputy Maritime Administrator
(May 3, 1989).

(n91)Footnote 88. 46 C.F.R. § 221.43(b), as amended by 54 Fed. Reg. 5382, 5390 (Feb. 2, 1989) . See also 55
Fed. Reg. 14040, 14053 (April 13, 1990) :

...covenants in the mortgage instrument or in related financing documents may present a collateral
question whether "control" of the vessel for purposes of 46 U.S.C. app. 808 is also being or may be
relinquished to the noncitizen mortgagee. Indicia of "control" that are relevant to this question are
described in § 221.13(a)(2) of this part, and a regulated noncitizen mortgagee may not hold a preferred
mortgage where such indicia are present, except as provided in that section, without prior approval of the
Maritime Administration pursuant to 46 U.S.C. app. 808.

(n92)Footnote 89. See Discussion of Rulemaking Text, 54 Fed. Reg. 5384 (Feb. 2, 1989) . Previously, the
Westhampton trust financing arrangement had been upheld where the statutory requirements for the trust were met, even
where lack of foreign control over the vessel was termed a "fiction." Seattle-First Nat'l Bank v. Bluewater Partnership,
772 F.2d 565, 570 (9th Cir. 1985) . Cf. Moon Engineering Co. v. A/S Valiant Power, 214 F. Supp. 555, 559 (E. D. Va.
1963) . The development of the Westhampton trust is discussed at § 69c, infra.

(n93)Footnote 90. 55 Fed. Reg. 14040 -14060 (April 13, 1990).

(n94)Footnote 91. 46 C.F.R. § 221.13(a)(3) as proposed by 55 Fed. Reg. 14040, 14052 (April 13, 1990) .

(n95)Footnote 92. 56 Fed. Reg. 30654 - 30674 (July 3, 1991). The Maritime Administration's liberalization of
certain of its general approvals in response to comments from the maritime industry on the previous regulations is
discussed at 56 Fed. Reg. 30654 -55 (July 3, 1991).

(n96)Footnote 93. 46 C.F.R. § 221.13(a), as amended by 56 Fed. Reg. 30654, 30667-8 (July 3, 1991) . The
blanket approval will not apply when the United States is at war, during a national emergency declared by Presidential
proclamation, or if United States foreign policy prohibits trade with the foreign country.

(n97)Footnote 94. 46 C.F.R. § 221.13(b), as amended by 56 Fed. Reg. 30654, 30668 (July 3, 1991) .

(n98)Footnote 95. 46 C.F.R. § 221.11(c), as amended by 56 Fed. Reg. 30654, 30667 (July 3, 1991) . This is
required by 46 U.S.C. § 808(c), as amended by Pub. L. 100-710 tit. I, § 104(b), reprinted in 1988 U.S. Code Cong. &
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Admin. News (102 Stat.) at 4750.

(n99)Footnote 96. 46 C.F.R. § 221.15(a), as amended by 56 Fed. Reg. 30654, 30667 (July 3, 1991) .

(n100)Footnote 97. 46 C.F.R. §§ 221.23(a), (b), as amended by 56 Fed. Reg. 30654, 30670 (July 3, 1991) .

(n101)Footnote 98. 46 C.F.R. § 221.23(c), as amended by 56 Fed. Reg. 30654, 30671 (July 3, 1991) .

(n102)Footnote 99. 46 C.F.R. § 221.27(b), as amended by 56 Fed. Reg. 30654, 30671 (July 3, 1991) .

(n103)Footnote 100. 58 Fed. Reg. 60256 - 60285 (Nov. 15, 1993).

(n104)Footnote 101. 46 C.F.R. §§ 67.11(b), 67.11(c), as codified by 58 Fed. Reg. 60256, 60280 (Nov. 15, 1993) .

(n105)Footnote 102. 46 C.F.R. § 67.211, as codified by 58 Fed. Reg. 60256, 60279 (Nov. 15, 1993) . See 46
C.F.R. § 211.5, as amended by 56 Fed. Reg 30654, 30667 (July 3, 1991) .

(n106)Footnote 103. Pub. L. No. 101-225, tit. III, § 303(1), reprinted in 1989 U.S. Code Cong. & Admin. News
(103 Stat.) 1923. The requirement for a certificate made on the day of a loan closing had proved troubling in the yacht
financing industry where many loans were closed with no bank personnel present.

(n107)Footnote 104. 46 C.F.R. § 221.3(k)(2), as amended by 54 Fed. Reg. 5382, 5387 (Feb. 2, 1989) .

(n108)Footnote 105. 46 C.F.R. § 67.03-2(b), as proposed by 54 Fed. Reg. 41992, 41998 (Oct. 13, 1989) . The
Coast Guard explained: "In keeping with longstanding Coast Guard practice, the American control provisions are
interpreted to require American control among all the entities which have an ownership interest in a vessel owning
entity." Id., at 41996.

(n109)Footnote 106. 46 C.F.R. § 221.3(c), as proposed by 55 Fed. Reg. 14040, 14050 (April 13, 1990) . The
Maritime Administration recognized its own "longstanding policy:" "... that when an owner or operator of a documented
vessel is a direct or indirect subsidiary of, or is controlled by, one or more upstream persons, each such person must
meet the citizenship criteria of 46 U.S.C. app. 802 applicable to the vessel owner or operator." Id., at 14041.

(n110)Footnote 107. 46 C.F.R. § 67.03-2(b), as revised by 55 Fed. Reg. 51244, 51251 (Dec. 12, 1990) . In
adopting this final rule, the Coast Guard defended its approach in the face of adverse comments by noting: "The
citizenship provisions in 46 U.S.C. chapter 121 require that the vessel owning entity be American controlled to be
eligible to document vessels or to qualify for certain trading privileges. Therefore, control of the entity itself, and not
just the vessel it owns, is relevant for purposes of the Coast Guard rule." Id., at 51245. The Coast Guard also argued that
any other rule would permit avoidance of the corporate documentation citizenship requirements "by the simple
expedient of setting up a wholly owned subsidiary corporation that meets the requirements...." Id., at 51247. The Coast
Guard regulation is now found at 46 C.F.R. § 67.31(c), as codified by 58 Fed. Reg. 60256, 60270 (Nov. 15, 1993) .

(n111)Footnote 108. 46 C.F.R. § 221.3(c), as amended by 56 Fed. Reg. 30654, 30665 (July 3, 1991) .

(n112)Footnote 109. 970 F.2d 1206 (3d Cir. 1992) . See 46 U.S.C. § 802(a) (1988). The court not only rejected
Conoco's challenge to the Maritime Administration and Coast Guard regulations on U.S. citizen stock ownership in
tiered corporate structures, id., 970 F.2d at 1223 , but also rejected Conoco's challenge to the prohibition on a Bowaters
corporation's bareboat charter of vessels for the carriage of non-proprietary cargo as a common carrier in coastwise
trade. Id. See 46 U.S.C. § 883-1 (1975).

(n113)Footnote 110. Id., 970 F.2d at 1221 , 1222. The Conoco court cited with approval two prior decisions in
which the citizenship requirements of section 2 had been given broad effect: Central Vermont Transp. Co. v. Durning,
294 U.S. 33, 55 S.Ct. 306, 79 L.Ed. 741 (1935) (Maine corporate operator of steamship line held not a U.S. citizen
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because owned by Canadian corporation) and Meacham Corp. v. United States, 207 F.2d 535 (4th Cir. 1953) , cert.
granted, 347 U.S. 732 , appeal dismissed, 348 U.S. 801 (1954) (corporation controlled by non-citizens denied
citizenship status even though U.S. citizens held officer positions, constituted board of directors, and held majority of
stock). Compare Alaska Excursion Cruises, Inc. v. United States, 608 F. Supp. 1084, 1090 (D.D.C. 1985) (bareboat
charter did not transfer de facto ownership).

(n114)Footnote 111. 14 F. Supp. 335, 1936 A.M.C. 206 (S.D. N.Y. 1936) , aff'd, 93 F.2d 457, 1938 A.M.C. 38 (2d
Cir. 1937) .

(n115)Footnote 112. 14 F. Supp. at 339.

(n116)Footnote 113. 46 C.F.R. part 335.

(n117)Footnote 114. 46 C.F.R. § 355.3(b).

(n118)Footnote 115. See 55 Fed. Reg. 51244, 51245 (Dec. 12, 1990) (Controlling Interest, Final Rule, Preamble);
58 Fed. Reg. 60256, 60258 (Nov. 15, 1993) (Recording of Instruments, Final Rule, Preamble).

(n119)Footnote 116. 58 Fed. Reg. 60256, 60258 (Nov. 15, 1993) .

(n120)Footnote 117. 58 Fed. Reg. 60256, 60258-59 (Nov. 15, 1993) . The Coast Guard bases its refusal to accept
any standard based on the address of stockholders on the possible inadequacy of the "fair inference" rule:

In today's business climate of tiered corporate structures and complex equity ownership
arrangements it is not unusual to find entities which are not U.S. citizens, but which have a U.S. address,
owing [sic] significant percentages of the stock in a publicly traded corporation which owns a U.S.
vessel.

58 Fed. Reg. 60256, 60258 (Nov. 15, 1993) .

(n121)Footnote 118. 46 U.S.C. § 31326(a). Compare former 46 U.S.C. § 953(b) (repealed 1989). See The Trenton,
4 F. 657 (E.D. Mich. 1880) (Canadian sale to foreclose wage lien held to also foreclose necessaries lien not recognized
by under Canadian maritime lien law); Zimmern Coal Co. v. Coal Trading Assoc. (The Totila), 30 F.2d 933, 1929
A.M.C. 334 (5th Cir. 1929) (sale of vessel by Dutch admiralty court to foreclose mortgage lien held to foreclose
necessaries lien notwithstanding that libellants did not have notice of Dutch proceedings); The Mary, 13 U.S. (9
Cranch) 126, 141 (1815) (the arrest is "necessarily notice to all who have any interest in the thing"); The Moses
Taylor, 71 U.S. (4 Wall.) 411, 427, 18 L.Ed. 397 (1866) (seizure of vessel gives admiralty decree of sale validity against
the world); Thorsteinsson v. M/V Dranqur, 891 F.2d 1547, 1552-53 (11th Cir. 1990) (seizure gives notice of
foreclosure to all who have an interest in the vessel); Gulf and Southern Terminal Corp. v. S.S. President Roxas, 701
F.2d 1110, 1983 A.M.C. 1521 (4th Cir. 1983) ; Atlantic Ship Supply, Inc. v. M/V Lucy, 392 F. Supp. 179 (M.D. Fla.
1975) ; United States v. Steel Tank Barge H 1651, 272 F. Supp. 658 (E. D. La. 1967) (seizure gives notice required as a
matter of due process). See generally § 69c, supra; Gilmore & Black, The Law of Admiralty 786-790 (2d ed. 1975).
The court's in rem juridiction is subject to examination, however. See Belcher Co. v. M/V Maratha Mariner, 724 F.2d
1161, 1165 (5th Cir. 1984) (vessel released from attachment in Dutch proceedings could be arrested on related claims in
U.S.); Todd Shipyards Corp. v. F/V Maigus Luck, 243 F. Supp. 8, 1966 A.M.C. 1608 (D.C. Z., 1965) (sale of vessel in
Panamanian proceedings without seizure did not divest lien even though lienholder had actual notice of foreclosure).

(n122)Footnote 119. 46 U.S.C. § 31326(b). Compare former 46 U.S.C. § 953(b) (repealed 1989).

(n123)Footnote 120. 46 U.S.C. §§ 31325(d), 31326 also include provisions for in rem foreclosure of a maritime
lien. Compare former 46 U.S.C. § 971 (repealed 1989). See Oil Shipping (Bunkering) B.V. v. Sonmez Denizcilik ve
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Ticaret A.S., 10 F.3d 1015, 1023, 1994 A.M.C. 892 (3d Cir. 1993) (§ 31326 "makes the process for enforcement of a
maritime lien the same as for the enforcement of a preferred mortgage lien."). Forms of complaint to foreclose a
preferred ship mortgage may be found at 4 Benedict on Admiralty, Forms 1-126 through 1-154.25 (7th ed.).

(n124)Footnote 121. In Ponce Fed. Bank v. Lady Abby, 980 F.2d 56, 1993 A.M.C. 807 (1st Cir. 1992) , the court's
admiralty jurisdiction was extended to the mortgagee's claim against a party who purchased the mortgaged vessel and
agreed to make the mortgage payments on the basis of the "pendent party" jurisdiction doctrine.

(n125)Footnote 122. 46 U.S.C. §§ 31325(b)(1), (c). Compare former 46 U.S.C. § 951 (repealed 1989); Reedsburg
Bank v. Apollo, 508 F.2d 995, 999 (7th Cir. 1975) . See Cape Ann Commercial Fisheries Loan Fund, Inc. v. Schlichte,
1993 A.M.C. 2835 (Mass. App. Div. 1993) (state court jurisdiction over in personam action for breach of promissory
note secured by preferred ship mortgage on vessel lost at sea).

(n126)Footnote 123. Limitations on the Ship Mortgage Act of 1920, and its successor, chapter 313 of title 46, are
discussed at § 67, supra. Much of the confusion in understanding these limitations is attributable to unnecessarily broad
language used by the court in J. Ray McDermott & Co., Inc. v. Vessel Morning Star, 457 F.2d 815, 818 (5th Cir. 1972)
, to the effect that the Ship Mortgage Act, when read together with the statutes delineating federal court procedure for
judicial sales, forms a "comprehensive procedure" for the foreclosure of a preferred ship mortgage, the sale of the
vessel, and any resulting deficiency. The McDermott case concerned an appraisal right under a Louisiana statute
pertinent to judicial sales and the Fifth Court was correct to hold that state law preempted by the federal provisions for
judicial sales in foreclosure of a preferred ship mortgage. The Ship Mortgage Act and judicial sales statutes, 28 U.S.C. §
2001, et seq. , make no provision for a nonjudicial remedy, however, and in that respect are not at all comprehensive.
See Gilmore & Black, The Law of Admiralty, 718-727 (2d ed. 1975).

(n127)Footnote 124. Compare Bank of America Nat'l. Trust & Sav. Ass'n v. Fogle, 637 F. Supp. 305, 1986
A.M.C. 2005 (N.D. Cal. 1985) (state law permitting repossession held preempted because Ship Mortgage Act provides
exclusive remedy), and Nate Leasing Co. v. Wiggins, 114 Wn.2d 508, 789 P.2d 89 (1990) (following Fogle), with
Dietrich v. Key Bank, N.A., 693 F. Supp. 1112, 1989 A.M.C. 1330 (S.D. Fla. 1988) (repossession under state law
permitted where agreed to by contract because Ship Mortgage Act does not provide exclusive remedy), Pee Dee State
Bank v. F/V WILD TURKEY, 1992 A.M.C. 1896 (D.S.C. 1991) (following Dietrich), Maryland Nat'l Bank v.
Darovec, 820 F. Supp. 1083 (N.D. Ill. 1993) (following Dietrich) and First Fed. Sav. F.S.B. v. M/Y Sweet Retreat, 844
F.Supp. 99, 1994 A.M.C. 1974 (D.R.I. 1994) (following Dietrich). Any maritime lien on the vessel which arose prior to
the repossession and sale is of course not foreclosed by the state law remedy, being only subject to foreclosure by
proceeding in rem. The Nestor, 18 Fed. Cas. 9 (No. 11,619) (D. Me. 1831). Such liens follow the vessel into the hands
of the purchaser. The Bold Buccleugh, 7 Moore, P.C. 267 (1852). See generally Gilmore & Black, The Law of
Admiralty 589-597 (2d ed. 1975).

(n128)Footnote 125. 637 F. Supp. 305, 1986 A.M.C. 2005 (N.D. Cal. 1985) .

(n129)Footnote 126. Bank of America Nat'l. Trust & Sav. Ass'n v. Fogle, 637 F. Supp. at 307, 1986 A.M.C. at
2007 . The court's reasoning appears highly questionable. See United States v. Branch Coal Corp., 390 F.2d 7, 9 (3rd
Cir. 1968) , cert. denied, 391 U.S. 966, 88 S. Ct. 2034, 20 L. Ed. 2d 878 (1968; Weir v. Untied States, 339 F.2d 82,
85-6 (8th Cir. 1965) (28 U.S.C. § 2001 applicable only to judicial sales, not to execution sale which therefore was
governed by Arkansas law); DeMarco v. Kertz, 151 F.2d 305, 306 (D.C. Cir. 1945) (§ 2001 inapplicable to sale under
terms of a will); Acadia Land Co. v. Horuff, 110 F.2d 354 (5th Cir. 1940) (Congress limited the power of courts to
confirm such sales to cases where notice, hearing, and appraisal had been afforded as provided in the statute).

(n130)Footnote 127. See generally Gilbert L. Fontenot, Plugging the Leaks in the Ship Mortgage Act: Nate
Leasing Co. v. Wiggins, 16 Tul. Mar. L. J. 213 (1991);Thomas A. Russell, Nonjudicial Foreclosure Under the Ship
Mortgage Act, 18 J. Mar. L. & Com. 555, 559 (1987).
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(n131)Footnote 128. This point was emphasized in the court's reasoning in Maryland Nat'l Bank v. Darovec, 820
F. Supp. 1083, 1087 (N.D. Ill. 1993) (rejecting Fogle).

(n132)Footnote 128.1. The Supreme Court has clarified the standards for federal law preemption of state law
remedies in several recent decisions. See O'Melveny & Myers v. FDIC, 114 S.Ct. 2048, 2054, 129 L.Ed.2d 67, 62
U.S.L.W. 4487 (1994) ; Cipollone v. Liggett Group, Inc. 60 U.S.L.W. 4703, 112 S.Ct. 2608, 120 L.Ed.2d 407 (1992) .
In the maritime context, preemption has limited to cases in which the state law "contravenes the essential purpose
expressed by an act of Congress, or works material prejudice to the characteristic features of the maritime law, or
interferes with the proper harmony and uniformity of that law in its international and interstate relations." Southern
Pacific Co. v. Jensen, 244 U.S. 205, 216, 37 S.Ct. 524, 61 L.Ed 1086 (1917) ; American Dredging Co. v. Miller, 114
S.Ct. 981, 985 n.1 (1994) . See F/V Robins Nest, Inc. v. Atlantic Marine Diesel, Inc., No. 92-3900, 1994 U.S. Dist. Lexis
15403 (D.N.J., Oct. 24, 1994) (New Jersey Consumer Fraud Act held not preempted).

(n133)Footnote 129. Extra-judicial repossession and sale of a federally mortgaged vessel was generally
acknowledged as an available remedy prior to the Fogle decision. Maryland Nat'l Bank v. Darovec, 820 F. Supp. 1083,
1087 (N.D. Ill. 1993) ("Financiers typically enforce their mortgages by means of self-help provisions provided by their
state's commercial statutes, rather than comply with the more cumbersome and expensive judicial foreclosure
proceedings."). See Schoenbaum, Admiralty and Maritime Law, 262 n.21 (West, Practitioner ed., 1987) (self-help
provisions are valid but can be implemented only under state law); Poole, Powell & Gray, Financing of United
States-Flag Vessels, 56 Tul. L. Rev. 1171, 1216-1217 (1982). The Coast Guard formally recognized that extra-judicial
repossession and sale of a documented vessel may result in transfer of title and issued regulations found at 46 C.F.R. §
67.83 to apply to such transfers. 58 Fed. Reg. 60256, 60273 (Nov. 15, 1993) . In one letter ruling concerning the
application of these regulations (as previously codified) to an extra-judicial repossession and sale, the Coast Guard
construed the law to require proof of compliance with applicable state law in order to establish passage of title. The
letter ruling refers to Professor Schoenbaum's treatise and states:

As does this author we find that the Price case [ Price v. Seattle-First Nat'l Bank, 582 F. Supp. 1568
(W.D. Wash. 1983)] supports the conclusion that the validity of non-judicial remedies, provided for in a
preferred ship mortgage, is an issue to be resolved under state law.

See Letter from Thomas L. Willis, Chief, Vessel Documentation Branch, Merchant Vessel Inspection and
Documentation Division, U.S. Coast Guard, to Dwight L. Guy (Feb. 23, 1989) (16713/24/7). Cf. Challenger, Inc. v.
Durno, 227 F.2d 918, 922 (5th Cir. 1955) .

In Brown v. Baker, 688 P.2d 943, 949 (Alaska, 1984) , the court applied state law where the mortgagee had not
invoked the in rem admiralty rights of a judicial foreclosure and stated:

In the instant case, upon default there was no foreclosure action and therefore the Ship Mortgage
Act is inapplicable. The Bakers have not directed the court to any other federal statute that would
preclude the application of [Alaska's enactment of the UCC] and we are unaware of any. Thus we
conclude the state law is applicable here. Brown v. Baker, 688 P.2d at 949. (emphasis in original).

See also Price v. Seattle-First Nat'l Bank, 582 F. Supp. 1568 (W.D. Wash. 1983) (validity of "self help" provisions
and availability of deficiency judgment after private foreclosure are issues for the state to resolve).

Corrective legislation to overrule the Fogle precedent was nearly enacted in 1989. Provisions making clear that the
remedies in § 31325 are not exclusive were only amended out of the technical corrections bill at the eleventh hour
because of a controversy that developed involving objections by a stevedores' association to unrelated provisions
concerning a statute of limitations on maritime liens. Compare 135 Cong. Rec. H9177-79, 9183 (daily ed., Nov. 20,
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1989) with 135 Cong. Rec. S16498-16500, S16831-32 (daily ed., Nov. 21 1989) and 135 Cong. Rec. H9307-9308,
H9312 (daily ed., Nov. 21, 1989).

(n134)Footnote 130. In Sovran Bank v. Capt. Scratch, 1992 A.M.C. 1904 (E. D. Va. 1992) , the court held that
mailing written notice of the seizure of the vessel to last known address, publication of notice of arrest of the vessel,
contact to family members other fishing boat owners met the notice requirements of § 31325(d)(2). See also Maine
Nat'l. Bank v. F/V Explorer, 663 F. Supp. 462, 465 (D. Me. 1987) , aff'd, 833 F.2d 375 (1st Cir. 1987) .

(n135)Footnote 131. Reedsburg Bank v. Apollo, 508 F.2d 995, 998 (7th Cir. 1975) (reciting notice requirements
under former § 951).

(n136)Footnote 131.1. See Oil Shipping v. Sonomez Denizcilik ve Ticaret A.S., 10 F.3d 1015, 1023, 1994 A.M.C.
892 (3d Cir. 1993) .

(n137)Footnote 132. Forms of complaint to foreclose a preferred ship mortgage may be found at 4 Benedict on
Admiralty, Forms 1-126 through 1-154.25 (7th ed.).

(n138)Footnote 133. Where a counterclaimant states a cause of action triable by jury by statutory or constitutional
right, however, and also states an in rem claim to foreclose a ship mortgage, the right to trial by jury "shall be preserved
inviolate" pursuant to Rule 38(a), Fed.R.Civ.P., notwithstanding plaintiff's prior designation under Rule 9(h), according
to the court in Wilmington Trust v. United States District Court, 934 F.2d 1026, 1032, 1991 A.M.C. 1849 (9th Cir.
1991) . The court noted that if all the claims are closely related factually, this may result in the entire case being tried
before a jury.

(n139)Footnote 134. Westerlind v. M/V First Northern, 1993 A.M.C. 1762 (S. D. Fla. 1992) . This decision
appears questionable. According to the Notes of the Advisory Committee on Rules, 1966 Adoption, "anyone having the
right to possession" of the vessel can claim under Rule C(6). The rule itself speaks of "restitution" of the property. Other
courts have permitted intervening mortgagees to answer the complaint apparently without requiring a prior claim. See
Wilmington Trust v. United States District Court, 934 F.2d 1026, 1991 A.M.C. 1849 (9th Cir. 1991) .

(n140)Footnote 135. H.R. Rep. No. 100-918, reprinted in 1988 U.S. Code Cong. & Admin. News at 6108, 6129,
6141. See Security Pacific Bank v. September Morn, 754 F. Supp. 813, 814 n.1, 1991 A.M.C. 1780 (W. D. Wash. 1990)
(no substantive change in maritime lien law intended). Nevertheless, a substantive change was made in § 31342 as
originally enacted and thereafter was corrected in the 1989 technical corrections legislation. Pub. L. No. 101-225, tit.
III, § 303(6), reprinted in 1989 U.S. Code Cong. & Admin. News (103 Stat.) 1924.

(n141)Footnote 136. 46 U.S.C. § 31301(6)(B). Compare former 46 U.S.C. § 951 (repealed 1989). Cf Privilege
Yachting, Inc. v. Teed, 849 F.Supp. 298 (D.Del., 1994) (unregistered equitable mortgage valid under Canadian law not
entitled to preferred status).

(n142)Footnote 137. 46 U.S.C. § 31326(b)(2). Compare former 46 U.S.C. § 951 (repealed 1989). See Morgan
Guaranty Trust Co. v. M/V Grigorios C. IV, 615 F. Supp. 1444, 1985 A.M.C. 2890 (E. D. La. 1985) ; Mobile Sales &
Supply Corp. v. Panamax Venus, 804 F.2d 541 (9th Cir. 1986) . See § 69c, supra.

(n143)Footnote 138. Atlantic Steamer Supply Co., Inc. v. The Tradewind, 144 F. Supp. 408, 1956 A.M.C. 1731 (D.
Md. 1956) ; State of Israel v. M/V Nili, 435 F.2d 242, 1971 A.M.C. 428 (5th Cir. 1979) , cert. denied, 401 U.S. 994,
91 S.Ct. 1232 (1971) . The enforceability of prohibition of lien clauses in domestic mortgages has not been an issue
because the domestic preferred mortgage enjoys priority over subsequent lien for necessaries in any event.

(n144)Footnote 139. The law continues to develop what is and what is not a valid maritime lien. In Equilease
Corp. v. M/V Sampson, 793 F.2d 598, 604 (5th Cir. 1986) (en banc) , cert. denied, 479 U.S. 984, 1987 A.M.C. 2406
(1986) , for instance, the Fifth Circuit reversed long-established precedent to hold that marine insurance is a "necessary"
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under the Federal Maritime Lien Act, now codified at 46 U.S.C. §§ 31341-43, and that unpaid insurance premiums give
rise to a maritime lien. More recently, P&I Club calls have been held equivalent to insurance premiums such that unpaid
calls constituted a maritime lien on the insured vessel. Caterpillar Financial Services, Inc. v. Aleutian Chalice, 1994
A.M.C. 1767 (W.D. Wash. 1994) . The claims of container leasing companies to maritime liens for unpaid charges also
has been the source of recent controversy. See, e.g., Itel Containers Int'l. v. Atlanttrafik Express Service, Ltd., 982 F.2d.
765 (2d Cir. 1992) . Whether a maritime lien is "preferred" to the mortgage is often simply a question of whether the
lien arose before the mortgage was recorded. In Boston Safe Deposit and Trust Co. v. M/Y Dulcinea, 1992 A.M.C. 474
(N.D. Cal. 1991) , the court held that the Government was entitled to a preferred maritime lien against the vessel for
civil penalties which arose on the day the vessel was operated illegally to carry passengers prior to the filing of the
mortgage. See generally 2 Benedict on Admiralty, Ch. 3 (7th ed. 1993).

(n145)Footnote 140. 170 U.S. 113, 18 S.Ct., 544, 42 L.Ed. 969 (1898) .

(n146)Footnote 141. 17 F.2d 423, 1927 A.M.C. 290 (D. Md. 1927) .

(n147)Footnote 142. Gilmore and Black noted that The Henry W. Breyer decision was based largely on cases
involving rail carriers where the contract-tort distinction has procedural importance but has nothing to do with the
priorities among different clases of claims. "The case cannot therefore be considered as distinguished authority" they
said. Gilmore & Black, The Law of Admiralty 753 n. 354 (2d ed. 1975).

(n148)Footnote 143. Associated Metals & Minerals Corp. v. Alexander's Unity MV, 41 F.3d 1007 (5th Cir. 1995)
; All Alaskan Seafoods, Inc. v. M/V Sea Producer, 882 F.2d 425 (9th Cir. 1989) ; Oriente Com'l v. American Flag
Vessel M/V Floridian, 529 F.2d 221 (4th Cir. 1975) . In Texport Oil Co. v. M/V Amolymtos, 11 F.3d 361 (2d Cir. 1993)
, the court characterized a cargo damage action under the Carriage of Goods by Sea Act, 46 U.S.C. § 1300 et seq. , as
"in the nature of a mixed tort, contract, and bailment cause of action." See also Morrisey v. S.S.A. & J. Faith, 252 F.
Supp. 54 (N.D. Ohio 1965) .

(n149)Footnote 144. A nonmaritime lien arising prior to the mortgage cannot be a preferred maritime lien. Only a
maritime lien can be a preferred maritime lien. A valid preferred ship mortgage is superior to all nonmaritime liens,
whenever arising. Chase Manhattan Financial Services v. McMillan, 896 F.2d 452, 462 (10th Cir. 1990) ; In re
Alberto, 823 F.2d 712, 717 n.8 (3rd Cir. 1987) ; United States v. Pacific Far East Lines, Inc., 809 F.2d 1435, 1437-38
(9th Cir. 1987) ; Gulf Coast Marine Ways, Inc. v. The J.R. Hardee, 107 F. Supp. 379, 1952 A.M.C. 1124 (S.D. Tex.
1952) .

(n150)Footnote 145. Redwood Empire Production Credit Assoc. v. Fishing Vessel Owners Marine Ways, Inc., 530
F. Supp. 75 (W. D. Wash. 1981) ; Meridian Trading Corp. v. Kingston, 1961 A.M.C. 1321, 1333-34 (S.D. Tex. 1961) ;
The Eastern Shore, 31 F. Supp. 964, 1940 A.M.C. 388 (D. Md. 1940) ; The Transford, 1929 A.M.C. 727 (E. D. N.Y.
1929) .

(n151)Footnote 146. The Home, 65 F. Supp. 94 (W. D. Wash. 1946) .

(n152)Footnote 147. 46 U.S.C. § 31323. Compare former 46 U.S.C. § 924 (repealed 1989).

(n153)Footnote 148. 46 U.S.C. §§ 31323(c), 31330(a)(2)(A), (B).

(n154)Footnote 149. The Zizania, 1934 A.M.C. 770 (D. Mass. 1934) ; The Home, 65 F. Supp. 94, 1946 A.M.C.
585 (W. D. Wash. 1946) . The problem of circularity of liens which this situation presents is discussed at Gilmore &
Black, The Law of Admiralty 757 (2d ed. 1975).

(n155)Footnote 150. In United Virginia Bank/Citizens & Marine v. O/S Sea Queen, 343 F. Supp. 1020, 1971
A.M.C. 1880 (E. D. Va. 1971) , first priority was given to a lien arising prior to the mortgage. In The J.R. Hardee, 107
F. Supp. 379, 387, 1952 A.M.C. 1124 S.D. Tex. 1952) and National Shawmut Bank v. Winthrop, 129 F. Supp. 661,
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1955 A.M.C. 1288 (D. Mass. 1955), 134 F. Supp. 370, 1955 A.M.C. 2089 (D. Mass. 1955) , liens arising prior to the
mortgages were subordinated to both the mortgage and post-mortgage liens on theories of laches.

(n156)Footnote 151. See Avondale Shipyards, Inc. v. Tank Barge ETS 2303, 754 F.2d 1300 (5th Cir. 1985) ;
Barnown v. S.S. Ozark, 304 F.2d 717, 1962 A.M.C. 1675 (5th Cir. 1962) ; Merchants & Marine Bank v. The T.E.
Welles, 289 F.2d 188, 194, 1961 A.M.C. 1042, 1049 (5th Cir. 1961) ; Coastal Dry Dock v. S.S. Baybelle, 1975 A.M.C.
1736, 1754-55 (S.D. N.Y. 1975) .

(n157)Footnote 152. See Southern Reel Fisheries v. O/S Broadfire Leader, 786 F.2d 1523 (11th Cir. 1986) ;
C.I.T. Corp. v. M/V Winchester, 643 F. Supp. 1059 (E. D. Va. 1986) .

(n158)Footnote 153. Southwest Washington Production Credit Ass'n v. O/S New San Joseph, 1977 A.M.C. 1123,
1125 (N.D. Cal. 1977) (second mortgage related back to date of priority of earlier mortgage in lesser amount because
initial intent was to secure single loan sufficient in amount to pay for conversion of vessel).

(n159)Footnote 154. See Coastal Dry Dock & Repair Co. v. S.S. Baybelle, 1975 A.M.C. 1736, 1753-55 (S. D.
N.Y. 1975) (mortgage amended to reflect name change); Westinghouse Credit Corp v. O/S Dorothy Claire, 732 F.
Supp. 59 (E. D. Tex. 1989) (amendment to mortgage).

(n160)Footnote 155. See In the matter of Meredosia Harbor & Fleeting, 545 F.2d 583 (7th Cir. 1976) , cert.
denied, 430 U.S. 967, 97 S.Ct. 1649, 52 L.Ed.2d 359 (1977) (mortgagee's knowledge that mortgage was knowingly
given by mortgagor in order to defeat maritime lien claim).

(n161)Footnote 156. Wardley Int'l. Bank, Inc. v. Nasipit Bay Vessel, 841 F.2d 259, 264 (9th Cir. 1988) , quoted in
Key Bank of Puget Sound v. Alaskan Harvester, 738 F. Supp. 398, 403 (W. D. Wash. 1989) "In Wardley, the Ninth
Circuit held that three conditions are necessary to justify the equitable subordination of an otherwise valid claim: (1) the
claimant has engaged in inequitable conduct; (2) the misconduct has resulted in injury to the competing claimants or has
conferred an unfair advantage on the claimant; and (3) subordination is not inconsistent with federal law." Id., 738 F.
Supp. at 401 .

(n162)Footnote 157. 805 F.2d 561, 566 (5th Cir. 1986) .

(n163)Footnote 158. Security Pacific Nat'l Bank v. O/S Pacific Pride, 549 F. Supp. 53, 54 (W. D. Wash. 1982)
(part owners, joint venturers, or stockholders cannot hold mortgages on vessel in which they own an interest);
Equilease Corp. v. M/V Sampson, 568 F. Supp. 1259, 1264 (E. D. La. 1983) (mortgage given by subsidiary to parent
corporation was a sham) , rev'd on other grounds, 793 F.2d 598 (5th Cir.) , cert. denied, 479 U.S. 984, 1987 A.M.C.
2406 (1986) ; Cantieri Navali Riunti v. M/V Skrypton, 621 F. Supp. 171 (W. D. La. 1985) , aff'd in part, rev'd in part,
802 F.2d 160, 1987 A.M.C. 463 (5th Cir. 1986) (mortgagee "intimately familiar" with mortgagor's insolvency permitted
ship to run up debts for two years); Gulf Oil Trading Co. v. Creole Supply, 1979 A.M.C. 585 (2d Cir. 1979) (lender
which, by withholding foreclosure of defaulted Bahamian mortgages, lured U.S. oil supplier into furnishing bunkers for
voyages which enabled mortgaged vesels to sail from U.S. ports where bank's mortgage lien would be subordinated to
American suppliers' maritime liens held liable for money damages in quasi-contract, even though bank never agreed to
pay for bunkers).

(n164)Footnote 159. Key Bank of Puget Sound v. Alaskan Harvester, 738 F.Supp. 398 (W. D. Wash. 1989) (delay
of six months in declaring default after mortgagor's initial failure to make payments).

(n165)Footnote 160. In Maryland Nat'l Bank v. Vessel Madam Chapel, No. 93-55905 1995 U.S. App. Lexis 1359
(9th Cir., Jan. 25, 1995) , rev'g, 821 F. Supp. 1361, 1993 A.M.C. 2019 (S.D. Cal. 1993) , the appellate court refused to
subordinate the bank's preferred mortgage to the ownership claims of an innocent purchaser whose seller documented
the vessel under former 46 C.F.R. § 67.05-7(b)(2) on the basis of a New York certificate of title obtained by the initial
owner without disclosing the bank's lien. The court stated that inequitable conduct sufficient to support equitable
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subordination cannot be based on mere negligence or indifference, and refused to superimpose on the Ship Mortgage
Act "an extra layer of requirements having to do with a mortgagee's lending practices." See also Nevi Maritime Co. v.
M/V Alexander's Unity, No. 92-2561 1993 U.S.Dist. Lexis 13292 (E.D. La., Sept. 21, 1993) (mortgagee's internal bank
procedures held irrelevant to issue of equitable subordination).
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§ 71. The Vessel Identification Systemn1

The Vessel Identification System ("VIS") is to be established pursuant to chapter 125 of title 46, U.S. Code. In
conjunction with Coast Guard vessel documentation information, the VIS will provide a nationwide pool of vessel and
vessel owner information to help in identification and recovery of stolen vessels and to deter vessel theft. As enacted,
the VIS pertains not only to the identification and titling of undocumented vessels, but also to the perfection of security
interests in them. n2 When the VIS is implemented, a mortgage or security interest in a vessel perfected under state law
will be deemed to have "preferred mortgage" status in certain circumstances.

Section 12501 requires the Secretary of Transportation to establish the VIS to make available for public use the
identifying information prescribed by § 12503 relating to the ownership of documented vessels and vessels numbered
pursuant to 46 U.S.C. chapter 123 or titled under state law. For these purposes, § 12502(a) of title 46 directs the
Secretary to assign a unique number to each "vessel of the United States" -- defined to mean any vessel documented or
numbered under the laws of the United States or titled under the laws of a state. n4 Under § 12503(a), states may, but
are not required to, make their state boat titling and registration information available to the VIS. n5

Section 12501(b) provides that the VIS will contain information identifying each vessel, each owner of each vessel, the
state in which the vessel is titled or numbered, and if titled in a state, where evidence of a lien or other security interest
in the vessel may be found in that state. Under § 12504, this information is to be made available to participating states
and may be made available to others.

Because participation by states is not mandatory, the law was designed to provide some incentives. The first was
financial. Under former § 12505(b), boat owners could have been charged up to $1.00 for maintenance of the VIS.
Former §§ 12505 (c), (d), and (f), would have permitted states to collect these fees for the Secretary, to retain one-half
of amounts they collected, and to expend the funds retained on the administration of their participation in the System.
These financial incentives were deemed unworkable, however, and were repealed in 1990. n6

The second incentive for state participation in the VIS is a modified form of "preferred" status for the perfected state
law security interest. Under § 31322(d), a mortgage or other instrument granting a security interest perfected under state
law and covering the whole of a vessel titled in a state will be deemed to be a preferred mortgage if two conditions are
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met:

(1) the state's boat titling legislation must be certified as meeting federal guidelines under § 13106(b) of
title 46; n7 and

(2) the state must participate in and make information about the vessel available to the Vessel
Identification System. n7.1

As a "preferred mortgage", the state boat title security interest should have priority over all but preferred maritime liens
against the vessel in federal court foreclosure proceedings and would enjoy the immunities from forfeiture provided by
§ 31327. However, § 31325(b)(1) does not provide for an in rem action against the vessel to foreclose a state title
preferred mortgage, only an in personam admiralty action in which the U.S. Marshal may only be able to seize the
vessel in execution of a judgment lien. n8

The incentive based on the preferred status of the state title preferred mortgage is substantially diminished by the
absence of in rem relief. Congress presumably denied this right to lenders in order to prevent federal court congestion
with small mortgage foreclosure cases, yet the precaution may have been unnecessary. Preferred mortgages on yachts
typically have not been foreclosed in federal court in the absence of compelling reason, in view of the relatively high
cost and delay usually involved. n9 The absence of this remedy may be significant, since lenders likely will find the
availability of in rem relief important for the rare instance in which it is necessary.

Although the VIS became law on January 1, 1989, it has not yet been implemented. Section 12501(a) directs the
Secretary to establish the System, but the Secretary is not required to carry this out through the Coast Guard. Nor is the
Coast Guard required to implement the VIS with personnel and equipment except to the extent that appropriations are
made available. n10 It is clearly Congress' hope, however, that the VIS will be combined with the centralized federal
documentation system to be implemented by the Coast Guard under chapter 313 of title 46. n11

The Coast Guard's first advance notice of proposed rulemaking n12 for the VIS in 1989 simply posed questions about
the information to be collected and made available, the requirements for states to participate, state boat titling
guidelines, and fees. In 1993 the Coast Guard issued a notice of proposed rulemaking n13 which proposed to establish a
new part 187 in 46 C.F.R. regulating the information requirements of the System, the requirements for state
participation, and the guidelines for state boat titling systems. The proposed rulemaking clarifies several aspects of the
VIS.

First, the vessel documentation information currently held by the Coast Guard will be made available to the states
participating in the VIS under a planned "enhancement of the current Coast Guard vessel documentation process," but
the collection and maintenance of information on documented vessels is not proposed to be integrated into the new VIS.
n14

Second, the new vessel identification number ("VIN") prescribed by § 12502 will not be entirely uniform, since the
Coast Guard proposes to use the hull identification number ("HIN") n15 as the VIN for any vessel having a HIN. The
VIN for undocumented vessels without a HIN would be the registration number required under 46 U.S.C. § 12301 n16
and the VIN for documented vessels would be the official number issued by the office of vessel documentation. n17

Participation by states in the VIS is not intended to be difficult. Participation would be entirely voluntary and would not
be dependant on whether the state establishes a boat titling system meeting the federal guidelines. The state simply
would have to collect and make available to the System the required boat and owner identifying information, together
with certain other functional requirements. n18

Finally, the Coast Guard's proposed state boat titling system guidelines are designed to impose no more restrictions on
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states than are necessary to accomplish the system's goals. States would have to establish certain informational and
timing requirements on the process of application for a boat title and would have to impose certain reporting obligations
on boat dealers. States would have to require that duplicate titles be noted as "DUPLICATE" and that a security interest
in the boat would have to be noted on the title to be valid. Other requirements apply. However, an effort is made in the
proposed regulations to respect the diversity of the existing state legislation on these topics. By way of example, states
would not have to require the boat title applicant to certify the state of the boat's principal use, nor would states be
required to prohibit transfer of ownership of a vessel unless an outstanding lien was satisfied or the lienholder consented
in writing to the transfer. These matters, and many others, are left for decision by the participating states. n19

In general, the proposed VIS regulations strive for simplicity and flexibility. Whether they will produce a workable,
beneficial System remains to be seen.

Although the VIS will create an entirely new type of preferred mortgage for vessels titled in participating states, it also
will affect the availability of traditional preferred mortgage security in any state titled vessel. To be subject to a
traditional preferred mortgage, a vessel must be documented under the federal law. n20 By virtue of the recent
amendments, however, one year after uniform national guidelines are prescribed for state boat titling, vessels titled in a
state will no longer be eligible for federal documentation. n20.1 Titling yachts under state law on an interim basis
pending completion of the federal documentation and mortgage recordation process has long been a common practice in
yacht financing. n20.2 Unless the applicable state law provides for the surrender of a previously issued state boat title,
lenders will be forced to be content with the new type of preferred mortgage available under the VIS for any boat titled
under state law. n20.3

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawMaritime LiensEnforcementAdmiralty LawMaritime LiensPriority & SourcesContractsShip
MortgagesAdmiralty LawPractice & ProcedureAttachment & GarnishmentIn Personam ActionsAdmiralty
LawShippingRegulations & StatutesLicensing & RegistrationTransportation LawWater TransportationLicensing &
Registration

FOOTNOTES:
(n1)Footnote 1. In part this section reflects prior comments by this author found at: Williams, A Comment on the
Recodification of the United States Ship Mortgage Act, 20 J. of Mar. L. & Com. 153 (1989); Williams, Recent
Developments in the Law of Marine Finance: Public Law 100-710, 36 Fed. Bar News & J. 371 (1989); and Williams,
Public Law 100-710: A New Era for Yacht Financing, 45 Bus. Law. 2021 (ABA, 1990).

(n2)Footnote 2. 58 Fed. Reg. 51920 (Oct. 5, 1993) (USCG Notice of Proposed Rulemaking, preamble).

(n3)Footnote 4. 46 U.S.C. § 2101(46). See also 46 U.S.C. § 30101(9).

(n4)Footnote 5. State boat titling is discussed at § 68b, supra.

(n5)Footnote 6. Federal Maritime Commission Authorization Act of 1990, Pub. L. 101-595, § 603(11), reprinted
in 1990 U.S. Cong. & Admin. News (104 Stat.) 2979, 2993 (Nov. 16, 1990).

(n6)Footnote 7. The Coast Guard's proposal for state boat titling guidelines was issued as a proposed rulemaking in
1993. 58 Fed. Reg. 51920, 51931-32 (Oct. 5, 1993) . A state may participate in the VIS as it is proposed by the Coast
Guard without enacting state boat titling legislation meeting the federal guidelines, however. 58 Fed. Reg. 51920,
51924 (Oct. 5, 1993) .

(n7)Footnote 7.1. 46 U.S.C. § 31322(d).
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(n8)Footnote 8. The lender might also consider attachment under Rule B(1), Supplemental Rules for Certain
Admiralty and Maritime Claims, Federal Rules of Civil Procdure ("the defendant shall not be found within the district").

(n9)Footnote 9. See Maryland Nat'l Bank v. Darovec, 820 F. Supp. 1083, 1087 (N.D. Ill. 1993)

(n10)Footnote 10. Act of November 23, 1988, Pub. L. No. 100-710, tit. I, § 104(g), reprinted in 1988 U.S. Code
Cong. & Admin. News (102 Stat.) 4725, 4751 (1988).

(n11)Footnote 11. 134 Cong. Rec. H7927 (daily ed., Sept. 22, 1988) (statement of Rep. Davis).

(n12)Footnote 12. 54 Fed. Reg. 38358 -38361 (Sept. 15, 1989).

(n13)Footnote 13. 58 Fed. Reg. 51920 -51932 (Oct. 5, 1993).

(n14)Footnote 14. 58 Fed. Reg. 51920 (Oct. 5, 1993) .

(n15)Footnote 15. The hull identification number is required for most boats produced in or imported into the
United States. 33 C.F.R. §§ 181.21-181.35. See 59 Fed. Reg. 23651 - 23660 (May 6, 1994) (Notice of proposed
rulemaking).

(n16)Footnote 16. Coast Guard regulations pertaining to the numbering of vessels by the Coast Guard in the state
of their principal use are found at 33 C.F.R. part 173; regulations pertaining to the requirements for approval of state
numbering systems are found at 33 C.F.R. part 174.

(n17)Footnote 17. 46 C.F.R. § 67.111, as codified by 58 Fed. Reg. 60256, 60274 (Nov. 15, 1993) . It is not clear
from the Notice of Proposed Rulemaking whether the Coast Guard proposes to cross-index the HIN and the official
number for documented vessels. 58 Fed. Reg. 51920, 51922 (Oct. 5, 1993) .

(n18)Footnote 18. 58 Fed. Reg. 51920, 51924 (Oct. 5, 1993) .

(n19)Footnote 19. 58 Fed. Reg. 51920, 51925-51927 (Oct. 5, 1993) .

(n20)Footnote 20. 46 U.S.C. § 31322(a)(1)(C). See also 46 U.S.C. § 31321(a)(1).

(n21)Footnote 20.1. Pub.L. 101-225, tit III, §§ 301(a)(2)(A), 309(b)(1), amending 46 U.S.C. § 12102(a). The Coast
Guard's authority to prescribe national state boat titling guidelines is set out at 46 U.S.C. § 13106(b)(8). Proposed
regulations to establish state boat titling guidelines as part of the implementation of the Vessel Identification System
were published in 1993. 58 Fed. Reg. 51920 - 51932 (Oct. 5, 1993).

(n22)Footnote 20.2. See § 69 d, supra.

(n23)Footnote 20.3. In a letter dated December 8, 1994, the U.S. Coast Guard has clarified that one year after the
effective date of the final rules establishing national state boat titling guidelines, "the Coast Guard will decline to issue a
Certificate of Documentation to any vessel which is also titled in a State." Letter from Thomas L. Willis, Chief, Vessel
Documentation and Tonnage Survey Branch, Merchant Vessel Inspection, U.S. Coast Guard, to David McI. Williams,
Esq. (Dec. 8, 1994) (16713/19).
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§ 81. Bases for Recovery: Wrongful-Death Actions and Survival Actions

Two types of remedies exist in maritime death actions: wrongful-death causes of action and survival causes of action.
The distinction between these two remedies is important to an understanding of the law as it has evolved.

A wrongful-death action allows the victim's dependents to recover for the harms the dependents
personally suffered as a result of the death, independent of any action the decedent may have had for his
own personal injuries.

A survival action permits the decedent's estate to recover for any claims for personal injury the
deceased would have had but for his death. n1

a. Common-Law Origins

Until 1970 the Supreme Court did not recognize a common-law right of recovery for death on the high seas or in
territorial navigable waters. At common law the right of action died with the person, and his representatives had no
remedy against the individual, corporation, or vessel that caused the decedent's death. n2

In England the common law on this point was abrogated in 1846 by Lord Campbell's Act, n3 which gave a civil remedy
for death caused by negligence. Subsequently, all of the states of the United States enacted wrongful-death statutes that
resembled Lord Campbell's Act. n4

In 1886, in The Harrisburg, n5 the Supreme Court made clear that it would not recognize a general maritime remedy for
wrongful death in the absence of a statute-a rule that held sway for more than 70 years. n6 The Court declared that "no
such action will lie in the courts of the United States under the general maritime law." n7 But both before and after The
Harrisburg, courts often adopted into maritime law state wrongful-death acts when they permitted recovery. n8 The
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1907 Supreme Court case of The Hamilton established that it was possible for representatives of decedents killed
beyond state waters to recover pursuant to the state's wrongful-death statute. n9 But generally beneficiaries of decedents
killed beyond state territorial waters were still without a remedy, simply because most states' wrongful-death statutes
did not provide one.

With the enactment in 1920 of the Death on the High Seas Act n10 and the Jones Act, n11 and in 1927 of the Longshore
and Harbor Workers' Compensation Act, n12 Congress implemented a federal statutory scheme for personal-injury and
death recovery. But it was not until 1970 and the decision in Moragne v. States Marine Lines n13 that the Supreme
Court overturned The Harrisburg and recognized a general maritime-law right of recovery distinct from that permitted
by these statutes.

b. Death on the High Seas Act

Based on a bill originally drafted by the Maritime Law Association, n14 the Death on the High Seas Act (DOHSA)
provides a wrongful-death action in the case of any person who dies at sea, whether decedent was a seaman or a
nonseaman n15 such as a passenger.

Recovery under DOHSA is predicated on death caused by wrongful act, neglect or default n16 occurring n17 on the
high seas. n18 Recent amendments provide narrow exceptions to the Act as it applies to commercial aviation accidents
occurring after July 16, 1996. The amendments make DOHSA inapplicable to accidents within twelve nautical miles of
United States shores. n19 These amendments specifically bar application of the Act "[i]n the case of a commercial
aviation accident ... 12 nautical miles or closer" to the shores of the United States. n19a Moreover, in cases of
commercial aviation accidents beyond twelve nautical miles from shore, compensation for nonpecuniary damages may
be recovered. n20

In cases concerning the deaths of seamen, the term "wrongful act, neglect or default" has been interpreted to encompass
unseaworthiness, which is a seaman's claim requiring no showing of negligence. n21 When the statute affords a remedy,
n22 it provides decedent's personal representative the right to maintain an action in rem or in personam n23 for the
benefit of a broad class of beneficiaries. n24 The action may be pursued non-jury under the admiralty jurisdiction of
federal district courts. n25 If a basis for federal-court jurisdiction exists independent of DOHSA -- such as Jones Act or
diversity jurisdiction -- it appears that all claims, including the DOHSA claims, may be tried to a jury. n26
Alternatively, under Section 7 of the Act, a DOHSA claim may be pursued in state court, either jury or non-jury. n27

c. Jones Act

The Jones Act was enacted by Congress in the same session and only two months later than the Death on the High Seas
Act. This legislation created a cause of action n28 to recover damages for seamen injured n29 or killed in the course of
their employment. n30 An express provision of the Jones Act guarantees the right of trial by jury n31 whether a plaintiff
pursues a Jones Act claim in federal court or in state court; but a claim brought in state court may not be removed to a
federal district court. n32

If a seaman dies from his injuries, a right of action for wrongful death under the Jones Act accrues to the seaman's
personal representative for the benefit of a list of designated beneficiaries. n33 The class of beneficiaries is more limited
than under the Death on the High Seas Act, n34 but the Jones Act allows broader recovery. The Jones Act, allows
beneficiaries to claim not only their own pecuniary losses (e.g., loss of support) n35 as under DOHSA; but -- unlike
DOHSA, which has no specific provision for a survival cause of action -- the Jones Act, by incorporating FELA,
specifically allows a survival action for losses such as the conscious pain and suffering experienced by the injured
employee while he lived. n36

The Jones Act death-claim provisions apply regardless of whether the fatal injury occurred within state territorial waters
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or on the high seas. Actions under the Jones Act may be brought only in personam against the seaman's employer n37
(and not in rem against the vessel), n38 and the only basis for recovery recognized by the Jones Act is negligence of the
employer, not unseaworthiness. n39 However, a seaman's representative may assert alternative causes of action for
wrongful-death and for survival damages based on unseaworthiness whether the death occurs on the high seas n40 or
within a state's territorial waters. n41

d. Further Development of the Law Before 1970

From the 1920 enactments of DOHSA and the Jones Act, for approximately fifty years the interplay of state and federal
death statutes provided some, albeit inconsistent, remedies in most cases.

When a seaman was killed on the high seas, his personal representative could bring an action both for negligence under
the Jones Act and for unseaworthiness under the Death on the High Seas Act. n42 This enabled the representative to
take advantage of unseaworthiness as a basis for recovery combined with the DOHSA's more generous beneficiary
provisions (collective rather than alternative recovery) while retaining the Jones Act's right to a jury trial. n43 When a
nonseaman was killed on the high seas, courts permitted his personal representative to join a wrongful-death claim
under DOHSA with a claim under a pertinent state survival statute in order to recover for the decedent's pain and
suffering. n44

When a Jones Act seaman was killed in state territorial waters, his representative could not apply the provisions of a
state wrongful-death statute giving a right of action for unseaworthiness. But he could join a claim under the Jones Act
with a claim under a relevant state survival statute to recover damages for pain and suffering caused by
unseaworthiness. n45

In 1946, the Supreme Court held that in certain circumstances longshoremen and other harbor workers were entitled to
seamen's remedies based on unseaworthiness, n46 even though the harbor workers did not qualify for seamen's
remedies under the Jones Act. n47 Therefore, as explained in the later decision in The Tungus, n48 representatives of
these harbor worker "seamen" could recover for wrongful death caused by negligence or by unseaworthiness if the
accident occurred in the territorial waters of a state whose wrongful-death statute encompassed such a remedy. n49

Nevertheless, inconsistencies in the federal statutory scheme of remedies n50 forced courts to fill gaps by interpreting
state wrongful-death statutes and their relationship to federal maritime statutes and general maritime law. n51

e. Supreme Court Interpretations After the Rule of The Harrisburg

The last 35 years will probably be viewed as a watershed in the pursuit of uniform rights of recovery in maritime death
actions. Beginning with the Supreme Court's recognition in 1970 of a maritime common-law remedy for wrongful-death
based on unseaworthiness, continuing through the Court's conclusion in 1996 that those common-law remedies could
operate concurrently in the case of a nonseaman killed in territorial waters, and including the Court's determination that
common-law remedy for wrongful death is available for negligence, the turbulent jurisprudence has continued to raise,
perhaps, as many questions as it has answered.

[1] Moragne v. States Marine Lines

In 1970, the Supreme Court expressly overruled The Harrisburg and eighty-four years of precedent: its decision in
Moragne v. States Marine Lines n52 recognized a non-statutory basis of recovery for wrongful-death in maritime law.
n53

In Moragne, a longshoreman was killed while working aboard a vessel on the navigable waters of the State of Florida.
Because the accident occurred before the 1972 amendments to the LHWCA n54 abrogated a harbor worker's
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unseaworthiness remedy, the longshoreman's widow, acting also as representative of the decedent's estate, brought an
action in state court for negligence and unseaworthiness under the Florida wrongful-death statute. The defendant
removed the action to federal court where the unseaworthiness claim was dismissed on the ground that Florida law did
not encompass unseaworthiness as a basis of liability. The United States Court of Appeals for the Fifth Circuit affirmed.
Reversing, the Supreme Court held that a claim for wrongful death existed under the general maritime law, regardless to
the scope of the state statutes.

The Court reviewed the history of the common-law rule that denied a cause of action to dependents for injuries they
suffered from the victim's death, independent of the victim's own claims. The Court stated:

[I]t is not apparent why the Court in The Harrisburg concluded that there should not be a different
rule for admiralty from that applied at common law. Maritime law had always, in this country as in
England, been a thing apart from the common law. It was, to a large extent, administered by different
courts; it owed a much greater debt to the civil law; and, from its focus on a particular subject matter, it
developed general principles unknown to the common law. These principles included a special solicitude
for the welfare of those men who undertook to venture upon hazardous and unpredictable sea voyages.
n55

The Court did not resolve questions about proper beneficiaries, saying that this issue "should await further sifting
through the lower federal courts in future litigation." n56 Nor did it discuss the elements of damages, adjustments to
recovery such as taxes and prejudgment interest, or proper parties. Because Moragne concerned only a longshoreman's
pre-1972 claim based on unseaworthiness, the Court's decision left unclear whether the general maritime law provided a
wrongful-death remedy for negligence in non-Jones-Act cases involving deaths in territorial waters of longshoremen
and harbor workers, passengers, and others lawfully aboard vessels. n57

The Supreme Court also left undecided whether or not the newly-recognized wrongful-death cause of action based on
unseaworthiness could supplement remedies available in cases involving the deaths of Jones Act seamen in territorial
waters, and whether Moragne's newly-created remedy would extend beyond territorial waters.

Moragne furnished lower courts with guidelines that made their tasks appear relatively simple:

[F]ederal admiralty law should be a "a system of law coextensive with, and operating uniformly in,
the whole country."

. ...

...[O]ur decision does not require the fashioning of a whole new body of federal law ... In most
respects the law applied in personal injury cases will answer all questions that arise in death cases.

. ...

... Both the Death on the High Seas Act and the numerous state wrongful death acts have been
implemented with success for decades. The experience thus built up counsels that a suit for wrongful
death raises no problems unlike those that have long been grist for the judicial mill. n58

As discussed infra §§ 81e[2] , [3] , [4] , [5] , [6] , and [7] the Supreme Court underestimated the task, because it took
more than thirty years and six more trips to the Supreme Court, to resolve some of the issues created by Moragne.

Until the Supreme Court's decision in Yamaha Motor Corporation, U.S.A. v. Calhoun n59 lower courts generally
agreed that the new general maritime law preempted state wrongful-death statutes. n60 But these courts were unable to
agree upon the extent to which they were to call upon state-law damages principles to shape a cause of action for which
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there was essentially no precedent. Some courts applied the familiar rule that federal courts may look to state law and
adopt it as the general maritime law as long as it is not inimical to maritime principles. n61 Those courts proceeded on
the assumption that the intention of Moragne was to furnish a recovery at least as liberal as that of the majority of the
state wrongful-death acts, even if it meant granting some rights not recognized under the Death on the High Seas Act or
the Jones Act. n62

On the other hand, the decision in In re United States Steel Corporation n63 gave rise to a rule that achieving the
uniformity mandated by Moragne required that policies embodied in state statutes be subordinated to the policies of the
federal statutory scheme, even if this limited the relief available by denying recovery for nonpecuniary damages such as
loss of consortium or society. n64

[2] Sea-Land Services, Inc. v. Gaudet

In the Gaudet decision, n65 the Supreme Court attempted to delineate the damages recoverable under the Moragne
remedy. In Gaudet, the Court held that courts could award nonpecuniary damages such as loss of society when a harbor
worker died in territorial waters as a result of unseaworthiness. n66

Gaudet, like Moragne, involved the death of a longshoreman before the 1972 Amendments to the LHWCA n67
abolished harbor workers' rights of recovery based on unseaworthiness. After his injury aboard a vessel in state
territorial waters, a longshoreman brought an action against the shipowner based on unseaworthiness. He recovered
damages for past and future wages, pain and suffering, and medical expenses, but he died soon thereafter. In federal
district court, his widow brought a wrongful-death action which was dismissed on grounds of res judicata and failure to
state a claim. The Court of Appeals reversed, holding that Moragne gave the widow a wrongful-death cause of action
"wholly apart from and not extinguished by [her husband's] recovery for his personal injuries." n68

Affirming the Fifth Circuit's opinion by a 5-4 margin, the Supreme Court declined to apply the rule that dependents may
not bring a wrongful-death action for their own damages if the decedent had reduced his claim to judgment or settled
before he died. The Court conceded that "a majority of courts interpreting state and federal wrongful-death statutes have
held that an action for wrongful death is barred by the decedent's recovery of damages during his lifetime." n69
However, the Court reasoned that those decisions "rested 'not ... so much upon principles of res judicata or public
policy as upon statutory limitations on the wrongful-death action'." n70 Because the Gaudet action had been brought
under the general maritime law as announced in Moragne, the Court held that it was not bound by either state or federal
statutes. n71

In delineating the damages available to a dependent relative in a Moragne wrongful-death action, Gaudet approved
recovery for loss of support and services, and for funeral expenses. The Court also approved recovery for loss of
society, embracing a "broad range of mutual benefits each family member receives from the others' continued existence,
including love, affection, care, attention, companionship, comfort, and protection." n72 The Court declined to follow the
Death on the High Seas Act, which explicitly limits recovery to "pecuniary loss," and which many lower federal courts
had thus far considered persuasive precedent in determining the elements of damages recoverable under the general
maritime law. n73

The Gaudet decision suggested that Moragne should be read in the broadest manner consistent with the maritime-law
principle that "certainly it better becomes the humane and liberal character of proceedings in admiralty to give than to
withhold the remedy, when not required to withhold it by established and inflexible rules." n74 To that end, the Court
explained:

[O]ur decision to permit recovery for loss of society aligns the maritime wrongful-death remedy
with a majority of state wrongful-death statutes. But in any event, our decision is compelled if we are to
shape the remedy to comport with the humanitarian policy of the maritime law to show "special
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solicitude" for those who are injured within its jurisdiction. n75

[3] Mobil Oil Corporation v. Higginbotham

In its 1978 decision in Mobil Oil Corporation v. Higginbotham, n76 the Supreme Court held that although Gaudet was
broadly written, the Moragne-Gaudet general maritime-law wrongful-death action did not replace DOHSA and could
not supplement DOHSA to allow recovery of nonpecuniary damages.

Higginbotham arose out of a helicopter crash that killed the pilot and three passengers. The crash occurred in the Gulf
of Mexico, 100 miles from the Louisiana shore and well outside the state's territorial waters. The district court accepted
admiralty jurisdiction over wrongful-death claims brought by the widows of the helicopter passengers. The court found
that the helicopter company was negligent and awarded damages in the amount of the families' pecuniary losses. The
court denied damages for loss of society on the ground that DOHSA provides no basis for recovery of nonpecuniary
damages. On appeal, the Fifth Circuit reached a result it probably believed to be mandated by the "humanitarian policy
of the maritime law" recognized by Sea-Land Services, Inc. v. Gaudet. n77 the Court of Appeals reversed the denial of
recovery for loss of society, holding that the Moragne-Gaudet remedy "applies not only to navigable waters of the
States, but to the High Seas as well, including the area defined in DOHSA." n78

But the Supreme Court, reversing the Court of Appeals, distinguished Gaudet on the grounds that the accident in that
case took place in territorial waters where DOHSA does not apply:

We recognize today, as we did in Moragne, the value of uniformity, but a ruling that DOHSA
governs wrongful-death recoveries on the high seas poses only a minor threat to the uniformity of
maritime law. Damages aside, none of the issues on which DOHSA is explicit have been settled to the
contrary by this Court in either Moragne or Gaudet. Nor are other disparities likely to develop. As
Moragne itself implied, DOHSA should be the courts' primary guide as they refine the nonstatutory
death remedy, both because of the interest in uniformity and because Congress' considered judgment has
great force in its own right. It is true that the measure of damages in coastal waters will differ from that
on the high seas, but even if this difference proves significant, a desire for uniformity cannot override the
statute. n79 The Court reasoned that the wrongful-death remedy recognized in Moragne was not
designed to alter DOHSA's statutory remedies, holding that "[i]n the area covered by the statute, it would
be no more appropriate to prescribe a different measure of damages than to prescribe a different statute
of limitations." n80 According to the Court, supplementing DOHSA to award nonpecuniary damages
allowable under general maritime law would be tantamount to rewriting DOHSA. n81

The dissent pointed out that, under the majority ruling, "once a vessel crosses the imaginary three-mile line,"
dependents lose their right to recover nonpecuniary damages under Gaudet: "We have thus come full circle from
Moragne, which was designed to eliminate reliance on an artificial three-mile line as the basis for disparate treatment of
dependents of similarly situated seamen." n82

The Supreme Court disagreed, holding that the Moragne-Gaudet general maritime-law remedy could not be used to
supplement DOHSA to sanction the recovery of nonpecuniary damages when a death occurs on the high seas outside
the territorial waters of the United States.

[4] Offshore Logistics v. Tallentire

The Supreme Court took the Higginbotham rule one step further in Offshore Logistics v. Tallentire, n83 ruling that
state wrongful-death statutes are preempted by DOHSA and that state wrongful-death remedies for nonpecuniary
damages are inapplicable to deaths on the high seas within the ambit of DOHSA.
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The Tallentire case involved another helicopter crash on the high seas that, therefore, was subject to maritime law. The
widows of two passengers killed in the crash brought wrongful-death actions pursuant to the Outer Continental Shelf
Lands Act (OCSLA), n84 DOHSA, and the law of Louisiana. Plaintiffs argued that they were entitled to recover
nonpecuniary damages pursuant to state law, even though the deaths occurred outside Louisiana's territorial waters.

The district court ruled that DOHSA provides the exclusive remedy for death on the high seas and, therefore, dismissed
the state and OCSLA claims. n85 The Court of Appeals for the Fifth Circuit reversed the district court's denial of
state-law benefits, conceding that OCSLA adopts state law only when not inconsistent with other federal laws, but
ruling that state law applied of its own force by virtue of DOHSA's express preservation of state remedies in Section 7.
The Supreme Court reversed, 5-4, because of the "potential for disunity in the administration of wrongful-death
remedies for causes of action arising from accidents on the high seas." n86

The decedents in Tallentire were killed while returning to shore by helicopter, not on the offshore platforms that
OCSLA was designed to cover. The Supreme Court declined to enlarge the coverage of OCSLA merely because the
decedents were platform workers. Since the decedents' deaths resulted from injuries on the high seas beyond one marine
league from shore, the Court held that DOHSA was the controlling statute.

Having found DOHSA applicable, the Court next had to determine if DOHSA Section 7, which provides that state
statutes giving remedies for death are unaffected by DOHSA, n87 allows the application of state wrongful-death
statutes to deaths on the high seas. Relying on Higginbotham, the Supreme Court held that DOHSA preempted the
Louisiana wrongful-death statute, and that the state statute could not supplement DOHSA. n88 The Supreme Court
explained that Section 7 of DOHSA was not intended to extend state wrongful-death remedies to the high seas, but was
intended to provide concurrent jurisdiction for state courts to adjudicate DOHSA claims. n89

The Court rejected plaintiffs' argument that OCSLA adopted the Louisiana wrongful-death statute into federal law. The
Court held that "the general scope of OCSLA's coverage, like the operation of DOHSA's remedies, would be
determined principally by locale, not by the status of the individual injured or killed," and that OCSLA covers only "that
portion of the subsoil and seabed of the outer Continental Shelf, and artificial islands and fixed structures erected
thereon." n90 The Court further held that because the fatalities of plaintiffs' husbands "did not arise from an accident in
the area covered by OCSLA but rather occurred on the high seas, DOHSA plainly was intended to control." n91

Tallentire and Higginbotham thus foreclosed the possibility of recovering nonpecuniary damages in any
wrongful-death action arising out of a fatality occurring on the high seas where DOHSA applies. n92

[5] Miles v. Apex Marine Corporation

In Miles v. Apex Marine Corporation, the Supreme Court reaffirmed the continued vitality of a general maritime-law
wrongful-death cause of action for seamen. n93

Ludwick Torregano was a seaman working on board a ship docked in United States territorial waters when he was
killed by a fellow crew member. Torregano's mother and the administratrix of his estate, Mercedel Miles, brought a
wrongful-death suit to recover damages for negligence under the Jones Act. She also sued for breach of the warranty of
seaworthiness under the general maritime law. Miles sought compensation for loss of support, services, and society
resulting from the death of her son. In addition, as administratrix, she brought a survival action under general maritime
law to recover punitive damages, pre-death pain and suffering, and decedent's lost future income.

At trial, the district court dismissed Miles's punitive-damages claims on the merits, and ruled that the estate could not
recover survival damages for lost future income. The jury found that Apex, the shipowner, was negligent but that its
vessel was seaworthy, and awarded wrongful-death damages for loss of support and services. However, the jury denied
an award for loss of society because it found that Miles was not financially dependent on her son. The jury also awarded
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survival damages to decedent's estate for his pre-death pain and suffering.

On review, the court of appeals found that the vessel was unseaworthy as a matter of law, but that a general
maritime-law claim based on unseaworthiness does not allow a wrongful-death recovery for a nondependent parent's
loss of society, and does not permit a survival action to recover decedent's lost future earnings.

On appeal, the Supreme Court ruled, "[t]here is ... little question that Moragne intended to create a general-maritime
wrongful death action applicable beyond the situation of longshoremen." The court confirmed: "If there has been any
doubt about the matter, we today make explicit that there is a general maritime cause of action for the wrongful death of
a seaman, adopting the reasoning of the unanimous and carefully crafted opinion in Moragne. '' n94

Next, relying on Higginbotham, the Supreme Court confirmed that nonpecuniary damages as adopted into maritime
wrongful-death actions by Gaudet can never be awarded if the death occurs on the high seas and can only be awarded in
cases involving deaths of longshoremen. The Supreme Court stated, "The holding of Gaudet applies only in territorial
waters, and it applies only to longshoremen." n95

The Court then turned to the question of damages recoverable when a seaman dies in territorial waters. Noting that
"[t]here is no recovery for loss of society in a Jones Act wrongful death action," n96 the Court reasoned that such
damages are precluded in a general maritime action based on unseaworthiness for the death of a seaman in territorial
waters. n97 The Supreme Court concluded that nonpecuniary damages such as loss of society can never be awarded in
claims to recover for the wrongful death of a seaman, whether occurring inside or outside territorial waters, and whether
brought under DOHSA, the Jones Act, or the general maritime law. n98

Considering the question of a survival action, the Court recognized that the Jones Act, through its incorporation of
FELA, provides that a seaman's right of action for injuries due to negligence survives to the seaman's personal
representative. n99 However, with respect to the general maritime law claim of unseaworthiness, the Court noted that
"[u]nder traditional maritime law, as under common law, there is no right of survival; a seaman's personal cause of
action does not survive the seaman's death." n100

The Court refused the invitation to rule that Moragne created a general-maritime right of survival. The Court reasoned
that determination of that issue was unnecessary because its decision was limited to whether or not Mrs. Miles could
recover the income her son would have earned but for his death. n101 The Court decided that since loss of future
earnings is not recoverable in a Jones Act survival action based on negligence, then loss of future earnings should not be
recoverable in any general-maritime survival action that may have been created by Moragne to recover for the deaths of
seamen in territorial waters based on unseaworthiness. n102

[6] Yamaha Motor Corporation, U.S.A. v. Calhoun

In a 1996 decision, the Supreme Court determined that a Moragne general maritime-law remedy does not displace state
wrongful-death or survival remedies for the deaths of "nonseafarers" n103 in territorial waters.

In Yamaha Motor Corporation, U.S.A. v. Calhoun, n104 a twelve-year-old Pennsylvania girl vacationing in Puerto Rico
was killed while riding a jet ski that collided with an anchored vessel. The fatal accident occurred in territorial waters,
and the decedent's parents sued Yamaha, the manufacturer of the jet ski, in Pennsylvania, invoking that state's
wrongful-death and survival statutes. Plaintiffs sought damages for lost future earnings, loss of society, loss of support,
loss of services, funeral expenses, and punitive damages. Yamaha countered that the Moragne remedy under general
maritime law displaced all remedies afforded by state law, and that the parents' only recoverable damages were funeral
expenses.

The district court agreed with Yamaha; the Third Circuit reversed. The Supreme Court granted certiorari on the question
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of whether the federal maritime claim for wrongful death recognized in Moragne supplied the exclusive remedy in cases
involving the deaths of nonseafarers in territorial waters. For purposes of its decision, the Supreme Court assumed
without deciding that Moragne's wrongful-death action extends to nonseafarers, and that Moragne provides a survival
action. n105

Citing Miles, Tallentire, and Higginbotham, the Court recognized that when Congress has prescribed a comprehensive
tort recovery regime such as the Jones Act or DOHSA, "there is generally no cause for enlargement of the damages
statutorily provided." n106 However, pointing out that Section 7 of DOHSA states, "the provisions of any state statute
giving or regulating rights of action or remedies for death shall not be affected by this chapter," n107 the Court found
that Congress has not prescribed remedies for the wrongful deaths of nonseafarers in territorial waters.

The Supreme Court adopted the Third Circuit's analysis that Moragne "showed no hostility to concurrent application of
state wrongful death statutes" n108 and a general maritime law wrongful-death remedy. n109 Accordingly, the Court
held that, assuming Moragne applies to nonseafarers, general maritime and state wrongful-death remedies can operate
concurrently in cases involving the deaths of nonseafarers in territorial waters.

In a footnote, the Court resolved all doubt that the Moragne wrongful-death remedies pertain not only to
unseaworthiness, but also to other causes of action such as negligence and strict liability. n110 By ruling only on issues
of damages, and specifically leaving open the question of whether state or federal maritime law governs liability in
cases involving deaths of nonseafarers in territorial waters, the Court preserved for itself yet another opportunity to
resolve issues raised by Moragne. n111

[7] Norfolk Shipbuilding & Drydock Corporation v. Garris

In an unsurprising decision, the Supreme Court in Norfolk Shipbuilding & Drydock Corporation v. Garris n112
concluded that general maritime law does provide a cause of action in negligence for death of a nonseaman in state
territorial waters, and that no federal statute informs a different conclusion.

The Court revisited Moragne and its determination that the rule of The Harrisburg (acknowledging relief for injuries,
but not death, caused by breach of maritime duties) was no longer acceptable under general maritime law or the policy
demonstrated in the federal statutes. The facts of Moragne involved seaworthiness, but as recognized in Calhoun, the
decision was not limited to any particular duty, leaving the issue of wrongful death for negligence "technically open."
n113 The Court continued, comparing the duties that give rise to claims for negligence and unseaworthiness: "We are
able to find no rational basis, however, for distinguishing negligence from [lack of] seaworthiness," noting that while
the duty to provide seaworthiness is a distinctly maritime duty, the common-law duties of care have been modified by
admiralty and "adjusted to fit their maritime context." n114 The Court discussed the choice-of-law anomaly in a federal
remedy for injury but not death, and declared it to be "no less strange when the duty is [avoidance of] negligence than
when it is seaworthiness." Listing several incidences when anomalous results are produced, the court concluded that
"the maritime policy favoring recovery for wrongful death that Moragne found implicit in federal statutory law cannot
be limited to unseaworthiness, for both of the federal acts on which Moragne relied permit recovery for negligence...In
sum, a negligent breach of a maritime duty of care being assumed by the posture of this case, no rational basis within
the maritime law exists for denying respondent the recovery recognized by Moragne for the death of her son." n115 The
Court reviewed the federal statutory scheme providing remedies for death in a maritime context and concluded that
none of the relevant statutes--Jones Act, DOHSA, or Longshore and Harbor Workers' Compensation Act--preclude or
pre-empt a cause of action for negligence. Moreover, citing American Dredging Co. v. Miller, n116 the Court
"acknowledged that [the statutes] contain a further prudential effect. 'While there is an established and continuing
tradition of federal common lawmaking in admiralty, that law is to be developed, insofar as possible, to harmonize with
the enactments of Congress in the field.' '' n117

Finally, the Court opined that, while it is better to leave to Congress further development of remedies for new causes of
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action, the cause of action recognized in this instance "is new only in the most technical sense," because negligence has
been recognized by general maritime law for more than a century, and Congress' actions have not precluded the Court
from recognizing what is "logically compelled" by the Court's precedents. n118

Justice Ginsburg, joined by Justice Souter and Justice Breyer, offered a concurring opinion, differing with the majority
dictum only in the final paragraph of the opinion. Where the majority concluded that the better course would be to leave
further remedial development to Congress where new claims were concerned, the concurring opinion cited accord with
Moragne in seeing "development of the law in admiralty as a shared venture" between Congress and the Court. n119

Legal Topics:

For related research and practice materials, see the following legal topics:
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InjuriesDeath ActionsDeath on the High Seas ActProcedureAdmiralty LawPersonal InjuriesDeath ActionsWrongful
Death & SurvivalSurvival ActionsAdmiralty LawPersonal InjuriesMaritime Workers' ClaimsJones ActGeneral
OverviewWorkers' Compensation & SSDIMaritime Workers' ClaimsCompensabilityLongshore & Harbor Workers'
Compensation ActAwardsBenefitsDeath & Survival Benefits

FOOTNOTES:
(n1)Footnote 1. Sea-Land Servs. Inc. v. Gaudet, 414 U.S. 573, 575 n.2 , reh'g denied, 415 U.S. 986 (1974) ; Miles v.
Melrose, 882 F.2d 976, 985 (5th Cir. 1989) , aff'd sub nom. Miles v. Apex Marine Corp., 498 U.S. 19 (1990) ; Deniston
v. The Boeing Co., 1991 A.M.C. 2080, 2086 (N.D.N.Y. 1991) . For a discussion of proper plaintiffs and beneficiaries, see
infra § 83.

(n2)Footnote 2. However, a suit in rem in admiralty for personal injuries survived the death of the personal-injury
claimant and passed to his heirs or devisees. See Insurance Co. v. Baring, 87 U.S. (20 Wall.) 159 (1874) ; Taylor v.
Atlantic Maritime Co., 179 F.2d 597 , vacated, 181 F.2d 84 (2d Cir. 1950) ; The Lafayette, 269 F. 917 (2d Cir. 1920) ;
Holland v. Steag, Inc., 143 F. Supp. 203 (D. Mass. 1956) ; Amoth v. United States, 3 F.2d 848 (D. Or. 1925) ; The
Ticeline, 208 F. 670 (S.D.N.Y. 1913) , aff'd, 221 F. 409 (2d Cir. 1915) .

(n3)Footnote 3. 9 & 10 Vict, c. 93, An Act for compensating the Families of Persons killed by Accidents (Aug. 26,
1846):

Whereas no Action at Law is now maintainable against a Person who by his wrongful Act, Neglect
or Default may have caused the Death of another Person ...: Be it therefore enacted. ... That whensoever
the Death of a Person shall be caused by wrongful Act, Neglect, or Default, and the Act, Neglect, or
Default is such as would (if Death had not ensued) have entitled the Party injured to maintain an Action
and recover damages in respect thereof, then and in every such Case the Person who would have been
liable if Death had not ensued shall be liable to an Action for Damages, notwithstanding the Death of the
Person injured, and although the Death shall have been caused under such Circumstances as amount in
Law to Felony.

II. And be it enacted, That every such Action shall be for the Benefit of the Wife, Husband, Parent,
and Child of the Person whose Death shall have been so caused, and shall be brought by and in the Name
of the Executor or Administrator of the Person deceased; and in every such Action the Jury may give
such Damages as they may think proportioned to the Injury resulting from such Death to the Parties
respectively for whom and for whose Benefit the Action shall be brought. ...

III. Provided always, and be it enacted, That not more than One Action shall lie for and in respect of
the same Subject Matter of Complaint. ...
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(n4)Footnote 4. For a brief description of state wrongful-death statutes, see Sea-Land Servs., Inc. v. Gaudet, 414
U.S. 573, 587 n.21 (1974) . See generally J. Troy Smith, Jr., Wrongful Death Damages in North Carolina, 44 N.C. L.
Rev. 402, 403 (1966), cited in Gaudet, 414 U.S. at 587 , and in Moragne v. States Marine Lines, 398 U.S. 375, 390
(1970) ; Stuart Speiser, Recovery for Wrongful Death § 3.1 at 58 n.5 and Appendix (1966 and Supp. 1972).

(n5)Footnote 5. The Harrisburg (Lewis v. Richards), 119 U.S. 199, 213 (1886) , rev'g, 15 F. 610 (E.D. Pa. 1883)
.

(n6)Footnote 6. But before 1886, lower courts sitting in admiralty often recognized wrongful-death actions. See,
e.g., Hollyday v. The David Reeves, 12 F. Cas. 386 No. 6,625 (D. Md. 1879).

(n7)Footnote 7. See also Goett v. Union Carbide Corp., 361 U.S. 340 (1960) ; Hess v. United States, 361 U.S. 314
(1960) ; The Tungus v. Skovgaard, 358 U.S. 588 (1959) ; Levinson v. Deupree, 345 U.S. 648 (1953) ; Garrett v.
Moore-McCormack Co., 317 U.S. 239 (1942) ; Cortes v. Baltimore Insular Line, Inc., 287 U.S. 367 (1932) ; Western
Fuel Co. v. Garcia, 257 U.S. 233 (1921) ; La Bourgogne, 210 U.S. 95 (1908) ; The Hamilton, 207 U.S. 398 (1907) ;
The Albert Dumois, 177 U.S. 240 (1900) ; The Corsair, 145 U.S. 335 (1892) ; Butler v. Boston & Savannah S.S. Co.,
130 U.S. 527 (1889) ; The Alaska, 130 U.S. 201 (1889) .

(n8)Footnote 8. See The Tungus v. Skovgaard, 358 U.S. 588 (1959) . When an oil company employee was killed
on a ship in territorial waters, no federal statute was applicable, and The Harrisburg precluded recognition of a federal
maritime common-law cause of action. But decedent's widow could recover if New Jersey's wrongful-death statute
encompassed unseaworthiness as a ground for liability.

According to the majority, admiralty courts that adopt a state's wrongful-death law "must enforce the right as an
integrated whole." That is, when a court adopts a state's statute, it must adopt both its liability standard and the remedial
provisions. But four dissenting justices would have held that federal maritime law may borrow the state law to provide a
substantive remedy for federally-imposed duties without regard to limitations in the state law. Id. at 599 (Brennan, J.,
dissenting). See also Western Fuel Co. v. Garcia, 257 U.S. at 233 (1921) ; The Transfer No. 4, 61 F. 364 (2d Cir.) ,
appeal dismissed, 163 U.S. 693, 16 S. Ct. 1203, 41 L. Ed. 312 (1895) ; Sherlock v. Alling, 93 U.S. (3 Otto) 99 (1876) ;
Steamboat Co. v. Chase, 83 U.S. (16 Wall.) 522 (1873) .

(n9)Footnote 9. Old Dominion S.S. Co. v. Gilmore (The Hamilton), 207 U.S. 398 (1907) . The general rule at the
time was that statutes of coastal states providing remedies for death within territorial waters did not apply beyond state
boundaries. See, e.g., The Middlesex, 253 F. 142 (D. Mass. 1916) (denying recovery when death resulted from collision
on the high seas between vessels whose home ports were in different states). But in The Hamilton, the Supreme Court
held that Delaware's wrongful-death statute -- which recognized wrongful death on the high seas -- was valid when
applied to torts committed at sea. The Court further held that where the statutes of the United States enabled the owner
of a vessel, in a limitation proceeding, to transfer his liability to the limitation fund, the state-law claim for wrongful
death on the high seas would be recognized in admiralty and could be brought against the fund. The Court noted that
"[i]n such circumstances all claims to which the admiralty does not deny existence must be recognized whether
admiralty liens or not." Id. at 406 .

(n10)Footnote 10. Ch. 21, 46 U.S.C. §§ 761-767 (recodified as 46 U.S.C. § 30301 et seq. ). The text appears infra
§ 88a.

(n11)Footnote 11. Merchant Marine Act (Jones Act) Ch. 18, 46 U.S.C. § 688 (recodified as 46 U.S.C. §§
30104-05). The Jones Act incorporates by reference "all statutes of the United States modifying or extending the
common-law right or remedy in cases of personal injury to railway employees." The Federal Employers' Liability Act
(FELA) is the "regime which the Jones Act made applicable to seamen." Igneri v. Cie. de Transports Oceaniques, 323
F.2d 257, 266 (2d Cir. 1963) , cert. denied, 376 U.S. 949 (1964) . FELA, which abolished the common-law
fellow-servant rule for covered employees, is codified at 45 U.S.C. §§ 51-60 .
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In 1982 the Jones Act was amended to add subsection 688(b) which withdraws from coverage a class of workers who
are engaged in foreign offshore oil operations. Pub.L. No. 97-389, Title V, § 503(a), 96 Stat. 1955, (effective only as to
actions arising out of incidents that occurred after the date of enactment, Dec. 29, 1982). For the legislative history of
the 1982 amendment, see 1982 U.S.C.C.A.N. 3476.

The text of the Jones Act follows infra § 88b and sections of FELA follow infra § 88c.

(n12)Footnote 12. Ch. 18, 33 U.S.C. §§ 901-950 (1997). Selected provisions follow infra § 88d.

The Act (LHWCA) is a workers' compensation scheme for employees such as longshoremen and shipbuilders who are
engaged in maritime employment and who are injured on navigable waters of the United States including adjoining
piers, docks, wharves and dry docks.

Death benefits under LHWCA consist of funeral expenses not exceeding $3,000, plus some percentage of the
decedent's wages payable to the surviving husband or wife and dependent children or other dependent relative in the
alternative. 33 U.S.C. § 909. LHWCA benefits are exclusive, and survivors of covered employees may not pursue any
other remedy against decedents' employers. 33 U.S.C. § 905(a). See Rodrigue v. Aetna Casualty & Surety Co., 395 U.S.
352 (1969) . However, acceptance of benefits under the Act does not preclude assertion of any claims for wrongful
death caused by a shipowner, or by other third parties, 33 U.S.C. §§ 905(b), 933.

Although the LHWCA has not played a major role in the development of wrongful-death remedies under maritime
law, it can occasionally furnish guidelineswhere the other federal death acts are silent. See, e.g., In re United States
(Barbara and Gail), 418 F.2d 264 (1st Cir. 1969) (defining "dependent" without recourse to state law by looking to the
construction given the term under LHWCA); In re Industrial Transp. Corp., 344 F. Supp. 1311, 1319 (E.D.N.Y. 1972)
(in DOHSA action brought for the benefit of deceased seaman's illegitimate children, court applies LHWCA test for
determining paternity--acknowledgment by and dependency upon the worker--because "in construing any undefined
term in the Death on the High Seas Act a court should resort first to analogous maritime statutes").

Masters and crew members of vessels are specifically excluded from the LHWCA definition of "employee." 33 U.S.C.
§ 902(3)(G). Coverage under the LHWCA and the Jones Act is, therefore, mutually exclusive. See, e.g., Petersen v.
Chesapeake & O. Ry., 784 F.2d 732 (6th Cir. 1986) ; Bertrand v. International Mooring & Marine, Inc., 700 F.2d 240
, reh'g denied, 710 F.2d 837 (5th Cir. 1983) , cert. denied, 464 U.S. 1069 (1984) ; Buras v. Commercial Testing &
Eng'g Co., 736 F.2d 307 (5th Cir. 1984) ; Stansbury v. Sikorski Aircraft, 681 F.2d 948 (5th Cir.) , cert. denied, 459
U.S. 1089 (1982) (DOHSA and Jones Act claims dismissed on summary judgment on grounds that plaintiff's decedent
was not a seaman and LHWCA -- applying through Outer Continental Shelf Lands Act -- provided the exclusive
remedy for death of offshore drilling longshoreman arising out of helicopter crash in the Gulf of Mexico).

The Outer Continental Shelf Lands Act (OCSLA), Ch. 29, 43 U.S.C. §§ 1311-1356 (1996), extends federal
jurisdiction to the subsoil and seabed of the Outer Continental Shelf and all artificial islands and permanent or
temporary structures attached thereto. Section 1333(b) provides for compensation for the death of an employee injured
while exploring, developing, or transporting natural resources of the shelf's subsoil or seabed, pursuant to the provisions
of the Longshore and Harbor Worker's Compensation Act, 33 U.S.C. §§ 901-950. However, in any other Outer
Continental Shelf death claim, the law of the adjacent state is adopted as surrogate federal law to the extent that it is not
inconsistent with applicable federal laws or regulations. 43 U.S.C. § 1333(a)(2)(A). See Rodrigue, 395 U.S. at 352
(ruling that DOHSA was inapplicable to an action brought to recover for the deaths of two men killed while working on
an artificial island since their deaths did not occur on the high seas, and that state law applied through incorporation
pursuant to § 1333(a)(2)(8A) of OCSLA).

The OCSLA will not be discussed further in this chapter, because it does not confer maritime jurisdiction. See, e.g.,

Page 322
2-VII Benedict on Admiralty § 81



Bertrand v. Forest Corp., 441 F.2d 809 (5th Cir.) , cert. denied, 404 U.S. 863 (1971) (citing, inter alia, Rodrigue, 395
U.S. at 352 ) (where decedent disappeared from an offshore gas well, the court decided that OCSLA should be applied
to the exclusion of general maritime law, that OCSLA was the exclusive remedy of a claimant against its employer, and
that workers on offshore platforms are not seamen.

(n13)Footnote 13. 398 U.S. 375 (1970) . Excerpts from the opinion appear infra § 87a.

(n14)Footnote 14. For a review of the legislative history of DOHSA, see In re Air Crash Off Long Island, New
York on July 17, 1996, 209 F. 3d 200 (2d Cir. 2000) .

(n15)Footnote 15. 46 U.S.C. §§ 761-767 (recodified as 46 U.S.C. § 30301 et seq. ). The Act makes no distinction
between a seaman and a nonseaman, but speaks simply of death of a "person." See In re Rademaker's Estate, 2
N.Y.S.2d 309 (1938) (finding that the enactment of the Jones Act, which provided recovery for death of any "seaman,"
did not affect DOHSA coverage of death of a "person" but merely accorded additional rights to seamen).

(n16)Footnote 16. "Wrongful act, neglect or default" also includes products-liability claims. See Pavlides v.
Galveston Yacht Basin, Inc., 727 F.2d 330 (5th Cir. 1984) (strict liability including failure to warn); Best v. Honeywell,
Inc., 491 F. Supp. 269 (D. Conn. 1980) , aff'd without op. sub nom. Best v. Sikorsky Aircraft Div., 679 F.2d 872 (2d
Cir. 1981) (strict liability); Kropp v. Douglas Aircraft Co., 329 F. Supp. 447 (E.D.N.Y. 1971) (breach of implied
warranty); In re Marine Sulphur Transp. Corp., 312 F. Supp. 1081 (S.D.N.Y. 1970) , aff'd in part and rev'd in part sub
nom. In re Marine Sulphur Queen, 460 F.2d 89 (2d Cir.) , cert. denied, 409 U.S. 982 (1972) (negligent design and
conversion); Soileau v. Nicklos Drilling Co., 302 F. Supp. 119 (W.D. La. 1969) (strict liability); Krause v.
Sud-Aviation Societe Nationale de Constr. Aeronautiques, 301 F. Supp. 513 (S.D.N.Y. 1968) , aff'd, 413 F.2d 428 (2d
Cir. 1969) (breach of implied warranty); Montgomery v. Goodyear Tire & Rubber Co., 231 F. Supp. 447 (S.D.N.Y.
1964) , later proceeding, Montgomery v. Goodyear Aircraft Corp., 392 F.2d 777 (2d Cir.1968) (breach of implied
warranty) , cert. denied, 393 U.S. 841 (1968) . But see Jennings v. Goodyear Aircraft Corp., 227 F. Supp. 246 (D.
Del. 1964) (remanding action to state court because warranties of fitness and merchantability are not justiciable in
admiralty); Noel v. United Aircraft Corp., 204 F. Supp. 929 (D. Del. 1962) (finding DOHSA does not provide a cause
of action based on breach of implied warranty of fitness against manufacturer of airplane propeller); Middleton v.
United Aircraft Corp., 204 F. Supp. 856 (S.D.N.Y. 1960) (breach of implied warranty).

For cases concerning negligence (including the doctrine of res ipsa loquitur), see Echols v. Hubbard Enter., Inc.,
1986 A.M.C. 2002 (M.D. Fla. 1986) ; Graham v. Milky Way Barges, 590 F. Supp. 721 (E.D. La. 1984) , aff'd in part,
rev'd in part on other grounds, 811 F.2d 881 (5th Cir. 1987) ; Kuntz v. Windjammer "Barefoot" Cruises, Ltd., 573 F.
Supp. 1277 (W.D. Pa. 1983) , aff'd without op., 738 F.2d 423 (3d Cir.) , cert. denied, 469 U.S. 858 (1984) ; Bednar v.
U.S. Lines, Inc., 360 F. Supp. 1313 (N.D. Ohio 1973) ; Kropp v. Douglas Aircraft Co., 329 F. Supp. 447 (E.D.N.Y.
1971) ; Dugas v. National Aircraft Corp., 310 F. Supp. 21 (E.D. Pa. 1970) , aff'd in part, vacated in part, 438 F.2d
1386 (3d Cir. 1971) , on remand, 340 F. Supp. 324 (E.D. Pa. 1972) ; Whitaker, 195 F. Supp. at 420 ; Bailey v.
Carnival Cruise Lines, Inc., 448 So. 2d 1090, (Fla. Dist. Ct. App. 1984) .

(n17)Footnote 17. DOHSA includes cases where the death, or the injury causing death, occurred on the high seas.
Cases holding that DOHSA applies where death occurred ashore due to injuries suffered on the high seas include
Bergen v. F/V St. Patrick, 816 F.2d 1345 (9th Cir. 1987) , modified, 866 F.2d 318 (9th Cir. 1989) , cert. denied, 493
U.S. 871 (1989) (applying DOHSA to claims for death where the site of the accident was the high seas, regardless of
where the tort originated or where the death actually occurred; it is irrelevant that some of fishing boat's crew may have
died in territorial waters); Lasseigne & Sons, Inc. v. Bacon, 1987 A.M.C. 2251 (D. Or. 1987) (applying DOHSA to
claim for death of seaman who died in a hospital, because the injuries leading to death were suffered when the vessel
capsized on the high seas); Moyer v. Klosters Rederi, 645 F. Supp. 620 (S.D.Fla. 1986) (applying DOHSA where
plaintiff's decedent began experiencing a heart attack in Mexican waters during a snorkeling expedition, but condition
worsened ashore, and death occurred ashore); Touhey v. Carnivale Cruise Lines, 168 Cal. Rptr. 910 (2d Dist. 1980)
(applying DOHSA to claims for death of decedent occurring ashore more than one year after injuries were suffered,
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allegedly due to negligence of cruise line, on high seas); Lacey v. L. W. Wiggins Airways, Inc., 95 F. Supp. 916 (D.
Mass. 1951) (although negligent act occurred while aircraft was on land, the wrongful act was consummated wholly
upon the high seas where the plane crash occurred).

Cases involving airplane crashes have held that DOHSA applies where the death occurred on the high seas even
though the wrongful act, neglect or default occurred ashore. See, e.g., Stoddard v. Ling-Temco-Vought, Inc., 513 F.
Supp. 314 (C.D. Cal. 1980) , remanded on other grounds, 711 F.2d 1431 (9th Cir. 1983) (although allegedly-negligent
conduct took place when plane was structurally modified in Texas, tort occurred when plane crashed in Pacific Ocean,
and DOHSA applies).

In Executive Jet Aviation, Inc. v. Cleveland, 409 U.S. 249 (1972) , the court held that a tort occurring on navigable
waters is not a maritime tort unless the wrong bears a "significant relationship to traditional maritime activity." Id. at
268 . The Court ruled that a claim for property damage to an aircraft which crashed in a state's waters was not within the
admiralty jurisdiction because it was a land-based aircraft traveling between points within the continental United States.
However, the Court noted that it is "settled"that wrongful-death claims are governed by DOHSA if an aircraft crashed
outside the one-marine-league limit. See also Offshore Logistics v. Tallentire, 477 U.S. 207 (1986) .

The first major extension of admiralty jurisdiction to land-based aircraft came in wrongful-death
actions arising out of aircraft crashes at sea and brought under the Death on the High Seas Act, 46 U.S.C.
§ 761 et seq. The federal courts took jurisdiction of such cases because the literal provisions of that
statute appeared to be clearly applicable.

. ...

... [I]t may be considered as settled today that this specific federal statute gives the federal admiralty
courts jurisdiction of such wrongful-death actions.

Id. at 262-64 .

See also Palischak v. Allied Signal Aerospace Co., 893 F. Supp. 341 (D.N.J. 1995) ; Wilson v. Transocean Airlines,
121 F. Supp. 85 (D.Cal. 1954) . But cf. Lowe v. Trans World Airlines, Inc., 396 F. Supp. 9, 11 (S.D.N.Y. 1975)
(questioning exclusive federal-court jurisdiction in case where bomb explosion caused aircraft disaster on high seas: "It
is certainly not patent that the happening of a disaster in a place on the high seas, regardless of the action and other
causes from which it followed, decisively attracts DOHSA.").

Note that Higginbotham, 436 U.S. at 618 , and Tallentire, 477 U.S. at 207 (1986) , both involved crashes of aircraft
on the high seas.

(n18)Footnote 18. Section 1 of DOHSA defines its jurisdiction as "on the high seas beyond a marine league from
the shore of any State, or the District of Columbia, or the Territories or dependencies of the United States." In 1920, the
time of DOHSA's enactment, the territorial limit of United States waters extended three nautical miles, or the "marine
league" described in the statute. But in 1988, with the passage of Presidential Proclamation No. 5928 (54 Fed. Reg.
777 (1988)) , the reach of territorial waters of the United States was increased to twelve miles offshore. Hence, some
disputes concerning the application of DOHSA have turned on the distinction between "high seas" and "territorial
waters."

The Second Circuit recently affirmed a finding that the term "high seas" does not apply to waters within twelve miles
of the U.S. shore. In re Air Crash Off Long Island, New York on July 17, 1996, 209 F. 3d 200 (2d Cir. 2000) (air
disaster in the Atlantic Ocean eight miles south of New York shores). The Second Circuit majority concluded that the
Presidential Proclamation -- although not directed at the terms of DOHSA -- had the effect of "mov[ing] the starting
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point of the application of DOHSA from three to 12 miles from the coast." Id. at *13 . The court relied heavily on the
legislative history of the statute and the determination that Congress intended to exclude all state and territorial waters
from the scope of the Act. Recognizing that for most of the century there was no band of territorial waters between state
waters and the high seas, the court found that the correct interpretation of "high seas" is waters over which no state or
territory of the United States has asserted sovereignty: "In sum, once the United States or any state or territory thereof
has asserted sovereignty over certain waters, DOHSA does not govern the remedies available in those waters." Id. at
*15 . One week after the Second Circuit handed down its decision, new amendments to DOHSA effectively affirmed
the court's finding concerning DOHSA's geographic reach, at least as it applies to commercial aviation accidents.
Wendell H. Ford Aviation Investment and Reform Act for the 21st Century, Pub. L. No. 106-181, 114 Stat. 61, 131,
amending 46 U.S.C. § 761-762 (recodified as 46 U.S.C. §§ 30301 et seq. ), which applies retroactively to accidents
occurring after July 16, 1996, was specifically tailored to provide recovery benefits for the event at issue.

A Texas district court considered the issue in the context of that state's territorial limits. See Blome v. Aerospatiale
Helicopter Corp., 924 F. Supp. 805 (S.D. Tex. 1996) , which involved a fatal crash between 7 and 11 miles off the
Texas coast. The situs was clearly more than one marine league (three nautical miles) offshore, but Texas' territorial
waters extend three marine leagues (nine nautical miles). Because DOHSA applies "beyond a marine league" offshore
but not "to waters within territorial limits of any state," the court found DOHSA would apply only if the situs of the
crash was more than one marine league from shore and beyond the state boundary -- three marine leagues, in this case --
as well.

The Texas district court rejected the arguments of Brons v. Beech Aircraft Corp., 627 F. Supp. 230 (S.D. Fla. 1985)
(finding Florida coastal waters not "territorial" beyond one marine league, even though Florida's constitution claims the
state boundary is three marine leagues from shore), and Chute v. United States, 466 F. Supp. 61, 65 (D.Mass 1978)
(applying DOHSA to deaths in Nantucket Sound, which was waters claimed by Massachusetts, when the fatal accident
occurred beyond one marine league from shore).

It appears to be settled that the term "high seas" within the meaning of DOHSA is not limited to international waters,
but includes the territorial waters of a foreign nation as long as they are more than a marine league away from any
United States shore. See Howard v. Crystal Cruises, 41 F.3d 527 (9th Cir. 1994) , cert. denied, 115 S. Ct. 1796 (1995)
(territorial waters of Mexico are "high seas" under the Act); Azzopardi v. Ocean Drilling & Exploration Co., 742 F.2d
890 (5th Cir. 1984) (English Channel is "high seas"); Sanchez v. Loffland Bros. Co., 626 F.2d 1228 (5th Cir. 1980) ,
reh'g denied, 636 F.2d 315 (5th Cir.) , cert. denied, 452 U.S. 962 (1981) (Lake Maracaibo, Venezuela); First &
Merchants Nat'l Bank v. Adams, 1981 A.M.C. 2592 (4th Cir. 1981) (Canadian territorial waters); Moyer v. Klosters
Rederi, 645 F. Supp. 620 (S.D. Fla. 1986) (coastal waters of Mexico); Mancuso v. Kimex, Inc., 484 F. Supp. 453 (S.D.
Fla. 1980) (Jamaican waters); Cormier v. Williams/Sedco/Horn Constructors, 460 F. Supp. 1010 (E.D. La. 1978)
(navigable river in Peru); Hammill v. Olympic Airways, S.A., 398 F. Supp. 829 (D.D.C. 1975) (Greek coastal waters).

(n19)Footnote 19. Wendell H. Ford Aviation Investment and Reform Act for the 21st Century, Pub. L. No.
106-181, 114 Stat. 61, 131, amending 46 U.S.C. §§ 761-762 (recodified as 46 U.S.C. § 30301 et seq .). For the full text
of the Act as amended, see infra § 88a.

(n20)Footnote 19a. Id.

(n21)Footnote 20. The amendment to Section 2 provides that if death results from a commercial aviation accident
on the high seas more than twelve nautical miles from the shore of any State, or the District of Columbia, or the
Territories or dependencies of the United States, "additional compensation for nonpecuniary damages for wrongful
death of a decedent is recoverable." The amendment further explains that "in this subsection, the term 'nonpecuniary
damages' means damages for loss of care, comfort, and companionship." 46 U.S.C. § 762 (recodified as 46 U.S.C. §
30307).

(n22)Footnote 21. See Miles, 498 U.S. at 19 ; Kernan v. American Dredging Co., 355 U.S. 426, 430 n.4 (1958) ;
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Symonette Shipyards, Ltd. v. Clark, 365 F.2d 464 (5th Cir. 1966) , cert. denied, 387 U.S. 908 (1967) ; Walston v.
Lambertsen, 349 F.2d 660 (9th Cir. 1965) , cert. denied, 382 U.S. 980 (1966) ; Bednar v. U.S. Lines, Inc., 360 F. Supp.
1313 (N.D. Ohio 1973) ; Soileau v. Nicklos Drilling Co., 302 F. Supp. 119 (W.D. La. 1969) ; Chermesino v. Vessel
Judith Lee Rose, Inc., 211 F. Supp. 36 (D. Mass. 1962) , aff'd, 317 F.2d 927 (1st Cir.) , cert. denied, 375 U.S. 931
(1963) ; Whitaker v. Blidberg-Rothchild Co., 195 F. Supp. 420 (E.D. Va.) , aff'd, 296 F.2d 554 (4th Cir. 1961) .

"The warranty of seaworthiness is a term of art in the law of admiralty. The warranty imposes a form of absolute
liability on a sea vessel. It originally applied to the carriage of cargo and was later extended to cover seamen's injuries."
Kornberg v. Carnival Cruise Lines, Inc., 741 F.2d 1332, 1335 (11th Cir. 1984) (citing Mitchell v. Trawler Racer, 362
U.S. 539 (1960)) . The owner's duty to furnish a seaworthy ship is independent of the duty under the Jones Act to
exercise reasonable care. See Johnson v. Offshore Express, Inc., 845 F.2d 1347 (5th Cir.) , cert. denied, 488 U.S. 968
(1988) . In the case of nonseamen, the only duty owed by shipowners is that of exercising due care under the
circumstances. See Kermarec v. Compagnie Generale Transatlantique, 358 U.S. 625 (1959) (guest of seaman may not
recover for injuries suffered aboard vessel on theory of unseaworthiness); Craig v. M/V Peacock, 760 F.2d 953 (9th
Cir. 1985) .

(n23)Footnote 22. See also 46 U.S.C. § 764 (recodified as 46 U.S.C. § 30306), which provides that suit can be
brought under DOHSA to recover for wrongful-death occurring on the high seas "whenever a right of action is granted
by the law of any foreign state." Some early cases held that section 761 applied when death occurred aboard a United
States vessel, and section 764, aboard a foreign vessel. See The Vulcania, 41 F. Supp. 849 (S.D.N.Y. 1941) ; The
Vestris, 53 F.2d 847 (S.D.N.Y. 1931) . But see McPherson v. S.S. South African Pioneer, 321 F. Supp. 42 (E.D. Va.
1971) (using section 764 of DOHSA to apply South African law in death of seaman on a United States vessel that
collided with a South African-flag vessel); Iafrate v. The Liberte, 106 F. Supp. 619 (S.D.N.Y. 1952) (allowing action
under section 761 when death occurred aboard a French ship).

More recently courts have disputed whether section 764 (recodified as 46 U.S.C. § 30306) is a choice-of-law
provision and whether, therefore, sections 761 (recodified as 46 U.S.C. § 30302) and 764 are mutually exclusive. For a
discussion of the legislative history of section 764, see In re Korean Air Lines Disaster of September 1, 1983 ( Dooley
v. Korean Air Lines), 117 F.3d 1477 (1997) , aff'd, 524 U.S. 116, 118 S. Ct. 1890 (1998) (concluding that section 764
does not preempt normal choice-of-law principles). See Bergeron v. Koninklijke Luchtvaart Maatschappij, N.V., 188 F.
Supp. 594 (S.D.N.Y. 1960) , appeal dismissed, 299 F.2d 78 (2d Cir. 1962) (concurrent causes of action may not be
maintained under section 1 and section 4 of DOHSA; decision whether to apply foreign law under section 4 or United
States law under section 1 should be guided by applying the choice-of-law factors announced in Lauritzen v. Larsen,
345 U.S. 571 (1952)) . Earlier, in Fernandez v. Linea Aeropostal Venezolana, 156 F. Supp. 94 (S.D.N.Y. 1957) (U.S.
citizen killed aboard Venezuelan aircraft), the same court opined that "[DOHSA] as passed preserved not merely rights
under foreign law but also, by § 1 of the act, gave an additional right to the personal representative of the deceased." Id.
at 96 . But the district court in Fernandez did not actually reach the issue, dismissing the Venezuelan-law claim because
it was not sufficiently pleaded. See also In re Air Crash Disaster Near Bombay, India, 531 F. Supp. 1175 (W.D. Wash.
1982) . Compare Noel v. Linea Aeropostal Venezolana, 260 F. Supp. 1002 (S.D.N.Y. 1966) (wrongful-death claim
against the Venezuelan airline), allowing action for pre-death pain and suffering and mental distress under Venezuelan
law, although plaintiffs had already brought wrongful-death actions under section 1 of DOHSA in other jurisdictions
against both the manufacturer of aircraft's propeller and the company that inspected the pane before takeoff from New
York.

(n24)Footnote 23. 46 U.S.C. § 761 (recodified as 46 U.S.C. §30302). The action may be maintained "against the
vessel, person or corporation which would have been liable if death had not ensued."

(n25)Footnote 24. 46 U.S.C. § 761 (recodified as 46 U.S.C. §30302): suit may be brought "for the exclusive benefit
of the decedent's wife, husband, parent, child, or dependent relative." Unlike the Jones Act, DOHSA entitles
beneficiaries to recover collectively and not in the alternative. For a discussion of DOHSA beneficiaries, see infra §
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83b.

(n26)Footnote 25. It is not necessary that an accident have a nexus to maritime activity, because admiralty
jurisdiction is expressly provided for under DOHSA. Tallentire, 477 U.S. at 218 ; Palischak, 893 F. Supp. at 341 .
The Judiciary Act of 1789 provides:

The district courts shall have original jurisdiction, exclusive of the courts of the States, of: (1) Any
civil case of admiralty or maritime jurisdiction, saving to suitors in all cases all other remedies to which
they are otherwise entitled. ...

28 U.S.C. § 1333.

(n27)Footnote 26. In Fitzgerald v. United States Lines Co., 374 U.S. 16 , reh'g denied, 375 U.S. 870 (1963) , the
Supreme Court rejected the notion that an admiralty claim could not be tried to a jury when it was joined with a claim
that allowed jury trial.

While this Court has held that the Seventh Amendment does not require jury trials in admiralty cases,
neither that Amendment nor any other provision of the Constitution forbids them. Nor does any statute of
Congress or Rule of Procedure, Civil or Admiralty, forbid jury trials in maritime cases. ... Only one trier
of fact should be used for the trial of what is essentially one lawsuit to settle one claim split conceptually
into separate parts because of historical developments. And since Congress in the Jones Act has declared
that the negligence part of the claim shall be tried by a jury, we would not be free, even if we wished, to
require submission of all the claims to the judge alone. Therefore, the jury, a time-honored institution in
our jurisprudence, is the only tribunal competent under the present congressional enactments to try all the
claims.

Id. at 210-21 . In Red Star Towing & Transp. Co. v. The "Ming Giant," 552 F. Supp. 367 (S.D.N.Y. 1982) , the
widow of a tug's mate filed Jones Act, DOHSA, and general-maritime wrongful-death claims against owners of two
vessels when her husband was killed in a collision between the tug and another vessel. Denying the tug owner's motion
to strike plaintiff's demand for jury trial, the court held that the Jones Act jury may be used to try the DOHSA claims,
stating:

It is surely preferable as a matter of rational procedure for the claims on each leg of the liability and
contribution triangle to be tried by the same trier of fact. ... The Supreme Court's Fitzgerald decision
seems fairly to imply that the general law of admiralty holds no obstacle and indeed encourages such a
procedure. DOHSA should not be construed to forbid the employment of a jury, at least in a case that
presents such valid reasons for its use.

Id. at 374-75 (citing Fitzgerald, 374 U.S. at 20 ). The Ming Giant court suggested that DOHSA claims are triable to
a jury in federal court if jurisdiction also exists based on diversity. It noted first that the Supreme Court in Moragne
stated in passing that it found in DOHSA " 'no expression of policy bearing on' any 'desire to avoid the presentation of
wrongful death claims to juries'." 552 F. Supp. at 373 (quoting Moragne, 398 U.S. at 400 n.14 ). The court then stated
that Higginbotham left open the issue of whether a general maritime remedy exists independent of DOHSA, carrying
the right to jury trial for death in international waters. Id. (citing Mobil Oil Corp. v. Higginbotham, 436 U.S. 618
(1978)) .

Compare Tallentire, which involved consolidated cases arising from the deaths at sea of two offshore workers. The
Court of Appeals initially held that DOHSA plaintiff Taylor, in federal court solely by virtue of admiralty jurisdiction,
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had no right to jury trial. The court held that plaintiff Tallentire, who was of diverse citizenship from the defendant,
could have a jury trial on claims based on DOHSA and state law. But the Supreme Court held that DOHSA provided
the sole predicate of defendant's liability. 754 F.2d 1274 (5th Cir. 1985) , rev'd on other grounds, 477 U.S. 207
(1986) . On remand, 800 F.2d 1390 , the Court of Appeals reversed its holding that plaintiff Tallentire was entitled to a
jury trial, because "Mrs.Tallentire's action under DOHSA is cognizable only in admiralty and she is not entitled to a jury
trial," since she no longer had the benefit of her state-law claim based on diversity jurisdiction. Id. at 1391 .

In Favaloro, 687 F. Supp. at 481 , the district court suggested that some plaintiffs in the consolidated actions
obtained a right to trial by jury by "couch[ing] their claims both as maritime claims under Rule 9(h) of the Federal Rules
of Civil Procedure, and as diversity claims." As to the complaints in the consolidated actions that rested solely on
admiralty jurisdiction, however, the jury would act only in an advisory capacity. See also infra § 82c on right to jury
trial in death actions.

(n28)Footnote 27. Section 7 of DOHSA provides:

The provisions of any State statute giving or regulating rights of action or remedies for death shall
not be affected by this chapter. Nor shall this Act apply to the Great Lakes or to any waters within the
territorial limits of any State, or to any navigable waters in the Panama Canal Zone.

46 U.S.C. § 767 (recodified as 46 U.S.C. §30308).

Prior to Tallentire, a majority of courts held that federal district courts sitting in admiralty had exclusive jurisdiction
over actions brought under the Death on the High Seas Act. See Middleton v. Luckenbach S.S. Co., 70 F.2d 326 (2d
Cir. 1934) , cert. denied, 293 U.S. 577 (1934) ; Wilson, 121 F. Supp. at 85 . See also infra § 82a.

In Tallentire, the Supreme Court held that

the first sentence of § 7 was intended only to serve as a jurisdictional saving clause, ensuring that
state courts enjoyed the right to entertain causes of action and provide wrongful death remedies both for
accidents arising on territorial waters and, under DOHSA, for accidents occurring more than one marine
league from shore.

477 U.S. at 221 . Thus, under Section 7, state courts have concurrent jurisdiction over DOHSA claims. But it has
been held that a DOHSA action may be tried in state court only if the forum state's wrongful-death statute applies to
deaths on the high seas. Chromy v. Lawrence, 233 Cal. App. 3d 1521, 1526 (1991) .

It is not settled whether DOHSA actions brought in state courts, and lacking diversity jurisdiction, may be removed to
federal district courts. Compare Pierpont v. Barnes, 892 F. Supp. 60 (D. Conn. 1995) (holding that DOHSA "merely
authorizes an admiralty action," and "no federal court has held that DOHSA or other admiralty laws generate both
federal question jurisdiction and admiralty jurisdiction"), with Phillips v. Offshore Logistics, 785 F. Supp. 1241 (S.D.
Tex. 1992) (finding that a DOHSA cause of action must be a federal question and, therefore, removable). But see De
Bello v. Brown & Root, Inc., 809 F. Supp. 482 (E.D. Tex. 1992) (disagreeing with Phillips and finding a DOHSA action
removable under 28 U.S.C. § 1441(b) only if complete diversity exists and removal is by a non-forum defendant).

(n29)Footnote 28. The Jones Act (46 U.S.C. § 688 (recodified as 46 U.S.C. §§30104-05)) incorporates the
remedies available to railway employees under the Federal Employers' Liability Act (FELA) (45 U.S.C §§ 51-60). See
Miles v. Apex Marine Corp., 498 U.S. 19, 35 (1990) ; Igneri v. Cie. de Transports Oceaniques, 323 F.2d 257 (2d Cir.
1963) , cert. denied, 376 U.S. 949 (1964) . This incorporation provides to seamen the entire judicially-developed
doctrine of liability granted to railroad workers by FELA. Kernan v. American Dredging Co., 355 U.S. 426, 439 (1958)
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(n30)Footnote 29. For a discussion of "seaman" status under the Jones Act, see 1B Benedict on Admiralty, Ch. 2 §§
11a, 11b. For a discussion of seamen's personal injury claims, see 1B Benedict on Admiralty, Chs. 1- 3.

(n31)Footnote 30. See Higginbotham v. Mobil Oil Corp., 357 F. Supp. 1164 (W.D. La.) , supplemented, 360 F.
Supp. 1140 (W.D. La. 1973) , aff'd in part, rev'd in part, 545 F.2d 422 (5th Cir. 1977) , rev'd on other grounds, 436
U.S. 618 (1978) (where the owner-operator of helicopter had assumed the duty to transport his oil-rig personnel to and
from a barge 100 miles at sea, a tool pusher on the barge who died when the helicopter crashed on the high seas was
held to have been fatally injured "in the course of his employment" so as to render the helicopter's owner-operator liable
under the Jones Act); cf. Daughdrill v. Diamond "M" Drilling Co., 447 F.2d 781 (5th Cir. 1971) , cert. denied, 405
U.S. 997 (1972) (seaman killed in car while driving to employer's barge held not to be "in the course of his
employment" where seaman was responsible for his own transportation).

(n32)Footnote 31. 46 U.S.C. § 688 (recodified as 46 U.S.C. §30104). See infra § 82c on the right to jury trial.

(n33)Footnote 32. An action brought in state court under FELA cannot be removed to a United States district
court. 45 U.S.C. § 56 and 28 U.S.C. § 1445(a). The prohibition against removal of FELA claims is extended to death
actions under the Jones Act by its incorporation of FELA and statutory rights available to railroad employees. Atianza
v. United States Shipping Bd. Emergency Fleet Corp., 3 F.2d 845 (E.D.N.Y. 1924) . See Pate v. Standard Dredging
Corp., 193 F.2d 498, 500 (5th Cir. 1952) . See also Gonsalves v. Amoco Shipping Co., 733 F.2d 1020 (2d Cir. 1984)
(personal injury case); Civil v. Waterman S.S. Corp., 217 F.2d 94, 97 (2d Cir. 1954) .

(n34)Footnote 33. The Jones Act incorporates 45 U.S.C. § 51 of FELA which holds an employer liable to the
decedent's personal representative "for the benefit of the surviving widow or husband and children of such employee;
and, if none, then of such employee's parents; and, if none, then of the next of kin dependent upon such employee. ..."

(n35)Footnote 34. See The Four Sisters, 75 F. Supp. 399 (D. Mass. 1947) ; In re Risdal & Anderson, Inc. (F.V.
Midnight Sun), 291 F. Supp. 353 (D. Mass. 1968) . For a discussion of Jones Act beneficiaries, see infra § 83b.

(n36)Footnote 35. See Michigan Cent. R.R. v. Vreeland, 227 U.S. 59 (1913) (FELA case); Stark v. Chicago, N.S.
& M. R. Co., 203 F.2d 786 (7th Cir. 1953) ; Cleveland Tankers, Inc. v. Tierney, 169 F.2d 622 (6th Cir. 1948) ;
Grantham v. Fishing Boat Redwing, 234 F. Supp. 89 (E.D.S.C. 1964) , aff'd sub nom. Grantham v. Quinn Menhaden
Fisheries, Inc., 344 F.2d 590 (4th Cir. 1965) ; Holliday v. Pacific Atlantic S.S. Co., 117 F. Supp. 729 (D.Del. 1953) ,
aff'd, 212 F.2d 206 (3d Cir. 1954) . See also discussion and cases cited infra § 84a[1].

(n37)Footnote 36. 45 U.S.C. § 59. See Miles, 495 U.S. at 19 ; Gillespie v. U.S. Steel Corp., 379 U.S. 148 (1964) ;
Van Beeck v. Sabine Towing Co., 300 U.S. 342 (1937) ; Hutchison v. Pacific-Atlantic S.S. Co., 217 F.2d 384 (9th Cir.
1954) ; Tierney, 169 F.2d at 622 ; Peterson v. United N.Y. Sandy Hook Pilots Ass'n (The Black Gull), 82 F.2d 758 (2d
Cir.) , cert. denied, 298 U.S. 684 (1936) ; Brown v. Anderson-Nichols & Co., 203 F. Supp. 489 (D. Mass. 1962) ;
Holliday, 117 F. Supp. at 729 ; cf. Do Carmo v. F.V. Pilgrim I Corp., 612 F.2d 11 (1st Cir. 1979) , cert. denied, 446
U.S. 956 (1980) (finding no error in the district court's ruling and jury instructions limiting damages to those of a
pecuniary nature. While the Jones Act does not explicitly limit recovery to pecuniary damages, the court based its
holding on the fact that the Act incorporates the provisions of the Federal Employers' Liability Act, which has
uniformly been interpreted to restrict recoverable damages to pecuniary losses.).

See infra § 84 for a discussion of damages.

(n38)Footnote 37. See Trentacosta v. Frontier Pac. Aircraft Indus., 813 F.2d 1553 (9th 1987) (personal-injury
case); Heath v. American Sail Training Ass'n, 644 F. Supp. 1459 (D.R.I. 1986) (DOHSA, but not Jones Act, governed
wrongful-death claims because no employment relationship existed between organizer of sail training program and
unpaid volunteer crew members); McPherson v. S.S. South African Pioneer, 321 F. Supp. 42 (E.D. Va. 1971) (applying
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DOHSA, but not Jones Act, in action against owners of vessel which collided with the fishing trawler on which
decedent was employed, because defendants were not his employers at the time he drowned); Cosmopolitan Shipping
Co. v. McAllister, 337 U.S. 783, 790-91 (1949) .

A death action pursuant to the Jones Act survives the death of the defendant employer and may be brought against his
estate. Cox v. Roth, 348 U.S. 207 (1955) .

(n39)Footnote 38. The employer must be sued in personam. Unlike the Death on the High Seas Act, the Jones Act
does not permit in rem actions against vessels. Plamals v. S.S. Pinar del Rio, 277 U.S. 151 (1928) .

(n40)Footnote 39. See Gillespie,, 379 U.S. at 148 ; Kernan v. American Dredging Co., 355 U.S. 426 (1958) ;
Lindgren v. United States, 281 U.S. 38 (1930) ; Fall v. Esso Standard Oil Co., 297 F.2d 411 (5th Cir. 1961) , cert.
denied, 371 U.S. 814 (1962) ; Risdal & Anderson, 291 F. Supp. at 353 ; Doyle v. Albatross Tanker Corp., 260 F.
Supp. 303 (S.D.N.Y. 1965) , aff'd, 367 F.2d 465 (2d Cir. 1966) ; Pimienta v. Marine Navigation Co., 258 F. Supp. 666
(S.D.N.Y. 1966) ; Holland v. Steag, Inc., 143 F. Supp. 203 (D. Mass. 1956) .

(n41)Footnote 40. See Miles, 498 U.S. at 19 .

Courts have held that the enactment of DOHSA was not intended to repeal those portions of the Jones Act giving
seamen a remedy for negligence on the high seas. Gvirtsman v. Western King Co., 263 F. Supp. 633 (C.D. Cal. 1967) .
On the other hand, the Jones Act has not been construed as providing the exclusive remedy for seamen. Id.; Doyle, 260
F. Supp. at 303 . Therefore, DOHSA claims may be joined with Jones Act claims to provide an alternative recovery
based on unseaworthiness. See Moragne v. States Marine Lines, 398 U.S. at 396 ; Kernan v. American Dredging Co.,
355 U.S. 426 (1958) ; Batkiewicz v. Seas Shipping Co., 53 F. Supp. 802 (S.D.N.Y. 1943) . For a discussion of joinder of
Jones Act negligence claims with wrongful-death claims based on unseaworthiness, see infra § 82a.

(n42)Footnote 41. See Miles, 498 U.S. at 19 , discussed infra § 81e[5]. Courts have used states' survival statutes
to provide seamen a cause of action for pain and suffering caused by unseaworthiness. See Gillespie, 379 U.S. at 148 ;
Kernan, 355 U.S. at 426 ; Lindgren, 281 U.S. at 38 ; Schlichter v. Port Arthur Towing Co., 288 F.2d 801 (5th Cir.) ,
cert. denied, 368 U.S. 828 (1961) ; Epling v. M.T. Epling Co., 435 F.2d 732 (6th Cir. 1970) , cert. denied, 401 U.S.
963 (1971) .

See discussion in Sea Land Servs., Inc. v. Gaudet, 414 U.S. 573 , reh'g denied, 415 U.S. 986 (1974) :

Wrongful-death statutes are to be distinguished from survival statutes. The latter have been
separately enacted to abrogate the common-law rule that an action for tort abated at the death of either
the injured person or the tortfeasor. Survival statutes permit the deceased's estate to prosecute any claims
for personal injury the deceased would have had, but for his death. They do not permit recovery for
harms suffered by the deceased's family as a result of his death. ... Survival statutes, in one form or
another, have been enacted in over one-half the States and supplement the state wrongful-death statutes,
though in a small number of States the survival statute provides the only death remedy available.

Id. at 575 n.2 (citations omitted). See Michigan Cent. R.R. v. Vreeland, 227 U.S. 59 (1913) . See also infra § 84b
for discussion on survival actions.

(n43)Footnote 42. Jones & Laughlin Steel Corp. v. Pfeifer, 462 U.S. 523 (1983) . See Moragne, 398 U.S. at 396 ;
Kernan v. American Dredging Co., 355 U.S. 426 (1958) ; The Four Sisters, 75 F. Supp. 399 (D. Mass. 1947) (recovery
by decedent's father under the Jones Act was not an election of remedies, and did not bar recovery under DOHSA for
the benefit of decedent's brother and sister); Batkiewicz v. Seas Shipping Co., 53 F. Supp. 802 (S.D.N.Y. 1943) .

Page 330
2-VII Benedict on Admiralty § 81



(n44)Footnote 43. See Fitzgerald v. United States Lines Co., 374 U.S. 16 , reh'g denied, 375 U.S. 870 (1963)
(where Jones Act personal-injury action is combined with admiralty claims for unseaworthiness and maintenance and
cure, plaintiff is entitled to jury trial on all issues); Peace v. Fidalgo Island Packing Co., 419 F.2d 371 (9th Cir. 1969)
(The DOHSA requirement that suit be brought "in admiralty" does not deprive Jones Act death claimant of his right to a
jury trial.); Doyle v. Albatross Tanker Corp., 367 F.2d 465 (2d Cir. 1966) ; Civil v. Waterman S.S. Corp., 217 F.2d 94
(2d Cir. 1954) ; In re Risdal & Anderson, Inc. (F.V. Midnight Sun), 291 F. Supp. 353 (D. Mass. 1968) ; Gvirtsman v.
Western King Co., 263 F. Supp. 633 (C.D. Cal. 1967) ; Four Sisters, 75 F. Supp. at 399 . See also infra § 82c on jury
trials in death actions.

(n45)Footnote 44. See United States v. The S.S. Washington, 172 F. Supp. 905 (E.D. Va.) , aff'd sub nom. United
States v. Texas Co., 272 F.2d 711 (4th Cir. 1959) ; In re Gulf Oil Corp., 172 F. Supp. 911 (S.D.N.Y. 1959) ; Abbott v.
United States (Texas Tower Cases), 207 F. Supp. 468 (S.D.N.Y. 1962) ; Carli v. New London Flying Serv., Inc., 1965
A.M.C. 1644 (D. Conn. 1962) ; Montgomery v. Goodyear Tire & Rubber Co., 231 F. Supp. 447 (S.D.N.Y. 1964) , later
proceeding, 392 F.2d 777 (2d Cir.) , cert. denied, 393 U.S. 841 (1968) ; Canillas v. Joseph H. Carter, Inc., 280 F.
Supp. 48 (S.D.N.Y. 1968) ; Dugas v. National Aircraft Corp., 438 F.2d 1386 (3d Cir. 1971) .

(n46)Footnote 45. See Gillespie v. U.S. Steel Corp., 379 U.S. 148 (1964) :

There is, of course, no doubt that the Jones Act through § 9 of the FELA, 45 U.S.C. § 59 ... provides
for survival after the death of the seaman of "[a]ny right of action given by this chapter," i.e., of his claim
based on a theory of negligence. And we may assume, as we have in the past, that after death of the
injured person a state survival statute can preserve the cause of action for unseaworthiness.

Id. at 157 (footnotes omitted). See also Kernan v. American Dredging Co., 355 U.S. 426 (1958) ("Presumably any
claims based on unseaworthiness, for damages accrued prior to the decedent's death would survive, at least if a pertinent
state statute is effective to bring about a survival of the seamen's right."); Pimienta v. Marine Navigation Co., 258 F.
Supp. 666 (S.D.N.Y. 1966) (allowing Jones-Act plaintiff to plead damages for pain and suffering under New York
survival statute); Holland v. Steag, Inc., 143 F. Supp. 203 (D. Mass. 1956) ; cf. Cox v. Roth, 348 U.S. 207 (1955) ;
Just v. Chambers, 312 U.S. 383 (1941) .

(n47)Footnote 46. Seas Shipping Co. v. Sieracki, 328 U.S. 85 (1946) .

(n48)Footnote 47. See South Chicago Coal & Dock Co. v. Bassett, 309 U.S. 251, 60 S. Ct. 544, 84 L. Ed. 732
(1940) .

(n49)Footnote 48. The Tungus v. Skovgaard, 358 U.S. 588 (1959) .

(n50)Footnote 49. See discussion supra note 8.

The 1972 Amendments to the LHWCA (33 U.S.C. § 901 et seq. ) eliminated the non-Jones Act seaman's remedy
based on seaworthiness, providing that negligence is the sole basis for liability. McDermott Int'l Inc. v. Wilander, 498
U.S. 337 (1991) .

(n51)Footnote 50. A discussion of the incongruities of pre-Moragne wrongful-death law appears in Sistrunk v.
Circle Bar Drilling Co., 770 F.2d 455 (1985) , reh'g en banc denied, 775 F.2d 301 (5th Cir. 1985) , cert. denied, 475
U.S. 1019 (1986) :

By 1970, under this tripartite statutory scheme, the proper remedy was dependent on the conjuncture
of numerous factors: whether the injury occurred on the high seas or in territorial waters; whether the
injured person was a seaman; whether the person survived or died from his injury; and whether the
adjacent state's wrongful death statute provided a remedy. If an injury on the high seas resulted in the
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death of any person, DOHSA provided that certain named survivors could bring an action in admiralty,
with its accompanying bases of liability, to recover pecuniary losses. If an injury occurred in the
territorial waters, recovery depended on who was injured. If a seaman were injured, recovery depended
in turn on whether the seaman survived. If the seaman survived, he could sue his employer in a court of
law for negligence under the Jones Act, or in admiralty court for unseaworthiness, see McAllister v.
Magnolia Petroleum Co., 357 U.S. 221, 222, 78 S. Ct. 1201, 1203, 2 L.Ed.2d 1272 (1958) . If the seaman
died from his injuries, the survivor's sole claim was for negligence under the Jones Act. Gillespie, 379
U.S. at 154-55, 85 S. Ct. at 312, 13 L.Ed.2d at 204 . If a nonseaman were injured in a state's territorial
water, he could recover for negligence. Kermarec v. Compagnie Generale Transatlantique, 358 U.S.
625, 79 S. Ct. 406, 3 L.Ed.2d 550 (1959) . If he died from his injuries, the nonseaman's survivors could
recover for negligence or unseaworthiness provided that the state wrongful death statute allowed
recovery on such theories of liability. The Tungus v. Skovgaard, 358 U.S. 588, 79 S. Ct. 503, 3 L.Ed.2d
524 (1959) .

Id. at 457 (citations omitted).

(n52)Footnote 51. See, for example, the discussion in Greene v. Vantage S.S. Corp., 466 F.2d 159 (4th Cir. 1972)
, summarizing the difficulties of federal courts in implementing state wrongful-death acts in cases involving
longshoremen:

Prior to Moragne an action for wrongful death occurring within territorial waters could be brought
pursuant to state wrongful death statutes. Western Fuel Co. v. Garcia, 257 U.S. 233, 42 S. Ct. 89, 66
L.Ed. 210 (1921) . Where an action was brought pursuant to a state statute, it was first necessary to
determine whether that statute included the substantive maritime principles of negligence and
unseaworthiness. If it did, then a plaintiff could recover according to the same general maritime
principles which applied to non-fatal maritime injuries and to deaths occurring on the high seas. See
Mitchell v. Trawler Racer, [362 U.S. 539 (1960)] ; Seas Shipping Co. v. Sieracki, 328 U.S. 85, 66 S.
Ct. 872, 90 L.Ed. 1099 (1946) ; Mahnich v. Southern S.S. Co., 321 U.S. 96, 64 S. Ct. 455, 88 L.Ed. 561
(1944) . However, if the state statute limited its standards for recovery to those principles applied in
non-maritime cases, the plaintiff was denied the benefit of substantive maritime principles, despite the
fact that the latter would have been applicable had death occurred on the high seas or had the injury been
non-fatal. See The Tungus v. Skovgaard, 358 U.S. 588, 79 S. Ct. 503, 3 L.Ed. 2d 524 (1959) .

The difficulty with this approach to wrongful deaths occurring on territorial waters was clear. First,
since most state courts had not interpreted their wrongful death statutes in the context of substantive
maritime law, the federal courts were often left to "divine" how the state court would interpret its
wrongful death statute. The Tungus v. Skovgaard, supra, 358 U.S. at 600, 79 S. Ct. 503 (Brennan, J.,
concurring in part and dissenting in part). Furthermore, the basis of liability differed according to the
state in which the death occurred. Finally, in those states in which the wrongful death statutes did not
encompass substantive maritime principles, the duty owed by the ship owner varied depending on
whether the injury was fatal or non-fatal. Id. at 611, 79 S. Ct. 503 . It was within this framework that
the Court decided Moragne.

Id. at 163 n.5 .

(n53)Footnote 52. 398 U.S. 375 (1970) .

(n54)Footnote 53. In Moragne, the Court discussed three anomalies. First, within territorial waters,
unseaworthiness of a vessel resulted in liability if the seaman was injured but not necessarily if he was killed. Second,
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unseaworthiness of a vessel produced liability under DOHSA if a seaman's death occurred on the high seas but not if the
seaman's death occurred in the territorial waters of a state whose wrongful-death statute excluded unseaworthiness
claims. Third, survivors of "true seamen" had no recourse for deaths in territorial waters caused by unseaworthiness,
while survivors of longshoremen had such a remedy if it was recognized by the applicable state wrongful-death statute.
Id. at 395-97 .

(n55)Footnote 54. 33 U.S.C. §§ 901-950.

(n56)Footnote 55. 398 U.S. at 386-87 .

(n57)Footnote 56. Id. at 408 .

(n58)Footnote 57. The Court finally resolved this issue more than thirty years later in Norfolk Shipbuilding &
Drydock Corp. v. Garris, 532 U.S. 811 (2001) . See infra § 81e[7].

See also Bubla v. Bradshaw, 795 F.2d 349 (4th Cir. 1986) (nonseaman in territorial waters); Nelson v. United
States, 639 F.2d 469, 473 (9th Cir. 1980) ("We have found no case deciding whether a Moragne suit may be based on
negligence as well as unseaworthiness ... We hold that the need for uniformity in maritime wrongful death actions
requires extension of Moragne to cover claims based on negligence, to the exclusion of state wrongful death statutes.").
More often, the courts apparently take for granted that Moragne encompasses negligence. See Yamaha Motor Corp.,
U.S.A. v. Calhoun, 516 U.S. 199, 214 n.11 (1996) (citing Kermarec v. Compagnie Generale Transatlantique, 358 U.S.
625 (1959)) ; Law v. Sea Drilling Corp., 510 F.2d 242 (5th Cir.) , reh'g denied, 523 F.2d 793 (5th Cir. 1975)
(wrongful death of subcontractor's employees killed while passing from tender to drilling rig); Hornsby v. Fish Meal
Co., 431 F.2d 865 (5th Cir. 1970) (airplane collision over Louisiana territorial waters); In re Shaun Fisheries, 1984
A.M.C. 2650 (D. Or. 1983) (both-to-blame collision); In re Sincere Navigation Corp. (S/S Helena), 329 F. Supp. 652
(E.D. La. 1971) , aff'd in part, rev'd in part, 529 F.2d 744 (5th Cir. 1976) (both-to-blame collision).

(n59)Footnote 58. 398 U.S. at 402 , 405-08.

(n60)Footnote 59. 516 U.S. 199 (1996) . In Calhoun, the Supreme Court held that remedies provided by state law
can displace Moragne remedies in cases involving deaths of nonseamen and non-longshore workers in state territorial
waters. See infra § 81e[6].

(n61)Footnote 60. See S/S Helena, 329 F. Supp. at 652 (applying Moragne retroactively to deaths that occurred
before 1970), where the court held that general maritime law provided the exclusive remedy for the deaths of crewmen
on the Mississippi River:

Now that The Harrisburg has been overturned and a general maritime law remedy for wrongful
death has been created, there is no longer a need for recognition and enforcement of state wrongful death
statutes in the admiralty courts.

Because a persuasive rationale for the enforcement of state wrongful death statutes in admiralty
courts no longer exists after Moragne, we hold that the wrongful death remedy provided by that case
precludes recognition in admiralty of state statutes. The general maritime law will therefore govern the
case before us.

Id. at 753 . See also Nygaard v. Peter Pan Seafoods, Inc., 701 F.2d 77, 80 (9th Cir. 1983) ("[T]he need for
uniformity in wrongful death actions requires the preemption of state wrongful death statutes by general maritime
law."); Nelson, 639 F.2d at 469 (general maritime law applies to the exclusion of state wrongful-death statutes);
Thibodaux v. Atlantic Richfield Co., 580 F.2d 841 (5th Cir. 1978) , cert. denied, 442 U.S. 909 (1979) (the exclusive
remedy provision in the Louisiana Workmen's Compensation Act cannot operate to deprive a party of a cause of action
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granted by federal law; Moragne provides a federal maritime remedy for wrongful death occurring upon state territorial
waters, notwithstanding any rights granted under state law); In re Cambria S.S. Co., 505 F.2d 517 (6th Cir. 1974) ,
aff'g, 353 F. Supp. 691 (N.D. Ohio 1973) , cert. denied, 420 U.S. 975, 95 S. Ct. 1397, 43 L. Ed. 2d 654 (1975) ("The
decisions following Moragne, while following the mandate of that case to seek guidance from state and federal statutes,
have endeavored generally to develop a uniform body of federal law, neither borrowing automatically from federal
statutory provisions, nor applying any particular state law."); In re U.S. Steel Corp., 436 F.2d 1256 (6th Cir. 1970) ,
cert. denied, 402 U.S. 987, 91 S. Ct. 1660, 29 L. Ed. 2d 153 (1971) ; Hornsby, 431 F.2d at 867 ("[T]here is now a
cause of action for wrongful death in admiralty that is not dependent on adjacent state law. Consequently, the traditional
admiralty comparative negligence doctrine is applicable."); Gilmore v. Witschorek, 411 F. Supp. 491 (E.D. Ill. 1976) ;
Dennis v. Central Gulf S.S. Corp., 323 F. Supp. 943, 947 (E.D. La. 1971) ("[T]he newly recognized federal right has
abandoned The Tungus as derelict."), aff'd, 453 F.2d 137 (5th Cir.) , cert. denied, 409 U.S. 948 (1972; Coppola v.
O'Neal, 1988 A.M.C. 625 (D. Md. 1987) (holding that federal maritime law preempts Maryland's wrongful-death
statute).

Some lower courts also held that federal maritime law preempts state survival statutes as well as state wrongful-death
statutes. See, e.g., Evich v. Morris, 819 F.2d 256 (9th Cir.) , cert. denied, 484 U.S. 914 (1987) .

(n62)Footnote 61. See Dennis, 453 F.2d at 140 (citing Romero v. International Terminal Operating Co., 358
U.S. 354, 391 n.3 (1959)) :

The "uniformity" that is fundamental in maritime law has to do with the bases of liability, not with
differing elements of damages that may be recoverable in differing circumstances with differing classes
of beneficiaries.

...

The decedent's conscious pain and suffering is not a pecuniary loss suffered by the decedent's
beneficiaries, but most states, by survival action statutes, provide for the recovery of such damages ... As
Moragne teaches, it would be anomalous for us to take away a pre-Moragne remedy which was almost
universally available by the application of state survival statutes when there is no federal maritime policy
against such recovery.

See also In re M/V Elaine Jones, 480 F.2d 11 (5th Cir. 1973) , cert. denied, 423 U.S. 840, 96 S. Ct. 71, 46 L. Ed.
2d 60 (1975) ; Green v. Ross, 338 F. Supp. 365 (S.D. Fla. 1972) , aff'd, 481 F.2d 102 (5th Cir.) , cert. denied, 414
U.S. 1068 (1973) ; Greene v. Vantage S.S. Corp., 466 F.2d 159 (4th Cir. 1972) :

We agree that Moragne was concerned with establishing a uniform basis of liability for wrongful
death occurring on territorial waters, but that decision should not be read as requiring that damages for
this new cause of action be controlled by DOHSA.

The doctrine of uniformity, as a constitutional doctrine, is inapplicable to the issue of damages under
Moragne. The doctrine, first enunciated in Southern Pacific Co. v. Jensen, 244 U.S. 205, 37 S. Ct. 524,
61 L.Ed. 1086 (1917) , holds that a state law is invalid "where it actually conflicts with the general
maritime law or federal statutes." Here there is no conflict between state and federal law [on the issue] ...
Our task, then, is not to apply "state law" or "federal law," but to decide the most appropriate measure of
damages for this new cause of action.

...

... In examining state wrongful death statutes, we do not give them preference over federal law, but
rather we view them as indicators of what has come to be the accepted measure of damages in such

Page 334
2-VII Benedict on Admiralty § 81



actions.

Id. at 165-66 (footnotes omitted) (citations omitted).

(n63)Footnote 62. See id. at 167 :

[W]e do not believe that the Moragne decision was intended to narrow the relief available for
wrongful death. Dennis v. Central Gulf Steamship, 453 F.2d at 140 . Yet, this would be the result if
recovery were limited to pecuniary loss since under the state statutes used prior to Moragne, recovery
was usually broader than provided by DOHSA.

(n64)Footnote 63. 436 F.2d 1256 (6th Cir. 1970) , cert. denied, 402 U.S. 987, 91 S. Ct. 1660, 29 L. Ed. 2d 153
(1971) .

(n65)Footnote 64. The court denied recovery of nonpecuniary damages such as loss of consortium in negligence
claims brought under general maritime law as a result of deaths occurring in Michigan's territorial waters, even though
such damages were permitted by Michigan's Wrongful Death Statute:

Recognition of a right of recovery for wrongful death under the general maritime law strongly
dictates that in order to promote the uniformity and supremacy of the maritime law (See Kossick v.
United Fruit Co., 365 U.S. 731, 81 S. Ct. 886, 6 L.Ed.2d 56 (1961) ; Southern Pacific Co. v. Jensen,
244 U.S. 205, 37 S. Ct. 524, 61 L.Ed. 1086 (1917)) , the measure of recovery must be governed by the
principles of that law where, as here, there is a conflict between the damages recoverable under the
general maritime law and those recoverable under state law.

Id. at 1279 (citations omitted); accord Simpson v. Knutsen, 444 F.2d 523 (9th Cir. 1971) ; In re Cambria S.S. Co.,
353 F. Supp. 691, 695 (N.D. Ohio 1973) , aff'd, 505 F.2d 517 (6th Cir. 1974) , cert. denied, 420 U.S. 975, 95 S. Ct.
1397, 43 L. Ed. 2d 654 (1975) ("[W]e have concluded that the federal wrongful-death statutes must be weighed heavily
in our determination."); In re American Comm'l Lines, 366 F. Supp. 134 (E.D. Ky. 1973) (principles of national
uniformity dictate that Moragne damages be based on the "pecuniary loss" standard expressed in DOHSA rather than
the "loss of earning power" standard used in the Kentucky death statute).

(n66)Footnote 65. 414 U.S. 573 , reh'g denied, 415 U.S. 986 (1974) . Excerpts from the opinion appear infra §
87b.

(n67)Footnote 66. See Gaudet, 414 U.S. at 573 .

(n68)Footnote 67. 33 U.S.C. §§ 901-950.

(n69)Footnote 68. 463 F.2d 1331, 1332 (5th Cir. 1972) .

(n70)Footnote 69. 414 U.S. at 579 .

(n71)Footnote 70. Id. The Court observed that American statutes borrowed heavily from Lord Campbell's Act
(portions of which are quoted supra § 81a note 5).

(n72)Footnote 71. Instead, the Court held that it was free to make an independent policy determination. As the
Court explained in its subsequent Higginbotham case:

Among the issues addressed in Gaudet was the measure of survivors' damages. The Court held that
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awards could include compensation for loss of support and services, for funeral expenses, and for loss of
society, but not for mental anguish or grief. The Court recognized that DOHSA, which compensates only
for pecuniary losses, did not allow awards for loss of society. But the ... Court chose not to adopt
DOHSA's pecuniary-loss standard; instead it followed the "clear majority of States" and "the
humanitarian policy of the maritime law," both of which favored recovery for loss of society. 414 U.S.,
at 587-588 . In sum, the Court made a policy determination in Gaudet which differed from the choice
made by Congress when it enacted the Death on the High Seas Act.

Mobil Oil Corp. v. Higginbotham, 436 U.S. 618, 622 (1978) (emphasis added) (citation omitted) (footnote omitted).

(n73)Footnote 72. 414 U.S. at 585 .

(n74)Footnote 73. See cases cited supra note 41.

(n75)Footnote 74. 414 U.S. at 583 (citing The Sea Gull, 21 F. Cas. 909 (No. 12,578) (C.C. Md. 1865)), quoted in
Moragne, 398 U.S. at 387 .

(n76)Footnote 75. 414 U.S. at 588-89 (footnote omitted). In American Export Lines v. Alvez, 446 U.S. 274 (1980)
, the Supreme Court extended the non-statutory maritime remedy for loss of society to the wife of a harbor worker
injured nonfatally in a state's territorial waters.

(n77)Footnote 76. 436 U.S. 618 (1978) .

(n78)Footnote 77. 414 U.S. 573, 588 , reh'g denied, 415 U.S. 986 (1974) .

(n79)Footnote 78. 545 F.2d 422, 435 (5th Cir. 1977) (quoting Law v. Sea Drilling, 510 F.2d 242, 250 , reh'g
denied, 523 F.2d 793 (5th Cir. 1975)) .

(n80)Footnote 79. 436 U.S. at 624 (footnotes omitted).

(n81)Footnote 80. Id. at 625 .

(n82)Footnote 81. The Court explained its decision to continue the proscription against recovery of nonpecuniary
damages in DOHSA cases as follows:

In Moragne, the Court recognized a wrongful-death remedy that supplements federal statutory
remedies. But that holding depended on our conclusion that Congress withheld a statutory remedy in
coastal waters in order to encourage and preserve supplemental remedies. Congress did not limit
DOHSA beneficiaries to recovery of their pecuniary losses in order to encourage the creation of
nonpecuniary supplements. There is a basic difference between filling a gap left by Congress' silence and
rewriting rules that Congress has affirmatively and specifically enacted. In the area covered by the
statute, it would be no more appropriate to prescribe a different measure of damages than to prescribe a
different statute of limitations, or a different class of beneficiaries.

436 U.S. at 625 (citations omitted).

(n83)Footnote 82. Id. at 627-28 (Marshall, J., dissenting). See also Paltell, Damages Under DOHSA, Loss of
Society and Funeral Expenses, 11 J. Mar. L. & Comm. 139, 144 (1979) (arguing that Higginbotham creates a "new and
unfair anomaly of the type that Moragne was intended to eliminate").

(n84)Footnote 83. 477 U.S. 207 (1986) .
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(n85)Footnote 84. 43 U.S.C. §§ 1331-1356.

(n86)Footnote 85. See Williamson v. Petroleum Helicopters, Inc., 32 F. Supp.2d 456 (S.D. Tex. 1999) (following
Tallentire, applying DOHSA, not OCSLA, to case involving a helicoptor transport crashing into the Gulf).

(n87)Footnote 86. 477 U.S. at 211 .

(n88)Footnote 87. DOHSA Section 7 provides:

The provision of any State statute giving or regulating rights of action or remedies for death shall not
be affected by this chapter. Nor shall this chapter apply to the Great Lakes or to any waters within the
territorial limits of any State, or to any navigable waters in the Panama Canal Zone.

(n89)Footnote 88. In refusing to supplement DOHSA with the Louisiana statute, Tallentire held:

[T]he conclusion that the state statutes are pre-empted by DOHSA where it applies is inevitable. As
we held in Higginbotham, Congress has "struck the balance for us" in determining that survivors should
be restricted to the recovery of their pecuniary losses, and when DOHSA "does speak directly to a
question, the courts are not free to 'supplement' Congress' answer so thoroughly that the Act becomes
meaningless." 436 U.S., at 625 .

477 U.S. at 232 .

(n90)Footnote 89. The Court opined:

In sum, the language of § 7 and its legislative history, as well as the congressional purposes
underlying DOHSA, mandate that § 7 be read not as an endorsement of the application of state
wrongful-death statutes to the high seas, but rather as a jurisdictional saving clause. Viewed in this light,
§ 7 serves not to destroy the uniformity of wrongful death remedies on the high seas but to facilitate the
effective and just administration of those remedies. The recognition of concurrent state jurisdiction to
hear DOHSA actions makes available to DOHSA beneficiaries a convenient forum for the decision of
their wrongful death claims.

Id. at 231-32 .

(n91)Footnote 90. Id. at 219-20 .

(n92)Footnote 91. Id. at 220 .

(n93)Footnote 92. The Court in Tallentire noted that DOHSA does not include a survival provision. The Court left
open the issue of whether or not DOHSA could be supplemented by a state survival statute to provide a remedy for
decedent's pain and suffering. Id. at 215 n.1 .

(n94)Footnote 93. 498 U.S. 19 (1990) .

(n95)Footnote 94. Id. at 30 .

(n96)Footnote 95. Id. at 31-32 .

(n97)Footnote 96. Id. at 32 .
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(n98)Footnote 97. The Court explained as follows:

The Jones Act applies when a seaman has been killed as a result of negligence, and it limits recovery
to pecuniary loss. The general maritime claim here alleged that Torregano had been killed as a result of
the unseaworthiness of the vessel. It would be inconsistent with our place in the constitutional scheme
were we to sanction more expansive remedies in a judicially created cause of action in which liability is
without fault than Congress has allowed in cases of death resulting from negligence. We must conclude
that there is no recovery for loss of society in a general maritime action for the wrongful death of a Jones
Act seaman.

Id. at 32-33 .

(n99)Footnote 98. "Today we restore a uniform rule applicable to all actions for the wrongful death of a seaman,
whether under DOHSA, the Jones Act, or general maritime law." Id. at 33 .

(n100)Footnote 99. Id.

(n101)Footnote 100. Id.

(n102)Footnote 101. Id. at 34 ; see also Yamaha Motor Corp., U.S.A. v. Calhoun, 516 U.S. 199, 210 n.7 (1996) .

(n103)Footnote 102. Miles held as follows:

Congress has placed limits on recovery in survival actions that we cannot exceed. Because this case
involves the death of a seaman, we must look to the Jones Act.

The Jones Act/FELA survival provision limits recovery to losses suffered during the decedent's
lifetime. See 45 U.S.C. § 59. This was the established rule under FELA when Congress passed the Jones
Act, incorporating FELA, see St. Louis, I.M. & S.R. Co. [237 U.S. 648] 658 , and it is the rule under the
Jones Act. See Van Beeck [300 U.S. 342] at 347 . Congress has limited the survival right for seamen's
injuries resulting from negligence. As with loss of society in wrongful death actions, this forecloses more
expansive remedies in a general maritime action founded on strict liability. We will not create, under our
admiralty powers, a remedy that is disfavored by a clear majority of the States and that goes well beyond
the limits of Congress' ordered system of recovery for seamen's injury and death. Because Torregano's
estate cannot recover for his lost future income under the Jones Act, it cannot do so under general
maritime law.

498 U.S. at 36 .

(n104)Footnote 103. Apparently seeking a gender-neutral term, the Court coined the term "nonseafarers", defined
as "persons who are neither seamen covered by the Jones Act, 46 U.S.C. App. § 688 (recodified as 46 U.S.C.
§§30104-05), nor longshore workers covered by the Longshore and Harbor Workers' Compensation Act, 33 U.S.C. §
901 et seq. " Id. at 623 n.5 .

(n105)Footnote 104. 516 U.S. 199 (1996) .

(n106)Footnote 105. Id. at 625 n.7 .

(n107)Footnote 106. Id.

(n108)Footnote 107. Id. at 628 .
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(n109)Footnote 108. Id.

(n110)Footnote 109. Id. at 628 . The Court further quoted the Third Circuit: "[T]o read into Moragne the idea that
it was placing a ceiling on recovery for wrongful death, rather than a floor, is somewhat ahistorical." Id.

(n111)Footnote 110. Id. at 627 n.11 .

(n112)Footnote 111. Id. at 629 n.14 .

(n113)Footnote 112. 532 U.S. 811 (2001) .

(n114)Footnote 113. Id. at 815 .

(n115)Footnote 114. Id.

(n116)Footnote 115. Id. at 816-17 .

(n117)Footnote 116. 510 U.S. 443, 455 (1994) .

(n118)Footnote 117. 532 U.S. at 820 .

(n119)Footnote 118. Id.

(n120)Footnote 119. Id. at 821 .
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§ 82. Procedural Considerations in Death Actions

a. Joining Jones Act Wrongful-Death Claims With Wrongful-Death Claims Based on Unseaworthiness

A Jones Act wrongful-death negligence claim arising from the death of a seaman in territorial waters, may not be joined
with negligence or unseaworthiness claims based on state wrongful-death statutes. n1 However, Moragne suggested that
a Jones Act claim for negligence may be joined with a wrongful-death claim in unseaworthiness under the general
maritime law when death occurred in territorial waters where DOHSA does not apply. n2 In subsequent cases
concerning death in territorial waters, lower courts did not question the permissibility of pleading in the alternative
Jones Act negligence claims and general-maritime claims alleging unseaworthiness. And the Supreme Court settled the
issue in Miles v. Apex Marine Corporation when it confirmed this practice. n3

In addition, it has long been agreed that when a seaman is killed on the high seas, a Jones Act negligence claim can be
joined with a DOHSA claim based on unseaworthiness. n4

b. Supplementing Jones Act and DOHSA Wrongful-Death Claims with Survival Actions

While a wrongful-death action allows a decedent's personal representative acting on behalf of a beneficiary to recover
the beneficiary's damages resulting from decedent's death, a survival action allows the representative to assert claims
that the decedent could have asserted had he or she survived. The Jones Act, by incorporation of the Federal Employers'
Liability Act, recognizes both a wrongful-death cause of action and a survival cause of action for losses such as pain
and suffering that the decedent experienced during his lifetime. n5

Unlike the Jones Act, DOHSA has no survival provision. The Supreme Court in Mobil Oil Corporation v.
Higginbotham held that where DOHSA speaks to an issue such as wrongful-death damages recoverable by
beneficiaries, the Act may not be modified or supplemented with state law or general maritime law. n6 But DOHSA
does not address the issue of survival rights. For years courts divided on the question whether DOHSA claims could
coexist in the same action with survival claims under general maritime n7 or state law. n8 In 1998, in Dooley v. Korean
Air Lines Company., n9 the Supreme Court finally took up the issue when it determined that maritime-law survival
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actions cannot be used to supplement DOHSA claims. n10

c. The Right to Jury Trials in Death Actions

The Jones Act by its own terms permits a jury trial, whether a claim is pursued in federal or state court. n11 But actions
such as claims for unseaworthiness are not tried to a jury when they are brought in federal courts based solely on their
admiralty jurisdiction. n12

If a seaman's representative sues in admiralty for unseaworthiness and at law for Jones Act negligence, he must do so in
a single proceeding because these claims are alternative grounds of recovery for a single cause of action. n13 In Romero
v. International Terminal Operating Company, n14 the Supreme Court held that a seaman could bring a general
maritime unseaworthiness claim against his employer on the "law side" of a federal court pendent to the court's
federal-question jurisdiction of his Jones Act claim. n15 It was a logical next step for the Court to hold that admiralty
claims, when joined with civil claims such as Jones Act claims asserted on the "law" side of the federal court, could be
tried to a jury when both claims arise out of one set of facts. This was the holding of the Supreme Court in Fitzgerald v.
United States Lines Company. n16

DOHSA once provided that the personal representative of a decedent could maintain suit "in the district courts of the
United States, in admiralty." n17 Some courts suggested that this provision mandates a non-jury trial under the
admiralty jurisdiction of the federal district courts. n18 But following Fitzgerald courts have held that DOHSA
admiralty claims can be tried to a jury when joined with claims that provide a right to jury trial -- for example, claims
brought under the Jones Act -- when all claims arise out of the same occurrence. n19 In addition, by virtue of the
Saving-to-Suitors Clause of the Judiciary Act of 1789, n20 a plaintiff who can claim diversity jurisdiction, is permitted
a jury trial of an admiralty claim in district court. n21 In addition, DOHSA has its own "saving clause" n22 if the claim
is brought in state courts. n23

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPersonal InjuriesDeath ActionsDeath on the High Seas ActProcedureAdmiralty LawPersonal
InjuriesDeath ActionsWrongful Death & SurvivalSurvival ActionsAdmiralty LawPersonal InjuriesMaritime Workers'
ClaimsJones ActProcedureChoice of LawAdmiralty LawPersonal InjuriesMaritime Workers' ClaimsJones
ActProcedureJury TrialsAdmiralty LawPersonal InjuriesMaritime Workers' ClaimsUnseaworthinessGeneral Overview

FOOTNOTES:
(n1)Footnote 1. In Gillespie v. U.S. Steel Corp., 379 U.S. 148 (1964) , a seaman drowned while boarding the
defendant's ship in the territorial waters of Ohio. His mother, as administratrix, commenced an action in district court,
claiming wrongful-death damages in negligence under the Jones Act and in unseaworthiness under the Ohio
wrongful-death statute, and also claiming surviving personal-injury damages for pain and suffering under the Jones Act,
the Ohio survival statute, and the general maritime law. The district court judge struck out all claims except those under
the Jones Act, which he held provided the exclusive remedial scheme, and the Sixth Circuit affirmed. Relying upon
Lindgren v. United States, 281 U.S. 38 (1930) , the Supreme Court affirmed, holding that the Jones Act had created a
remedy for seamen's wrongful death that excluded any remedy based on state wrongful-death statutes. However, the
Court held that survival damages for pain and suffering could be asserted based on negligence pursuant to the Jones Act
and based on unseaworthiness pursuant to the state's survival statute.

(n2)Footnote 2. According to Moragne,

The Court's ruling in Gillespie was only that the Jones Act ... "necessarily supersedes the application
of the death statutes of the several States. The ruling thus does not disturb the seaman's rights under
general maritime law, existing alongside his Jones Act claim, to sue his employer for injuries caused by
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unseaworthiness, or for death on the high seas caused by unseaworthiness. ... [T]he remedy under general
maritime law that will be made available by our overruling today of The Harrisburg seems to be beyond
the preclusive effect of the Jones Act as interpreted in Gillespie. The existence of a maritime remedy for
deaths of seamen in territorial waters will further, rather than hinder, "uniformity in the exercise of
admiralty jurisdiction"; and, of course, no question of preclusion of a federal remedy was before the
Court in Gillespie or its predecessor, Lindgren v. United States, since no such remedy was thought to
exist at the time those cases were decided.

398 U.S. at 396 n.12 (1970) (quoting Gillespie, 379 U.S. at 148 ) (citations omitted); see also In re Dearborn
Marine Serv., Inc., 499 F.2d 263, 270 n.10 (5th Cir. 1974) .

(n3)Footnote 3. See 498 U.S. 19, 27-30 (1990) .

(n4)Footnote 4. See Miles, 498 U.S. at 19 , 29 (citing Kernan v. American Dredging Co., 355 U.S. 426, 430 n.4
(1958)) ; Heath v. American Sail Training Ass'n, 644 F. Supp. 1459 (D.R.I. 1986) :

The statements of claim brought in pursuance of the Jones Act, are plainly outside of the prescriptive
reach of DOHSA. The two remedies may be pleaded in the alternative. Tallentire does not presume to
alter this well settled rule. Any argument in favor of DOHSA occupation of the Jones Act field is
meritless.

Id. at 1467 (citations omitted); accord Doyle v. Albatross Tanker Corp., 260 F. Supp. 303 (S.D.N.Y. 1965) , aff'd,
367 F.2d 465 (2d Cir. 1966) .

(n5)Footnote 5. Miles, 498 U.S. at 33 ; see infra § 84b.

(n6)Footnote 6. 436 U.S. 618, 625 (1978) .

(n7)Footnote 7. The First and Eleventh Circuits agreed with the position taken by the Fifth Circuit in Azzopardi v.
Ocean Drilling & Exploration Co., 742 F.2d 890 (5th Cir. 1984) , maintaining that Higginbotham does not preclude the
use of a general maritime--law survival action to supplement the recovery allowed under DOHSA:

The seminal proposition in our analysis is that a wrongful death action and a survival action are two
distinct types of claims. In simplest terms, the wrongful death action is to recover damages to
beneficiaries resulting from the decedent's death, the survival action to recover damages the decedent
could have recovered but for his death. ... The legislative history of DOHSA gives no indication that the
statute was intended to affect survival actions. ... Like DOHSA itself, Higginbotham treats solely
wrongful death and wrongful death damages; it does not address survival actions.

. ...

... Given this, Higginbotham cannot be read as authority for the proposition that DOHSA precludes a
survival action in the case of deaths occurring on the high seas.

... Since DOHSA is a wrongful death statute which, whether through inadvertence or design, does
not address survival of actions, it is entirely appropriate that the courts should fill what would otherwise
be a legislative void by allowing the general maritime law survival action based on Moragne to
supplement DOHSA. All of the post-Higginbotham decisions on this question which research has
brought to light reach this conclusion.
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Id. at 893-94 .

Accord Gray v. Lockheed Aeronautical Systems Co., 125 F.3d 1371 (11th Cir. 1997) (allowing survival claim for
pain and suffering; discerning no clear evidence that Congress intended DOHSA to bar recovery from a survival
action); Graham v. Milky Way Barges, 811 F.2d 881, 892 (5th Cir. 1987) (quoting Azzopardi, 742 F.2d at 890 );
Casaceli v. Martech Int'l, Inc., 774 F.2d 1322 (5th Cir. 1985) , cert. denied, 475 U.S. 1108 (1986) ; In re Merry
Shipping Co., 650 F.2d 622 (5th Cir. Unit B July 1981) , overruled on other grounds by Guevara v. Maritime Overseas
Corp., 59 F.3d 1496 (5th Cir. 1995) ; Barbe v. Drummond, 507 F.2d 794 (1st Cir. 1974) . See also Favaloro v. S/S
Golden Gate, 687 F. Supp. 475 (N.D. Cal. 1987) (emphasizing that the source of the survival action is general maritime
law and not state law); Chute v. United States, 466 F. Supp. 61 (D. Mass. 1978) , related case, 610 F.2d 7 (1st Cir.
1979) , cert. denied, 446 U.S. 936 (1980) .

More recently, the Ninth and District of Columbia Circuits disagreed. See In re Korean Air Lines Disaster of
September 1, 1983 ( Dooley v. Korean Air Lines Co.), 117 F.3d 1477 (D.C. Cir. 1997) , aff'd, 524 U.S. 116 (1998) :

Assume general maritime law provides a survival action in some cases (we do not decide whether it
does). ...

Higginbotham... instructs the lower federal courts not to extend the general maritime law to areas in
which Congress has already legislated. For deaths on the high seas, Congress decided who may sue and
for what. Judge-made general maritime law may not override such congressional judgments, however
ancient those judgments may happen to be. Congress made the law and it is up to Congress to change it.

. ...

While the contours of [the] proposed survival action for deaths on the high seas are uncertain, they
presumably would allow a decedent's estate to recover compensation for the decedent's injuries. This
would necessarily expand the class of beneficiaries in the Death on the High Seas Act, which does not
include decedents' estates. Yet Higginbotham held that "it would be no more appropriate to prescribe a
different measure of damages than to prescribe ... a different class of beneficiaries." ...

. ...

Because the Death on the High Seas Act is a "wrongful death" statute, plaintiffs insist it has no
bearing on survival remedies. They have missed the point. That the Act provides remedies only to certain
surviving relatives for their losses and provides no compensation for the decedent's own losses is the
very reason why courts may not create a survival remedy. The Act explicitly limits beneficiaries to a
particular group of surviving relatives, and it explicitly limits the recoverable damages to pecuniary
losses suffered by the members of that group. There are limits of recovery and a court may neither
expand nor contract them. Calling the Act a wrongful death statute does nothing more than describe the
manner in which Congress restricted the beneficiary class and the recoverable damages. It does not
deprive those restrictions of their significance.

Id. at 1481-83 . See also Saavedra v. Korean Air Lines Co., 93 F.3d 547 (9th Cir. 1996) (refusing to allow a general
maritime survival claim for pain and suffering to supplement a DOHSA claim; reasoning that because DOHSA does not
permit recovery for nonpecuniary damages, the court could not allow a survival action that allows recovery for
nonpecuniary damages).

(n8)Footnote 8. See, e.g., Offshore Logistics v. Tallentire, 477 U.S. 207 (1986) . The Court in Tallentire noted that
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state statutes sometimes permit a survival action for the pain and suffering experienced before death, but it avoided
addressing the issue directly. The Court stated:

DOHSA does not include a survival provision authorizing recovery for pain and suffering before
death. We do not address the issue whether the DOHSA recovery for the beneficiaries' pecuniary loss
may be "supplemented" by a recovery for the decedent's pain and suffering before death under the
survival provision of some conceivably applicable state statute that is intended to apply on the high seas.

Id. at 215 n.1 (citing Barbe, 507 F.2d at 794 ).

Dugas v. National Aircraft Corp., 438 F.2d 1386 (3d Cir. 1971) held that DOHSA preempts only actions for
wrongful death, and does not preclude recovery of additional damages for decedent's pain and suffering allowable under
Pennsylvania's Survival Act:

The DOHSA is framed as a wrongful death statute in that it compensates relatives of the deceased
for their loss. Courts have clearly held that the need for uniformity requires that the Act supersede any
state wrongful death statute. However, it is not so clear whether the Act preempts the separate and
distinct remedy encompassed in state survival statutes which preserve in the administrator of the
decedent's estate that cause of action for pain and suffering which the decedent had until the moment of
her death and for the earnings the decedent would have made in her lifetime, less her probable cost of
maintenance, reduced to present worth. The DOHSA is silent on the question. ... Although the Supreme
Court has not spoken definitively on the problem, dicta in several recent cases suggest that recovery
under a state survival statute would not be precluded under the DOHSA. Thus, the Court in Kernan v.
American Dredging Co., stated, "Where death occurs beyond a marine league from state shores, the
Death on the High Seas Act (1920), 41 Stat. 537, 46 U.S. C. §§ 761-768, provides a remedy for wrongful
death. Presumably any claims, based on unseaworthiness, for damages accrued prior to the decedent's
death would survive, at least if a pertinent state statute is effective to bring about a survival of the
seaman's right." 355 U.S. 426, 430 n.4, 78 S. Ct. 394, 2 L.Ed.2d 382 (1958) .

Id. at 1388-89 (footnotes omitted).

See Palischak v. Allied Signal Aerospace Co., 893 F. Supp. 341 (D.N.J. 1995) (claim for pain and suffering under
state survival statute); Snyder v. Whittaker Corp., 839 F.2d 1085 (5th Cir. 1988) (allowing pendent cause of action for
decedent's pain and suffering under Texas Survival Statute).

Although it has been held that DOHSA does not preempt state survival statutes, it has also been held that general
maritime law does preempt state survival statutes, where the death occurred in the state's territorial waters. See Mayer
v. Cornell Univ., Inc., 909 F. Supp. 81 (N.D.N.Y. 1994) (citing Preston v. Frantz, 11 F.3d 357 (2d Cir. 1993))
(declaring the rule in the Second Circuit); Evich v. Morris, 819 F.2d 256, 257-58 (9th Cir.) , cert. denied, 484 U.S. 914
(1987) (in action for death of a seaman, federal maritime law preempts Alaska survival statute).

(n9)Footnote 9. 524 U.S. 116, 118 S. Ct. 1890 (1998) , aff'g In re Korean Air Lines Disaster of September 1, 1983
( Dooley v. Korean Air Lines Co.), 117 F.3d 1477 (D.C. Cir. 1997) .

(n10)Footnote 10. The language of the decision seems absolute:

DOHSA expresses Congress' judgment that there should be no such cause of action in cases of death
on the high seas. By authorizing only certain surviving relatives to recover damages, and by limiting
damages to the pecuniary losses sustained by those relatives, Congress provided the exclusive recovery
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for deaths that occur on the high seas. ...

...Even in the exercise of our admiralty jurisdiction, we will not upset the balance struck by Congress
by authorizing a cause of action with which Congress was certainly familiar but nonetheless declined to
adopt.

In sum, Congress has spoken on the availability of a survival action, the losses to be recovered, and
the beneficiaries, in cases of death on the high seas. Because Congress has chosen not to authorize a
survival action for a decedent's pre-death pain and suffering, there can be no general maritime survival
action for such damages.

Id. at 1894-95 . But the Court did not discuss the Tallentire decision, nor did it specifically apply its conclusion to
survival claims under state statutes.

Because the Court determined that Congress left no room for survival claims when it adopted DOHSA, the Court
again excused itself from deciding whether such a claim even exists in maritime law. Id. at n.2. See Miles, 498 U.S. at
34 (declining to address whether a survival right exists in the general maritime-law death remedy created by Moragne)
Compare Yamaha Motor Corp., U.S.A. v. Calhoun, 516 U.S. 199, 210 n.7 (1996) , where the Court "assume[d] without
deciding that Moragne ... provides a survival action."

(n11)Footnote 11. 46 U.S.C. § 688 (recodified as 46 U.S.C. §30104); Engel v. Davenport, 271 U.S. 33 (1926) .

(n12)Footnote 12. Fed. R. Civ. P. 38(e); see Waring v. Clarke, 46 U.S. (5 How.) 441 (1847) ; Parsons v. Bedford,
28 U.S. (3 Pet.) 433 (1830) .

(n13)Footnote 13. See McAllister v. Magnolia Petroleum Co., 357 U.S. 221, 224 (1958) (citing Baltimore S.S. Co.
v. Phillips, 274 U.S. 316 (1927) , which held that a judgment in a seaman's claim for unseaworthiness was a bar to his
subsequent Jones Act action for the same injuries).

(n14)Footnote 14. 358 U.S. 354 (1959) .

(n15)Footnote 15. Id. at 380 . In district court, plaintiff brought claims against his employer under the Jones Act
and under general maritime law, inter alia, for unseaworthiness. The district court dismissed the Jones Act claim for
lack of subject-matter jurisdiction. The court also dismissed the general-maritime law claims against the employer for
lack of subject-matter jurisdiction because the parties were not of diverse citizenship, and 28 U.S.C. § 1331 did not
confer jurisdiction over general maritime-law claims.

The Supreme Court reinstated plaintiff's Jones Act claims, finding that the district court had jurisdiction to determine
whether the claim stated a cause of action. The Court held that the Jones Act's independent basis of jurisdiction under
28 U.S.C. § 1331 allowed the court to assert pendent jurisdiction of general maritime law claims. The Court reserved
judgment on whether the pendent claims could be tried to a jury. Id. at 381 .

(n16)Footnote 16.

While this Court has held that the Seventh Amendment does not require jury trials in admiralty cases,
neither that Amendment nor any other provision of the Constitution forbids them. Nor does any statute of
Congress or Rule of Procedure, Civil or Admiralty, forbid jury trials in maritime cases. ... Only one trier
of fact should be used for the trial of what is essentially one lawsuit to settle one claim split conceptually
into separate parts because of historical developments. And since Congress in the Jones Act has declared
that the negligence part of the claim shall be tried by a jury, we would not be free, even if we wished, to
require submission of all the claims to the judge alone. Therefore, the jury, a time-honored institution in
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our jurisprudence, is the only tribunal competent under the present congressional enactments to try all the
claims. Accordingly, we hold that a maintenance and cure claim joined with a Jones Act claim must be
submitted to the jury when both arise out of one set of facts. The seaman in this case was therefore
entitled to a jury trial as of right on his maintenance and cure claim.

374 U.S. 16, 20-21 (1963) , reh'g denied, 375 U.S. 870 (1963) (footnotes omitted).

See also Simko v. C & C Marine Maintenance Co., 594 F.2d 960 (3d Cir.) , cert. denied, 444 U.S. 833 (1979)
(admiralty claims may be left to be determined by jury after directed verdict granted in favor of defendant on plaintiff's
Jones Act claim); Bartholomew v. Universe Tankships, Inc., 263 F.2d 437 (2d Cir. 1959) (Jones Act claim) , cert.
denied, 359 U.S. 1000 (1959) ; Woosley v. Mike Hooks, Inc., 603 F. Supp. 1190 (W.D. La. 1985) (maritime claims
will be tried to a jury with Jones Act claims arising out of the same occurrence, although maritime claims carry no right
to a jury trial); In re Berkley Curtis Bay Co., 569 F. Supp. 1491 (S.D.N.Y. 1983) (plaintiffs' Jones-Act jury right
prevailed over any of defendants' expectations of receiving a non-jury trial in admiralty); Cunningham v. Rendez-vous,
Inc., 1982 A.M.C. 1664 (E.D. Va. 1981) , aff'd in part, vacated and remanded in part,, 699 F.2d 676 (4th Cir. 1983)
(Jones Act negligence and general maritime-law unseaworthiness claims tried to a jury in death action); Mattes v.
National Hellenic Am. Line, S. A., 427 F. Supp. 619 (S.D.N.Y. 1977) (Jones Act claim); cf. Skoldberg v. Villani, 601 F.
Supp. 981 (S.D.N.Y. 1985) (jury has no special competence in calculating damages for loss of society, and pain and
suffering, that would warrant empaneling an advisory jury in an admiralty case).

(n17)Footnote 17. 46 U.S.C. § 761 (recodified as 46 U.S.C. §30302).

(n18)Footnote 18. See, e.g., Curry v. Chevron, USA, 779 F.2d 272, 274 n.1, (5th Cir. 1985) ("DOHSA actions are
brought in admiralty and as such no jury trial may be had."); Higa v. Transocean Airlines, 230 F.2d 780 (9th Cir. 1955)
, cert. dismissed, 352 U.S. 802 (1956) ; Friedman v. Mitsubishi Aircraft Int'l, Inc., 678 F. Supp. 1064 (S.D.N.Y. 1988)
(finding that DOHSA plaintiff has no right to a jury trial of wrongful-death claims since DOHSA provides a remedy in
admiralty; but not deciding whether state survival claims may be tried to a jury); Favaloro v. S/S Golden Gate, 687 F.
Supp. 475 (N.D. Cal. 1987) .

(n19)Footnote 19. In Red Star Towing & Transp. Co. v. The "Ming Giant," 552 F. Supp. 367 (S.D.N.Y. 1982) , the
widow of a tug's mate filed Jones Act, DOHSA, and general-maritime wrongful-death claims against owners of two
vessels when her husband was killed in a collision between the tug and another vessel. Denying the tug owner's motion
to strike plaintiff's demand for jury trial, the court held that the Jones Act jury may be used to try the DOHSA claims,
stating:

It is surely preferable as a matter of rational procedure for the claims on each leg of the liability and
contribution triangle to be tried by the same trier of fact. ... The Supreme Court's Fitzgerald decision
seems fairly to imply that the general law of admiralty holds no obstacle and indeed encourages such a
procedure. DOHSA should not be construed to forbid the employment of a jury, at least in a case that
presents such valid reasons for its use.

Id. at 374-75 (citing Fitzgerald, 374 U.S. at 20 ). The Ming Giant court suggested that DOHSA claims are triable to
a jury in federal court if jurisdiction also exists based on diversity. It noted first that the Supreme Court in Moragne
stated in passing that it found in DOHSA " 'no expression of policy bearing on' any 'desire to avoid the presentation of
wrongful death claims to juries'." 552 F. Supp. at 373 (quoting Moragne, 398 U.S. at 400 n.14 ). The court then stated
that Higginbotham left open the issue of whether a general maritime remedy exists independent of DOHSA, carrying
the right to jury trial for death in international waters. Id. (citing Mobil Oil Corp. v. Higginbotham, 436 U.S. 618
(1978)) .

Compare Tallentire, which involved consolidated cases arising from the deaths at sea of two offshore workers. The
Court of Appeals initially held that DOHSA plaintiff Taylor, in federal court solely by virtue of admiralty jurisdiction,
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had no right to jury trial. The court held that plaintiff Tallentire, who was of diverse citizenship from the defendant,
could have a jury trial on claims based on DOHSA and state law. But the Supreme Court held that DOHSA provided
the sole predicate of defendant's liability. 754 F.2d 1274 (5th Cir. 1985) , rev'd on other grounds, 477 U.S. 207
(1986) . on remand, 800 F.2d 1390 , the Court of Appeals reversed its holding that plaintiff Tallentire was entitled to a
jury trial, because "Mrs.Tallentire's action under DOHSA is cognizable only in admiralty and she is not entitled to a jury
trial," since she no longer had the benefit of her state-law claim based on diversity jurisdiction. Id. at 1391 .

In Favaloro, 687 F. Supp. at 481 , the district court suggested that some plaintiffs in the consolidated actions
obtained a right to trial by jury by "couch[ing]their claims both as maritime claims under Rule 9(h) of the Federal Rules
of Civil Procedure, and as diversity claims." As to the complaints in the consolidated actions that rested solely on
admiralty jurisdiction, however, the jury would act only in an advisory capacity.

Claims against the United States under the Suits in Admiralty Act, 46 U.S.C. § 742 (recodified as 46 U.S.C. §30901 et
seq.), or the Public Vessels Act must be tried non-jury. See, e.g., Palischak v. Allied Signal Aerospace Co., 893 F.
Supp. 341 (D.N.J. 1995) (when claims providing a right to jury trial were brought against both private defendants and
the United States, the jury would only be advisory in the actions against the United States).

(n20)Footnote 20. The district courts shall have original jurisdiction exclusive of the courts of the States, of:

(1)Any civil case of admiralty or maritime jurisdiction, saving to suitors in all cases all other
remedies to which they are otherwise entitled.

28 U.S.C. § 1333(1).

(n21)Footnote 21. See Powell v. Offshore Navigation, Inc., 644 F.2d 1063 (5th Cir. Unit A May 1981) (dictum) ,
cert. denied, 454 U.S. 972 (1981) :

[A]ny claim brought under admiralty jurisdiction but falling under the saving-to-suitors clause (i.e.,
any in personam maritime claim) may also be brought in federal court as a diversity action, provided of
course that the plaintiff establishes diversity and the requisite jurisdictional amount.

Id. at 1068 ; Ghotra v. Bandila Shipping, Inc., 1997 A.M.C. 1936 (9th Cir. 1997) (remanding for jury trial on all
claims, finding "nothing inherently incongruous about bringing an in rem and an in personam claim together before the
jury when the claims arise out of a single occurrence"). But cf. Heyl v. Carnival Cruise Lines, 1981 A.M.C. 2393 , noted
at 625 F.2d 1012 (5th Cir.) , cert. denied, 449 U.S. 1066, 101 S. Ct. 795, 66 L. Ed. 2d 611 (1980) (Since DOHSA
provides the exclusive remedy for death of a cruise-ship passenger on the high seas, the Act is the sole basis for
jurisdiction; therefore, the district court did not err in denying plaintiff's motion to amend the complaint to allege
diversity jurisdiction and obtain a jury trial.).

Courts also disagree on the right to jury trial when admiralty claims with nondiverse parties are joined with diversity
actions. The Fifth Circuit in Powell found that complete diversity and with it the right to a jury trial were destroyed by
joining a diversity claim with an admiralty claim against a nondiverse party. But cf. Vodusek v. Bayliner Marine Corp.,
71 F.3d 148 (4th Cir. 1995) (rejecting Powell and allowing a jury trial); Hassinger v. Tideland Elec. Membership
Corp., 627 F. Supp. 65 (E.D.N.C. 1985) , aff'd, 781 F.2d 1022 (4th Cir. 1986) ; (finding admiralty claim so interrelated
to diversity claim as to require a single trial, so jury right outweighed admiralty non-jury tradition):

If the court, in examining the diversity component of a combined action, determines that the
non-diverse party sought to be joined under its admiralty jurisdiction is an "indispensable" party to the
diversity action, then diversity jurisdiction (and jury trial right) will be denied.
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Id. at 76 . See also Coppola v. O'Neal, 1988 A.M.C. 625 (D. Md. 1987) (following Hassinger, joinder of nondiverse
admiralty claim does not destroy diversity jurisdiction as to the other cause of action); Clark v. Solomon Navigation,
Ltd., 631 F. Supp. 1275, 1277 n.1 (S.D.N.Y. 1986) (granting jury trial to injured river pilot on admiralty claims because
jurisdiction was founded in diversity).

(n22)Footnote 22.

The provisions of any State statute giving or regulating rights of action or remedies for death shall
not be affected by this chapter. Nor shall this Act apply to the Great Lakes or to any waters within the
territorial limits of any State, or to any navigable waters in the Panama Canal Zone.

46 U.S.C. § 767 (recodified as 46 U.S.C. §30308). that allows a plaintiff a jury trial

(n23)Footnote 23. See Tallentire, 477 U.S. at 222-23 . Generally, a plaintiff who sues under the Saving Clause is
entitled to a jury because his remedies "at law" have been "saved," The Moses Taylor, 71 U.S. 411 (1867) , and
admiralty is not the basis for jurisdiction. See also the discussion supra § 81b.
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§ 83. Parties and Beneficiaries

a. Parties

[1] Plaintiffs

Both the Death on the High Seas Act (DOHSA) and the Jones Act designate the decedent's personal representative as
the proper party to bring an action for wrongful death. n1 The decedent's personal representative is also the proper
plaintiff in Moragne actions. n2

In an action for pain and suffering, DOHSA allows substitution of a decedent's personal representative as a party
plaintiff if the decedent filed a suit in admiralty for personal injury suffered on the high seas but died as a result of the
wrongful act before judgment on his claim. n3 The same is possible under the Jones Act n4

A representative holds the amount recovered on the wrongful-death actions and survival actions, not on behalf of the
estate, but as a trustee for the benefit of those persons on whose behalf the relevant statute authorizes recovery. n5 The
individual beneficiaries do not have standing to sue because of the risk of conflict of interest. n6

[2] Defendants

If a seaman dies from injuries suffered in the course of his employment, the Jones Act allows a death action in
personam against the decedent's employer. n7 If the decedent's personal representative, as plaintiff, claims that the
deceased seaman was fatally injured onboard an unseaworthy vessel, the representative may also sue the vessel in rem
under DOHSA if the death or injury occurred beyond one marine league from the shore, n8 or under the general
maritime law if the death or injury occurred within territorial waters. n9 In addition, the representative can bring an in
personam claim against the shipowner under DOHSA n10 or under the general maritime law, for breach of the duty to
provide the seaman a seaworthy vessel. n11

In claims for negligence or products liability in the death of a seaman, DOHSA allows an action against a defendant
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who was not the seaman's employer. n12 In the death of a nonseaman, DOHSA allows an action in rem or in personam,
"against the vessel, person or corporation which would have been liable if death had not ensued." n13

A general maritime death action or a DOHSA claim may be brought against the United States pursuant to the Public
Vessels Act or Suits in Admiralty Act n14 under circumstances in which a private party could be sued. n15

b. Beneficiaries

The Death on the High Seas Act provides for recovery by "the decedent's wife, husband, n16 parent, n17 child, n18 or
dependent relative," n19 collectively, n20 in proportion to the loss they have suffered because of the decedent's death.
The Jones Act, incorporating FELA, permits recovery in the alternative: n21 "surviving widow n22 or husband and
children n23 of such employee; and, if none, then of such employee's parents; n24 and, if none, then of the next of kin
dependent upon such employee." n25 Courts have often borrowed state law in fashioning rules on Jones Act
beneficiaries because there is no federal law of domestic relations. n26 Neither DOHSA nor the Jones Act expressly
conditions recovery on behalf of a spouse, child or parent upon a showing of dependence, n27 but such evidence will, of
course, affect the amount of damages awarded. n28

In its decision in Moragne v. States Marine Lines, the Supreme Court declined to determine proper beneficiaries in a
claim brought under general maritime law. But the Court identified federal death statutes -- DOHSA, Jones Act, and
LHWCA -- as potential models. n29 In determining the proper beneficiaries in Moragne actions, courts have looked
first to these statutes for guidance, and they have concluded, in keeping with the spirit of Moragne, that the collective
schedule of beneficiaries provided for under DOHSA should control. n30 Thus, it has been established that Moragne
beneficiaries recover collectively, not in the alternative. n31 In addition, the adoption of DOHSA policies has provided
precedent for determining the rights of nondependent relatives, n32 stepchildren, n33 and posthumous children, n34 and
for resolving problems of illegitimacy, n35 bigamy, n36 divorce, n37 and non-marital cohabitation relationships. n38

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPersonal InjuriesDeath ActionsDeath on the High Seas ActBeneficiariesAdmiralty LawPersonal
InjuriesDeath ActionsDeath on the High Seas ActProcedureAdmiralty LawPersonal InjuriesDeath ActionsWrongful
Death & SurvivalSurvival ActionsAdmiralty LawPersonal InjuriesMaritime Workers' ClaimsJones
ActProcedureJurisdictionEstate, Gift & Trust LawProbatePersonal RepresentativesClaims By & Against

FOOTNOTES:
(n1)Footnote 1. Only the personal representative and not a beneficiary has the right to sue under both the Jones Act
and DOHSA. Civil v. Waterman S.S. Corp., 217 F.2d 94, 98 (2d Cir. 1954) ; accord American R.R. Co. v. Birch, 224
U.S. 547 (1912) (interpreting analogous section of FELA: the widow and son of deceased railway employee may not
bring action in their own names, as Congress selected the "personal representative," and not the heirs, as proper
plaintiff); Alcabasa v. Korean Air Lines Co., 62 F.3d 404, 407(1995) (citing 2 Benedict on Admiralty, Ch. VII § 83 (7th
ed. rev. 1995)) ("Under DOHSA, only the personal representative of the deceased may bring suit for wrongful death.");
see also Ivy v. Security Barge Lines, Inc., 585 F.2d 732 (5th Cir. 1978) , rev'd, 606 F.2d 524 (1979) (en banc) , cert.
denied, 446 U.S. 956 (1980) (when father of deceased seaman lost his position as administrator of the estate, he also
lost the authority to sue under the Jones Act as personal representative of deceased seamen); Cao v. Nguyen, 1993
A.M.C. 2084 (E.D.La. 1992) ; Favaloro v. S/S Golden Gate, 687 F. Supp. 475 (N.D. Cal. 1987) (directing plaintiffs to
amend complaint to comply with DOHSA requirement that wrongful-death action be brought only by the personal
representative of decedent's estate); Benoit v. Fireman's Fund Ins. Co., 355 So. 2d 892 (La. 1978) (settlement signed by
former wife of seaman and children invalid because not approved by the personal representative); O'Neill v. Cunard
White Star Ltd., 69 F. Supp. 943 (S.D.N.Y. 1946) (dependent widow may not sue individually, but only as
administratrix).
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The Supreme Court has held that a "personal representative" is a court-appointed executor or administrator of the
decedent's estate, and not just an heir. Briggs v. Walker, 171 U.S. 466 (1898) ; Reading Co. v. Koons, 271 U.S. 58, 60
(1926) ("[T]he administrator ... is the only person authorized by the statute [FELA] to maintain the action."). See also
Marcano v. Offshore Venezuela, C.A., 497 F. Supp. 204 (E.D. La. 1980) (widow cannot sue under Jones Act unless a
court designates her as administratrix; her contention that Venezuelan law permits her to become administratrix of
decedent's estate even without judicial designation is rejected); Pioneer Leyte, 1970 A.M.C. 1694 (C.D. Cal. 1969)
(district court had no jurisdiction under DOHSA where the plaintiff held a power of attorney authorizing a lawsuit on
behalf of the decedents' relatives, but was not duly-appointed executrix or administratrix of any of decedents' estates);
Feliu v. Grace Line, Inc., 97 F. Supp. 441 (S.D.N.Y. 1951) (since under the Jones Act the personal representative can
sue as a statutory trustee in a court of a state other than that of his domicile, an administrator properly appointed by a
Honduran court had the capacity to sue in this country without ancillary letters of administration.); In re Cosmopolitan
Shipping Co., S.A., 453 F. Supp. 265 (S.D.N.Y. 1978) (In a limitation proceeding, Italian claimants who filed a
wrongful-death claim without evidence of due appointment as personal representatives of deceased Italian seaman,
designated a law firm to represent their interests. The court allowed them sixty days in which to obtain proper
authorization from an Italian court, announcing, "[T]he term personal representative requires some designation by a
court that the individual seeking to prosecute the wrongful death action is an administrator of the decedent's estate." Id.
at 266 .); cf. Fornaris v. American Surety Co., 183 F. Supp. 339 (D.P.R. 1960) (since it is the personal representative,
and not the beneficiaries, who has a right to sue under DOHSA, beneficiaries may not maintain the suit even though
they may be deemed to be personal representatives under the law of their domicile; plaintiffs granted leave to amend the
complaint after appointment of an administrator). But see Lang v. Texas & Pac. Ry., 624 F.2d 1275 (5th Cir. 1980)
(Although the wife of the deceased railway worker had not been appointed administratrix of the estate at the time her
FELA action was commenced, and did not attain that status until after the jury verdict was rendered, court concluded
that defendants, who had failed to plead lack of capacity during the trial, had suffered no prejudice, and denied their
motion for a new trial:

It is true, as the appellants contend, that only apersonal representative may enforce the action. This
limitation on enforcement, however, is not for the purpose of assuring that the proper party be before the
court, but rather to assure all beneficiaries and heirs access to whatever funds might result from the
litigation and to guarantee that the railroad will not be subject to multiple recoveries. ... It would be a
different situation if the appellee had never become the personal representative of the deceased because
then the railroad could be subject to multiple recoveries.

Id. at 1276-77 .

(n2)Footnote 2. See Futch v. Midland Enter., Inc., 344 F. Supp. 324 (M.D. La. 1972) , aff'd, 471 F.2d 1195 (5th
Cir. 1973) (general maritime law follows rule of Jones Act and DOHSA that only an authorized personal representative
is the proper plaintiff in death actions); see also C.V. Sea Witch, 1976 A.M.C. 2498 (S.D.N.Y. 1976) (problem of
foreign representatives discussed); Renner v. Rockwell Int'l Corp., 403 F. Supp. 849, 851 (C.D. Cal. 1975) (citing 2
Benedict on Admiralty, Ch. VII § 85 (7th ed. rev. 1975)), vacated and remanded, 587 F.2d 1030 (9th Cir. 1978) ;
Higginbotham v. Mobil Oil Corp., 360 F. Supp. 1140 (W.D. La. 1973) , aff'd in part, rev'd in part, 545 F.2d 422 (5th
Cir. 1977) , rev'd on other grounds, 436 U.S. 618 (1978) ; Savoie v. Nolty J. Theriot, Inc., 396 F. Supp. 973 (E.D. La.
1972) ; Green v. Ross, 338 F. Supp. 365 (S.D. Fla. 1972) , aff'd, 481 F.2d 102 (5th Cir.) , cert. denied, 414 U.S. 1068
(1973) ; Bryant v. United States, 1972 A.M.C. 1363 (M.D. Fla 1971) . But see Landry v. Two R. Drilling Co., 511 F.2d
138 (5th Cir.) , reh'g denied, 517 F.2d 675 (5th Cir. 1975) , in which the court allowed the action to proceed through
the seaman's widow, despite the defendant's general denial of her authority to sue as testamentary executor. Undisputed
evidence that she was his widow and that her children were his, was held sufficient to establish her authority as
"personal representative." Mungin v. Calmar S.S. Corp., 342 F. Supp. 479, 481 (D. Md. 1972) (permitting five
illegitimate children of decedent to bring Moragne action in their personal capacities despite claims filed in the same
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action by decedent's wife as personal representative, because at the time -- nearly two years after Moragne was ecided --
the court found "yet no requirement that the personal representative bring a Moragne action").

(n3)Footnote 3. 46 U.S.C. § 765 (recodified as 46 U.S.C. §30305). The action of the decedent for his pain and
suffering does not survive under DOHSA. Thus, this section is more of a revival than a survival provision. See Decker
v. Moore-McCormack Lines, Inc., 91 F. Supp. 560, 561 (D. Mass. 1950) ("If reduced to an action at law before death
occurs, then such action [for personal injuries] might survive."); Pickles v. Leyland & Co., 10 F.2d 371, 372 (D. Mass.
1925) (Under this section, "a suit survives which is brought by an injured person who dies after its commencement. This
survival, however, is not that of a cause of action, but of an action actually begun.").

However, the cause of action for decedent's pain and suffering apparently survives pursuant to the general maritime
law. See supra § 84b.

(n4)Footnote 4. See discussion supra § 81c.

(n5)Footnote 5. The representative is bound as fiduciary to represent all possible beneficiaries and to prosecute
their claims under the Jones Act or FELA. See Calton v. Zapata Lexington, 811 F.2d 919 (5th Cir. 1987) (observing
that if the personal representative fails in his fiduciary duties, the proper beneficiaries have a cause of action against the
representative); Civil, 217 F.2d at 98 .

(n6)Footnote 6. Problems of double recovery arise when a class of beneficiaries alleges a conflict of interest with
the representative. It has been held that where two classes of Jones Act beneficiaries have competing interests, the
beneficiaries can intervene in a suit brought by the personal representative to assert a claim independently of the
representative. Smith v. Clark Sherwood Oil Field Contractors, 457 F.2d 1339 (5th Cir. 1972) , cert. denied, 409 U.S.
980 (1972) (advising that the Fifth Circuit allows intervention in a Jones Act death case by a party whose interests
cannot be adequately represented by the designated representative):

While the Jones Act... does state in singular form that the "personal representative ... may maintain
an action for damages at law," the statute also requires that the action be brought "for the benefit of the
surviving widow ... and children." In the case at hand the conflicting nature of the beneficial interests
prevented the personal representative from acting for the benefit of all the alleged beneficiaries and the
result was that a fiduciary was charged with a duty that he could not effectively perform. Such an
illogical result could not have been the intent of Congress.

Id. at 1345 (emphasis in original) (footnotes omitted).

Some courts have even allowed beneficiaries claiming adverse interests to bring suit in proceedings. Francis v.
Forest Oil Corp., 628 F. Supp. 836 (W.D. La. 1986) , appeal dismissed, 798 F.2d 147 (5th Cir. 1986) (concluding that
widow's settlement of DOHSA claims did not compromise claims of four acknowledged illegitimate children who were
allowed to bring their own later claim; defendant would be protected by indemnity clause in personal representative's
release).

However, more recently the Fifth Circuit held that a wrongful-death action brought by the personal representative of
deceased seaman bars a second suit by beneficiaries for the same relief, notwithstanding a conflict of interest between
the personal representative and the beneficiaries. Calton, 811 F.2d at 919 (Deceased seaman's first wife brought a
Jones-Act wrongful-death action on behalf of her sons, allegedly in ignorance of a suit previously brought by the
seaman's second wife as administratrix claiming the same relief, which had ended in settlement. The second suit was
dismissed on the grounds that the Jones Act conferred locus standi only to the "personal representative of such seaman"
to commence a wrongful-death action. The Fifth Circuit held that where a conflict of interest between the personal
representative and potential beneficiaries allegedly exists, the beneficiaries' only recourse is against the personal
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representative directly. The personal representative holds the recovery in trust for the benefit of statutory beneficiaries,
who have a cause of action against her if she has failed in her fiduciary duties). See also Hassan v. A.M. Landry & Son,
321 F.2d 570 (5th Cir. 1963) , cert. denied, 375 U.S. 967 (1964) (mother of deceased seaman barred from bringing suit
under Jones Act where the personal representative of his estate, his widow, had already settled with his employer on
behalf of the same beneficiaries, his children); Chicago, Burlington and Quincy R.R. v. Wells-Dickey Trust, 275 U.S.
161 (1927) (FELA case: concluding that when decedent's mother -- survivor to whom the Jones Act cause of action
accrued -- died before bringing suit, the right of action died with her and did not pass to decedent's sister).

(n7)Footnote 7. 46 U.S.C. § 688(a) (recodified as 46 U.S.C. §30104); Kernan v. American Dredging Co., 355 U.S.
426 (1958) . For a discussion of the conditions for application of the Jones Act, see supra § 81c.

(n8)Footnote 8. 46 U.S.C. § 761 provides that a DOHSA action may be brought "against the vessel, person, or
corporation which would have been liable if death had not ensued." (The recodified version of this section, that was not
intended to effect substantive changes, can be found at 46 U.S.C. §30302).

The Jones Act itself does not permit suit in rem against the vessel on which the decedent was injured. Plamals v. S.S.
Pinar Del Rio, 277 U.S. 151 (1928) . And the Jones Act does not give a right of action for death due to unseaworthiness.
Doyle v. Albatross Tanker Corp., 260 F. Supp. 303 (S.D.N.Y. 1965) (citing, inter alia, Gillespie v. U.S. Steel Corp., 379
U.S. 148 (1964)) , aff'd, 367 F.2d 465 (2d Cir. 1966) ; see supra § 81 note 31. However, Jones Act claims may be
joined with DOHSA claims based on unseaworthiness if the death occurs on the high seas. See Doyle, 260 F. Supp. at
305-06 ; see also discussion in §§ 81c and 82a.

Death claims are often filed against the vessel in rem in the shipowner's petition for limitation of liability. See, e.g.,
Red Star Towing & Transp. Co. v. The "Ming Giant," 552 F. Supp. 367 (S.D.N.Y. 1982) (DOHSA and Jones Act); In
re Patton-Tully Transp. Co., 797 F.2d 206 (5th Cir.) , reh'g denied, 800 F.2d 262 (5th Cir. 1986) ; Lasseigne & Sons,
Inc. v. Bacon, 1987 A.M.C. 2251 (D. Ore. 1987) (DOHSA and Jones Act).

(n9)Footnote 9. See Chermesino v. Vessel Judith Lee Rose, Inc., 211 F. Supp. 36 (D. Mass. 1962) , aff'd, 317 F.2d
927 (1st Cir.) , cert. denied, 375 U.S. 931 (1963) .

(n10)Footnote 10. See, e.g., Moore-McCormack Lines, Inc. v. Richardson, 295 F.2d 583 (2d Cir. 1961) , cert.
denied, 368 U.S. 989 (1962) (DOHSA claims in limitation proceeding); Gvirtsman v. Western King Co. 263 F. Supp.
633 (C.D. Cal. 1967) (Jones Act and DOHSA). See supra § 81 for discussion of DOHSA.

(n11)Footnote 11. See Miles, 49 U.S. at 30 ; Moragne v. States Marine Lines, 398 U.S. 375, 396 n.12 (1970) ;
Mitchell v. Trawler Racer Inc., 362 U.S. 539 (1960) (Jones Act claims for injuries joined with unseaworthiness claims
under general maritime law); Hlodan v. Ohio Barge Line, 611 F.2d 71 (5th Cir. 1980) ; Landry v. Two R. Drilling Co.,
511 F.2d 138 (5th Cir.) , reh'g denied, 517 F.2d 675 (5th Cir. 1975) .

As discussed supra §81b note 18, seamen are the only class entitled to a warranty of seaworthiness. Since the 1972
amendments to the LHWCA, harbor workers no longer have a claim for unseaworthiness (33 U.S.C. § 905(b)) and
passengers are not owed a warranty of seaworthiness. See, e.g., Kornberg v. Carnival Cruise Lines, 741 F.2d 1332
(11th Cir. 1984) , cert. denied, 470 U.S. 1004 (1985) ; Gibboney v. Wright, 517 F.2d 1054 (5th Cir. 1975) .

(n12)Footnote 12. See Solomon v. Warren, 540 F.2d 777 (5th Cir. 1976) , cert. dismissed, 434 U.S. 801 (1977)
(products-liability claim, death of nonseafarer); National Airlines v. Stiles, 268 F.2d 400 (5th Cir.) , cert. denied, 361
U.S. 885 (1959) (death of airline passenger). Although the issue is not settled, some courts have also allowed negligence
claims to be brought under the general maritime law. See Davis v. Bender Shipbldg. and Repair Co., 27 F.3d 426 (9th
Cir.) , cert. denied, 115 S. Ct. 510 (1994) (claims against shipyard for deaths of seamen); Caminiti v. Tomlinson Fleet
Corp., 1981 A.M.C. 201 (N.D. Ohio 1979) (claiming that shipowner owed a duty to rescue strangers in peril and was
negligent in failing to do so); Palmer v. Ribax, Inc., 407 F. Supp. 974 (M.D. Fla. 1976) (drowning of party-boat
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passenger). See also discussion supra § 81b.

(n13)Footnote 13. 46 U.S.C. § 761 (The recodified version of this section, that was not intended to effect
substantive changes, can be found at 46 U.S.C. §30302).

(n14)Footnote 14. Public Vessels Act, Ch. 22, 46 U.S.C. §§ 781-790 (recodified as 46 U.S.C. §31101 et seq.);
Suits in Admiralty Act, Ch. 20, 46 U.S.C. §§ 741-752 (recodified as 46 U.S.C. §30901). Under 46 U.S.C. § 742, the
United States waives its sovereign immunity with respect to the cases in which a proceeding in admiralty could be
maintained if the vessel and cargo involved were privately owned. See Keene Corp. v. United States, 700 F.2d 836 (2d
Cir.) , cert. denied, 464 U.S. 864 (1983) ; In re American Export Lines, Inc., 568 F. Supp. 956 (S.D.N.Y. 1983) . There
is some conflict among the courts as to whether the discretionary function exemption applies to suits brought under this
section. Compare Offshore Transp. Corp. v. United States, 465 F. Supp. 976 (E.D. La. 1979) and Doyle v. United
States, 441 F. Supp. 701 (D.S.C. 1977) (consistent with other Fourth Circuit courts, declaring no discretionary-function
exception contained in Suits in Admiralty Act), aff'd, 367 F.2d 465 (2d Cir. 1966) , with Chute v. United States, 449 F.
Supp. 172 (D. Mass. 1978) (discretionary-function exception not expressed, but implied, in the Act) , rev'd on other
grounds, 610 F.2d 7 (1st Cir. 1979) , cert. denied, 446 U.S. 936 (1980) and In re Valley Towing Serv., 609 F. Supp.
298 (E.D. Mo. 1985) (follows majority in applying to SIAA, exception found in Federal Tort Claims Act).

(n15)Footnote 15. See Brown v. United States, 790 F.2d 199 (1st Cir. 1986) , rev'g on other grounds, 615 F.
Supp. 391 (D. Mass. 1985) , cert. denied, 479 U.S. 1058 (1987) (barring recovery against the United States in case of
fishermen who drowned in a storm that the National Weather Service failed to predict: even if the government had
failed to repair or replace a sporadically-malfunctioning weather buoy, and the buoy could be found inadequate, it was
for the government in its discretion to decide the extent of care it wished to undertake); Blanco v. United States, 775
F.2d 53 (2d Cir. 1985) ; Williams v. United States, 711 F.2d 893 (9th Cir. 1983) ; Nelson v. United States, 639 F.2d
469 (9th Cir. 1980) (Suits in Admiralty Act) (allowing general maritime-law claim against the United States for breach
of duty of care owed to an employee of the government's independent contractor); Chute, 610 F.2d at 7 (in action by
beneficiaries of passengers killed after their fishing boat struck the remains of a Navy vessel, the United States
consented to suit under the Suits in Admiralty Act, but the First Circuit held that the United States was not liable
because the Coast Guard has no duty to mark wrecks, even though it is authorized to do so); American Nat'l Bank &
Trust of Waukegan v. United States, 636 F. Supp. 147 (N.D. Ill. 1986) ; Malgren v. United States, 390 F. Supp. 154
(W.D. Mich. 1975) ; Mazzulo v. United States, 1980 A.M.C. 1038 (D.D.C. 1979) (court held that plaintiffs could not
prevail in their death action against the Coast Guard where they failed to demonstrate the Coast Guard's legal duty to aid
the sunken vessel and the proximate cause between the Coast Guard's alleged failure to respond and the vessel's fate).

(n16)Footnote 16. 46 U.S.C. § 761 (recodified as 46 U.S.C. §30302). In general, a woman must be legally married
to the decedent in order to claim under DOHSA. "A putative wife" who innocently entered into a bigamous marriage
with a seaman, without knowledge of his prior marriage, has been held not entitled to recover under DOHSA. See
Lawson v. United States, 192 F.2d 479 (2d Cir. 1951) , cert. denied, 343 U.S. 904 (1952) ; see also Tetterton v. Arctic
Tankers, Inc., 116 F. Supp. 429 (E.D. Pa. 1953) .

On the other hand, under DOHSA, "the remarriage of a widow neither bars nor mitigates [recovery of] her pecuniary
loss arising out of the death of her husband." In re Steamship Co. of Savannah (The City of Rome), 48 F.2d 333, 343
(S.D.N.Y. 1930) . See also Blumenthal v. United States, 189 F. Supp. 439, 449 (E.D. Pa. 1960) , aff'd, 306 F.2d 16
(1962) (widow's damages under DOHSA could not be reduced due to her later remarriage); The George W. McKnight,
1953 A.M.C. 225 (S.D.N.Y. 1952) ; In re United States (The Friar Rock), 92 F. Supp. 495 (S.D.N.Y. 1950) . Courts
uniformly hold that the strong policy considerations against discouraging remarriage by conditioning damage awards
upon a plaintiff's remaining single, militate against barring widows' recovery upon remarriage. See, e.g., Brown, 615 F.
Supp. at 391 .

A surviving spouse has a cause of action under DOHSA even if the decedent settled his claims prior to death.
Bodden v. American Offshore, Inc., 681 F.2d 319 (5th Cir. 1982) .
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(n17)Footnote 17. The Statute does not condition recovery by parents on a showing of dependence; however, since
the Act provides for recovery of pecuniary damages only, nondependent parents may, as a practical matter, fail to
recover, unless they can show that the decedent had made voluntary contributions to their support. See Dugas v.
National Aircraft Corp., 438 F.2d 1386 (3d Cir. 1971) ; In re Risdal & Anderson (F.V. Midnight Sun), 291 F. Supp.
353 (D. Mass. 1968) ; First Nat'l Bank in Greenwich v. National Airlines, Inc., 171 F. Supp. 528, 538 (S.D.N.Y. 1958) ,
aff'd, 288 F.2d 621 (2d Cir.) , cert. denied, 368 U.S. 859 (1961) (allowing recovery to 82-year-old mother of decedent
to the extent that the pattern of contributions indicates that assistance would have continued for the years of her
remaining life expectancy). See also discussion in Hamilton v. Canal Barge Co., 395 F. Supp. 978 (E.D. La. 1975) .

Step-parents have been held to be "parents" under the Act. Lawson, 192 F.2d at 479 . In addition, parents of
illegitimate children have been held to be "parents" under DOHSA. See Middleton v. Luckenbach S.S. Co., 70 F.2d 326
(2d Cir.) , cert. denied, 293 U.S. 577 (1934) .

(n18)Footnote 18. Under DOHSA, "child" includes posthumous children. Brown, 615 F. Supp. 391, 400 .

Illegitimate children are also proper DOHSA beneficiaries. See Middleton, 70 F.2d at 326 (Although the intestacy
law of the state of the decedent's domiciledid not permit inheritance by illegitimate children, at issue here was statutory
construction, and the intent of DOHSA was to provide for recovery by the next of kin. "It is a statute that confers
recovery upon dependents, not for the benefit of an estate, but for those who by our standards are legally or morally
entitled to support."); Civil v. Waterman S.S. Corp., 217 F.2d 94, 98 (2d Cir. 1954) ; In re Adventure Bound Sports,
Inc., 858 F. Supp. 1192 (S.D. Ga. 1992) (evidence established that decedent had acknowledged paternity); In re
Industrial Transp. Corp., 344 F. Supp. 1311 (E.D.N.Y. 1972) ; Risdal & Anderson, 291 F. Supp. at 353 ; Doyle v.
Albatross Tanker Corp., 260 F. Supp. 303 (S.D.N.Y. 1965) , aff'd, 367 F.2d 465 (2d Cir. 1966) .

Stepchildren may sue under DOHSA as "dependent relatives." See In re United States (Barbara and Gail), 418 F.2d
264 (1st Cir. 1969) (stepson who was not adopted by the decedent, and whose natural father was still alive and under
obligation to pay support, held entitled to DOHSA recovery).

An adult, married child may be entitled to recover pecuniary loss under DOHSA, upon a showing that the decedent
contributed to her support and would have continued to do so. See, e.g., First Nat'l Bank, 288 F2d at 621 . Adult
children may not, however, recover for loss of nurture. Id. at 624 , aff'g 171 F. Supp. 528 ("those who have reached
their majority must be very specific to show ... a pecuniary value beyond the irreplaceable values of companionship and
affection.") (citing Michigan Cent. R.R. v. Vreeland, 227 U.S. 59, 73 (1913)) ; Solomon v. Warren, 540 F.2d 777 (5th
Cir. 1976) , cert. dismissed, 434 U.S. 801 (1977) . See infra § 84a note 37.

(n19)Footnote 19. The "touchstone of recovery" by "dependent relatives" under DOHSA is reliance for support
rather than legal obligation to support. Barbara and Gail, 418 F.2d at 272 . Siblings of the decedent must prove their
dependency to recover for pecuniary loss in a DOHSA action. See Muirhead v. Pacific Inland Navigation, Inc., 378 F.
Supp. 361 (W.D. Wash. 1974) . For a discussion of dependency, see infra § 84a note 49.

(n20)Footnote 20. DOHSA beneficiaries take "severally, not ... in the alternative." City of Rome, 48 F.2d at 337
(contrasting DOHSA to FELA recovery scheme).

Questions about distribution of, or amount of, the recovery are for the court in which the Death on the High Seas Act
suit is brought, and not for the court in which the estate of the deceased is being administered. The Athene, 1946
A.M.C. 1516 (S.D.N.Y. 1946) .

(n21)Footnote 21. See Sistrunk v. Circle Bar Drilling Co., 770 F.2d 455 (5th Cir.) , reh'g denied, 775 F.2d 301
(5th Cir. 1985) , cert. denied, 475 U.S. 1019 (1986) (noting that recovery is in the alternative, and denying "lost love
and affection" damages recoverable under general maritime law, when the decedent was survived by a widow). See
Gillespie v. U.S. Steel Corp., 379 U.S. 148 (1964) ; Chicago, Burlington & Quincy R.R. v. Wells-Dickey Trust Co.,
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275 U.S. 161 (1927) ; Wade v. Rogala, 270 F.2d 280 (3d Cir. 1959) ; Hamilton, 395 F. Supp. at 978 (denying recovery
under the Jones Act to parents of deceased seaman who was survived by children); Clinton v. Ingram Corp., 312 F.
Supp. 539 (N.D. Miss. 1970) , aff'd, 455 F.2d 741 (1972) ; The Friar Rock, 92 F. Supp. at 495 (no award may be made
to a half-sister if the decedent's mother survived his death); Whitaker v. Blidberg Rothchild Co., 195 F. Supp. 420 (E.D.
Va.) , aff'd, 296 F.2d 554 (4th Cir. 1961) .

(n22)Footnote 22. A "putative wife" may not recover under the Jones Act. See Beebe v. Moormack Gulf Lines,
Inc., 59 F.2d 319 (5th Cir. 1932) , cert. denied, 287 U.S. 597 (applying state law of domestic relations, and holding that
woman who had participated in a marriage ceremony with a seaman, and who was unaware of his existing marriage,
was not entitled to Jones Act recovery after his death).

(n23)Footnote 23. As under DOHSA, an illegitimate child may qualify as a beneficiary under the Jones Act. Civil
v. Waterman S.S. Corp., 217 F.2d 94, 98 (2d Cir. 1954) . A posthumous child born out of wedlock may recover under
the Jones Act. See discussion in Hamilton, 395 F. Supp. at 978 .

It has also been held that a child can recover as the exclusive beneficiary under the Jones Act when the child was born
to the seaman's wife while the couple was still married, but after the mother had begun living with another man. See
Murphy v. Houma Well Serv., 409 F.2d 804 (5th Cir.) , reh'g denied, 413 F.2d 509 (5th Cir. 1969) .

(n24)Footnote 24. Although "parents" are explicitly named as beneficiaries, some courts have held that parents of
an adult child must prove dependence in order to recover under the Jones Act or DOHSA. See Bergen v. F/V St.
Patrick, 816 F.2d 1345 (9th Cir. 1987) , cert. denied, 493 U.S. 871 (1989) (denying recovery under Jones Act or
DOHSA to parents of deceased seaman for loss of support, services, or inheritance, in the absence of factual evidence
that they were dependent upon decedent's earnings or could have expected to receive substantial services or inheritance
from him. Cleveland Tankers, Inc. v. Tierney, 169 F.2d 622, 624 (6th Cir. 1948) (Jones Act) ("In case of a widow and
minor children dependency is presumed. But when the beneficiaries are parents of an adult child, pecuniary loss must be
alleged and proved."); Lasseigne & Sons, Inc. v. Bacon, 1987 A.M.C. 2251 (D. Or. 1987) (awarding to parents of
deceased seamen damages for loss of support and services under DOHSA, but denying award for the son of one of the
seamen, because there was no evidence he ever supported the child); Risdal & Anderson, 291 F. Supp. at 353
(73-year-old stepmother of deceased seaman, to whom he had never sent funds, not a "parent" entitled to recovery under
DOHSA or the Jones Act).

(n25)Footnote 25. The Jones Act incorporates the beneficiary provisions of FELA, 45 U.S.C § 51. Under the Jones
Act, the decedent's nondependent siblings may not recover. See Glod v. American President Lines, Ltd., 547 F. Supp.
183 (N.D. Cal. 1982) (brothers and sisters of deceased seaman were precluded from recovering under the Jones Act in
the absence of a showing that they depended on him for support).

"[I]f the employee leaves no survivors in any of the classes of beneficiaries alternatively designated, it necessarily
follows that the personal representative can not maintain any action to recover damages for the death, since there is no
beneficiary in whose behalf such an action can be brought." Lindgren v. United States, 281 U.S. 38, 41 (1930) .
However, where the sole beneficiary dies during the pendency of a suit, there is no abatement of the wrongful-death
action and it may be continued for the benefit of the deceased beneficiary's estate for losses that the beneficiary
sustained during his lifetime. See Van Beeck v. Sabine Towing Co., 300 U.S. 342 (1937) ; Dellaripa v. New York, N.H.
& H. R.R., 257 F.2d. 733 (2d Cir. 1958) .

(n26)Footnote 26. Courts have often followed the Supreme Court's reasoning in De Sylva v. Ballentine, 351 U.S.
570 (1956) (applying state law to determine whether deceased author's illegitimate son is entitled to succeed to right of
renewal under Copyright Act because no federal law of domestic relations exists). See Floyd v. Lykes Bros. S.S. Co.,
844 F.2d 1044 (3d Cir. 1988) (citing American Export Lines v. Alvez, 446 U.S. 274 (1980)) (in the absence of federal
maritime-law precedent, court applied the intestate succession law of the state of the deceased seaman's residence,
Georgia, holding that seaman's immediate next-of-kin was the proper party to bring action for improperly disposing of
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the decedent's body without permission of the family); Tidewater Marine Towing, Inc. v. Curran-Houston, Inc., 785
F.2d 1317 (5th Cir. 1986) ; Houma Well Serv., 409 F.2d at 804 (construing Louisiana law to determine that daughter
born to decedent's divorced wife after she was already separated from decedent was a proper Jones Act beneficiary);
Bell v. Tug Shrike, 332 F.2d 330 (4th Cir. 1964) , cert. denied, 379 U.S. 844 (1964) (determining that court should
adopt law of putative wife's domicile, Virginia -- and not fashion a rule on the subject -- since there is no admiralty law
of domestic relations to determine if putative wife qualified as "surviving widow" under the Jones Act); Beebe v.
Moormack Gulf Lines, Inc., 59 F.2d 319 (5th Cir. 1932) , cert. denied, 287 U.S. 597 ; Risdal & Anderson, 291 F. Supp.
at 353 (analogizing to Massachusetts law to decide that decedent's illegitimate child could recover under the Jones Act,
even though born to married woman whose then-husband was named on the birth certificate as the father).

However, courts construing DOHSA have generally not looked to state law. Sometimes they follow the Longshore
And Harbor Workers' Compensation Act, 33 U.S.C. §§ 901-950. See Barbara and Gail, 418 F.2d at 264 (court defined
"dependent" without recourse to state law by looking to the construction given the term under LHWCA); In re
Industrial Transp. Corp., 344 F. Supp. 1311 (E.D.N.Y. 1972) (in DOHSA claim brought in limitation proceeding for the
benefit of deceased seaman's illegitimate children, court applies LHWCA test for determining
paternity--acknowledgment by and dependency on the worker--because "in construing any undefined term in the Death
on the High Seas Act a court should resort first to analogous maritime statutes." Id. at 1319 .). See also Middleton, 70
F.2d at 326 (finding court not bound by state decisions on illegitimacy in construing DOHSA; distinguishing FELA and
Jones Act decisions that apply state law, on grounds that these Acts provide for concurrent state-court jurisdiction, and
uniformity is therefore not mandated under Jones Act as it is under DOHSA).

(n27)Footnote 27. See Orona v. Isbrandtsen Co., 313 F.2d 241 (2d Cir. 1963) (widow of seaman who committed
suicide was entitled to recover under the Jones Act even though the couple had separated five years before his death and
he had long since ceased to contribute to her support). In Civil v. Waterman S.S. Corp., 217 F.2d 94 (2d Cir. 1954)
(DOHSA and Jones Act claims brought by nondependent widow), the Second Circuit found that since both Acts
explicitly name the wife as beneficiary, she may recover even though the decedent had not contributed to her support
and she had failed in an attempt to pursue him for support.

The Jones Act and the Death on the High Seas Act explicitly name the widow as beneficiary without
reference to her dependency on the deceased. It is clear that under state law [the widow] could at any
time have forced [him] to contribute to her support, since they had been neither legally separated nor
divorced.

Id. at 99 (citations omitted) (quoted in Orona, 313 F.2d at 242-43 ). Compare dissent of Circuit Judge Hand, id. at
100 (quoting Michigan Cent. R. v. Vreeland, 227 U.S. 59, 70 (1913) , which states that "pecuniary loss is not dependent
upon any legal liability of the injured person to the beneficiary," but upon the "reasonable expectation of pecuniary
assistance or support of which they have been deprived.").

(n28)Footnote 28. The extent of past contributions does bear on the issue of damages. See Davis v.
Parkhill-Goodloe Co., 302 F.2d 489 (5th Cir. 1962) ; Wade v. Rogala, 270 F.2d 280 (3rd Cir. 1959) (the "friendly"
relationship between deceased minor seaman and his father relevant to amount of Jones Act award); Naylor v. Isthmian
S.S., Co., 187 F.2d 538 (2d Cir. 1951) (evidence of "strained relationship" between deceased seaman and his wife had a
"direct bearing" on the amount which the decedent might have been disposed to allow his wife or children in excess of
what might have been required to contribute as a matter of law); cf. Smith v. Olsen & Ugelstad, 324 F. Supp. 578 (E.D.
Mich. 1971) (DOHSA case) (finding no damages proved, because deceased longshoreman had not contributed to his
wife's support). But see Diaz v. Lykes Bros. S.S. Co., 229 F.2d 269 (2d Cir. 1956) (allowing recovery although
decedent had not contributed to family's support, but he had lived at home when he came to New York three years
earlier, and had promised to mend his ways).

(n29)Footnote 29. 398 U.S. 375, 406-08 (1970) . Further, the later decision in Higginbotham seems to invite the
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use of DOHSA as a model for the general maritime law. Mobil Oil Corp. v. Higginbotham, 436 U.S. 618, 624 (1978)
(footnote omitted) ("As Moragne itself implied, DOHSA should be the courts' primary guide as they refine the
non-statutory death remedy, both because of the interest in uniformity and because Congress' considered judgment has
great force in its own right.").

(n30)Footnote 30. See Sutton v. Earles, 26 F.3d 903 (9th Cir. 1994) (citing 2 Benedict on Admiralty, Ch. VII §
83b (7th ed. 1993)); In re Cambria S.S. Co., 505 F.2d 517 (6th Cir. 1974) , cert. denied, 420 U.S. 975 (1975)
(choosing DOHSA schedule of beneficiaries, reasoning that federal law is more appropriate than state law as a model
for Moragne actions, because it was enacted specifically to deal with maritime subjects); Coppola v. O'Neal, 1988
A.M.C. 625 (D. Md. 1987) (dismissing complaint in Moragne action for failure to plead expressly that action is brought
for the exclusive benefit of the specifically-named beneficiaries who would be eligible for recovery under DOHSA);
Green v. Ross, 338 F. Supp. 365 (S.D. Fla. 1972) , aff'd, 481 F.2d 102 (5th Cir.) , cert. denied, 414 U.S. 1068 (1973) ;
Mungin v. Calmar S.S. Corp., 342 F. Supp. 479 (D.Md. 1972) ; Savoie v. Nolty J. Theriot, Inc., 396 F. Supp. 973 (E.D.
La. 1972) ; Guilbeau v. Calzada, 240 So. 2d 104 (La. App. 1970) .

(n31)Footnote 31. See, for example, In re Patton-Tully Transp. Co., 797 F.2d 206 (5th Cir. 1986) , where the
Fifth Circuit found that all dependent family members may recover under the general maritime law. The court rejected
the defendant's argument that, since

the Jones Act does not authorize an award to an inferior class of beneficiaries [brother and sister]
where there exists a preferred class [mother],... his other dependent relatives should be precluded from
receiving damages. ... [because t]he district court's award... was based not only on the Jones Act, but on a
claim under general maritime law for unseaworthiness.

Id. at 212 . See also Spiller v. Thomas M. Lowe, Jr. & Assoc., 466 F.2d 903 (8th Cir. 1972) (parents may recover in
the Moragne action, even though widows and children had been awarded damages, because the Jones Act's schedule of
alternative beneficiaries is not appropriate; that is, recovery by one class does not preclude recovery by another class).

A dependent widow is not precluded from recovering damages for loss of society under the general maritime law even
if the decedent settled his claims for injuries before he died. Sea-Land Servs., Inc. v. Gaudet, 414 U.S. 573 , reh'g
denied, 415 U.S. 986 (1974) .

(n32)Footnote 32. In Moragne, the Court consistently referred to potential beneficiaries of the general maritime
law of wrongful death as the decedent's "dependents." 398 U.S. at 385 . In Gaudet, the Court continued to refer to
beneficiaries as "dependents." 414 U.S. at 585 . See In re Cambria S.S. Co., 353 F. Supp. 691 (extending rights under
Moragne to parents of decedent, but adult nondependent brother of another decedent not entitled to recover, even
though he is the sole surviving next-of-kin).

See also Evich v. Connelly, 759 F.2d 1432 (9th Cir. 1985) (citing Muirhead v. Pacific Inland Navigation Inc., 378
F. Supp. 361 (W.D. Wash. 1974)) , on remand, 1986 A.M.C. 2503 (W.D. Wash. 1986) , rev'd on other grounds sub
nom. Evich v. Morris, 819 F.2d 256 (9th Cir.) , cert. denied, 484 U.S. 914 (1987) (finding brothers of deceased
seaman, who did not have an action under the Jones Act, because they were not "next of kin dependent upon such
employee," also barred from wrongful-death recovery under DOHSA and general maritime law, but permitting a
survival action under general maritime law); Gomez Sanchez Vda de Gonzales v. Naviero Neptuno, S.A., 641 F. Supp.
75 (E.D. Tex. 1986) (mother of unmarried seaman awarded loss of support, services and society); Glod v. American
President Lines, Ltd., 547 F. Supp. 183 (N.D. Cal. 1982) (court looks to DOHSA's language limiting recovery to
"dependent relatives" to decide that nondependent siblings may not recover under the general maritime law of wrongful
death); In re Farrell Lines, 1976 A.M.C. 1662 (S.D. Ga. 1975) (allowing decedent's 87-year-old mother-in-law, who
lived with the decedent, to recover for loss of support under the general maritime law, analogizing to DOHSA, which
provides for recovery by "dependent relative" but which includes persons related by affinity as well as consanguinity)
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(citing Barbara and Gail, 418 F.2d at 264 ); Smith v. Allstate Yacht Rentals, Ltd., 293 A.2d 805 (Del. Super. Ct. 1972)
(brothers and sisters may qualify as "dependent relatives"). But cf. Dennis v. Central Gulf S.S. Corp., 453 F.2d 137 (5th
Cir.) , cert. denied, 409 U.S. 948 (1972) (nondependent daughter permitted recovery); Skidmore v. Grueninger, 506
F.2d 716 (5th Cir. 1975) (prmitting adult, nondependent daughter to recover for loss of her mother's society, noting that
she was within class of beneficiaries under the Jones Act, DOHSA, and most state wrongful-death acts).

Courts have denied loss-of-society damages to nondependent parents. See Truehart v. Blandon, 672 F. Supp. 929
(E.D. La. 1987) (refusing to allow loss-of-society damages to nondependent parents and siblings of nonseaman who
died on Louisiana's navigable waters, when the decedent had not been living with, nor contributing financially to, those
relatives at the time of his death). But cf. Sistrunk v. Circle Bar Drilling Co., 770 F.2d 455 (1985) , reh'g en banc
denied, 775 F.2d 301 (5th Cir. 1985) , cert. denied, 475 U.S. 1019 (1986) (disapproving loss-of-society damages in
general maritime-law claim to nondependent parents of seamen killed in territorial waters and survived by spouses
and/or children. The court rejected the parents' argument for adopting DOHSA's cumulative schedule of beneficiaries
which includes parents, finding that the Act would not permit them the nonpecuniary damages they sought.).

In cases where the decedent was living with his parents at the time of death, however, loss of society has been
awarded even if the survivors were not dependents. Palmer v. Ribax, Inc., 407 F. Supp. 974 (M.D. Fla. 1976)
(nondependent parents of decedent passenger permitted to recover for loss of society); In re Metcalf, 530 F. Supp. 446
(S.D. Tex. 1981) ; Hamilton v. Canal Barge Co., 395 F. Supp. at 978 (authorizing recovery for nondependent parents
under Moragne despite the fact that decedent son's wedding date had been set, and he soon would have moved out of his
parents' home; finding no recovery available for nondependent intended wife.).

(n33)Footnote 33. See Barbara and Gail, 418 F.2d at 264 (awarding damages to children of decedent's wife);
Stissi v. Interstate & Ocean Transp. Co., 590 F. Supp. 1043 (E.D.N.Y. 1984) , aff'd in part, vacated in part, remanded,
765 F.2d 370 (2d Cir. 1985) (taking guidance from DOHSA, not state wrongful-death statutes, to determine whether
stepchildren may recover under general maritime law); Spiller v. Thomas M. Lowe, Jr. & Assoc., 328 F. Supp. 54 (W.D.
Ark. 1971) , aff'd, 466 F.2d 903 (8th Cir. 1972) (following DOHSA precedent, holding that dependent stepchildren
may recover under the general maritime law).

(n34)Footnote 34. Posthumous children have been held entitled to recover under the general maritime law. See
Hamilton, 395 F. Supp. at 978 .

(n35)Footnote 35. Illegitimate children may recover under both DOHSA and the Jones Act. See Smith v. Clark
Sherwood Oil Field Contractors, 457 F.2d 1339 (5th Cir.) , cert. denied, 409 U.S. 980 (1972) ; Civil, 217 F.2d at 94 ;
Middleton, 70 F.2d at 326 ; In re Industrial Transp. Corp., 344 F. Supp. 1311 (E.D.N.Y. 1972) ; Risdal & Anderson,
291 F. Supp. at 353 ; Doyle v. Albatross Tanker Corp., 260 F. Supp. 303, 305 n.4 (S.D.N.Y. 1965) .

In Levy v. Louisiana, 391 U.S. 68, 72 (1968) , a non-maritime action by illegitimate children for the wrongful death
of their mother, the Supreme Court held that "[l]egitimacy or illegitimacy of birth has no relation to the nature of the
wrong allegedly inflicted on the [decedent]." Citing Levy, courts have reached the same result under Moragne as under
DOHSA and the Jones Act. See, e.g., Hamilton, 395 F. Supp. at 978 (approving recovery by illegitimate son, and not
reducing the amount of award because of his mother's marriage); Industrial Transp., 344 F. Supp. at 1311 ; Mungin,
342 F. Supp. at 479 (in wrongful-death action brought under general maritime law, illegitimate children of deceased
longshoreman permitted to recover).

(n36)Footnote 36. Under the Death on the High Seas Act, putative wives may not recover. See Lawson v. United
States, 192 F.2d 479 (2d Cir. 1951) , cert. denied, 343 U.S. 904 (1952) (putative wife, who in good faith participated in
wedding ceremony with seaman who had abandoned his first wife without dissolving the marriage, held neither a "wife"
nor a "dependent relative" under DOHSA); Tetterton, 116 F. Supp. at 429 (common-law wife legally married to
another is not a proper DOHSA beneficiary; annulment of existing marriage did not have retroactive effect to validate
attempted marriage). The result has been found to be the same under Moragne. See McPherson v. S.S. South African
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Pioneer, 321 F. Supp. 42 (E.D. Va. 1971) (rejecting claim of dependent common-law wife as beneficiary under
DOHSA, the Jones Act, and the general maritime law, when she had never dissolved her previous marriage).

(n37)Footnote 37. See In re ABC Charters, Inc., 558 F. Supp. 364 (W.D. Wash. 1983) (by analogy to DOHSA --
which limits recovery for wrongful death to "the decedent's wife" -- disallowing general maritime-law action by
decedent's divorced wife, even though she was entitled to monthly maintenance payments under divorce decree). But cf.
Risdal & Anderson, 291 F. Supp. at 353 (divorced wife was valid claimant under Jones Act and DOHSA).

(n38)Footnote 38. In Ford v. American Original Corp., 475 F. Supp. 10 (E.D. Va. 1979) the decedent was a
ship-repair-yard worker who was killed while working on a vessel in navigable waters in Virginia. A woman who lived
with the decedent for five years without benefit of marriage, but who did receive some support from him, was held not
entitled to recover for his wrongful death. She could not qualify as a beneficiary under DOHSA, the Jones Act, or the
Virginia Workmen's Compensation Act; the Court declined to establish a federal common law of beneficiaries where
Congress and the State of Virginia had already provided adequate guidelines. This case was approved in Tidewater
Marine Towing, 785 F.2d at 1317 (trial court observed that domestic relations is an area "traditionally left to the states,"
and the validity of the marital relationship must therefore be determined by reference to the laws of Louisiana; Fifth
Circuit affirmed the holding that the common-law wife of the deceased seaman had no standing to bring a claim under
the general maritime law for wrongful-death damages, looking to Jones Act and DOHSA precedent). See also
Hamilton, 395 F. Supp. at 978 (fiancee of deceased barge crewman not entitled to recover even though she was mother
of his posthumous child).
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§ 84. Damages

As noted supra § 81, maritime law provides two distinct types of remedies for deaths on navigable waters:

A wrongful-death action permits a decedent's personal representative to recover personal damages
suffered by the decedent's dependents as a result of the his or her death.

A survival action, by contrast, permits a decedent's personal representative to assert personal injury
claims the deceased would have had but for his death.

a. In Wrongful-Death Actions: Deaths From Injuries Suffered on the High Seas or in Territorial Waters

In a maritime death action, the situs of the fatal injury as well as the status of the decedent affect the damages available.
If a death occurs on the high seas, a court may award only pecuniary damages, except in cases of commercial aviation
accidents occurring after July 16, 1996. But when the death occurs in territorial waters, the court may award pecuniary
damages, nonpecuniary damages, or both, depending on the status of the decedent and on whether or not the defendant
was a seaman's employer and/or a shipowner.

Deaths From Injuries Suffered on the High Seas

The Supreme Court's decision in Moragne n1 spawned uncertainty about whether a wrongful-death cause of action
under general maritime law could be joined with a Jones Act claim, a DOHSA claim, or both, when the death occurred
on the high seas.

Some early decisions supported the proposition that nothing prevents joining death claims under the general maritime
law with claims under federal statutes, including the Jones Act and DOHSA, n2 under the theory that any other rule
would cause the scope and extent of recovery to vary according to the situs of the death, thus perpetuating the
uncertainty that Moragne sought to cure. n3 If the Supreme Court had endorsed this type of joinder, it would have
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furnished a remedy based on general maritime law that would apply uniformly both in cases of decedents killed within
state territorial waters and in cases of those killed beyond state limits. But in Mobil Oil Corporation v. Higginbotham,
n4 the Supreme Court held that a Moragne general maritime-law cause of action could not supplement a DOHSA claim
to allow recovery of the nonpecuniary damages proscribed by DOHSA. n5

In Offshore Logistics v. Tallentire, the Supreme Court added yet another twist to what it called the "tortuous
development of the law of wrongful death in the maritime context." n6 In an action arising from the deaths of drilling
workers in a helicopter crash thirty-five miles off the Louisiana coast, n7 a divided Court ruled that the Death on the
High Seas Act also preempts state wrongful-death statutes. A divided Court concluded that no state remedy survived.
Accordingly, DOHSA's provision for recovery of "fair and just compensation for ... pecuniary loss" cannot be
supplemented by remedies of state wrongful-death statutes that allow nonpecuniary damages such as loss of society. n8
The Court also held that Section 7 of DOHSA is only a jurisdictional "saving clause" that guarantees a state forum with
concurrent jurisdiction. n9 Thus, a secondary holding of Tallentire is that plaintiffs may initiate an action under
DOHSA in state courts. n10 However, neither Higginbotham nor Tallentire decided whether DOHSA, which does not
include a survival provision, may be supplemented by either state or general maritime law to provide a survival
recovery for the decedent's pain and suffering before death. n11

The Jones Act proscribes recovery of nonpecuniary damages such as loss of society. n12 Therefore -- because the Jones
Act and DOHSA provide the exclusive remedies for deaths outside territorial waters -- only pecuniary damages may be
awarded as a result of wrongful-death claims arising from injuries on the high seas, n13 except in cases involving
commercial aviation disasters on the high seas, when nonpecuniary damages may be awarded. n14

Deaths From Injuries Suffered in Territorial Waters

The Supreme Court has held that for a seaman's death in territorial waters, nonpecuniary damages may not be awarded
against the seaman's employer based on either the general maritime law claim of unseaworthiness n15 or the Jones Act
claim of negligence. n16 But in some cases of negligence against non-employers of seamen, courts allow recovery of
nonpecuniary damages under state law or general maritime law. n17

When harbor workers are killed in territorial waters, Moragne provides their dependents a wrongful-death cause of
action under general maritime law, and Gaudet permits recovery of nonpecuniary damages such as loss of society. n18

In Yamaha Motor Corporation, U.S.A. v. Calhoun, the Supreme Court assumed without deciding that Moragne provides
a general maritime-law remedy for wrongful deaths of nonseamen and non-harbor workers in territorial waters. n19 The
Court held that, if such a maritime remedy exists, it does not preempt applicable state wrongful-death statutes even
when those statutes permit recovery of nonpecuniary damages. n20 The Court left open the question of whether federal
or state law governs liability in such cases. n21

[1] Pecuniary Damages

Generally defined as "compensation for the deprivation of the reasonable expectation of pecuniary benefits that would
have resulted from the continued life of the deceased," n22 pecuniary damages available in wrongful-death actions
include not only loss of support but also losses of services, nurture and guidance, and inheritance. n23

[A] Loss of Support

The Death on the High Seas Act, the Jones Act, and the general maritime law all permit recovery for loss of support.
n24 While courts recognize that future income can only be approximated, certain methods of computing these damages
have become standard practice. n25
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To arrive at the amount that would have been available for contribution had decedent lived, gross earnings -- usually
including fringe benefits -- for the remainder of the decedent's work-life expectancy n26 are calculated based on actual
earnings during some period before decedent's death. The calculation should reflect decedent's health, work habits,
normal wage increases, and prospects for advancement, and the conditions of the industry in which decedent was
employed. n27 The gross future earnings are then adjusted to reflect taxes that would have been paid, n28 and the
amount estimated that decedent would have spent for personal maintenance. n29

Next, each beneficiary's reasonably-expected share of the net earnings must be calculated based on the pattern of
decedent's past contributions and the changes that would have been likely to take place in the number of the
beneficiaries. n30 The beneficiary must have had a reasonable expectation of receiving financial contributions during
the continued life of the decedent. n31

[B] Loss of Services

Recoverable damages include the value of services the decedent performed for a spouse or other beneficiaries. These
damages are calculated based on the reasonable cost of having someone else perform those tasks. n32

[C] Loss of Nurture and Guidance

Deprivation of nurture, training, education and guidance that the decedent would have given his or her minor children is
considered a recoverable pecuniary loss. The amount of the award depends upon the education and character of the
decedent and the time and attention the decedent devoted to each child. n33

[D] Loss of Inheritance

Loss of inheritable estate has been acknowledged as an element of damages in appropriate circumstances. n34

[E] Funeral Expenses

Courts have generally not awarded funeral expenses under the Death on the High Seas Act or the Jones Act on the
ground that funeral expenses represent a loss to the decedent's estate but not a loss to the beneficiaries resulting from the
decedent's death. n35 But funeral expenses have been allowed in wrongful-death actions under general maritime law
when a decedent's dependents either paid for the funeral or were liable for its payment. n36 The Supreme Court in
Mobil Oil Corporation v. Higginbotham reconciled these two views and suggested that funeral expenses may be
recoverable under DOHSA if actually paid by the decedent's beneficiaries. n37

[F] Adjustments to Pecuniary Damages: Discounting and Prejudgment Interest

Discounting

All awards compensating for future pecuniary loss must be discounted to present value. Present value is figured by
applying a reasonable interest rate to the projected income loss for the remaining anticipated work life of the decedent.
n38 An interest rate that could not be earned safely without financial experience and skill is not deemed "reasonable."
n39

Prejudgment Interest

Courts have refused to add prejudgment interest from the date of death in seamen's cases tried to a jury under the Jones
Act, n40 but have allowed prejudgment interest in Jones Act cases tried non-jury. n41 However, the Supreme Court's
decision in Monessen Southwestern Railway Company v. Morgan, denying prejudgment interest in any FELA case,
casts doubt on the validity of any Jones Act decision awarding interest. n42
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Lower courts have held that prejudgment interest can be awarded in seamen's general maritime-law claims based on
unseaworthiness. n43 But because Miles -- although not addressing the issue of interest -- holds that the limitation to
damages under the Jones Act applies to general maritime-law claims based on unseaworthiness, the Supreme Court will
probably rule that Monessen bars prejudgment interest on these claims as well.

In addition, even though lower-court decisions generally have held that prejudgment interest can be awarded in DOHSA
cases, n44 the Monessen rule could also affect DOHSA cases as they apply to seamen. n45

[2] Nonpecuniary Damages

[A] Loss of Consortium or Society

Sea-Land Services, Inc. v. Gaudet overruled almost unanimous authority denying nonpecuniary damages for loss of
consortium or society in cases arising under the general maritime law. n46 Gaudet defined these damages as follows:
"The term 'society' embraces a broad range of mutual benefits each family member receives from the others' continued
existence, including love, affection, care, attention, companionship, comfort, and protection." n47

Under Gaudet, nonpecuniary damages such as loss of society may be recovered by a limited class of beneficiaries in a
wrongful-death action based on the general maritime law. n48 Until recently, nonpecuniary Gaudet damages have been
limited to general maritime-law negligence claims arising out of deaths in territorial waters. n49 However, recent
amendments to the Death on the High Seas Act, allow recovery for "loss of care, comfort, and companionship" in
actions arising out of commercial aviation disasters occurring after July 16, 1996. n50

[B] Damages for Grief

Compensation for grief is not a proper element of recovery under either the federal statutes or the general maritime law.
n51

[C] Punitive Damages

Punitive damages have little application in the maritime context and, when available, only regarding deaths in territorial
waters.

Most courts have held that punitive damages are not available in an action against a seaman's employer to recover for
the death of a seaman, whether the claim is brought under the Jones Act, DOHSA or general maritime law, and whether
the death occurs on the high seas or in territorial waters. n52 However, punitive damages might be allowable against a
party who was not decedent's Jones Act employer when a seaman is killed in territorial waters. n53

In claims arising out of deaths of nonseamen, punitive damages cannot be awarded under DOHSA. n54 But punitive
damages may be recoverable by survivors of nonseamen and non-harbor workers who die in territorial waters. n55

b. In Survival Actions

As noted above, survival actions permit a decedent's estate to recover damages such as pain and suffering that the
decedent could have recovered if he or she had lived.

The Jones Act, which incorporates by reference the provisions of the Federal Employers' Liability Act and adopts its
case law as precedent, includes survival rights. n56 DOHSA permits only wrongful-death actions, and offers no
provision for survival actions. n57 Lower courts generally agree that survival rights are available in Moragne actions.
n58
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[1] Pain and Suffering

Under the Jones Act, a decedent's cause of action for pain and suffering does not abate upon his death. n59 In actions
brought under general maritime law, lower courts generally recognize a survival cause of action for the pre-death pain
and suffering of the decedent. n60 Because the Death on the High Seas Act does not provide for survival actions, in the
past courts often permitted personal representatives to join claims under DOHSA with claims for pain and suffering
under general maritime law n61 or state survival statutes. n62 But that practice was overruled -- at least as it applies to
joining claims brought under general maritime law -- by the Supreme Court in the 1998 decision in Dooley v. Korean
Air Lines Company n63

Regardless of the source of recovery, if a decedent was killed or rendered unconscious instantly, no damages can be
awarded for pain and suffering. n64 But if it can be shown or reasonably inferred from the evidence that the deceased
suffered even for a moment before losing consciousness, then recovery is appropriate. n65

[2] Future Economic Loss

The ability to recover survival damages for lost future income turns on whether decedent is a seaman or non-seaman.

The United States Supreme Court, in Miles v. Apex Marine Corporation, n66 considered whether a seaman's personal
representative could recover decedent's lost future income as survival damages. n67 The Court granted certiorari to
resolve a split among the circuits on this issue. n68 In affirming the holding of the Fifth Circuit, the Court stated that a
seaman's estate cannot recover damages for future economic loss because the Jones Act's survival recovery is limited to
losses suffered during the decedent's lifetime. n69 But in cases involving deaths of nonseamen, courts have allowed
survival damages for lost future earnings. n70

[3] Punitive Damages

For a discussion of punitive damages in both wrongful-death and survival actions, see supra § 84a[2][C].

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPersonal InjuriesDeath ActionsDeath on the High Seas ActDamagesAdmiralty LawPersonal
InjuriesDeath ActionsWrongful Death & SurvivalDamagesAdmiralty LawPersonal InjuriesMaritime Workers'
ClaimsJones ActComparative & Contributory NegligenceAdmiralty LawPersonal InjuriesMaritime Workers'
ClaimsUnseaworthinessDamagesTortsWrongful Death & Survival ActionsRemediesCompensatory DamagesGeneral
Overview

FOOTNOTES:
(n1)Footnote 1. Moragne v. States Marine Lines, 398 U.S. 375 (1970) ; see supra § 81e[1] for discussion of the
Moragne case.

(n2)Footnote 2. See Tug Michele, 1974 A.M.C. 2637 (E.D. Va. 1974) (personal representative of seaman may join
DOHSA, Jones Act, and general-maritime claims); Hueschen v. Fluor Ocean Servs., Inc., 483 F.2d 1396 (5th Cir.
1973) , op. withdrawn, 494 F.2d 1354 (5th Cir. 1974) (Jones Act, DOHSA, and Moragne claims joined without
comment); Sennett v. Shell Oil Co., 325 F. Supp. 1, 7 (E.D. La. 1971) ("Though Moragne dealt with the problem of
death in coastal waters ... nothing in the opinion suggests that the maritime right is to be denied those whose death is
brought about wrongfully on the High Seas."). The implication was that DOHSA did not operate to exclude a Moragne
action on the high seas. The Fifth Circuit stated the proposition emphatically in Law v. Sea Drilling Corp., 523 F.2d
793 (5th Cir. 1975) :
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No longer does one need a state remedy. No longer does one need a state court, or The Admiralty as
a Court, or DOHSA as a remedy. There is a federal maritime cause of action for death on navigable
waters--any navigable waters--and it can be enforced in any court.

Id. at 798 .

Law was followed by the Fifth Circuit in Higginbotham v. Mobil Oil Corp., 545 F.2d 422 (5th Cir. 1977) , which
was reversed by the Supreme Court at 436 U.S. 618 (1978). See also House v. Santa Fe Int'l Corp., 1978 A.M.C. 1899 ,
rev'd, 1978 A.M.C. 2348 (S.D. Tex. 1978) (approving claims under DOHSA, Jones Act and general maritime law in
death in Norwegian waters; but after the Higginbotham decision the disctict court reversed itself and granted defendant's
motion to dismiss. See also Thompson v. Offshore Co., 440 F. Supp. 752 (S.D. Tex. 1977) (general maritime-law
remedies available under DOHSA; DOHSA, Jones Act, and general- maritime claims joined); Hammill v. Olympic
Airways, S.A., 398 F. Supp. 829 (D.D.C. 1975) (applying general- maritime common-law standards of recovery to death
of airplane passenger over Greek waters, where DOHSA governs).

(n3)Footnote 3. See Law, 523 F.2d at 795-96 , 798:

In upholding the grant of damages for loss of society the Court in Gaudet rejected the pecuniary loss
test of DOHSA as inconsistent with "the humanitarian policy of the maritime law to show 'special
solicitude' for those who are injured within its jurisdiction." 414 U.S. at 588 ... That the Moragne
remedy has replaced--or at least augmented--DOHSA seems even more correct to us when the alternative
is examined ... It is time that the dead hand of The Harrisburg--whether in the courts or on the elbow of
the congressional draftsmen of DOHSA--follow the rest of the hulk to an honorable rest in the briney
deep.

See also Tialigo v. Steffany, 1975 A.M.C. 1549 (Am. Samoa 1975) :

If the effect of Moragne is restricted to the territorial sea ... distinctions between DOHSA and the
liberal recovery afforded by the general maritime law action would be predicated solely upon the
fortuitous circumstance of death occurring on one side or the other of an imaginary line situated three
miles seaward of a United States coastline. We do not think this discrimination was intended to come
about from the progressive step taken by the Court in Moragne.

Id. at 1551 .

(n4)Footnote 4. 436 U.S. 618 (1978) .

(n5)Footnote 5. 436 U.S. at 625 . See Ford v. Wooten, 681 F.2d 712 (11th Cir. 1982) , cert. denied, 459 U.S.
1202 (1983) ("damages awarded by the trial court for loss of society could not now be awarded if this case were to be
tried again [in light of Higginbotham]," since DOHSA would now be the only ground for recovery); Sanchez v.
Loffland Bros. Co., 626 F.2d 1228 (5th Cir. 1980) , cert. denied, 452 U.S. 962 (1981) (general maritime-law recovery
denied where DOHSA applies); Renner v. Rockwell Int'l Corp., 587 F.2d 1030 (9th Cir. 1978) ; cf. First & Merchants
Nat'l Bank v. Adams, 1979 A.M.C. 2860 (E.D. Va. 1979) , aff'd in part, rev'd in part on other grounds, 1981 A.M.C.
2592 (4th Cir. 1981) .

(n6)Footnote 6. 477 U.S. 207, 212 (1986) . Excerpts of the Tallentire decision appear infra § 87d. Before
Tallentire, courts disagreed as to whether DOHSA provided the exclusive remedy for death on the high seas, or whether
it could be supplemented by state wrongful-death statutes. The majority view was framed in a scholarly decision that
foreshadowed Tallentire, Wilson v. Transocean Airlines, 121 F. Supp. 85 (N.D. Cal. 1954) , a suit brought by the
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widow of a passenger killed in a plane crash in the Pacific Ocean:

In 1907, in The Hamilton, 207 U.S. 398, 28 S. Ct. 133, 52 L.Ed. 264, the Supreme Court confirmed
the power of a state to create an enforceable right of action for death upon the high seas ... [b]ut the value
of such a state-created right of action for death on the high seas was another matter. For the power of a
state to create a corresponding liability for a death on the high seas was of course limited to those
vessels, persons, and corporations over whom the state had legislative jurisdiction ... The Death on the
High Seas Act was prompted, in large part, by the desire to put an end to the uncertainties attending the
application of state statutes to deaths on the high seas. Many of these uncertainties would remain to
plague both courts and litigants if the state statutes could still be availed of by suitors. In addition, since
the Death on the High Seas Act was drawn with the purpose to afford an exclusive, uniform federal right
of action for death on the high seas, the right of action which it created is not appropriate to serve as a
mere supplement to state-created rights of action on the high seas.

Moreover, any attempt to apply a state wrongful death statute to a death occurring on the high seas,
would, today, raise a serious constitutional question ... In the celebrated case of Southern Pacific Co. v.
Jensen, 244 U.S. 205, 37 S. Ct. 524, 61 L.Ed. 1086 , in 1917, and in cases that followed, the Supreme
Court greatly broadened the scope of the doctrine that state statutes cannot interfere with the essential
uniformity of the maritime law. After the Jensen decision, the Supreme Court reaffirmed the power of
the states to give a right of action for deaths occurring on their territorial waters, stating that such
legislation was within the "maritime but local" exception to the Jensen rule. Western Fuel Co. v.
Garcia, 1921, 257 U.S. 233, 42 S. Ct. 89, 66 L.Ed. 210 . But since it would be difficult to bring a
state-created right of action for death on the high seas within this exception, it is doubtful that the
Supreme Court would now sanction the application of state death statutes to deaths on the high seas. An
interpretation of the Death on the High Seas Act which would require resolution of this constitutional
question is to be avoided if fairly possible.

Id. at 90-91 (footnote omitted).

See also Nygaard v. Peter Pan Seafoods, Inc., 701 F.2d 77, 80 (9th Cir. 1983) (concluding that if the federal
remedial scheme for death within state territorial waters takes precedence over state remedies, then the federal remedial
scheme for death on the high seas, where the primacy of federal interests is far clearer, should also take precedence);
Barbe v. Drummond, 507 F.2d 794 (1st Cir. 1974) ; Dugas v. National Aircraft Corp., 438 F.2d 1386 (3d Cir. 1971) ;
Lockwood v. Astronautics Flying Club, Inc., 437 F.2d 437 (5th Cir. 1971) ; Middleton v. Luckenbach S.S. Co., 70 F.2d
326 (2d Cir.) , cert. denied, 293 U.S. 577 (1934) ; Jennings v. Goodyear Aircraft Corp., 227 F. Supp. 246 (D. Del.
1964) ; Echavarria v. Atlantic & Caribbean Steam Navigation Co., 10 F. Supp. 677 (E.D.N.Y. 1935) .

The contrary pre-Tallentire view was expressed by In re Exxon Corp., 548 F. Supp. 977 (S.D.N.Y. 1982) (holding that
plaintiff may rely on available state remedies for wrongful death on the high seas, and may bring claim in state court
rather than federal court). See also Alexander v. United Technologies Corp., 548 F. Supp. 139 (D. Conn. 1982) ; Safir
v. Compagnie Generale Transatlantique, 241 F. Supp. 501 (E.D.N.Y. 1965) (concluding that Section 7 of DOHSA
preserves state courts' jurisdiction on the high seas.).

(n7)Footnote 7. The workers' wives filed wrongful-death suits in district court, claiming under The Outer
Continental Shelf Lands Act (OCSLA) and the Louisiana wrongful-death statute. See supra § 81e for a discussion of
Tallentire, and see infra § 87d for excerpts from the case.

(n8)Footnote 8. See Zicherman v. Korean Air Lines Co., 516 U.S. 217, 116 S. Ct. 629, 636 (1996) ; Moyer v.
Klosters Rederi, 645 F. Supp. 620 (S.D. Fla. 1986) (Where plaintiff's decedent began experiencing a heart attack while
snorkeling in Mexican waters, but he worsened and died ashore, DOHSA applied; so under Tallentire, plaintiff could

Page 367
2-VII Benedict on Admiralty § 84



not supplement the Act's nonpecuniary damages with the broader recovery allowed under Florida's wrongful-death
statute); Heath v. American Sail Training Ass'n, 644 F. Supp. 1459 (D.R.I. 1986) (in action arising out of the sinking of
a sailing vessel on the high seas, the counts claiming wrongful death under Ohio law are preempted under DOHSA);
Graham v. Milky Way Barges, 811 F.2d 881, 892 (5th Cir. 1987) ("In light of the Supreme Court's clear mandate in
Offshore Logistics [v. Tallentire], we must uphold the district court's denial of ... state law based claims.").

(n9)Footnote 9. Section 7 thus apparently is analogous to the Saving to Suitors Clause, which provides: "The
district courts shall have original jurisdiction, exclusive of the courts of the States, of: (1) Any civil case of admiralty or
maritime jurisdiction, saving to suitors in all cases all other remedies to which they are otherwise entitled." 28 U.S.C. §
1333. See supra § 82c for a discussion of Section 7, DOHSA's "saving clause."

(n10)Footnote 10. 477 U.S. at 231-32 .

(n11)Footnote 11. See supra § 82b; Miles v. Apex Marine Corp., 498 U.S. 19, 34 (1990) . That issue -- as it
applies to general maritime law -- was not addressed by the Supreme Court until the 1998 decision in Dooley v.
Korean Air Lines Co., 524 U.S. 116, 118 S. Ct. 1890 (1998) , aff'g In re Korean Air Lines Disaster of September 1,
1983 ( Dooley v. Korean Air Lines Co.), 117 F.3d 1477 (D.C. Cir. 1997) (no maritime-law survival action for pre-death
pain and suffering where DOHSA applies). See supra § 82b.

(n12)Footnote 12. Id. at 34 n.2 . In Nygaard v. Peter Pan Seafoods, Inc., 701 F.2d 77 (9th Cir. 1983) , the Ninth
Circuit explained:

The Jones Act, amended to its present form shortly after the enactment of DOHSA in 1920, provides
a cause of action for personal injuries or death to seamen in the course of their employment. Damages
under the Act are expressly governed by federal statutes regulating the rights of action of railway
employees (i.e., The Federal Employees' [sic] Liability Act, 45 U.S.C. §§ 51-60). F.E.L.A. was
interpreted in Michigan Central Railroad Co. v. Vreeland, 227 U.S. 59, 33 S. Ct. 192, 57 L.Ed. 417
(1913) , to limit damages in wrongful death actions to pecuniary losses and to exclude recovery for loss
of society. As a result, courts faced with the issue have historically held that non-pecuniary losses are not
recoverable under the Jones Act.

. ...

... Moragne and Gaudet are authorities simply too oblique to justify a departure from settled law. We
hold that non-pecuniary losses, such as loss of society in this case, may not be recovered under the Jones
Act.

Id. at 79 , 80 (citations omitted). See also, Middleton v. Luckenbach S.S. Co., Inc., 70 F.2d 326 (2d Cir.) , cert.
denied, 293 U.S. 577 (1934) (citing Michigan Cent. R.R. v. Vreeland, 227 U.S. 59 (1913)) ; Bodden v. American
Offshore, Inc., 681 F.2d 319, 329 (5th Cir. 1982) ; In re M/V Elaine Jones, 480 F.2d 11 (5th Cir. 1973) , amended, 513
F.2d 911 , cert. denied, 423 U.S. 840 (1975) ; Martinez v. Maritime Overseas Corp., 1989 A.M.C. 2669 (E.D. La.
1989) (citing Mobil Oil Corp. v. Higginbotham) (holding Gaudet nonpecuniary damages inapplicable in DOHSA
action); Igneri v. Cie. de Transports Oceaniques, 323 F.2d 257 (2d Cir. 1963) , cert. denied, 376 U.S. 949 (1964) ;
Smith v. Olsen & Ugelstad, 324 F. Supp. 578 (E.D. Mich. 1971) ; First Nat'l Bank in Greenwich v. National Airlines,
171 F. Supp. 528 (S.D.N.Y. 1958) , aff'd, 288 F.2d 621 (2d Cir.) , cert. denied, 368 U.S. 859 (1961) .

(n13)Footnote 13. Miles, 498 U.S. at 19 ; Tallentire, 477 U.S. at 207 (concluding that state wrongful-death
statutes cannot supplement DOHSA); Higginbotham, 436 U.S. at 618 ; Nygaard, 701 F.2d at 77 (holding that neither
general maritime law nor state wrongful-death statutes can supplement Jones Act or DOHSA when the death occurs on
the high seas); Bodden, 681 F.2d at 319 (where Jones Act seaman's injury "occurred on the high seas, the general
maritime wrongful death remedy which Moragne-Gaudet created does not apply"). Compare supplementation of
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DOHSA to provide survival damages, discussed supra § 82b.

(n14)Footnote 14. Infra § 88a. Section 1 of the Death on the High Seas Act, which has been amended to allow
nonpecuniary damages for loss of care, comfort and companionship if the death occurred more than twelve nautical
miles from United States shores as the result of a commercial aviation disaster. This amendment allowing nonpecuniary
damages applies to deaths occurring after July 16, 1996. Wendell H. Ford Aviation Investment and Reform Act for the
21st Century, Pub. L. No. 106-181, 114 Stat. 61, 131.

(n15)Footnote 15. If a seaman is killed onboard an unseaworthy vessel in territorial waters, any wrongful-death
unseaworthiness claim must be brought under the general maritime law, rather than under DOHSA. Miles v. Apex
Marine Corp., 498 U.S. 19 (1990) . If a seaman is killed on the high seas, DOHSA provides the exclusive remedy for
unseaworthiness. See supra § 81b. For the distinction between "high seas" and "territorial waters," see supra § 81b note
20.

(n16)Footnote 16. Miles, 498 U.S. at 32-33 .

(n17)Footnote 17. In Miles, the Supreme Court held that nonpecuniary damages cannot be awarded in an action for
the wrongful death of a seaman, whether the death occurred in territorial waters or on the high seas. In Yamaha Motor
Corp., U.S.A. v. Calhoun, 516 U.S. 199 (1996) , the Supreme Court held that state wrongful-death statutes, including
those that recognize nonpecuniary damages, can provide a basis for recovery for the deaths of nonseafarers in territorial
waters. In both cases, the Court seems to have overlooked the possibility that a seaman can be killed by someone other
than his employer, and that this possibility might render the Jones Act proscription against nonpecuniary damages
inapplicable if a seaman is killed in territorial waters.

Post-Miles authorities are divided on this issue. Some courts read Miles narrowly, holding that it precludes
nonpecuniary damages only in an action against a seaman's employer. See Gerdes v. G & H Towing Co., 967 F. Supp.
943 (S.D. Tex. 1997) (deciding that survivors of tug crewmen could recover nonpecuniary damages in products liability
claim against manufacturer of vessel's steering components); Sugden v. Puget Sound Tug & Barge Co., 796 F. Supp.
455 (W.D. Wash 1992) (denying nonpecuniary damages against seaman's employer, permitting nonpecuniary damages
against a shipyard that was not seaman's employer because "the concern for uniformity that motivated the Supreme
Court in Miles does not exist in this case. Plaintiff's husband was not a Jones Act seaman for purposes of this suit." Id.
at 457 ); Mussa v. Cleveland Tankers, 802 F. Supp. 88 (E.D. Mich. 1992) ; Rebstock v. Sonat Offshore Drilling, 764 F.
Supp. 75 (E.D.La. 1991) (allowing nonpecuniary damages in negligence action against nonemployer of seaman). Other
courts interpret Miles to disallow nonpecuniary damages in any action for the wrongful death of a Jones Act seaman,
regardless of who is the defendant. See Trident Marine, Inc. v. M/V Atticos, 876 F. Supp. 832 (E.D. La. 1994) (granting
defendant's motion for partial summary judgment and certifying for interlocutory appeal):

This court would be less inclined to apply Miles under the present facts if the Supreme Court had not
included DOHSA in its analysis. DOHSA is obviously not restricted to an action against the employer,
thus creating the present confusion. Therefore, to achieve the "uniformity" sought in Miles, at least
viz-a-viz [sic], DOHSA and the Jones Act, it would seem that employers and non-employers should be
treated the same as to non-pecuniary damages.

Id. at 837 ; accord In re Goose Creek Trawlers (F/V Haley Clark), 1997 A.M.C. 1546 (E.D. N.C. 1997) (refusing to
allow nonpecuniary damages against nonemployer defendant even though the deceased seaman was self-employed and
had no employer to implead as a Jones Act defendant); Carnival Cruise Lines v. Red Fox Indus., 813 F. Supp. 1185
(E.D. La. 1993) , aff'd, 18 F.3d 935 (5th Cir. 1994) (questioning holdings by earlier courts of the same federal district
that Miles does not preclude loss-of-society damages against non-employer in general maritime law claim).

(n18)Footnote 18. In Miles, 498 U.S. at 30-31 , the Supreme Court concluded, "The holding of Gaudet applies
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only in territorial waters, and it applies only to longshoremen."

(n19)Footnote 19. 516 U.S. 199, 210 n.7 (1996) .

Earlier cases which have held that Moragne created a general maritime-law wrongful-death claim based on negligence
for nonseamen who die from accidents occurring in territorial waters, include Sutton v. Earles, 26 F.3d 903 (9th Cir.
1994) ; Wahlstrom v. Kawasaki Heavy Indus., 4 F.3d 1084 (2d Cir. 1993) , cert. denied, 510 U.S. 1114 (1994) ; Bubla
v. Bradshaw, 795 F.2d 349 (4th Cir. 1986) ; Green v. Ross, 481 F.2d 102 (5th Cir.) , cert. denied, 414 U.S. 1068
(1973) ; Dennis v. Central Gulf S.S. Corp., 453 F.2d 137 (5th Cir.) , cert. denied, 409 U.S. 948 (1972) ; Stissi v.
Interstate and Ocean Transp. Co., 590 F. Supp. 1043 (E.D.N.Y. 1984) , aff'd in part, vacated in part, 765 F.2d 370 (2d
Cir. 1985) . In cases of this type, some courts have awarded nonpecuniary damages pursuant to Gaudet. See In re
American Dredging, Co., 873 F. Supp. 1539 (S.D. Fla. 1994) (citing Cantore v. Blue Lagoon Water Sports, Inc., 799 F.
Supp. 1151 (S.D. Fla. 1992)) (allowing nonpecuniary damages because neither federal statute nor common law
precludes such recovery in these circumstances), aff'd sub nom. American Dredging Co. v. Lambert, 81 F.3d 127 (11th
Cir. 1996) (citing Calhoun and referring to Florida statutory law); Powers v. Bayliner Marine Corp., 855 F. Supp. 199
(W.D. Mich. 1994) (deaths of sailboat passengers); Lipworth v. Kawasaki Motors Corp., 592 So. 2d 1151 (Fla. Dist. Ct.
App.) , cert. denied, 506 U.S. 974 (1992) (death of a child operating jet ski); Perlman v. Valdes, 575 So. 2d 216 (Fla.
Dist. Ct. App. 1990) (death of recreational boater).

(n20)Footnote 20. Lower courts interpreting the Supreme Court's decision have variously concluded that in
Calhoun-type cases remedies provided by state law need not be consistent with established maritime-law principles, In
re State Street Bank & Trust Co., 1996 A.M.C. 2186 (S.D. Ala. 1996) (allowing application of state law, including
Alabama's generous recovery for punitive damages in the presence of mere negligence); and that under Calhoun a court
is not required to apply state law to the exclusion of general maritime law, when the latter provides more generous
recovery, Bratteli v. United States, 1996 A.M.C. 1980 (D. Alaska 1996) .

(n21)Footnote 21. 516 U.S. at 629 n.14 .

(n22)Footnote 22. Chesapeake & O. Ry. Co. v. Kelly, 241 U.S. 485, 489 (1916) .

(n23)Footnote 23. Michigan Cent. R.R. v. Vreeland, 227 U.S. 59 (1913) . In Vreeland, a FELA case brought by
survivor of deceased railway worker, the Court opined:

The pecuniary loss is not dependent upon any legal liability of the injured person to the beneficiary.
That is not the sole test. There must, however, appear some reasonable expectation of pecuniary
assistance or support of which they have been deprived. Compensation for such loss manifestly does not
include damages by way of recompense for grief or wounded feelings. The word pecuniary did not
appear in Lord Campbell's Act, nor does it appear in our act of 1908. But the former act and all those
which follow it have been continuously interpreted as providing only for compensation for pecuniary
loss or damage.

A pecuniary loss or damage must be one which can be measured by some standard. It is a term
employed judicially, "not only to express the character of the loss of the beneficial plaintiff which is the
foundation of the recovery, but also to discriminate between a material loss which is susceptible of
pecuniary valuation, and that inestimable loss of the society and companionship of the deceased relative
upon which, in the nature of things, it is not possible to set a pecuniary valuation." Patterson, Railway
Accident Law, § 401.

Nevertheless, the word as judicially adopted, is not so narrow as to exclude damages for the loss of
services of the husband, wife, or child, and, when the beneficiary is a child, for the loss of that care,
counsel, training, and education which it might, under the evidence, have reasonably received from the
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parent, and which can only be supplied by the service of another for compensation.

In Tilley v. Hudson River Railroad, 24 N.Y. 471 [1862] and 29 N.Y. 252 [1864] , the court stated
that "the word 'pecuniary' was used in distinction to those injuries to the affections and sentiments which
arise from the death of relatives, and which, though painful and grievous to be borne, cannot be
measured or recompensed in money. It excludes, also, those losses which result from the deprivation of
the society and companionship, which are equally incapable of being defined by any recognized measure
of damages."

Id. at 70-71 (citations omitted).

In Kelly, the Supreme Court approved the trial court's instructions to the jury that,

they should fix the damages at such sum as would reasonably compensate the dependent members of
Kelly's family for the pecuniary loss, if any, shown by the evidence to have been sustained by them
because of Kelly's injury and death; and that, in fixing the amount, they were authorized to take into
consideration the evidence showing the decedent's age, habits, business ability, earning capacity, and
probable duration of life, and also the pecuniary loss, if any, which the jury might find from the evidence
that the dependent members of his family had sustained because of being deprived of such maintenance
or support or other pecuniary advantage, if any, which the jury might believe from the evidence they
would have derived from his life thereafter.

241 U.S. at 488 .

See also In re M/V Elaine Jones, 480 F.2d 11 (5th Cir. 1973) (general maritime law); Dennis v. Central Gulf S.S.
Corp., 453 F.2d 137 (5th Cir.) , cert. denied, 409 U.S. 948 (1972) (general maritime law); Dugas v. National Aircraft
Corp., 438 F.2d 1386 (3d Cir. 1971) (DOHSA); In re U.S. Steel Corp., 436 F.2d 1256 (6th Cir. 1970) , cert. denied,
402 U.S. 987, 91 S. Ct. 1660, 29 L. Ed. 2d 153 (1971) (general maritime law); In re United States (Barbara and Gail),
418 F.2d 264 (1st Cir. 1969) (DOHSA); Noel v. United Aircraft Corp., 342 F.2d 232, 240 (3d Cir. 1965) , denying
reh'g 219 F. Supp. 556 (D. Del. 1963) (under DOHSA, pecuniary loss is not measured in terms of, nor restricted to, net
income); Orona v. Isbrandtsen Co., 313 F.2d 241 (2d Cir. 1963) (Jones Act); Moore-McCormack Lines, Inc. v.
Richardson, 295 F.2d 583 (2d Cir. 1961) , cert. denied, 368 U.S. 989 (1962) (DOHSA claims asserted in limitation of
liability proceeding); National Airlines, Inc. v. Stiles, 268 F.2d 400 (5th Cir.) , cert. denied, 361 U.S. 885 (1959)
(DOHSA action for deaths resulting from airplane crash); Stark v. Chicago, N.S. & M. R. Co., 203 F.2d 786 (7th Cir.
1953) (Jones Act); Cleveland Tankers, Inc. v. Tierney, 169 F.2d 622 (6th Cir. 1948) (Jones Act); Faye v. American
Diamond Lines (The S.S. Black Gull), 90 F.2d 619 (2d Cir.) , cert. denied, 302 U.S. 728 (1937) (DOHSA case for death
of pilot); Sabine Towing Co. v. Brennan, 85 F.2d 478 (5th Cir. 1936) , rev'd on other grounds sub nom. Van Beeck v.
Sabine Towing Co., 300 U.S. 342 (1937) (Jones Act); In re Steamship Co. of Savannah (The City of Rome), 48 F.2d
333 (S.D.N.Y. 1930) (DOHSA case involving sinking of a submarine: "The manifest purpose of Congress was to
compensate beneficiaries as fully as money can for the loss sustained." Id at 37 .); Nye v. A/S D/S Svendborg, 358 F.
Supp. 145 (S.D.N.Y. 1973) , aff'd in part, rev'd in part, 501 F.2d 376 (2d Cir. 1974) , cert. denied, 420 U.S. 964, 95 S.
Ct. 1356, 43 L. Ed. 2d 442 (1975) ; In re Cambria S.S. Co., 353 F. Supp. 691 (N.D. Ohio 1973) , aff'd, 505 F.2d 517
(6th Cir. 1974) , cert. denied, 420 U.S. 975, 95 S. Ct. 1397, 43 L. Ed. 2d 654 (1975) (general maritime law); Mascuilli
v. United States, 343 F. Supp. 439 (E.D. Pa. 1972) , rev'd on other grounds, 483 F.2d 81 (3d Cir. 1973) (general
maritime law: pecuniary loss to survivors measured by tax returns); Mungin v. Calmar S.S. Corp., 342 F. Supp. 479 (D.
Md. 1972) , cert. denied, 423 U.S. 840 (general maritime law); In re Sincere Navigation Corp. (S/S Helena), 329 F.
Supp. 652 (E.D. La. 1971) , aff'd in part, vacated in part, 529 F.2d 744 (5th Cir. 1976) (general maritime law);
Daughdrill v. Diamond "M" Drilling Co., 305 F. Supp. 836 (W.D. La. 1969) , rev'd on other grounds, 447 F.2d 781
(5th Cir. 1971) , cert. denied, 405 U.S. 997 (1972) (Jones Act); In re United States (USNS Potomac), 303 F. Supp.
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1282 (E.D.N.C. 1969) , aff'd, 432 F.2d 1357 (4th Cir. 1970) (claim for death of crew member asserted in limitation
proceeding); In re Risdal & Anderson, Inc. (F/V Midnight Sun), 291 F. Supp. 353 (D. Mass. 1968) (DOHSA and Jones
Act); In re Marina Mercante Nicaraguense, S.A. (M/V El Salvador), 248 F. Supp. 15 (S.D.N.Y. 1965) , modified, 364
F.2d 118 (2d Cir. 1966) , cert. denied, 385 U.S. 1005 (1967) (Jones Act); In re Oskar Tiedemann & Co., 236 F. Supp.
895 (D. Del. 1964) , rev'd in part, 367 F.2d 498 (3d Cir. 1966) , cert. denied, 386 U.S. 932, 87 S. Ct. 957, 17 L. Ed.
2d 805 (1967) (Jones Act); Grantham v. Fishing Boat Redwing, 234 F. Supp. 89 (E.D.S.C. 1964) , aff'd sub nom.
Grantham v. Quinn Menhaden Fisheries, Inc., 344 F.2d 590 (4th Cir. 1965) (Jones Act); Gardner v. National Bulk
Carriers, Inc., 221 F. Supp. 243 (E.D. Va. 1963) , aff'd, 333 F.2d 676 (1964) (Jones Act); Carli v. New London Flying
Serv., Inc., 1965 A.M.C. 1644 (D. Conn. 1962) ; In re Midwest Towing Co., 203 F. Supp. 727 (E.D.Ill. 1962) , aff'd,
317 F.2d 270 (7th Cir. 1963) (Jones Act death claims asserted in limitation proceeding); Blumenthal v. United States,
189 F. Supp. 439 (E.D. Pa. 1960) , aff'd, 306 F.2d 16 (3d Cir. 1962) (DOHSA action for death of civilian in military
plane); Rogow v. United States, 173 F. Supp. 547 (S.D.N.Y. 1959) (nonmaritime action under the Federal Tort Claims
Act for death of passenger on Air Force bomber); In re Gulf Oil Corp., 172 F. Supp. 911 (S.D.N.Y. 1959) (DOHSA);
Holliday v. Pacific Atlantic S.S. Co., 117 F. Supp. 729 (D. Del. 1953) , aff'd, 212 F.2d 206 (3d Cir. 1954) (Jones Act).

(n24)Footnote 24. "Recovery for loss of support has been universally recognized, and includes all the financial
contributions that the decedent would have made to his dependents had he lived." Sea-Land Servs., Inc. v. Gaudet,
414 U.S. 573, 584-85, 94 S. Ct. 806, 39 L. Ed. 2d 9 , reh'g denied, 415 U.S. 986 (1974) (general maritime law). See
Snyder v. Whittaker Corp., 839 F.2d 1085 (5th Cir. 1988) (DOHSA); Solomon v. Warren, 540 F.2d 777 (5th Cir. 1976)
, cert. dismissed, 434 U.S. 801 (1977) (DOHSA); Sweeney v. American S.S. Co., 491 F.2d 1085 (6th Cir. 1974) ;
Brown v. United States, 615 F. Supp. 391 (D. Mass. 1985) , rev'd on other grounds, 790 F.2d 199 (1st Cir. 1986) , cert.
denied, 479 U.S. 1058 (1987) (DOHSA); Faust v. South Carolina State Highway Dep't, 527 F. Supp. 1021 (D.S.C.
1981) , rev'd on other grounds, 721 F.2d 934 (4th Cir. 1983) (general maritime law); Higginbotham v. Mobil Oil
Corp., 360 F. Supp. 1140 (W.D. La. 1973) , aff'd in part, rev'd in part, 545 F.2d 422 (5th Cir. 1977) , rev'd on other
grounds, 436 U.S. 618 (1978) (DOHSA).

(n25)Footnote 25. See Whitaker v. Blidberg Rothchild Co., 296 F.2d 554 (4th Cir. 1961) :

Indeed, no award for loss of future earnings is entirely free of speculative elements ... Insistence on
mathematical precision would be illusory and the judge or juror must be allowed a fair latitude to make
reasonable approximations guided by judgment and practical experience.

Id. at 555 . See also Daughdrill v. Diamond "M" Drilling Co., 305 F. Supp. 836, 841 (W.D. La. 1969) , rev'd on
other grounds, 447 F.2d 781 (5th Cir. 1971) , cert. denied, 405 U.S. 997 (1972) (advising that loss of support, loss of
prospective inheritance, and loss of nurture "cannot be computed by any mathematical formulae nor derived from any
precise principles susceptible of being programmed into a computer"). But see Rogow, 173 F. Supp. at 560 (citation
omitted) ("Plaintiff has urged that allowance should be made for the likelihood that Leon Rogow would have increased
his earnings in the future had he lived. ... It is true that increases in future earnings are to be considered in arriving at the
probable contributions to the family of the deceased. But such an award must be a "just and reasonable estimate ... based
on relevant data." It cannot be "based on speculation or guesswork."); cf. Bubla v. Bradshaw, 795 F.2d 349 (4th Cir.
1986) :

We remand to the district court for a more detailed explanation of the calculation of damages. We
have, of course, recognized the latitude afforded a finder of fact asked to assess damages in a
wrongful-death action, where "no award ... is entirely free of speculative elements." The fact that
"insistence on mathematical precision would be illusory," Whitaker, 296 F.2d at 555 , however, does not
absolve the district court of its duty to "make findings of fact which separately state the amount for each
element of damage ... and which, to the extent practical, set forth how the court arrived at each of those
amounts." Here, the district court merely announced the damages after noting briefly the relationship of
the plaintiffs to Bubla and stating Bubla's income and medical and funeral expenses. It did not, for
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example, consider Bubla's earnings expectancy or his rate of personal consumption in determining the
value of lost support.

Id. at 355 (quoting Whitaker v. Blidberg Rothchild Co., 296 F.2d 554, 555 (4th Cir. 1961) (citations omitted).

(n26)Footnote 26. See, e.g., Barger v. Petroleum Helicopters, Inc., 514 F. Supp. 1199 (E.D. Tex. 1981) , rev'd on
other grounds, 692 F.2d 337 (5th Cir. 1982) , cert. denied, 461 U.S. 958 (1983) (DOHSA and Jones Act claims:
estimating retired naval pilot's life expectancy was 26.69 years, but his work expectancy was only an additional 17.068
years); In re Gulf Oil Corp., 221 F. Supp. 1000, 1002 (D.R.I. 1963) :

Life expectancy is not synonymous with work expectancy. It is not to be presumed that the decedent
would be able or disposed to follow his usual occupation until the hour of his death even though he
continued to enjoy good health and live for the maximum period accorded by [the] mortality table.

(n27)Footnote 27. See Brown, 615 F. Supp. at 391 (based upon decedent seaman's tax returns for four years prior
to his death, expert estimated his projected increase in income, conservatively assuming he would have made no career
advances, other than the "general increases in productivity that permeate the economy and benefit all American
workers." Id. at 395 .); Risdal & Anderson, 291 F. Supp. at 353 ; M/V El Salvador, 248 F. Supp. at 15 .

(n28)Footnote 28. The guidelines most commonly referred to in the past for determining when a deduction for
taxes is appropriate under DOHSA, the Jones Act or the general maritime law are those set out in the FELA decision of
McWeeney v. New York, N.H. & H.R.R., 282 F.2d 34 (2d Cir.) , cert. denied, 364 U.S. 870 (1960) :

There may be cases where failure to make some adjustment for the portion of a plaintiff's or
decedent's earnings that would have been taken by income taxes would produce an improper result; but
these are at the opposite end of the income spectrum from [plaintiff's income of $4,800 per year]. For
example, if a plaintiff or a plaintiff's decedent, had potential earnings of $100,000 a year, more than half
of which would have been consumed by income taxes, an award of damages based on gross earnings
would be plainly excessive. ... Such cases are in sharp contrast to the great mass of litigation at the lower
or middle reach of the income scale, where future income is fairly predictable, added exemptions or
deductions drastically affect the tax and, for the reasons indicated, the plaintiff is almost certain to be
undercompensated for loss of earning power in any event. ... Just where the line should be drawn must be
left, as so much is, to the good sense of trial judges, whether acting with a jury or without. Certainly the
line was not approached here.

Id. at 38-39 .

Many courts followed McWeeney and did not deduct taxes from death recoveries. Taxes were deducted, however, in
S/S Helena, 329 F. Supp. at 659 ("The courts that would not make such a deduction reason that the amount of future
taxes is conjectural. But since taxes are no less certain than death itself, I cannot justify excluding them completely from
consideration.").

In more recent cases, courts have consistently deducted taxes from estimated future gross earnings in calculating
wrongful-death recoveries. See Culver v. Slater Boat Co., 722 F.2d 114, 117 (5th Cir. 1983) , cert. denied, 469 U.S.
819 (1984) , discussed infra note 37; Brown, 615 F. Supp. at 391 (reducing earnings by 18.4% to reflect federal and
state taxes); Barger, 514 F. Supp. at 1199 (in a Jones Act and DOHSAaction, computing the decedent helicopter pilot's
lost future earnings by applying the salary growth rate of the pilot's contemporaries to his salary at the time of his death,
discounting at the appropriate rate, and deducting income tax and estimated personal consumption and business-related
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expenses from that figure); cf. Bergen v. F/V St. Patrick, 816 F.2d 1345 (9th Cir. 1987) , modified, 866 F.2d 318 (9th
Cir.) , cert. denied, 493 U.S. 871 (1989) (construing no clear error in damages for loss of support, services, and
inheritance which were not reduced for taxation, because the amount of the appropriate deduction had not been put into
evidence at trial).

Social Security taxes are also deducted. See Tallentire v. Offshore Logistics, 754 F.2d 1274 (5th Cir. 1985) , rev'd on
other grounds, 477 U.S. 207 (1986) ; Madore v. Ingram Tank Ships, Inc., 732 F.2d 475 (5th Cir. 1984) ; Slater Boat,
722 F.2d at 117 .

(n29)Footnote 29. See Howard v. Crystal Cruises, 41 F.3d 527, 530 (9th Cir. 1994) , cert. denied, 115 S. Ct. 1796
(1995) ; Brown, 615 F. Supp. at 391 (subtracting from DOHSA recovery expected personal-maintenance expenses of
decedent lobsterman, since he was often at sea where he had few personal expenses; deducting 15% from his salary,
rather than the 18% projected by U.S. Labor Department data); In re Farrell Lines, Inc. (S/S African Neptune), 389 F.
Supp. 194 (S.D. Ga. 1975) ("In awards under the Death on the High Seas Act deductions for expenses have been made
for food, clothing, pocket money, mortgage payments and cost of public utilities. Under general maritime law, courts
have used percentages ranging from 15% to 412/3%." Id. at 199 (citation omitted)); Gardner, 221 F. Supp. at 243
(deeming one-fourth of annual contribution to be too great a percentage to deduct for personal-living expenses for a
seaman who spent the greater part of the year away from home).

According to the "collateral source doctrine," Social Security payments that the plaintiff is receiving from the federal
government as a result of the decedent's death are not subtracted from the plaintiff's award. The Supreme Court has
followed this rule in FELA cases and in Jones Act cases. See Eichel v. New York Cent. R.R., 375 U.S. 253, 254 (1963)
(dictum) (quoting New York, N.H. & H. R. Co. v. Leary, 204 F.2d 461 (1st Cir. 1953)) (excluding evidence that FELA
plaintiff was receiving a pension because "the benefits received under such a system of social legislation are not directly
attributable to the contributions of the employer," and so should not be used to mitigate damages); Tipton v. Socony
Mobil Oil Co., 375 U.S. 34 (1963) (excluding evidence that Jones Act plaintiff had received compensation under
Longshore and Harbor Workers' Compensation Act, and finding it inadmissible for purpose of mitigating damages.).

Lower courts have applied the same rule in DOHSA cases. See U.S. Steel, 436 F.2d at 1273 ("[S]ocial security and
insurance benefits payable to the widows and minor children... even though paid for in part by the decedent's employer,
do not represent partial payment of the shipowner's liability for the loss to the families of the decedents' earning
capacities."); United States v. The S.S. Washington, 172 F. Supp. 905 (E.D. Va. 1954) , aff'd, 272 F.2d 711 (4th Cir.
1959) (DOHSA recovery not diminished by sums due to dependents of deceased soldiers by the government, whether
by way of insurance, pensions, or compensation). See also Brown, 615 F. Supp. 391 (Suits in Admiralty Act) (applying
DOHSA to determine damages):

In analogous cases under the Federal Tort Claims Act (FTCA), the Third, Ninth and Tenth Circuits
have all held that damage awards should not be offset by the receipt of Social Security payments. See
Smith v. United States, 587 F.2d 1013, 1016 (3d Cir. 1978) ; Steckler v. United States, 549 F.2d 1372,
1379 (10th Cir. 1977) ; United States v. Hayashi, 282 F.2d 599, 603-604 (9th Cir. 1960) . These courts
have relied on the "collateral source" doctrine... "[W]here state law recognizes [this] doctrine, Social
Security benefits should not be deducted from a recovery under the Federal Tort Claims Act."

Id. at 398 (quoting Smith, 587 F.2d at 1016 ).

Nor is the wrongful-death award reduced by veterans' benefits. See Shaw v. Grumman Aerospace Corp., 593 F. Supp.
1066 (S.D. Fla. 1984) , aff'd, 778 F.2d 736 (11th Cir. 1985) (DOHSA case against aircraft manufacturer).

(n30)Footnote 30. See In re Patton-Tully Transp. Co., 797 F.2d 206 (5th Cir.) , reh'g denied, 800 F.2d 262 (5th
Cir. 1986) , where the Court of Appeals found that the district court did not err in failing to reduce award for
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prospective loss of support to parents, to reflect the possibility that deceased seaman would marry in the future, because
there was no evidence that he would not continue to support his family. The Fifth Circuit distinguished Standard
Products, Inc. v. Patterson, 317 So. 2d 376, 379 (Miss. 1975) ("A young man can reasonably be expected to marry, and
it is unreasonable to expect that he would give his mother one-half of his earnings during his entire life."); Thompson v.
The Offshore Co., 440 F. Supp. 752 (S.D. Tex. 1977) :

Plaintiffs contend that "[t]he lost wages of the decedents claimed herein represent the measure of
pecuniary loss sustained by these claimants, discounted for personal consumption and present value."
Plaintiffs thus ask this Court to presume that the total financial loss to each set of survivors, including the
parents [of decedents], for loss of support, contribution and prospective inheritance is equal to the
anticipated gross income of each decedent less his personal consumption during the remainder of his
work life expectancy.

If this Court adopted such a formula, it would in fact be awarding each set of survivors the economic
value of the decedent's estate, rather than the value of each plaintiff's diminished pecuniary expectation.
Because each survivor is suing on his or her behalf and not on behalf of the estate, the survivors are not
entitled under the law to recover the loss of economic value of each decedent's life, as such a measure
seldom reflects the realistic expectations of the survivors, especially parents, and is unduly punitive.
Rather, the proper focus is on the financial loss suffered by each survivor with reference to the decedent's
history of earnings and contributions and anticipated future earning potential as a means of establishing a
maximum monetary amount available for distribution as such financial losses are proved.

Id. at 763 (citations omitted). See also Solomon v. Warren, 540 F.2d 777 (5th Cir. 1976) , cert. dismissed, 434 U.S.
801 (1977) ; In re United States (USNS Potomac), 303 F. Supp. 1282 (E.D.N.C. 1969) , aff'd, 432 F.2d 1357 (4th Cir.
1970) (deeming it reasonable to assume that the decedent would have supported his mother until her death, but holding
that a pecuniary loss payable to one who does not have as long a life expectancy as the decedent, should be paid for the
period of the beneficiary's life expectancy and not the life expectancy of the decedent); cf. In re Cambria S.S. Co., 505
F.2d 517 (6th Cir. 1974) , cert. denied, 420 U.S. 975, 95 S. Ct. 1397, 43 L. Ed. 2d 654 (1975) (denying loss of
prospective inheritance to nondependent collateral relative):

Comfort, companionship and society, recognized in Gaudet, go to the ... very heart of family life,
and their loss by family members is generally felt, thus justifying the intervention of the humanitarian
maritime law. On the other hand, loss of prospective inheritance by one whose hopes of that inheritance
hinge upon the fortuity of a man remaining unmarried and childless throughout his life, is not an injury
capable of comparison with the losses sought in Gaudet. The mere accident of blood relationship with
nothing more does not itself call for that special solicitude which the maritime law holds for those
injured within its jurisdiction.

Id. at 524-25 .

(n31)Footnote 31. When DOHSA or the Jones Act provides explicitly for recovery, the majority rule is that the
statutory beneficiary does not need to prove dependence. In Orona v. Isbrandtsen Co., 313 F.2d 241 (2d Cir. 1963) ,
the widow of a seaman who committed suicide was entitled to recover under the Jones Act even though the couple had
separated five years before his death, and the seaman had long since ceased to contribute to her support:

The Jones Act and the Death on the High Seas Act explicitly name the widow as beneficiary without
reference to her dependency on the deceased. It is clear that under state law [the widow] could at any
time have forced [him] to contribute to her support, since they had been neither legally separated nor
divorced. ... Neither his death nor the fact that she has not previously sought such contribution operates
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to bar her rights now.

Id. at 242-43 (citation omitted); see also Cleveland Tankers, Inc. v. Tierney, 169 F.2d 622, 625 (6th Cir. 1948) (In
wrongful-death action brought under the Jones Act, evidence that the deceased visited his wife only four or five times in
two years did not bar recovery: "Since she might at any time enforce her [marital] rights under Ohio law, she was
entitled to substantial damages."); cf. Lasseigne & Sons, Inc. v. Bacon, 1987 A.M.C. 2251 (D. Or. 1987) (approving
award for loss of support and services to parents of seaman under DOHSA, but disapproving recovery by son because
there was no evidence that decedent ever supported him).

Under the general maritime law claimants other than those named in the federal statutes generally must demonstrate
that they would have derived pecuniary benefits from the decedent's life. See, e.g., In re Metcalf, 530 F. Supp. 446
(S.D. Tex. 1981) (general-maritime wrongful-death action by mother of deceased crew member):

The Court has no doubt that Davis would have continued to make contributions to his mother similar
to those he had made in the past; however, with the exception of the room and board paid by Davis
during periods in which he lived with his mother, his contributions to her were sporadic and irregular,
and consisted primarily of gifts, occasional purchases of various household items, and donations of
occasional "windfalls" such as tax returns. Assuming that Davis would have enjoyed significant and
steady income in the future, an assumption that finds limited support in the record, the evidence does not
persuade the Court that Davis' financial contributions to Mrs. McGee would have increased significantly.
The Court is constrained to note that Mrs. McGee was not dependent upon her son for support at the time
of his death, and the Court must weigh this factor accordingly in assessing plaintiff's future losses.

Id. at 45 ; cf. Skidmore v. Grueninger, 506 F.2d 716, 729 n.11 (5th Cir. 1975) (noting that adult, nondependent
daughter was within class of beneficiaries under the Jones Act, DOHSA and most state wrongful-death acts, and
authorizing her recovery).

(n32)Footnote 32. See In re Consolidated Mach., Inc., 428 F. Supp. 209 (M.D. Fla. 1976) :

Mr. Winter handled the home finances, he thawed the pipes when they froze in Rhode Island,
repaired the cars and television, and painted and made house repairs. I find that Mrs. Winter should
receive $30 per month for the loss of his services about the house over his life expectancy of nearly 20
years.

Id. at 230 ; Morvant v. Construction Aggregates Corp., 570 F.2d 626 (6th Cir.) , cert. dismissed, 439 U.S. 801
(1978) (in a wrongful-death action, concluding that the district court should allow expert testimony concerning the
pecuniary value of the decedent's household services:

Hauling out the garbage, mowing the lawn, making repairs, and other household tasks may be
performed by a father as labors of love, but they are labors nonetheless, and historically where they have
been performed for others, they have commanded an economic price which we think may fairly be
included as a part of the pecuniary loss suffered by the decedent's family, considered apart from the
non-pecuniary element of loss of society.

Id. at 633 ) (footnote omitted) (citing 2 Benedict on Admiralty, Ch. VII § 86 (7th ed. 1975)). See also In re
Patton-Tully Transp. Co., 797 F.2d 206 (5th Cir. 1986) , reh'g denied, 800 F.2d 262 (5th Cir. 1986) (en banc)
(awarding damages for loss of services to the entire family of deceased seaman, in the amount of $25,000); In re U.S.
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Steel Corp., 436 F.2d 1256 (6th Cir. 1970) , cert. denied, 402 U.S. 987 (1971) (loss of counsel and guidance not a
proper element of widow's damages without specific evidence as to the nature of the services and the cost of obtaining
them elsewhere); Brown v. United States, 615 F. Supp. 391 (D. Mass. 1985) , rev'd on other grounds, 790 F.2d 199
(1st Cir. 1986) (awarding ten dollars per hour for lawn, maintenance, masonry, and plumbing work which decedent had
done around the house, and which court estimated he would have continued to do until the age of 65, tasks that his
widow now performs or hires others to do); Faust v. South Carolina State Highway Dept., 527 F. Supp. 1021 (D.S.C.
1981) , rev'd on other grounds, 721 F.2d 934 (4th Cir. 1983) (cutting the lawn); Thompson v. Offshore Co., 440 F.
Supp. 752 (S.D. Tex. 1977) (surmising that loss of a decedent's services is recoverable under DOHSA, the Jones Act and
the general maritime law, and that to determine the value of lost services, "the court should consider the nature of the
relationship between a particular survivor and the decedent, and the decedent's anticipated presence at home in light of
his age and the nature of his occupation"); cf. Mascuilli v. United States, 343 F. Supp. 439 (E.D. Pa. 1972) , rev'd on
other grounds, 483 F.2d 81 (3d Cir. 1973) :

Here the evidence of ... services was slight. Mrs. Mascuilli testified that her husband had taken care
of a house the family used in the summer time. In addition, he did the painting, finished a recreation
room and washroom, and took care of the lawn and garden of their home. Despite the limited evidence in
this regard, I am assigning a value of approximately $10. a week or $500. a year to decedent's services of
this type.

Id. at 442 (footnote omitted); Dennis v. Central Gulf S.S. Corp., 453 F.2d 137 (5th Cir.) , cert. denied, 409 U.S. 948
(1972) (permitting daughter of decedent to recover value of decedent's services in transportation, minor home repairs,
and assistance in shopping); In re Sincere Navigation Corp. (S/S Helena), 329 F. Supp. 652 (E.D. La. 1971) , aff'd in
part, vacated in part, 529 F.2d 744 (5th Cir. 1976) .

(n33)Footnote 33. See Sea-Land Servs., Inc. v. Gaudet, 414 U.S. 573 , reh'g denied, 415 U.S. 986 (1974) (finding
child's loss of nurture is compensable under DOHSA, but limiting award to pecuniary value of the nurture).

"[T]he word [pecuniary] as judicially adopted is not so narrow as to exclude damages... when the
beneficiary is a child, for the loss of that care, counsel, training and education which it might, under the
evidence, have reasonably received from the parent, and which can only be supplied by the service of
another for compensation."

Brown v. United States, 615 F.Supp 391, 399-400 , (citing Michigan Cent. R.R. v. Vreeland, 227 U.S. 59, 71, 33 S.
Ct. 192, 57 L. Ed. 417 (1913)) , rev'd on other grounds, 790 F.2d 199 (1st Cir. 1986) , cert. denied, 479 U.S. 1058
(1987) (FELA case).

Courts have held that the view that a child's loss of nurture is a "pecuniary injury" compensable under DOHSA was
not altered by Mobil Oil v. Higginbotham, 436 U.S. 618 (1978) , which established only that loss of society is not
recoverable under DOHSA. See McKay v. Rockwell Int'l Corp., 704 F.2d 444 (9th Cir. 1983) , cert. denied, 464 U.S.
1043 (1984) ; Nygaard v. Peter Pan Seafoods, Inc., 701 F.2d 77 (9th Cir. 1983) ; Bodden v. American Offshore, Inc.,
681 F.2d 319 (5th Cir. 1982) ; Barger v. Petroleum Helicopters, Inc., 514 F. Supp. 1199 (E.D. Tex. 1981) , rev'd on
other grounds, 692 F.2d 337 (5th Cir. 1982) , cert. denied, 461 U.S. 958 (1983) :

The evidence shows that Walter Barger was a loving husband and father who assisted and advised
his children in their studies and their lives. The Court, therefore, finds that Elizabeth Jane Barger, who
was 18 years old but living at home at the time of her father's death, should be awarded $10,000 for the
loss of her father's nurture, counsel and guidance.
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Id. at 1210 ; see also Brown, 615 F. Supp. at 400 (in claim under Suits in Admiralty Act, emphasizing that a child's
claim for loss of nurture is "limited to the pecuniary value of the services the deceased parent would have provided and
cannot include damages for the emotional loss of growing up without a father"; court considers economic value of
father's training and guidance, taking into consideration a seaman's frequent absences). Compare Red Star Towing &
Transp. Co. v. The "Ming Giant," 552 F. Supp. 367 (S.D.N.Y. 1982) , wherein the jury's award of $550,000 to the
deceased seaman's minor children for loss of nurture was "wildly beyond what the evidence would support" and was the
product of sympathy and improper summation by plaintiff's counsel:

[The seaman's] children were seven and four years old at the time of his death. [His widow] testified
that her husband's work schedule at sea required that he work around the clock away from home every
other week; he spent each intervening week at home. She testified that he took the children for walks in
the woods, teaching them about nature, and permitted them to help him perform various household tasks.
He taught his son about celestial navigation with a telescope. He played the guitar and sang songs with
the children. She further testified that he was an attentive father who made an effort to spend time with
his children...

Although adult children can also suffer from loss of nurture, the vast majority of the loss established
by the evidence here must be attributed to their early years. The evidence presented by the plaintiff
involved activities that certainly would have become infrequent as the children became older.

Id. at 377 .

A clear consensus exists among the courts that a child is not entitled to recover for loss of nurture under DOHSA once
he has attained the age of majority. See Solomon v. Warren, 540 F.2d 777, 788 (5th Cir. 1976) , cert. dismissed, 434
U.S. 801 (1977) (rejecting district court's award for loss of parental guidance and "nurture, instruction, and physical,
intellectual, and moral training" to children who had already reached majority; acknowledging that "[w]ithout serious
dispute, children may suffer a pecuniary deprivation apartfrom the loss of support and financial contributions, from the
death of their parents in the loss of parental guidance and training, commonly identified as the loss of nurture," and
leaving open the possibility of such an award in appropriate circumstances. The court also held that loss of formal
education at college level was a compensable element of damages.); Moore-McCormack Lines, Inc. v. Richardson, 295
F.2d 583 (2d Cir. 1961) , cert. denied, 368 U.S. 989 (1962) ; Brown, 615 F. Supp. at 391 (awarding loss of nurture at
$5,000 per year, only until child's eighteenth year); Higginbotham v. Mobil Oil Corp., 360 F. Supp. 1140 (W.D. La.
1973) , modified, 545 F.2d 422 (5th Cir. 1977) , rev'd on other grounds, 436 U.S. 618 (1978) ; Mascuilli v. United
States, 343 F. Supp. 439 (E.D. Pa. 1972) , rev'd on other grounds, 483 F.2d 81 (3d Cir. 1973) ; In re Canal Barge Co.,
323 F. Supp. 805 (N.D. Miss. 1971) , aff'd in part, rev'd in part on other grounds, 480 F.2d 11 (5th Cir. 1973) , cert.
denied, 423 U.S. 840 ; Soileau v. Niklos Drilling Co., 302 F. Supp. 119 (W.D. La. 1969) ; In re Risdal & Anderson,
Inc., 291 F. Supp. 353 (D. Mass. 1968) ; First Nat'l Bank in Greenwich v. National Airlines, Inc., 171 F. Supp. 528
(S.D.N.Y. 1958) , aff'd, 288 F.2d 621 (2d Cir.) , cert. denied, 368 U.S. 859 (1961) (applying the principle that a
grown, married daughter with "a home and family of her own" may not recover for loss of advice and companionship).

(n34)Footnote 34. See Solomon v. Warren, 540 F.2d 777 (5th Cir. 1976) , cert. dismissed, 434 U.S. 801 (1977)
(in DOHSA action, extending rule for loss of inheritance to children legatees, under the following conditions: (1) the
existence of a will; (2) the fact that plaintiffs were actually legatees in the will; (3) the plaintiffs would be entitled to
take under intestate succession even in the absence of a will; (4) the decedent had a history of accumulating property.
Court finds it likely that decedent would have advanced in employment and invested conservatively.); Rohan v. Exxon,
896 F. Supp. 666 (S.D. Tex. 1995) (contending that Miles does not change the established rule that loss of inheritance is
recoverable in a DOHSA action); Neal v. Barisich, Inc., 707 F. Supp. 862 (E.D. La. 1989) (opining that loss of
inheritance may be allowed under both DOHSA and FELA); Thompson v. Offshore Co., 440 F. Supp. 752 (S.D. Tex.
1977) :
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The law ... entitles spouse and child survivors to recover upon a proper showing for the loss of the
prospective inheritance which might have been received if the decedent had not died prior to his
anticipated life expectancy. Due to the age of the parent survivors of [decedents] and their normal life
expectancies as compared to the anticipated life expectancies of their deceased sons, there can be no
reasonable expectancy that they would have inherited upon his natural death any potential increase in
their respective sons' estates, even assuming that they were designated at the time of their sons' deaths as
legatees under validly-executed wills.

The Court, taking into account all pertinent factors, must determine, first, whether the decedent, if he
had lived his normal life expectancy, would have amassed an inheritable estate, and second, whether
each survivor-claimant "would continue to be the natural object of his [the decedent's] affection and
beneficence if he lived out his expectancy." National Airlines v. Stiles [528 F.2d] at 403.

Id. at 762-63 (citations omitted); In re Cambria S.S. Co., 353 F. Supp. 691 (N.D. Ohio 1973) , aff'd, 505 F.2d 517,
523 (6th Cir. 1974) , cert. denied, 420 U.S. 975, 95 S. Ct. 1397, 43 L. Ed. 2d 654 (1975) ("the action [for loss to the
estate] exists primarily for the benefit of individual beneficiaries, and general losses to the estate are not recoverable");
see also Snyder v. Whittaker Corp., 839 F.2d 1085 (5th Cir. 1988) (DOHSA action; loss of inheritance awarded, taking
into account likelihood decedent would have accumulated property, his personal consumption, taxes, and propensity to
save or invest); Nygaard v. Peter Pan Seafoods, 701 F.2d 77, 80 (9th Cir. 1983) ("Loss of inheritance is a pecuniary
loss recoverable under DOHSA where it is probable that the decedent, but for his death, would have accumulated
property that would have been inherited by the beneficiaries of the action."); National Airlines, Inc. v. Stiles, 268 F.2d
400 (5th Cir.) , cert. denied, 361 U.S. 885 (1959) (court considers probability that widow would have inherited
accumulations to the decedent's estate); Adventure Bound Sports, Inc., 858 F. Supp. 1192 (S.D. Ga. 1992) (DOHSA);
Carli v. New London Flying Serv., Inc., 1965 A.M.C. 1644 (D. Conn. 1962) ; Blumenthal v. United States, 189 F.
Supp. 439 (E.D. Pa. 1960) ; cf. Offshore Logistics v. Tallentire, 800 F.2d 1390 (5th Cir. 1986) , rev'd on other grounds,
477 U.S. 207 (1986) (loss of inheritance is recoverable under DOHSA, but district court's denial of lost inheritance as
too speculative was within its discretion); In re Consolidated Mach., Inc., 428 F. Supp. 209 (M.D. Fla. 1976) (award
for loss of expected inheritance considered too speculative).

(n35)Footnote 35. Jones Act cases have followed FELA precedent established in pre-1920 cases such as
Philadelphia and R. Ry. Co. v. Marland, 239 F. 1 (Fed Cir. 1917) (citing, for example, Garrett v. Louisville & N. R.
Co., 235 U.S. 308 (1914)) (measure of damages under FELA is pecuniary loss resulting from death and sustained by the
designated beneficiaries). See also Dow v. Carnegie-Illinois Steel Corp., 165 F.2d 777 (3d Cir. 1948) ; Heffner v.
Pennsylvania R.R., 81 F.2d 28 (2d Cir. 1936) (FELA).

DOHSA cases have followed the same rule. See Barbe v. Drummond, 507 F.2d 794 (1st Cir. 1974) (under DOHSA,
"pecuniary loss" to beneficiaries resulting from the wrongful death does not include funeral expenses); Cities Serv. Oil
Co. v. Launey, 403 F.2d 537, 541 (5th Cir. 1968) (reversing award to widow under Jones Act and DOHSA since, in
Louisiana, estate -- not spouse -- is liable for funeral expenses); Carli v. New London Flying Serv., Inc. 1965 A.M.C.
1644 (D. Conn. 1962) ; First Nat'l Bank in Greenwich v. National Airlines, Inc., 171 F. Supp. 528 (S.D.N.Y. 1958) ,
aff'd, 288 F.2d 621 (2d Cir.) , cert. denied, 368 U.S. 859 (1961) ; The Culberson, 61 F.2d 194 (3d Cir. 1932) . But cf.
O/S Fram, 226 F. Supp. 816 (S.D. Tex. 1963) , aff'd, 328 F.2d 869 (5th Cir. 1964) .

(n36)Footnote 36. Gaudet, 414 U.S. at 591-92 .

In Gaudet, in discussing the history of awards for funeral expenses in general-maritime actions, the Supreme Court
explained that funeral expenses were allowed under the general maritime law prior to The Harrisburg, 119 U.S. 199
(1886) . See, e.g., Hollyday v. The David Reeves, 12 F. Cas. 386 No. 6,625 (D. Md. 1879) (permitting pecuniary
damages including funeral costs). The Court also noted that these costs were recoverable under most state
wrongful-death statutes -- perhaps suggesting that they would have been allowed in the years between The Harrisburg
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and Moragne in relevant actions for deaths in territorial waters -- and that courts continued this tradition with the
development of Moragne wrongful-death actions. 414 U.S. at 591 (citing Greene v. Vantage S.S. Corp., 466 F.2d 159
(4th Cir. 1972) ; Dennis v. Central Gulf S.S. Corp., 453 F.2d 137 (5th Cir.) , cert. denied, 409 U.S. 948 (1972) ; Nye
v. A/S D/S Svendborg, 358 F. Supp. 145 (S.D.N.Y. 1973) , aff'd in part, rev'd in part, 501 F.2d 376 , cert. denied, 420
U.S. 964, 95 S. Ct. 1356, 43 L. Ed. 2d 442 (1975) (unseaworthiness action); Mascuilli v. United States, 343 F. Supp.
439 (E.D. Pa. 1972) , rev'd on other grounds, 483 F.2d 81 (3d Cir. 1973) ; In re Sincere Navigation Corp. (S/S
Helena), 329 F. Supp. 652 (E.D. La. 1971) , aff'd in part, rev'd in part, 529 F.2d 744 (5th Cir. 1976) .

(n37)Footnote 37. 436 U.S. 618, 624-25 (1978) . In a footnote to its decision, the Court rationalized that "Gaudet
awards damages to dependents who have paid, or will pay, for the decedent's funeral, evidently on the theory that, but
for the wrongful death, the decedent would have accumulated an estate large enough to pay for his own funeral." Id. at
624 n. 20 (citing Sea-Land Serv., Inc. v. Gaudet, 414 U.S. 573 (1974)) ; cf. Chute v. United States, 466 F. Supp. 61
(D. Mass. 1978) , related case rev'd on other grounds, 610 F.2d 7 (1979) (disallowing recovery of funeral expenses in
DOHSA case based upon evidence that the decedents' estates, and not the beneficiaries, paid the funeral costs incurred
as a result of the deaths). But cf. Neal v. Barisich, Inc., 707 F. Supp. 862, 869 n. 14 (E.D. La. 1989) (funeral costs
recoverable, even though it is unclear if they were damages to estate or wrongful-death damages to survivors).

Courts continue to allow recovery of funeral costs in Moragne actions to the extent that plaintiffs prove damages. See
Wahlstrom v. Kawasaki Heavy Indus., 4 F.3d 1084, 1093 (2d Cir. 1993) , cert. denied, 510 U.S. 1114 (1994) (recovery
allowed inasmuch as decedent's parents paid for their son's funeral or were liable for payment); Cantore v. Blue Lagoon
WaterSports, Inc., 799 F. Supp. 1151 (S.D. Fla. 1992) (death of jet-skier).

(n38)Footnote 38. The Fifth Circuit held in the past that lost wages are not subject to adjustment for future
inflationary or deflationary trends. See In re Sincere Navigation Corp. (S/S Helena), 529 F.2d 744 (5th Cir. 1976) ;
Johnson v. Penrod Drilling Co., 510 F.2d 234 (5th Cir.) (en banc) , cert. denied, 423 U.S. 839 (1975) . However,
Johnson was overruled by Culver v. Slater Boat Co., 688 F.2d 280 (5th Cir. 1982) (en banc) , modified, 722 F.2d 114
(5th Cir.) , cert. denied, 467 U.S. 819 (1983) . On rehearing Culver in light of Jones & Laughlin Steel Corp. v.
Pfeifer, 462 U.S. 523 (1983) , which requires a fact-finder to consider inflation, the Fifth Circuit established a method
for adjusting for inflation. The court concluded that, in the absence of stipulation, the judge or jury must apply a
below-market discount rate varying from plus 3% to minus 1.5%:

The calculation of damages suffered either by a person whose personal injuries will result in
extended future disability or by the representatives of a deceased person involves four steps: estimating
the loss of work life resulting from the injury or death, calculating the lost income stream, computing the
total damage, and discounting that amount to its present value.

In Pfeifer the Court recognized, as we did in Culver I, that calculation of the lost income stream
begins with the gross earnings of the injured party at the time of injury. To this amount other income
incidental to work, such as fringe benefits, should be added. From it, the fact-finder should subtract
amounts the wage earner would have been required to pay, such as income tax and working expenses.

Even in a non-inflationary economy, earnings of a worker "tend to inflate" from the operation of a
number of factors, "some linked to the specific individual and some linked to broader societal forces."
The operation of both kinds of influences should be considered to reach the first stage in calculating an
appropriate award, an estimate of what the lost stream of income would have been "as a series of
after-tax payments, one in each year of the worker's expected remaining career."

. ...

In the below-market-discount method, the fact-finder does not attempt to predict the wage increases
the particular plaintiff would have received as a result of price inflation. Instead, the trier of fact
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estimates the wage increases the plaintiff would have received each year as a result of all factors other
than inflation. The resulting income stream is discounted by a below-market discount rate. This discount
rate represents the estimated market interest rate, adjusted for the effect of any income tax, and then
offset by the estimated rate of general future price inflation.

722 F.2d at 117-18 (footnotes omitted).

In Chesapeake & O. Ry. v. Kelly, 241 U.S. 485 (1916) , the Court instructed:

[I]n computing the damages recoverable for the deprivation of future benefits, the principle of
limiting the recovery to compensation requires that adequate allowance be made, according to
circumstances, for the earning power of money; in short, that when future payments or other pecuniary
benefits are to be anticipated, the verdict should be made up on the basis of their present value only.

Id. at 491 .

See also St. Louis Southwestern Ry. v. Dickerson, 470 U.S. 409, 412 (1985) (overruling state court's refusal to
instruct the jury to reduce to present value an award for future earnings in a personal injury action under FELA):

We have never disapproved of Kelly or its rationale. The Federal Courts of Appeals have continued
to rely on Kelly as a definitive statement of the law applicable to FELA cases, and we have ourselves
recently reaffirmed our adherence to Kelly's principle that damages awards in suits governed by federal
law should be based on present value. Jones & Laughlin Steel Corp. v. Pfeifer, 462 U.S. 523, 536-537
(1983) .

Id. at 412 (citation omitted); Brown v. United States, 615 F. Supp. 391 (D. Mass. 1985) , rev'd on other grounds,
790 F.2d 199 (1st Cir. 1986) , cert. denied, 479 U.S. 1058 (1987) (approving 3.5% real discount rate); Alma v. Mfrs.
Hanover Trust Co., 684 F.2d 622 (9th Cir. 1982) (Although the Ninth Circuit disapproved of the "washout" method --
whereby the discount rate and the inflation rate are assumed to net zero -- in computing personal-injury damages, the
trial judge in a Jones Act case is not required to determine either rate as a matter of judicial notice. Where the court is
not presented with competent evidence of the inflation rate by the plaintiff or competent evidence of the discount rate
by the defendant, the court may leave both factors out of the damages award).

Some courts use a "real discount rate" which is based on the "fairly constant relationship between interest and
inflation rates." Doca v. Marina Mercante Nicaraguense, S.A., 634 F.2d 30 (2d Cir. 1980) , cert. denied, 451 U.S. 971
(1981) . See, e.g., Brown, 615 F. Supp. at 391 (court uses "real discount rate" of 3.5%). But see Ivy v. Security Barge
Lines, Inc., 424 F. Supp. 1154 (N.D. Miss. 1976) , rev'd on other grounds, 585 F.2d 732 (5th Cir. 1978) (declaring no
need to discount to present value award for the wrongful death of a seaman, since a jury award need not conform to
strict arithmetical calculations). The life expectancy of the beneficiary, if less than the anticipated work life of the
decedent, must also be taken into consideration. See In re the United States (USNS Potomac), 303 F. Supp. 1282
(E.D.N.C. 1969) , aff'd, 432 F.2d 1357 (4th Cir. 1970) (pecuniary loss to decedent's mother payable annually over her
life expectancy, if shorter than the work expectancy of the decedent).

The Second Circuit has authorized discounting back to the date of injury. See McCrann v. United States Lines, Inc.,
803 F.2d 771 (2d Cir. 1986) .

(n39)Footnote 39. Moore-McCormack Lines, Inc. v. Richardson, 295 F.2d 583 (2d Cir. 1961) , cert. denied, 368
U.S. 989 (1962) :
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An allowance of interest at the full legal rate would seem based on the unrealistic assumption that
the claimants would have invested all they received so skillfully as to yield a return above that given by
prudent investments not requiring special skill and attention by the investor. It would thus appear that
interest should properly be allowed at a rate, within the discretion of the district judge, which may well
be something less than the full legal rate. Since the allowance for loss of future benefits to the
dependents of the four deceased men [is] discounted at 4%, it would seem appropriate for the district
judge also to compute interest at a 4% rate on the allowances for pecuniary losses sustained prior to
decree.

Id. at 595 (citations omitted).

(n40)Footnote 40. See Colburn v. Bunge Towing, Inc. 883 F.2d 372 (5th Cir. 1989) ; Theriot v. J. Ray McDermott
& Co., 742 F.2d 877 (5th Cir. 1984) ; Peterson v. Chesapeake & O. Ry., 582 F. Supp. 1581 (W.D. Mich. 1984) ;
Barrios v. Louisiana Constr. Materials Co., 465 F.2d 1157 (5th Cir. 1972) ; Cortes v. Baltimore Insular Line, Inc., 66
F.2d 526 (2d Cir. 1933) ; Moore-McCormack Lines v. Richardson, 295 F.2d 583 (2d Cir. 1961) , cert. denied, 368
U.S. 989 (1962) ; Haggerty v. Moran Towing & Transportation Co., 556 N.Y.S.2d (N.Y. App. Div. 1990); Mpiliris v.
Hellenic Lines, Ltd., 323 F. Supp. 865 (S.D. Tex. 1970) , aff'd, 440 F.2d 1163 (5th Cir. 1971) .

(n41)Footnote 41. Lower courts have held that allowance of prejudgment interest is within the discretion of the
trial court when a Jones Act case is tried non-jury. See McCrann v. United States Lines, 803 F.2d 771 (2d Cir. 1986) ;
Williams v. Reading & Bates Drilling Co., 750 F.2d 487 (5th Cir. 1985) .

(n42)Footnote 42. 486 U.S. 330 (1988) . In Monessen, the Supreme Court appears to hold without qualification
that prejudgment interest cannot be awarded in any FELA case, jury or non-jury:

In 1908, when Congress enacted the FELA, thecommon law did not allow prejudgment interest in
suits for personal injury or wrongful death. Congress did not deal at all with the ... well-established
doctrine barring recovery of prejudgment interest, and we are unpersuaded that Congress intended to
abrogate that doctrine sub silentio.

Id. at 337-38 (citations omitted).

At the time of the enactment of the Jones Act and DOHSA in 1920, it was settled in maritime law that prejudgment
interest could not be awarded in personal injury or death tort claims until the damages were liquidated. The Argo, 210
F. 872, 875 (9th Cir. 1914) (seaman's personal injury claim based on unseaworthiness: "[I]n cases of tort for personal
injuries, interest is not allowable until the extent of the damages is judicially ascertained."); Union Steamboat Co. v.
Fitzgibbons, 261 F. 768 (7th Cir. 1919) (refusing to award interest in maritime death claim until commissioner in
limitation of liability proceeding issued report fixing damages. "[I]n tort claims for personal injury ...interest is not
allowable until damages are liquidated." Id. at 770 .).

In Miles, 498 U.S. at 32 , the Supreme Court confirmed settled law that the Jones Act incorporates the remedies
available to railway workers under the FELA: "Incorporating FELA unaltered into the Jones Act, Congress must have
intended to incorporate the pecuniary limitation on damages as well. We assume Congress is aware of existing law
when it passes legislation."

Miles further held that damages precluded by the Jones Act cannot be recovered in general maritime claims for the
deaths of seamen based in unseaworthiness: "It would be inconsistent with our place in the constitutional scheme were
we to sanction more expansive remedies in a judicially created cause of action in which liability is without fault than
Congress has allowed in cases of death resulting from negligence." 498 U.S. at 32-33 .
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Since the Jones Act incorporates the remedies available under FELA, supra § 81c, Monessen is controlling in Jones
Act cases and must lead to the conclusion that an award of prejudgment interest is improper in a Jones Act case,
whether it is tried jury or non-jury.

(n43)Footnote 43. When a general maritime-law claim is tried to a jury, the grant or denial of prejudgment interest
must be submitted to the jury and cannot be added by the court. See Glynn v. Roy Al Boat Management Corp., 57 F.3d
1495, 1505 (9th Cir. 1995) (personal-injury case) (citing Petersen, 784 F.2d at 740 ; Havis v. Petroleum Helicopters,
Inc., 664 F.2d 54, 55 (5th Cir. 1981) ; Robinson v. Pocahontas, Inc., 477 F.2d 1048, 1052-53 (1st Cir. 1973) ;
Newburgh Land & Dock Co. v. Texas Co., 227 F.2d 732, 735 (2d Cir. 1955)) ; Brister v. A.W.I., Inc, 946 F.2d 350, 362
(5th Cir. 1991) (personal-injury case).

Most lower courts have held that when a Jones Act case is tried to a jury together with an unseaworthiness claim
under general maritime law, no prejudgment interest can be awarded unless the jury apportions the damages between
the Jones Act claim and the unseaworthiness claim. If damages are apportioned, prejudgment interest can be awarded
only on the unseaworthiness claim. See McPhillamy v. Brown & Root, Inc. 810 F.2d 529 (5th Cir. 1987) ; Petersen,
784 F.2d at 732 ; Colburn, 883 F.2d at 372 (disapproving prejudgment interest in Jones Act wrongful-death claims
joined with unseaworthiness claim tried to a jury because it was impossible to determine if the damages awarded related
only to the unseaworthiness claim). But cf. Robinson, 477 F.2d at 1048 (vacating prejudgment interest award on
grounds that trial court invaded the jury's province by awarding interest when plaintiff did not demand it in jury
instruction). But see Magee v. United States Lines, Inc., 976 F.2d 821, 823 (2d Cir. 1992) (permitting prejudgment
interest on jury verdict even though damages not apportioned between Jones Act and unseaworthiness claims).

Courts generally discount to present value damages representing future losses, and award interest only for losses
accruing prior to judgment. See Hamilton v. Canal Barge Co., 395 F. Supp. 978 (E.D. La. 1975) ; In re Marina
Mercante Nicaraguense, S.A. (M/V El Salvador), 364 F.2d 118 (2d Cir. 1966) (approving interest from date of death to
date of judgment), modifying 248 F. Supp. 15 (S.D.N.Y. 1965) , cert. denied, 385 U.S. 1005, 87 S. Ct. 710, 17 L. Ed.
2d 544 (1967) ; Red Star Towing v. The "Ming Giant," 563 F. Supp. 224 (S.D.N.Y. 1983) (refusing to grant "moratory
interest" -- or interest from the date of loss or demand to the time of verdict -- but favoring interest from the verdict
date; because of post-verdict procedural delays, the court allowed interest from the date on which plaintiff accepted the
court-ordered remittitur.); cf. McCrann, 803 F.2d at 771 (in a Jones Act and general-maritime law case tried non-jury,
adding to award for projected earnings, interest from date of injury to date of judgment).

Note that some courts have permitted interest on nonpecuniary damages. See Verdin v. C&B Boat Co., 860 F.2d 150,
158 (5th Cir. 1988) (prejudgment interest on damages for past injuries including pain and suffering); Hillier v.
Southern Towing Co., 740 F.2d 583 (7th Cir. 1984) (deciding that court may award prejudgment interest for pain and
suffering and loss of society; approving trial court's division of damages between past and future losses, and deeming it
"properly" refused to award interest on the future damages. Id. at 586 .), cert. denied, 469 U.S. 1190, 105 S. Ct. 961,
83 L. Ed. 2d 966 (1985) ; Drachenberg v. Canal Barge Co., 621 F.2d 760 (5th Cir. 1980) (authorizing prejudgment
interest from date of injury on pain and suffering, loss of society, and medical and funeral expenses); Hamilton, 395 F.
Supp. at 15 (prejudgment interest on all past damages, including pain and suffering); Nye v. A/S D/S Svendborg, 358 F.
Supp. 145 (S.D.N.Y. 1973) (allowing interest on pain and suffering damages and funeral expenses, as well as on
pecuniary damages) , aff'd in part, rev'd in part, 501 F.2d 376 (2d Cir. 1974) , cert. denied, 420 U.S. 964, 95 S. Ct.
1356, 43 L. Ed. 2d 442 (1975) .

(n44)Footnote 44. See Saavedra v. Korean Air Lines Company, 93 F.3d 547, 554 (9th Cir. 1996) (citing Western
Pac. Fisheries, Inc. v. S.S. President Grant, 730 F.2d 1280 (9th Cir. 1984)) , cert. denied, 519 U.S. 1029, 117 S. Ct.
584, 136 L. Ed. 2d 514 (1996) (dictum) ("[p]rejudgment interest is a compensatory measure."); Evich v. Morris, 819
F.2d 256, 259 (9th Cir. 1987) (quoting Vance v. American Hawaiian Cruises, Inc., 789 F.2d 790 (9th Cir. 1986)
(prejudgment interest must be awarded unless "peculiar circumstances" justify their denial)), cert. denied, 484 U.S.
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914, 108 S. Ct. 261, 98 L. Ed. 2d 218, (1987) ; National Airlines, Inc. v. Stiles, 268 F.2d 400, 405 (5th Cir.) (interest
from date of death is part of computation of "pecuniary loss" under the doctrine of restitutio in integrum), cert. denied,
361 U.S. 885, 80 S. Ct. 159, 4 L. Ed. 2d 122 (1959) ; Carli v. New London Flying Serv., Inc., 1965 A.M.C. 1644 (D.
Conn. 1962) ; Dugas v. Aircraft Corp., 310 F. Supp. 21 (E.D. Pa. 1970) , aff'd in part, vacated in part, 438 F.2d 1386
(3d Cir. 1971) .

The current view among most lower courts is that the award of prejudgment interest in DOHSA cases is discretionary
with the court. See Solomon v. Warren, 540 F.2d 777 (5th Cir. 1976) (finding denial of prejudgment interest in
DOHSA case was not an abuse of discretion), cert. dismissed, 434 U.S. 801, 98 S. Ct. 28, 54 L. Ed. 2d 59 (1977) ;
Shaw v. Grumman Aerospace Corp., 593 F. Supp. 1066, 1074 (S.D. Fla. 1984) , aff'd, 778 F. 2d 736 (11th Cir. 1985) .

The method of computing prejudgment interest has also been held to be within the district court's discretion. See
Forman v. Korean Air Lines, 84 F.3d 446, 450 (D.C. Cir.) , cert. denied, 117 S. Ct. 582 (1996) . Courts have adopted
the formula in the postjudgment interest statute, 28 U.S.C. § 1961(a), to determine a rate of prejudgment interest to be
assessed. See Saavedra, 93 F.3d at 555 (measuring prejudgment interest according to the postjudgment interest statute;
that is, the Treasury bill rate "settled immediately prior to the date of judgment."); accord Tozer v. LTV Corp., 1985
A.M.C. 1434 (D. Md. 1984) ; see also Stoddard v. Ling-Temco-Vought, Inc., 513 F. Supp. 314 (C.D. Cal. 1980)
(awarding 8% interest against corporate defendants) , remanded on other grounds, 711 F.2d 1431 (9th Cir. 1983) :

Pre-judgment interest in DOHSA cases is not an element of punitive damages assessed only against
a defendant who uses delay tactics. Pre-judgment interest, rather, is assessed pursuant to the statutory
mandate that plaintiffs in DOHSA actions receive fair and just compensation for the pecuniary loss
sustained by the heirs of the decedents. Defendants had the use of the death award money during the
period between the plane crash and the filing of the complaints, and are now "...in poor position to
complain when required to pay interest on it."

Id. at 331 (quoting First Nat'l Bank of Chicago v. Material Serv. Corp., 597 F.2d 1110, 1121 (7th Cir. 1979) . But
see Forman, 84 F.3d at 450-51 (computing interest according to the prime rate).

In Snyder v. Whittaker Corp., 839 F.2d 1085 (5th Cir. 1988) , the court affirmed an award of prejudgment interest in
a DOHSA case tried to a jury, refusing to adopt what it called the "artificial" Jones Act distinction between cases tried
at law and those tried in admiralty. In Moore-McCormack Lines, Inc. v. Richardson, 295 F.2d 583 (2d Cir. 1961) , cert.
denied, 368 U.S. 989 (1962) , the Court explained the reasoning behind the allowance of prejudgment interest under
DOHSA and the denial of prejudgment interest under the Jones Act:

If it was the intention of Congress to bar recoveryof moratory interest on "unliquidated" death
claims, we are of course bound. But the hoary distinction between "liquidated" and "unliquidated"
claims, criticized by eminent authority well before the enactment in 1920 of the Death on the High Seas
Act, has never become so firmly entrenched in admiralty as it has been at law. The trend in admiralty
prior to enactment of the statute had been toward allowance of pre-judgment interest on claims for
negligent or wrongful death. The Death on the High Seas Act merely instructs that "the recovery ***
shall be a fair and just compensation for the pecuniary loss sustained." 46 U.S.C.A. § 762. We see
nothing in this language to indicate that the Congress did not intend that the damages should give full
compensation for all pecuniary loss sustained including that resulting from delay in being compensated.

Awards for financial loss to dependents, as distinguished from damages for pain and suffering, are
intended to compensate for a pecuniary deprivation. There would seem to be no reason why the delay in
receipt of compensation for pecuniary loss should not likewise constitute a "pecuniary loss."

. ...
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All the Jones Act and F.E.L.A. decisions denying pre-judgment interest to which our attention has
been directed rest either upon specific statutory interpretation in the light of the formerly uncritical
acceptance of the "liquidated-unliquidated" distinction at common law, or on a rigorous interpretation of
28 U.S.C. § 1961, a statute applicable only to civil cases which provides for interest from the date of
entry of judgment.

The first F.E.L.A. was enacted in 1906, when pre-judgment interest was generally limited to
liquidated claims. This distinction was carried over into decisions under the Jones Act, perhaps with
good reason in view of the latter statute's express incorporation of F.E.L.A. provisions. ...

Interest was never refused on unliquidated claims from any doubt that some financial loss is actually
suffered from delay in receiving money. Theoretically, refusal was based on the concept that interest was
payable only on a "debt" and that no debt could be due until the liability has been fixed. ... A further
explanation sometime advanced is that a debtor should not be burdened with pre-judgment interest upon
an obligation so nebulous that he must necessarily look to the courts to fix its scope. Similar
considerations would, however, seem to support the disallowance of prejudgment interest where liability
is in doubt as to a "liquidated" claim. But since the courts have not seen fit to deny pre-judgment interest
in the latter case, we see no reason why they should not grant it in the former.

We think, therefore, that when a court fixes damages to compensate for a loss which occurred in the
past, there should be some allowance for the period between the date of the loss and the date of the
judgment.

Id. at 592-94 .

If Richardson is correct in its statement that the "trend" in admiralty prior to enactment of DOHSA in 1920 had been
toward allowance of prejudgment interest in wrongful-death claims, then by applying the reasoning of the Supreme
Court in Monessen, a convincing argument could be advanced that prejudgment interest should be awarded in DOHSA
claims.

(n45)Footnote 45. The Supreme Court has not spoken on the issue. If the Supreme Court agrees with the Second
Circuit in Richardson that prejudgment interest generally was available on similar causes of action when DOHSA was
passed in 1920, prejudgment interest would probably will be allowed on DOHSA claims. If the Supreme Court
disagrees, adopting the logic of the Monessen decision -- that Congress' silence on the issue is taken as an intention not
to abrogate the then-existing doctrine -- the Court will probably deny prejudgment interest on DOHSA claims. See
discussion supra note 43.

(n46)Footnote 46. 414 U.S. 573 , reh'g denied, 415 U.S. 986 (1974) . In Igneri v. Cie. de Transports Oceaniques,
323 F.2d 257, 260 n.2 (2d Cir. 1963) , cert. denied, 376 U.S. 949 (1964) , the Second Circuit defined loss of
consortium as "the mutual right of the marriage partners to each other's society, companionship, and affection, including
sexual intercourse ...." See also Skidmore v. Grueninger, 506 F.2d 716 (5th Cir. 1975) :

The interests involved in loss of society and loss of consortium are very closely related. Indeed, the
only difference between the two might be that loss of society involves those losses of intimacy and
companionship which stem from the familial relationship, while loss of consortium involves loss of those
similar interests which stem from the marital relationship.

Id. at 727 n.10 .
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Pre-Gaudet cases denying damages for loss of consortium and loss of love and affection in Moragne actions include
Hueschen v. Fluor Ocean Servs., Inc., 483 F.2d 1396 (5th Cir. 1973) , withdrawn, 494 F.2d 1354 (5th Cir. 1974) ; In
re M/V Elaine Jones, 480 F.2d 11 (5th Cir. 1973) , cert. denied, 423 U.S. 840 (1975) ; Simpson v. Knutsen, 444 F.2d
523 (9th Cir. 1971) ; In re U.S. Steel Corp., 436 F.2d 1256 (6th Cir. 1970) , cert. denied, 402 U.S. 987 (1971) ;
Higginbotham v. Mobil Oil Corp., 360 F. Supp. 1140 (W.D. La. 1973) , aff'd in part, rev'd in part, 545 F.2d 422 (5th
Cir. 1977) , rev'd on other grounds, 436 U.S. 618 (1978) ; In re Cambria S.S. Co., 353 F. Supp. 691 (N.D. Ohio 1973)
, aff'd, 505 F.2d 517 (6th Cir. 1974) , cert. denied, 420 U.S. 975 (1975) ; Mascuilli v. United States, 343 F. Supp. 439
(E.D. Pa. 1972) , rev'd on other grounds, 483 F.2d 81 (3d Cir. 1973) ; Green v. Ross, 338 F. Supp. 365 (S.D. Fla.
1972) , aff'd, 481 F.2d 102 (5th Cir. 1973) , cert. denied, 414 U.S. 1068 (1973) ; Strickland v. Nutt, 264 So. 2d 317
(La. App.) , aff'd sub nom. DeRouen v. Nutt, 266 So. 2d 432 (La. 1972) . But cf. In re Sincere Navigation Co. (S/S
Helena), 329 F. Supp. 652 (E.D. La. 1971) , aff'd in part, vacated in part, 529 F.2d 744 (5th Cir. 1976) (allowing grief
damages).

(n47)Footnote 47. 414 U.S. at 585 . The Court did not confine itself to loss of consortium, but instead spoke of
recovery for loss of "society." The Court noted that loss of society does not include grief or "mental anguish." In
justifying its break with precedent, the court stated:

We recognize, of course, that our decision permits recovery of damages not generally available
under the Death on the High Seas Act. Traditionally, however, "Congress has largely left to this Court
the responsibility for fashioning the controlling rules of admiralty law." Fitzgerald v. United States
Lines Co., 374 U.S. 16, 20 (1963) . The scope and content of the general maritime remedy for wrongful
death established in Moragne is no exception. After combing the legislative history of the Death on the
High Seas Act, we concluded in Moragne that Congress expressed "no intention ... of foreclosing any
nonstatutory federal remedies that might be found appropriate to effectuate the policies of general
maritime law," 398 U.S. at 400 . Nothing in the legislative history of the Act suggests that Congress
intended the Act's statutory measure of damages to pre-empt any additional elements of damage for a
maritime wrongful-death remedy which this Court might deem "appropriate to effectuate the policies of
general maritime law."

414 U.S. at 588 n.22 .

In Mobil Oil Corp. v. Higginbotham, 436 U.S. 618 (1978) , the Supreme Court noted:

It remains to be seen whether the difference between awarding loss-of-society damages under
Gaudet and denying them under DOHSA has a great practical significance. It may be argued that the
competing views on awards for loss of society ... can be best reconciled by allowing an award that is
primarily symbolic, rather than a substantial portion of the survivors' recovery. We have not been asked
to rule on the propriety of the large sums that the District Court would have awarded in this case.

Id. at 624 n.20 . See also F/V Carolyn Jean, Inc. v. Schmitt, 73 F.3d 884 (9th Cir. 1995) ; McAleer v. Smith, 791 F.
Supp. 923, 929 (D.R.I. 1992) , aff'd on other grounds, 57 F.3d 109 (1st Cir. 1995) ; Stissi v. Interstate and Ocean
Transp. Co., 590 F. Supp. 1043, 1048 (E.D.N.Y. 1984) , aff'd in part, vacated in part, 765 F.2d 370 (2d Cir. 1985)
("As to lost society, [movant] argues that such awards are primarily symbolic and should not constitute a substantial
portion of the total damage award, citing dictum in Mobil Oil Corp. v. Higginbotham ... [However,] this language
obviously does not mandate that awards for loss of society be minimal.")

Courts consider the degree of intimacy and love in assessing loss of society. In In re Sincere Navigation Corp. (S/S
Helena), 329 F. Supp. 652 (E.D.La. 1971) , aff'd in part, vacated in part, 529 F.2d 744 (5th Cir. 1976) , the Fifth
Circuit recognized the difficulties in making such an assessment:
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To some degree the evaluation in pecuniaryterms of loss of society is an attempt to measure the
immeasurable. But let us attempt to determine the factors that must be considered ... it would appear that
deprivation of the society of a person whose life expectancy is one year would be a lesser loss than
deprivation of the companionship of a person where life expectancy is 50 years.

Because love and affection are elements of the loss, the intensity of the emotion appears to be an
appropriate factor. Similarly, if loss of companionship, comfort and protection are factors, each may be
measured in both degree and expected duration. The amount of time the decedent spent with the person
whose loss is being measured is a factor, and the quality of the relationship during that period is even
more significant. The return of a beloved husband, son or father who is absent from home in national
service is a joyous event, whereas the presence every night of a nagging spouse would presumably not be
pleasurably anticipated.

Id. at 2015 . See also, Thomas v. Exxon Corp., 1981 A.M.C. 1494 (W.D. La. 1980) (agreeing that children of
deceased oil-rig worker who had settled his injury claims before death, had a claim for loss of love and affection, but his
widow did not because she and her husband had been legally separated for two years preceding his death, they had not
had sexual intercourse since the day of the injury, and the decedent had threatened to kill his wife. The court found it
apparent that there was no love and affection between them.); Thompson v. Offshore Co., 440 F. Supp. 752 (S.D. Tex.
1977) (permitting children, parents and the spouse of a decedent to recover for loss of society without showing a
financial dependency).

(n48)Footnote 48. Most cases have held that only dependent survivors are entitled to recover damages for loss of
society since the policy underlying the remedy created by Moragne was to "insure compensation of dependents for their
losses resulting from the decedent's death." Gaudet, 414 U.S. at 583 . See Tucker v. Fearn, 333 F.3d 1216 (11th Cir.
2003) ; Wahlstrom v. Kawasaki Heavy Indus., Ltd., 4 F.3d 1084 (2d Cir. 1993) , cert. denied, 510 U.S. 1114 (1994) ;
Anderson v. Whittaker Corp., 894 F.2d 804 (6th Cir. 1990) (language of Supreme Court in Moragne and Gaudet
suggests that dependency is the critical factor in determining whether parents of recreational boaters may recover
nonpecuniary damages; the court denied such damages to nonseaman's nondependent parents, citing the Fifth Circuit's
holding in Miles, 882 F.2d at 976 ); In re P & E Boat Rentals, Inc., 872 F.2d 642 , reh'g denied en banc, 878 F.2d
1435 (5th Cir. 1989) (under general maritime law, nonpecuniary damages awarded only to dependent relative); In re
American Dredging, 873 F. Supp. 1539 (S.D. Fla. 1994) , aff'd sub nom. American Dredging Co. v. Lambert, 81 F.3d
127 (11th Cir. 1996) ; Cantore v. Blue Lagoon Water Sports, Inc., 799 F. Supp. 1151 (S.D. Fla. 1992) ; Truehart v.
Blandon, 672 F. Supp. 929 (E.D. La. 1987) (prohibiting loss-of-society damages to nondependent parents and siblings
of recreational boater); Lipworth v. Kawasaki Motors Corp., 592 So. 2d 1151 (Fla. Dist. Ct. App.) , cert. denied, 506
U.S. 974 (1992) .

In Miles v. Melrose, 882 F.2d 976 (5th Cir. 1989) , aff'd sub nom. Miles v. Apex Marine Corp., 498 U.S. 19 (1990) ,
the Fifth Circuit stated that, in following the Supreme Court's lead in Moragne and Gaudet, the line between those who
may recover for loss of society and those who may not will be drawn between dependents and nondependents. This
categorization

"appears to be the most rational, efficient and fair." It creates a finite, determinable class of
beneficiaries. It allows recovery for those with whom the creation of the wrongful death action was
concerned: a seaman's dependents. We therefore hold that in a general maritime wrongful death action
nondependent parents may not recover for loss of society whether or not their deceased children were
survived by spouse or child.

Id. at 989 (citation omitted).
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On appeal, however, the United States Supreme Court did not address this point because the Court disapproved
nonpecuniary damages such as loss of society in claims arising from the death of a true seaman, whether brought under
the Jones Act, DOHSA, or the general maritime law. 498 U.S. at 19 .

Courts have strived to develop a test to determine dependency. In In re United States (CG-95321), 418 F.2d 264, 272
(1st Cir. 1969) (quoting United States Fidelity & Casualty Co. v. Britton, 188 F.2d 674 (1951)) , the court borrowed
from the LHWCA to establish a standard under DOHSA. ("[T]here must be a legal or voluntarily created status where
the contributions are made for the purpose and have the result of maintaining or helping to maintain the dependent in his
customary standard of living."). In P & E Boat Rentals, 872 F.2d at 642 , the Fifth Circuit looked, in turn, to DOHSA
for guidance to determine dependency under general maritime law.

In In re DFDS Seaways (Bahamas) Ltd., 684 F. Supp. 1160 (S.D.N.Y. 1987) , the district court for the Southern
District of New York noted that the Second Circuit had not spoken on the issue of whether a wrongful-death claim
permitted damages for loss of society to a parent whose deceased child is also survived by a spouse; however, the court
rejected the parent's claim, following the Fifth Circuit's holding in Sistrunk v. Circle Bar Drilling Co., 770 F.2d 455 ,
reh'g denied, 775 F.2d 301 (5th Cir. 1985) , cert. denied, 475 U.S. 1019 (1986) , supp. opinion on reh'g, 1989
A.M.C. 935 (S.D.N.Y. 1988) . The question of whether or not nonpecuniary damages can be awarded when the decedent
is not survived by a dependent spouse or child was later addressed by the Second Circuit in Wahlstrom which denied
nondependent parents nonpecuniary compensatory damages such as loss of society and mental anguish, as well as
punitive damages. 4 F.3d at 1092-93 . See also Fajarado v. Maersk Line Agency, Inc., 1989 A.M.C. 1923 (D. Md.
1988) (deciding that general maritime law preempts state wrongful-death and survival statutes; Moragne cause of action
does not permit recovery for loss of society to parents of seven-year-old child as parents are "non-dependent.") District
Court further held that loss of future earnings could not be recovered by child's estate as "Moragne and its progeny
contemplated 'solicitude for dependents, not inanimate estates'." Id. at 1927 (citing Cambria, 505 F.2d at 523 ). The
court also observed that such damages would be speculative.

(n49)Footnote 49. But courts still disagree on how narrowly to limit Gaudet, particularly in the shadow of the
Miles decision. See In re Morehead Marine, 844 F. Supp. 1193, 1196-98 (S.D. Ohio 1994) (citing East River S.S. v.
Transamerica Delaval Inc., 476 U.S. 858, 864 (1986)) (in action for deaths of nonseamen, authorizing claim for
nonpecuniary damages, including loss of society, "in an area of general maritime law not falling within the scope of any
statute") where the court found that its decision was "governed by the reasoning if not the actual holding, of... Gaudet";
Sutton v. Earles, 26 F.3d 903 (9th Cir. 1994) (limiting Miles to Jones Act actions and allowing a loss-of-society claim
in the death of a nonseafarer). Compare Randall v. Chevron, U.S.A., 13 F.3d 888 (5th Cir. 1994) , aff'g, 1992 A.M.C.
1584 (E.D. La. 1992) , cert. denied, 115 S. Ct. 498 (1994) (death of a longshoreman in territorial waters) where the
Fifth Circuit permitted a similar result--allowing loss-of-society damages--opining that its decision was governed by the
actual holding of Gaudet. The Court cited Miles, 498 U.S. at 31 : "The holding of Gaudet applies only in territorial
waters, and it applies only to longshoremen." But cf. Walker v. Braus, 995 F.2d 77 (5th Cir. 1993) , rev'g, 861 F.
Supp. 527 (E.D. La. 1994) (refusing to allow loss-of-society damages in death of a recreational boater: "[W]ith out [sic]
expressly so deciding at this time, we acknowledge the strength of the argument that damages for loss of society may no
longer be permitted in a general maritime wrongful death action involving [a recreational boater]." Id. at 84 ).

Under relevant state statutes, loss-of-society damages may be recoverable in the deaths of nonseafarers killed in
territorial waters. See Yamaha Motor Corp., U.S.A. v. Calhoun, 516 U.S. 199 (1996) .

(n50)Footnote 50. Wendell H. Ford Aviation Investment and Reform Act for the 21st Century, Pub. L. No.
106-181, 114 Stat. 61, 131, amending Section 1 of the Death on the High Seas Act. See infra § 88a for the full text of
the Act.

(n51)Footnote 51. See Sea-Land Servs., Inc. v. Gaudet, 414 U.S. 573, 585 n.17 , reh'g denied, 415 U.S. 986
(1974) ("Loss of society must not be confused with mental anguish or grief, which is not compensable under the
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maritime wrongful-death remedy. The former entails the loss of positive benefits, while the latter represents an
emotional response to the wrongful death."); Coppola v. O'Neal, 1988 A.M.C. 625 (D. Md. 1987) (damages
representing emotional distress not recoverable under general maritime law). See pre-Gaudet Fifth Circuit cases: In re
M/V Elaine Jones, 480 F.2d 11, 29 (5th Cir. 1973) , cert. denied, 423 U.S. 840, 96 S. Ct. 71, 46 L. Ed. 2d 60 (1973)
("lost love and affection which we have called 'survivor's grief' ... could not be recovered in a general maritime action
for death caused by unsea worthiness"; court considers loss of consortium to be an element of grief); In re Sincere
Navigation Co., 329 F. Supp. 652 (E.D. La. 1971) (approving recovery of emotional distress experienced by survivors).
Compare on appeal, 529 F.2d 744 (5th Cir. 1976) wherein the Fifth Circuit stated:

The district court awarded damages to the wives and parents of the decedents for "emotional
distress." The trial judge's opinion was written before the decision in Sea-Land Services, Inc. v. Gaudet,
holding that, although "loss of society" is compensable under the general maritime law wrongful-death
remedy, "mental anguish or grief" is not. We therefore remand to the trial judge--who can, if any judge
can--determine that portion of the award for emotional distress representing "loss of society" and that
portion representing "mental anguish or grief," within the meaning of those words in Gaudet.

Id. at 753 (citations omitted). See also Thompson v. Offshore Co., 440 F. Supp. 752 (S.D. Tex. 1977) (mental grief
and anguish are not compensable under the general maritime law); Hopper v. Waterman S.S. Co., 1992 A.M.C. 1087
(E.D. La. 1991) ; cf. Carrillo v. Samaeit Westbulk, 385 F. Supp. 119 (D.P.R. 1974) , remanded on other grounds, 514
F.2d 1214 (1st Cir. 1975) , cert. denied, 423 U.S. 1014, 96 S. Ct. 445, 46 L. Ed. 2d 385 (Puerto Rico has the right to
enact workers'-compensation legislation for maritime workers providing for grief damages, and enforcing Puerto Rican
law does not offend the uniformity of maritime law; the widow of a longshoreman killed in Puerto Rican waters held
entitled to recover for grief and anguish).

(n52)Footnote 52. In Miller v. American President Lines, Ltd., 989 F.2d 1450 (6th Cir.) , cert. denied, 510 U.S.
915, 114 S. Ct. 304, 126 L. Ed. 2d 252 (1993) , the court held that no punitive damages are recoverable in
wrongful-death or survival actions for the death of a seaman, whether the claim is based on Jones Act negligence or
unseaworthiness under the general maritime law. The court also noted that DOHSA does not provide for punitive
damages. See also In re Waterman S.S. Corp. (S/S Stonewall Jackson), 780 F. Supp. 1093 (E.D. La. 1992) (punitive
damages not allowed in DOHSA or general maritime-law claim when joined with Jones Act claim); In re Aleutian
Enter., Ltd., 777 F. Supp. 793, 794 (W.D. Wash. 1991) (claims by estates of seamen who died on the high seas; no
punitive damages under DOHSA or Jones Act, nor under general unseaworthiness claim for death or injury within the
scope of either Act); Rollins v. Peterson Bldrs., Inc., 761 F. Supp. 943 (D.R.I. 1991) (rejecting punitive damages under
Jones Act or general maritime law in either wrongful-death or survival claim); Public Admin'r v. Frota Oceania
Brasileria, S.A., 635 N.Y.S.2d 606, 607 (N.Y. App. Div. 1995) , reargument or leave to appeal denied, 1996 App. Div.
Lexis 2565 (1996) ("Punitive damages are nonpecuniary damages and are therefore precluded by the Jones Act and
DOHSA. It is the prevailing rule that punitive damages are also unavailable under general maritime law as well.").

The Jones Act awards only compensatory pecuniary damages. Noncompensatory punitive damages are not available
under the Act. See Kopczynski v. The Jacqueline, 742 F.2d 555 (9th Cir. 1984) (punitive damages not recoverable in
Jones Act injury claim) , cert. denied, 471 U.S. 1136 (1985) . See, by analogy, Kozar v. Chesapeake & O. Ry., 449
F.2d 1238 (6th Cir. 1971) (punitive damages may not be recovered under FELA).

The Supreme Court did not address the availability of punitive damages under general maritime law in Miles v. Apex
Marine, 498 U.S. 19, 36 (1990) ("Congress has limited the survival right for seaman's injuries resulting from
negligence. As with loss of society in wrongful death actions, this forecloses more expansive remedies in a general
maritime action founded on strict liability"). But lower courts have taken the Court's arguments for uniformity in
maritime law and deference to congressional legislation and applied them to the punitive damages issue. See Guevara
v. Maritime Overseas Corp., 59 F.3d 1496, 1507 (5th Cir. 1995) (barring punitive damages in claim for maintenance
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and cure under general maritime law); Horsley v. Mobil Oil Corp., 15 F.3d 200 (1st Cir. 1994) (general maritime law
unseaworthiness, personal-injury case); Miller v. American President Lines, Ltd., 989 F.2d 1450 (6th Cir.) , cert.
denied, 510 U.S. 915, 114 S. Ct. 304, 126 L. Ed. 2d 252 (1993) ; Penrod Drilling Corp. v. Williams, 868 S.W.2d 294
(Tex. 1993) ; Sky Cruises, Ltd. v. Anderson, 592 So. 2d 756 (Fla. Dist. Ct. App.) , cert. denied, 506 U.S. 975 (1992) ;
La Voie v. Kualoa Ranch & Activity Club, Inc., 797 F. Supp. 827 (D.Hawaii 1992) (general maritime law
unseaworthiness, and maintenance and cure); The Stonewall Jackson, 780 F. Supp. at 1093 (general maritime law and
Jones Act); Haltom v. Lykes Bros. S.S. Co., Inc., 771 F. Supp. 179 (E.D. Tex. 1991) . But see Mistich v. Pipelines, Inc.,
609 So. 2d 921, 935 (La. Ct. App. 1992) , cert. denied, 509 U.S. 913, 113 S. Ct. 3020, 125 L. Ed. 2d 709 (1993) . ("We
disagree with the proposition that after Miles punitive damages are no longer available under the general maritime law
based on unseaworthiness.").

Cases prior to Miles recognizing a cause of action for punitive damages under the general maritime law include
Muratore v. M/S Scotia Prince, 845 F.2d 347 (1st Cir. 1988) ; Evich v. Morris, 819 F.2d 256 (9th Cir. 1987) , cert.
denied, 484 U.S. 914, 108 S. Ct. 261, 98 L. Ed. 2d 218, (1987) ; In re Merry Shipping, Inc., 650 F.2d 622 , reh'g
denied, 659 F.2d 1079 (5th Cir. Unit B 1981) , overruled by Guevara, 59 F.3d at 1496 ; In re Cambria S.S. Co., 505
F.2d 517 (6th Cir. 1974) ; In re Marine Sulphur Transp. Corp., 460 F.2d 89 (2d Cir.) , cert. denied, 409 U.S. 982
(1972) .

The United States is not liable for punitive damages, absent express statutory authorization. See, e.g., Bratteli v.
United States, 1996 A.M.C. 1980 (D. Alaska 1996) (United States does not authorize these damages in its waiver of
sovereign immunity under either the Suits In Admiralty Act or the Public Vessels Act); Rollins, 761 F. Supp. at 943 .

(n53)Footnote 53. For cases allowing punitive damages against parties other than seamen's employers in personal
injury actions, see Mussa v. Cleveland Tankers, 802 F. Supp. 88 (E.D. Mich. 1992) , aff'd, 67 F.3d 1200 (6th Cir.
1995) (allowing recovery of punitive damages in seamen's personal-injury claims against non-employer); Duplantis v.
Texaco, Inc., 771 F. Supp. 787 (E.D. La. 1991) (personal injury, general maritime-law negligence claim by seaman).

(n54)Footnote 54. Mobil Oil Corp. v. Higginbotham, 439 U.S. 884 (1978) (DOHSA compensates only for
pecuniary losses); Bergen v. F/V St. Patrick, 816 F.2d 1345 (9th Cir. 1987) , modified on other grounds, 866 F.2d 318
, cert. denied, 493 U.S. 871 (1989) (punitive damages are nonpecuniary and are unavailable in DOHSA wrongful-death
claim); The Jacqueline, 742 F.2d at 555 .

(n55)Footnote 55. Punitive damages may be awarded in the deaths of nonseafarers pursuant to an applicable state
wrongful-death statute. See Yamaha Motor Corp., U.S.A. v. Calhoun, 516 U.S. 199 (1996) .

In CEH, Inc. v. F/V Seafarer, 70 F.3d 694, (1st Cir. 1995) , aff'g, 153 F.R.D. 491 (D.R.I. 1994) , the First Circuit
approved recovery of punitive damages in a property damage claim brought under general maritime law. The court
analyzed the effect of the Miles decision's call for uniformity, and opined that it only applies to those areas where "there
is an overlap between statutory and decisional law." Id. at 701 . At least two courts have extended the reasoning in the
CEH cases to allow punitive damages in wrongful-death actions where there is no overlap between statutory and
decisional law; that is, where the Jones Act and DOHSA are not applicable. See In re Amtrack "Sunset Limited", 121
F.3d 1421, 1997 A.M.C. 2962 (11th Cir. 1997) (allision case, approving recovery for punitive damages upon a showing
of "intentional or wanton and reckless conduct," the standard upheld in admiralty law; eschewing punitives under the
simple negligence standard of Alabama state law); Powers v. Bayliner Marine Corp., 855 F. Supp. 199 (W.D. Mich.
1994) (endorsing a "narrower reading of the impact of Miles" that disallows punitive damages "only where allowing
them would contravene not just a general policy favoring uniformity, but an established definite statutory scheme"). But
cf. Wahlstrom v. Kawasaki Heavy Indus. Ltd., 4 F.3d 1084 (2d Cir. 1993) (nondependent parents of nonseafarer
denied punitive damages under general maritime law in case arising in territorial waters) , cert. denied, 510 U.S.
1114 (1994) .

(n56)Footnote 56. The Federal Employers' Liability Act, which the Jones Act made applicable to seamen,
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provides: "Any right of action given by this act to a person suffering injury shall survive to his or her personal
representative... " 45 U.S.C. § 59.

(n57)Footnote 57. 46 U.S.C. § 761 (recodified as 46 U.S.C. §30302); see Azzopardi v. Ocean Drilling and
Exploration Co., 742 F.2d 890 (5th Cir. 1984) .

(n58)Footnote 58. In Yamaha Motor Corp., U.S.A. v. Calhoun, the Supreme Court "assume[d] without deciding"
that Moragne provides a survival action. 516 U.S. 199, 210 n.7 (1996) (citing Miles v. Apex Marine Corp., 498 U.S.
19, 32 (1990)) . So the Supreme Court has not taken issue with lower courts that allow plaintiffs to bring survival
actions with wrongful-death actions under general maritime law. Cases allowing survival claims under Moragne include
Davis v. Bender Shipbldg. and Repair Co., 27 F.3d 426, 429 (9th cir.) , cert. denied, 115 S. Ct. 510 (1994)
("Recognition of the general maritime survival action has provided a remedy to decedents' estates...and has expanded
the scope of damages...beyond that permitted under the Jones Act or DOHSA"); Evich v. Connelly, 759 F.2d 1432 (9th
Cir. 1985) , on reh'g, 1986 A.M.C. 2503 (W.D. Wash. 1986) , rev'd on other grounds sub nom. Evich v. Morris, 819
F.2d 256 (9th Cir.) , cert. denied, 484 U.S. 914 (1987) (approving recovery for conscious pain and suffering in a
survival action under general maritime law); Berg v. Chevron, U.S.A., Inc., 759 F.2d 1425 (9th Cir. 1985) ; Azzopardi
v. Ocean Drilling and Exploration Co., 742 F.2d 890, 892-94 (5th Cir. 1984) ; Barbe v. Drummond, 507 F.2d 794,
798-800 (1st Cir. 1974) ; Spiller v. Thomas M. Lowe, Jr. and Assoc., 466 F.2d 903, 909-10 (8th Cir. 1972) (accepting a
federal survival action as a logical extension of Moragne, and finding that "maritime law encompasses such a remedy
independent of state law."); Kuntz v. Windjammer "Barefoot" Cruises, Ltd., 573 F. Supp. 1277, 1284 (W.D. Pa. 1983) ,
aff'd without op., 738 F.2d 423 (3d Cir.) , cert. denied, 469 U.S. 858 (1984) ; Favaloro v. S/S Golden Gate, 687 F. Su.
475 (N.D. Cal. 1987); In re Metcalf, 530 F. Supp. 446 (S.D. Tex. 1981) ("Damages for conscious pain and suffering
experienced by a decedent prior to death are recoverable under the general maritime law."). But see Marsh v. Buckeye
S.S. Co., 330 F. Supp. 972 (N.D. Ohio 1971) (substituting the administratrix of the estate as plaintiff when the plaintiff
in a general maritime-law personal-injury claim died from a cause unrelated to his injuries), where the court held:

The question of whether an action can survive to a representative of a deceased party plaintiff is
strictly a matter of state substantive law. Since the general maritime law itself contains no survival
provision, it is only through the adoption of a state survival act by this Court that the right of survival of
the action may accrue to the representative of the deceased.

Id. at 974 (citation omitted). The court rejected the contention that Moragne precluded incorporation by reference
into law of a local statute to allow survival of a personal-injury cause of action. In dictum, the court added, "[I]t should
be noted that it is only a small leap from the decision in Moragne to an acceptance of the survival of personal injury
actions as an integral part of the general maritime law." Id. at 974-75 .

See also cases adopting state survival statutes: Hueschen v. Fluor Ocean Servs., Inc., 483 F.2d 1396 (5th Cir. 1973) ,
withdrawn, 494 F.2d 1354 (5th Cir. 1974) ; Greene v. Vantage S.S. Corp., 466 F.2d 159 (4th Cir. 1972) , where the
court held:

In the great majority of states, a plaintiff could join with his Moragne action, an action under the
state survival statute and in that way recover for the decedent's pain and suffering. But to require the
institution and joinder of separate suits would be to create different recoveries for a breach of the same
duty since not every state has a survival action and, in those that do the statutes may differ. By failing to
include the decedent's pain and suffering as a part of the recovery under the general maritime law, we
would force plaintiffs to rely on divergent state statutes for a duty entirely federal in nature. Relief, then,
would depend solely on the "fortuitous circumstances of location."

Id. at 166-67 (footnotes omitted); Dennis v. Central Gulf S.S. Corp., 453 F.2d 137 (5th Cir.) (citing Romero v.
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International Terminal Operating Co., 358 U.S. 354, 391 (1959)) , cert. denied, 409 U.S. 948, 93 S. Ct. 286, 34 L. Ed.
2d 218 (1972) (reasoning that the maritime law permits personal-injury claimants to recover for pain and suffering and
adopting state law as the general maritime law to permit survival recovery for pain and suffering and funeral expenses.);
Nye v. A/S D/S Svendborg, 358 F. Supp. 145 (S.D.N.Y. 1973) , aff'd in part, rev'd in part, 501 F.2d 376 , cert. denied,
420 U.S. 964, 95 S. Ct. 1356, 43 L. Ed. 2d 442 (1975) ; Green v. Ross, 338 F. Supp. 365 (S.D. Fla. 1972) , aff'd, 481
F.2d 102 (5th Cir.) , cert. denied, 414 U.S. 1068 (1973) .

(n59)Footnote 59. In re Merry Shipping Co., 650 F.2d 622, 624 (5th Cir. Unit B 1981) (under the Jones Act and
the general maritime law, "survivors of a deceased seaman may seek damages for the seaman's personal losses and pain
and suffering prior to death"), overruled on other grounds by Guevara v. Maritime Overseas Corp., 59 F.3d 1496 (5th
Cir. 1995) ; In re U.S. Steel, 436 F.2d 1256 (6th Cir. 1970) , cert. denied, 402 U.S. 987, 91 S. Ct. 1660, 29 L. Ed. 2d
153 (1971) ; Holliday v. Pacific Atlantic S.S. Co., 117 F. Supp. 729 (D. Del. 1953) , aff'd, 212 F.2d 206 (3d Cir. 1954)
.

(n60)Footnote 60. See pertinent cases supra note 50, and § 82b. See also Barbe v. Drummond, 507 F.2d 794, 799
(1st Cir. 1974) (recognizing "a federal maritime survival action, created by decisional law, for pain and suffering prior
to death," independent of state law); Hamilton v. Weiss, 1984 A.M.C. 2058 (D. Mass. 1983) (permitting survival action
under general maritime law); Chute v. United States, 466 F. Supp. 61, 69 (D. Mass. 1978) (holding that
Higginbotham"does not preclude the judicial recognition of a federal survival action for antemortem pain and
suffering").

The Ninth Circuit has held that state survival statutes are preempted by federal maritime law, and that state law cannot
supplement federal maritime law of survival in cases where the death occurred in state territorial waters. Evich, 819
F.2d at 256 . In Evich, the court held that a cause of action for survival exists in general maritime law; since its source is
not in state law, the court found that the "humane and liberal character of proceedings in admiralty," id. at 258 , noted
in Moragne, permits the recovery of future economic loss in general-maritime survival actions, even though state
survival statutes generally do not recognize this remedy. See Chromy v. Lawrence, 233 Cal. App. 3d 1521, 285 Cal.
Rptr. 400 (1991) .

(n61)Footnote 61. See e.g., Law v. Sea Drilling Corp., 523 F.2d 793 , reh'g denied, 523 F.2d 793 (5th Cir. 1975)
(advising that, to ensure uniformity of maritime law, courts should recognize a maritime survival action for pain and
suffering before death, even when tort occurs on the high seas).

(n62)Footnote 62. The Supreme Court not specifically spoken on the practice of some courts of applying state
survival statutes to cases involving death on the high seas. See Miles v. Apex Marine Corp., 498 U.S. 19, 34 n.2 (1990)
; Offshore Logistics, Inc. v. Tallentire, 477 U.S. 207, 215 n.1 (1986) .

Lower court cases applying state survival statutes in DOHSA actions include Snyder v. Whittaker Corp., 839 F.2d
1085 (5th Cir. 1988) (allowing pendent cause of action for decedent's pain and suffering under Texas Survival Statute);
Solomon v. Warren, 540 F.2d 777 (5th Cir. 1976) , cert. dismissed, 434 U.S. 801 (1977) (awarding damages for
conscious pain and suffering under Florida survival statute); Dugas v. National Aircraft Corp., 438 F.2d 1386 (3d Cir.
1971) (survival remedy permitted under Pennsylvania Survival Act in deaths of two teenagers in an airplane crash on
the high seas); In re Gulf Oil Corp., 172 F. Supp. 911, 921 (S.D.N.Y. 1959) (prohibiting recovery by mother of
deceased crew member under DOHSA for the pain and suffering decedent experienced on burning vessel, but
permitting the action to survive under the law of Pennsylvania); United States v. S.S. Washington, 172 F. Supp. 905
(E.D. Va. 1954) , aff'd, 272 F.2d 711 (1959) (DOHSA does not compensate for pain and suffering, but decedents' tort
actions were saved under Delaware's Survival Statute).

(n63)Footnote 63. 524 U.S. 116, 118 S. Ct. 1890 (1998) , aff'g In re Korean Air Lines Disaster of September 1,
1983 ( Dooley v. Korean Air Lines Co.), 117 F.3d 1477 (D.C. Cir. 1997) . The Court based its decision on the fact that
the "comprehensive scope of DOHSA" as passed by Congress did not include a general survival provision. But it should
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be noted that the Court addressed only general maritime survival actions, and did not speak directly to survival actions
under state statutes.

(n64)Footnote 64. See Ghotra v. Bandila Shipping, Inc., 1997 A.M.C. 1936 (9th Cir. 1997) ("[T]en seconds of
insensible consciousness does not meet the appreciable period of time' threshold for recovery of predeath pain and
suffering damages."); Deal v. A.P. Bell Fish Co., 728 F.2d 717 (5th Cir. 1984) (pain and suffering of a drowning
seaman is recoverable in Jones Act cases, if there is evidence supporting a reasonable inference of consciousness,
rephrasing rule of Davis v. Parkhill-Goodloe Co., 302 F.2d 489, 495 (5th Cir. 1962) in which the court stated "there are
so many unknowns in this unexplained slipping or falling ... into the water, that we should only say that substantial
evidence will be required to sustain a finding of consciousness upon which to rest the permissible assumption of pain");
Cook v. Ross Island Sand and Gravel Co., 626 F.2d 746 (9th Cir. 1980) (although eyewitness evidence is not necessary,
there must be evidence supporting a finding that a decedent was conscious when drowned); Cleveland Tankers, Inc. v.
Tierney, 169 F.2d 622 (6th Cir. 1948) (Jones Act permits recovery for pain and suffering, but the court found no
evidence that crew members who were lost in a storm actually suffered); Neal v. Barisich, Inc., 707 F. Supp. 862, 869
n.14 (E.D. La. 1989) (plaintiffs may not rely on conjecture to establish decedent's suffering); Barger v. Petroleum
Helicopters, Inc., 514 F. Supp. 1199 (E.D. Tex. 1981) , rev'd on other grounds, 692 F.2d 337 (5th Cir. 1982) , cert.
denied, 461 U.S. 958 (1983) (Where the evidence indicated that a helicopter pilot became unconscious immediately
after his helicopter went into a violent spin and before it crashed into the sea ten seconds later, the court refused to
award damages for conscious pain and suffering in his wife's Jones Act and DOHSA action); Marcano v. Offshore
Venezuela, C.A., 497 F. Supp. 204 (E.D.La. 1980) ; Thompson v. Offshore Co., 440 F. Supp. 752 (S.D. Tex. 1977)
(Where none of the survivors' bodies was found, no damages for pain and suffering were awarded: "In cases involvng
drowning, the courts generally have required evidence of a struggle or other post-accident consciousness on the part of
the decedent before awarding damages for his pain and suffering prior to death." Id. at 761 ); See also In re Marine
Sulfur Transp. Corp., 1974 A.M.C. 1504 (S.D.N.Y. 1974) (general maritime law):

The claimants make claim for an allowance for conscious pain and suffering. There were no
survivors of the sinking and nothing is known of the manner in which these men met their deaths.
Instantaneous death is as acceptable as any other theory. In the circumstances, recovery is limited to
pecuniary loss sustained by the designated beneficiaries.

Id. at 1511 ; In re Sincere Navigation Corp. (S/S Helena), 329 F. Supp. 652 (E.D. La. 1971) , aff'd in part, vacated
in part, 529 F.2d 744 (5th Cir. 1976) :

Evidence was presented that, in the usual case of death by drowning, the decedent is conscious of
impending death and likely experiences some suffering for a period perhaps as long as two minutes prior
to his loss of consciousness. This conclusion was drawn by a medical expert largely from the early onset
of rigor mortis after death by drowning and the likelihood that this indicates strenuous muscular activity
immediately prior to death.

Doubtless influenced by their inability to award damages for the emotional distress of survivors,
courts have awarded damages in increasingly substantial amounts for the decedent's distress in
circumstances where its existence and intensity can only be conjectured. No one can know that any man
who perished aboard the WHITE ALDER suffered a moment. Some were likely asleep at the moment of
the collision. Others, awake, may have lost consciousness in a minute or less. No bodies were recovered
from which any signs could be sought. The court is urged to conclude that all those whose bodies were
not recovered died by drowning, that all were conscious for a period of time after the instant of impact,
and that all suffered severe pain. The theory is plausible but it can hardly be said to be supported by a
preponderance of the evidence. Under the circumstances of this case, the claim for damages for pain and
suffering prior to death must be considered conjectural as to any particular decedent.
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Id. at 659 ; Gardner v. Bulk Carriers, Inc., 221 F. Supp. 243 (E.D. Va. 1963) , aff'd, 333 F.2d 676 (1964) :

For all we know Gardner may have been dead when he hit the water. ... He was last seen a few
minutes following the evening meal and was not thereafter discovered as missing until nearly midnight.
Libelant argues that Gardner met his death either by drowning, being cut by the ship's propellers, or by a
shark or other man-killing fish. Even if we accept this argument, it would still constitute rank speculation
to base an award for conscious pain and suffering.

Id. at 246 .

(n65)Footnote 65. See F/V Carolyn Jean, Inc. v. Schmitt, 73 F.3d 884 (9th Cir. 1995) (evidence of pain and
suffering and death by drowning reasonably inferred when crew sent radio distress call before vessel disappeared and no
bodies were found; burden of proof shifted to vessel owner); Snyder, 839 F.2d at 1085 (award of $100,000 per
decedent was not an abuse of discretion because, based upon witness' testimony that he saw a figure clinging to the
capsizing boat and expert's opinion that a man could survive up to twenty hours in prevailing weather conditions, jury
could reasonably infer that seamen struggled for several hours in the water before drowning); Hlodan v. Ohio Barge
Line, 611 F.2d 71, 76 (5th Cir. 1980) (awarding damages for pre-death pain and suffering where "evidence showed that
for some undetermined number of minutes before his death [decedent] was aware of his predicament, and that his death
by drowning was not instantaneous"); In re U.S. Steel Corp., 436 F.2d 1256 (6th Cir. 1970) , cert. denied, 402 U.S.
987 (1971) (permitting inference of suffering):

Shipowners do not dispute the propriety of an award for pain and suffering [under the Jones Act],
but they vigorously contend that no award for pain and suffering was justified in any of the death cases
here because there was no evidence of any of the circumstances surrounding the deaths of the crewmen,
much less any affirmative evidence that those crewmen experienced pain and suffering at that time. We
disagree. An eyewitness account of the circumstances of the deaths is not essential to such an award.
Such evidence does, however, establish that some of the decedents were last observed performing their
assigned duties below deck after the collision between the Cedarville and the Topdalsfjord. During this
period of time the Cedarville was rapidly taking on water despite the efforts of the crew to halt it, thus
permitting the inference that these decedents met their deaths by drowning in those inrushing waters
while engaging in an unsuccessful struggle to save the ship. Moreover, it must be remembered that the
survivors described the impact of the Cedarville and Topdalsfjord as relatively "soft" thus permitting the
further inference that it was unlikely that any of the decedents would have been rendered unconscious
prior to their final moments. Other decedents were last observed on the deck or in lifeboats but
presumably were hurled into the water as the ship capsized and sank. These circumstances, too, give rise
to the almost inescapable inference that those crewmen died by drowning, and nothing in those
circumstances suggests that they were rendered unaware of their fate. Under such circumstances, an
award for pain and suffering cannot be said to be error.

Id. at 1275-76 ;

The evidence at trial showed that [the decedent] was fully conscious when he was swept off the F/V
Sea Fever and into the November seas which were up to 50 feet high and where the wind raged at over
70 miles per hour. As [decedent] tread water and cried, "Hey. Hey, you guys," the Sea Fever turned back
and made the first of several passes in an attempt to save him. ...

In absolute terms, ten minutes is not a long time. Given this setting, a man fighting for his life in a
crushing, frigid November sea, ten minutes can reasonably be considered an eternity. This court finds
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$50,000 to be reasonable compensation for the pain and suffering endured by him.

Brown, 615 F. Supp. 391, 401-02 (citations omitted): Stissi v. Interstate and Ocean Transp. Co., 590 F. Supp. 1043
(E.D.N.Y. 1984) , aff'd in part, vacated in part, 765 F.2d 370 (2d Cir. 1985) (Since suffering cannot be calculated
precisely, and since there was no testimony about the "emotionalstrain that a person who fears that she is drowning may
experience," jury's $30,000 award for pain and suffering during forty-seven-minute period between motorboat's
capsizing and death by drowning will not be set aside. Id. at 1049 .); In re Metcalf (S/T Lady Margaret), 530 F. Supp.
446 (S.D. Tex. 1981) :

The Court finds that the decedent Davis experienced pain and suffering prior to death. The cause of
death was asphyxiation, and the carbon monoxide saturation in Davis' blood was sufficient to permit Dr.
Jachimczyk to opine that Davis was conscious prior to being overcome by the smoke. Additionally,
Eudell Jiles testified to hearing the solitary scream of a male voice eminating [sic] from the vicinity of
the vessel in which Davis' body was found. The evidence is sufficient for the Court to infer that Davis,
who experienced burns over 40% to 50% of his body, was conscious for a brief period before
succumbing to smoke and carbon monoxide, and the Court awards plaintiff the sum of $10,000 for pain
and suffering, subject to mitigation by the amount of the decedent's contributing negligence.

Id. at 459 (footnote omitted); Smith v. Eastern Seaboard Pile Driving, Inc., 1978 A.M.C. 2068 (E.D.N.Y. 1978)
($10,000 for ten to fifteen minutes in water prior to death by asphyxiation); Chute, 466 F. Supp. at 70 (awarding pain
and suffering, court noted that struggle of drowning victim, although perhaps short-lived, must have been "a painful,
even ghastly experience"); In re Risdal & Anderson, Inc. (F.V. Midnight Sun), 291 F. Supp. 353 (D. Mass. 1968) :

Witnesses from other fishing vessels in the area testified that the storm in which the MIDNIGHT
SUN was lost was "as severe as they had ever experienced." ... This court, of course, cannot find with
certainty that each of the decedents experienced a specific amount of conscious physical or mental pain
and suffering. Nevertheless, without presenting a parade of the horribles that probably confronted the
decedents, the court finds that the most reasonable inference to be drawn ... is that decedents did
experience a considerable amount of conscious mental and physical pain and suffering ...

Id. at 359 .

(n66)Footnote 66. 498 U.S. 19 (1990) , aff'g Miles v. Melrose, 882 F.2d 976 (5th Cir. 1989) .

(n67)Footnote 67. Future economic loss--also called loss of future earnings or future income--is properly claimed,
if at all, only in survival actions, and is a remedy distinct from loss of inheritance. "Recovery of lost future income in a
survival suit will, in many instances, be duplicative of recovery by dependents for loss of support in a wrongful death
action; the support dependents lose as a result of a seaman's death would have come from the seaman's future earnings."
Miles, 498 U.S. at 35 . See Rohan v. Exxon, 896 F. Supp. 666, 671-73 (S.D. Tex. 1995) (citing Ludahl v. Seaview Boat
Yard, 869 F. Supp. 825, 827 (W.D. Wash. 1994) and Hopper v. Waterman S.S. Corp., 1992 A.M.C. 1087 (E.D. La.
1991)) for a discussion of the confusion concerning these remedies.

(n68)Footnote 68. The split among the circuits centered on the Ninth Circuit's holding in Evich v. Morris, 819
F.2d 256 (9th Cir.) , cert. denied, 484 U.S. 914 (1987) , which allowed future economic loss, and the Fifth Circuit's
holding in Miles which denied those damages as being without basis in statutory or decisional law.

In Evich, the Ninth Circuit stated:

While the majority of States do not allow future economic loss to be recovered in survival actions,
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and the Jones Act provides for no such recovery, we find recovery here " 'better becomes the humane and
liberal character of proceedings in admiralty' " Moragne, 398 U.S. at 387 , and prevents the anomaly of
rewarding a petitioner for killing his victim rather than injuring him. Most states and the Jones Act allow
these damages to be recovered in the form of loss of support when wrongful death beneficiaries exist.
Where, as here, those beneficiaries do not exist, potential problems with double recovery do not exist.
Under these circumstances, the decedent's estate should be compensated for loss of future earnings.

Id. at 258 (citation omitted); cf. Mascuilli v. United States, 343 F. Supp. 439 (E.D. Pa. 1972) , rev'd on other
grounds, 483 F.2d 81 (3d Cir. 1973) (allowing damages for lost future income in claim for wrongful-death of
longshoreman, barring damages for lost future income in survival action). The Fifth Circuit, in

Miles v. Melrose, 882 F.2d at 976 , held that under the general maritime law, a seaman's estate may not recover for
lost future earnings as part of a survival action. The court specifically rejected the Ninth Circuit's Evich decision,
criticizing it as creating a new cause of action without precedent in either statutory or decisional law. The Fifth Circuit
noted that neither the Jones Act nor a majority of state survival statutes permit recovery of lost wages on behalf of the
decedent's estate, and that DOHSA gives no survivorship remedies at all:

The recognition of an estate's survival action for lost wages would stand alone in admiralty law in
contrast to the prevalence of wrongful death statutes that informed the decision in Moragne.
Furthermore, since Jones Act survival claims do not extend to the decedent's lost wages, uniformity of
maritime law is not served by allowing such an action under the general maritime law.

Miles, 882 F.2d at 987 (footnote omitted). This analysis was affirmed by the Supreme Court in Miles, which made
clear that a seaman may not recover damages in excess of those allowed by the Jones Act.

(n69)Footnote 69. "Congress has placed limits on survival actions which we cannot exceed. ... Because
[decedent]'s estate cannot recover for his lost future income under the Jones Act, it cannot do so under general maritime
law." 498 U.S. at 36 .

Jones Act survival claims -- adopting the rule of FELA cases -- are limited to "loss and suffering [incurred] while
decedent lived." St. Louis, Iron Mtn. & So. Ry. v. Craft, 237 U.S. 648, 658 (1915) (right governed by FELA survival
provision takes no account of "what [injured person] would have earned or accomplished in the natural span of life").
See also Hickman v. Taylor, 170 F.2d 327 (3d Cir. 1948) , cert. denied, 336 U.S. 906 (1949) (under Jones Act court
denied damages for economic value of decedent seaman's life for the period of probable life expectancy).

(n70)Footnote 70. See Davis, 27 F.3d at 430 (dictum) (damages for lost future income available "where there is
no applicable federal wrongful death statute imposing a damage limitation") (quoting Sutton v. Earles, 26 F.3d 903,
920 (9th Cir. 1994)) ; In re Moorhead Marine, 844 F. Supp. 1193 (S.D. Ohio 1994) (recreational boater killed in
territorial waters); In re W.D. Nobles III, 1994 A.M.C. 51 (N.D. Fla. 1993) ; Garner v. Dravo Basic Materials Co., 768
F. Supp. 192, 195 (S.D.W.Va. 1991) (nonseaman killed on a West Virginia river: "It is inconsistent with federal
maritime law to prohibit damages in the form of lost future income when there is no explicit statutory or federal
common law prohibition on such damages."); Kuntz v. Windjammer "Barefoot" Cruises, Ltd., 573 F. Supp. 1277 (W.D.
Pa. 1983) , aff'd without op., 738 F.2d 423 (3d Cir.) , cert. denied, 469 U.S. 858 (1984) (general maritime-law survival
action joined with DOHSA wrongful-death claim: loss of future income awarded to estate of passenger who died while
scuba diving); Muirhead v. Pacific Inland Navigation, Inc, 378 F. Supp. 361 (W.D. Wash. 1974) .
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§ 85. Limitations of Time for Suit

Until 1980, when Congress enacted the Uniform Statute of Limitations for Maritime Torts, n1 counsel representing
maritime personal-injury and death claimants had to calculate the statute of limitations or laches period applicable to
each claim in a particular case. A seaman's negligence action against his employer had to be brought within three years
as required by the Jones Act, n2 while a Death on the High Seas Act claim had to be brought within two years. n3
Claims alleging unseaworthiness were not subject to any statute of limitations but could nevertheless be time-barred
under the equitable doctrine of laches, n4 which has been incorporated into admiralty law. n5 In order to avoid time bar,
dilatory plaintiffs often chose a forum based on the forum's interpretation of the laches limitation period. n6

To bring order to the confusion n7 and to promote uniformity, n8 Congress enacted the Uniform Statute, which
provides:

Unless otherwise specified by law, a suit for recovery of damages for personal injury or death, or both, arising out of a
maritime tort n9 shall not be maintained unless commenced within three years from the date the cause of action accrued.
n10

The Act specifically repealed the two-year statute of limitations that previously applied to actions brought under the
Death on the High Seas Act. n11 But the statute of limitations for suits against the United States government remains
two years. n12 Notwithstanding the Uniform Act, shipowners have the right to issue tickets of passage which
contractually alter the limitation period applicable to suits brought by passengers or their representatives. n13

Under the Jones Act, if an injured employee files suit within the three-year limitation period but subsequently dies of his
injuries, upon his death his personal representative can be substituted as plaintiff, even if more than three years has
elapsed from the time of the injury. n14

A question that courts face with increasing frequency is the date of accrual of acause of action for death due to a
long-latency disease such as asbestosis. n15
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Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPersonal InjuriesMaritime Workers' ClaimsJones ActStatutes of LimitationsAdmiralty LawSovereign
Immunity & LiabilityFederal GovernmentPublic Vessels ActStatutes of LimitationsAdmiralty LawSovereign Immunity
& LiabilityFederal GovernmentSuits in Admiralty ActStatutes of LimitationsGovernmentsLegislationStatutes of
LimitationsTime Limitations

FOOTNOTES:
(n1)Footnote 1. 46 U.S.C. § 763a (recodified as 46 U.S.C. §30106). Pub. L. 96-382 § 1, approved October 6, 1980, 94
Stat. 1525.

(n2)Footnote 2. The Jones Act, 46 U.S.C. § 688 (recodified as 46 U.S.C. §30104), incorporates by reference the
limitation features of the Federal Employers' Liability Act, which provides, "No action shall be maintained under this
chapter unless commenced within three years from the day the cause of action accrued." 45 U.S.C. § 56. See, e.g., Roth
v. Cox, 210 F.2d 76 (5th Cir. 1954) , aff'd, 348 U.S. 207 (1955) .

(n3)Footnote 3. 46 U.S.C. § 763 (repealed by Pub L. 96-382, § 2, October 6, 1980, 94 Stat. 1525), required
commencement of suit within two years of the date of the wrongful death, neglect or default causing death, unless there
was no reasonable opportunity to secure jurisdiction of the defendant corporation or vessel.

(n4)Footnote 4. Federal courts sitting in admiralty are not bound by the statute of limitations of any state; instead,
timeliness of admiralty actions is governed by the equitable doctrine of laches. The Key City, 81 U.S. (14 Wall.) 653
(1872) . Laches bars a claim only if the defendant proves that it was prejudiced by the plaintiff's unreasonable delay in
bringing the action.

(n5)Footnote 5. Before enactment of Section 763a, courts held that it was appropriate to apply laches in
wrongful-death actions brought under the general maritime law. In these cases, DOHSA was used by analogy as a
primary guide for the purposes of calculating "reasonable delay" in laches.

"Moragne recognized that the courts would need to devise a limitations period and a schedule of beneficiaries for the
new death remedy. The Court considered several alternative solutions to these problems. Only DOHSA, however,
figured prominently in the discussion of both issues." Mobil Oil Corp. v. Higginbotham, 436 U.S. 618, 624 n.19 (1978)
(citing Moragne v. States Marine Lines, Inc., 398 U.S. 375, 405-08) .

(n6)Footnote 6. See H.R. Rep. No. 96-737 (1980), reprinted in 1980 U.S.C.C.A.N. 3303.

(n7)Footnote 7. The primary source of confusion regarding time limitations in death actions was that courts
applying the doctrine of laches often referred to an "analogous statute" to determine whether delay was "unreasonable."
Where different claims were joined in one action, the "analogous statute" was sometimes the three-year Jones Act
provision, sometimes the DOHSA two-year provision, and sometimes the applicable statute of limitations of the
particular state. See Public Adm'r v. Angela Compania Naviera, S.A., 592 F.2d 58 (2d Cir.) , cert. dismissed, 443 U.S.
928 (1979) (following Moragne, Gaudet, and Higginbotham admonitions to refer to existing statutes in general
maritime law claim, the court found that DOHSA two-year statute was the appropriate measure of laches for wrongful
death of a seaman outside territorial waters, and that the district court erred in looking to New York State's contract
limitation as the analogous statute. However, that portion of the complaint resting expressly on the Jones Act was
time-barred under the Jones Act three-year provision.); Evers v. Evers Marine Serv., Inc., 487 F. Supp. 1283 (D.N.J.
1980) (DOHSA, Jones Act and general maritime-law claims in death of tugboat captain, arising out of disappearance of
tug at sea, joined in a single action; both DOHSA two-year limitation and three-year Jones Act limitation applied to bar
claims); Gomez v. Schlumberger, 1980 A.M.C. 1371 (S.D. Tex. 1979) (observing three-year Jones Act limitation and
two-year DOHSA limitation to determine critical period for laches in oil laborer's wrongful-death action); House v.

Page 398
2-VII Benedict on Admiralty § 85



Santa Fe Int'l Corp., 1978 A.M.C. 1899 , rev'd, 1978 A.M.C. 2348 (S.D. Tex. 1978) (initially holding that plaintiff
could sue under general maritime law three-and-one-half years after the death of his son on a drilling platform in the
North Sea, even though both DOHSA and the Jones Actould have barred the action, the court reversed in light of
Higginbotham, applying DOHSA's two-year limitations period); Marczak v. McAllister Bros., Inc., 439 F. Supp. 1075
(S.D.N.Y. 1977) (in refusing to hear seaman's death action after it was dismissed by the New York state court, federal
court found that filing the state action tolled the Jones Act's three-year limitations period, but the eight-year delay in
bringing a federal action warranted dismissal on grounds of laches).

A state could not, however, reduce the limitation period that Congress expressly provided for in the Jones Act by
applying its own shorter statute of limitations. Engel v. Davenport, 271 U.S. 33 (1926) (Jones Act's limitation period
applies in action in state court, regardless of conflict with state's limitation statute); cf. Cox v. Roth, 348 U.S. 207, 210
(1955) (Congress intended Jones Act's limitation period to apply uniformly throughout the nation, and "no state statute
can diminish this period."). In McAllister v. Magnolia Petroleum Co., 357 U.S. 221 (1958) , an injured crew member
sued the shipowner in a Texas court, claiming damages under the Jones Act for negligence and under the general
maritime law for unseaworthiness. He also asked for maintenance and cure. The state court held that the
unseaworthiness action was barred by the Texas personal-injury statute of limitations. The Supreme Court reversed:

[I]f the seaman is to sue for both unseaworthiness and Jones Act negligence, he must do so in a
single proceeding. That is a consequence of this Court's decision in Baltimore S.S. Co. v. Phillips, 274
U.S. 316 [1927] . ... [The state court may not] qualify the seaman's Jones Act right by affixing a shorter
limitation to his concurrent right of action for unseaworthiness.

Id. at 224-25 . But cf. Ford v. Atkinson Dredging Co., 1997 A.M.C. 416 (Ga. Ct. App. 1996) (three-year federal
statute of limitations not affected by Georgia tolling statute).

Death actions alleging counts in products-liability law posed particular problems. Since many courts held that
products-liability claims were not within the admiralty jurisdiction, state statutes of limitations were applied. See
Drakatos v. R.B. Denison, Inc., 493 F. Supp. 942 (D. Conn. 1980) (holding time-barred under Connecticut law a
seaman's wrongful-death action predicated on negligence, breach of warranty and strict liability; plaintiff, however, was
permitted to amend the complaint to state an admiralty claim under DOHSA); Feehan v. United States Lines, 522 F.
Supp. 811 (S.D.N.Y. 1981) (action brought against equipment manufacturer for seaman's death based on negligence,
breach of warranty and products liability, barred by Virginia's two-year statute which was borrowed under New York
law). But see Wolff v. Whittaker Marine & Mfg. Co., 484 F. Supp. 1021 (E.D. Mo. 1979) (finding complaint based on
defective design and manufacture of houseboat filed five years after death not barred by laches because no prejudice to
defendant). In East River S.S. v. Transamerica Delaval Inc., 476 U.S. 858 (1986) , the Supreme Court decided that
products-liability claims are cognizable in admiralty. Therefore, although not specifically discussed in East River, time
limitations in maritime death actions will probably be covered by 46 U.S.C. § 763a (recodified as 46 U.S.C. §30106)
even if they are based on a products-liability theory.

(n8)Footnote 8. The House Merchant Marine and Fisheries Committee determined that among cases reported in
American Maritime Cases in the period from 1940 to 1977, thirty-five maritime personal-injury and death claims were
dismissed for laches when suits were commenced within three years of the accrual of the cause of action, while
twenty-nine were allowed to proceed even though they were brought after more than three years. In the same period,
forty-one cases commenced within three years were allowed to proceed, and forty-eight were dismissed when
commenced after three years. H.R. Rep. No. 96-737 (1980), reprinted in 1980 U.S.C.C.A.N. 3303.

(n9)Footnote 9. At least one court has held that the Uniform Statute controls the time to file when a case is within
admiralty jurisdiction, even if plaintiff it is not invoked by plaintiff. See Lambert v. Babcock & Wilcox Co., 70 F. Supp.
2d 877 (S.D. Ind. 1999) (finding that the Uniform Statute of Limitations for Maritime Tort-and not the state statute of
repose-controls a case in admiralty jurisdiction, even though the statute is not pled).
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(n10)Footnote 10. The Supreme Court has held that under FELA, a cause of action for wrongful death accrues at
the time of death--not at the appointment of an administrator--when there are "identified persons...who can start the
machinery of the law in motion...by applying for the appointment of an administrator." Reading Co. v. Koons, 271 U.S.
58, 62 (1926) . Lower courts have applied Koons to Jones Act and DOHSA cases to find that a cause of action accrues
at the time of death.See Phillips v. Heine, 984 F.2d 489 (D.C. Cir. 1993) (finding DOHSA limitations period began at
time of disappearance and presumed death); Evers, 487 F. Supp. at 1283 (Jones Act and DOHSA) ; O'Neill v. Cunard
White Star Ltd., 69 F. Supp. 943 (S.D.N.Y. 1946) (Jones Act).

Some courts have ruled that the Uniform Statute has retroactive effect. See Cooper v. Diamond M Co., 799 F.2d 176
(5th Cir. 1986) , cert. denied, 481 U.S. 1048 (1987) (statute's three-year period, rather than laches, governs
unseaworthiness action brought by steward who was injured in a fall on vessel prior to the date of enactment); Friel v.
The Cessna Aircraft Co., 751 F.2d 1037 (9th Cir. 1985) (DOHSA action is governed by three-year limitation period,
even though two-year limitation was in effect at time of death. "[W]hen a statute is addressed to remedies or procedures
and does not otherwise alter substantive rights, it will be applied to pending cases." Id. at 1039 .); Burden v. Evansville
Materials, Inc., 550 F. Supp. 41 (W.D. Ky. 1982) (claim for loss of consortium, asserted by wife of injured seaman,
allowed through retroactive application of 1980 Act where state statute of limitations would have barred claim).

The Act is generally not applied retroactively, however, if doing so would cut off a claim that would previously have
been entertained by the court. See, e.g., Fordham v. Belcher Towing Co., 710 F.2d 709 (11th Cir. 1983) (remanding to
district court for determination of whether personal-injury suit was time-barred under the doctrine of laches, which was
the operable test at the time the action accrued).

(n11)Footnote 11. See supra note 2. See, e.g., Francis v. Forest Oil Corp., 628 F. Supp. 836 (W.D. La. 1986) ,
appeal dismissed, 798 F.2d 147 (applying the new three-year limitation period--not the one-year period provided by
Louisiana law--in DOHSA action brought by acknowledged illegitimate children of deceased oil company employee).

(n12)Footnote 12. The Suits in Admiralty Act specifies a two-year limitation period in 46 U.S.C. § 745 (recodified
as 46 U.S.C. §30905). The Public Vessels Act adopts this limitation by reference in 46 U.S.C. § 782 (recodified as 46
U.S.C. §31103).

(n13)Footnote 13. 46 U.S.C. § 183b (recodified as 46 U.S.C. §30508). See Catterson v. Paquet Cruises, 513 F.
Supp. 645 (S.D.N.Y. 1981) (enforcing ticket's one-year period in personal-injury action, and holding the 1980 Uniform
Statute of Limitations for Maritime Torts was not intended to invalidate contractual provisions):

The contention that the present passage contract time limitation is extended to three years by Section
763a is erroneous. Section 763a defines the applicable limitation period for filing maritime tort claims
"unless otherwise specified by law." This section establishes "a clear, definite standard for the federal
courts to apply" in those maritime tort cases which are not governed by any specific statute of limitations
but instead are governed by the vague contours of the equitable doctrine of laches. See 126 Cong. Rec.
H. 771 (Feb. 11, 1980).

The maritime tort case before this court involves a specific time bar established by contract. There
already exists a federal statute [46 U.S.C. § 183b (1958)] which specifically addresses limitations to
actions contained in contracts issued by shipowners.

. ...

Nothing in the legislative history of Section 763a reveals a Congressional intention to preempt
Section [183b]. Thus, shipowners remain free to place in passage contracts a provision limiting tort
claims which are more than one year old, but less than three years old. Section 763a, therefore, does not
apply to instances where parties have contracted to a time limit.
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Id. at 646-47 (footnote omitted). See also Spataro v. Kloster Cruise, Ltd., 894 F.2d 44 (2d Cir. 1990) (enforcing
one-year time limitation in passage contracts for personal injuries); Marek v. Marpan Two, Inc., 817 F.2d 242 (3d Cir.
1987) ; Ciliberto v. Carnival Cruise Line, 1986 A.M.C. 2317 (E.D. Pa. 1986) (enforcing one-year limitation clause of
cruise ticket to bar action for personal injuries despite the fact that the plaintiff never saw the ticket); Sullivan v. Home
Lines, 1986 A.M.C. 1617 (D. Conn. 1985) ; Michellotti v. Home Lines, 1986 A.M.C. 480 (D.N.J. 1985) ; McQuillan v.
"Italia" Societa Per Azione di Navigazione, 386 F. Supp. 462 (S.D.N.Y. 1974) , aff'd without op., 516 F.2d 896 (2d Cir.
1975) .

(n14)Footnote 14. See Varveris v. United States Lines Co., 141 F. Supp. 874 (S.D.N.Y. 1956) , aff'd, 249 F.2d 89
(2d Cir. 1957) .

(n15)Footnote 15. See, e.g., Petersen v. Chesapeake & O. Ry., 784 F.2d 732 (6th Cir. 1986) (former car-ferry
machinist died as a result of asbestos exposure during a period of more than thirty years. Prior to his death he sued his
employer under the Jones Act for asbestos-related injuries, and he also asserted a claim for unseaworthiness under the
general maritime law. His widow, as administratrix, was substituted as party plaintiff. The jury found for the plaintiff.
On appeal, the court stated: "[I]njury occurs when asbestos fibers are inhaled even though the injury does not manifest
itself ... until many years later." Id. at 739 . Nevertheless, the court held that the decedent's cause of action was not
time-barred, because it accrued when he knew or should have known he had asbestosis, and not when the injury
occurred. Likewise, the unseaworthiness claim was not barred by laches because it did not accrue until the disease was
diagnosed.).

Cf. Miller v. Foster Wheeler Co., 993 P.2d 917 (Wash. Ct. App. 1999) , (concerning estates of two seamen, who
allegedly died due to asbestos exposure, filed survival and wrongful death actions within three years of seamen's deaths,
but more than three years after their conditions were diagnosed.) In Miller the court held that even if the date of injury
could not be determined, the survival action accrued when the decedents knew or should have known of their illnesses.
The court also held that the two claims were distinct, and each was required to conform to its specified limitations
period. Therefore, the survival actions were time-barred, even though the wrongful-death actions were timely.

Page 401
2-VII Benedict on Admiralty § 85



74 of 181 DOCUMENTS

Benedict on Admiralty

Copyright 2011, Matthew Bender & Company, Inc., a member of the LexisNexis Group.

Volume 2: Principles of Admiralty Law Chapters I - XIV
Chapter VII DEATH ACTIONS.

2-VII Benedict on Admiralty § 86

AUTHOR: By Renee F. Seblatnigg

§ 86. Effect of Decedent's Negligence on Recovery

Under the Jones Act (incorporating by reference the Federal Employers' Liability Act), contributory negligence "shall
not bar a recovery, but the damages shall be diminished by the jury in proportion to the amount of negligence
attributable to such employee." n1

In cases brought under the Death on the High Seas Act, negligence on the part of the decedent does not bar recovery,
but reduces the recovery by the percentage of fault attributable to the decedent. n2 When a death action is brought under
the general maritime law in either federal or state court, maritime principles of comparative negligence n3 apply to
apportion fault between the decedent and the defendant n4 --provisions of the situs state's statute to the contrary
notwithstanding. n5

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPersonal InjuriesDeath ActionsDeath on the High Seas ActGeneral OverviewAdmiralty LawPersonal
InjuriesDeath ActionsWrongful Death & SurvivalDefensesAdmiralty LawPersonal InjuriesMaritime Workers'
ClaimsJones ActComparative & Contributory NegligenceTortsWrongful Death & Survival
ActionsDefensesComparative & Contributory Negligence

FOOTNOTES:
(n1)Footnote 1. 45 U.S.C. § 53. See Ivy v. Security Barge Lines, Inc., 606 F.2d 524 (5th Cir. 1979) , cert. denied, 446
U.S. 956 , reh'g denied, 448 U.S. 912, 101 S. Ct. 27, 65 L. Ed. 2d 1173 (1980) (recovery by parents of seaman
reduced by 50% due to decedent's contributory negligence); Dunbar v. Henry DuBois' Sons Co., 275 F.2d 304 (2d Cir.)
, cert. denied, 364 U.S. 815, 81 S. Ct. 45, 5 L. Ed. 2d 46 (1960) ; Southern Ry. v. Colonna, 64 F.2d 237 (4th Cir.) ,
cert. denied, 289 U.S. 762 (1933) ; Gomez Sanchez Vda de Gonzales v. Naviero Neptuno, S.A., 641 F. Supp. 75 (E.D.
Tex. 1986) (seaman who died after stepping on loose unsupported plank and falling had contributed to his own death by
failing to keep proper lookout for his own safety; award reduced by 25%); Nygaard v. Peter Pan Seafoods, Inc., 508 F.
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Supp. 151 (W.D. Wash. 1981) , aff'd in part, vacated in part, 701 F.2d 77 (9th Cir. 1983) (in Jones Act and DOHSA
claim for the death of plaintiff's father, a seaman lost from defendant's fishing vessel, the district court reduced
plaintiff's recovery by 50% because of decedent's contributory negligence). But in the absence of fact, plaintiff will
benefit from a presumption that the decedent was doing his duty. Admiral Towing Co. v. Woolen, 290 F.2d 641,
651-52 (9th Cir. 1961) .

(n2)Footnote 2. 46 U.S.C. § 766 (recodified as 46 U.S.C. §30304). See Ford v. Wooten, 681 F.2d 712 (11th Cir.
1982) , cert. denied, 459 U.S. 1202 (1983) (DOHSA recovery by mother of decedent, who drowned during a sailing
trip on defendant's vessel, reduced by 50% due to decedent's contributory negligence); Kuntz v. Windjammer
"Barefoot" Cruises,Ltd., 573 F. Supp. 1277 (W.D. Pa. 1983) , aff'd without op., 738 F.2d 423 (3d Cir.) , cert. denied,
469 U.S. 858 (1984) (reducing by 50% award for death of passenger who drowned during scuba-diving expedition);
Red Star Towing & Transp. Co. v. The "Ming Giant," 552 F. Supp. 367 (S.D.N.Y. 1982) (a cargo vessel found 95%
liable for the drowning of a seaman received credit in the amount of a 5% reduction for decedent's own negligence).

(n3)Footnote 3. Courts often refer to "comparative negligence" or "comparative fault," although neither term is
technically precise in reference to unseaworthiness, a doctrine that imposes on a defendant liability without fault,
regardless of defendant's negligence. See, e.g., Miles v. Melrose, 882 F.2d 976, 984 (5th Cir. 1989) ("comparative
negligence applies in both Jones Act and unseaworthiness actions"), aff'd sub nom. Miles v. Apex Marine Corp., 498
U.S. 19 (1990) ; Lewis v. Timco, Inc., 716 F.2d 1425 (5th Cir. 1983) ("comparative fault").

(n4)Footnote 4. Until 1975, admiralty courts applied the rule of "divided damages" to cases of collision between
two vessels. The Eugene F. Moran, 212 U.S. 466 (1908) . The rule dictated that, if both parties were negligent, the
total damages sustained by both were divided equally. The North Star, 106 U.S. 17, 1 S. Ct. 41, 27 L. Ed. 91 (1882) .
The rule was discarded by the Supreme Court in United States v. Reliable Transfer Co., 421 U.S. 397 (1975) .
Nevertheless, even before Reliable Transfer, comparative negligence between the decedent and the tortfeasor was the
rule in maritime personal injury and death cases. See Pope & Talbot, Inc. v. Hawn, 346 U.S. 406 (1953) . See Fort v.
Lewis, 649 S.W.2d 204 (Ct. App. Ky. 1983) (collision case) for a discussion of the development of comparative
negligence in death actions.

Thus, courts applying the general maritime law under Moragne use the traditional admiralty comparative negligence
doctrine. See Bubla v. Bradshaw, 795 F.2d 349 (4th Cir. 1986) (affirming the district court's conclusion that marine
surveyor who was electrocuted on board houseboat was contributorily negligent and approving the application of
comparative negligence principles to reduce recovery to 60% of total damages); Timco, 716 F.2d at 1427
(products-liability theory); Hornsby v. Fish Meal Co., 431 F.2d 865 (5th Cir. 1970) ; Kaskeski v. Getty Marine Corp.,
1985 A.M.C. 1730 (D. Del. 1983) (holding decedent 25% at fault for his own death by drowning); The Ming Giant, 563
F. Supp. at 224 ; In re Metcalf, 530 F. Supp. 446 (S.D. Tex. 1981) (recovery by mother of crew member, who died in a
fire aboard a vessel after negligently leaving a skillet unattended on the stove, reduced by 60%); Palmer v. Ribax, Inc.,
407 F. Supp. 974 (M.D. Fla. 1976) (reducing recovery by 75% because of decedent's contributory negligence where
decedent fell off the deck rail of a party boat on an inland lake while inebriated, and drowned); Green v. Ross, 338 F.
Supp. 365 (S.D. Fla. 1972) , aff'd, 481 F.2d 102 (5th Cir.) , cert. denied, 414 U.S. 1068 (1973) (admiralty rule of
comparative negligence applied to permit recovery by widow of skin diver); Sanders v. Richmond, 579 S.W.2d 401,
(Mo. Ct. App. 1979) ; Guilbeau v. Calzada, 240 So. 2d 104 (La. App. 1970) ; Simpson v. Knutsen, 296 F. Supp. 1308
(N.D. Cal. 1969) , aff'd in part, rev'd in part on other grounds, 444 F.2d 523 (9th Cir. 1971) (reducing damages to
widow of longshoreman by 50% due to decedent's contributory negligence); see also In re Shaun Fisheries, 1984
A.M.C. 2650 (D. Ore. 1983) (in both-to-blame collision, attributing negligence of the defendant vessel entirely to the
vessel's master (the decedent), and reducing widow's damages by 50% to reflect decedent's own negligence).

On the effect of decedent's contributory negligence where the defendant is guilty of a statutory violation, see, for
example, Roy Crook and Sons, Inc. v. Allen, 778 F.2d 1037 (5th Cir. 1985) (adopting § 53 of FELA, Jones Act bars
consideration of comparative negligence if seaman's death or injury resulted from violation of a statute or regulation
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enacted for the benefit of employees).

(n5)Footnote 5. See Chelentis v. Luckenbach S.S. Co., 247 U.S. 372 (1918) (in a seaman's negligence action in
state court under the Saving-to-Suitors Clause, the Supreme Court announced the supremacy of maritime law to the
extent that state common-law remedies conflict with federal maritime law); Southern Pac. Co. v. Jensen, 244 U.S. 205
(1917) (the Saving-to-Suitors Clause does not authorize states to enact legislation that will work "material prejudice to
the characteristic features of the general maritime law or interferes with the proper harmony and uniformity of that law
..." Id. at 216 .). See also Kermarec v. Compagnie Generale Transatlantique, 358 U.S. 625 (1959) (applying maritime
law rather than state law to personal injury on New York's navigable waters would permit any contributory negligence
to be considered only in mitigation of damages); Garrett v. Moore-McCormack Co., 317 U.S. 239 (1942) ; Carlisle
Packing Co. v. Sandanger, 259 U.S. 255 (1922) .

Since Moragne, courts have exercised this principle of federalism to apply maritime comparative negligence in
wrongful-death actions resulting from deaths on state territorial waters. See Sanders v. Richmond, 579 S.W.2d 401 (Mo.
Ct. App. 1979) (finding decedent's negligence not a bar to recovery in widow's claim for wrongful death arising out of
her husband's injuries in motorboat collision on the Mississippi River):

Since Moragne we are of the opinion that those authorities which held that state substantive law with
respect to contributory negligence must be followed in a wrongful death action brought in a state court
for death on navigable stream within the territory of that state are no longer to be followed. ... We hold,
therefore, that because this was a Moragne wrongful death action brought in the state court the
substantive law with reference to damages is that of admiralty law and the trial court erred in instructing
the jury on the common law defense of contributory negligence.

Id. at 407 , 408. See also Landry v. Two R. Drilling Co., 511 F.2d 138 (5th Cir.) , reh'g denied, 517 F.2d 675 (5th
Cir. 1975) ; Hornsby, 431 F.2d at 865 (holding that Louisiana's tort doctrine of contributory negligence did not bar
recovery in death of pilots over Gulf of Mexico); Guilbeau, 240 So. 2d at 104 ; Scholl v. Town of Babylon, 95 A.D.2d
475 (N.Y.2d Dept. 1983) (citing 2 Benedict on Admiralty, Ch. VII § 88 [7th ed.]) (finding that general maritime law
governed in death of snorkeler in state waters even though the action was brought in state court; therefore, the
maritime-tort rule of comparative negligence, and not New York State's tort law of contributory negligence, was
applicable).
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§ 87. Excerpts from Supreme Court Decisionsn*

a. The Moragne Decision

MR. JUSTICE HARLAN delivered the opinion of the Court.

We brought this case here to consider whether The Harrisburg, 119 U.S. 199 , in which this Court held in 1886 that
maritime law does not afford a cause of action for wrongful death, should any longer be regarded as acceptable law.

. ...

... We granted certiorari ... to reconsider the important question of remedies under federal maritime law for tortious
deaths on state territorial waters.

In The Tungus, this Court divided on the consequences that should flow from the rule of maritime law that "in the
absence of a statute there is no action for wrongful death," first announced in The Harrisburg...

. ...

The extent of the role to be played by state law under The Tungus has been the subject of substantial debate and
uncertainty in this Court, ... with opinions on both sides of the question acknowledging the shortcomings in the present
law. (Citations omitted.) On fresh consideration of the entire subject, we have concluded that the primary source of the
confusion is not to be found in The Tungus, but in The Harrisburg, and that the latter decision, somewhat dubious even
when rendered, is such an unjustifiable anomaly in the present maritime law that it should no longer be followed ...

The Court's opinion in The Harrisburg acknowledged that the result reached had little justification except in primitive
English legal history--a history far removed from the American law of remedies for maritime deaths ...
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Our analysis of the history of the common-law rule indicates that it was based on a particular set of factors that had,
when The Harrisburg was decided, long since been thrown into discard even in England, and that had never existed in
this country at all. Further, regardless of the viability of the rule in 1886 as applied to American land-based affairs, it is
difficult to discern an adequate reason for its extension to admiralty, a system of law then already differentiated in many
respects from the common law.

One would expect, upon an inquiry into the sources of the common-law rule, to find a clear and compelling justification
for what seems a striking departure from the result dictated by elementary principles in the law of remedies. Where
existing law imposes a primary duty, violations of which are compensable if they cause injury, nothing in ordinary
notions of justice suggests that a violation should be nonactional simply because it was serious enough to cause death.
On the contrary, that rule has been criticized ever since its inception, and described in such terms as "barbarous." ...

Legal historians have concluded that the sole substantial basis for the rule at common law is a feature of the early
English law that did not survive into this century--the felony-merger doctrine ... According to this doctrine, the common
law did not allow civil recovery for an act that constituted both a tort and a felony. The tort was treated as less important
than the offense against the Crown, and was merged into, or pre-empted by, the felony. ...

. ...

The historical justification marshaled for the rule in England never existed in this country. ...

Some courts explained that their holdings were prompted by an asserted difficulty in computation of damages for
wrongful death or by a "repugnance ... to setting a price upon human life." (Citations omitted.) However, other courts
have recognized that calculation of the loss sustained by dependents or by the estate of the deceased, which is required
under most present wrongful-death statutes (citations omitted), does not present difficulties more insurmountable than
assessment of damages for many nonfatal personal injuries ...

. ...

The most likely reason that the English rule was adopted in this country without much question is simply that it had the
blessing of age ...

Further, ... it is not apparent why the Court in The Harrisburg concluded that there should not be a different rule for
admiralty from that applied at common law. Maritime law had always, in this country as in England, been a thing apart
from the common law. It was, to a large extent, administered by different courts; it owed a much greater debt to the civil
law; (footnote omitted) and, from its focus on a particular subject matter, it developed general principles unknown to the
common law. These principles included a special solicitude for the welfare of those men who undertook to venture upon
hazardous and unpredictable sea voyages. (Citations omitted.) These factors suggest that there might have been no
anomaly in adoption of a different rule to govern maritime relations, and that the common-law rule, criticized as unjust
in its own domain, might wisely have been rejected as incompatible with the law of the sea. This was the conclusion
reached by Chief Justice Chase, prior to The Harrisburg, sitting on circuit in The Sea Gull, 21 F Cas 909 (No. 12,578)
(C.C. Md. 1865). He there remarked that

"... certainly it better becomes the humane and liberal character of proceedings in admiralty to give
than to withhold the remedy, when not required to withhold it by established and inflexible rules." Id. At
910.

. ...

II
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We need not, however, pronounce a verdict on whether The Harrisburg, when decided, was a correct extrapolation of
the principles of decisional law then in existence. A development of major significance has intervened, making clear
that the rule against recovery for wrongful death is sharply out of keeping with the policies of modern American
maritime law. This development is the wholesale abandonment of the rule in most of the areas where it once held sway,
quite evidently prompted by the same sense of the rule's injustice that generated so much criticism of its original
promulgation.

. ...

In the United States, every State today has enacted a wrongful-death statute. (Citation omitted.) The Congress has
created actions for wrongful deaths of railroad employees, Federal Employers' Liability Act, 45 U.S.C. §§ 51-59; of
merchant seamen, Jones Act, 46 U.S.C. § 688; and of persons on the high seas, Death on the High Seas Act, 46 U.S.C.
§§ 761, 762. Congress has also, in the Federal Tort Claims Act, 28 U.S.C. § 1346 (b), made the United States subject to
liability in certain circumstances for negligently caused wrongful death to the same extent as a private person. (Citation
omitted.)

These numerous and broadly applicable statutes, taken as a whole, make it clear that there is no present public policy
against allowing recovery for wrongful death ...

. ...

The United States, participating as amicus curiae, contended at oral argument that these statutes [Jones Act and Death
on the High Seas Act], if construed to forbid recognition of a general maritime remedy for wrongful death within
territorial waters, would perpetuate three anomalies of present law. The first of these is simply the discrepancy produced
whenever the rule of The Harrisburg holds sway: within territorial waters, identical conduct violating federal law (here
the furnishing of an unseaworthy vessel) produces liability if the victim is merely injured, but frequently not if he is
killed. As we have concluded, such a distinction is not compatible with the general policies of federal maritime law.

The second incongruity is that identical breaches of the duty to provide a seaworthy ship, resulting in death, produce
liability outside the three-mile limit--since a claim under the Death on the High Seas Act may be founded on
unseaworthiness, see Kernan v. American Dredging Co., 355 U.S. 426, 430, n.4 ,... (1958)--but not within the territorial
waters of a State whose local statute excludes unseaworthiness claims. The United States argues that since the
substantive duty is federal, and federal maritime jurisdiction covers navigable waters within and without the three-mile
limit, no rational policy supports this distinction in the availability of a remedy.

The third, and assertedly the "strangest" anomaly is that a true seaman--that is, a member of a ship's company, covered
by the Jones Act--is provided no remedy for death caused by unseaworthiness within territorial waters, while a
longshoreman, to whom the duty of seaworthiness was extended only because he performs work traditionally done by
seamen, does have such a remedy when allowed by a state statute (footnote omitted).

There is much force to the United States' argument that these distinctions are so lacking in any apparent justification
that we should not, in the absence of compelling evidence, presume that Congress affirmatively intended to freeze them
into maritime law. ...

. ...

Our recognition of a right to recover for wrongful death under general maritime law will assure uniform vindication of
federal policies, removing the tensions and discrepancies that have resulted from the necessity to accommodate state
remedial statutes to exclusively maritime substantive concepts ... Such uniformity not only will further the concerns of
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both of the 1920 Acts but also will give effect to the constitutionally based principle that federal admiralty law should
be "a system of law coextensive with, and operating uniformly in, the whole country." The Lottawanna, 21 Wall 558,
575 (1875) .

. ...

... [O]ur decision does not require the fashioning of a whole new body of federal law, but merely removes a bar to
access to the existing general maritime law. In most respects the law applied in personal-injury cases will answer all
questions that arise in death cases.

Respondents argue, for example, that a statute of limitations must be devised or "borrowed" for the new wrongful-death
claim. However, petitioner and the United States respond that since we have simply removed the barrier to general
maritime actions for fatal injuries, there is no reason--in federal admiralty suits at least--that such actions should not
share the doctrine of laches immemorially applied to admiralty claims. In applying that doctrine, the argument runs, the
courts should give consideration to the two-year statute of limitations in the Death on the High Seas Act, just as they
have always looked for analogy to appropriate state or foreign statutes of limitations ... We need not decide this question
now ...

The one aspect of a claim for wrongful death that has no precise counterpart in the established law governing nonfatal
injuries is the determination of the beneficiaries who are entitled to recover ... On this question, petitioner and the
United States argue that we may look for guidance to the expressions of Congress, which has spoken on this subject in
the Death on the High Seas Act, the Jones Act, and the Longshoremen's and Harbor Workers' Compensation Act. ...

. ...

The only one of these statutes that applies not just to a class of workers but to any "person," and that bases liability on
conduct violative of general maritime law, is the Death on the High Seas Act. The borrowing of its schedule of
beneficiaries, argues the United States, will not only effectuate the expressed congressional preferences in this area but
will also promote uniformity by ensuring that the beneficiaries will be the same for identical torts, rather than varying
with the employment status of the decedent. There is no occasion, according to this argument, to borrow from the law of
the relevant coastal State, since the underlying duties to be effectuated are entirely federal and Congress has expressed
its preference of beneficiaries for violations of maritime law.

We do not determine this issue now, for we think its final resolution should await further sifting through the lower
courts in future litigation. For present purposes we conclude only that its existence affords no sufficient reason for not
coming to grips with The Harrisburg. If still other subsidiary issues should require resolution, such as particular
questions of the measure of damages, the courts will not be without persuasive analogy for guidance. Both the Death on
the High Seas Act and the numerous state wrongful-death acts have been implemented with success for decades. The
experience thus built up counsels that a suit for wrongful death raises no problems unlike those that have long been grist
for the judicial mill.

In sum, in contrast to the torrent of difficult litigation that has swirled about The Harrisburg, The Tungus, which
followed upon it, and the problems of federal-state accommodation they occasioned, the recognition of a remedy for
wrongful death under general maritime law can be expected to bring more placid waters. That prospect indeed makes
for, and not against, the discarding of The Harrisburg.

We accordingly overrule The Harrisburg, and hold that an action does lie under general maritime law for death caused
by violation of maritime duties. ...

b. The Gaudet Decision
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MR. JUSTICE BRENNAN delivered the opinion of the Court.

Moragne v. States Marine Lines, (citation omitted) held that an action for wrongful death based on unseaworthiness is
maintainable under federal maritime law, but left the shaping of the new nonstatutory action to future cases. The
question in this case is whether the widow of a longshoreman may maintain such an action for the wrongful death of her
husband--alleged to have resulted from injuries suffered by him while aboard a vessel in navigable waters--after the
decedent recovered damages in his life-time for his injuries.

Respondent's husband suffered severe injuries while working as a longshoreman aboard petitioner's vessel, the S.S.
Claiborne, in Louisiana navigable waters. He recovered $140,000 for his permanent disability, physical agony, and loss
of earnings in an action based on unseaworthiness, but died shortly after the action was terminated. Respondent brought
this wrongful-death action in the District Court for the Eastern District of Louisiana for damages suffered by her. Based
on her husband's recovery, the District Court dismissed the widow's suit on grounds of res judicata and failure to state a
claim. The Court of Appeals for the Fifth Circuit reversed, holding that Moragne gave "Mrs. Gaudet ... a compensable
cause of action for Mr. Gaudet's death wholly apart from and not extinguished by the latter's recovery for his personal
injuries ... ." 463 F.2d 1331, 1332 (1972) . We ... now affirm.

. ...

Petitioner, Sea-Land Services, Inc. (Sea-Land), ... argues that the wrongful-death remedy should recognize no loss
independent of the decedent's claim for his personal injuries, and therefore that respondent had a wrongful-death
remedy only "in the event Gaudet failed to prosecute [his own claim] during his lifetime." But Moragne had already
implicitly rejected that argument; for we there recognized that a single tortious act might result in two distinct, though
related harms, giving rise to two separate causes of action: "in the case of mere injury, the person physically harmed is
made whole for his harm, while in the case of death, those closest to him--usually spouse and children--seek to recover
for their total loss of one on whom they depended." [398 U.S.] at 382. Thus, Moragne created a true wrongful-death
remedy--founded upon the death itself and independent of any action the decedent may have had for his own personal
injuries. Because the respondent's suit involves a different cause of action, it is not precluded by res judicata...

To be sure, a majority of courts interpreting state and federal wrongful-death statutes have held that an action for
wrongful death is barred by the decedent's recovery for injuries during his lifetime. But the bar does not appear to rest in
those cases so much upon principles of res judicata or public policy as upon statutory limitations on the wrongful-death
action. As one authority has noted, "[t]he fact that all civil remedies for wrongful death derive from statute has
important consequences. Since the right was unknown to common law, the legislatures which created the right were free
to impose restrictions upon it." 2 Harper & James § 24.1, p. 1285. Thus, England's Lord Campbell's Act, the first
wrongful-death statute... [as construed by English courts] conditioned wrongful-death recovery upon the existence of an
actionable cause of the decedent at his death; if the deceased had reduced his claim to judgment and settled with or
released his tortfeasor, and therefore up to the time he died could not have maintained a further action for his injuries,
his dependents could have no cause of action for his wrongful death. Since Lord Campbell's Act became the prototype
of American wrongful-death statutes, most state statutes contained nearly identical language and have been similarly
interpreted by state courts. Though the federal wrongful-death statutes do not contain the same controversial language,
the FELA, at least, has been held to be "essentially identical with" Lord Campbell's Act. ...

Moragne, on the other hand, requires that the shape of the new maritime wrongful-death remedy (not a statutory
creation but judge-made, ... ) be guided by the principle of maritime law that "certainly it better becomes the humane
and liberal character of proceedings in admiralty to give than to withhold the remedy, when not required to withhold it
by established and inflexible rules," The Sea Gull, 21 F. Cas. 909 (No. 12,578) (C.C. Md. 1865), quoted in Moragne,
398 U.S. at 387 . Since the policy underlying the remedy is to insure compensation of the dependents for their losses
resulting from the decedent's death, the remedy should not be precluded merely because the decedent, during his
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lifetime, is able to obtain a judgment for his own personal injuries. No statutory language or "established and inflexible
rules" of maritime law require a contrary conclusion.

Sea-Land argues that, if dependents are not prevented from bringing a separate cause of action for wrongful death in
cases where the decedent has already received a judgment for his personal injuries, then necessarily it will be subject to
double liability. In order to evaluate this argument it is necessary first to identify the particular harms suffered by the
dependents, for which the maritime wrongful-death remedy permits recovery of damages. In identifying these
compensable harms, we are not without useful guides; for in Moragne we recognized that with respect to "particular
questions of the measure of damages, the courts will not be without persuasive analogy for guidance. Both the Death on
the High Seas Act and the numerous state wrongful-death acts have been implemented with success for decades. The
experience thus built up counsels that a suit for wrongful death raises no problems unlike those that have long been grist
for the judicial mill." 398 U.S. at 408 . Our review of those authorities, and the policies of maritime law, persuade us
that, under the maritime wrongful-death remedy, the decedent's dependents may recover damages for their loss of
support, services, and society, as well as funeral expenses.

Recovery for loss of support has been universally recognized, and includes all the financial contributions that the
decedent would have made to his dependents had he lived. Similarly, the overwhelming majority of state
wrongful-death acts and courts interpreting the Death on the High Seas Act have permitted recovery for the monetary
value of services the decedent provided and would have continued to provide but for his wrongful-death. Such services
include, for example, the nurture, training, education, and guidance that a child would have received had not the parent
been wrongfully killed. Services the decedent performed at home or for his spouse are also compensable.

Compensation for loss of society, however, presents a closer question. The term "society" embraces a broad range of
mutual benefits each family member receives from the others' continued existence, including love, affection, care,
attention, companionship, comfort, and protection. Unquestionably, the deprivation of these benefits by wrongful death
is a grave loss to the decedent's dependents. Despite this fact, a number of early wrongful-death statutes were
interpreted by courts to preclude recovery for these losses on the ground that the statutes were intended to provide
compensation only for "pecuniary loss," and that the loss of society is not such an economic loss. Other wrongful-death
statutes contain express language limiting recovery to pecuniary losses; for example, the Death on the High Seas Act
limits recovery to "a fair and just compensation for the pecuniary loss sustained by the persons for whose benefit the
suit is brought ... ," 46 U.S.C. § 762 (emphasis added), and consequently has been construed to exclude recovery for the
loss of society.

A clear majority of States, on the other hand, have rejected such a narrow view of damages, and, either by express
statutory provision or by judicial construction, permit recovery for loss of society. This expansion of damages
recoverable under wrongful-death statutes to include loss of society has led one commentator to observe that "[w]hether
such damages are classified as 'pecuniary,' or recognized and allowed as non-pecuniary, the recent trend is unmistakably
in favor of permitting such recovery." [S.] Speiser[, Recovery for Wrongful Death (1966),] 218. Thus, our decision to
permit recovery for loss of society aligns the maritime wrongful-death remedy with a majority of state wrongful-death
statutes. But in any event, our decision is compelled if we are to shape the remedy to comport with the humanitarian
policy of the maritime law to show "special solicitude" for those who are injured within its jurisdiction.

Objection to permitting recovery for loss of society often centers upon the fear that such damages are somewhat
speculative and that factfinders will return excessive verdicts. We were not unaware of this objection in Moragne,
where we said:

"[O]ther courts have recognized that calculation of the loss sustained by dependents or by the estate
of the deceased, which is required under most present wrongful-death statutes ... does not present
difficulties more insurmountable than assessment of damages for many non-fatal personal injuries." 398
U.S. at 385 .
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For example, juries are often called upon to measure damages for pain and suffering, mental anguish in disfigurement
cases, or intentional infliction of emotional harm. In fact, since the 17th century, juries have assessed damages for loss
of consortium--which encompasses loss of society--in civil actions brought by husbands whose wives have been
negligently injured. More recently, juries have been asked to measure loss of consortium suffered by wives whose
husbands have been negligently harmed. Relying on this history, the Florida Supreme Court recognized as early as 1899
that the damages for loss of society recovered by a wife for the wrongful death of her husband were "no more fanciful
or speculative than the frugality, industry, usefulness, attention and tender solicitude of a wife [all of which a husband
might recover at common law in an action for consortium], and that one can be compensated [as easily] by that simple
standard of pecuniary loss ... as the other." Florida C. & P. R. Co. v. Foxworth, 41 Fla. 1, 73, 25 So. 338, 348 .

. ...

Finally, in addition to recovery for loss of support, services, and society, damages for funeral expenses may be awarded
under the maritime wrongful-death remedy in circumstances where the decedent's dependents have either paid for the
funeral or are liable for its payment. A majority of States provided for such recovery under their wrongful-death
statutes. Furthermore, although there is a conflict over whether funeral expenses are compensable under the Death on
the High Seas Act, compare The Culberson, 61 F.2d 194 (CA3 1932) , with Moore v. The O S Fram, 226 F. Supp. 816
(SD Tex. 1963) , aff'd, sub nom. Wilhelm Seafoods, Inc. v. Moore, 328 F.2d 868 (CA5 1964) , it is clear that funeral
expenses were permitted under the general maritime law prior to The Harrisburg, see, e.g. Hollyday v. The David
Reeves, 12 F. Cas. 386 (No. 6,625) (Md. 1879). We therefore find no persuasive reason for not following the earlier
admiralty rule and thus hold that funeral expenses are compensable.

. ...

There is, however, an apparent overlap between the decedent's recovery for loss of future wages and the dependents'
subsequent claim for support. In most instances, the dependents' support will derive, at least in part, from the decedent's
wages. But, when a tortfeasor has already fully compensated the decedent, during his lifetime, for his loss of future
wages, the tortfeasor should not be required to make further compensation in a subsequent wrongful-death suit for any
portion of previously paid wages. Any potential for such double liability can be eliminated by the application of familiar
principles of collateral estoppel to preclude a decedent's dependents from attempting to relitigate the issue of the support
due from decedent's future wages.

. ...

(Dissenting opinion omitted.)

c. The Higginbotham Decision

MR. JUSTICE STEVENS delivered the opinion of the Court.

This case involves death on the high seas. The question is whether, in addition to the damages authorized by federal
statute, a decedent's survivors may also recover damages under general maritime law. The United States Court of
Appeals for the Fifth Circuit, disagreeing with the First Circuit, held that survivors may recover for their "loss of
society," as well as for their pecuniary loss. We reverse.

Petitioner used a helicopter in connection with its oil drilling operations in the Gulf of Mexico about 100 miles from the
Louisiana shore. On August 15, 1967, the helicopter crashed outside Louisiana's territorial waters, killing the pilot and
three passengers. In a suit brought by the passengers' widows, in their representative capacities, the District Court
accepted admiralty jurisdiction and found that the deaths were caused by petitioner's negligence. The court awarded
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damages equal to the pecuniary losses suffered by the families of two passengers. Although the court valued the two
families' loss of society at $100,000 and $155,000, it held that the law did not authorize recovery for this loss. The
Court of Appeals reversed, holding that the plaintiffs were entitled to claim damages for loss of society. We granted
certiorari limited to this issue. 434 U.S. 816 , etc.

. ...

II

The Gaudet opinion was broadly written. It did not state that the place where death occurred had an influence on its
analysis. Gaudet may be read, as it has been, to replace entirely the Death on the High Seas Act. Its holding, however,
applies only to coastal waters. We therefore must now decide which measure of damages to apply in a death action
arising on the high seas--the rule chosen by Congress in 1920 or the rule chosen by this Court in Gaudet.

As the divergence of views among the States discloses, there are valid arguments both for and against allowing recovery
for loss of society. Courts denying recovery cite two reasons: (1) that the loss is "not capable of measurement by any
material or pecuniary standard," and (2) that an award for the loss "would obviously include elements of passion,
sympathy and similar matters of improper character." (Citation omitted.) Courts allowing the award counter: (1) that the
loss is real, however intangible it may be, and (2) that problems of measurement should not justify denying all relief.
See generally Sea-Land Servs., Inc. v. Gaudet, supra at 588-590 .

In this case, however, we need not pause to evaluate the opposing policy arguments. Congress has struck the balance for
us. It has limited survivors to recovery of their pecuniary losses. Respondents argue that Congress does not have the last
word on this issue--that admiralty courts have traditionally undertaken to supplement maritime statutes and that such a
step is necessary in this case to preserve the uniformity of maritime law. Neither argument is decisive.

We recognize today, as we did in Moragne, the value of uniformity, but a ruling that DOHSA governs wrongful-death
recoveries on the high seas poses only a minor threat to the uniformity of maritime law. Damages aside, none of the
issues on which DOHSA is explicit have been settled to the contrary by this Court in either Moragne or Gaudet. Nor are
other disparities likely to develop. As Moragne itself implied, DOHSA should be the courts' primary guide as they
refine the non-statutory death remedy, both because of the interest in uniformity and because Congress' considered
judgment has great force in its own right. It is true that the measure of damages in coastal waters will differ from that on
the high seas, but even if this difference proves significant, a desire for uniformity cannot override the statute.

We realize that, because Congress has never enacted a comprehensive maritime code, admiralty courts have often been
called upon to supplement maritime statutes. The Death on the High Seas Act, however, announces Congress'
considered judgment on such issues as the beneficiaries, the limitations period, contributory negligence, survival, and
damages. (Citations omitted.) The Act does not address every issue of wrongful-death law, ... but when it does speak
directly to a question, the courts are not free to "supplement" Congress' answer so thoroughly that the Act becomes
meaningless.

In Moragne, the Court recognized a wrongful-death remedy that supplements federal statutory remedies. But that
holding depended on our conclusion that Congress withheld a statutory remedy in coastal waters in order to encourage
and preserve supplemental remedies. 398 U.S., at 397-398 . Congress did not limit DOHSA beneficiaries to recovery
of their pecuniary losses in order to encourage the creation of nonpecuniary supplements. (Citations omitted.) There is a
basic difference between filling a gap left by Congress' silence and rewriting rules that Congress has affirmatively and
specifically enacted. In the area covered by the statute, it would be no more appropriate to prescribe a different measure
of damages than to prescribe a different statute of limitations, or a different class of beneficiaries. Perhaps the wisdom
we possess today would enable us to do a better job of repudiating The Harrisburg than Congress did in 1920, but even
if that be true, we have no authority to substitute our views of those expressed by Congress in a duly enacted statute.
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Accordingly, the judgment of the Court of Appeals is reversed, and the case is remanded for further proceedings
consistent with this opinion.

It is so ordered.

(Dissenting opinion omitted.)

d. The Tallentire Decision

JUSTICE O'CONNOR delivered the opinion of the Court.

Respondents' husbands were killed when petitioner Air Logistic's helicopter, in which the decedents were traveling,
crashed into the high seas. The issue presented is whether the Death on the High Seas Act (DOHSA) (citation omitted),
provides the exclusive remedy by which respondents may recover against petitioner for the wrongful death of their
husbands, or whether they may also recover the measure of damages provided by the Louisiana wrongful death statute
(citation omitted), applying either of its own force or as surrogate federal law under the Outer Continental Shelf Lands
Act (OCSLA). (Citation omitted.)

I

The husbands of respondents ... worked on drilling platforms in the Gulf of Mexico, off the coast of Louisiana ...
[R]espondents' husbands were killed while being transported in a helicopter owned and operated by petitioner ... from a
drilling platform to Houma, Louisiana. The crash occurred approximately 35 miles off the coast of Louisiana, well over
the 3-mile limit that separates Louisiana's territorial waters from the high seas for purposes of DOHSA.

Respondents each filed wrongful death suits in United States District Court, raising claims under DOHSA, OCSLA, and
the law of Louisiana. These actions were later consolidated in the Eastern District of Louisiana. Upon petitioner's
pretrial motion for partial summary judgment, the District Court ruled that DOHSA provides the exclusive remedy for
death on the high seas, and it therefore dismissed respondents' claims based upon the Louisiana wrongful death statute.
Petitioner admitted liability and the trial was limited to the question of damages. Because DOHSA limits recovery to
"fair and just compensation for ... pecuniary loss," the District Court's awards to respondents did not include damages
for non-pecuniary losses. (Citation omitted.)

Respondents appealed the District Court's dismissal of their OCSLA and state law wrongful death claims, contending
that they were entitled to nonpecuniary damages under the Louisiana wrongful death statute. See La. Civ. Code Ann.,
Art 2315(B) (West Supp. 1986) (permitting recovery for both pecuniary and nonpecuniary damages, "includ[ing] loss of
consortium, service, and society"). They argued that the Louisiana statute applied to this helicopter crash on the high
seas, either of its own force by virtue of the saving provision in § 7 of DOHSA, 46 USC § 767, or as adopted federal
law through OCSLA. See 43 USC § 1333(a)(2)(A). The Court of Appeals for the Fifth Circuit reversed the District
Court's denial of benefits recoverable under Louisiana law, with one judge specially concurring and another judge
dissenting. See 754 F.2d 1274 (1985) .

. ...

Because the Fifth Circuit's decision creates the potential for disunity in the administration of wrongful death remedies
for causes of action arising from accidents on the high seas and is in conflict with the prevailing view in other courts
that DOHSA pre-empts state law wrongful death statutes in the area of its operation, we granted certiorari. (Citation
omitted.) We now hold that neither OCSLA nor DOHSA requires or permits the application of Louisiana law in this
case, and accordingly reverse the judgment of the Court of Appeals for the Fifth Circuit.
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II

The tortuous development of the law of wrongful death in the maritime context illustrates the truth of Justice Cardozo's
observation that "[d]eath is a composer of strife by the general law of the sea as it was for many centuries by the
common law of the land." Cortes v. Baltimore Insular Line, Inc. 287 US 367, 371 (1932) .

. ...

The Hamilton has sometimes been understood to endorse a broader application of state law on the high seas than its
holding suggested. Some courts came to rely on dicta in The Hamilton for the "questionable" proposition that if a state
wrongful death statute was intended to extend to torts occurring on the high seas, then an action between citizens of that
State for a wrongful death on the high seas could lie in admiralty (citations omitted). There was continued doubt, in
spite of The Hamilton's dicta, as to the States' competence to provide wrongful death relief for causes of action arising
on the high seas. See Moragne v. States Marine Lines, Inc., 398 U.S. 375, 393 n.10 (1970) (Citations omitted.)

Even where The Hamilton was understood to sanction a state remedy for the high seas, "probably because most state
death statutes were not meant to have application to the high seas, [the] possibility [of recovery under state law for
deaths on the high seas] did little to fill the vacuum" left by The Harrisburg. Moragne v. States Marine Lines, supra, at
393, n.10 . ...

It was in this atmosphere that Congress considered legislation designed to provide a uniform and effective wrongful
death remedy for survivors of persons killed on the high seas (citations omitted). In 1920, Congress enacted DOHSA, in
which it finally repudiated the rule of The Harrisburg for maritime deaths occurring beyond state territorial waters by
providing for a federal maritime remedy for wrongful deaths more than three miles from shore. ...

. ...

Subsequently, the court confronted some of the various subsidiary questions concerning the Moragne federal death
remedy in Sea-Land Servs., Inc. v. Gaudet (citation omitted), in which it was held that awards in a Moragne-based suit
could include compensation for loss of support and services, for funeral expenses, and for loss of society, but not for
mental anguish. Finally, in Higginbotham, the Court ruled that the nonpecuniary loss standard provided by DOHSA
controlled on the high seas, and could not be supplemented by the measure of damages recognized in Gaudet for
Moragne causes of action. ...

With this background, we now proceed to the question at hand: whether the DOHSA measure of recovery may be
supplemented by the remedies provided by state law, through either OCSLA or § 7 of DOHSA.

III

... DOHSA is intended to provide a maritime remedy for deaths stemming from wrongful acts or omissions "occurring
on the high seas." 46 USC § 761. OCSLA, by contrast, provides an essentially nonmaritime remedy and controls only
on "the subsoil and seabed of the outer Continental Shelf, and artificial islands and fixed structures" erected thereon. 43
USC § 1333(a)(2)(A). By its terms, OCSLA must be "construed in such a manner that the character of the waters above
the outer Continental Shelf as high seas ... shall not be affected." § 1332(2). Within the area covered by OCSLA, federal
law controls but the law of the adjacent State is adopted as surrogate federal law to the extent that is not inconsistent
with applicable federal laws or regulations. § 1333(a)(2)(A).

The intent behind OCSLA was to treat the artificial structures covered by the Act as upland islands or as federal
enclaves within a landlocked State, and not as vessels, for purposes of defining the applicable law because maritime law
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was deemed inapposite to these fixed structures. See Rodrigue v. Aetna Casualty & Surety Co. 395 U.S. 352, 361-366
(1969) . ...[I]n Rodrigue, the Court held that an admiralty action under DOHSA does not apply to accidents "actually
occurring" on these artificial islands, and that DOHSA therefore does not preclude the application of state law as
adopted federal law through OCSLA to wrongful death actions arising from accidents on offshore platforms. Rodrigue
v. Aetna Casualty Co., supra, at 366 .

Respondents argue that because the decedents were platform workers being transported from work to the mainland,
OCSLA, not DOHSA, governs their cause of action. They contend that in Rodrigue and Gulf Offshore Co. v. Mobil Oil
Corp. 453 U.S. 473 (1981) , the Court recognized the applicability of state law through OCSLA to accidents that
resulted in deaths or injuries not on platforms, but on boats in the waters immediately adjacent to the platforms. This,
they state, evidences the Court's assumption that OCSLA applies to traditionally maritime locales on the high seas,
beyond the confines of the platform, when the decedent is a platform worker. In support of their apparent assumption
that it is the decedent's status as a platform worker that controls, they note that it was the "special relationship between
the men working on these artificial islands and the adjacent shore to which they commute to visit their families" that
moved Congress to treat drilling platforms as upland federal enclaves rather than vessels. Rodrigue v. Aetna Casualty
Co. 395 U.S., at 365 .

We cannot accept respondents' attempt to rewrite OCSLA. The extension of OCSLA far beyond its intended locale to
the accident in this case simply cannot be reconciled with either the narrowly circumscribed area defined by the statute
or the statutory prescription that the Act not be construed to affect the high seas which cover the Continental Shelf. Nor
can the extension of OCSLA to this case be reconciled with the operative assumption underlying the statute: that
admiralty jurisdiction generally should not be extended to accidents in areas covered by OCSLA. See, e.g., id., at 361 .
Here, admiralty jurisdiction is expressly provided under DOHSA because the accidental deaths occurred beyond a
marine league from shore. See 46 USC § 761. Even without this statutory provision, admiralty jurisdiction is
appropriately invoked here under traditional principles because the accident occurred on the high seas and in
furtherance of an activity bearing a significant relationship to a traditional maritime activity. See Executive Jet
Aviation, Inc. v. City of Cleveland, 409 US 249 (1972) . Although the decedents were killed while riding in a helicopter
and not a more traditional maritime conveyance, that helicopter was engaged in a function traditionally performed by
waterborne vessels: the ferrying of passengers from an "island," albeit an artificial one, to the shore. Id., at 271 , and n.
20.

The character of the decedents as platform workers who have a special relationship with the shore community simply
has no special relevance to the resolution of the question of the application of OCSLA to this case. ...

We do not interpret § 4 of OCSLA, 43 U.S.C. § 1333, to require or permit us to extend the coverage of the statute to the
platform workers in this case who were killed miles away from the platform and on the high seas simply because they
were platform workers. Congress determined that the general scope of OCSLA's coverage, like the operation of
DOHSA's remedies, would be determined principally by locale, not by the status of the individual injured or killed. See
43 USC § 1333(a)(2)(A). ... Because the fatalities underlying this suit did not arise from an accident in the area covered
by OCSLA but rather occurred on the high seas, DOHSA plainly was intended to control.

In the circumstances presented, then, the conclusion is inescapable that the remedies afforded by DOHSA, not OCSLA,
govern this action. Thus, respondents may secure the nonpecuniary damages made available by Louisiana's wrongful
death statute only if it is found that DOHSA preserves, or does not pre-empt, state remedies on the high seas.

IV

Respondents argue that the first sentence of § 7 of DOHSA was intended to ensure the applicability of state wrongful
death statutes to deaths on the high seas. We conclude that that provision will not bear respondents' reading when
evaluated in light of the language of the Act as a whole, the legislative history of § 7, the congressional purposes

Page 415
2-VII Benedict on Admiralty § 87



underlying the Act, and the importance of uniformity of admiralty law. (Citations omitted.)

The first sentence of § 7 was intended only to serve as a jurisdictional saving clause, ensuring that state courts enjoyed
the right to entertain causes of action and provide wrongful death remedies both for accidents arising on territorial
waters and, under DOHSA, for accidents occurring more than one marine league from shore. ... [T]he first sentence of §
7 of DOHSA, as originally drafted, provided that "the provision of any State statute giving or regulating rights of action
or remedies for death shall not be affected by this act as to causes of action accruing within the territorial limits of any
State." See 59 Cong. Rec. 4482 (1920). During the House debate, Representative Mann proposed an amendment
deleting the words "as to causes of action accruing within the territorial limits of any state." Although at first blush the
language of the amended § 7 seems to support respondents' position, a closer comparison of the language of § 7, both
before and after its amendment, with the language of § 4 of the Act belies respondents' facial argument.

The only other amendment made to the bill as originally submitted was the addition of § 4, which provides:

"Whenever a right of action is granted by the law of any foreign State on account of death by
wrongful act, neglect, or default occurring upon the high seas, such right may be maintained in an
appropriate action in admiralty in the courts of the United States without abatement in respect to the
amount for which recovery is authorized, any statute of the United States to the contrary
notwithstanding." 46 U.S.C. § 764.

Section 4 indicates that when Congress wanted to preserve the right to recover under the law of another sovereign for
whatever measure of damages that law might provide, regardless of any inconsistency with the measure of damages
provided by DOHSA, it did so expressly. We are reluctant to read the much more ambiguous language of § 7, which
states only that the state law "remedies" or "rights of action" would not be "affected" and which makes no provision for
reconciling potentially conflicting state and federal measures of recovery, to have the same substantive effect as the
explicit command of § 4. Normal principles of statutory construction require that we give effect to the subtleties of
language that Congress chose to employ, particularly where, as here, Congress isolated only these sections for special
consideration by way of amendment while it was considering DOHSA.

The language of § 7 bears a marked similarity to the "saving to suitors" clause that allows litigants to bring in personam
maritime actions in state courts. See Judiciary Act of 1789, § 9, 1 Stat. 76 ("saving to suitors, in all cases, the right of a
common law remedy, where the common law is competent to give it"); 28 U.S.C. § 1333 (1948 and 1949 amendment to
original saving clause) ("saving to suitors in all cases all other remedies to which they are otherwise entitled"). ... [T]he
"saving to suitors" clause allows state courts to entertain in personam maritime causes of action, but in such cases the
extent to which state law may be used to remedy maritime injuries is constrained by a so-called "reverse-Erie" doctrine
which requires that the substantive remedies afforded by the States conform to governing federal maritime standards.
(Citations omitted.)

Thus, a natural reading of § 7 is that a state statute providing a wrongful death right of action traditionally unavailable at
common law would not be "affected" by DOHSA in the sense of being rendered an incompetent means of invoking
state jurisdiction, but the state statute's substantive provisions would not, by virtue of the saving provision, "extend as a
conduct-governing enactment on the high seas" if in conflict with DOHSA's provisions. Safir v. Compagnie Generale
Transatlantique, 241 F. Supp. 501, 508 (EDNY 1965) (interpreting § 7). The legislative history of § 7, as originally
proposed and as amended, supports this construction of the section's language.

The Maritime Law Association (MLA), an organization of experts in admiralty law and a prime force in the movement
for a federal wrongful death remedy, drafted the bill that was enacted as DOHSA. The MLA envisioned § 7 to be a
jurisdictional saving clause which completed the statutory scheme by ensuring continued concurrent state and federal
jurisdiction over wrongful death claims arising from accidents on territorial waters. (Citations omitted.) ...
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Although not intended to function as a substantive law saving clause, § 7 incidentally ensured that state courts
exercising concurrent jurisdiction could, as under the "saving to suitors" clause, apply such state remedies as were not
inconsistent with substantive federal maritime law. It had been recognized that States could "modify" or "supplement"
the federal maritime law by providing a wrongful death remedy enforceable in admiralty for accidents on territorial
waters. See, e.g., Western Fuel Co. v. Garcia, 257 U.S. 233 (1921) . ... The reach of DOHSA's substantive provisions
was explicitly limited to actions arising from accidents on the high seas, see 46 U.S.C. § 761, so as to "prevent the Act
from abrogating by its own force, the state remedies then available in state waters." Mobil Oil Corp. v. Higginbotham,
436 U.S., at 621-622 . Thus, because DOHSA by its terms extended only to the high seas and therefore was thought not
to displace these state remedies on territorial waters, see Moragne v. States Marine Lines, Inc. 398 U.S. 375 (1970) , §
7, as originally proposed, ensured that the Act saved to survivors of those killed on territorial waters the ability to
pursue a state wrongful death remedy in state court.

Although the congressional debates on § 7 were exceedingly confused and often ill informed, the remarks of the
proponents of the bill amply support the theory that § 7 originally was intended to preserve the state courts' jurisdiction
to provide wrongful death remedies under state law for fatalities on territorial waters. In the debate, the discussion
focused almost exclusively on the intended jurisdictional effects of that section. See 59 Cong. Rec. 4482-4485 (1920).
The proponents of § 7 before its amendment expressed their resolve to save to suitors the benefits of state judicial, and,
derivatively, legislative jurisdiction within state territorial waters. (Citations omitted.) Thus, they asserted that the effect
of § 7, as originally drafted, would be to confer exclusive jurisdiction on the federal admiralty courts for causes of
action arising on the high seas. See, e.g., ibid. (remarks of Rep. Sanders); id., at 4484) (remarks of Rep. Volstead)
("This bill clearly leaves the jurisdiction exclusive in the Federal court outside the 3-mile limit").

It is against this backdrop that Representative Mann introduced his amendment to § 7. To the extent that Representative
Mann's specific intent in introducing his amendment can be deciphered from his contribution to the debate's confusion,
his purpose appears at least consistent with the idea that § 7 would serve as a jurisdictional saving clause, as his
principal concern seems to have been the recognition of state court jurisdiction over DOHSA claims. Representative
Mann had, in debates over an earlier draft of DOHSA, expressed his belief that federal admiralty courts had exclusive
jurisdiction over accidents occurring on the high seas. See 51 Cong. Rec. 1928 (1914). In those debates, his principal
concern was that state courts would continue to enjoy concurrent jurisdiction with federal admiralty courts over causes
of action arising on the Great Lakes. Ibid. During the debates on the bill that became DOHSA, Representative Mann
continued to express his concern regarding the jurisdiction of state courts over death claims growing out of accidents on
territorial waters and the Great Lakes. See, e.g., 59 Cong. Rec., 4483 (1920). However, he also argued in these later
debates that if state courts had ever previously exercised jurisdiction over death claims arising on the high seas, they
should be permitted to continue to do so. ...

We conclude that Representative Mann's amendment extended the jurisdictional saving clause to the high seas but in
doing so, it did not implicitly sanction the operation of state wrongful death statutes on the high seas in the same manner
as the saving clause did in territorial waters. Under the prevailing "uniformity" doctrine expressed most forcefully in
Southern Pacific Co. v. Jensen, 244 U.S., at 215-216 , to the extent Congress provided a federal remedy for wrongful
death on the high seas, the federal substantive law would clearly have pre-empted conflicting state wrongful death
statutes, as was recognized by various Members during the debates on DOHSA. (Citations omitted.) Admiralty courts
would, of course, apply federal maritime law in adjudicating such claims and, as was noted in the congressional debates
at the time of DOHSA's passage, state and federal courts exercising jurisdiction under the "saving to suitors" clause over
maritime claims for deaths on the high seas were obliged to apply governing federal substantive law in resolving those
claims to the extent state common law remedies conflicted with governing federal maritime law. See Chelentis v.
Luckenbach S.S. Co. 247 U.S. 372, 384 (1918) . ...

Although Representative Mann's discussion may reflect a broader intent, we believe his references to state court
jurisdiction should be read to mean only the ability of state courts to entertain maritime actions based on DOHSA, not
the legislative ability to supply a different standard of recovery. As has been explained, even at the time that DOHSA
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was being considered it was understood that where Congress had spoken, or where general federal maritime law
controlled, the States exercising concurrent jurisdiction over maritime matters could not apply conflicting state
substantive law. ...

Finally, we note that under the Jensen and Chelentis cases, there was a fair doubt whether Congress could
constitutionally require the application of state statutory remedies to maritime injuries. ... Given this legal climate and
the congressional recognition of that climate, we must infer that if Representative Mann and his colleagues intended
affirmatively to require enforcement of state substantive law on the high seas, they would have taken care to make that
requirement explicit. The language of § 7, when read in light of § 4, does not provide an unambiguous guide. ...

In sum, we believe that our reading of § 7, while not free from doubt, gives the proper meaning to the language of that
section, is supported by its legislative history, and is consistent with the law governing at the time of its passage. It is
also in accord with the general congressional purpose behind the enactment of DOHSA. ... To read § 7 as intended to
preserve intact largely nonexistent or ineffective state law remedies for wrongful death on the high seas would, of
course, be incongruous. Just as incongruous is the idea that a Congress seeking uniformity in maritime law would intend
to allow widely divergent state law wrongful death statutes to be applied on the high seas. ...

In sum, the language of § 7 and its legislative history, as well as the congressional purposes underlying DOHSA,
mandate that § 7 be read not as an endorsement of the application of state wrongful death statutes to the high seas, but
rather as a jurisdictional saving clause. Viewed in this light, § 7 serves not to destroy the uniformity of wrongful death
remedies on the high seas but to facilitate the effective and just administration of those remedies. The recognition of
concurrent state jurisdiction to hear DOHSA actions makes available to DOHSA beneficiaries a convenient forum for
the decision of their wrongful death claims. (Citations omitted.) Because the resolution of DOHSA claims does not
normally require the expertise that admiralty courts bring to bear, DOHSA actions are clearly within the competence of
state courts to adjudicate. (citations omitted.) Also, the availability of concurrent jurisdiction prevents disunity in the
provision of forums to survivors of those killed on the high seas; it ensures that if a seaman and a passenger are killed at
sea in the same accident, the beneficiaries of both are able to choose the forum in which they prefer to proceed.
(Citations omitted.)

Once it is determined that § 7 acts as a jurisdictional saving clause, and not as a guarantee of the applicability of state
substantive law to wrongful deaths on the high seas, the conclusion that the state statutes are pre-empted by DOHSA
where it applies is inevitable. As we held in Higginbotham, Congress has "struck the balance for us" in determining that
survivors should be restricted to the recovery of their pecuniary losses, and when DOHSA "does speak directly to a
question, the courts are not free to 'supplement' Congress' answer so thoroughly that the Act becomes meaningless."
436 U.S., at 625 , etc.

Admittedly, in the circumstances of this case, the recognition of a state damages remedy for loss of society would bring
respondents' DOHSA recovery into line with the damages available to a beneficiary of a federal Moragne maritime
cause of action arising from a death on territorial waters. See Sea-Land Services, Inc. v. Gaudet, 414 U.S. 573, (1974)
(holding that awards under the general federal maritime cause of action for wrongful death could include compensation
for loss of society). However, the questionable practical significance of this difference in recovery, see Mobil Oil Corp.
v. Higginbotham, supra, at 624 , and n. 20, is far overshadowed by the potential for serious conflicts between DOHSA
and state substantive law in such areas as limitations periods, classes of beneficiaries, and the definition of potential
defenses. We defer to Congress' purpose in making a uniform provision for recovery for wrongful deaths on the high
seas, an area where the federal interests are primary.

. ...

(Concurrence and dissent omitted.)
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e. The Miles Decision.

JUSTICE O'CONNOR delivered the opinion of the Court.

We decide whether the parent of a seaman who died from injuries incurred aboard respondents' vessel may recover
under general maritime law for loss of society, and whether a claim for the seaman's lost future earnings survives his
death.

I

Ludwick Torregano was a seaman aboard the vessel M/V Archon. On the evening of July 18, 1984, Clifford Melrose, a
fellow crew member, stabbed Torregano repeatedly, killing him. At the time, the ship was docked in the harbor of
Vancouver, Washington.

Mercedel Miles, Torregano's mother and administratrix of his estate, sued Apex Marine Corporation and Westchester
Marine Shipping Company, the vessel's operators, Archon Marine Company, the charterer, and Aeron Marine
Company, the Archon's owner (collectively Apex), in United States District Court for the Eastern District of Louisiana.
Miles alleged negligence under the Jones Act, 41 Stat. 1007, as amended, 46 U.S.C.App. § 688, for failure to prevent the
assault on her son, and breach of the warranty of seaworthiness under general maritime law for hiring a crew member
unfit to serve. She sought compensation for loss of support and services and loss of society resulting from the death of
her son, punitive damages, and compensation to the estate for Torregano's pain and suffering prior to his death and for
his lost future income.

. ...

III

We have described Moragne at length because it exemplifies the fundamental principles that guide our decision in this
case. We no longer live in an era when seamen and their loved ones must look primarily to the courts as a source of
substantive legal protection from injury and death; Congress and the States have legislated extensively in these areas. In
this era, an admiralty court should look primarily to these legislative enactments for policy guidance. We may
supplement these statutory remedies where doing so would achieve the uniform vindication of such policies consistent
with our constitutional mandate, but we must also keep strictly within the limits imposed by Congress. Congress retains
superior authority in these matters, and an admiralty court must be vigilant not to overstep the well-considered
boundaries imposed by federal legislation. These statutes both direct and delimit our actions.

Apex contends that Moragne's holding, creating a general maritime wrongful death action, does not apply in this case
because Moragne was a longshoreman, whereas Torregano was a true seaman. Apex is correct that Moragne does not
apply on its facts, but we decline to limit Moragne to its facts.

. ...

... If there has been any doubt about the matter, we today make explicit that there is a general maritime cause of action
for the wrongful death of a seaman, adopting the reasoning of the unanimous and carefully crafted opinion in Moragne.

IV

Moragne did not set forth the scope of the damages recoverable under the maritime wrongful death action. The Court
first considered that question in Sea-Land Services, Inc. v. Gaudet, 414 U.S. 573 , ... (1974). Respondent brought a
general maritime action to recover for the wrongful death of her husband, a longshoreman. The Court held that a
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dependent plaintiff in a maritime wrongful death action could recover for the pecuniary losses of support, services, and
funeral expenses, as well as for the nonpecuniary loss of society suffered as the result of the death. Id., at 591 ,... .
Gaudet involved the death of a longshoreman in territorial waters. Consequently, the Court had no need to consider the
preclusive effect of DOHSA for deaths on the high seas or the Jones Act for deaths of true seamen.

We considered DOHSA in Mobil Oil Corp. v. Higginbotham, 436 U.S. 618 ...(1978). That case involved death on the
high seas and, like Gaudet, presented the question of loss of society damages in a maritime wrongful death action. The
Court began by recognizing that Gaudet, although broadly written, applied only in territorial waters and therefore did
not decide the precise question presented. 436 U.S. at 622-623 . Congress made the decision for us. DOHSA, by its
terms, limits recoverable damages in wrongful death suits to "pecuniary loss sustained by the persons for whose benefit
the suit is brought." 46 U.S.C. App. § 762 (emphasis added). This explicit limitation forecloses recovery for
non-pecuniary loss, such as loss of society, in a general maritime action.

Respondents argued that admiralty courts have traditionally undertaken to supplement maritime statutes. The Court's
answer in Higginbotham is fully consistent with those principles we have here derived from Moragne: Congress has
spoken directly to the question of recoverable damages on the high seas, and "when it does speak directly to a question,
the courts are not free to 'supplement' Congress' answer so thoroughly that the Act becomes meaningless."
Higginbotham, supra, at 625 . Moragne involved gap filling in an area left open by statute; supplementation was
entirely appropriate. But in an "area covered by the statute, it would be no more appropriate to prescribe a different
measure of damages than to prescribe a different statute of limitations, or a different class of beneficiaries."
Higginbotham, supra, at 625 . ...

The logic of Higginbotham controls our decision here. The holding of Gaudet applies only in territorial waters, and it
applies only to longshoremen. Gaudet did not consider the preclusive effect of the Jones Act for deaths of true seamen.
We do so now.

Unlike DOHSA, the Jones Act does not explicitly limit damages to any particular form. Enacted in 1920, the Jones Act
makes applicable to seamen the substantive recovery provisions of the older FELA. See 46 U.S.C. App. § 688. FELA
recites only that employers shall be liable in "damages" for the injury or death of one protected under the Act. 45 U.S.C.
§ 51. In Michigan Central R. Co. v. Vreeland, 227 U.S. 59 (1913) , however, the Court explained that the language of
the FELA wrongful death provision is essentially identical to that of Lord Campbell's Act, 9 & 10 Vict. ch. 93 (1846),
the first wrongful death statute. Lord Campbell's Act also did not limit explicitly the "damages" to be recovered, but that
Act and the many state statutes that followed it consistently had been interpreted as providing recovery only for
pecuniary loss. Vreeland, 227 U.S., at 69-71 . The Court so construed FELA. Ibid.

When Congress passed the Jones Act, the Vreeland gloss on FELA, and the hoary tradition behind it, were well
established. Incorporating FELA unaltered into the Jones Act, Congress must have intended to incorporate the
pecuniary limitation on damages as well. We assume that Congress is aware of existing law when it passes legislation.
See Cannon v. University of Chicago, 441 U.S. 677, 696-697 (1979) . There is no recovery for loss of society in a Jones
Act wrongful death action.

The Jones Act also precludes recovery for loss of society in this case. The Jones Act applies when a seaman has been
killed as a result of negligence, and it limits recovery to pecuniary loss. The general maritime claim here alleged that
Torregano had been killed as a result of the unseaworthiness of the vessel. It would be inconsistent with our place in the
constitutional scheme were we to sanction more expansive remedies in a judicially created cause of action in which
liability is without fault than Congress has allowed in cases of death resulting from negligence. We must conclude that
there is no recovery for loss of society in a general maritime action for the wrongful death of a Jones Act seaman.

Our decision also remedies an anomaly we created in Higginbotham. Respondents in that case warned that the
elimination of loss of society damages for wrongful deaths on the high seas would create an unwarranted inconsistency
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between deaths in territorial waters, where loss of society was available under Gaudet, and deaths on the high seas. We
recognized the value of uniformity, but concluded that a concern for consistency could not override the statute.
Higginbotham, supra, at 624 . Today we restore a uniform rule applicable to all actions for the wrongful death of a
seaman, whether under DOHSA, the Jones Act, or general maritime law.

V

We next must decide whether, in a general maritime action surviving the death of a seaman, the estate can recover
decedent's lost future earnings. Under traditional maritime law, as under common law, there is no right of survival; a
seaman's personal cause of action does not survive the seaman's death. Cortes v. Baltimore Insular Line, Inc., 287 U.S.
367, 371 (1932) ; Romero v. International Terminal Operating Co., 358 U.S. 354, 373 (1959) ; Gillespie, 379 U.S. at
157 .

Congress and the States have changed the rule in many instances. The Jones Act, through its incorporation of FELA,
provides that a seaman's right of action for injuries due to negligence survives to the seaman's personal representative.
See 45 U.S.C. § 59; Gillespie, supra, at 157 . Most States have survival statutes applicable to tort actions generally, see
1 S. Speiser, Recovery for Wrongful Death 2d § 3.2 (1975 and Supp. 1989), 2 id., §§ 14.1, 14.3, App. A., and admiralty
courts have applied these state statutes in many instances to preserve suits for injury at sea. (Citations omitted.) ...

Miles argues that we should follow the Courts of Appeals and recognize a general maritime survival right. Apex urges
us to reaffirm the traditional maritime rule and overrule these decisions. We decline to address the issue, because its
resolution is unnecessary to our decision on the narrow question presented: whether the income decedent would have
earned but for his death is recoverable. We hold that it is not.

Recovery of lost future income in a survival suit will, in many instances, be duplicative of recovery by dependents for
loss of support in a wrongful death action; the support dependents lose as a result of a seaman's death would have come
from the seaman's future earnings. Perhaps for this reason, there is little legislative support for such recovery in
survival. In only a few States can an estate recover in a survival action for income decedent would have received but for
death. At the federal level, DOHSA contains no survival provision. The Jones Act incorporates FELA's survival
provision, but, as in most States, recovery is limited to losses suffered during the decedent's lifetime. See 45 U.S.C. §
59; Van Beeck v. Sabine Towing Co., 300 U.S. 342, 347 (1937) ; St. Louis, I.M. & S.R. Co. v. Craft, 237 U.S. 648, 658
(1915) .

This state and federal legislation hardly constitutes the kind of "wholesale" and "unanimous" policy judgment that
prompted the Court to create a new cause of action in Moragne. See Moragne, supra, at 388 , 389. To the contrary, the
considered judgment of a large majority of American legislatures is that lost future income is not recoverable in a
survival action. Were we to recognize a right to such recovery under maritime law, we would be adopting a distinctly
minority view.

This fact alone would not necessarily deter us, if recovery of lost future income were more consistent with the general
principles of maritime tort law. There are indeed strong policy arguments for allowing such recovery. See, e.g., R.
Posner, Economic Analysis of Law 176-181 (3d ed. 1986) (recovery of lost future income provides efficient incentives
to take care by ensuring that the tortfeasor will have to bear the total cost of the victim's injury or death). Moreover,
Miles reminds us that admiralty courts have always shown a special solicitude for the welfare of seamen and their
families. "[C]ertainly it better becomes the humane and liberal character of proceedings in admiralty to give than to
withhold the remedy." Moragne, supra, at 387 , quoting Chief Justice Chase in The Sea Gull, 21 F. Cas. 909, 910 (No.
12,578) (CC Md. 1865). See also Gaudet, 414 U.S., at 583 .

We are not unmindful of these principles, but they are insufficient in this case. We sail in occupied waters. Maritime
tort law is now dominated by federal statute, and we are not free to expand remedies at will simply because it might
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work to the benefit of seamen and those dependent upon them. Congress has placed limits on recovery in survival
actions that we cannot exceed. Because this case involves the death of a seaman, we must look to the Jones Act.

The Jones Act/FELA survival provision limits recovery to losses suffered during the decedent's lifetime. See 45 U.S.C.
§ 59. This was the established rule under FELA when Congress passed the Jones Act, incorporating FELA, see St.
Louis, I.M. & S.R. Co., supra, at 658 , and it is the rule under the Jones Act. See Van Beeck, supra, at 347 . Congress
has limited the survival right for seamen's injuries resulting from negligence. As with loss of society in wrongful death
actions, this forecloses more expansive remedies in a general maritime action founded on strict liability. We will not
create, under our admiralty powers, a remedy that is disfavored by a clear majority of the States and that goes well
beyond the limits of Congress' ordered system of recovery for seamen's injury and death. Because Torregano's estate
cannot recover for his lost future income under the Jones Act, it cannot do so under general maritime law.

VI

Cognizant of the constitutional relationship between the courts and Congress, we today act in accordance with the
uniform plan of maritime tort law Congress created in DOHSA and the Jones Act. We hold that there is a general
maritime cause of action for the wrongful death of a seaman, but that damages recoverable in such an action do not
include loss of society. We also hold that a general maritime survival action cannot include recovery for decedent's lost
future earnings. Accordingly, the judgment of the Court of Appeals is

Affirmed.

f. The Calhoun Decision.

JUSTICE GINSBURG delivered the opinion of the Court.

Twelve-year-old Natalie Calhoun was killed in a jet ski accident on July 6, 1989. At the time of her death, she was
vacationing with family friends at a beach-front resort in Puerto Rico. Alleging that the jet ski was defectively designed
or made, Natalie's parents sought to recover from the manufacturer pursuant to state survival and wrongful death
statutes. The manufacturer contended that state remedies could not be applied because Natalie died on navigable waters;
federal, judge-declared maritime law, the manufacturer urged, controlled to the exclusion of state law.

Traditionally, state remedies have been applied in accident cases of this order--maritime wrongful death cases in which
no federal statute specifies the appropriate relief and the decedent was not a seaman, longshore worker, or person
otherwise engaged in a maritime trade. We hold, in accord with the United States Court of Appeals for the Third
Circuit, that state remedies remain applicable in such cases and have not been displaced by the federal maritime
wrongful death action recognized in Moragne v. States Marine Lines, Inc., 398 U.S. 375, 90 S. Ct. 1772, 26 L. Ed. 2d
339 (1970) .

I

Natalie Calhoun, the twelve-year-old daughter of respondents Lucien and Robin Calhoun, died in a tragic accident on
July 6, 1989. On vacation with family friends at a resort hotel in Puerto Rico, Natalie had rented a "WaveJammer" jet
ski manufactured by Yamaha Motor Company, Ltd., and distributed by Yamaha Motor Corporation, U.S.A.
(collectively, "Yamaha"), the petitioners in this case. While riding the WaveJammer, Natalie slammed into a vessel
anchored in the waters off the hotel frontage, and was killed.

The Calhouns, individually and in their capacities as administrators of their daughter's estate, sued Yamaha in the
United States District Court for the Eastern District of Pennsylvania. Invoking Pennsylvania's wrongful death and
survival statutes, 42 Pa. Cons. Stat. §§ 8301-8302 (1982 and Supp. 1995), the Calhouns asserted several bases for
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recovery (including negligence, strict liability, and breach of implied warranties), and sought damages for lost future
earnings, loss of society, loss of support and services, and funeral expenses, as well as punitive damages. They
grounded federal jurisdiction on both diversity of citizenship, 28 U.S.C. § 1332, and admiralty, 28 U.S.C. § 1333.

Yamaha moved for partial summary judgment, arguing that the federal maritime wrongful death action this Court
recognized in Moragne v. States Marine Lines, Inc., 398 U.S. 375, 90 S. Ct. 1772, 26 L. Ed. 2d 339 (1970) , provided
the exclusive basis for recovery, displacing all remedies afforded by state law. Under Moragne, Yamaha contended, the
Calhouns could recover as damages only Natalie's funeral expenses. The District Court agreed with Yamaha that
Moragne's maritime death action displaced state remedies; the court held, however, that loss of society and loss of
support and services were compensable under Moragne.

. ...

II

. ...

We ... proceed to the issue on which certiorari was granted: Does the federal maritime claim for wrongful death
recognized in Moragne supply the exclusive remedy in cases involving the deaths of nonseafarers n* in territorial
waters?

III

Because this case involves a watercraft collision on navigable waters, it falls within admiralty's domain. See Sisson v.
Ruby, 497 U.S. 358, 361-367, 110 S. Ct. 2892, 111 L. Ed. 2d 292 (1990) ; Foremost Ins. Co. v. Richardson, 457 U.S.
668, 677, 102 S. Ct. 2654, 73 L. Ed. 2d 300 (1982) . "With admiralty jurisdiction," we have often said, "comes the
application of substantive admiralty law." East River S. S. Corp. v. Transamerica Delaval Inc., 476 U.S. 858, 864, 106
S. Ct. 2295, 90 L. Ed. 2d 865 (1986) . The exercise of admiralty jurisdiction, however, "does not result in automatic
displacement of state law." Jerome B. Grubart, Inc. v. Great Lakes Dredge & Dock Co. , 513 U.S.-, -, (1995) (slip
op., at 18) . Indeed, prior to Moragne, federal admiralty courts routinely applied state wrongful death and survival
statutes in maritime accident cases. The question before us is whether Moragne should be read to stop that practice.

. ...

State wrongful death statutes proved an adequate supplement to federal maritime law, until a series of this Court's
decisions transformed the maritime doctrine of unseaworthiness into a strict liability rule. Prior to 1944,
unseaworthiness "was an obscure and relatively little used" liability standard, largely because "a shipowner's duty at that
time was only to use due diligence to provide a seaworthy ship." Miles v. Apex Marine Corp., 498 U.S. 19, 25, 111 S.
Ct. 317, 112 L. Ed. 2d 275 (1990) (internal quotation marks omitted). See also Moragne, 398 U.S. at 398-399 .
Mahnich v. Southern S. S. Co., 321 U.S. 96, 64 S. Ct. 455, 88 L. Ed. 561 (1944) , however, notably expanded a
shipowner's liability to injured seamen by imposing a nondelegable duty "to furnish a vessel and appurtenances
reasonably fit for their intended use." Mitchell v. Trawler Racer, Inc., 362 U.S. 539, 550, 80 S. Ct. 926, 4 L. Ed. 2d
941 (1960) . The duty imposed was absolute; failure to supply a safe ship resulted in liability "irrespective of fault and
irrespective of the intervening negligence of crew members." Miles, 498 U.S. at 25 . The unseaworthiness doctrine thus
became a "species of liability without fault," Seas Shipping Co. v. Sieracki, 328 U.S. 85, 94, 66 S. Ct. 872, 90 L. Ed.
1099 (1946) , and soon eclipsed ordinary negligence as the primary basis of recovery when a seafarer was injured or
killed. Miles, 498 U.S. at 25-26 .

The disparity between the unseaworthiness doctrine's strict liability standard and negligence-based state wrongful death
statutes figured prominently in our landmark Moragne decision. Petsonella Moragne, the widow of a longshore worker
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killed in Florida's territorial waters, brought suit under Florida's wrongful death and survival statutes, alleging both
negligence and unseaworthiness. The district court dismissed the claim for wrongful death based on unseaworthiness,
citing this Court's decision in The Tungus v. Skovgaard, 358 U.S. 588, 79 S. Ct. 503, 3 L. Ed. 2d 524 (1959) . There, a
sharply-divided Court held that "when admiralty adopts a State's right of action for wrongful death, it must enforce the
right as an integrated whole, with whatever conditions and limitations the creating State has attached." Id., at 592 .
Thus, in wrongful death actions involving fatalities in territorial waters, state statutes provided the standard of liability
as well as the remedial regime. Because the Florida Supreme Court had previously held that Florida's wrongful death
statute did not encompass unseaworthiness as a basis of liability, the Court of Appeals affirmed the dismissal of
Moragne's unseaworthiness claim. See Moragne, 398 U.S. at 377 .

The Court acknowledged in Moragne that The Tungus had led to considerable uncertainty over the role state law should
play in remedying deaths in territorial waters, but concluded that "the primary source of the confusion is not to be found
in The Tungus, but in The Harrisburg." 398 U. S. at 378 . Upon reexamining the soundness of The Harrisburg, we
decided that its holding, "somewhat dubious even when rendered, is such an unjustifiable anomaly in the present
maritime law that it should no longer be followed." 398 U.S. at 378 . Accordingly, the Court overruled The Harrisburg
and held that an action "lies under general maritime law for death caused by violation of maritime duties." 398 U.S. at
409 .

IV

Yamaha argues that Moragne--despite its focus on "maritime duties" owed to maritime workers--covers the waters,
creating a uniform federal maritime remedy for all deaths occurring in state territorial waters, and ousting all previously
available state remedies. In Yamaha's view, state remedies can no longer supplement general maritime law (as they
routinely did before Moragne), because Moragne launched a solitary federal scheme. n** Yamaha's reading of
Moragne is not without force; in several contexts, we have recognized that vindication of maritime policies demanded
uniform adherence to a federal rule of decision, with no leeway for variation or supplementation by state law. See, e.g.,
Kossick v. United Fruit Co., 365 U.S. 731, 742, 81 S. Ct. 886, 6 L. Ed. 2d 56 (1961) (federal maritime rule validating
oral contracts precluded application of state Statute of Frauds); Pope & Talbot, Inc. v. Hawn, 346 U.S. 406, 409, 74 S.
Ct. 202, 98 L. Ed. 143 (1953) (admiralty's comparative negligence rule barred application of state contributory
negligence rule); Garrett v. Moore-McCormack Co., 317 U.S. 239, 248-249, 63 S. Ct. 246, 87 L. Ed. 239 (1942)
(federal maritime rule allocating burden of proof displaced conflicting state rule). In addition, Yamaha correctly points
out that uniformity concerns informed our decision in Moragne.

The uniformity concerns that prompted us to overrule The Harrisburg, however, were of a different order than those
invoked by Yamaha. Moragne did not reexamine the soundness of The Harrisburg out of concern that state damage
awards in maritime wrongful death cases were excessive, or that variations in the remedies afforded by the States
threatened to interfere with the harmonious operation of maritime law. Variations of this sort had long been deemed
compatible with federal maritime interests. See Western Fuel, 257 U.S. at 242 . The uniformity concern that drove our
decision in Moragne related, instead, to the availability of unseaworthiness as a basis of liability.

By 1970, when Moragne was decided, claims premised on unseaworthiness had become "the principal vehicle for
recovery" by seamen and other maritime workers injured or killed in the course of their employment. Moragne, 398
U.S. at 399 . But with The Harrisburg in place, troubling anomalies had developed that many times precluded the
survivors of maritime workers from recovering for deaths caused by an unseaworthy vessel. The Moragne Court
identified three anomalies and concluded they could no longer be tolerated.

First, the Court noted that "within territorial waters, identical conduct violating federal law (here the furnishing of an
unseaworthy vessel) produces liability if the victim is merely injured, but frequently not if he is killed." Id., at 395 .
This occurred because in nonfatal injury cases, state substantive liability standards were superseded by federal maritime
law, see Kermarec v. Compagnie Generale Transatlantique, 358 U.S. 625, 628, 79 S. Ct. 406, 3 L. Ed. 2d 550 (1959) ;
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Pope & Talbot, 346 U.S. at 409 , which provided for maritime worker recovery based on unseaworthiness. But if the
same worker met death in the territorial waters of a State whose wrongful death statute did not encompass
unseaworthiness (as was the case in Moragne itself), the survivors could not proceed under that generous standard of
liability. See The Tungus, 358 U.S. at 592-593 .

Second, we explained in Moragne that "identical breaches of the duty to provide a seaworthy ship, resulting in death,
produce liability outside the three-mile limit ... but not within the territorial waters of a State whose local statute
excludes unseaworthiness claims." Moragne, 398 U.S. at 395 . This occurred because survivors of a maritime worker
killed on the high seas could sue for wrongful death under the Death on the High Seas Act (DOHSA), 46 U.S.C. App. §
761 et seq. (1988 ed.), which encompasses unseaworthiness as a basis of liability. Moragne, 398 U.S. at 395 (citing
Kernan v. American Dredging Co., 355 U.S. 426, 430, n. 4, 78 S. Ct. 394, 2 L. Ed. 2d 382 (1958)) .

Finally, we pointed out that "a true seaman [a member of a ship's company] ... is provided no remedy for death caused
by unseaworthiness within territorial waters, while a longshoreman, to whom the duty of seaworthiness was extended
only because he performs work traditionally done by seamen, does have such a remedy when allowed by a state
statute." 398 U.S. at 395-396 . This anomaly stemmed from the Court's rulings in Lindgren v. United States, 281 U.S.
38, 50 S. Ct. 207, 74 L. Ed. 686 (1930) , and Gillespie v. United States Steel Corp., 379 U.S. 148, 85 S. Ct. 308, 13 L.
Ed. 2d 199 (1964) , that the Jones Act, 46 U.S.C. App. § 688 (1988 ed.), which provides only a negligence-based claim
for the wrongful death of seamen, precludes any state remedy, even one accommodating unseaworthiness. As a result, at
the time Moragne was decided, the survivors of a longshore worker killed in the territorial waters of a State whose
wrongful death statute incorporated unseaworthiness could sue under that theory, but the survivors of a
similarly-situated seaman could not.

The anomalies described in Moragne relate to ships and the workers who serve them, and to a distinctly maritime
substantive concept--the unseaworthiness doctrine. The Court surely meant to "assure uniform vindication of federal
policies," 398 U.S. at 401 , with respect to the matters it examined. The law as it developed under The Harrisburg had
forced on the States more than they could bear--the task of "providing the sole remedy" in cases that did not involve
"traditional common-law concepts," but "concepts peculiar to maritime law." 398 U.S. at 401, n. 15 (internal quotation
marks omitted). Discarding The Harrisburg and declaring a wrongful death right of action under general maritime law,
the Court concluded, would "remove the tensions and discrepancies" occasioned by the need "to accommodate state
remedial statutes to exclusively maritime substantive concepts." 398 U.S. at 401 .

Moragne, in sum, centered on the extension of relief, not on the contraction of remedies. The decision recalled that " 'it
better becomes the humane and liberal character of proceedings in admiralty to give than to withhold the remedy, when
not required to withhold it by established and inflexible rules.' " Id., at 387 (quoting The Sea Gull, 21 F. Cas. 909, 910
(No. 12,578) (CC Md. 1865) (Chase, C. J.)). The Court tied Petsonella Moragne's plea based on the unseaworthiness of
the vessel to a federal right-of-action anchor, but notably left in place the negligence claim she had stated under
Florida's law. See 398 U.S. at 376-377 .

Our understanding of Moragne accords with that of the Third Circuit, which Judge Becker set out as follows:

"Moragne ... showed no hostility to concurrent application of state wrongful death statutes. Indeed,
to read into Moragne the idea that it was placing a ceiling on recovery for wrongful death, rather than a
floor, is somewhat ahistorical. The Moragne cause of action was in many respects a gap-filling measure
to ensure that seamen (and their survivors) would all be treated alike. The 'humane and liberal' purpose
underlying the general maritime remedy of Moragne was driven by the idea that survivors of seamen
killed in state territorial waters should not have been barred from recovery simply because the tort
system of the particular state in which a seaman died did not incorporate special maritime doctrines. It is
difficult to see how this purpose can be taken as an intent to preclude the operation of state laws that do
supply a remedy."

Page 425
2-VII Benedict on Admiralty § 87



40 F.3d at 641-642 (citation omitted).

When Congress has prescribed a comprehensive tort recovery regime to be uniformly applied, there is, we have
generally recognized, no cause for enlargement of the damages statutorily provided. See Miles, 498 U.S. at 30-36 ...But
Congress has not prescribed remedies for the wrongful deaths of nonseafarers in territorial waters. See Miles, 498 U.S.
at 31 . There is, however, a relevant congressional disposition. Section 7 of DOHSA states: "The provisions of any State
statute giving or regulating rights of action or remedies for death shall not be affected by this chapter." 46 U.S.C. App. §
767. This statement, by its terms, simply stops DOHSA from displacing state law in territorial waters. See Miles, 498
U.S. at 25 ; Tallentire, 477 U.S. at 224-225 ; Moragne, 398 U.S. at 397-398 . Taking into account what Congress
sought to achieve, we preserve the application of state statutes to deaths within territorial waters.

For the reasons stated, we hold that the damages available for the jet ski death of Natalie Calhoun are properly governed
by state law. n*** The judgment of the Court of Appeals for the Third Circuit is accordingly affirmed.

g. The Garris Decision.

JUSTICE SCALIA delivered the opinion of the Court.

The question presented in this case is whether the negligent breach of a general maritime duty of care is actionable
when it causes death, as it is when it causes injury.

I

. ...

. ...

II

Three of four issues of general maritime law are settled, and the fourth is before us. It is settled that the general
maritime law imposes duties to avoid unseaworthiness and negligence, see, e.g., Mitchell v. Trawler Racer, Inc., 362
U.S. 539, 549-550 (1960) (unseaworthiness); Leathers v. Blessing, 105 U.S. 626, 630 (1882) (negligence), that nonfatal
injuries caused by the breach of either duty are compensable, see e.g., Mahnich v. Southern S. S. Co., 321 U.S. 96,
102-103 (1944) (unseaworthiness); Robins Dry Dock & Repair Co. v. Dahl, 266 U.S. 449, 457 (1925) (negligence), and
that death caused by breach of the duty of seaworthiness is also compensable, Moragne v. States Marine Lines, Inc.,
supra, at 409 . Before us is the question whether death caused by negligence should, or must under direction of a federal
statute, be treated differently.

A

. ...

In 1969, however, we granted certiorari in Moragne v. States Marine Lines, Inc., supra , for the express purpose of
considering "whether The Harrisburg... should any longer be regarded as acceptable law." 398 U.S., at 375-376 . We
inquired whether the rule of The Harrisburg was defensible under either the general maritime law or the policy
displayed in the maritime statutes Congress had since enacted, 398 U.S., at 379-393 , whether those statutes pre-empted
judicial action overruling The Harrisburg 398 U.S., at 393-403 , whether stare decisis required adherence to The
Harrisburg 398 U.S., at 403-405 , and whether insuperable practical difficulties would accompany The Harrisburg's
overruling, 398 U.S., at 405-408 . Answering every question no, we overruled the case and declared a new rule of
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maritime law: "We ... hold that an action does lie under general maritime law for death caused by violation of maritime
duties." Id., at 409 .

As we have noted in an earlier opinion, the wrongful-death rule of Moragne, was not limited to any particular maritime
duty, Yamaha Motor Corp., U.S.A. v. Calhoun, 516 U.S. 199, 214, n. 11 (1996) (dictum), but Moragne's facts were
limited to the duty of seaworthiness, and so the issue of wrongful death for negligence has remained technically open.
We are able to find no rational basis, however, for distinguishing negligence from seaworthiness. It is no less a
distinctively maritime duty than seaworthiness: The common-law duties of care have not been adopted and retained
unmodified by admiralty, but have been adjusted to fit their maritime context, see, e.g., Kermarec v. Compagnie
Generale Transatlantique, 358 U.S. 625, 630-632 (1959) , and a century ago the maritime law exchanged the common
law's rule of contributory negligence for one of comparative negligence, see, e.g., The Max Morris, 137 U.S. 1, 14-15
(1890) ; Pope and Talbot, Inc. v. Hawn, 346 U.S. 406, 408-409 (1953) . Consequently the "tensions and discrepancies"
in our precedent arising "from the necessity to accommodate state remedial statutes to exclusively maritime substantive
concepts"--which ultimately drove this Court in Moragne, to abandon The Harrisburg, see 398 U.S., at 401 --were no
less pronounced with maritime negligence than with unseaworthiness. In fact, both cases cited by Moragne, to
exemplify those discrepancies involved maritime negligence, see id., at 401 (citing Hess v. United States, 361 U.S. 314
(1960) ; Goett v. Union Carbide Corp., 361 U.S. 340 (1960) (per curiam)); see also Nelson v. United States, 639 F. 2d
469, 473 (CA9 1980) (opinion by then-Judge Kennedy) (concluding that uniformity concerns required Moragne's
application to negligence). It is true, as petitioner observes, that we have held admiralty accommodation of state
remedial statutes to be constitutionally permissible, see, e.g., Western Fuel Co. v. Garcia, 257 U.S. 233, 242 (1921) ;
The Tungus v. Skovgaard, 358 U.S. 588, 594 (1959) , but that does not resolve the issue here: whether requiring such an
accommodation by refusing to recognize a federal remedy is preferable as a matter of maritime policy. We think it is
not.

The choice-of-law anomaly occasioned by providing a federal remedy for injury but not death is no less strange when
the duty is negligence than when it is seaworthiness. Of two victims injured at the same instant in the same location by
the same negligence, only one would be covered by federal law, provided only that the other died of his injuries. See,
e.g., Byrd v. Napoleon Avenue Ferry Co., 125 F. Supp. 573, 578 (ED La. 1954) (in case involving single car accident
on ferry, applying state negligence law to claim for deceased husband's wrongful death but federal maritime negligence
law to claim for surviving wife's injuries), aff'd, 227 F. 2d 958 (CA5 1955) (per curiam). And cutting off the law's
remedy at the death of the injured person is no less "a striking departure from the result dictated by elementary
principles in the law of remedies," Moragne v. States Marine Lines, Inc., 398 U.S., at 381 , when the duty breached is
negligence than when it is seaworthiness. "Where existing law imposes a primary duty, violations of which are
compensable if they cause injury, nothing in ordinary notions of justice suggests that a violation should be
nonactionable simply because it was serious enough to cause death." Ibid. Finally, the maritime policy favoring
recovery for wrongful death that Moragne, found implicit in federal statutory law cannot be limited to unseaworthiness,
for both of the federal acts on which Moragne, relied permit recovery for negligence, see Jones Act, 46 U.S.C. App. §
688(a); Death on the High Seas Act (DOHSA), 46 U.S.C. App. § 761 et seq.; see also Engel v. Davenport, 271 U.S. 33,
36-37 (1926) (Jones Act). In sum, a negligent breach of a maritime duty of care being assumed by the posture of this
case, no rational basis within the maritime law exists for denying respondent the recovery recognized by Moragne, for
the death of her son.

B

Weightier arguments against recognizing a wrongful-death action for negligence may be found not within general
maritime law but without, in the federal statutes that provide remedies for injuries and death suffered in admiralty. As
we explained in Miles v. Apex Marine Corp., 498 U.S. 19, 27 (1990) , "[w]e no longer live in an era when seamen and
their loved ones must look primarily to the courts as a source of substantive legal protection from injury and death;
Congress ... [has] legislated extensively in these areas." And, even in admiralty, "we have no authority to substitute our
views for those expressed by Congress in a duly enacted statute." Mobil Oil Corp. v. Higginbotham, 436 U.S. 618, 626
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(1978) . Hence, when a statute resolves a particular issue, we have held that the general maritime law must comply with
that resolution. See, e.g., Dooley v. Korean Air Lines Co., 524 U.S. 116, 123-124 (1998) . We must therefore make
careful study of the three statutes relevant here.

1

The Jones Act, 46 U.S.C. App. § 688(a), establishes a cause of action for negligence for injuries or death suffered in the
course of employment, but only for seamen. See generally Chandris, Inc. v. Latsis, 515 U.S. 347 (1995) (describing test
for seaman status). Respondent's son, who was not a seaman, was not covered by the Jones Act, and we have held that
the Jones Act bears no implication for actions brought by nonseamen. See, e.g., American Export Lines, Inc. v. Alvez,
446 U.S. 274, 282-283 (1980) . Moreover, even as to seamen, we have held that general maritime law may provide
wrongful-death actions predicated on duties beyond those that the Jones Act imposes. See, e.g., Miles v. Apex Marine
Corp., supra, at 28-30 (seaworthiness). The Jones Act does not preclude respondent's negligence action.

DOHSA creates wrongful-death actions for negligence and unseaworthiness, see Moragne, supra, at 395 , but only by
the personal representatives of people killed "beyond a marine league from the shore of any State," 46 U.S.C. App. §
761. Respondent's son was killed in state territorial waters, where DOHSA expressly provides that its provisions "shall
... [not] apply," § 767. In Moragne, after discussing the anomalies that would result if DOHSA were interpreted to
preclude federal maritime causes of action even where its terms do not apply, 398 U.S., at 395-396 , we held that
DOHSA "was not intended to preclude the availability of a remedy for wrongful death under general maritime law in
situations not covered by the Act," id., at 402 . Or, "[t]o put it another way, ... no intention appears that the Act have the
effect of foreclosing any nonstatutory federal remedies that might be found appropriate to effectuate the policies of
general maritime law." Id., at 400 . DOHSA therefore does not pre-empt respondent's negligence action.

Finally, the Longshore and Harbor Workers' Compensation Act (LHWCA), 44 Stat. 1424, as amended, 33 U.S.C. § 901
et seq., provides nonseaman maritime workers such as respondent's son, see § 902(3) (defining covered employees),
with no-fault workers' compensation claims (against their employer, § 904(b)) and negligence claims (against the
vessel, § 905(b)) for injury and death. As to those two defendants, the LHWCA expressly pre-empts all other claims, §§
905(a), (b); but cf. Sun Ship, Inc. v. Pennsylvania, 447 U.S. 715, 723-726 (1980) (holding some state workers'
compensation claims against employer not pre-empted), but it expressly preserves all claims against third parties, §§
933(a), (i). And petitioner is a third party: It neither employed respondent's son nor owned the vessel on which he was
killed.

Petitioner argues, however, that § 933's preservation-of-other-claims provisions express Congress's intent to reserve all
other wrongful-death actions to the States. That argument cannot withstand our precedent, since we have consistently
interpreted § 933 to preserve federal maritime claims as well as state claims, see, e.g., Seas Shipping Co. v. Sieracki,
328 U.S. 85, 100-102 (1946) ; Cooper Stevedoring Co. v. Fritz Kopke, Inc., 417 U.S. 106, 113 (1974) , including
maritime negligence claims, see, e.g., Pope & Talbot, Inc. v. Hawn, 346 U.S., at 411-413 (upholding recovery for
negligence under maritime law by longshoreman covered by the LHWCA). Petitioner's further contention--that the
policy implicit in the 1972 amendments to the LHWCA bars a maritime action for wrongful death though the text of
those amendments (which left § 933 unchanged) permits it--cannot succeed. We do not find, as petitioner does, an
anti-maritime-wrongful-death policy implicit in the amendment to § 905(b), see 86 Stat. 1263, which eliminated
covered workers' unseaworthiness claims against a vessel, see, e.g., Bloomer v. Liberty Mut. Ins. Co., 445 U.S. 74, 83
(1980) ("Congress abolished the unseaworthiness remedy for longshoremen, recognized in Seas Shipping Co. v.
Sieracki, 328 U.S. 85 (1946) "). That amendment was directed not at wrongful death in particular, but at
unseaworthiness generally, see Edmonds v. Compagnie Generale Transatlantique, 443 U.S. 256, 262 (1979)
("Congress acted in 1972, among other things, to eliminate the shipowner's liability to the longshoreman for
unseaworthiness ...--in other words, to overrule Sieracki"). To the extent the amendment to § 905(b) reflects any policy
relevant here, it is in expressly ratifying longshore and harbor workers' claims against the vessel for negligence, see id.,
at 259-260 . The LHWCA therefore does not preclude this negligence action for wrongful death.
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Even beyond the express pre-emptive reach of federal maritime statutes, however, we have acknowledged that they
contain a further prudential effect. "While there is an established and continuing tradition of federal common
lawmaking in admiralty, that law is to be developed, insofar as possible, to harmonize with the enactments of Congress
in the field." American Dredging Co. v. Miller, 510 U.S. 443, 455 (1994) . Cf. Grupo Mexicano de Desarrollo, S. A. v.
Alliance Bond Fund, Inc., 527 U.S. 308, 332-333 (1999) (equitable lawmaking power of bankruptcy courts limited by
statute). Because of Congress's extensive involvement in legislating causes of action for maritime personal injuries, it
will be the better course, in many cases that assert new claims beyond what those statutes have seen fit to allow, to leave
further development to Congress. The cause of action we recognize today, however, is new only in the most technical
sense. The general maritime law has recognized the tort of negligence for more than a century, and it has been clear
since Moragne that breaches of a maritime duty are actionable when they cause death, as when they cause injury.
Congress's occupation of this field is not yet so extensive as to preclude us from recognizing what is already logically
compelled by our precedents.

* * *

The maritime cause of action that Moragne, established for unseaworthiness is equally available for negligence.

We affirm the judgment of the Court of Appeals.

Justice Ginsburg, with whom Justice Souter and Justice Breyer join, concurring in part.

I join all but Part II-B-2 of the Court's opinion.

Following the reasoning in Moragne v. States Marine Lines, Inc., 398 U.S. 375 (1970) , the Court today holds that the
maritime cause of action Moragne, established for unseaworthiness is equally available for negligence. I agree with the
Court's clear opinion with one reservation. In Part II-B-2, the Court counsels: "Because of Congress's extensive
involvement in legislating causes of action for maritime personal injuries, it will be the better course, in many cases that
assert new claims beyond what those statutes ... allow, to leave further development to Congress." Ante, at 9. Moragne,
itself, however, tugs in the opposite direction. Inspecting the relevant legislation, the Court in Moragne, found no
measures counseling against the judicial elaboration of general maritime law there advanced. See 398 U.S., at 399-402 ,
409; see also id., at 393 ("Where death is caused by the breach of a duty imposed by federal maritime law, Congress
has established a policy favoring recovery in the absence of a legislative direction to except a particular class of
cases."). In accord with Moragne, I see development of the law in admiralty as a shared venture in which "federal
common lawmaking" does not stand still, but "harmonize[s] with the enactments of Congress in the field." Ante, at 9
(quoting American Dredging Co. v. Miller, 510 U.S. 443, 455 (1994)) . I therefore do not join the Court's dictum.

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPersonal InjuriesDeath ActionsDeath on the High Seas ActGeneral OverviewAdmiralty LawPersonal
InjuriesDeath ActionsDeath on the High Seas ActCoverageAdmiralty LawPersonal InjuriesDeath ActionsDeath on the
High Seas ActDamagesAdmiralty LawPersonal InjuriesDeath ActionsDeath on the High Seas ActProcedureAdmiralty
LawPersonal InjuriesMaritime Tort ActionsNegligenceDamagesAdmiralty LawShippingCarrier Duties &
ObligationsLimitations on LiabilityTortsWrongful Death & Survival ActionsRemediesGeneral Overview

FOOTNOTES:
(n1)Footnote *. Footnotes are omitted in most instances.
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(n2)Footnote *. By "nonseafarers," we mean persons who are neither seamen covered by the Jones Act, 46 U.S.C.
App. § 688 (1988 ed.), nor longshore workers covered by the Longshore and Harbor Workers' Compensation Act, 33
U.S.C. § 901 et seq.

(n3)Footnote **. If Moragne's wrongful death action did not extend to nonseafarers like Natalie, one could hardly
argue that Moragne displaced the state law remedies the Calhouns seek. Lower courts have held that Moragne's
wrongful death action extends to nonseafarers. See, e.g., Sutton v. Earles, 26 F.3d 903 (9 Cir. 1994) (recreational
boater); Wahlstrom v. Kawasaki Heavy Industries, Ltd., 4 F.3d 1084 (2 Cir. 1993) (jet skier), cert. denied, 510 U.S.
(1994). We assume, for purposes of this decision, the correctness of that position. Similarly, as in prior encounters, we
assume without deciding that Moragne also provides a survival action. See Miles v. Apex Marine Corp., 498 U.S. 19,
34, 111 S. Ct. 317, 112 L. Ed. 2d 275 (1990) . The question we confront is not what Moragne added to the remedial
arsenal in maritime cases, but what, if anything, it removed from admiralty's stock.

(n4)Footnote ***. The Third Circuit left for initial consideration by the District Court the question whether
Pennsylvania's wrongful death remedies or Puerto Rico's apply. 40 F.3d 622, 644 (1994) . The Court of Appeals also
left open, as do we, the source--federal or state--of the standards governing liability, as distinguished from the rules on
remedies. We thus reserve for another day reconciliation of the maritime personal injury decisions that rejected state
substantive liability standards, and the maritime wrongful death cases in which state law has held sway.
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§ 88. Selected Statutes

a. Text of the Death on the High Seas Act, Ch. 21, 46 U.S.C. §§ 761-767 761 (2000)

§ 761. Right of action; where and by whom brought

(a) Subject to subsection (b), whenever the death of a person shall be caused by wrongful act, neglect, or default
occurring on the high seas beyond a marine league from the shore of any State, or the District of Columbia, or the
Territories or dependencies of the United States, the personal representative of the decedent may maintain a suit for
damages in the district courts of the United States, in admiralty, for the exclusive benefit of the decedent's wife,
husband, parent, child, or dependent relative against the vessel, person, or corporation which would have been liable if
death had not ensued. (b) In the case of a commercial aviation accident, whenever the death of a person shall be caused
by wrongful act, neglect, or default occurring on the high seas 12 nautical miles or closer to the shore of any State, or
the District of Columbia, or the Territories or dependencies of the United States, this Act shall not apply and the rules
applicable under Federal, State, and other appropriate law shall apply.

§ 762. Amount and apportionment of recovery

(a) The recovery in such suit shall be a fair and just compensation for the pecuniary loss sustained by the persons for
whose benefit the suit is brought and shall be apportioned among them by the court in proportion to the loss they may
severally have suffered by reason of the death of the person by whose representative the suit is brought. (b) (1) If the
death resulted from a commercial aviation accident occurring on the high seas beyond 12 nautical miles from the shore
of any State, or the District of Columbia, or the Territories or dependencies of the United States, additional
compensation for nonpecuniary damages for wrongful death of a decedent is recoverable. Punitive damages are not
recoverable. (2) In this subsection, the term 'nonpecuniary damages' means damages for loss of care, comfort, and
companionship. (c) EFFECTIVE DATE- The amendments made by subsections (a) and (b) shall apply to any death
occurring after July 16, 1996.
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§ 763a. Limitations

Unless otherwise specified by law, a suit for recovery of damages for personal injury or death, or both, arising out of a
maritime tort, shall not be maintained unless commenced within three years from the date the cause of action accrued.

(This section not enacted as part of the Death on the High Seas Act which comprises this chapter.)

§ 764. Rights of action given by laws of foreign countries

Whenever a right of action is granted by the law of any foreign State on account of death by wrongful act, neglect, or
default occurring upon the high seas, such right may be maintained in an appropriate action in admiralty in the courts of
the United States without abatement in respect to the amount for which recovery is authorized, any statute of the United
States to the contrary notwithstanding.

§ 765. Death of plaintiff pending action

If a person die as the result of such wrongful act, neglect, or default as is mentioned in section 761 of this title during
the pendency in a court of admiralty of the United States of a suit to recover damages for personal injuries in respect of
such act, neglect, or default, the personal representative of the decedent may be substituted as a party and the suit may
proceed as a suit under this chapter for the recovery of the compensation provided in section 762 of this title.

§ 766. Contributory negligence

In suits under this chapter the fact that the decedent has been guilty of contributory negligence shall not bar recovery,
but the court shall take into consideration the degree of negligence attributable to the decedent and reduce the recovery
accordingly.

§ 767. Exceptions from operation of chapter

The provisions of any State statute giving or regulating rights of action or remedies for death shall not be affected by
this chapter. Nor shall this chapter apply to the Great Lakes or to any waters within the territorial limits of any State, or
to any State, or to any navigable waters in the Panama Canal Zone.

b. Text of the Jones Act, Ch. 18, 46 U.S.C. § 688

§ 688. Recovery for injury to or death of seaman

(a) Application of railway employee statutes; jurisdiction

Any seaman who shall suffer personal injury in the course of his employment may, at his election, maintain an
action for damages at law, with the right of trial by jury, and in such action all statutes of the United States modifying or
extending the common-law right or remedy in cases of personal injury to railway employees shall apply; and in case of
death of any seaman as a result of any such personal injury the personal representative of such seaman may maintain an
action for damages at law with the right of trial by jury, and in such action all statutes of the United States conferring or
regulating the right of action for death in the case of railway employees shall be applicable. Jurisdiction in such actions
shall be under the court of the district in which the defendant employer resides or in which his principal office is
located.
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(b) Limitation for certain aliens; applicability of other remedy.

(1) No action may be maintained under subsection (a) of this section or under any other maritime law of the United
States for maintenance and cure or for damages for the injury or death of a person who was not a citizen or permanent
resident alien of the United States at the time of the incident giving rise to the action if the incident occurred--

(A) while that person was in the employ of an enterprise engaged in the exploration, development, or production of
offshore mineral or energy resources--including but not limited to drilling, mapping, surveying, diving, pipe laying,
maintaining, repairing, constructing, or transporting supplies, equipment, or personnel, but not including transporting
those resources by a vessel constructed or adapted primarily to carry oil in bulk in the cargo spaces; and

(B) in the territorial waters or waters overlaying the continental shelf of a nation other than the United States, its
territories, or possessions. As used in this paragraph, the term "continental shelf" has the meaning stated in Article I of
the 1958 Convention on the Continental Shelf.

(2) The provisions of paragraph (1) of this subsection shall not be applicable if the person bringing the action
establishes that no remedy was available to that person--

(A) under the laws of the nation asserting jurisdiction over the area in which the incident occurred; or

(B) under the laws of the nation in which, at the time of the incident, the person for whose injury or death a remedy
is sought maintained citizenship or residency.

c. Text of Federal Employers' Liability Act, Ch. 2, 45 U.S.C. §§ 51-59

§ 51. Liability of common carriers by railroad, in interstate or foreign commerce, for injuries to employees from
negligence; employee defined

Every common carrier by railroad while engaging in commerce between any of the several States or Territories, or
between any of the States and Territories, or between the District of Columbia and any of the States or Territories, or
between the District of Columbia or any of the States or Territories and any foreign nation or nations, shall be liable in
damages to any person suffering injury while he is employed by such carrier in such commerce, or, in case of the death
of such employee, to his or her personal representative, for the benefit of the surviving widow or husband and children
of such employee; and, if none, then of such employee's parents; and, if none, then of the next of kin dependent upon
such employee, for such injury or death resulting in whole or in part from the negligence of any of the officers, agents,
or employees of such carrier, or by reason of any defect or insufficiency, due to its negligence, in its cars, engines,
appliances, machinery, track, roadbed, works, boats, wharves, or other equipment.

Any employee of a carrier, any part of whose duties as such employee shall be the furtherance of interstate or foreign
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commerce; or shall, in any way directly or closely and substantially, affect such commerce as above set forth shall, for
the purposes of this chapter, be considered as being employed by such carrier in such commerce and shall be considered
as entitled to the benefits of this chapter.

§ 52. Carriers in Territories or other possessions of United States

Every common carrier by railroad in the Territories, the District of Columbia, the Panama Canal Zone, or other
possessions of the United States shall be liable in damages to any person suffering injury while he is employed by such
carrier in any of said jurisdiction, or, in case of the death of such employee, to his or her personal representative, for the
benefit of the surviving widow or husband and children of such employee; and, if none, then of such employee's
parents; and, if none, then of the next of kin dependent upon such employee, for such injury or death resulting in whole
or in part from the negligence of any of the officers, agents, or employees of such carrier, or by reason of any defect or
insufficiency, due to its negligence, in its cars, engines, appliances, machinery, track, roadbed, works, boats, wharves, or
other equipment.

§ 53 Contributory negligence; diminution of damages

In all actions on and after April 22, 1908 brought against any such common carrier by railroad under or by virtue of any
of the provision of this chapter to recover damages for personal injuries to an employee, or where such injuries have
resulted in his death, the fact that the employee may have been guilty of contributory negligence shall not bar a
recovery, but the damages shall be diminished by the jury in proportion to the amount of negligence attributable to such
employee: Provided, That no such employee who may be injured or killed shall be held to have been guilty of
contributory negligence in any case where the violation by such common carrier of any statute enacted for the safety of
employees contributed to the injury or death of such employee.

§ 54. Assumption of risks of employment

In any action brought against any common carrier under or by virtue of any of the provisions of this chapter to recover
damages for injuries to, or the death of, any of its employees, such employee shall not be held to have assumed the risks
of his employment in any case where such injury or death resulted in whole or in part from the negligence of any of the
officers, agents, or employees of such carrier; and no employee shall be held to have assumed the risks of his
employment in any case where the violation by such common carrier of any statute enacted for the safety of employees
contributed to the injury or death of such employee.

§ 55 Contract, rule, regulation, or device exempting from liability; set-off

Any contract, rule, regulation, or device whatsoever, the purpose or intent of which shall be to enable any common
carrier to exempt itself from any liability created by this chapter, shall to that extent be void: Provided, That in any
action brought against any such common carrier, under or by virtue of any of the provisions of this chapter, such
common carrier may set off therein any sum it has contributed or paid to any insurance, relief benefit, or indemnity that
may have been paid to the injured employee or the person entitled thereto on account of the injury or death for which
said action was brought.

§ 56. Actions; limitations, concurrent jurisdiction of courts

No action shall be maintained under this chapter unless commenced within three years from the day the cause of action
accrued.

Under this chapter an action may be brought in a district court of the United States, in the district of the residence of the
defendant, or in which the cause of action arose, or in which the defendant shall be doing business at the time of
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commencing such action. The jurisdiction of the courts of the United States under this chapter shall be concurrent with
that of the courts of the several States.

§ 59. Survival of right of action of person injured

Any right of action given by this chapter to a person suffering injury shall survive to his or her personal representative,
for the benefit of the surviving widow or husband and children of such employee, and, if none, then of such employee's
parents; and, if none, then of the next of kin dependent upon such employee, but in such cases there shall be only one
recovery for the same injury.

d. Text of Selected Portions of the Longshore and Harbor Workers' Compensation Act, 33 U.S.C. Ch. 18, §§
901-952

§ 902. Definitions

When used in this chapter--

(1) The term "person" means individual, partnership, corporation, or association.

(2) The term "injury" means accidental injury or death arising out of and in the course of employment, and such
occupational disease or infection as arises naturally out of such employment or as naturally or unavoidably results from
such accidental injury, and includes an injury caused by the willful act of a third person directed against an employee
because of his employment.

(3) The term "employee" means any person engaged in maritime employment, including any longshoreman or other
person engaged in longshoring operations, and any harbor-worker including a ship repairman, shipbuilder, and
ship-breaker, but such term does not include--

(A) individuals employed exclusively to perform office clerical, secretarial, security, or data processing work;

(B) individuals employed by a club, camp, recreational operation, restaurant, museum, or retail outlet;

(C) individuals employed by a marina and who are not engaged in construction, replacement, or expansion of such
marina (except for routine maintenance);

(D) individuals who (i) are employed by suppliers, transporters, or vendors, (ii) are temporarily doing business on
the premises of an employer described in paragraph (4), and (iii) are not engaged in work normally performed by
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employees of that employer under this chapter;

(E) aquaculture workers;

(F) individuals employed to build, repair, or dismantle any recreational vessel under sixty-five feet in length;

(G) a master or member of a crew of any vessel; or

(H) any person engaged by a master to load or unload or repair any small vessel under eighteen tons net; if
individuals described in clauses (A) through (F) are subject to coverage under a State workers' compensation law.

(4) The term "employer" means an employer any of whose employees are employed in maritime employment, in
whole or in part, upon the navigable waters of the United States (including any adjoining pier, wharf, dry dock,
terminal, building way, marine railway, or other adjoining area customarily used by an employer in loading, unloading,
repairing, or building a vessel).

. ...

(11) "Death" as a basis for a right to compensation means only death resulting from an injury.

(12) "Compensation" means the money allowance payable to an employee or to his dependents as provided for in this
chapter, and includes funeral benefits provided therein.

(13) The term "wages" means the money rate at which the service rendered by an employee is compensated by an
employer under the contract of hiring in force at the time of the injury, including the reasonable value of any advantage
which is received from the employer and included for purposes of any withholding of tax under subtitle C of the
Internal Revenue Code of 1954 [26 U.S.C.A. § 3101 et seq.] (relating to employment taxes). The term wages does not
include fringe benefits, including (but not limited to) employer payments for or contributions to a retirement, pension,
health and welfare, life insurance, training, social security or other employee or dependent benefit plan for the
employee's or dependent's benefit, or any other employee's dependent entitlement.

(14) "Child" shall include a posthumous child, a child legally adopted prior to the injury of the employee, a child in
relation to whom the deceased employee stood in loco parentis for at least one year prior to the time of injury, and a
stepchild or acknowledged illegitimate child dependent upon the deceased, but does not include married children unless
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wholly dependent on him. "Grandchild" means a child as above defined of a child as above defined. "Brother" and
"sister" includes stepbrothers and stepsisters, half brothers and half sisters, and brothers and sisters by adoption, but
does not include married brothers nor married sisters unless wholly dependent on the employee. "Child," "grandchild,"
"brother," and "sister" include only a person who is under eighteen years of age, or who, though eighteen years of age or
over, is (1) wholly dependent upon the employee and incapable of self-support by reason of mental or physical
disability, or (2) a student as defined in paragraph (19) of this section.

(15) The term "parent" includes step-parents and parents by adoption, parents-in-law, and any person who for more
than three years prior to the death of the deceased employee stood in the place of a parent to him, if dependent on the
injured employee.

(16) The term "widow or widower" includes only the decedent's wife or husband living with or dependent for support
upon him or her at the time of his or her death; or living apart for justifiable cause or by reason of his or her desertion at
such time.

(17) The terms "adoption" or "adopted" mean legal adoption prior to the time of the injury.

(18) The term "student" means a person regularly pursuing a full-time course of study or training at an institution
which is--

(A) a school or college or university operated or directly supported by the United States, or by any State or local
government or political subdivision thereof,

(B) a school or college or university which has been accredited by a State or by a State recognized or nationally
recognized accrediting agency or body,

(C) a school or college or university not so accredited but whose credits are accepted, on transfer, by not less than
three institutions which are so accredited, for credit on the same basis as if transferred from an institution so accredited,
or

(D) an additional type of educational or training institution as defined by the Secretary,

but not after he reaches the age of twenty-three or has completed four years of education beyond the high school
level, except that, where his twenty-third birthday occurs during a semester or other enrollment period, he shall continue
to be considered a student until the end of such semester or other enrollment period. A child shall not be deemed to have
ceased to be a student during any interim between school years if the interim does not exceed five months and if he
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shows to the satisfaction of the Secretary that he has a bona fide intention of continuing to pursue a full-time course of
education or training during the semester or other enrollment period immediately following the interim or during
periods of reasonable duration during which, in the judgment of the Secretary, he is prevented by factors beyond his
control from pursuing his education. A child shall not be deemed to be a student under this chapter during a period of
service in the Armed Forces of the United States.

(19) The term "national average weekly wage" means the national average weekly earnings of production or
nonsupervisory workers on private nonagricultural payrolls.

(20) The term "Board" shall mean the Benefits Review Board.

(21) Unless the context requires otherwise, the term "vessel" means any vessel upon which or in connection with
which any person entitled to benefits under this chapter suffers injury or death arising out of or in the course of his
employment, and said vessel's owner, owner pro hac vice, agent, operator, charter or bare boat charterer, master, officer,
or crew member.

(22) The singular includes the plural and the masculine includes the feminine and neuter.

§ 903. Coverage

(a) Disability or death; injuries occurring upon navigable waters of United States

Except as otherwise provided in this section, compensation shall be payable under this chapter in respect of
disability or death of an employee, but only if the disability or death results from an injury occurring upon the navigable
waters of the United States (including any adjoining pier, wharf, dry dock, terminal, building way, marine railway, or
other adjoining area customarily used by an employer in loading, unloading, repairing, dismantling, or building a
vessel).

(b) Governmental officers and employees

No compensation shall be payable in respect of the disability or death of an officer or employee of the United
States, or any agency, thereof, or of any State or foreign government, or any subdivision thereof.

(c) Intoxication; willful intention to kill

No compensation shall be payable if the injury was occasioned solely by the intoxication of the employee or by the
willful intention of the employee to injure or kill himself or another.
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(d) Small vessels

(1) No compensation shall be payable to an employee employed at a facility of an employer if, as certified by the
Secretary, the facility is engaged in the business of building, repairing, or dismantling exclusively small vessels (as
defined in paragraph (3) of this subsection), unless the injury occurs while upon the navigable waters of the United
States or while upon any adjoining pier, wharf, dock, facility over land for launching vessels, or facility over land for
hauling, lifting, or drydocking vessels.

(2) Notwithstanding paragraph (1), compensation shall be payable to an employee--

(A) who is employed at a facility which is used in the business of building, repairing, or dismantling small vessels if
such facility receives Federal maritime subsidies; or

(B) if the employee is not subject to coverage under a State workers' compensation law.

(3) For purposes of this subsection, a small vessel means--

(A) a commercial barge which is under 900 lightship displacement tons; or

(B) a commercial tugboat, towboat, crew boat, supply boat, fishing vessels, or other work vessel which is under
1,600 tons gross.

(e) Credit for benefits paid under other laws

Notwithstanding any other provision of law, any amounts paid to an employee for the same injury, disability, or
death for which benefits are claimed under this chapter pursuant to any other workers' compensation law or section 688
of Title 46 (relating to recovery for injury to or death of seamen) shall be credited against any liability imposed by this
chapter.

§ 904. Liability for compensation

(a) Every employer shall be liable for and shall secure the payment to his employees of the compensation payable under
sections 907, 908, 909 of this title. In the case of an employer who is a subcontractor, only if such subcontractor fails to
secure the payment of compensation shall the contractor be liable for and be required to secure the payment of
compensation. A subcontractor shall not be deemed to have failed to secure the payment of compensation if the
contractor has provided insurance for such compensation for the benefit of the subcontractor.
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(b) Compensation shall be payable irrespective of fault as a cause for the injury.

§ 905. Exclusiveness of liability

(a) Employer liability; failure of employer to secure payment of compensation

The liability of an employer prescribed in section 904 of this title shall be exclusive and in place of all other
liability of such employer to the employee, his legal representative, husband or wife, parents, dependents, next of kin,
and anyone otherwise entitled to recover damages from such employer at law or in admiralty on account of such injury
or death, except that if an employer fails to secure payment of compensation as required by this chapter, an injured
employee, or his legal representative in case death results from the injury, may elect to claim compensation under the
chapter, or to maintain an action at law or in admiralty for damages on account of such injury or death. In such action
the defendant may not plead as a defense that the injury was caused by the negligence of a fellow servant, or that the
employee assumed the risk of his employment, or that the injury was due to the contributory negligence of the
employee. For purposes of this subsection, a contractor shall be deemed the employer of a subcontractor's employees
only if the subcontractor fails to secure the payment of compensation as required by section 904 of this title.

(b) Negligence of vessel

In the event of injury to a person covered under this chapter caused by the negligence of a vessel, then such person,
or anyone otherwise entitled to recover damages by reason thereof, may bring an action against such vessel as a third
party in accordance with the provisions of section 933 of this title, and the employer shall not be liable to the vessel for
such damages directly or indirectly and any agreements or warranties to the contrary shall be void. If such person was
employed by the vessel to provide stevedoring services, no such action shall be permitted if the injury was caused by
the negligence of persons engaged in providing stevedoring services to the vessel. If such person was employed to
provide shipbuilding, repairing, or breaking services and such person's employer was the owner, owner pro hac vice,
agent, operator, or charterer of the vessel, no such action shall be permitted, in whole or in part or directly or indirectly,
against the injured person's employer (in any capacity, including as the vessel's owner, owner pro hac vice, agent,
operator, or charterer) or against the employees of the employer. The liability of the vessel under this subsection shall
not be based upon the warranty of seaworthiness or a breach thereof at the time the injury occurred. The remedy
provided in this subsection shall be exclusive of all other remedies against the vessel except remedies available under
this chapter.

(c) Outer Continental Shelf

In the event that the negligence of a vessel causes injury to a person entitled to receive benefits under this chapter
by virtue of section 1333 of Title 43, then such person, or anyone otherwise entitled to recover damages by reason
thereof, may bring an action against such vessel in accordance with the provisions of subsection (b) of this section.
Nothing contained in subsection (b) of this section shall preclude the enforcement according to its terms of any
reciprocal indemnity provision whereby the employer of a person entitled to receive benefits under this chapter by
virtue of section 1333 of Title 43 and the vessel agree to defend and indemnify the other for cost of defense and loss or
liability for damages arising out of or resulting from death or bodily injury to their employees.

§ 909. Compensation for death
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If the injury causes death, the compensation therefore shall be known as a death benefit and shall be payable in the
amount and to or for the benefit of the persons following:

(a) Reasonable funeral expenses not exceeding $3,000.

(b) If there be a widow or widower and no child of the deceased, to such widow or widower 50 per centum of the
average wages of the deceased, during widowhood, or dependent widowerhood, with two years' compensation in one
sum upon remarriage; and if there be a surviving child or children of the deceased, the additional amount of 162/3 per
centum of such wages for each such child; in case of the death or remarriage of such widow or widower, if there be one
surviving child of the deceased employee, such child shall have his compensation increased to 50 per centum of such
wages, and if there be more than one surviving child of the deceased employee, to such children, in equal parts, 50 per
centum of such wages increased by 162/3 per centum of such wages for each child in excess of one: Provided, That the
total amount payable shall in no case exceed 662/3 per centum of such wages. The deputy commissioner having
jurisdiction over the claim may, in his discretion, require the appointment of a guardian for the purpose of receiving the
compensation of a minor child. In the absence of such a requirement the appointment of a guardian for such purposes
shall not be necessary.

(c) If there be one surviving child of the deceased, but no widow or widower, then for the support of such child 50 per
centum of the wages of the decease;d and if there be more than one surviving child of the deceased, but no widow or
dependent husband, then for the support of such children, in equal parts 50 per centum of such wages increased by
162/3 per centum of such wages for each child in excess of one: Provided, That the total amount payable shall in no
case exceed 662/3 per centum of such wages.

(d) If there be no surviving wife or husband or child, or if the amount payable to a surviving wife or husband and to
children shall be less in the aggregate than 662/3 per centum of the average wages of the deceased; then for the support
of grandchildren or brothers and sisters, if dependent upon the deceased at the time of the injury, and any other persons
who satisfy the definition of the term "dependent" in section 152 of Title 26, but are not otherwise eligible under this
section, 20 per centum of such wages for the support of each such person during such dependency and for the support of
each parent, or grandparent, of the deceased if dependent upon him at the time of the injury, 25 per centum of such
wages during such dependency. But in no case shall the aggregate amount payable under this subdivision exceed the
difference between 662/3 per centum of such wages and the amount payable as hereinbefore provided to widow or
widower and for the support of surviving child or children.

(e) In computing death benefits, the average weekly wages of the deceased shall not be less than the national average
weekly wage as prescribed in section 906(b) of this title, but--

(1) the total weekly benefits shall not exceed the lesser of the average weekly wages of the deceased or the benefit
which the deceased employee would have been eligible to receive under section 906(b)(1) of this title; and
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(2) in the case of a claim based on death due to an occupational disease for which the time of injury (as determined
under section 910(i) of this title) occurs after the employee has retired, the total weekly benefits shall not exceed one
fifty-second part of the employee's average annual earnings during the 52-week period preceding retirement.

(f) All questions of dependency shall be determined as of the time of the injury.

(g) Aliens: Compensation under this chapter to aliens not residents (or about to become nonresidents) of the United
States or Canada shall be the same in amount as provided for residents, except that dependents in any foreign country
shall be limited to surviving wife and child or children, or if there be no surviving wife or child or children, to surviving
father or mother whom the employee has supported, either wholly or in part, for the period of one year prior to the date
of the injury, and except that the Secretary may, at his option or upon the application of the insurance carrier shall,
commute all future installments of compensation to be paid to such aliens by paying or causing to be paid to them
one-half of the commuted amount of such future installments of compensation as determined by the Secretary.

§ 933. Compensation for injuries where third persons are liable

(a) Election of remedies

If on account of a disability or death for which compensation is payable under this chapter the person entitled to
such compensation determines that some person other than the employer or a person or persons in his employ is liable
in damages, he need not elect whether to receive such compensation or to recover damages against such third person.

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPersonal InjuriesDeath ActionsDeath on the High Seas ActGeneral OverviewAdmiralty LawPersonal
InjuriesMaritime Workers' ClaimsJones ActGeneral OverviewWorkers' Compensation & SSDIMaritime Workers'
ClaimsCompensabilityLongshore & Harbor Workers' Compensation ActGeneral OverviewWorkers' Compensation &
SSDIRemedies Under Other LawsFederal Employees' Compensation Act
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§ 111. In General.

Crimes committed within the admiralty jurisdiction are governed by the common law and relevant statutes enacted at
the place where the crime occurs unless otherwise specified in the acts. The international ramifications of criminal acts
are discussed in the section entitled "Jurisdiction," and the problems encountered with regard to prosecution within the
United States are covered in the section entitled "Venue." Those crimes of particular maritime interest have been
singled out for special discussion while those which are deemed maritime solely by virtue of their occurrence within the
admiralty have been dealt with summarily. No attempt has been made to cover the vast array of negligent acts which
subject the wrongdoer to statutory fines. Rather, the concern lies with those acts which would generally have been
recognized as crimes under the common law and which, for the most part, carry the possible penalty of both a fine and a
prison sentence.

In addition to penal statutes enacted by Congress which specifically relate to admiralty and maritime activities, n1 18
U.S.C. § 13 was enacted as a catch-all, applying the laws of the states to acts not otherwise made punishable by federal
statutes. n2

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawForfeitures & PenaltiesGeneral OverviewAdmiralty LawForfeitures & PenaltiesCriminal
ForfeituresAdmiralty LawPractice & ProcedureJurisdictionCriminal Law & ProcedureCriminal OffensesVehicular
CrimesAir & Water Craft ViolationsGeneral Overview

FOOTNOTES:
(n1)Footnote 1. See § 122 for specific statutes.

(n2)Footnote 2. "Whoever within or upon any of the places now existing or hereafter reserved or acquired as
provided in section 7 of this title, is guilty of any act or omission which, although not made punishable by any
enactment of Congress, would be punishable if committed or omitted within the jurisdiction of the State, Territory,
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Possession, or District in which such place is situated, by the laws thereof in force at the time of such act or omission,
shall be guilty of a like offense and subject to a like punishment."

See § 122 for text of 18 U.S.C. §7.
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§ 112. Jurisdiction.

a. Jurisdiction: Territorial.

[1] Jurisdictional Bases in United States Law.

It is crucial to the prosecution and defense of any alleged crime that the jurisdiction over subject matter and person be
clearly established.

Article 3 § 2 of the United States Constitution, n1 which extends the judicial power to "all cases of admiralty and
maritime jurisdiction," logically confers on Congress the power to define and punish offenses perpetrated by citizens of
the United States on board one of its merchant vessels lying in navigable waters within the territorial limits of another
sovereignty. This grant of judicial power to the government of the United States, in all cases of admiralty and maritime
jurisdiction, is without limitation and embraces criminal as well as civil acts. It is under this grant alone that the Federal
Government has the right to declare punishable a large class of offenses on the high seas. The criminal jurisdiction of
the courts of the United States is wholly statutory; n2 there are no common law offenses against the Federal
Government. n3 The extra-territorial character of the act at which punishment is aimed must be clearly set forth in an
Act of Congress, otherwise jurisdiction is limited to the actual and constructive territory of the United States. n4 The
special maritime and territorial jurisdiction of the United States is defined in 18 U.S.C. § 7. n5 It includes the high seas
and "any other waters within the admiralty and maritime jurisdiction of the United States and out of the jurisdiction of
any particular State. ..." It then adds: "and any vessel belonging in whole or in part to the United States or any citizen
thereof, or to any corporation created by or under the laws of the United States ... when such vessel is within the
admiralty and maritime jurisdiction of the United States and out of the jurisdiction of any particular State." The
provision means that special maritime jurisdiction covers U.S. ships within the U.S. territorial waters and on the high
seas. This is also the interpretation adopted by the courts, according to which the special maritime jurisdiction does not
extend to foreign ships on the high seas but does extend to U.S. ships on the high seas. n6

Further confusion was created when Congress in 1984 enacted § 7(7) extending special maritime jurisdiction to "any
place outside the jurisdiction of any nation with respect to an offense by or against a national of the United States." n7
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Since § 7(1) already covers U.S. ships on the high seas, the only logical interpretation seems to be that § 7(7) was
intended to extend special maritime jurisdiction to foreign ships on the high seas. n8

"State" has been held to mean the individual states comprising the United States. Therefore, where an offense is
committed within the particular waters of a particular state, that state has jurisdiction and not the federal government. n9

It should also be noted that certain criminal offenses can be prosecuted without resort to special maritime jurisdiction.
n10

[2] Jurisdictional Bases Under International Law.

The authority of a nation to exercise jurisdiction over maritime crimes may be limited by treaty, or by recognition of
generally accepted principles of international law.

The United States is a party to all of the conventions adopted by the First United Nations Law of the Sea Conference in
1958. The United Nations Convention on the Law of the Sea (1982) (LOS Convention) was adopted at the Third United
Nations Conference on the Law of the Sea (UNCLOS III). n11 For many years, however, the United State refrained
from signing the LOS Convention due to opposition to Part XI of the document which dealt with provisions concerning
the deep seabed regime. On July 28, 1994, the United Nations General Assembly adopted a new Agreement Relating to
the Implementation of Part XI of the LOS Convention to the United States Senate for advice and consent leading to
eventual ratification. n12

Under international law, conflicting claims of either exclusive or concurrent jurisdiction are generally grounded on the
following principles:

[F]irst, the territorial principle, determining jurisdiction by reference to the place where the offense
is committed; second, the nationality principle, determining jurisdiction by reference to the nationality or
national character of the person committing the offense; third, the protective principle, determining
jurisdiction by reference to the national interest injured by the offense; fourth, the universality principle,
determining jurisdiction by reference to the custody of the person committing the offense; and fifth, the
passive personality principle, determining jurisdiction by reference to the nationality or national
character of the person injured by the offense. n13

[3] The Territorial Principle.

This section focuses on jurisdiction based on the territorial principle, and will discuss the application of other principles
of jurisdiction in the context of maritime crimes.

That a state may exercise jurisdiction with respect to all persons or things within its territory is a well established
principle of international law. n14 The Supreme Court first established the territorial principle in 1812, when Marshall,
C.J. declared:

The jurisdiction of the nation within its own territory is necessarily exclusive and absolute. It is
susceptible of no limitation not imposed by itself. Any restriction upon it, deriving validity from an
external source, would imply a diminution of its sovereignty to the extent of restriction, and an
investment of the sovereignty to the same extent in that power which could impose such restriction. All
exceptions, therefore, to the full and complete power of a nation within its own territories, must be traced
up to the consent of the nation itself. n15

In the maritime context, the Court held later that when a merchant vessel of one country enters the port of another for
the purposes of trade, it subjects itself to the laws of that place, n16 unless by treaty or otherwise the two reach an
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alternate agreement or understanding. n17

[4] The Flag State Rule: Variation of the Territorial Principle; Nationality of Vessels.

Derived from the territorial principle is the so-called "flag-state rule," i.e., ships on the high seas are regarded as the
extension of the territory of their flag state and placed under the exclusive jurisdiction of the latter by customary
international law and international conventions. n18 This principle has been consistently upheld by United States courts.
n19 The flag-state rule is so pervasive that under certain circumstances the flag state's jurisdiction extends even into the
territorial waters of another state. n20

Thus the flag state's jurisdiction should be allowed, as a matter of comity, to prevail over that of the territorial state, n21
unless "the peace or dignity of the country, or the tranquility of the port" is threatened. n22 Even where the tranquility
of the port is involved, if the affected nation does not assert its jurisdiction, the flag-state has the right to try the case in
accordance with its own laws and regulations. n23 Under unusual circumstances called "distress," foreign vessels
entering a state's territorial waters are ordinarily accorded immunity from administration of local customs laws.
However, distress requires a sense of urgency in seeking refuge and not just entry as a "mere matter of convenience in
making repairs or in avoiding a measure of difficulty in navigation." Additionally, the vessel seeking refuge must act in
good faith. If its presence near the territorial limit can be attributed to illegal activities, no immunity from seizure will
be granted, even if its entrance into port is necessitated by a condition of distress. n24

Critical to the function of the flag-state rule is the determination of a ship's nationality. Internationally, the matter is
governed by Art. 4-5 of the 1958 Convention on the High Seas, n25 and Art. 90-91 of the LOS Convention (1982), both
of which base nationality of a ship on its registry in a nation and require some genuine link between the two. n26

The requirement of a "genuine link" between the flag state and the ship has been a source of uncertainty. The Report of
Senate Committee on Foreign Relations (1960) pointed out:

The International Law Commission did not decide upon a definition of the term "genuine link." This
article as originally drafted by the Commission would have authorized other states to determine whether
there was a "genuine link" between a ship and the flag state for purposes of recognition of the nationality
of the ship.

(Because of objection by the United States and 29 other states, this power was eliminated.) Thus,
under the Convention on the High seas, it is for each state to determine how it shall exercise jurisdiction
and control in administrative, technical and social matters over ships flying its flag. The "genuine link"
requirement need not have any effect upon the practice of registering American built or owned vessels in
such countries as Panama or Liberia. The existence of a "genuine link" between the state and the ship is
not a condition of recognition of the nationality of a ship, that is, no state can claim the right to determine
unilaterally that no genuine link exists between a ship and the flag state. Nevertheless, there is a
possibility that a state, with respect to a particular ship, may assert before an agreed tribunal, such as the
International Court of Justice, that no genuine link exists. In such event, it would be for the Court to
decide whether or not a "genuine link" existed. n27

There have been controversies over the provision in the special maritime jurisdiction granting statute which allows
United States jurisdiction over ships only partially owned by United States citizens, 18 U.S.C. § 7(1). But case law has
upheld that provision. n28

The United States has asserted the right to use force in the suppression of maritime trade deemed harmful to national
interests. In such cases, the use of naval power, under the guise of either the United States Navy or Coast Guard, is
largely a political question rather than a judicial one. The United States may, however, choose to assert jurisdiction over
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a foreign flagged vessel pursuant to 46 U.S.C. app. § 1903(c)(1)(C) which provides such authority "where the flag
nation has consented or waived objection to the enforcement of United States law by the United States." n29

In certain circumstances a vessel is neither registered under the flag of the United States nor any other recognized
sovereign. A stateless vessel on the high seas may thus be subjected to the jurisdiction of any nation and is considered
an "international pariah." n29a The United States may exercise jurisdiction over such vessels and those on board
without evidence of a nexus with an American interest or activity and may search these vessels upon a reasonable
suspicion of illegal activity. n30 A vessel which attempts to gain the benefit of more than one flag registry will also be
denied the status accorded to foreign vessels and will be deemed a stateless vessel under 46 U.S.C. App. § 1903(c) (1).
n31

[5] Zones Covered by Territorial Jurisdiction of the Coastal State.

Under the LOS Convention, a coastal state may exercise jurisdiction over the following coastal zones: 1) Territorial
Sea, 2) the Contiguous Zone, 3) the Continental Shelf, 4) the Exclusive Economic Zone. n32

[i] Territorial Waters.

Consistent with the applicable provisions of the LOS Convention, n33 The United States at present claims the limit of
its territorial seas extending to 12 nautical miles from the baselines of the United States, subject to the right of innocent
passage accorded to the ships of all countries and the right of transit passage through international straits accorded to
ships and aircrafts of all countries. n34

[ii] Contiguous Zone.

Beyond the territorial seas lies the contiguous zone. Asa party to the Convention on the Territorial Sea and Contiguous
Zone of 1958, the United States claimed a twelve-mile contiguous zone before the LOS Convention of 1982. Although
the United States has declared its intention to accept most of the provisions of the Convention as statements of
customary law binding upon them apart from the Convention, no official declaration has been made to extend its
contiguous zone to 24 miles as the LOS Convention permits. n35

[iii] Continental Shelf.

The United States began to claim sovereignty over the continental shelf in the Truman Proclamation in 1945. The 1958
Convention on the Continental Shelf defined the shelf as "the seabed and subsoil of the submarine areas adjacent to the
coast, but outside the area of the territorial sea." n36

The coastal states can exercise sovereign rights over the continental shelf only for the purpose of exploring it and
exploring its natural resources. n37 Such rights do not affect the legal status of the superjacent waters or of the air space
above these waters. n38

[iv] Exclusive Economic Zone.

Under the LOS Convention, the Exclusive Economic Zone ("EEZ") comprises an area beyond and adjacent to the
territorial sea up to a limit of 200 nautical miles from the baselines from which the breadth of the territorial sea is
measured. In the EEZ, the coastal state has sovereign rights for the purpose of exploring and exploiting, conserving and
managing the natural resources. n39 It may take such measures, including boarding, inspection, arrest and judicial
proceedings, as may be necessary to ensure compliance with the laws and regulations enacted by it in conformity with
the Convention. n40 A state's limited sovereignty over its exclusive economic zone is limited by other states' full
sovereignty over their territorial waters. n41
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A coastal state has jurisdiction to adopt laws and regulations for the enforcement of "generally acceptable international
rules and standards established through the competent international organization or general diplomatic conference" for
the prevention, reduction, and control of pollution from ships of other states. It can also enforce its own laws and
regulations adopted in accordance with applicable international rules and standards, with respect to a violation occurring
within its territorial sea or exclusive economic zone. n42

Such enforcement measures could be taken when the ship accused of the violation is voluntarily within a port or at an
offshore terminal of the state. If the ship is not in port, but is navigating in the exclusive economic zone or territorial sea
of the coastal state, the latter may require the ship to give information regarding its identity and other information
required to establish whether a violation has occurred. Depending upon the seriousness of the violation, the state may
undertake physical inspection of the ship or institute proceedings, including detention of the ship in accordance with its
laws. But the ship must be allowed to proceed on its journey as soon as it has furnished appropriate bond or other
financial security. n43

[6] "Hot Pursuit" and "Hovering".

"Hot pursuit" and "hovering" are also concepts which enable nations to exercise territorial jurisdiction beyond their
territorial limits. The right of hot pursuit permits a nation to follow a vessel that it has reason to believe has violated its
laws on to the high seas. Article 23 of the Convention on the High Seas imposes the following conditions upon hot
pursuit: (1) the pursuit must have commenced when the offending vessel or one of its boats was within the internal
waters, territorial waters, or contiguous zone of the pursuing state; (2) pursuit may continue only so long as it is
uninterrupted; and (3) pursuit must cease as soon as the offending vessel enters the territorial sea of its own country or
that of another state. n44 These provisions are essentially unchanged in Article 111 of the LOS Convention, except that
the latter extends the doctrine of hot pursuit, mutatis mutandis, to violations in the exclusive economic zone or on the
continental shelf. n45

The so-called "hovering acts" originated in the United Kingdom during the early seventeen hundreds and were laws
which authorized the search and seizure of British and foreign vessels on the high seas suspected of smuggling. While
these laws were repealed in the United Kingdom in 1876 as an encroachment on the freedom of the seas, the United
States continued to assert this right over foreign vessels on the high seas. n46

b. Jurisdiction: Non-Territorial.

Section 112a discussed the application of the territorial principle of jurisdiction in the context of maritime crimes and
the extension of the principle by the flag-state rule to ships on the high seas. Thus, within its territorial boundaries, a
state may assert jurisdiction over all ships flying its own flag under all circumstances and ships flying foreign flags
under some circumstances. A flag state, on the other hand, has exclusive jurisdiction not only over ships flying its flags
on the high seas and crimes committed on board them, but also over such ships within the territorial boundaries of
another state under some circumstances. The question remains unsettled, however, when a state that is neither the
territorial/port state nor the flag state, wishes to assert criminal jurisdiction under some exceptional circumstances. This
section discusses several alternative jurisdictional bases and their present or potential application in the context of
maritime crimes. n47

[1] The Objective Territorial (Effect) Principle.

While reluctant to ascribe extraterritorial effect to penal statutes, U.S. courts have resorted to the objective territorial
principle as a means of expanding the power to control activities detrimental to American interests. According to this
principle, a state has jurisdiction over acts done outside it, but intended to produce and producing detrimental effects
within it. n48 In a sense, this principle is derived from the territorial principle of jurisdiction and different from the latter
only in its emphasis on the effect, rather than the initiation, of a crime as the key event relating to the territory. It should
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be distinguished from the protective principle, n49 since assertion of jurisdiction based on the protective principle does
not require any element of the crime to have occurred in the asserting jurisdiction. All of the elements of the crime
could be situated in a foreign country. Jurisdiction exists only because these actions have a potentially adverse effect
upon the security of the state or its governmental functions. Thus the scope of objective territorial jurisdiction is by
definition broader than that of protective jurisdiction. n50

Courts have resorted to the effect principle in interpreting 18 U.S.C. § 7 as covering non-terrorist crimes committed
aboard foreign aircraft leaving or returning to the United States while flying above the high seas. n51 Can one somehow
extend this interpretation by analogy to foreign ships on the high seas leaving or returning to the United States, or even
attracting its major business from the United States, such as carrying U.S. tourists? This seems to be the view taken in
the Restatement (Revised) of Foreign Relations, according to which, the United States would have jurisdiction over a
hijacking over the high seas by a national of State X of an aircraft of State Y bound for the United States. An important
qualification here, of course, is that at the time of the crime, the ship must be engaging in something related to the
commerce of the United States. n52

[2] The Nationality Principle: Jurisdiction Based On Offender's Nationality.

While Article 92 of the LOS Convention provides that "ships" on the high seas are subject to the exclusive jurisdiction
of the flag-state on the high seas, Article 97 provides that in the event of collision or other incidents of navigation
involving penal responsibility, both the flag state and the state of offender's nationality can exercise jurisdiction over the
persons involved. n53 It often happens that when a state asserts jurisdiction over its citizens charged with committing an
offense beyond its territories, it resorts to both the objective territorial principle and the nationality principle. n54 The
Supreme Court has stated:

[A]side from the question of the extent of control which the United States may exert in the interest
of self-protection over waters near its borders, although beyond its territorial limits, the United States is
not debarred by any rule of international law from governing the conduct of its own citizens upon the
high seas or even in foreign countries when the rights of other nations or their nationals are not infringed.
... n55

[3] The Protective Principle: Jurisdiction Based On the Asserting State's Interest.

As mentioned earlier, the protective principle of jurisdiction may be asserted where an offense is directed against the
security of a state or a limited class of its interests. n56 While such assertion is sometimes made in combination with the
nationality principle, n57 it can be made even if a crime is committed outside the territory of a state by a person not its
national. In United States v. Rodriguez, n58 the court asserted the right of the U.S. government to punish those outside
its jurisdiction committing offenses directly affecting its capacity as a sovereign should they later be found within the
United States. n59

By definition, the scope of protective jurisdiction is very narrow in the context of maritime crimes and is usually limited
to drug law violations and terrorist acts.

[4] The Universal Principle: Jurisdiction Based On the Right Of Any Nation To Punish Universal Offenses.

Certain conduct, e.g., slave trade, piracy, or more recently, war crimes, genocide, hijacking of aircraft and certain other
forms of terrorism, is recognized by the international community as crime against humanity, and as such is punishable
by all states. n60 The universal principle, as the protective and passive personality principles, is afforded an independent
jurisdictional basis in a number of recent multilateral conventions relating to punishment and extradition of persons
guilty of specified crimes, such as hijacking, hostage taking, and terrorism. n61 Article 105 of the LOS Convention
provides:
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On the high seas, or in any other place outside the jurisdiction of any State, every State may seize a
pirate ship or aircraft, or a ship or aircraft taken by piracy and under the control of pirates, and arrest the
persons and seize the property on board. The courts of the State which carried out the seizure may decide
upon the penalties to be imposed, and may also determine the action to be taken with regard to the ships,
aircraft or property, subject to the rights of third parties acting in good faith. n62

Although its scope has expanded rapidly since the end of World War II, jurisdiction based on the universal principle is
still limited to those offenses that are universally condemned and are sought to be suppressed through international
cooperation, as reflected in widely accepted international agreements and resolutions of international organizations. n63

[5] Passive Personality Principle: Jurisdiction Based On the Nationality Of the Victim.

[i] Generally.

Internationally, jurisdiction based solely on the nationality of the victim is the most controversial and least accepted
jurisdictional basis. n64 With few exception, the United States remained hostile to it until the 1980's. n65

In the past decade or so, however, increasing terrorist attacks against U.S. nationals abroad and the reluctance of foreign
governments to prosecute the perpetrators on any jurisdictional ground whatever have led Congress to enact several
extraterritorial criminal jurisdiction statutes utilizing the passive personality principle as one of the jurisdictional bases.
Some of these statutes give the United States criminal jurisdiction over crimes committed aboard foreign ships on the
high seas.

As part of the Comprehensive Crime Control Act of 1984, 18 U.S.C. § 1203(b)(1)(A) was enacted to implement the
Convention Against Taking of Hostages and was used by the United States to assert jurisdiction over the Palestinian
terrorist hijackers who murdered an American citizen aboard the Italian flag cruise ship, the Achille Lauro. n66

Following the Achille Lauro incident, Congress passed 18 U.S.C. § 2331 as part of the Omnibus Diplomatic Security
and Anti-Terrorism Act of 1986. This section gives the United States criminal jurisdiction over foreign nationals found
outside the United States who kill, attempt or conspire to kill a United States national, or who engage in physical
violence with intent to cause, or with resulting serious bodily injury to a United States national. n67

The Achille Lauro incident also prompted the adoption in Rome of the 1988 IMO Convention for the Suppression of
Unlawful Acts against the Safety of Maritime Navigation. n68 The United States signed the treaty, but Congress has yet
to ratify it. n69

Like the Hostages Convention, this convention provides for jurisdiction based on the nationality of the victim and on
the target state. n70

However, as these statutes and conventions are limited to terrorist acts intended to coerce the victim's state, the latter
can assert jurisdiction under both the protective principle and universal principle without any need to resort to the
passive personality principle. Only when the situation is limited to injury to its nationals does assertion of jurisdiction
under the passive personality principle become necessary.

[ii] 1984 Crime Control Act § 7(7).

In 1984, Congress added subsection (7) to 18 U.S.C. § 7 as part of the Crime Control Act, extending the special
maritime and territorial jurisdiction of the United States to "any place outside the jurisdiction of any nation with respect
to an offense by or against a national of the United States." If "any place" here includes foreign ships on the high seas,
then § 7(7) gives the United States jurisdiction over most crimes committed on board such ships, to which the special
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maritime jurisdiction applies. n71

Of course one could argue that "any place outside the jurisdiction of any nation" should not include foreign ships on the
high seas since, pursuant to the flag-state rule, they are under the jurisdiction of the nations whose flags they fly. If it
was Congress' intention to encroach on the flag-state rule, one could further argue, that it would have made its intention
more explicit, since such a wholesale acceptance of passive personality jurisdiction outside the context of terrorism
would be a reversal of the U.S. position for more than a century, and a change to the current regime of international law.

On the other hand, if "any place outside the jurisdiction of any nation" does not cover foreign ships on the high seas,
what does it cover? Does it cover a ship that flies no flag or several flags or the flag of a country other than the one
under which it is registered? Or perhaps it is meant to refer to an area of the surface or an island of the high seas? But
such "places" were covered by the special maritime jurisdiction under 18 U.S.C. Sec. 7 as it was originally enacted. n72
Why would Congress bother to reaffirm a jurisdiction the United States had already had? n73

[6] Adoption of the Passive Personality Principle in Certain Maritime Crimes.

Assuming that Congress has cherished no intention in any statute to contradict the flag-state rule under international
law, nevertheless there are some strong policy reasons justifying efforts by the United States to seek modification of the
flag-state rule at the international level.

The flag-state rule was established upon the premise that the activities of a ship should be governed by the state that has
the strongest ties to it and the greatest stake in its fate. Due to lack of effective international and national regulation over
ship registry, however, most ships sailing on the world's oceans today fly the flags of a few small countries (Panama,
Liberia, Honduras, etc.) without any genuine relationship to them. Frequently, ship owners fly the flags of these "open
registry (OR) countries" precisely because governments in these countries have neither the willingness nor the resources
to effectively prescribe and enforce laws or regulations against them. With little effective regulation, certain maritime
industries, particularly cruise ships, have been operated with substandard safety and crime control conditions. n74

While the problem was recognized during the United Nations Conference on the Law of the Sea, efforts to deal with it
under the current regime of the UN LOS Convention have been limited to strengthening the requirement that a genuine
link exist between the ship and the flag country. n75 But because no disciplinary measures exist that put pressure on the
registry states to be more responsible in administering the affairs of ships flying their flags, such states have little
incentive to become more involved in such matters. n76 Given the economic benefit derived from the existing
international system of ship registry, it would be unrealistic to expect a dramatic improvement in the
flag-of-convenience situation in the near future.

Under the current LOS regime, if the flag-state refuses to effectively prosecute the perpetrator of a maritime crime, no
matter how serious it is, the victim's state has no recourse other than requesting the flag state to investigate the matter or
bringing a complaint in front of the International Court of Justice. n77 It is questionable how often a state would resort
to these avenues of relief for individual cases involving its nationals, absent any concern with the state's national
security. Thus as long as the flag of convenience problem remains unsolved, strict adherence to the flag-state rule
inevitably results in some victims of maritime crimes being unable to seek legal protection by any state. n78 Such
injustice could hardly have been the expectation and desire of those who laid down the rule in the first place. On the
other hand, allowing wholesale abandonment of the flag-state rule would seriously infringe on the sovereignty of the
flag states and create more problems than it would solve.

One way to deal with the dilemma would be to give the victim's state supplementary jurisdiction over serious maritime
crimes aboard foreign flag vessels on the high seas where the flag state refuses or is unable to investigate and prosecute
the matter within a reasonable time. Since the flag state still has the prior right to prosecute the matter, the flag-state rule
is merely supplemented, not abrogated. Certainly, this would lead to infringement on the flag states' sovereignty to some
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degrees. This type of overlapping jurisdiction would seem to be better than a gap in jurisdiction. n79 Allowing the
passive personality principle to play the function of a gap filler would provide sufficient protection for the victims of
maritime crimes without causing serious erosion of the flag-state rule. It might even result in curtailing the incentives of
shipowners to register in the OR countries except in cases where the economic benefit derived from a
flag-of-convenience goes beyond the mere advantage of escaping criminal prosecution.

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPractice & ProcedureConstitutional AuthorityAdmiralty LawPractice &
ProcedureJurisdictionConstitutional LawThe JudiciaryJurisdictionMaritime JurisdictionInternational LawSovereign
States & IndividualsHuman RightsTerrorismInternational LawTerritorial Boundaries

FOOTNOTES:
(n1)Footnote 1. U.S. Const., Art. 3, § 2:

"Extent of judicial power--Supreme Court--Trial and places of trial.--The judicial power shall extend to all Cases, in
Law and Equity,arising under this Constitution, the Laws of the United States, and Treaties made, or which shall be
made, under their Authority;--to all cases affecting Ambassadors, other public Ministers and Consuls;--to all Cases of
admiralty and maritime jurisdiction. ..."

(n2)Footnote 2. Manchester v. Mass., 139 U.S. 240, 11 S. Ct. 559, 35 L. Ed. 159 (1890) (State regulation of
fisheries in navigable waters within its territory).

(n3)Footnote 3. United States v. Eaton, 144 U.S. 677, 12 S. Ct. 764 (1892) .

(n4)Footnote 4. American Banana Co. v. United Fruit, 213 U.S. 347, 29 S. Ct. 511 (1908) (Laws are presumed to
be territorial in scope unless otherwise indicated); United States v. Bowman, 260 U.S. 94 (1922) (Jurisdiction may be
implied from the purpose motivating Congress' enactments and will be asserted absent specific declaration in the case of
a conspiracy to defraud the United States government by presenting false claims for payment committed upon the high
seas.)

(n5)Footnote 5. See § 122, infra, for text of statute.

(n6)Footnote 6. United States v. Holmes, 18 U.S. (5 Wheat.) 412, 5 L. Ed. 122 (1820) (18 U.S.C. § 7 extends to
the high seas, but does not cover foreign vessels); United States v. Cadena, 585 F.2d 1252 (5th Cir.1978) , reh'g
denied, 588 F.2d 100 (18 U.S.C. § 7 does not extend jurisdiction of the United States to a foreign vessel more than 200
miles from shore); see also Assistant Attorney General, Criminal Division, letter to the Legal Adviser, May 9, 1960,
MS. Department of State, file 981.75Tsangarakis, George/3-3160: "... The special maritime and territorial jurisdiction of
the United States generally extends to vessels owned by a citizen or corporation of the United States, and not to vessels
of foreign ownership."

See United States v. Plummer, 221 F.3d 1298 (11th Cir. 2000) (Prohibition against smuggling can be enforced
against American citizens based entirely on acts which occurred outside the United States); United States v. Zhou
Liang, 224 F.3d 1057, 2000 AMC 2833 (9th Cir. 2000) (A criminal act which begins on the high seas falls under the
jurisdiction of 18 U.S.C. § 3238 as "begun or committed upon the high seas," and venue is appropriate in the
jurisdiction where the vessel is first brought into the United States).

(n7)Footnote 7. See n.5 supra.

(n8)Footnote 8. See Lowenfeld, U.S. Law Enforcement Abroad: The Constitution And International Law, 83
A.J.I.L. 880, 887-888 (1989) . Such an interpretation is subject to question, however, in light of established U.S. stand
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on the issue for more than a century and lack of any indication in documented legislative history that § 7(7) was
intended to reverse that position. See discussion at infra, § 112b[5].

(n9)Footnote 9. Ex parte O'Hare, 179 F. 662 (2d Cir. 1910) (Assault within Buffalo Harbor Line on board vessel
belonging to the United States or one of its citizens is subject to state and not federal jurisdiction.); State v. Stepnasky,
761 So. 2d 1027, 2000 AMC 1893 (Fla. 2000) (State statute asserting special maritime criminal jurisdiction to punish
offenses committed outside the state's territorial waters on cruise ships does not violate the Supremacy Clause or
otherwise infringe on federal treaty power or admiralty jurisdiction where the offender has not been prosecuted for the
same crime by the United States).

(n10)Footnote 10. U.S. v. Arra, 630 F.2d 836 (1st Cir. 1980) (Offense of possession of marijuana with intent to
distribute it in the United States and attempted importation of marijuana need not occur within special maritime and
territorial jurisdiction as defined in 18 U.S.C. § 7 so as to constitute offenses against the United States).

(n11)Footnote 11. Entered into force on November 16, 1994.

(n12)Footnote 12. United Nations Convention on the Law of the Sea, with Annexes, and the Agreement Relating
to the Implementation of Part XI of the United Nations Convention on the Law of the Sea, with Annex, Oct. 7, 1994, S.
Treaty Doc. No. 103-39, 103d Con., 2d Sess. (1994); see also, Charney, Entry Into Force of the 1982 Convention on the
Law of the Sea, 35 Va. J. Int'l L. 381 (1995).

(n13)Footnote 13. United States v. Rodriguez, 182 F.Supp. 479 (S.D. Cal. 1960) , modified, 288 F.2d 545 (9th
Cir. 1961) (citing Harvard Research in International Law, Draft Convention on Jurisdiction with Respect to Crime, 29
Am. J. Int'l L. Supp. (1935)).

(n14)Footnote 14. See Restatement (Revised), § 402; see also the Harvard Research, supra , note 13.

(n15)Footnote 15. The Schooner Exchange v. M'Faddon, 11 U.S. (7 Cranch) 116, 136 (1812) .

(n16)Footnote 16. Wildenhus' Case, 120 U.S. 1, 7 S. Ct. 385, 30 L. Ed. 565 (1887) (the United States had
jurisdiction over Belgian national who had killed countryman on board Belgian vessel moored at a New Jersey dock).

(n17)Footnote 17. United States v. Robertson, 1957 A.M.C. 846 (U.S.C.M.A. 1955) (administrative agreement
between United States and Japan gave the United States exclusive jurisdiction over offenses committed by members of
U.S. forces in Japan).

(n18)Footnote 18. Article 92 of the LOS Convention and article 11 of the 1958 Convention on the High Seas.
These two conventions effectively overruled the holding of the Permanent Court of International Justice in the famous
Lotus Case, S.S. Lotus (France v. Turkey), P.C.I.J. Ser. A. No. 10, 2 Hudson, World Ct. Rep. 20 (1927).

(n19)Footnote 19. United States v. Rogers, 150 U.S. 249, 264, 14 S. Ct. 109, 37 L. Ed. 1071 (1893) (A vessel of
the United States is an extension of the territory of the United States); United States v. Arra, 630 F.2d 836 (1st Cir.
1980) (vessels have the nationality of the nation whose flag they are entitled to fly and are subject to that nation's
jurisdiction when on the high seas); see also United States v. One (1) 43 Foot Sailing Vessel, 405 F. Supp. 879 (S.D.
Fla. 1975) .

(n20)Footnote 20. The United States had the power to define and punish crimes "committed on vessels of the
United States while on the high seas, and crimes of every grade committed on them while in foreign territorial waters."
United States v. Flores, 289 U.S. 137, 149-150, 53 S. Ct. 580, 582, 77 L. Ed. 1086 (1933) ; Nixon v. United States, 352
F.2d 601, 602 (5th Cir. 1965) .

(n21)Footnote 21. United States v. Rodgers, 150 U.S. 249, 14 S. Ct. 109, 37 L. Ed. 1071 (1893) (Assault by
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American citizen on board American vessel within the territorial limits of Canada could be tried in United States).

(n22)Footnote 22. See United States v. Reagan, 453 F.2d 165 (6th Cir. 1971) , cert. denied, 406 U.S. 946 (1971)
(An American citizen was killed by fellow crewman on U.S. vessel while in German port. Although taken into custody
by German authorities, no warrant of arrest was issued and Germany was deemed to have declined to assert jurisdiction.
"In the absence of any controlling treaty provision, and any assertion of jurisdiction by the territorial sovereign, it is the
duty of the courts of the United States to apply to offenses committed by its citizens on vessels flying its flag its own
statutes interpreted in the light of recognized principles of international law."

(n23)Footnote 23. United States v. Flores, 289 U.S. 137 (1933) (The jurisdiction asserted by the sovereignty of the
port must prevail over that of the vessel, at least in the case of major crimes affecting the peace and tranquility of the
port).

(n24)Footnote 24. The Brig Concord, 13 U.S. (9 Cranch) 387, 3 L. Ed. 768 (1815) ; The New York, 16 U.S. (3
Wheat.) 59, 4 L. Ed. 333 (1818) ; see also Harvard Research in International Law, Draft Convention of the Law of
Territorial Waters, 23 A.J.I.L. Spec. Supp. 241 (1929).

For allocation of jurisdiction between the territorial state and the flag state over acts committed on foreign vessels in
the territorial sea, see article 27 of the 1982 LOS Convention, which is essentially the same as Art. 19 of the 1958
Convention on the High Seas. For jurisdiction over vessels on the high seas, see article 97 of the 1982 LOS Convention,
which is identical to Art. 11 of the 1958 Convention of the High Seas, and Restatement (Revised), § 502.

(n25)Footnote 25. Law of the Sea Conference, Art. 19 states:

1. The criminal jurisdiction of the coastal State should not be exercised on board a foreign ship passing through the
territorial sea to arrest any person or to conduct any investigation in connection with any crime committed on board the
ship during its passage, save only in the following cases:

(a) If the consequences of the crime extend to the coastal State; or

(b) If the crime is of a kind to disturb the peace of the country or the good order of the territorial sea; or

(c) If the assistance of the local authorities has been requested by the captain of the ship or by the consul of the
country whose flag the ship flies; or

(d) If it is necessary for the suppression of illicit traffic in narcotic drugs.

2. The above provisions do not affect the right of the coastal State to take any steps authorized by its laws for the
purpose of an arrest or investigation on board a foreign ship passing through the territorial sea after leaving internal
waters.

3. In cases provided for in paragraphs 1 and 2 of this article, the coastal State shall, if the captain so requests, advise
the consular authority of the flag State before taking any steps, and shall facilitate contact between such authority and
the ship's crew. In cases of emergency this notification may be communicated while the measures are being taken.

4. In considering whether or how an arrest should be made, the local authorities shall pay due regard to the interests of
navigation.

5. The coastal State may not take any steps on board a foreign ship passing through the territorial sea to arrest any
person or to conduct any investigation in connection with any crime committed before the ship entered the territorial
sea, if the ship, proceeding from a foreign port, is only passing through the territorial sea without entering the internal
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waters.

See 6B Benedict for text of LOS Convention, Art. 27(1982).

(n26)Footnote 26. LOS Convention, Art. 90 states:

Every State, whether coastal or land-locked, has the right to sail ships flying its flag on the high seas.

Art. 91 states:

1. Every State shall fix the conditions for the grant of its nationality to ships, for the registration of ships in its
territory, and for the right to fly its flag.

Ships have the nationality of the State whose flag they are entitled to fly. There must exist a genuine link between the
State and the ship.

2. Every State shall issue to ships to which it has granted the right to fly its flag documents to that effect.

Articles 4 and 5 of the 1958 Convention are essentially the same as articles 90 and 91 of the LOS Convention, except
that to the "genuine link" requirement was added: "in particular, the State must effectively exercise its jurisdiction and
control in administrative, technical and social matters over ships flying its flag." This clause is now included among the
duties of the flag state in Art. 94 of the LOS Convention. For text of Art. 94 of the LOS Convention, see 6B Benedict.

(n27)Footnote 27. Executive Report No. 5--Law of the Sea Conventions,106 Cong. Rec. 11189, 11190 (86th
Cong., 2d Sess., May 26, 1960), cited in Henkin, International Law, 1238 (West 1986); see also McDougal & Burke,
The Public Order of the Oceans 1013-15, 1033-35, 1080-82, 1087-88, 1137-39(1962).

(n28)Footnote 28. Where vessel on which defendants were arrested on the high seas was owned at least partly by
citizen of United States, vessel was subject to special maritime jurisdiction of United States. U.S. v. Keller, 451 F.
Supp. 631 (D.P.R. 1978) .

(n29)Footnote 29. See United States v. Kurdyukov, 75 F.Supp. 2d 660 (S.D. Tex. 1999) (Consent of flag state
allows for United States jurisdiction over Panamanian vessel but does not extend Constitutional protections to crew
members who are foreign nationals); United States v. Bustos-Useche, 273 F.3d 622, 2002 AMC 114 (5th Cir. 2001)
(Flag state consent is prerequisite to United States jurisdiction and is valid if obtained at any time prior to trial).

(n30)Footnote 29a. United States v. Caicedo, 47 F.3d 370 (9th Cir. 1995) (International law "restrictions on the
right to assert jurisdiction over foreign vessels on the high seas and the concomitant exceptions have no applicability of
all nations by virtue of their status as "international pariahs.")

(n31)Footnote 30. United States v. Juda, 46 F.3d 961, 967 (9th Cir. 1995) (United States may properly exercise
jurisdiction over stateless vessel without meeting nexus requirement where arson was perpetrated by United States
citizens and a resident alien aboard a vessel under their control.)

(n32)Footnote 31. United States v. Passos-Paternina, 1991 A.M.C. 719, 722-23 (1st Cir. 1990) (Claim by Master
that vessel enjoyed both Columbian and Panamanian registry was sufficient to invoke application of the 1958
Convention on the High Seas which provides that "[a] ship which sails under the flags of two or more States, using them
according to convenience, may not claim any of the nationalities in question with respect to any other State, and may be
assimilated to a vessel without Nationality." Thus, the vessel was found to be "stateless" and under the proper
jurisdiction of the United States.); see also, United States v. Rosero, 42 F.3d 166, 171 (3d Cir. 1994) (Under the
Maritime Drug Law Enforcement Act which prohibits possession of controlled substances on vessels subject to the
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jurisdiction of the United States, the term "vessel without nationality" encompasses not only those vessels described in
the statute, but also other vessels as well. The Third Circuit found that a stateless vessel may also include one which
"lacks authorization to fly the flag of any recognized state.")

(n33)Footnote 32. Restatement (Revised), § 511:

Subject to §§ 512-15, a coastal state may exercise jurisdiction over the following coastal zones:

(a) The territorial sea: a belt of sea that may not exceed 12 nautical miles, measured from a baseline which is either
the low-water line along the coast, or the seaward limit of the internal waters of the coastal state or in the case of an
archipelagic state the seaward limit of the archipelagic waters;

(b) The contiguous zone: a belt of sea contiguous to the territorial sea that may not extend beyond 24 nautical miles
from the baselines from which the breadth of the territorial sea is measured;

(c) The continental shelf: the sea-bed and subsoil of the submarine areas that extend beyond the coastal state's
territorial sea

(i) throughout the natural prolongation of the state's land territory to the outer edge of the continental margin, subject
to certain limitations based on geological and geographical factors; or

(ii) to a distance of 200 nautical miles from the baselines from which the breadth of the territorial sea is measured,
where there is no continental margin off the coast or where the continental margin does not extend to that distance;

(d) The exclusive economic zone: a belt of sea beyond the territorial sea that may not exceed 200 nautical miles from
the baselines from which the breadth of the territorial sea is measured.

(n34)Footnote 33. U.N. Convention on the Law of the Sea (1982):

Article 3

Every State has the right to establish the breadth of its territorial sea up to a limit not exceeding 12 nautical miles,
measured from baselines determined in accordance with this Convention.

Article 5

Except where otherwise provided in this convention, the normal baseline for measuring the breadth of the territorial
sea is the low-water line along the coast as marked on large-scale charts officially recognized by the coastal State.

(n35)Footnote 34. Proclamation of the President About the Territorial Sea of the United States, No. 5928, 54 Fed.
Reg. 777 (December 27, 1988) ; 6B Benedict, Doc. 10-2.

The territorial sea of the United States henceforth extends to 12 nautical miles from the baselines of the United States
determined in accordance with international law.

In accordance with international law, as reflected in the applicable provisions of the 1982 United Nations Convention
on the Law of the Sea, within the territorial sea of the United States, the ships of all countries enjoy the right of innocent
passage and the ships and aircrafts of all countries enjoy the right of transit passage through international straits.

(n36)Footnote 35. Convention on the Territorial Sea and Contiguous Zone of 1958, Art. 24 states:
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1. In a zone of the high seas contiguous to its territorial sea, the coastal State may exercise the control necessary to:

(a) Prevent infringement of its customs, fiscal, immigration or sanitary regulations within its territory or territorial sea;

(b) Punish infringement of the above regulations committed within its territory or territorial sea.

2. The contiguous zone may not extend beyond twelve miles from the baseline from which the breadth of the
territorial sea is measured.

3. Where the coasts of two States are opposite or adjacent to each other, neither of the two States is entitled, failing
agreement between them to the contrary, to extend its contiguous zone beyond the median line every point of which is
equidistant from the nearest parts on the baselines from which the breadth of the territorial seas of the two States is
measured.

Article 33 of the LOS Convention (1982) is essentially the same as Art. 24 of the 1958 Convention, except that the
outer-limit of the zone is extended to 24 miles. See 6B Benedict for text of LOS Convention (1982), Art. 33.

(n37)Footnote 36. Convention on the Continental Shelf, Art. 1. For text of convention, see 6B Benedict.

The LOS Convention expands the zone to include:

the sea-bed and subsoil of the submarine areas that extends... throughout the natural prolongation of its land territory
to the outer edge of the continental margin, or to a distance of 200 nautical miles from the baselines from which the
breadth of the territorial sea is measured where the outer edge of the continental margin does not extend up to that
distance.

LOS Convention, Art. 76. For text, see 6B Benedict.

(n38)Footnote 37. LOS Convention, Art. 77. For text, see 6B Benedict.

(n39)Footnote 38. LOS Convention, Art. 78. For text, see 6B Benedict. Restatement (Revised) § 511, Comment b.

(n40)Footnote 39. LOS Convention, Art. 55-57. For text, see 6B Benedict.

(n41)Footnote 40. LOS Convention, Art. 73.

(n42)Footnote 41. Perez v. Bahamas, 482 F. Supp. 1208 (D.D.C. 1980) , aff'd, 652 F.2d 186 (D.C. Cir. 1980) ,
cert. denied, 454 U.S. 865, 102 S. Ct. 326, 70 L.Ed. 2d 166 (1980) (The United States district court could not exercise
jurisdiction over the Bahamas as result of incident in which plaintiff's minor son was injured when plaintiff's fishing
vessel was fired upon by Bahamian police boat within the Bahamas' territorial waters. The Fishery Conservation and
Management Act of 1976 (16 U.S.C. §§ 1801-1882) does not put all waters within the two hundred mile limit within the
"admiralty and maritime jurisdiction of the United States." Congress did not intend to change the existing territorial or
other ocean jurisdiction of the United States for all purposes other than the conservation and management of fishery
resources.).

(n43)Footnote 42. LOS Convention, Art. 211 (5) and 220 (1).

(n44)Footnote 43. Article 220(2)-(7). For provisions governing situations where the violating ship has stopped
voluntarily in the port or offshore terminal of another state, see Art. 218 and 228.

(n45)Footnote 44. Convention on the High Seas of 1958, Art. 23 states:
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1. The hot pursuit of a foreign ship may be undertaken when the competent authorities of the coastal State have good
reasons to believe that the ship has violated the laws and regulations of that State. Such pursuit must be commenced
when the foreign ship or one of its boats is within the internal waters or the territorial sea or the contiguous zone of the
pursuing State, and may only be continued outside the territorial sea or the contiguous zone if the pursuit has not been
interrupted. It is not necessary that, at the time when the foreign ship within the territorial sea or the contiguous zone
receives the order to stop, the ship giving the order should likewise be within the territorial sea or the contiguous zone.
If the foreign ship is within a contiguous zone, as defined in article 24 of the Convention on the Territorial Sea and the
Contiguous Zone, the pursuit may only be undertaken if there has been violation of the rights for the protection of
which the zone was established.

2. The right of hot pursuit ceases as soon as the ship pursued enters the territorial sea of its own country or of a third
State.

3. Hot pursuit is not deemed to have begun unless the pursuing ship has satisfied itself by such practicable means as
may be available that the ship pursued or one of its boats or other craft working as a team and using the ship pursued as
a mother ship are within the limits of the territorial sea, or as the case may be within the contiguous zone. The pursuit
may only be commenced after a visual or auditory signal to step has been given at a distance which enables it to be seen
or heard by the foreign ship.

4. The right of hot pursuit may be exercised only by warships or military aircraft, or other ships or aircraft on
government service specially authorized to that effect.

5. Where hot pursuit is effected by an aircraft (omitted).

6. The release of a ship arrested within the jurisdiction of a State and escorted to a port of that State for the purposes
of an enquiry before the competent authorities may not be claimed solely on the ground that the ship, in the course of its
voyage, was escorted across a portion of the high seas, if the circumstances rendered this necessary.

7. Where a ship has been stopped or arrested on thehigh seas in circumstances which do not justify the exercise of the
right of hot pursuit, it shall be compensated for any loss or damage that may have been thereby sustained.

(n46)Footnote 45. See 6B Benedict for text of LOS Convention, Art. 111(2).

Restatement (Revised), § 513, Comment g. International law permits a coastal state to engage in hot pursuit of a
foreign ship beyond the state's territorial sea if the state has good reason to believe that the ship violated the state's laws
or regulations within its internal waters or its territorial sea. Hot pursuit may begin in the contiguous zone for violation
of those regulations for which that zone was designed; it may begin in the exclusive economic zone or over the
continental shelf for violations of economic rights of the coastal state committed in that zone or on that shelf. Hot
pursuit may be exercised only by a warship, a military aircraft, or a duly authorized ship or aircraft clearly identifiable
as being on government service. The right of hot pursuit may be continued only if it has not been interrupted, and ceases
as soon as the ship pursued enters the territorial sea of its own state or of a third state.

(n47)Footnote 46. Church v. Hubbart, 6 U.S. (2 Cranch) 187 (1804) ; The Underwriters, 13 F.2d 433 (2d Cir.
1926) , aff'd, 274 U.S. 501, Treas. Dec. 42252 (1927) .

(n48)Footnote 47. For a brief discussion of the definitions of these jurisdictional principles, see ns. 13 and 14
supra.

(n49)Footnote 48. Restatement (Revised) § 403(2).

(n50)Footnote 49. This principle is discussed at § 112b[3] infra.
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(n51)Footnote 50. United States v. Keller, 451 F. Supp. 631 (D.P.R. 1978) .

(n52)Footnote 51. United States v. Wright-Barker, 784 F.2d 161, 168 (3d Cir. 1986) (the defendants foreign
citizens, after their ship was stopped approximately 200 miles east of New Jersey, were convicted under federal narcotic
laws by the trial court of possession of marijuana with intent to import it into the United States. The court of appeals
affirmed and stated that although the traditional rule of internal law was that a state could apply criminal jurisdiction to
acts committed outside its territorial borders only when an effect occurred within those borders, a recent change has
been noted and advocated by commentators that jurisdiction is valid even where an effect is intended but not
accomplished in the forum state's territory.

Restatement (Revised) § 403, Reporters' Note 9: So long as such jurisdiction is asserted "in relation to acts in the
commerce of the United States," the reporters noted, "exercise of criminal jurisdiction in these circumstances would not
seem unreasonable under Subsection (2), especially in the case of a serious offense, for example involving the use of
force. On the other hand, prosecution of an alien under the special maritime or aircraft jurisdiction for offenses such as
gambling or similar nonviolent crime committed on a foreign vessel might raise serious question under this section."
(emphasis added); United States v. Royal Caribbean Cruises, 11 F. Supp. 2d 1358, 1998 AMC 1817 (S.D. Fla. 1998)
(United States has jurisdiction over crime committed on high seas based on the doctrine of extraterritoriality where an
act committed abroad has an adverse effect within the United States).

(n53)Footnote 52. Id.

(n54)Footnote 53. Articles 92 and 97 are essentially the same as Art. 6 of the 1958 Convention on the High Seas.
For text of these articles, see 6B Benedict.

(n55)Footnote 54. Skiriotes v. State of Florida, 313 U.S. 69, 61 S. Ct. 924, 85 L. Ed. 1193, 1941 A.M.C. 825
(1940) (the Supreme Court affirmed defendant's conviction for violation of a state statute making it criminal to use
diving equipment in the taking of sponges off the coast of Florida, rejecting defendant's argument that he committed the
act beyond U.S. territorial waters. The Court concluded that Florida could regulate the conduct of its "citizens" upon the
high seas with respect to matters in which it had a legitimate interest when there was no conflict with acts of Congress.).

(n56)Footnote 55. Id.

(n57)Footnote 56. For definition see the Harvard Research, n.13 supra ; Restatement (Revised), Sec. 402(3).

(n58)Footnote 57. United States v. Bowman, 260 U.S. 94, 43 S. Ct. 39, 67 L. Ed. 149 (1922) the Supreme Court
held that a statute punishing conspiracy to defraud a United States-owned corporation was applicable to conduct taking
place on the high seas, affirming conviction of three U.S. nationals on the ground that they were subject to such laws as
the United States might pass to protect itself and its property. The Court argued that where limiting the statute's scope to
the strictly territorial jurisdiction would greatly curtail its usefulness and leave open a large immunity for frauds as
easily committed by citizens on the high seas and in foreign countries, there was no requirement that Congress
specifically define the locus of a crime as including the high seas, and failure to make such provision would not defeat
jurisdiction.)

(n59)Footnote 58. 182 F. Supp. 479 (S.C. Cal. 1960) , modified, 288 F.2d 545 , cert. denied, 366 U.S. 948 .

(n60)Footnote 59. Id.; see also Ford v. United States, 273 U.S. 593, Treas. Dec. 42121 (1927) (Canadian nationals
arrested on a British vessel outside the three-mile limit of the United States territorial waters were found guilty of
conspiracy to violate the prohibition and revenue laws of the United States regardless of actual entry into the United
States.).

(n61)Footnote 60. For definition, see Restatement (Revised), § 404; see also Harvard Research, n.13 supra.
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(n62)Footnote 61. United States v. Yunis, 681 F. Supp. 896, 902 (D.D.C. 1988) (the court held that it had
jurisdiction over defendant under the Hostage Taking Act, the Aircraft Piracy Act, and the universal principle of
international law that conferred jurisdiction on any forum state that obtained the physical custody of a perpetrator of
certain offenses considered particularly heinous and harmful of humanity).

(n63)Footnote 62. But note that the LOS Convention also imposes liability on a state for seizure without adequate
grounds. Article 106 states, "[w]here the seizure of a ship or aircraft on suspicion of piracy has been effected without
adequate grounds, the State making the seizure shall be liable to the State the nationality of which is possessed by the
ship or aircraft for any loss or damage caused by the seizure."

(n64)Footnote 63. Restatement (Revised), § 404, Comment a.

(n65)Footnote 64. France is one of the countries that have espoused the passive personality jurisdiction principle
and incorporated it in their criminal law codes, Note, The Passive Personality Principle and Its Use in Combatting
International Terrorism, 13 Fordham Int'l L. J. 298 (1989-90).

(n66)Footnote 65. The Restatement does not recognize it. For definition, see Harvard Research, n.13 supra. For the
rare cases that applied the principle, see Commonwealth v. Macloon, 101 Mass. 1 (1869) (jurisdiction asserted by the
United States was valid where victim of assault on British vessel died in Boston. "The power of the Commonwealth to
punish the causing of death within its jurisdiction is totally independent of the power of the United States or of the
nation to which the vessel belongs to punish the inflicting of the injury on the high seas.").

(n67)Footnote 66. Henkin, International Law, 1243 (1987, West).

(n68)Footnote 67. Lowenfeld, U.S. Law Enforcement Abroad: The Constitution And International Law, 83
A.J.I.L. 880 (1989)

(n69)Footnote 68. Convention for the Suppression of Unlawful Acts against the Safety of Maritime Navigation, 27
Int'l. Leg. Mat'ls. 672 (1988).

(n70)Footnote 69. Convention of the Suppression of Unlawful Acts Against the Safety of Maritime Navigation,
Mar. 10, 1988, S. Treaty Doc. No. 1, 101st Cong., 1st Sess. at VII (1989).

(n71)Footnote 70. What is unique about the Rome Convention is its inclusion of murder as a separate offense, one
step beyond the Montreal Convention for the Suppression of Unlawful Acts against the Safety of Civil Aviation (1971),
which makes killing a person on board an aircraft in flight an offence only if it is likely to endanger the safety of the
airplane. See also Halberstam, Terrorism on the High Seas: The Achille Lauro, Piracy and the IMO Convention on
Maritime Safety, 82 Am. J. Int'l L. 269 (1988); Alexander, Maritime Terrorism and Legal Responses, 19 Transp. L.J.,
453 (1991).

(n72)Footnote 71. But at least some commentators believe that § 7(7) extends to ordinary crimes committed on
board foreign ships on the high seas. See Lowenfeld, U.S. Law Enforcement Abroad: The Constitution And
International Law, 83 A.J.I.L. 880 (1989) (arguing, though out of a critical point of view, that § 7(7) made the passive
personality principle "applicable to murder, manslaughter, robbery and other crimes of violence solely on the basis that
either the accused or the victim was a United States national. If two persons aboard a Greek or Panamanian flag ship
on the high seas had a fight and one of the two was an American citizen, the United States could prosecute either of
them for assault, regardless of whether the American was the assailant or the victim." (emphasis added). See also
Henkin, International Law, at 840 (1987, West).

(n73)Footnote 72. In United States v. Keller, 451 F. Supp. 631 (1978) , a case prior to the enaction of § 7(7), the
court held that a ship flying no flag on the high seas was covered by the special maritime jurisdiction.
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(n74)Footnote 73. When introducing the Crime Control Act of 1984, the President indicated that the passive
personality doctrine was one of the jurisdictional bases of § 1203. H.R. Doc. No.211, 98th Cong., 2d Sess. 1-4 (1984);
Current Developments, 78 Am. J. Int'l L. 915, 919 (1984). Could that also be the case with § 7(7)? At least some
influential academic commentators seem to think so. See n.66 supra. But note that if the purpose of § 7(7), like that of §
1203, was to grant jurisdiction over terrorist acts, then the universal and protective principles would provide sufficient
bases and addition of the passive personality principle would be superfluous.

(n75)Footnote 74. G. C. Kasculides, The 1986 U.N. Convention on the Conditions for Registration of Vessels and
the Question of Open Registry, 20 Ocean Development and International Law 543 (1989); Osieke, Flags of
Convenience Vessels: Recent Developments, 73 A.J.I.L. 604 (1979); Boczek, Flags of Convenience, 276-83 (1962);
Flags of Convenience-- Study by the Maritime Transport Committee of OECD, reproduced in ILO Doc. JMC/21/4,
Joint Maritime Commission 21st session, Nov.- Dec. 1972; UNCTAD Secretariat, Economic Consequences of the
Existence or Lack of a Genuine Link Between Vessel and Flag of Registry, UNCTAD Doc. TB/B/C. 4/168 (1977).

(n76)Footnote 75. Article 94 provides for inquiry into "every marine casualty or incident of navigation ... causing
loss of life or serious injury to nationals of another State or serious damage to shipping or installations of another State
or to the marine environment."

(n77)Footnote 76. G. C. Kasculides, The 1986 U.N. Convention on the Conditions for Registration of Vessels and
the Question of Open Registry, 20 Ocean Development and International Law 543 (1989).

(n78)Footnote 77. LOS Convention, Art.94 (6): A state which has clear grounds to believe that proper jurisdiction
and control with respect to a ship have not been exercised may report the facts to the flag State. Upon receiving such a
report, the flag State shall investigate the matter, and if appropriate, take any action necessary to remedy the situation.
(emphasis added). But a more aggressive stand is taken in Restatement(Revised) § 501, Comment b, which states that
the victim's state may take "any action necessary to remedy the situation. Although international law requires a ship to
have a genuine link with the registering state, the lack of a genuine link does not justify another state in refusing to
recognize the flag or interfering with the ship ..." If another state doubts the existence of a genuine link because there is
evidence that the flag state has not been exercising its duties to control and regulate the ship (see § 502), it may request
that the flag state "investigate the matter and, if appropriate, take any action necessary to remedy the situation."
(emphasis added). But it is uncertain whether such action is meant by the authors to include self-help or merely limited
to complaint to the International Court of Justice as suggested in the Senate Report cited in note.

(n79)Footnote 78. G. C. Kasculides, The 1986 U.N. Convention on the Conditions for Registration of Vessels and
the Question of Open Registry, 20 Ocean Development and International Law 543 (1989) (The widespread
flag-of-convenience phenomenon has made the flag-state rule unjustly harsh.). See also transcript of the NBC Expose
program for Feb. 5, 1991 (describing the inability of numerous U.S. passengers to have the government bring to justice
foreign sailors on board foreign cruise ships who victimized them on the high seas.).

(n80)Footnote 79. A similar argument was raised at the diplomatic conference preparing the Rome Convention for
the Suppression of Unlawful Acts against the Safety of Maritime Navigation (1986). The Convention adopted the
United States proposal to provide for the passive personality and protective principles, in addition to the traditionally
accepted nationality, territorial and flag-state jurisdictions, as bases of jurisdiction under the Convention. The rationale
was that the state of nationality of the offender may condone, or even encourage, rather than condemn the act, and the
flag state, particularly if it's a small state that serves as flag of convenience, may for economic or political reasons not
be in a position to prosecute. Halberstam, Terrorist Acts against and on Board Ships, Israel Yearbook on Human Rights
(1989) 334-335.
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§ 113. Venue.

Article 3, § 3, of the United States Constitution provides that "The trial of all Crimes, except in Cases of Impeachment,
shall be by Jury; and such Trial shall be held in the State where the said Crime shall have been committed; but when not
committed within any State, the Trial shall be at such Place or Places as the Congress may by Law have directed."

Accordingly, 18 U.S.C. § 3238 n1 was enacted to prescribe the proper venue for offenses not committed in any district.
It provides as follows:

"The trial of all offenses begun or committed upon the high seas, or elsewhere out of the jurisdiction
of any particular State or district, shall be in the district in which the offender, or any one of two or more
joint offenders, is arrested or is first brought; but if such offender or offenders are not so arrested or
brought into any district, an indictment or information may be filed in the district of the last known
residence of the offender or of any one of two or more joint offenders, or if no such residence is known
the indictment or information may be filed in the District of Columbia."

Thus, an alleged criminal is generally tried in the district where apprehended unless no court has jurisdiction over the
area wherein custody is asserted. In such case, the offender is properly triable in the district that he is first "brought." n2
For the purposes of this statue, "brought" into a district pre-supposes that the defendant has been taken into custody and
thus arrives involuntarily. Where an individual has not been taken into custody on the vessel, but merely arrives
voluntarily in a United States port, no jurisdiction is conferred until a formal arrest is made. n3

While it is true that the government is free to bring one arrested on the high seas into any district, this ability to "forum
shop" is limited by a strict construction of this statute. The government may not pervert the substance of § 3238 through
formalistic interpretations. n4

Legal Topics:

For related research and practice materials, see the following legal topics:
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FOOTNOTES:
(n1)Footnote 1. Formerly this section was set forth in Judicial Code, (Act March 3, 1911, c. 231, 36 Stat. 1100 [Comp.
St. 1913]). § 41, 28 U.S.C. § 102, and Rev. Stats. § 730. The earlier versions employed the terms "found" and
"apprehended" rather than "arrested," but all have the same meaning for the purposes of this statute.

(n2)Footnote 2. Chandler v. United States, 171 F.2d 921 (1st Cir. [Mass.] 1948) , cert. denied, 336 U.S. 918
(Where the government intended one charged with reason to be brought to Washington, D. C., but due to mechanical
difficulties a forced landing was required in Massachusetts, the latter was held to be the district into which defendant
was "first brought.").

(n3)Footnote 3. Kerr v. Shine, 136 F. 61 (9th Cir. [Cal.] 1905) (Where one accused of assaulting and beating a
fellow crewman on the high seas arrived in Hawaii without having first been taken into custody, no jurisdiction was
conferred on said district and the state where a complaint was first filed may properly try the case.); United States v.
Townsend, 219 F. 761 (S.D.N.Y. 1915) (Where defendant was arrested aboard his vessel located in the Eastern District
of New York for an alleged assault on the high seas, the fact that the Eastern and Southern districts have concurrent
jurisdiction over local waters does not enable the Southern District to claim jurisdiction under § 3238); United States v.
Dixon, 73 F. Supp. 683 (E.D.N.Y. 1947) (Jurisdiction over crimes committed on the high seas or elsewhere outside of
the jurisdiction of any particular state or district exists where the offender is found, or first brought, and the court will
not inquire how the defendant arrived in the district. Here, British Consul caused seaman accused of assault and
manslaughter to be transported to the United States at the request of the master, and it was held that the district into
which defendant was found or first brought had jurisdiction.); United States v. Provoo, 215 F.2d 531 (2d Cir. 1954)
("... 'district where offender is found' as used in the statute means the district 'in which the defendant is first
apprehended or arrested, or taken into custody, under charges later found in the indictment'..."); Kotsampas v. United
States, 257 F.2d 64, 1959 A.M.C. 617 (6th Cir. 1958) , cert. denied, 358 U.S. 925 (1959) (Alien crewman who wilfully
stayed in United States beyond permissible landing period violated 8 U.S.C. § 1282 and is guilty of a continuing offense
which may be prosecuted in the district where he is apprehended.); United States v. Ross, 439 F.2d 1355, 1971 A.MC.
235 (9th Cir. 1971) , cert. denied, 404 U.S. 1015, 92 S. Ct. 686, 30 L. Ed. 2d 661 (One is not first brought into the
United States when alighting, unrestrained, from a civilian commercial flight, and trial may be properly maintained at
the district of residence where accused is arrested.); United States v. Erdos, 474 F.2d 157 (4th Cir. 1973) , cert. denied,
414 U.S. 876 (One accused of committing manslaughter while in the American Embassy in a foreign country was
within the special maritime and territorial jurisdiction contemplated by 18 U.S.C. § 7 and therefore triable where first
brought. First brought does not mean the first point at which offender touches the United States. The individual must be
restrained, and in this case no arrest was made until he reached Virginia so that before that moment he was free to go
anywhere.).

(n4)Footnote 4. United States v. Provoo, N.3 supra (One arrested by military on charge of sodomy and later
brought to Washington, D.C., to facilitate prosecution for treason by Department of Justice is triable in the first district
to which he is brought and may not subsequently be transported for trial in another jurisdiction on the ground that he
was "found" in the second district.).
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§ 114. Customs and Revenue Laws.

The introduction of contraband into the United States, or the failure to declare and pay duty on goods lawfully imported,
is punishable under the customs and revenue laws. n1 A distinction is made between the importation n2 of merchandise,
which act is completed on entry of goods into territorial waters, and smuggling, n3 which requires as an essential
element that the goods be unladen. The crime of smuggling is completed as soon as the person bringing in the article
has had an opportunity to make a customs declaration and pay the required duty. n4 Any undeclared goods subsequently
found will be deemed smuggled, even if found before the party in possession has left the customs area. n5 This statute
n6 applies to all persons, whether aboard foreign or American vessels. n7

The enforcement provisions of the customs and revenue laws are unusual in that they are not interpreted strictly in favor
of the defendant like most penal laws, but reflect the purpose to be accomplished. n8 They are founded on the
prevention of fraud n9 and the need for national self-protection. n10 This policy explains the critical difference in the
constitutional criteria for searches and seizures of those entering the country as opposed to those within the borders. n11
Indeed, circuit and district courts have held that a customs search of a vessel, cargo, personal belongings, documents
and inspection certificates as well as a superficial search of an individual, may be carried out on a mere suspicion. n12
This standard has been further relaxed by the recent Supreme Court decision of United States v. Villamonte-Marquez,
n13 in which the majority of the Court concluded that the action of customs officials in boarding and stopping a vessel
without any "reasonable suspicion of a law violation" was indeed "reasonable" and consequently not violative of the
fourth amendment. The Court articulated several factors upon which it based its decision:

1. 19 U.S.C. § 1581(a), which authorizes customs officers to examine the manifest and other
documents and papers by hailing and stopping the vessel is a "lineal ancestor" to section 31 of the Act of
August 4, 1970, ch. 35, 1 Stat. 145, in which the First Congress clearly authorized the suspicionless
boarding of vessels. This fact naturally led the Court to conclude that such boardings do not run afoul of
the fourth amendment;

2. While random stops of automobiles away from borders are not allowable under the protections of
the fourth amendment, stops at fixed checkpoints or at roadblocks are allowable. However, where
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commerce at sea provides clear access to the open waters and is quite different from highway traffic,
alternative methods of searching vessels which differ from the "stop" approach are less likely to
accomplish the government's objective of deterring criminal activity;

3. The system of marking automobiles utilized by the states is considerably less complex than the
types of documentation and external marking that the federal government requires for vessels at sea.
Indeed, the government has a substantial interest in making sure that the vessel documentation
requirements are complied with, especially where there is a great need to frustrate and apprehend
smugglers.

Therefore, the Court concluded that while the intrusion made in vessel search cases might not realistically be termed
"minimal," it is indeed "limited" when balanced against the "substantial" state interest involved. n14

As a practical matter, most border searches are conducted pursuant to informer's tips n15 and the instinct of the
experienced customs official in discerning nervousness in a suspected traveller. If probable cause or proof of the
reliability of an informer were a necessary pre-requisite to customs searches, protection of the national borders would be
difficult if not impossible without a more sophisticated surveillance system than is now used. While the search of a
person's body is not specifically contemplated by the present statutes authorizing border searches, such intrusions on a
person's privacy have been allowed when based on "real suspicion" supported by objective and articulable facts. n16
This special treatment accorded border searches is based on recognition by both Congress and the courts of the unique
and difficult law enforcement problems incidental to the effective policing of the national borders. n17

While it is not necessary for Coast Guard officials to give Miranda warnings during the course of routine questioning
and searches, once a person has been taken into custody for further questioning he or she must be read the Miranda
warnings and that person is entitled to the presence of an attorney. n18

The Anti-smuggling Act gives broad authorization to Coast Guard officers to stop and board vessels within twelve
miles n19 of the coast "to examine the manifest and to inspect, search, and examine" any vessel entering from a foreign
port, n20 and its merchandise, and to seize both if any violation of the revenue laws is suspected. n21 No border search
may be maintained unless it is known that the vessel in question has traveled outside the territorial waters. n22 The
search contemplated must be limited to the purpose of ascertaining whether any dutiable goods are concealed in the
vessel and not to the discovery of other criminal acts. n23 Even if the initial seizure is wrongful, a subsequent forfeiture
proceeding will ratify and validate the seizure, unless the forfeiture itself was unauthorized. n24

Beyond the twelve mile customs zone, vessels may be seized in any area the President declares that hovering vessels
constitute a threat of smuggling. n25 However, this special customs-enforcement area may not extend more than fifty
nautical miles outward from the outer limit of the customs waters, although the area surrounding the vessel itself may
have a radius of 100 miles.

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawForfeitures & PenaltiesCriminal ForfeituresCriminal Law & ProcedureCriminal OffensesMiscellaneous
OffensesGoods SmugglingElementsCriminal Law & ProcedureSearch & SeizureWarrantless SearchesCoast Guard
SearchesInternational Trade LawForfeitures & PenaltiesSeizuresInternational Trade LawImports & ExportsDuties, Fees
& TaxesCustom Duties

FOOTNOTES:
(n1)Footnote 1. 18 U.S.C. § 545; 19 U.S.C. §§ 482, 1581, and 1701-1711. See § 122 for text. Section 482 is a granting
power which authorizes searches permitted by other statutes.
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Many times the authority to board and search vessels is granted or limited by the provisions of international treaties,
international law and the common law of the sea. See, e.g., United States v. Postal, 589 F.2d 862, 1980 A.M.C. 1651
(5th Cir.) , cert. denied, 444 U.S. 832 (1979) (While Article 22 of the Convention on the High Seas only expressly
prohibits the boarding of foreign merchant ships without reasonable suspicion that the ship was engaged in piracy, slave
trade, or is the same nationality as the warship, (which Coast Guard vessels have been determined to be) the court felt
that it logically followed that, "a justification for boarding a merchant vessel would apply a fortiori to a pleasure
craft."); United States v. Cortes, 588 F.2d 106, 1980 A.M.C. 1331 (5th Cir. 1979) (In a case of first impression the
Fifth Circuit upheld the legacy of the Coast Guard's boarding and subsequent search of a stateless vessel on the high
seas under United States statutes and international law.); United States v. Williams, 617 F.2d 1063, 1980 A.M.C. 2550
(5th Cir. 1980) (en banc) (Panama's consent to the search and seizure of a vessel of Panamanian registry constituted a
waiver of its rights under the "common law" of the sea.); United States v. Wright-Barker, 784 F.2d 161 (3d Cir. 1986)
(Where consent is given by both vessel's captain and Panamanian government, search of foreign flagged vessel on the
high seas will be valid.).

(n2)Footnote 2. Gillespie v. United States, 13 F.2d 736, Treas. Dec. 41786 (2d Cir. 1926) , cert. denied, 273 U.S.
730 (offense of facilitating transportation of whiskey under 19 U.S.C. § 1593, now 18 U.S.C. § 545, is complete when
goods are proven to have been brought into the country contrary to law, although never unladen); J. Duffy, 18 F.2d 754,
1927 A.M.C. 1122 (2d Cir. 1927) , cert. denied, 275 U.S. 528, 48 S. Ct. 21, 72 L. Ed. 408 (vessel liable under 19
U.S.C. § 1593, now 18 U.S.C. § 545, for importation of forbidden goods on entry into territorial waters may be seized
unless proof of distress is offered); Tomplain v. United States, 42 F.2d 203, Treas. Dec. 44197 (5th Cir. 1930) , cert.
denied, 282 U.S. 886 ("... the offense of unlawful importation was complete, in the absence of a bona fide intent to
make entry and pay duties, when the prohibited merchandise entered the waters of the United States, although not
actually landed on shore ..."); United States v. Merrell, 73 F.2d 49, 1934 A.M.C. 1240 (2d Cir. 1934) , cert. denied,
293 U.S.627 (vessel seized before entering port for unlawful importation of liquor held a crime under 19 U.S.C. § 1593
which does not includes smuggling).

(n3)Footnote 3. Keck v. United States, 172 U.S. 434, 19 S. Ct. 254, 43 L. Ed. 505 (1899) (Mere acts of
concealment of merchandise on entering United States waters, "however preparatory they may be and however cogently
they may indicate an intention of thereafter smuggling or clandestinely introducing, at best are but steps or attempts and
not the crime itself." There must be an opportunity and obligation to pay followed by a failure to comply, before the
crime of smuggling is complete.); McGill v. United States, 28 F.2d 572, 1929 A.M.C. 151 (9th Cir. 1928) (Goods must
be unladen to be smuggled and mere bringing in of liquor within three mile limit does not complete the offense of
smuggling.); Wong Bing Nung v. United States, 221 F.2d 917 (9th Cir. 1956) (Possession of undeclared merchandise
aboard a vessel without intent to bring merchandise ashore does not constitute smuggling. Seaman, who did not unload
undeclared merchandise after being told it could not be landed, but who intended to bring same into another port where
the goods were permissible, was not guilty of violating § 545.); Babb v. United States, 218 F.2d 538 (5th Cir. 1955) .

(n4)Footnote 4. Rogers v. United States 180 F. 54, Treas. Dec. 31167 (6th Cir. 1910) ("When he knowingly
passed the customs office at the dock, and ignored three distinct calls of the customs officer ... with the intent to evade
entering the goods or paying the duty at all, he must be held to have purposely declined the opportunity furnished him to
comply with the law, and completed the offense."); Newman v. United States, 276 F. 798 (2d Cir. 1921) , cert. denied,
258 U.S. 623 (Crime of smuggling is complete once passenger has had an opportunity to make a declaration, and denied
possession of dutiable goods; it is not necessary that he be beyond the customs enclosure when undeclared goods are
discovered.); United States v. 36 Cases of Intoxicating Liquor, 281 F. 243 (5th Cir.1922) ("[A]s to prohibited articles,
the offense of smuggling is complete when, though they have not been unloaded from the ship, they have been brought
into the territorial waters of the United States.").

(n5)Footnote 5. United States v. Ritterman, 273 U.S. 685, 47 S. Ct. 371, 71 L. Ed. 636 (1927) (Crime of
smuggling is complete when individual fails to declare dutiable goods when the obligation to do so first arises, and a
subsequent admission to possession before leaving the customs area does not purge the individual of the consequences
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of his fraud. It is not necessary to first pass a port of entry and fail to declare goods. Smuggling is committed where
dutiable goods are brought across the boundary in such a way as to avoid a port of entry).

As a natural offshoot to the crime of smuggling,many times people on board a vessel who have been found to have
contraband in their possession are also charged with the crime of conspiracy to possess the contraband, conspiracy to
distribute the contraband, and other similar crimes. See e.g., United States v. Hensel, 711 F.2d 1000, 1984 A.M.C. 421
(11th Cir. 1983) (Convictions for conspiracy to possess and possession of marijuana with intent to distribute were
affirmed where appellants failed to establish the unconstitutionality of 21 U.S.C. sec. 955(a)(a) and 955(c). The statutes
are not overbroad, nor was a protected property interest violated without due process when appellants were arrested for
towing their ship out to sea and setting it and its cargo of 20,000 pounds of marijuana on fire. Nor was it plain error for
the trial judge to fail to charge the jury on those elements of the crime that were not disputed at trial, viz., the commerce
nexus.); United States v.. Michelena-Orovio, 719 F.2d 738 (5th Cir. 1983) , cert. denied, 465 U.S. 1104 (1984) .

The court rejected defendant's argument that an inference of his participation in a scheme to distribute contraband
should not be applied to him where he was merely a lowly member of the crew. Instead the court held that rather than
being a mere employee, defendant was "an employee aware of the nature of his business." Indeed, "[i]t is well settled in
this circuit that a conviction will not be reversed for lack of evidence because defendant played only a minor role in the
overall scheme." However, defendant's status as an employee may be taken into account at the time of sentencing.
"[O]nce" the jury had reasonably concluded ... that the defendant was guilty of conspiracy to import marijuana, it was
entitled to infer from the quantity involved that the defendant was also guilty of participation in the conspiracy to
possess the marijuana with intent to distribute it. To the extent that Cadena and Rodriquez held otherwise, they are
overruled. The court noted, however, that a violation of 21 U.S.C. § 963 does not automatically result in a violation of
21 U.S.C. § 846, or vice versa. Conviction of both types of conspiracies would be dependent upon a large quantity of
marijuana arriving in the U.S. from a foreign source.); United States v. Villegas-Rojas, 715 F.2d 564 (11th Cir.1983) ,
cert. denied, 465 U.S. 1104 (1984) (Applying the analysis of United States v. Ceballos, 706 F.2d 1198 (11th Cir.
1983) , the court upheld defendant's conviction on conspiracy to possess marijuana with intent to distribute where:
defendant was on a small boat laden with marijuana on a long voyage; the vessel flew no flag, lacked a home port and
disguised its true name; there was a close relationship between the captain and crew; marijuana was stowed in the main
hold; the vessel lacked the equipment needed for the vessel's stated purpose; several persons were needed to load the
unusually large cargo; it was unlikely that drug smugglers wold allow an outsider on such a small boat with such a large
cargo of contraband; and the defendant failed to separate himself from the rest of the crew while the vessel was fleeing
or after the boat was boarded.).

(n6)Footnote 6. 19 U.S.C. § 545.

(n7)Footnote 7. United States v. Thierichens, 243 F. 419 (E.D. Pa. 1917) (Commander of interned German war
vessel is not entitled to immunity from United States jurisdiction, and motion to quash indictment for smuggling was
denied. Since offense of smuggling is not complete until goods are taken off the vessel and brought into port, offense
could not be considered to be against foreign sovereign and within its jurisdiction.).

(n8)Footnote 8. United States v. Yee Ngee How, 105 F.Supp. 517 (N.D. Cal. 1950) ("Statutes to prevent frauds
upon the revenue are considered as enacted for the public good, and to suppress a public wrong, and therefore, although
they impose penalties or forfeitures, are not to be construed, like penal laws generally, strictly in favor of the defendant;
but they are to be fairly and reasonably construed, so as to carry out the intention of the legislature."). See United
States v. Stowell, 133 U.S. 1, 10 S. Ct. 244, 33 L. Ed. 555 (1890) ; Johnson v. Southern Pacific Co., 196 U.S. 1, 25 S.
Ct. 158, 49 L. Ed. 363 (1904) ; United States v. A. Graf Distilling Co., 208 U.S. 198, 28 S. Ct. 264, 52 L. Ed. 452
(1908) ; United States v. Ryan, 284 U.S. 167, 52 S. Ct. 65, 76 L. Ed. 224 (1931) .

(n9)Footnote 9. United States v. Claybourn, 180 F.Supp. 448 (S.D. Cal. 1960) (No fraud is perpetrated by taking
goods out of the country and bringing the same goods back in.); Alexander v. United States, 362 F.2d 379 (9th Cir.) ,
cert. denied, 385 U.S. 977 (1966) ("... the primordial purpose of a search by Customs officers is not to apprehend
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persons, but to seize contraband property unlawfully imported or brought into the United States"); United States v.
McGlone, 266 F. Supp. 673, 1967 A.M.C. 2241 (E.D. Va. 1967) , aff'd, 394 F.2d 75 (4th Cir. 1968) ("The purpose of
the broad search powers conferred upon customs agents is two-fold: to prevent goods of a contraband nature, such as
narcotics from entering the country, and to enforce the federal laws relating to the payment of duty on inherently legal
goods which are brought into the country.").

(n10)Footnote 10. Carroll v. United States, 267 U.S.132, 45 S. Ct. 280, 69 L. Ed. 543 (1924) ("Travelers may be
stopped in crossing an international boundary because of national self-protection reasonably requiring one entering the
country to identify himself as entitled to come in, and his belonging as effects which may be lawfully brought in. But
those lawfully within the country, entitled to use the public highways, have a right to free passage without interruption
or search unless there is known to a competent official, authorized to search, probable cause for believing that their
vehicles are carrying contraband or illegal merchandise."); Landau v. United States Attorney, 82 F.2d 285, Treas. Dec.
48182 (2d Cir. 1936) , cert. denied, 298 U.S. 665 (1936) (The right to privacy of those crossing international
boundaries is curtailed by the need to enforce customs laws.).

(n11)Footnote 11. The standard validating most searches is set forth in the fourth amendment which provides that
"the right of people to be secure in their persons ... and effects, against unreasonable searches and seizures, shall not be
violated, and no warrants shall issue, but upon probable cause ...". A deviation from this standard was early established
by the Act of July 31, 1789, Ch. 5, § 23, 1 Stat. at L. 43, authorizing customs officers to search ships, buildings, etc. on
suspicion. In Boyd v. United States, 116 U.S. 616, 6 S. Ct. 524, 29 L. Ed. 746 (1886) , and in Carroll v. United States,
n.10 supra , it is noted that the Congress, which passed this act, also drafted the original amendments. This factor
supports the conclusion that border searches based on suspicion are not unreasonable, nor within the prohibition of the
Fourth Amendment.

The Atlantic, 68 F.2d 8, Treas. Dec. 46849 (2d Cir.1933) (Probable cause is not required in order to search vessels,
arriving in the United States from a foreign port, for dutiable cargo.); Cervantes v. United States, 263 F.2d 800, 803, n.
5 supra (9th Cir. 1959) (Dictum: "An authorized federal border official may, upon unsupported suspicion, stop and
search persons and their vehicles entering the country."); Witt v. United States, 287 F.2d 389 (9th Cir. 1961) , cert.
denied, 366 U.S.950 (An attempt is made to equate border searches with ordinary searches by finding the requisite
probable cause to exist as an incident of every crossing of an international border into the United States. That is, the
mere entry into the country constitutes probable causes for search.); Marsh v. United States, 344 F.2d 317, 324 (5th
Cir. 1965) ("Border searches are, of course, not exempt from the constitutional test of reasonableness. A true border
search, however, is not regarded as unreasonable even though made without probable cause."); Alexander v. United
States, n.9 supra (Although regular searches and customs searches are distinguished by the requirement of a showing of
probable cause in the former case only, both are subject to the Fourth Amendment prohibition against unreasonable
searches. Thus, Congress is in effect saying that what is reasonable in a border search "conducted by a Customs official
in lawful pursuit of unlawful imports" is not necessarily reasonable in a normal search conducted by police officers.);
United States v. Caraway, 474 F.2d 25 (5th Cir.) , vacated on other grounds, 483 F.2d 215 (1973) (The exceptional
powers of customs officers to conduct border searches without probable cause does not obviate the necessity of
compliance with the fourth amendment.); Comment, The Fourth and Maritime Drug Searches: Is There a "Legitimate
Expectation of Privacy" on Vessels at Sea?, 1994 U. Chi. Legal. F. 367 (1994).

(n12)Footnote 12. Recent cases discussing the constitutional criteria for searches and seizures are arranged by
circuit below:

First Circuit: United States v. Cardona-Sandoval, 6 F.3d 15 (1st Cir. 1993) (Defendant's motion to suppress
evidence discovered after the destructive search of fishing vessel on the grounds of unconstitutionality was affirmed.
Initial inspection conducted at sea by Coast Guard boarding party lasted two hours and discovered no contraband.
Additional search on the following day lasted five hours and failed to detect traces of illicit substances. Vessel was then
escortedunder guard to Puerto Rico where two additional searches were conducted on consecutive days during which
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water and gasoline tanks were removed from the vessel, deck was cut through with chain saw, and overheads and
bulkheads were torn down and thoroughly searched after the vessel had already been inspected by underwater divers
and a drug sniffing dog. Only after longitudinal beams supporting engine were drilled into and examined, however, was
cocaine discovered. First Circuit found that vessel's captain had reasonable expectation of privacy that he "not be taken
from the high seas, brought to a country he did not wish to enter, subjected to a six-day search (three of which occurred
on land and constituted a destructive search), and detained in a barred cage while the government destroyed the vessel."
In reversing, the court held that "a reasonable suspicion search only authorizes a limited intrusion. For example, if a
particular area of a vessel raises a reasonable suspicion, then that area may be investigated further. [citation ommitted].
Neither authority provides carte blanche to destroy a vessel... . The search by Navy divers and a narcotics detection dog,
and the thorough and destructive inspection of [the vessel], dissolved any legally sustainable suspicion once reasonable
held... the destructive stem to stern the search was illegal, and any evidence discovered as a result of that excessively
intrusive search should have been suppressed."); United States v. Victoria-Peguero, 920 F.2d 77 (1st Cir.) , cert.
denied, 500 U.S. 932 (1991) (First Circuit affirmed conviction of two defendants found guilty of possession of
controlled substances while aboard vessel entering the territorial and customs waters of the United States. Court held
that maritime boundaries of United States comprise borders for purposes of exception to warrant requirement of Fourth
Amendment and that persons authorized or designated by the Secretary of Treasury may perform duties of Customs
officers); United States v. Dillon, 1983 A.M.C. 2139 (1st Cir. 1983) (Defendant's motion to suppress evidence of 5 1/2
tons of marijuana discovered aboard his vessel during a random Coast Guard safety check on the grounds of the
unconstitutionality of the search was dismissed. The court stated that the intrusion inherent in safety inspections was
slight compared to their great importance and that the liability connected with the contraband cargo was a known risk
carriers take.); United States v. Green, 671 F.2d 46, 1983 A.M.C.1665 (1st Cir.) , cert. denied, 457 U.S. 1135 (1982)
(The First Circuit adopted the Fifth Circuit's "reasonable suspicion" standard for evaluating the constitutionality of a
boarding and search of a vessel under the fourth amendment.Under that standard, "authorities may constitutionally stop,
board, and search a vessel if they possess reasonable an articulable grounds for suspecting that the vessel or those on
board are engaging in criminal activities." The test was satisfied where a person who was the subject of a Drug
Enforcement Administration warrant had previously been found aboard the vessel in question, marijuana residue had
been found in a previous search of the vessel, the vessel was riding low in the water and heavy in the bow at the time of
the search in question, and the vessel failed to respond to the Coast Guard's hail by radio.); United States v. Hilton, 619
F.2d 127, 1980 A.M.C. 2865 (1st Cir.) , cert. denied, 449 U.S. 887 , reh'g denied, 449 U.S. 1026 (1980) ("Because of
the unique circumstances existing on the high seas, the long history of regulatory stops and inspections of ocean-going
vessels, the heavy overlay of maritime and international law, the concern of the nation for policing its ocean borders,
even beyond the 12-mile customs zone, and the strong interest in regulating the conduct of vessels protected by our flag,
we believe the Coast Guard's practice of stopping American vssels on the high seas for safety and document inspection
with or without suspicion of wrongdoing, constitutes an exception to the usual rule that warrantless searches are per se
unreasonable [citations omitted]. This exception is comparable to others explicitly recognized by the Supreme Court,
and is based on a unique confluence of the policies behind such traditionally distinct exceptions as the border search
doctrine, the administrative inspection of highly regulated industries exception, and the automobile exception [citation
omitted]. The exception does not authorize Coast Guard officers to explore a vessel beyond the search reasonably
incident to a safety and document inspection, and it assuredly does not give carte blanc to search private books, papers,
or other effects or areas of a vessel not related to the purposes of such an inspection."). Second Circuit:

United States v. Saint Prix, 672 F.2d 1077 (2d Cir. 1982) , cert. denied, 456 U.S. 992 (1992) (The owner of a
marina had no standing to challenge the Coast Guard's search of a vessel docked at the marina which the Coast Guard
personnel boarded from their cutter. Only a person whose own privacy interest has been invaded may object to evidence
found in a search. The Coast Guard did not touch anything of the Marina owner's, did not invade area under his control,
and did not infringe on any of his property rights); United States v. Streifel, 665 F.2d 414, 1982 A.M.C. 1155 (2d Cir.
1981) (The Coast Guard's stopping and boarding of a Panamanian flag vessel on the high seas was constitutional, even
in the absence of a finding of probable cause. The government's interest in preventing the smuggling of contraband, as
reflected by 14 U.S.C. § 89(a) provided the basis for the investigatory stop at sea in this case. There being no
compelling reason for differentiating between governmental interests in stopping vessels and land vehicles, the Coast
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Guard's actions were found to be reasonable within the meaning of the Terry v. Ohio line of cases construing the fourth
amendment.). Third Circuit:

United States v. Martinez-Hidalgo, 993 F.2d 1052 (3d Cir. 1993) , cert. denied, 510 U.S. 1048, 114 S. Ct. 699,
126 L. Ed.2d. 666 (1994) (Maritime Drug Law Enforcement Act applied to vessel searched in international waters
without establishing nexus between defendant's conduct and the United States.) cf. United States v. Davis, 905 F.2d
245, 248-49 , cert. denied, 498 U.S. 1047 (1991) ("In order to apply extraterritorially a federal criminal statute to
defendant consistently with due process, there must be a sufficient nexus between the defendant and the United
States."). But see, Note, The Third Circuit Sinks Due Process Limits on the Maritime Drug Law Enforcement Act:
United States v. Martinez-Hidalgo, 18 Tul. Mar. L.J. 401 (1994); United States v. Demanett, 629 F.2d 862 (3d Cir.
1980) , cert. denied, 450 U.S. 910 (1981) (In a narrow holding the court concluded that, "[w]here, as here, from
circumstances such as the type and size of the vessel, the condition of its gear, its location, and its direction, a Coast
Guard officer has an articulable and reasonable suspicion [emphasis added] that the vessel may be engaged in activity
for which it is not properly documented and he may board the vessel for a document verification inspection. If in the
course of an inspection no more intrusive than is reasonably necessary for such verification he observes contraband in
plain view, seizure of the contraband is valid under the fourth amendment." The court refused to decide whether a more
intrusive search for compliance with safety regulations or customs laws would be valid in the absence of probable cause
or reasonable suspicion of violations.); United States v. Boynes, 149 F.3d 208 (3d Cir. 1998) (Probable cause exists for
United States Coast Guard search of vessel where oil discharge from bilge was observed and vessel was capable of
flight warranting exception to Fourth Amendment requirement for warrant prior to search); United States v. Varlack
Ventures, 149 F.3d 212 (3d Cir. 1998) (United States Coast Guard need only have reasonable suspicion of criminal
activity to search U.S. flagged vessel in territorial waters. Exigent circumstances apply to excuse requirement for search
warrant under Fourth Amendment). Fourth Circuit:

United States v. Dominguez, 604 F.2d 304 (4th Cir. 1979) , cert. denied, 444 U.S. 1014 (1980) ("Permission granted
by the commonwealth of the Bahamas to board and seize [a vessel claiming Bahamian registry] and to arrest its crew
was a 'special arrangement' within the meaning of 19 U.S.C. §§ 1581(h) and 1587(a). Consequently, the Coast Guard
was authorized to exercise the powers conferred on it by 14 U.S.C. § 89(a)." The vessel's change of flag to avoid
boarding according to the permission granted by Bahama could not frustrate the Coast Guard. Indeed it created an
additional justification for boarding since a ship which asserts a change is not protected by either state and gets no rights
under international law.); United States v. Dominguez, 604 F.2d 304 (4th Cir. 1979) , cert. denied, 444 U.S. 1014
(1980) (The court held that the Coast Guard complied with international and domestic law when it boarded and seized a
vessel claiming Bahamian registry along with its cargo and arrested it crew where: the information obtained by the
customs service, Drug Enforcement Administration and Coast Guard contacts gave it probable cause to believe the
vessel was part of a conspiracy to smuggle contraband; the vessel at tempted to flee as soon as it spotted the Coast
Guard; the evidence available to the Coast Guard suggested a substantial likelihood that the vessel would destroy the
contraband or complete the smuggling plan if they couldn't board expeditiously; the difference between the actual
registration number of the vessel and the number referred to in the Bahamian government's confirming letter was of no
consequence since a confirmation is not a warrant subject to the explicit requirements of the Fourth Amendment that the
place to be searched be described with particularity.). Fifth Circuit:

United States v. Little, 712 F.2d 133 (5th Cir. 1983) (Under the forfeiture statutes, the government must only
establish that reasonable ground existed to believe that a vessel was used or intended to be used for a prohibited
purpose. The property will thus be subject to forfeiture if it was used " 'in any manner' to facilitate sale or
transportation," unless it can be shown that the property is not subject to forfeiture, or that a defense to forfeiture
applies.); United States v. Warren, 550 F.2d 219 (5th Cir.1977) , cert. denied, 446 U.S. 956 (1980) ; (14 U.S.C. §
89(a), granting authority to the Coast Guard to stop an American registered vessel on the high seas for a safety and
documentation inspection, is constitutional, but that statute "is subject to serious constitutional attack if implemented
without caution and restraint."Consequently, while the Coast Guard boarded the ship for a permissible safety inspection,
evidence derived by agents of the Drug Enforcement Agency who boarded the vessel along with the Coast Guard was

Page 476
2-IX Benedict on Admiralty § 114



unconstitutionally obtained. The Drug Enforcement agents lacked the authority to both board the vessel and question
those on board. Furthermore, even if the questioning had been conducted by the Coast Guard, the evidence would have
been inadmissible since the Coast Guard did not possess the authority to question crew members to matters unrelated to
the safety inspection.); United States v. Jonas, 639 F.2d 200 (5th Cir. 1981) (Following Warren ); United States v.
Odom, 526 F.2d 339 (5th Cir. 1976) (The court held that 14 U.S.C. § 89 allows the Coast Guard to board a vessel
beyond the twelve mile limit regardless of whether, "reasonable suspicion" existed that contraband was on board. The
court reserved decision, however, on whether the Coast Guard boarding beyond the twelve mile limit was analogous to
a roving border patrol, which can stop vehicles where a "reasonable suspicion" exists that a violation of the law has
occurred.); United States v. Cadena, 585 F.2d 1252, 1979 A.M.C. 1934 (5th Cir. 1978) (The Fifth Circuit affirmed the
trial court's denial of appellant's motion to suppress evidence seized by the Coast Guard when it boarded a foreign
vessel. The Coast Guard is empowered under 14 U.S.C. § 89(a) to search and seize any vessel on the high seas subject
to the "jurisdiction, or the operation of any law, of the United States." The Convention on High Seas did not prevent the
warrantless search since the vessel held registration and health certificates issued from countries that had not ratified the
convention. Furthermore, the search and seizure did not violate the Fourth Amendment. The government had probable
cause to search and exigent circumstances existed to justify the search without a warrant. Any violation of the general
principles of international law, which appellants alleged existed, would not be sufficient to constitute a Fourth
Amendment violation.); United States v. Williams, 617 F.2d 1063, 1980 A.M.C. 2550 (5th Cir. 1980) (The Court
overruled its decision in Cadena to the extent that that case suggested that if exigent circumstances had not arisen a
search warrant would have been necessary. The notion that the search warrant clause of the fourth amendment is
applicable to searches conducted on the high seas implies the need for probable cause in order to conduct searches of
vessels, since a search warrant is not to be issued, "but upon probable cause." Therefore, the Court was compelled to
disapprove of Cadena's apparent endorsement of search warrants in relation to vessel searches. Instead the Court held
that the Constitution requires a less stringent standard, i.e. "reasonable suspicion," before conducting searches on open
waters.); United States v. Postal, 589 F.2d 862, 1980 A.M.C. 1651 (5th Cir.) , cert. denied, 444 U.S. 832(1979) .
(Following its decision in U.S. v. Cadena, the court rejected defendant's argument that the Coast Guard lacks statutory
authority to act against foreign vessels on the High Seas beyond the 12 mile limit.); United States v. Smith, 273 F.3d
629 (5th Cir. 2001) (First port of vessel's arrival is the functional equivalent of the United States border where routine
search is generally reasonable).

Ninth Circuit: United States v. Medjuck, 48 F.3d 1107, 1111 (9th Cir. 1995) (Vessel used to transport illicit narcotics
was properly searched and seized although consent to the United States jurisdiction had not yet been obtained from the
flag state. The Ninth Circuit held "that it was entirely reasonable for the Coast Guard to secure contraband until
jurisdiction was obtained." Relying on United States v. Kahn, 35 F.3d 426, 429 (9th Cir. 1994) , the court held that
since the vessel was secured to facilitate transportation of the illicit cargo and crew to Hawaii to await the consent of the
flag state, the search and seizure was reasonable under the circumstances.); United States v. Davis, 905 F.2d 245,
248-49, , cert. denied, 498 U.S. 1047, 111 S. Ct. 753, 112 L. Ed. 2d 773 ("In order to apply extraterritorially a federal
criminal statute to defendant consistently with due process, there must be a sufficient nexus between the defendant and
the United States.") cf. United States v. Martinez-Hidalgo, 993 F.2d 1052 (3d Cir. 1993) , cert. denied, 510 U.S.
1048, 114 S.Ct 699, 126 L. Ed.2d. 666 (1994) (Maritime Drug Law Enforcement Act applied to vessel searched in
international waters without establishing nexus between the defendant's conduct and the United States.); United States
v. Raub, 637 F.2d 1205 (9th Cir.) , cert. denied, 449 U.S. 922 (1980) (Warrantless boarding of vessels for investigatory
purposes falls within the Biswell-Colonnade administrative exception to the fourth amendment when performed in
accordance with the treaties and implementing regulations that govern commercial salmon fishing in Puget Sound. The
long history, extensiveness and notoriety of the applicable regulations implies no reasonable expectation of privacy
from identification stops of commercial fisherman in that area.); United States v. Kaiyo Maru No 53, 503 F. Supp.
1075, 1982 A.M.C. 476 (D. Alaska 1980) , aff'd, 699 F.2d 989 (1983) (The court held that the Coast Guard is not
required by the fourth amendment to the federal Constitution to obtain a search warrant before boarding a foreign
fishing vessel to inspect for compliance with the Fisheries Conservation and Management Act. According to the court, a
boarding under the Act comes within the Administrative search exception to the warrant requirement because the Act
effects a broad and pervasive regulation of the coastal fishing industry; it is essential to effective enforcement of the Act
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that the Coast Guard be able to board vessels in order to examine their records and inspect the catch of fish; and the
government has a vital interest in protecting the coastal fisheries. The court found the Act does not permit unreasonable
searches in that the Coast Guard's inspections are limited to checking records required to be kept under the Act and to
inspecting the catch. Moreover, given the thousands of square miles that the Coast Guard must patrol, a warrant
requirement would be impractical. Finally, the court noted that anyone obtaining a permit to engage in coastal fishing
would be well aware of the enforcement procedures and should expect boardings.). United States v. Medjuck, 48 F.3d
1107. 1111 (9th Cir. 1995) (Vessel used to transport illicit narcotics was properly searched and seized although consent
to United States jurisdiction had not yet been obtained from the flag state. The Ninth Circuit held "that it was entirely
reasonable for the Coast Guard to secure the contraband until jurisdiction was obtained." United States v. Kahn, 35
F.3d 426, 429 (9th Cir. 1994) , the court held that since the vessel was secured to facilitate transportation of the illicit
cargo and crew to Hawaii to await the consent of the flag state, the search and seizure was reasonable under the
circumstances.); United States v. Albers, 1998 AMC 1017 (9th Cir. 1998) (Houseboat is a vehicle within the exception
for vehicles to the requirement of a warrant for search and seizure); United States v. Thompson, 282 F.3d 673, 2002
AMC 858 (9th Cir. 2002) (Failure of a vessel owner to produce registration documents is sufficient for reasonable
suspicion of illegal activity and supplies probable cause for warrantless search).

Eleventh Circuit: United States v. Thompson, 928 F.2d 1060, 1066 (11th Cir.) , cert. denied, 502 U.S. 897 (1991)
(Eleventh Circuit held that owner of cabin cruiser holds no reasonable expectation of privacy in storage compartment
accessible to boarding party while conducting documents and safety inspection. "We find that the presence of
unaccounted-for space, the fresh smell of fiberglass resin, the location of the hidden compartment, and the location of
the boat in the Windward Passage, constituted probable cause which authorized the Coast Guard to examine the hidden
compartment.); United States v. Morales, 889 F.2d 1058, 1059-60 (11th Cir. 1989) , (Limited search in which Coast
Guard boarding party lifted the carpeting and floorboards from the deck of the main berthing cabin of vessel to examine
inaccessible area need only be based upon reasonable suspicion of criminal activity.); United States v. Roy, 869 F.2d
1427, 1432 n.7 (11th Cir.) , cert. denied, 493 U.S. 818 (1989) ([W]hen the required safety equipment, such as the fire
extinguishers, life preservers, or visual distress signals are not apparent on deck, the Coast Guard is permitted to go
below to determine whether the equipment is present and in good repair."); United States v. Thompson, 710 F.2d 1500
(11th Cir. 1983) (The Coast Guard's search of a "mixed cabin," which could serve equally well as living quarters or as a
cargo hold or both, was justified under the test of United States v. Williams. The court states: "We did not hold that a
search is reasonable only if it does not intrude upon areas where someone has a legitimate expectation of privacy.
Rather, Williams establishes two tests. Under Williams, a document and safety inspection search is constitutionally
reasonable by virtue of its statutory authority and requires no antecedent suspicion of wrongdoing ... By contrast, a
sectin 89(a) investigatory search to look for contraband or other evidence without at least a reasonable suspicion is
constitutionally reasonable only in non-private areas of a vessel." Consequently, the Coast Guard was justified in
assuming that the vessel's certificate and number were in defendant's cabin and in entering the defendant's cabin during
the course of its routine document and safety inspection, even though there was a combination lock on the cabin. The
court overruled the district court's conclusion that the presence of a lock naturally leads to the presumption that the
cabin is strictly used as living quarters.); United States v. Herrera, 711 F.2d 1546 (11th Cir. 1983) "[W]here Customs
officers have a reasonable suspicion that Customs violations exist, they may board a vessel to conduct a limited 'search'
of the non-private areas of the vessel." This authority is constitutionally reasonable without a prior border crossing.
Applying the two prong test of United States v. Ramsey, the court held that 19 U.S.C. § 1581(a) authorized a
warrantless search; and that a combination of the officers suspicion (aroused by their own observations, an informer's
tip and FBI information), which developed into probable cause, and exigent circumstances rendered the search
reasonable under the fourth amendment.); United States v. Inglesias-Uranga, 721 F.2d 1512 (11th Cir.) , cert. denied,
466 U.S. 939, 104 S. Ct. 1915, 80 L. Ed. 2d 463 (1984) (Defendants' motion to suppress evidence seized by the Coast
Guard was denied where the officers had probable cause to search and seizethe vessel and arrest the crew. The Coast
Guard officer boarded the vessel to both check compliance with safety and registration laws and search for contraband.
In addition, the Coast Guard did not act as an agent of the Drug Enforcement Agency, boarded the vessel without any
DEA representatives and determined that the boat was suspicious without any contact or prompting by the DEA.);
United States v. Stuart-Caballero, 686 F.2d 890, 1983 A.M.C. 2936 (11th Cir.) , cert. denied, 459 U.S. 1209, 1983
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A.M.C. 2112 (1983) (In affirming a narcotics conviction pursuant to 21 U.S.C. § 955 the court held that section 955a
constitutionally permits the Coast Guard to inspect a vessel absent proof of an interest to distribute the narcotics in the
United States; that no showing of voluntary or knowing possession is required; and that the Coast Guard has plenary
authority to stop and board American vessels on the high seas and search common areas. Also, defendant failed to
establish any improper motive to what was alleged to be the prosecutor's improper reference to the defndant's failure to
testify. Further, a certificate of United States registry issued by the Coast Guard within five months of the defendant's
arrest was sufficient proof that the vessel was a United States vessel. Finally, eleven tons of marijuana, three persons on
board and an attempted flight was "more than sufficient" to establish guilt.).

(n13)Footnote 13. 462 U.S. 579, 103 S. Ct. 2573, 77 L. Ed. 2d 22 (1983) .

(n14)Footnote 14. United States v. Troise, 796 F.2d 310, 313 (9th Cir. 1986) (Document and safety inspection
furthers important governmental interests which will validate a subsequent search for signs of contraband. Moreover, an
inspection and search which lasts for a duration over two hours is reasonable where officers did not arrest the crew,
transfer the crew to the Coast Guard cutter or take the vessel in tow.); United States v. Burke, 716 F.2d 935 (1st Cir.
1983) (Relying on United States v. Hilton and United States v. Villamonte-Marquez, the court held that the Coast Guard
may stop and board a vessel flying the American flag on the high seas without a warrant and without any specific
suspicion of wrongdoing under 14 U.S.C. § 89(a). In addition, the court held that the Coast Guard had "reasonable and
articulable grounds" for suspecting the presence of criminal activity on board the vessel.).

(n15)Footnote 15. King v. United States, 348 F.2d 814 (9th Cir.) , cert. denied, 382 U.S. 926 (1965) (Informer's
identity need not be disclosed to validate border search); Hammond v. United States, 356F.2d 931 (9th Cir. 1966)
(Under the authority granted by 19 U.S.C. § 482, "the government need not disclose the name of an informant, or prove
his trustworthiness. It can search any vehicle with or without probable cause"); United States v. Guillen-Linares, 636
F.2d 78 (5th Cir. 1981) , appeal after remand, 643 F.2d 1054 (5th Cir. 1981) (The case was remanded to the district
court for a specific finding of whether the Coast Guard agents who boarded the vessel and seized marijuana acted at the
suggestion of the customs service, or at their direction. Such a distinction may be determinative of whether the boarding
party was acting as a branch of the Customs Service, in which case the boarding would be conducted under the
authority of 19 U.S.C. § 1581(a), or as Coast Guardsmen, in which case the boarding would be subject to the standards
of 14 U.S.C. § 89(b).).

(n16)Footnote 16. Blackford v. United States, 247 F.2d 745 (9th Cir. 1957) , cert. denied, 356 U.S. 914 (1958)
(upholding body cavity searches); Denton v. United States, 310 F.2d 129 (9th Cir. 1962) (Medical search based on
reaction of one entering United States and known to be previously suspected of smuggling narcotics held reasonable.);
Blefare v. United States, 362 F.2d 870 (9th Cir. 1966) (Physical abuse necessitated to retrieve heroin in defendant's
stomach did not make search unreasonable since force was not excessive and officials had "some knowledge" that
narcotics had been swallowed.); Henderson v. United States, 390 F.2d 805 (9th Cir. 1967) (Before the privacy and
dignity of an individual may be intruded upon there must be a real suspicion directed specifically to that person. Where
the suspicion was based solely on past recollection wherein woman to be searched was linked by recollection of
physical appearance, and means of verification not used, and incident recalled did not involve use of body cavity, no
clear indication of possession of narcotics sufficient to uphold a body search existed.); United States v.
Guadalupe-Garza, 421 F.2d 876 (9th Cir. 1970) (Nervous appearance by defendant when questioned by customs
officer did not warrant real suspicion that defendant was concealing something on his person, and strip search and use
of emetics to disgorge heroin in defendant's stomach amounted to an illegal search made within the enclosed customs
area); United States v. McGlone, 266 F. Supp. 673, 1967 A.M.C. 2241 (E.D. Va. 1967) , aff'd, 394 F.2d 75 (4th Cir.
1968) (Customs official can search without warrant, automobiles of longshoremen exiting from fenced in area on pier at
which steamer is discharging cargo. This extended border search is permitted in the public interest); Alexander v.
United States, 362 F.2d 379 (9th Cir.) , cert. denied, 385 U.S. 977 (1966) (Where a search for contraband is not made
"at or in the immediate vicinity of the point of international border crossing, the legality of the search must be tested by
a determination of whether the totality of the surrounding circumstances, including the time and distance elapsed, as
well as the manner and extent of surveillance, are such as to convince the fact finder that any contraband which might
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be found in or on the vehicle at the time of search was aboard the vehicle.").

(n17)Footnote 17. United States v. Odom, 526 F.2d 339,1976 A.M.C. 51 (5th Cir. 1976) (Marijuana discovered
during Coast Guard's routine safety and documentation inspection of American vessel 200 miles from nearest United
States port was admissible in evidence.); United States v. Stanley, 545 F.2d 661, 1980 A.M.C. 1195 (9th Cir. 1976) ,
cert. denied, 436 U.S. 917 (1978) (The court stated that, "a search in customs waters is a functional border search when
the vessel has crossed from territorial waters of the United States and there is sufficient evidence to convince a fact
finder, to a reasonable certainty, that any contraband which might be found at the time of the search as also aboard at
the border crossing. [citation omitted]."); United States v. Williams, 617 F.2d 1062, 1980 A.M.C. 2550 (5th Cir.1980)
("The Constitution mandates a less restrictive standard to govern searches on the high seas than searches on land
because of the substantial and long-recognized differences between nautical vessels and vehicles and buildings on land."
Consequently the Court concluded that "reasonable suspicion" is the appropriate standard for evaluating Coast Guard
searches of "private areas" of vessels in international waters conducted to discover contraband or evidence of criminal
activity.); King v. United States, 348 F.2d 814 (9th Cir. 1965) (Valid border search was conducted where vehicle seen
crossing the Mexican border and kept under surveillance until stopped and searched several miles past the border and
there was no reason to believe any change had occurred in the vehicle's condition.).

(n18)Footnote 18. United States v. Herrera, 711 F.2d 1546 (11th Cir. 1983) . See also United States, v. Ayers,
725 F.2d 806 (1st Cir. 1984) (Applying the standard enunciated in Knott v. Howard, 511 F.2d 1060 (1st Cir. 1975) ,
that in determining whether to admit a confession made after an inadmissible one,"[t]he appropriate inquiry then
becomes whether the conditions that rendered the earlier confessions inadmissible carried over to invalidate the
subsequent one," the court held that: removing defendant from the site of his tainted confession; reading him his
Miranda warnings; and questioning him by a different officer once he was relaxed, composed and not coerced, "could
well have dissipated whatever taint may have infected his prior statements ..." Consequently, defendant's second
confession was not inadmissible as a matter of law.).

(n19)Footnote 19. 19 U.S.C. § 1581; The Marianna Flora, 24 U.S. (11 Wheat.) 1, 6 L. Ed. 405 (1826) ("It is true
that it has been held in the courts of this country that American ships offending against our laws ... may... be pursued
and seized upon the oceans and rightfully brought into our ports for adjudication. This, however, has never been
supposed to draw after it any right of visitation or search. The party in such case seizes at his peril."); Maul v. United
States, 274 U.S. 501, 47 S. Ct. 735, 71 L. Ed. 1171, Treas. Dec. 42252 (1926) (Vessel may not escape United States
jurisdiction by leaving 12-mile area since the Coast Guard may seize an American vessel on the high seas which has
become liable to forfeiture for violation of the navigation laws.). See United States v. Odom, 526 F.2d 339 (5th Cir.
1976) (The court held that 14 U.S.C. § 89 allows the Coast Guard to board a vessel beyond the twelve mile limit
regardless of whether, "reasonable suspicion" existed that contraband was on board. The court reserved decision,
however, on whether the Coast Guard boarding beyond the twelve mile limit was analogous to a roving border patrol,
which can stop vehicles where a "reasonable suspicion" exists that a violation of the law has occurred.); United States v
Brignoni-Ponce, 422 U.S. 873 (1975) ; United States v. Postal, 589 F.2d 862, 1980 A.M.C. 1651 (5th Cir.) , cert.
denied, 444 U.S. 832, 100 S. Ct. 61, 62 L. Ed. 2d 40 (1979) (Where the giving of visual and auditory signals to stop
took place beyond the 12 mile limit the second prerequisite to the lawful commencement of hot pursuit was not
satisfied.); United States v. Conroy, 589 F.2d 1258 (5th Cir. 1979) , cert. denied, 444 U.S. 831 (1979) . (While 14
U.S.C. §89(a) allows the Coast Guard to engage in law enforcement activities on the high seas and American territorial
water, it is silent as to the Coast Guard's athority to act in foreign territorial waters. After reviewing congressional action
in this area, the court held that, unless the sovereign power involved objects, Congress intended the Coast Guard to have
the power to stop and search American vessels on foreign waters, even though it never said so by "unequivocal
didacticism." Nevertheless, this statutory authority does not eliminate the need for compliance with the fourth
amendment. Therefore relying on the Cadena and Warren cases, the court found that the flight of the vessel traveling in
foreign waters upon being approached by the Coast Guard created "exigent circumstances" that combined with a
previously existing probable cause to believe that the vessel was engaged in smuggling to justify the subsequent
warrantless Coast Guard search.).
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(n20)Footnote 20. The Atlantic, 68 F.2d 8, Treas. Dec. 46849 (2d Cir.1933) (Right to seize applies to private or
pleasure vessels as well as commercial vessels. The right to board and inspect licenses applies to inbound as well a
southbound vessels, foreign or domestic, and to those which have never left U.S. waters. Once on board, search and
seizure may be based on reasonable belief of violation of revenue laws.).

(n21)Footnote 21. Maul v. United States, 274 U.S. 501,47 S. Ct. 735, 71 L. Ed. 1171, Treas. Dec. 42252 (1926) ;
Awalt v. United States, 47 F.2d 477, Treas. Dec. 44775 (3d Cir. 1931) (Seizure without warrant was valid where Coast
Guard had reason to believe the law was being violated.); The Atlantic, 68 F.2d 8, Treas. Dec. 46849 (2d Cir. 1933)
(Coast Guard boarded vessel after noticing water line did not show indicating vessel was unusually heavy.)

(n22)Footnote 22. United States v. Solmes, 527 F.2d 1370, 1976 A.M.C. 1912 (9th Cir. 1975) (A search of a boat
carrying marijuana as it was being hauled out of Mission Bay in San Diego was held not to violate the fourth
amendment when customs agents had observed the vessel leave the Bay loaded with extra fuel, subsequently spotted the
vessel anchored 80 miles to the south off a Mexican port, and observed the return of the vessel to California the
following day. The search was deemed to be a border search, for which, under Almeida-Sanchez v. United States, 413
U.S. 266, 93 S. Ct. 2535, 37 L. Ed. 2d 596 (1973) , the agents would not need probable cause since "[a] bay adjacent to
an ocean is a functional equivalent of a border ... with respect to vessels which have traveled in foreign waters before
entry." The court rejected defendants' arguments that the search was invalid because they were not kept under
continuous surveillance from the time they crossed the border and that the search lost its status as a border search
because of the time delay between the vessel's arrival in the Bay and the inspection.). But see, United States v. Jones,
528 F.2d 303, 1976 A.M.C. 2011 (9th Cir. 1975) , cert. denied, 425 U.S. 960 (1976) , where the court held that a search
of a vessel did not qualify as an extended border search when customs agents, whose suspicions regarding defendants'
motorboat had been aroused, observed the boat as it returned to shore from sea, watched defendants load it on a trailer
connected to a van, and followed the van and trailer for about 20 miles before making a detention and search.

(n23)Footnote 23. The Atlantic, n.23 supra.

(n24)Footnote 24. Dodge v. United States, 272 U.S. 530,47 S. Ct. 191, 71 L. Ed. 392, Treas. Dec. 42012 (1926) .

(n25)Footnote 25. 19 U.S.C. § 1701; United States v. Cariballo-Tamayo, 865 F.2d 1179, 1182-84 (11th Cir. 1989)
(Customs officers may act outside of the twelve mile limit where (1) the president declares a customs enforcement area
(up to 50 miles from the customs waters) and (2) customs officers have a reasonable belief as to the presence of
hovering vessels.).
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§ 115. Theft.

The common law crime of larceny is not merely codified by 18 U.S.C. § 661, n1 but is broadened by that statute which
places the offense of taking and carrying away the personal property of another with intent to steal or purloin within the
special maritime and territorial jurisdiction of the United States. n2 The asportation of property from the defined area
vests jurisdiction in the federal courts. And it is the place of the taking, and not the ownership of the merchandise,
which forms the basis for this jurisdiction. n3 Larceny is the taking from another, not solely from the United States, and
need not be permanent. n4

Merchandise subject to § 661 may be located on the high seas, n5 on the pier, n6 or any other place it may be found
while still within the ambit of foreign commerce. n7 There is a presumption of theft whenever one has unexplained
possession of recently stolen property. n8

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPractice & ProcedureJurisdictionCriminal Law & ProcedureCriminal OffensesMiscellaneous
OffensesGoods SmugglingElementsCriminal Law & ProcedureCriminal OffensesProperty CrimesLarceny &
TheftElements

FOOTNOTES:
(n1)Footnote 1. See § 122 for text of statute.

(n2)Footnote 2. United States v. Henry, 447 F.2d 338 (3d Cir. 1971) (Although the taking must be permanent to
constitute the common law offense of larceny, such permanence is not an element of the offense set forth in 18 U.S.C. §
661.); Green v. Florida, 190 So. 2d 614, 1967 A.M.C. 1409 (1967) (Where boat yard owner accepted old yacht in part
payment of new yacht to be built with stipulation that the old boat could not be sold until the new boat was built, sale of
the old yacht before stipulation met amounted to larceny.).
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(n3)Footnote 3. England v. United States, 174 F.2d 466 (5th Cir. 1949) .

(n4)Footnote 4. N.2 supra.

(n5)Footnote 5. Miller v. United States, 242 F. 907 (3d Cir. 1917) , cert. denied, 245 U.S. 660, 38 S. Ct. 61, 62
L. Ed. 535 (Stealing of fish from pound erected on the high seas, where the fish have been reduced to possession and
would not normally have escaped from the enclosure, is a punishable offense.).

(n6)Footnote 6. United States v. Page and Barnable, 277 F.2d 3, 1960 A.M.C. 1130 (2d Cir. 1960) (Theft of cargo
on waterfront still considered part of interstate freight punishable under 18 U.S.C. §§ 371 and 659. Whether unlawful
possession coupled with subsequent appropriation technically constituted embezzlement or larceny irrelevant since "fine
distinctions are inapplicable to the consolidated statutory offense."); Crystal v. Cunard S.S. Co., 339 F.2d 295, 1965
A.M.C. 39 (2d Cir. N.Y.1965) (Theft of cargo from pier by use of forged delivery order held more in the nature of
misdelivery than theft. "It is true that under New York law a taking by false pretenses is larceny, Penal Law §1290, but
we do not believe that the broad definition of theft in criminal law should be extended to commercial contracts. See
Freedman v. Geo. W. Bush & Sons, Co., 284 Pa. 16, 130 A. 263 (1925) . The law already recognizes this distinction, for
a warehouseman is absolutely liable for misdeliveries, but is responsible in trespassory theft cases only where he has
been negligent.").

(n7)Footnote 7. United States v. Padilla, 457 F.2d 1403, 1972 A.M.C. 1619 (9th Cir. 1972) (Conviction for theft
from shipment in foreign commerce upheld where goods stored within port warehouse at time of theft and it was
general practice to unload goods and store them in warehouse subject to counting within several days.); United States v.
Armata, 193 F. Supp. 624 (D. Mass. 1961) (Taking and carrying, with intent to steal, funds of boat located in naval
shipyard is embezzlement within contemplation of § 661.).

(n8)Footnote 8. Hall v. United States, 404 F.2d 1367 (10th Cir. [Okla.] 1969) (theft of automobile on military
base); United States v. Hart, 407 F.2d 1087 (2d Cir. [N. Y.] 1969) (theft of copper ingots which were part of foreign
shipment).
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§ 116. Destruction of Vessels.

The criminal sanctions which may be invoked against one destroying, setting fire to, or tampering with a vessel are set
forth in §§ 2274 and 2275 of Title 18 of the United States Code. n1 These sections apply to all persons guilty of the
offenses described, even though the wording of § 2274, by qualifying "whoever" to specifically include "owner, master
or person in charge or command," seems by implication to exclude such persons from the effects of § 2275, where the
word "whoever" is not similarly qualified. n2 However the courts have interpreted "whoever" to have the broadest
possible meaning in both instances.

Those guilty of destroying a private, foreign, or domestic vessel within the territorial waters, or permitting the use of the
vessel for purposes of conspiratorial activities against the United States may be imprisoned for up to 10 years and/or
fined; n3 while anyone setting fire to a vessel or tampering with the motive power or instrumentalities of navigation of a
vessel with the intent to injure or endanger the safety n4 of the vessel or her cargo, or persons on board, regardless of
whether the effects are to take place within or without the jurisdiction of the United States, may be imprisoned for up to
20 years and/or fined. n5

The purpose behind these acts is the protection of foreign commerce, rather than merely the owners, from the malicious
acts of others. n6 Therefore, it is no defense to these crimes that the owner caused or authorized his officers and crew to
cause the destruction of all or part of a vessel. n7 And this restriction on the owner's absolute control over his property
is not a denial of Fifth Amendment due process. n8 The owner may not impair the rights of an interested party, e.g. a
cargo owner, by tampering with his vessel.

To best protect international trade, § 2275 covers American vessels n9 engaged in foreign commerce either on the high
seas or within the United States jurisdiction, and foreign vessels n10 within the United States jurisdiction whether in
transit or docked at a pier.

Legal Topics:
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For related research and practice materials, see the following legal topics:
Admiralty LawPractice & ProcedureJurisdictionConstitutional LawSubstantive Due ProcessEconomic InterestsCriminal
Law & ProcedureCriminal OffensesProperty CrimesDestruction of PropertyElementsCriminal Law &
ProcedureCriminal OffensesVehicular CrimesAir & Water Craft ViolationsElements

FOOTNOTES:
(n1)Footnote 1. See § 122 for text.

(n2)Footnote 2. United States v. Martini, 42 F. Supp. 502 (S.D. Ala. 1941) ; Polonio v. United States, 131 F.2d
679 (9th Cir. [Ore.]1942).

(n3)Footnote 3. 18 U.S.C. § 2274.

(n4)Footnote 4. United States v. Polonio, 77 F. Supp. 768 (D. Ore. 1941) ("A ship or vessel is not the hull alone,
but consists of the engines and other integral portions thereof. Therefore, according to the interpretation of the Court, an
intent to injure the vessel would be satisfied by finding of an intent to injure the integral part thereof, such as the main
engines.") (Footnote omitted). United States v. Saglietto, 41 F. Supp. 21 (E.D. Va. 1941) ("Congress intended that the
prohibited intent should go further than a mere intent to injure the machinery (motive power) itself, and that the intent
required is one to injure or endanger the vessel as a whole through tampering with its motive power; or ... that the
tampering ... should have been done with the intent that as a result thereof the vessel as a whole would be injured or
endangered or that the persons thereon would be injured or imperiled." No such sinister intent could be imputed where
defendants dismantled engines which could be used in an emergency, and under the circumstances, no dangerous
condition resulted from the destruction of part of the vessel's machinery.); United States v. Martini, 42 F. Supp. 502
(S.D. Ala. 1941) (It is immaterial whether the injury or danger is intended to occur in the United States port or after
departure, so long as the act is done with the sinister purpose of impairing the safety of the vessel and those aboard. This
purpose was not accomplished where the vessel was tied to the pier, forbidden to leave the port by the Secretary of
Treasury, and the auxiliary engines were sufficient to provide for the needs of the crew (who lived aboard for 10 months
following the destructive act) and also to extinguish a possible fire). In Marchese v. United States, 126 F. 2d 671 1942
A.M.C. 809 (5th Cir. [La.] 1942) (a broad interpretation was given to the phrase "with intent to injure or endanger the
safety of the vessel or of her caro". Judge Sibley wrote " 'Endanger the safety' is a common expression to signify
jeopardy without actual injury inflicted. 'Injure the safety' is a most unusual expression, injury being commonly
affirmed as done to a person or a concrete thing. We think the natural meaning fully expressed is this: 'With intent to
injure the vessel, her cargo, or persons on board, or to endanger the safety of the vessel, or of her cargo, or of persons on
board.' ..."). See Guigni v. United States, N.7 infra, supporting the Fifth Circuit interpretation. United States v.
Franicevich, 465 F.2d 467 (5th Cir. [La.] 1972) (Based on the broad interpretation of intent, defendant was found guilty
of conspiracy to remove the engines of a vessel in order to use them in a boat he had built in violation of 18 U.S.C. §
2275.).

(n5)Footnote 5. 18 U.S.C. § 2275.

(n6)Footnote 6. United States v. Saglietto, N.4 supra (When first enacted in 1917, the purpose of 18 U.S.C. § 502
[now 18 U.S.C. § 2275] was to protect ships leaving American ports from sabotage by the enemy.); Bersio v. United
States, 124 F.2d 310, 1942 A.M.C. 12 (4th Cir. [Md.]) , cert. denied, 316 U.S. 665(1941) ("Vessels are intended to
plow the seas, not to rot at the dock; and any destruction of machinery which renders it dangerous for them to perform
their essential function may be properly said to be one which impairs or endangers their safety".).

(n7)Footnote 7. Marchese v. United States, N.4 supra (18 U.S.C. § 2275 is distinguished from common law crimes
of burglary, arson, malicious mischief, etc. which are not applied against owners of the affected property.); Guigni v.
United States, 127 F.2d 786, 1944 A.M.C. 877 (1st Cir. [P.R.] 1944) (Fact that captain is acting under orders of Italian
Navale Attache does not entitle him to immunity since acts of foreign nations are not entitled to extra-territorial effect.);
United States v. Martini, N.2 supra (Although failure of crew and officers to comply with orders of Italian Naval

Page 485
2-IX Benedict on Admiralty § 116



Attache to damage their vessel to prevent its use by the enemy might have resulted in the imposition of serious
penalties, e.g., life imprisonment or death, they are still subject to the United States law prohibiting such destruction. In
this case they were found not guilty.).

(n8)Footnote 8. Marchese v. United States, N.4 supra.

(n9)Footnote 9. See 18 U.S.C. § 9.

(n10)Footnote 10. Bersio v. United States, N.6 supra (18 U.S.C. § 2275 protects vessels of foreign registry without
reference to whether or not they are engaged in foreign commerce.); Guigni v. United States, N.7 supra (Statute applies
to vessels of foreign registry whether laid up in port or engaged in foreign commerce.).
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§ 117. Revolt or Mutiny.

The determination of whether or not an act of willful disobedience constitutes the offense of revolt is not based on an
absolute standard. Since it is difficult to specifically delimit which acts may be deemed criminal, the courts must look to
the circumstances surrounding each case, and the intention of the accused at the time of the alleged acts of revolt. n1
Mutiny requires the commission of an overt act by one or more crew members n2 while on a United States vessel either
on the high seas or on any "waters within the admiralty and maritime jurisdiction." n3

To constitute an endeavor to make a revolt under 18 U.S.C. §§ 2192 and 2193, "it is not necessary that the accused shall
intend to usurp the master's command and put another in his place; concerted disobedience by only part of the crew, or
an effort by only one member to incite or encourage disobedience by others is enough." n4 And all are bound to
obedience, regardless of position, and continue to be bound even if employment is terminated in mid-voyage. n5

A valid defense to a charge of mutiny may be made where submission to the authority of the master would have
resulted in grave bodily harm to one or more persons, n6 or where the vessel was unseaworthy n7 or where the vessel
has deviated from the contemplated voyage.

In recent years, the terms mutiny and revolt have come to be associated with labor disputes and are often descriptive of
methods of settlement attempted by crew members. Unlike the land laborer, seamen do not have the right to strike or
otherwise engage in individual or collective bargaining. n8 In Southern S. S. Co. v. National Labor Relations Board n9
the Supreme Court held that a strike in protest of unfair labor practices on board a vessel docked in a United States port,
not the home port of the vessel, was a mutiny since all navigable waters within the country are included within the
meaning of the statutes.

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPractice & ProcedureJurisdictionCriminal Law & ProcedureCriminal OffensesMiscellaneous
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OffensesRiot, Rout & Unlawful AssemblyElements

FOOTNOTES:
(n1)Footnote 1. United States v. Huff, 13 F. 630 (C.C.Tenn. 1882) ("If his [crew-member's] conduct, taken altogether,
shows that his purpose is to actively resist the master, or to excite his comrades and procure their assistance in the act of
resistance and disobedience he is determined on or engaged in, it subjects him to the punishment of this statute, as well
as all who unite or conspire with him by yielding to such solicitations, whether their conduct results in an accomplished
and successful revolt against the master or not.").

(n2)Footnote 2. Id. For the purposes of 18 U. S.C. §§ 2192 and 2193, the term crew includes the mate and all other
officers subordinate to the master.

(n3)Footnote 3. See § 122 for text of statute.

(n4)Footnote 4. United States v. Albers (The Ewa), 115 F.2d 883, 1941 A.M.C. 370 (2d Cir. [N.Y.] 1940) (A
master may, if he so requests, have a reasonable time to seek advice and reply to a demand for half-wages (46 U.S.C. §
597), and even if he rejects such demand peremptorily, the crew may not seize the technical opportunity to quit the ship
without actually leaving her. If they merely stop work but stay on board, it may constitute a mutiny.); Hamilton v.
United States, 268 F. 15 (C.C. Va.) , cert. denied, 254 U.S. 645 (1920) (Agreement of the entire crew while anchored in
a port of refuge, before the voyage had terminated, to refuse to obey the master because they believed that the expiration
of their contract gave them the right to quit, amounted to a revolt.).

(n5)Footnote 5. United States v. Huff, 13 F. 630 (C.C.Tenn. 1882) .

(n6)Footnote 6. Matter of Licenses-Flying Clipper, 1958 A.M.C. 1546 (Coast Guard 1958) , citing United States
v. Reid, 210 F. 486 (D. Del.1913) .

(n7)Footnote 7. Hamilton v. United States, N.4 supra (As seaworthiness is presumed, seaman must take a
reasonable effort to ascertain facts prior to refusal to work).

(n8)Footnote 8. Algic (Mutiny), 1938 A.M.C. 531 (4th Cir. [Md.] 1938) ("The laws of the United States require
seamen to sign articles promising, during the voyage signed for, obedience to all lawful commands of their superior
officers, and it certainly cannot be successfully maintained that there exists a right to strike in violation of the law."
Turning off steam while the vessel was neither moored to the dock nor anchored in harbor, and otherwise refusing to
work constituted a mutiny.). The Algic is distinguished from Weisthoff v. American-Hawaiian S.S. Co., 79 F.2d 124,
1935 A.M.C. 1111 (2d Cir. 1935) , cert. denied, 296 U.S. 619 wherein the refusal to work occurred while the vessel
was moored to a dock in the New York Harbor, and was not a mutiny, but merely a labor dispute. The court found that
statutory breaches entitled the men to their discharge on request, and that their actions constituted poor judgment rather
than attempted revolt or desertion.); Peninsular & Occidental S.S. Co. v. National Labor Relations Board, 98 F.2d 411
(5th Cir. [Fla.]) , cert. denied, 305 U.S. 653, 59 S. Ct. 248, 83 L. Ed. 423, 3 L.R.R.M. (BNA) 673(1938) (Engaging in
sit-down strikes and taking possession of ships in defiance of officer was at least prima facie evidence of mutiny.);
Matter of Licenses-Flying Clipper, N.6 supra (Strike by seamen in support of longshoremen's union was within Cost
Guard jurisdiction, and was not a mere labor dispute but pertained to the standards of discipline on shipboard. The right
to strike is subject to the paramount right of the public, as expressed in the Mutiny and Shipping Articles statutes, to
have conditions of safety on ships maintained throughout the voyage.).

(n9)Footnote 9. 316 U.S. 31, 62 S. Ct. 886, 86 L. Ed. 1246, 1942 A.M.C. 515 (1942) . See also People v. Rowe,
1942 A.M.C. 1229 (N.Y. County Ct. 1942) citing Southern S.S. Co. v. N.L.R.B., 316 U.S. 31, 62 S.Ct. 886, 86 L. Ed.
1246, 1942 A.M.C. 515 (1942) , for the proposition that a mutiny may occur while a ship is berthed at a port other than
her home port, and holding that the shooting of a crewman by master was justified to prevent possible mutiny.).

Page 488
2-IX Benedict on Admiralty § 117



88 of 181 DOCUMENTS

Benedict on Admiralty

Copyright 2011, Matthew Bender & Company, Inc., a member of the LexisNexis Group.

Volume 2: Principles of Admiralty Law Chapters I - XIV
Chapter IX MARITIME CRIMES

2-IX Benedict on Admiralty § 118

AUTHOR: By Richard J. Nikas

§ 118. Abandonment of Sailor.

Section 2195 of Title 18 of the United States Code n1 prohibits a master from improperly leaving any seaman in a
foreign port, and extends to the wronged seamen a civil remedy as well as a criminal remedy to those instances where
malice can be shown. n2 In cases where the crew member is taken into custody in a foreign port by local authorities, the
duty of the master or shipowner is discharged once it is ascertained that a crime has been perpetrated, the crew member
is properly chargeable for the offense, and the crime is one involving the peace and tranquility of the port. n3 The
master then has no further obligation toward the seaman other than to notify the consulate's office. n4 There is no duty
to provide counsel for the accused as it may be assumed that the consul or the local authorities will make appropriate
provisions for adequate counsel and a fair trial pursuant to local standards. n5

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPersonal InjuriesMaritime Tort ActionsGeneral OverviewAdmiralty LawShippingMastersCriminal Law
& ProcedureCriminal OffensesCrimes Against PersonsGeneral OverviewCriminal Law & ProcedureCriminal
OffensesVehicular CrimesAir & Water Craft ViolationsElements

FOOTNOTES:
(n1)Footnote 1. See § 122 for text of statute.

(n2)Footnote 2. Id.

(n3)Footnote 3. Gave v. Grace Line, 237 F. Supp. 557, 1965 A.M.C. 71 (E.D. Pa. 1964) , vacated, 346 F.2d 567,
1966 A.M.C. 1116 (3d Cir.1965) (Seaman employed aboard American vessel arrested on vessel by Chilean police after
searching his quarters and finding 10,000 rounds of 22 caliber rifle cartridges and being identified by a Chilean civilian
as having sold munitions earlier in the day.); Russel v. State S.S. Co., 1973 A.M.C. 2219 (D. Ore. 1973) (Shipowner not
liable to seaman for wrongful imprisonment, loss of wages and personal injuries while in Vietnamese prison on charge
of murdering Vietnamese watchman).
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(n4)Footnote 4. Gave v. Grace Line, 237 F. Supp. 557, 1965 A.M.C. 71 (E.D. Pa. 1964) , vacated, 346 F.2d 567,
1966A.M.C. 1116 (3d Cir.1965) ; Robertson v. States Marine Lines 459 P.2d 37, 1969 A.M.C. 2088 (Wash. 1969)
(Shipowner did not breach any duty to provide seaman with legal assistance ashore because United States authorities
were notified and the Okinawa officials appointed competent counsel.; Russel v. State S.S. Co., 1973 A.M.C. 2219 (D.
Ore. 1973) .

(n5)Footnote 5. Robertson v States Marine Lines, N.4 supra.
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§ 119. Constitutional Provisions.

Under the general provision that, in admiralty and maritime cases, the mode of proceeding should be according to the
usages of courts of admiralty, the trial of maritime offenses must have been according to the usage of admiralty courts,
n1 had not the Constitution and amendments thereto otherwise provided:

"The trial of all crimes, except in cases of impeachment, shall be by jury, and such trial shall be held
in the state where the said crimes shall have been committed; but when not committed within any state,
the trial shall be at such place or places as the Congress may by law have directed. n2

"No person shall be held to answer for a capital, or otherwise infamous crime, unless on a
presentment or indictment of a grand jury, except in cases arising in the land or naval forces, or in the
militia, when in actual service, in time of war or public danger... . n3

"In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an
impartial jury of the state and district wherein the crime shall have been committed, which district shall
have been previously ascertained by law, and to be informed of the nature and cause of the accusation; to
be confronted with the witnesses against him; to have compulsory process for obtaining witnesses in his
favor and to have the assistance of counsel for his defence." n4

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPractice & ProcedureConstitutional AuthorityConstitutional LawBill of RightsFundamental
RightsProcedural Due ProcessGrand Jury RequirementConstitutional LawBill of RightsFundamental RightsCriminal
ProcessRight to Jury TrialConstitutional LawBill of RightsFundamental RightsCriminal ProcessSpeedy TrialCriminal
Law & ProcedureTrialsDefendant's RightsRight to Public Trial

FOOTNOTES:
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(n1)Footnote 1. Robertson v States Marine Lines, N.4 supra.

(n2)Footnote 2. U.S. Const., art. 3, § 2.

(n3)Footnote 3. 5th Amendment; Ionian Shipping Co. v. British Law Ins. Co., Ltd. 314 F. Supp. 1121, 1971 A.
M.C. 174 (S.D.N.Y. 1970) (Master has the right to remain silent even though vessel lost on high seas, he was not a
citizen of the United States, and the vessel was registered in Liberia, since the statutory crime of Plunder of a Distressed
Vessel (18 U.S.C. § 1658) might be subject to federal jurisdiction as an act committed in a foreign country and intended
to have effect in the United States.).

(n4)Footnote 4. 6th Amendment.
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§ 120. Trial By Jury.

The practical operation of these provisions has been to make the practice of the admiralty, in criminal cases, the same as
the practice of the courts of common law in like cases. The cases are none the less cases of admiralty and maritime
jurisdiction, although they are tried before a jury, and, from the beginning, conducted after the manner of trials at
common law in criminal cases. n1 The proper effect of those provisions is not, however, to adopt in such cases the
practice of the State courts, but the practice must be according to the usage of admiralty courts, subject to the limitations
of the Constitution, the amendments, and the Acts of Congress.

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPractice & ProcedureConstitutional AuthorityAdmiralty LawPractice &
ProcedureJurisdictionConstitutional LawBill of RightsFundamental RightsCriminal ProcessRight to Jury TrialCriminal
Law & ProcedureTrialsDefendant's RightsRight to Jury TrialFelonies

FOOTNOTES:
(n1)Footnote 1. United States v. Warms, Abbott et al. (The Morro Castle), 1936 A. M.C. 321 (S.D.N.Y. 1936) , rev'd
on appeals of Warms and Abbott, 89 F.2d 166, 1937 A.M.C. 533 (2d Cir. [N.Y.] 1937) ; The Algic, 95 F.2d 784, 1938
A.M.C. 531 (4th Cir. [Md.] 1938); United States v. Cavalliotis, 105 F. Supp. 742, 1952 A.M.C. 2027 (E.D.N.Y. 1952)
(All the elements of the offense charged must be proved beyond a reasonable doubt.The case involved prosecution for
obstructing navigable waters under 28 U.S.C. §§ 409, 411; jury waived.).
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§ 121. An Admiralty Indictment.

In the District Court of the United States for the Southern District of New York.

Southern District of New York, ss.:

The Grand Jurors for the United States of America, duly empaneled and sworn in the District Court of the United States
for the Southern District of New York, and inquiring for that District, upon their oath present:

That heretofore, to wit, from on or about the .... day of ...................., ....., up to and including the .....day of ...................,
...................., on the high seas, and or waters within the admiralty and maritime jurisdiction of the United States, within
the jurisdiction of this Court, to wit, at the harbor of Colombo, Island of Ceylon; at Kolachel Anchorage, Travancore,
India; on the Indian Ocean: on the Arabian Sea; at the Port of Aden, Arabia; in the Guld of Aden; on the Red Sea; in the
Gulf of Suez; at the Port of Suez, Egypt; at Port Said, Egypt, and elsewhere on the high seas and on waters within the
admiralty and maritime jurisdiction of the United States, (names of persons indicted) the defendants herein, who were
then and there members of the crew of the "S. S. Ewa", a vessel of the United States owned by the Matson Navigation
Company, unlawfully, willfully, knowingly and feloniously did endeavor to make a revolt and mutiny on board said
vessel; and said defendants were thereafter found in the City, State and Southern District of New York; against the
peace of the United States and their dignity and contrary to the form of the statute of the United States in such case
made and provided (Title 18, Section 2192, United States Code).

Second Count

And the Grand Jurors aforesaid, upon their oath aforesaid, do further present:
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That heretofore, to wit, from on or about the .... day of ...................., ....., up to and including the .....day of ...................,
....., on the high seas, and on waters within the admiralty and maritime jurisdiction of the United States, and within the
jurisdiction of this Court, to wit, at the harbor of Colombo, Island of Ceylon; at Kolachel Anchorage, Travancore, India;
on the Indian Ocean; on the Arabian Sea; at the Port of Aden, Arabia; in the Gulf of Aden; on the Red Sea; in the Gulf
of Suez; at the Port of Suez; Egypt; at Port Said, Egypt, and elsewhere on the high seas, and on waters within the
admiralty and maritime jurisdiction of the United States, (names and persons indicted) the defendants herein, who were
then and there members of the crew of the "S. S. Ewa", a vessel of the United States owned by the Matson Navigation
Company, unlawfully, wilfully, knowingly and feloniously did combine, conspire, confederate and agree together and
with each other, and with divers other persons to the Grand Jurors unknown, to make a revolt and mutiny on board said
vessel.

It was part of the said conspiracy that said defendants would resist the lawful commands of the master, officers and
engineers of said vessel.

It was further a part of said conspiracy that said defendants would refuse and neglect to do their proper duty on board
said vessel, and would betray their proper trust.

It was further a part of said conspiracy that said defendants would assemble on board said vessel in a tumultuous and
mutinous manner.

Said defendants were thereafter found in the City, State, and Southern District of New York; against the peace of the
United States and their dignity and contrary to the form of the statute of the United States in such case made and
provided (Title 18, Section 2192, United States Code). A true bill.

.................,
Foreman
................
United States Attorney.

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPractice & ProcedureGeneral OverviewAdmiralty LawPractice & ProcedureJurisdictionCriminal Law &
ProcedureCriminal OffensesMiscellaneous OffensesRiot, Rout & Unlawful AssemblyGeneral Overview
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§ 122. Criminal Statutes.

The following statutes related specifically to Admiralty and Maritime Crimes. Those crimes evoking minor penalties
have been omitted.

§ 5 United States Defined

The term "United States," as used in this title in a territorial sense, includes all places and waters, continental or insular,
subject to the jurisdiction of the United States, except the Canal Zone.

§ 7 Special Maritime and Territorial Jurisdiction of the United States Defined

The term "special maritime and territorial jurisdiction of the United States", as used in this title, includes:

(1) The high seas, any other waters within the admiralty and maritime jurisdiction of the United States and out of the
jurisdiction of any particular State, and any vessel belonging in whole or in part to the United States or any citizen
thereof, or to any corporation created by or under the laws of the United States, or of any State, Territory, District, or
possession thereof, when such vessel is within the admiralty and maritime jurisdiction of the United States and out of
the jurisdiction of any particular State.

(2) Any vessel registered, licensed, or enrolled under the laws of the United States, and being on a voyage upon the
waters of any of the Great Lakes, or any of the waters connecting them, or upon the Saint Lawrence River where the
same constitutes the International Boundary Line.
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(3) Any lands reserved or acquired for the use of the United States, and under the exclusive or concurrent jurisdiction
thereof, or any place purchased or otherwise acquired by the United States by consent of the legislature of the State in
which the same shall be, for the erection of a fort, magazine, arsenal, dockyard, or other needful building.

(4) Any island, rock, or key containing deposits of guano, which may, at the discretion of the President, be considered
as appertaining to the United States.

(5) Any aircraft belonging in whole or in part to the United States, or any citizen thereof, or to any corporation created
by or under the laws of the United States, or any State, Territory, District, or possession thereof, while such aircraft is in
flight over the high seas, or over any other waters within the admiralty and maritime jurisdiction of the United States
and out of the jurisdiction of any particular State.

(6) Any vehicle used or designed for flight or navigation in space and on the registry of the United States pursuant to
the Treaty on Principles Governing the Activities of States in the Exploration and Use of Outer Space, Including the
Moon and Other Celestial Bodies and the Convention of Registration of Objects Launched into Outer Space, while that
vehicle is in flight, which is from the moment when all external doors are closed on Earth following embarkation until
the moment when one such door is opened on Earth for disembarkation or in the case of a forced landing, until the
competent authorities take over the responsibility for the vehicle and for persons and property aboard.

(7) Any place outside the jurisdiction of any nation with respect to an offense by or against a national of the United
States.

(8) To the extent permitted by international law, any foreign vessel during a voyage having a scheduled departure
from or arrival in the United States with respect to an offense committed by or against a national of the United States.

§ 9 Vessel of the United States Defined

The term "vessel of the United States", as used in this title, means a vessel belonging in whole or in part to the United
States, or any citizen thereof, or any corporation created by or under the laws of the United States, or of any State,
Territory, District, or possession thereof.

§ 13 Laws of States Adopted for Areas Within Federal Jurisdiction

(a) Whoever within or upon any of the places now existing or hereafter reserved or acquired as provided in section 7 of
this title, is guilty of any act or omission which, although not made punishable by any enactment of Congress, would be
punishable if committed or omitted within the jurisdiction of the State, Territory, Possession, or District in which such
place is situated, by the laws thereof in force at the time of such act or omission, shall be guilty of a like offense and
subject to a like punishment.
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(b)

(1) Subject to paragraph (2) and for purposes of subsection (a) of this section, that which may or shall be imposed
through judicial or administrative action under the law of a State, territory, possession, or district, for a conviction for
operating a motor vehicle imposed under this subsection shall apply only to the special maritime and territorial
jurisdiction of the United States.

(2)

(A) In addition to any term of imprisionment provided for operating a motor vehicle under the influence of a drug or
alcohol imposed under the law of a State, territory, possession, or district, the punishment for such an offense under this
section shall include an additional term of imprisionment of not more than 5 years, or if death of a minor is caused, not
more than 10 years, and an additional fine of not more than $1,000, or both, if--

(i) a minor (other than the offender) was present in the motor vehicle when the offense was committed; and

(ii) the law of the State, territory, possession, or district in which the offense occured does not provide an
additional term of imprisionment under the circumstances described in clause (i).

(B) For the purposes of subparagraph (A), the term "minor" means a person less than 18 years of age.

§ 81 Arson Within Special Maritime and Territorial Jurisdiction

Whoever, within the special maritime and territorial jurisdiction of the United States, willfully and maliciously sets fire
to or burns, or attempts to set fire to or burn any building, structure or vessel, any machinery or building materials or
supplies, military or naval stores, munitions of war, or any structural aids or appliances for navigation or shipping, shall
be fined under this title or imprisoned not more than five years, or both.

If the building be a dwelling or if the life of any person be placed in jeopardy, he shall be fined under this title or
imprisoned not more than twenty years, or both.

§ 113 Assaults Within Maritime and Territorial Jurisdiction

(a) Whoever, within the special maritime and territorial jurisdiction of the United States, is guilty of an assault shall be
punished as follows:
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(1) Assault with intent to commit murder, by imprisonment for not more than twenty years.

(2) Assault with intent to commit any felony, except murder or a felony under chapter 109A, by fine under this title or
imprisonment for not more than ten years, or both.

(3) Assault with a dangerous weapon, with intent to do bodily harm, and without just cause or excuse, by fine under
this title or imprisonment for not more than ten years, or both.

(4) Assault by striking, beating, or wounding, by fine under this title or imprisonment for not more than six months, or
both.

(5) Simple assault, by fine under this title or imprisonment for not more than six months, or both, or if victim of the
assault is an individual who has not attained tha age of 16 years, by fine under this title or imprisonment for not more
than 1 year, or both.

(6) Assault resulting in serious bodily injury, by a fine under this title or imprisonment for not more than ten years, or
both.

(7) Assault resulting in substantial bodily injury to an individual who has not attained the age of 16 years, by fine
under this title or imprisonment for not more than 5 years, or both.

(b) As used in this section--

(1) the term "substantial bodily injury" means bodily injury which involves--

(A) a temporary but substantial disfigurement; or

(B) a temporary but substantial loss or impairment of the function of any bodily member, organ, or mental faculty;
and
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(2) the term "serious bodily injury" has the meaning given that term in section 1365 of this title.

§ 114 Maiming Within Maritime and Territorial Jurisdiction

Whoever, within the special maritime and territorial jurisdiction of the United States, and with intent to maim or
disfigure, cuts, bites, or slits the nose, ear, or lip, or cuts out or disables the tongue, or puts out or destroys an eye, or
cuts off or disables a limb or any member of another person; or

Whoever, within the special maritime and territorial jurisdiction of the United States, and with like intent, throws or
pours upon another person, any scalding water, corrosive acid, or caustic substance--

Shall be fined under this title or imprisoned not more than twenty years, or both.

§ 371 Conspiracy to Commit Offense or to Defraud United States

If two or more persons conspire either to commit any offense against the United States, or to defraud the United States,
or any agency thereof in any manner or for any purposed, and one or more of such persons to any act to effect the object
of the conspiracy, each shall be fined under this title or imprisoned not more than five years, or both.

If, however, the offense, the commission of which is the object of the conspiracy, is a misdemeanor only, the
punishment for such conspiracy shall not exceed the maximum punishment provided for such misdemeanor.

§ 545 Smuggling Goods Into the United States

Whoever knowingly and willfully, with intent to defraud the United States, smuggles, or clandestinely introduces or
attempts to smuggle or clandestinely introduce into the United States any merchandise which should have been
invoiced, or makes out or passes, or attempts to pass, through the customhouse any false, forged, or fraudulent invoice,
or other document or paper; or

Whoever fraudulently or knowingly imports or brings into the United States, any merchandise contrary to law, or
receives, conceals, buys, sells, or in any manner facilitates the transportation, concealment, or sale of such merchandise
after importation, knowing the same to have been imported or brought into the United States contrary to law--

Shall be fined under this title or imprisoned not more than five years, or both.

Proof of defendant's possession of such goods, unless explained to the satisfaction of the jury, shall be deemed evidence
sufficient to authorize conviction for violation of this section.

Merchandise introduced into the United States in violation of this section, or the value thereof, to be recovered from any
person described in the first or second paragraph of this section, shall be forfeited to the United States.

The term "United States", as used in this section, shall not include Virgin Islands, American Samoa, Wake Island,
Midway Islands, Kingman Reef, Johnston Island, or Guam.

§ 659 Interstate or Foreign Shipments by Carrier State Prosecutions

Whoever embezzles, steals, or unlawfully takes, carries away, or conceals, or by fraud or deception obtains from any
pipeline system, railroad car, wagon, motortruck, or other vehicle, or from any tank or storage facility, station, station
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house, platform or depot or from any steamboat, vessel, or wharf, or from any aircraft, air terminal, airport, aircraft
terminal or air navigation facility with intent to convert to his own use any goods or chattels moving as or which are a
part of or which constitute an interstate or foreign shipment of freight, express, or other property; or

Whoever buys or receives or has in his possession any such goods or chattels, knowing the same to have been
embezzled or stolen; or

Whoever embezzles, steals, or unlawfully takes, carries away, or by fraud or deception obtains with intent to convert to
his own use any baggage which shall have come into the possession of any common carrier for transportation in
interstate or foreign commerce or breaks into, steals, takes, carries away, or conceals any of the contents of such
baggage, or buys, receives, or has in his possession any such baggage or any article therefrom of whatever nature,
knowing the same to have been embezzled or stolen; or

Whoever embezzles, steals, or unlawfully takes by any fraudulent device, scheme, or game, from any railroad car, bus,
vehicle, steamboat,vessel, or aircraft operated by any common carrier moving in interstate or foreign commerce or from
any passenger thereon any money, baggage, goods, or chattels, or whoever buys, receives, or has in his possession any
such money, baggage, goods, or chattels, knowing the same to have been embezzled or stolen--

Shall in each case be fined under this title or imprisoned not more than ten years, or both; but if the amount or value of
such money, baggage, goods or chattels does not exceed $100, he shall be fined not more than $1,000 or imprisoned not
more than one year, or both.

The offense shall be deemed to have been committed not only in the district where the violation first occurred, but also
in any district in which the defendant may have taken or been in possession of the said money, baggage, goods, or
chattels.

The carrying or transporting of any such money, freight,express, baggage, goods, or chattels in interstate or foreign
commerce, knowing the same to have been stolen, shall constitute a separate offense and subject the offender to the
penalties under this section for unlawful taking, and the offense shall be deemed to have been committed in any district
into which such money, freight, express, baggage, goods, or chattels shall have been removed or into which the same
shall have been brought by such offender.

To establish the interstate or foreign commerce character of any shipment in any prosecution under this section the
waybill or other shipping document of such shipment shall be prima facie evidence of the place from which and to
which such shipment was made. The removal of property from a pipeline system which extends interstate shall be prima
facie evidence of the interstate character of the shipment of the property.

A judgment of conviction or acquittal on the merits under the laws of any State shall be a bar to any prosecution under
this section for the same act or acts. Nothing contained in this section shall be construed as indicating an intent on the
part of Congress to occupy the field in which provisions of this section operate to the exclusion of State laws on the
same subject matter, nor shall any provision of this section be construed as invalidating any provision of State law
unless such provision is inconsistent with any of the purposes of this section or any provision thereof.

§ 660 Carrier's Funds Derived From Commerce; State Prosecutions

Whoever, being a president, director, officer, or manager of any firm, association, or corporation engaged in commerce
as a common carrier, or whoever, being an employee of such common carrier riding in or upon any railroad car, motor
truck, steamboat, vessel, aircraft or other vehicle of such carrier moving in interstate commerce, embezzles, steals,
abstracts, or willfully misapplies, or willfully permits to be misapplied, any of the moneys, funds, credits, securities,
property, or assets of such firm, association, or corporation arising or accruing from, or used in, such commerce, in
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whole or in part, or willfully or knowingly converts the same to his own use or to the use of another, shall be fined
under this title or imprisoned not more than ten years, or both.

The offense shall be deemed to have been committed not only in the district where the violation first occurred but also
in any district in which the defendant may have taken or had possession of such moneys, funds, credits, securities,
property or assets.

A judgment of conviction or acquittal on the merits under the laws of any State shall be a bar to any prosecution
hereunder for the same act or acts.

§ 661 Within Special Maritime and Territorial Jurisdiction

Whoever, within the special maritime and territorial jurisdiction of the United States, takes and carries away, with intent
to steal or purloin, any personal property of another shall be punished as follows:

If the property taken is of a value exceeding $100, or is taken from the person of another, by a fine of under this title or
imprisonment for not more than five years, or both; in all other cases, by a fine of not more than under this title or by
imprisonment not more than one year, or both.

If the property stolen consists of any evidence of debt, or other written instrument, the amount of money due thereon, or
secured to be paid thereby and remaining unsatisfied, or which in any contingency might be collected thereon, or the
value of the property the title to which is shown thereby, or the sum which might be recovered in the absence thereof,
shall be the value of the property stolen.

§ 662 Receiving Stolen Property Within Special Maritime and Territorial Jurisdiction

Whoever, within the special maritime and territorial jurisdiction of the United States, buys, receives, or conceals any
money, goods, bank notes, or other thing which may be the subject of larceny, which has been feloniously taken, stolen,
or embezzled from any other person, knowing the same to have been so taken, stolen, or embezzled, shall be fined
under this title or imprisoned not more than three years, or both; but if the amount or value of thing so taken, stolen or
embezzled does not exceed $100, he shall be fined under this title or imprisoned not more than one year, or both.

§ 881 Forfeitures

(a) Property subject

The following shall be subject to forfeiture to the United states and no property right shall exist in them:

(1) All controlled substances which have been manufactured, distributed, dispensed, or acquired in violation of this
subchapter.

(2) All raw materials, products, and equipment of any kind which are used, or intended for use, in manufacturing,
compounding, processing, delivering, importing, or exporting any controlled substance in violation of this subchapter.

(3) All property which is used, or intended for use, as a container for property described in paragraph (1), (2), or (9).
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(4) All conveyances, including aircraft, vehicles, or vessels, which are used, or are intended for use, to transport, or in
any manner to facilitate the transportation, sale, receipt, possession, or concealment of property described in paragraph
(1), (2), or (9), except that --

(A) no conveyance used by any person as a common carrier in the transaction of business as a common carrier shall
be forfeited under the provisions of this section unless it shall appear that the owner or other person in charge of such
conveyance was a consenting party or privy to a violation of this subchapter or subchapter II of this chapter;

(B) no conveyances shall be forfeited under the provisions of this section by reason of any act or omission
established by the owner thereof to have been committed or omitted by any person other than such owner while such
conveyance was unlawfully in the possession of a person other than the owner in violation of the criminal laws of the
United States, or of any State; and

(C) no conveyance shall be forfeited under this paragraph to the extent of an interest of an owner, by reason of any
act or omission established by that owner to have been committed or omitted without the knowledge, consent, or willful
blindness of the owner.

(5) All books, records, and research, including formulas, microfilm, tapes, and data which are used, or intended for
use, in violation of this subchapter.

(6) All moneys, negotiable instruments, securities, or other things of value furnished or intended to be furnished by
any person in exchange for a controlled substance in violation of this subchapter, all proceeds traceable to such an
exchange, and all moneys, negotiable instruments, and securities used or intended to be used to facilitate any violation
of this subchapter, except that no property shall be forfeited under this paragraph, to the extent of the interest of an
owner, by reason of any act or omission established by that owner to have been committed or omitted without the
knowledge or consent of that owner.

(7) All real property, including any right, title, and interest (including any leasehold interest) in the whole of any lot or
tract of land and any appurtenances or improvements, which is used, or intended to be used, in any manner or part, to
commit, or to facilitate the commission of, a violation of this subchapter punishable by more than one year's
imprisonment, except that no property shall be forfeited under this paragraph, to the extent of an interest of an owner,
by reason of any act or omission established by that owner to have been committed or omitted without the knowledge or
consent of that owner.

(8) All controlled substances which have been possessed in violation of this subchapter.
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(9) All listed chemicals, all drug manufacturing equipment, all tableting machines, all encapsulating machines, and all
gelatin capsules, which have been imported, exported, manufactured, possessed, distributed, or intended to be
distributed, imported, or exported, in violation of a felony provision of this subchapter or subchapter II of this chapter.

(10) Any drug paraphernalia (as defined in section 857 of this title).

(11) Any firearm (as defined in section 921 of Title 18) used or intended to be used to facilitate the transportation,
sale, receipt, possession, or concealment of property described in paragraph (1) or (2) and any proceeds traceable to
such property.

(b) Seizure pursuant to Supplemental Rules for Certain Admiralty and Maritime Claims; Issuance of warrant
authorizing seizure

Any property subject to civil forfeiture to the United States under this subchapter may be seized by the Attorney
General upon process issued pursuant to the Supplemental Rules for Certain Admiralty and Maritime Claims by any
district court of the United States having jurisdiction over the property, except that seizure without such process may be
made when --

(1) the seizure is incident to an arrest or a search under a search warrant or an inspection under an administrative
inspection warrant;

(2) the property subject to seizure has been the subject of a prior judgment in favor of the United States in a criminal
injunction or forfeiture proceeding under this subchapter;

(3) the Attorney General has probable cause to believe that the property is directly or indirectly dangerous to health or
safety; or

(4) the Attorney General has probable cause to believe that the property is subject to civil forfeiture under this
subchapter.

In the event of seizure pursuant to paragraph (3) or (4) of this subsection, proceedings under subsection (d) of this
section shall be instituted promptly. The Government may request the issuance of a warrant authorizing the seizure of
property subject to forfeiture under this section in the same manner as provided for a search warrant under the Federal
Rules of Criminal Procedure.
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(c) Custody of Attorney General

Property taken or detained under this section shall not be repleviable, but shall be deemed to be in the custody of
the Attorney General, subject only to the orders and decrees of the court or the official having jurisdiction thereof.
Whenever property is seized under any of the provisions of this subchapter, the Attorney General may --

(1) place the property under seal;

(2) remove the property to a place designated by him; or

(3) require that the General Services Administration take custody of the property and remove it, if practicable, to an
appropriate location for disposition in accordance with law.

(d) Disposition of forfeited property

The provisions of law relating to the seizure, summary and judicial forfeiture, and condemnation of property for
violation of the customs laws; the disposition of such property or the proceeds from the sale thereof; the remission or
mitigation of such forfeitures; and the compromise of claims shall apply to seizures and forfeitures incurred, or alleged
to have been incurred, under any of the provisions of this subchapter, insofar as applicable and not inconsistent with the
provisions hereof; except that such duties as are imposed upon the customs officer or any other person with respect to
the seizure and forfeiture of property under the customs laws shall be performed with respect to seizures and forfeitures
of property under this subchapter by such officers, agents, or other persons as may be authorized or designated for that
purpose by the Attorney General, except to the extent that such duties arise from seizures and forfeitures effected by any
customs officer.

(e) Disposition of forfeited property

(1) Whenever property is criminally forfeited under this subchapter the Attorney General may --

(A) retain the property for official use or, in the manner provided with respect to transfers under section 1616a of
Title 19, transfer the property to any Federal agency or to any State or local law enforcement agency which participated
in the seizure or forfeiture of the property;

(B) except as provided in paragraph (4), sell, by public sale or any other commercially feasible means, any forfeited
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property which is not required to be destroyed by law and which is not harmful to the public;

(C) require that the General Services Administration take custody of the property and dispose of it in accordance
with law;

(D) forward it to the Drug Enforcement Administration for disposition (including delivery for medical or scientific
use to any Federal or State agency under regulations of the Attorney General); or

(E) transfer the forfeited personal property or the proceeds of the sale of any forfeited personal or real property to
any foreign country which participated directly or indirectly in the seizure or forfeiture of the property, if such a
transfer--

(i) has been agreed to by the Secretary of State;

(ii) is authorized in an international agreement between the United States and the foreign country; and

(iii) is made to a country which, if applicable, has been certified under section 2291j of Title 22.

(2)

(A) The proceeds from any sale under subparagraph (B) of paragraph (1) and any moneys forfeited under this title
shall be used to pay --

(i) all property expenses of the proceedings for forfeiture and sale including expenses of seizure, maintenance of
custody, advertising, and court costs; and

(ii) awards of up to $100,000 to any individual who provides original information which leads to the arrest and
conviction of a person who kills or kidnaps a Federal drug law enforcement agent.

Any award paid for information concerning the killing or kidnaping of a Federal drug law enforcement agent, as
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provided in clause (ii), shall be paid at the discretion of the Attorney General.

(B) The Attorney General shall forward to the Treasurer of the United States for deposit in accordance with section
524(C) of Title 28, any amounts of such moneys and proceeds remaining after payment of the expenses provided in
subparagraph (A), except that, with respect to forfeitures conducted by the Postal Service, the Postal Service shall
deposit in the Postal Service Fund, under section 2003(b)(7) of Title 29, such moneys and proceeds.

(3) The Attorney General shall assure that any property transferred to a State or local law enforcement agency under
paragraph (1)(A) --

(A) has a value that bears a reasonable relationship to the degree of direct participation of the State or local agency
in the law enforcement effort resulting in the forfeiture, taking into account the total value of all property forfeited and
the total law enforcement effort with respect to the violation of law on which the forfeiture is based; and

(B) will serve to encourage further cooperation between the recipient State or local agency and Federal law
enforcement agencies.

(4)

(A) With respect to real property described in subparagraph (B), if the chief executive officer of the State involved
submits to the Attorney General a request for purposes of such subparagraph, the authority established in such
subparagraph is in lieu of the authority established in paragraph (1)(B).

(B) In the case of property described in paragraph (1)(B) that is civilly or criminally forfeited under this subchapter,
if the property is real property that is appropriate for use as a public area reserved for recreational or historic purposes or
for the preservation of natural conditions, the Attorney General, upon the request of the chief executive officer of the
State in which the property is located, may transfer title to the property to the State, either without charge or for a
nominal charge, through a legal instrument providing that --

(i) such use will be the principal use of the property; and

(ii) title to the property reverts to the United States in the event that the property is used otherwise.

Page 507
2-IX Benedict on Admiralty § 122



(f) Forfeiture and destruction of schedule I or II substances

(1) All controlled substances in schedule I or II that are possessed, transferred, sold, or offered for sale in violation of
the provisions of this subchapter, all dangerous, toxic, or hazardous raw materials or products subject to forfeiture under
subsection (a)(2) of this section; and any equipment or container subject to forfeiture under subsection (a)(2) or (3) of
this section which cannot be separated safely from such raw materials or products shall be deemed contraband and
seized and summarily forfeited to the United States. Similarly, all substances in schedule I or II, which are seized or
come into the possession of the United States, the owners of which are unknown, shall be deemed contraband and
summarily forfeited to the United States.

(2) The Attorney General may direct the destruction of all controlled substances in schedule I or II seized for violation
of this subchapter; all dangerous, toxic, or hazardous raw materials or products subject to forfeiture under subsection
(a)(2) of this section; and any equipment or container subject to forfeiture under subsection (a)(2) or (3) of this section
which cannot be separated safely from such raw materials or products under such circumstances as the Attorney General
may deem necessary.

(g) Plants

(1) All species of plants from which controlled substances in schedules I and II may be derived which have been
planted or cultivated in violation of this subchapter, or of which the owners or cultivators are unknown, or which are
wild growths, may be seized and summarily forfeited to the United States.

(2) The failure, upon demand by the Attorney General or his duly authorized agent, of the person in occupancy or in
control of land or premises upon which such species of plants are growing or being stored, to produce an appropriate
registration, or proof that he is the holder thereof, shall constitute authority for the seizure and forfeiture.

(3) The Attorney General, or his duly authorized agent, shall have authority to enter upon any lands, or into any
dwelling pursuant to a search warrant, to cut, harvest, carry off, or destroy such plants.

(h) Vesting of title in United States

All right, title, and interest in property described in subsection (a) of this section shall vest in the United States
upon commission of the act giving rise to forfeiture under this section.
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(i) Stay of civil forfeiture proceedings

The filing of an indictment or information alleging a violation of this subchapter or subchapter II of this chapter, or
a violation of State or local law that could have been charged under this subchapter or chapter II of this chapter which is
also related to a civil forfeiture proceeding under this section shall, upon motion of the United States and for good cause
shown, stay the civil forfeiture proceeding.

(j) Venue

In addition to the venue provided for in section 1395 of Title 28 or any other provision of law, in the case of
property of a defendant charged with a violation that is the basis for forfeiture of the property under this section, a
proceeding for forfeiture under this section may be brought in the judicial district in which the defendant owning such
property is found or in the judicial district in which the criminal prosecution is brought.

(l) Agreement between Attorney General and Postal Service for performance of functions n1

The functions of the Attorney General under this section shall be carried out by the Postal Service pursuant to such
agreement as may be entered into between the Attorney General and the Postal Service.

§ 969 Exportation of Arms, Liquors and Narcotics to Pacific Islands

(a) Whoever, being subject to the authority of the United States, gives, sells, or otherwise supplies any arms,
ammunition, explosive substance, intoxicating liquor, or opium to any aboriginal native of any of the Pacific Islands
lying within the twentieth parallel of north latitude and the fortieth parallel of south latitude, and the one hundred and
twentieth meridian of longitude west and one hundred and twentieth meridian of longitude east of Greenwich, not being
in the possession or under the protection of any civilized power, shall be fined not more than $50 or imprisoned not
more than three months or both.

In addition to such punishment, all articles of a similar nature to those in respect to which an offense has been
committed, found in the possession of the offender, may be declared forfeited.

If it appears to the court that such opium, wine, or spirits have been given bona fide for medical purposes, it shall
be lawful for the court to dismiss the charge.

(b) All offenses against this section, committed on any of said islands or on the waters, rocks, or keys adjacent thereto,
shall be deemed committed on the high seas on board a merchant ship or vessel belonging to the United States.

§ 1001 Statements or Entries Generally

Whoever, in any matter within the jurisdiction of any department or agency of the United States knowingly and
willfully falsifies, conceals or covers up by any trick, scheme, or device a material fact, or makes any false, fictitious or
fraudulent statements or representations, or makes or uses any false writing or document knowing the same to contain
any false, fictitious or fraudulent statement or entry, shall be fined under this title or imprisoned not more than five
years, or both.
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§ 1025 False Pretenses on High Seas and Other Waters

Whoever, upon any water or vessel within the special maritime and territorial jurisdiction of the United States, by any
fraud, or false pretense, obtains from any person anything of value, or procures the execution and delivery of any
instrument of writing or conveyance of real or personal property, or the signature of any person, as maker, endorser, or
guarantor, to or upon any bond, bill, receipt, promissory note, draft, or check, or any other evidence of indebtedness, or
fraudulently sells, barters, or disposes of any bond, bill, receipt, promissory note, draft, or check, or other evidence of
indebtedness, for value, knowing the same to be worthless, or knowing the signature of the maker, endorser, or
guarantor thereof to have been obtained by any false pretenses, shall be fined under this title or imprisoned not more
than five years, or both; but if the amount, value or the face value of anything so obtained does not exceed $100, he
shall be fined under this title or imprisoned not more than one year, or both.

§ 1111 Murder

(a) Murder is the unlawful killing of a human being with malice aforethought. Every murder perpetrated by poison,
lying in wait, or any other kind of willful, deliberate, malicious, and premeditated killing; or committed in the
perpetration of, or attempt to perpetrate, any arson, escape, murder, kidnapping, treason, espionage, sabotage,
aggravated sexual abuse or sexual abuse, burglary, or robbery; or perpetrated from a premeditated design unlawfully
and maliciously to effect the death of any human being other than him who is killed, is murder in the first degree.

Any other murder is murder in the second degree.

(b) Within the special maritime and territorial jurisdiction of the United States,

Whoever is guilty of murder in the first degree shall be punished by death or by imprisonment for life;

Whoever is guilty of murder in the second degree, shall be imprisoned for any term of years or for life.

§ 1112 Manslaughter

(a) Manslaughter is the unlawful killing of a human being without malice. It is of two kinds:

Voluntary--Upon a sudden quarrel or heat of passion.

Involuntary--In the commission of an unlawful act not amounting to a felony, or in the commission in an
unlawful manner, or without due caution and circumspection, of a lawful act which might produce death.

(b) Within the special maritime and territorial jurisdiction of the United States,

Whoever is guilty of voluntary manslaughter,shall be fined under this title or imprisoned not more than ten years;

Whoever is guilty of involuntary manslaughter,shall be fined under this title or imprisoned not more than three
years, or both.

§ 1113 Attempt to Commit Murder or Manslaughter

Except as provided in section 113 of this title, whoever, within the special maritime and territorial jurisdiction of United
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States, attempts to commit murder or manslaughter, shall be fined shall, for an attempt to commit murder be imprisoned
not more than twenty years or fined under this title, or both, and for an attempt to commit manslaughter be imprisoned
not more than three years or fined under this title, or both.

§ 1114 Protection of Officers and Employees of the United States

Whoever kills or attempts to kill any judge of the United States, any United States Attorney, any Assistant United States
Attorney, or any United States marshal or deputy marshal or person employed to assist such marshal or deputy marshal,
any officer or employee of the Federal Bureau of Investigation of the Department of Justice, any officer or employee of
the Postal Service, any officer or employee of the Secret Service or of the Drug Enforcement Administration, any
officer or member of the United States Capitol Police, any member of the Coast Guard, any employee of the Coast
Guard assigned to perform investigative, inspection or law enforcement functions, any officer or employee of the
Federal Railroad Administration assigned to perform investigative, inspection, or law enforcement functions, any
officer or employee of any United States penal or correctional institution, any officer, employee or agent of the customs
or of the internal revenue or any person assisting him in the execution of his duties, any immigration officer, any officer
or employee of the Department of Agriculture or of the Department of the Interior designated by the Secretary of
Agriculture or the Secretary of the Interior to enforce any Act of Congress for the protection, preservation, or restoration
of game and other wild birds and animals, any employee of the Department of Agriculture designated by the Secretary
of Agriculture to carry out any law or regulation, or to perform any function in connection with any Federal or State
program or any program of Puerto Rico, Guam, the Virgin Islands or any other commonwealth, territory or possession
of the United States, or the District of Columbia, for the control of eradication or prevention of the introduction or
dissemination of animal diseases, any officer or employee of the National Park Service, any civilian official or
employee of the Army Corps of Engineers assigned to perform investigations, inspections, law or regulatory
enforcement functions, or field-level real estate functios, any officer or employee of, or assigned to duty in, the field
service of the Bureau of Land Management, or any officer or employee of the Indian field service of the United States,
or any officer or employee of the National Aeronautics and Space Administration directed to guard and protect property
of the United States under the administration and control of the National Aeronautics and Space Administration, any
security officer of the Department of State or the Foreign Service, or any officer or employee of the Department of
Education, the Department of Health and Human Services, the Consumer Product Safety Commission, Interstate
Commerce Commission, the Department of Commerce, or of the Department of Labor or of the Department of the
Interior, or of the Department of Agriculture assigned to perform investigative, inspection, or law enforcement
functions, or any officer or employee of the Federal Communications Commission performing investigative, inspection,
or law enforcement functions, or any officer or employee of the Department of Veterans Affairs assigned to perform
investigative or law enforcement functions, or any United States probation or pretrial services officer, or any United
States magistrate, or any officer or employee of any department or agency within the Intelligence Community (as
defined in section 3.4(f) of Executive Order 1233, December 8, 1981, or successor orders) not already covered under
the terms of this section, any attorney, liquidator, examiner, claim agent, or other employee of the Federal Deposit
Insurance Corporation, the Comptroller of the Currency, the Office of Thrift Supervision, the Federal Housing Finance
Board, the Resolution Trust Corporation, the Board of Governors of the Federal Reserve System, any Federal Reserve
bank, or the National Credit Union Administration, or any other officer, agency, or employee of the United States or
any agency thereof designated for coverage under this section in regulations issued by the Attorney General engaged in
or on account of the performance of his official duties, or any officer or employee of the United States or any agency
thereof designated to collect or compromise a Federal claim in accordance with sections 3711 and 3716-3718 of title 31
or other statutory authority shall be punished, in the case of murder, as provided under section 1111, or, in the case of
manslaughter, as provided under section 1112, except that any such person who is found guilty of attempted murder
shall be imprisoned for not more than twenty years.

§ 1115 Misconduct or Neglect of Ship Officers

Every captain, engineer, pilot, or other person employed on any steamboat or vessel, by whose misconduct, negligence,
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or inattention to his duties on such vessel the life of any person is destroyed, and every owner, charterer, inspector, or
other public officer, through whose fraud, neglect, connivance, misconduct, or violation of law the life of any person is
destroyed, shall be fined under this title or imprisoned not more than ten years, or both.

When the owner or charterer of any steamboat or vessel is a corporation, any executive officer of such corporation, for
the time being actually charged with the control and management of the operation, equipment, or navigation of such
steamboat or vessel, who has knowingly and willfully caused or allowed such fraud, neglect, connivance, misconduct,
or violation of law, by which the life of any person is destroyed, shall be fined under this title or imprisoned not more
than ten years, or both.

§ 1363 Buildings or Property Within Special Maritime and Territorial Jurisdiction

Whoever, within the special maritime and territorial jurisdiction of the United States, willfully and maliciously destroys
or injures or attempts to destroy or injure any building, structure or vessel, any machinery or building materials and
supplies, military or naval stores, munitions of war or any structural aids or appliances for navigation or shipping, shall
be fined not more than $1,000 or imprisoned not more than five years, or both, and if the building be ad welling, or the
life of any person be placed in jeopardy, shall be fined not more than $5,000 or imprisoned not more than twenty years,
or both.

§ 1651 Piracy Under Law of Nations

Whoever, on the high seas, commits the crime of piracy as defined by the law of nations, and is afterwards brought into
or found in the United States, shall be imprisoned for life.

§ 1652 Citizens as Pirates

Whoever, being a citizen of the United States, commits any murder or robbery, or any act of hostility against the United
States, or against any citizen thereof, on the high seas, under color of any commission from any foreign prince, or state,
or on pretense of authority from any person, is a pirate, and shall be imprisoned for life.

§ 1653 Aliens as Pirates

Whoever, being a citizen or subject of any foreign state, is found and taken on the sea making war upon the United
States, or cruising against the vessels and property thereof, or of the citizens of the same, contrary to the provisions of
any treaty existing between the United States and the state of which the offender is a citizen or subject, when by such
treaty such acts are declared to be piracy, is a pirate, and shall be imprisoned for life.

§ 1654 Arming or Serving on Privateers

Whoever, being a citizen of the United States, without the limits thereof, fits out and arms, or attempts to fit out and arm
or is concerned in furnishing, fitting out, or arming any private vessel of war or privateer, with intent that such vessel
shall be employed to cruise or commit hostilities upon the citizens of the United States or their property; or

Whoever takes the command of or enters on board of any such vessel with such intent; or

Whoever purchases any interest in any such vessel with a view to share in the profits thereof--

Shall be fined under this title or imprisoned not more than ten years, or both.

§ 1655 Assault on Commander as Piracy
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Whoever, being a seaman, lays violent hands upon his commander, to hinder and prevent his fighting in defense of his
vessel or the goods intrusted to him, is a pirate, and shall be imprisoned for life.

§ 1656 Conversion or Surrender of Vessel

Whoever, being a captain or other officer or mariner of a vessel upon the high seas or on any other waters within the
admiralty and maritime jurisdiction of the United States, piratically or feloniously runs away with such vessel, or with
any goods or merchandise thereof, to the value of $50 or over; or

Whoever yields up such vessel voluntarily to any pirate--

Shall be fined under this title or imprisoned not more than ten years, or both.

§ 1657 Corruption of Seamen and Confederating With Pirates

Whoever attempts to corrupt any commander, master,officer, or mariner to yield up or to run away with any vessel, or
any goods, wares, or merchandise, or to turn pirate or to go over to or confederate with pirates, or in any wise to trade
with any pirate, knowing him to be such; or

Whoever furnishes such pirate with any ammunition, stores, or provisions of any kind; or

Whoever fits out any vessel knowingly and, with a design to trade with, supply, or correspond with any pirate or robber
upon the seas; or

Whoever consults, combines, confederates, or corresponds with any pirate or robber upon the seas, knowing him to be
guilty of any piracy or robbery; or

Whoever, being a seaman, confines the master of any vessel--

Shall be fined under this title or imprisoned not more than three years, or both.

§ 1658 Plunder of Distressed Vessel

(a) Whoever plunders, steals, or destroys any money,goods, merchandise, or other effects from or belonging to any
vessel in distress, or wrecked, lost, stranded, or cast away, upon the sea, or upon any reef,shoal, bank, or rocks of the
sea, or in any other place within the admiralty and maritime jurisdiction of the United States, shall be fined under this
title or imprisoned not more than ten years, or both.

(b) Whoever willfully obstructs the escape of any person endeavoring to save his life from such vessel, or the wreck
thereof; or

Whoever holds out or shows any false light, or extinguishes any true light, with intent to bring any vessel sailing
upon the sea into danger or distress or shipwreck--

Shall be imprisoned not less than ten years and may be imprisoned for life.

§ 1659 Attack to Plunder Vessel
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Whoever, upon the high seas or other waters within the admiralty and maritime jurisdiction of the United States, by
surprise or open force, maliciously attacks or sets upon any vessel belonging to another, with an intent unlawfully to
plunder the same, or to despoil any owner thereof of any moneys, goods, or merchandise laden on board thereof, shall
be fined under this title or imprisoned not more than ten years, or both.

§ 1660 Receipt of Pirate Property

Whoever, without lawful authority, receives or takes into custody any vessel, goods, or other property, feloniously taken
by any robber or pirate against the laws of the United States, knowing the same to have been feloniously taken, shall be
imprisoned not more than ten years.

§ 1661 Robbery Ashore

Whoever, being engaged in any piratical cruise or enterprise, or being of the crew of any piratical vessel, lands from
such vessel and commits robbery on shore, is a pirate, and shall be imprisoned for life.

§ 1901 Short title

That this chapter may be cited as the "Maritime Drug Law Enforcement Act".

§1902 Congressional declaration of findings

The Congress finds and declares that trafficking in controlled substances aboard vessels is a serious international
problem and is universally condemned. Moreover, such trafficking presents a specific threat to the security and societal
well-being of the United States.

§1903 Manufacture, distribution, or possession with intent to manufacture or distribute controlled substances on board
vessels

(a) Vessels of United States or vessels subject to jurisdiction of United States

It is unlawful for any person on board a vessel of the United States, or on board a vessel subject to the jurisdiction
of the United States, or who is a citizen of the United States or a resident alien of the United States on board any vessel,
to knowingly or intentionally manufacture or distribute, or to possess with intent to manufacture or distribute, a
controlled substance.

(b) "Vessel of the United States" defined

For purposes of the section, a "vessel of the United States" means--

(1) a vessel documented under chapter 121 of Title 46 or a vessel numbered as provided in chapter 123 of that title;

(2) a vessel owned in whole or part by-
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(A) the United States or a territory, commonwealth, or possession of the United States;

(B) a State or political subdivision thereof;

(C) a citizen or national of the United States; or

(D) a corporation created under the laws of the United States or any State, the District of Columbia, or any territory,
commonwealth, or possession of the United States; unless the vessel has been granted the nationality of a foreign nation
in accordance with article 5 of the 1958 Convention on the High Seas and a claim of nationality or registry for the
vessel is made by the master or individual in charge at the time of the enforcement action by an officer or employee of
the United States authorized to enforce applicable provisions of the United States law; and

(3) a vessel that was once documented under the laws of the United States and, in violation of the laws of the United
states, was either sold to a person not a citizen of the United States or placed under foreign registry or a foreign flag,
whether or not the vessel has been granted the nationality of a foreign nation.

(c) "Vessel subject to the jurisdiction of the United States" and "vessel without nationality" defined; claim of nationality
or registry

(1) For purposes of this section, a "vessel subject to the jurisdiction of the United States" includes --

(A) a vessel without nationality;

(B) a vessel assimilated to a vessel without nationality, in accordance with paragraph (2) of article 6 of the 1958
Convention of the High Seas;

(C) a vessel registered I a foreign nation where the flag nation has consented or waived objection to the enforcement
of United States law by the United States;

(D) a vessel located within the customs waters of the United States; and
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(E) a vessel located in the territorial waters of another nation, where the nation consents to the enforcement of
United States law by the United States. Consent or waiver of objection by a foreign nation to the enforcement of United
States law by the United States under subparagraph (C) or (E) of this paragraph may be obtained by radio, telephone, or
similar oral or electronic means, and is conclusively proved by certification of the Secretary of State or the Secretary's
designee.

(2) For purposes of this section, a "vessel without nationality" includes-

(A) a vessel aboard which the master or person in charge makes a claim of registry, which claim is denied by the
flag nation whose registry is claimed;

(B) any vessel aboard which the master or person in charge fails, upon request of an officer of the United States
empowered to enforce applicable provisions of United States law, to make a claim of nationality or registry for that
vessel; and

(C) a vessel aboard which the master or person in charge makes a claim of registry and the claimed nation of
registry does not affirmatively and unequivocally assert that the vessel is of its nationality.

A claim of registry under subparagraph (A) or (C) may be verified or denied by radio, telephone, or similar oral
or electronic means. The denial of such claim of registry by the claimed flag and is conclusively proved by certification
of the Secretary of State or the Secretary's designee.

(3) For purposes of this section, a claim of nationality or registry only includes:

(A) possession on board the vessel and production of documents evidencing the vessel's nationality in accordance
with article 5 of the 1958 Convention on the High Seas;

(B) flying its flag nation's ensign or flag; or

(C) a verbal claim of nationality or registry by the master or person in charge of the vessel.

(d) Claim of failure to comply with international law; jurisdiction of court
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Any person charged with a violation of this section shall not have standing to raise the claim of failure to comply
with international law as a basis for a defense. A claim of failure to comply with international law in the enforcement of
this chapter may be invoked solely by a foreign nation, and a failure to comply with international law shall not divest a
court of jurisdiction or otherwise constitute a defense to any proceeding under this chapter.

(e) Exceptions; burden of proof

This section does not apply to a common or contract carrier or an employee thereof, who possesses or distributes
and controlled substance in the lawful and usual course of the carrier's business or to a public vessel of the United
States, or any person on board such a vessel who possesses or distributes a controlled substance in the lawful course of
such person's duties, if the controlled substance is a part of the cargo entered in the vessel's manifest and is intended to
be lawfully imported into the country of destination for scientific, medical, or other legitimate purposes. It shall not be
necessary for the United States to negative the exception set forth in this subsection in any complaint, information,
indictment, or other pleading or in any trial or other proceeding. The burden of going forward with the evidence with
respect to this exception is upon the person claiming its benefit.

(f) Jurisdiction and venue

Any person who violates this section shall be tried in the United States district court at the point of entry where that
person enters the United States, or in the United States District Court of the District Court of Columbia. Jurisdiction of
the United States with respect to vessels subject to this chapter is not an element of any offense. All jurisdictional issues
arising under this chapter are preliminary questions of law to be determined solely by the trial judge.

(g) Penalties

(1) Any person who commits an offense defined in this section shall be punished in accordance with the penalties set
forth in section 1010 of the Comprehensive Drug Abuse prevention and Control Act of 1970 (21 U.S.C. 960).

(2) Notwithstanding paragraph (1) of this subsection, any person convicted of an offense under this chapter shall be
punished in accordance with the penalties set forth in section 1012 of the Comprehensive Drug Abuse Prevention and
Control Act of 1970 (21 U.S.C. 962) if such offense is a second or subsequent offense as defined in section 1012(b) of
that Act.

(h) Extension beyond territorial jurisdiction of United States

This section is intended to reach acts of possession, manufacture, or distribution committed outside the territorial
jurisdiction of the United States.
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(i) Definitions

The definitions in the Comprehensive Drug Abuse Prevention and Control Act of 1970 (21 U.S.C. 802) apply to
terms used in this chapter.

(j) Attempt or conspiracy

Any person who attempts or conspires to commit any offense defined in this chapter shall be subject to the same
penalties as those prescribed for the offense, the commission of which was the object of the attempt or conspiracy.

§ 1904 Seizure or forfeiture of property

Any property described in section 881(a) of Title 21 that is used or intended for use to commit, or to facilitate the
commission of, an offense under this chapter shall be subject to seizure and forfeiture in the same manner as similar
property seized of forfeited under section 881 of Title 21.

(c) "Vessel subject to the jurisdiction of the United States" and "vessel without nationality" defined; claim of
nationality or registry

(1) For purposes of this section, a "vessel subject to the jurisdiction of the United States" includes-

(A) a vessel without nationality;

(B) a vessel assimilated to a vessel without nationality, in accordance with paragraph (2) of article 6 of the 1958
Convention of the High Seas;

(C) a vessel registered in a foreign nation where the flag nation has consented or waived objection to the
enforcement of United States law by the United States;

(D) a vessel located within the customs waters of the United States; and

(E) a vessel located in the territorial waters of another nation, where the nation consents to the enforcement of
United States law by the United States. Consent or waiver of objection by a foreign nation to the enforcement of United
States law by the United States under subparagraph (C) or (E) of this paragraph may be obtained by radio, telephone, or
similar oral or electronic means, and is conclusively proved by certification of the Secretary of State or the Secretary's
designee.
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(2) For purposes of this section, a "vessel without nationality" includes-

(A) a vessel aboard which the master or person in charge makes a claim of registry, which claim is denied by the
flag nation whose registry is claimed;

(B) any vessel aboard which the master or person in charge fails, upon request of an officer of the United States
empowered to enforce applicable provisions of United States law, to make a claim of nationality or registry for that
vessel; and

(C) a vessel aboard which the master or person in charge makes a claim of registry and the claimed nation of
registry does not affirmatively and unequivocally assert that the vessel is of its nationality.

A claim of registry under subparagraph (A) or (C) may be verified or denied by radio, telephone, or similar oral
or electronic means. The denial of such claim of registry by the claimed flag and is conclusively proved by certification
of the Secretary of State or the Secretary's designee.

(3) For purposes of this section, a claim of nationality or registry only includes:

(A) possession on board the vessel and production of documents evidencing the vessel's nationality in accordance
with article 5 of the 1958 Convention on the High Seas;

(B) flying its flag nation's ensign or flag; or

(C) a verbal claim of nationality or registry by the master or person in charge of the vessel.

(d) Claim of failure to comply with international law; jurisdiction of court

Any person charged with a violation of this section shall not have standing to raise the claim of failure to
comply with international law as a basis for a defense. A claim of failure to comply with international law in the
enforcement of this chapter may be invoked solely by a foreign nation, and a failure to comply with international law
shall not divest a court of jurisdiction or otherwise constitute a defense to any proceeding under this chapter.
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(e) Exceptions; burden of proof

This section does not apply to a common or contract carrier or an employee thereof, who possesses or
distributes and controlled substance in the lawful and usual course of the carrier's business or to a public vessel of the
United States, or any person on board such a vessel who possesses or distributes a controlled substance in the lawful
course of such person's duties, if the controlled substance is a part of the cargo entered in the vessel's manifest and is
intended to be lawfully imported into the country of destination for scientific, medical, or other legitimate purposes. It
shall not be necessary for the United States to negative the exception set forth in this subsection in any complaint,
information, indictment, or other pleading or in any trial or other proceeding. The burden of going forward with the
evidence with respect to this exception is upon the person claiming its benefit.

(f) Jurisdiction and venue

Any person who violates this section shall be tried in the United States district court at the point of entry where
that person enters the United States, or in the United States District Court of the District Court of Columbia. Jurisdiction
of the United States with respect to vessels subject to this chapter is not an element of any offense. All jurisdictional
issues arising under this chapter are preliminary questions of law to be determined solely by the trial judge.

(g) Penalties

(1) Any person who commits an offense defined in this section shall be punished in accordance with the penalties
set forth in section 1010 of the Comprehensive Drug Abuse prevention and Control Act of 1970 (21 U.S.C. 960).

(2) Notwithstanding paragraph (1) of this subsection, any person convicted of an offense under this chapter shall
be punished in accordance with the penalties set forth in section 1012 of the Comprehensive Drug Abuse Prevention
and Control Act of 1970 (21 U.S.C. 962) if such offense is a second or subsequent offense as defined in section 1012(b)
of that Act.

(h) Extension beyond territorial jurisdiction of United States

This section is intended to reach acts of possession, manufacture, or distribution committed outside the
territorial jurisdiction of the United States.

(I) Definitions

The definitions in the Comprehensive Drug Abuse Prevention and Control Act of 1970 (21 U.S.C. 802) apply to
terms used in this chapter.
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(j) Attempt or conspiracy

Any person who attempts or conspires to commit any offense defined in this chapter shall be subject to the
same penalties as those prescribed for the offense, the commission of which was the object of the attempt or conspiracy.

§ 2111 Special Maritime and Territorial Jurisdiction

Whoever, within the special maritime and territorial jurisdiction of the United States, by force and violence, or by
intimidation, takes or attempts to take from the person or presence of another anything of value, shall be imprisoned not
more than fifteen years.

§ 2191 Cruelty to Seamen

Whoever, being the master or officer of a vessel of the United States, on the high seas, or any other waters within the
admiralty and maritime jurisdiction of the United States, flogs, beats, wounds, or without justifiable cause, imprisons
any of the crew of such vessel, or withholds from them suitable food and nourishment, or inflicts upon them any
corporal or other cruel and unusual punishment, shall be fined not more than $1,000 or imprisoned not more than five
years, or both.

§ 2192 Incitation of Seamen to Revolt or Mutiny

Whoever, being of the crew of a vessel of the United States, on the high seas, or on any other waters within the
admiralty and maritime jurisdiction of the United States, endeavors to make a revolt or mutiny on board such vessel, or
combines, conspires, or confederates with any other person on board to make such revolt or mutiny, or solicits, incites,
or stirs up any other of the crew to disobey or resist the lawful orders of the master or other officer of such vessel, or to
refuse or neglect his proper duty on board thereof, or to betray his proper trust, or assembles with others in a tumultuous
and mutinous manner, or makes a riot on board thereof, or unlawfully confines the master or other commanding officer
thereof, shall be fined not more than $1,000 or imprisoned not more than five years, or both.

§ 2193 Revolt or Mutiny of Seamen

Whoever, being of the crew of a vessel of the United States, on the high seas, or on any other waters within the
admiralty and maritime jurisdiction of the United States, unlawfully and with force, or by fraud, or intimidation, usurps
the command of such vessel from the master or other lawful officer in command thereof, or deprives him of authority
and command on board, or resists or prevents him in the free and lawful exercise thereof, or transfers such authority and
command to another not lawfully entitled thereto, is guilty of a revolt and mutiny, and shall be fined under this title or
imprisoned not more than ten years, or both.

§ 2194 Shanghaiing Sailors

Whoever, with intent that any person shall perform service or labor of any kind on board of any vessel engaged in trade
and commerce among the several States or with foreign nations, or on board of any vessel of the United States engaged
in navigating the high seas or any navigable water of the United States, procures or induces, or attempts to procure or
induce, another, by force or threats or by representations which he knows or believes to be untrue, or while the person
so procured or induced is intoxicated or under the influence of any drug, to go on board of any such vessel, or to sign or
in anywise enter into any agreement to go on board of any such vessel to perform service or labor thereon; or

Whoever knowingly detains on board of any such vessel any person so procured or induced to go on board, or to enter
into any agreement to go on board, by any means herein defined--

Page 521
2-IX Benedict on Admiralty § 122



Shall be fined not more than $1,000 or imprisoned not more than one year, or both.

§ 2195 Abandonment of Sailors

Whoever, being master or commander of a vessel of the United States, while abroad, maliciously and without justifiable
cause forces any officer or mariner of such vessel on shore, in order to leave him behind in any foreign port or place, or
refuses to bring home again all such officers and mariners of such vessel whom he carried out with him, as are in a
condition to return and willing to return, when he is ready to proceed on his homeward voyage, shall be fined under this
title or imprisoned not more than six months, or both.

§ 2196 Drunkenness or Neglect of Duty by Seamen

Whoever, being a master, officer, radio operator, seaman, apprentice or other person employed on any merchant vessel,
by willful breach of duty, or by reason of drunkenness, does any act tending to the immediate loss or destruction of, or
serious damage to, such vessel, or tending immediately to endanger the life or limb of any person belonging to or on
board of such vessel; or, by willful breach of duty or by neglect of duty or by reason of drunkenness, refuses or omits to
do any lawful act proper and requisite to be done by him for preserving such vessel from immediate loss, destruction, or
serious damage, or for preserving any person belonging to or on board of such ship from immediate danger to life or
limb, shall be imprisoned not more than one year.

§ 2197 Misuse of Federal Certificate, License or Document

Whoever, not being lawfully entitled thereto, uses, exhibits, or attempts to use or exhibit, or, with intent unlawfully to
use the same, receives or possesses any certificate, license, or document issued to vessels, or officers or seamen by any
officer or employee of the United States authorized by law to issue the same; or

Whoever, without authority, alters or attempts to alter any such certificate, license, or document by addition,
interpolation, deletion, or erasure; or

Whoever forges, counterfeits, or steals, or attempts to forge, counterfeit, or steal, any such certificate, license, or
document; or unlawfully possesses or knowingly uses any such altered, changed, forged, counterfeit, or stolen
certificate, license, or document; or

Whoever, without authority, prints or manufactures any blank form of such certificate, license, or document, or

Whoever possesses without lawful excuse, and with intent unlawfully to use the same, any blank form of such
certificate, license, or document; or

Whoever, in any manner, transfers or negotiates such transfer of, any blank form of such certificate, license, or
document, or any such altered, forged, counterfeit, or stolen certificate, license, or document, or any such certificate,
license, or document to which the party transferring or receiving the same is not lawfully entitled--

Shall be fined under this title or imprisoned not more than five years, or both.

§ 2199 Stowaways on Vessels or Aircraft

Whoever, without the consent of the owner, charterer, master, or person in command of any vessel, or aircraft, with in
tent to obtain transportation, boards, enters or secretes himself aboard such vessel or aircraft and is thereon at the time
of departure of said vessel or aircraft from a port, harbor, wharf, airport or other place within the jurisdiction of the
United States; or
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Whoever, with like intent, having boarded, entered or secreted himself aboard a vessel or aircraft at any place within or
without the jurisdiction of the United States, remains aboard after the vessel or aircraft has left such place and is thereon
at any place within the jurisdiction of the United States; or

Whoever, with intent to obtain a ride or transportation, boards or enters any aircraft owned or operated by the United
States without the consent of the person in command or other duly authorized officer or agent--

Shall be fined not more than $1,000 or imprisoned not more than one year, or both.

The word "aircraft" as used in this section includes any contrivance for navigation or flight in the air.

§ 2271 Conspiracy to Destroy Vessels

Whoever, on the high seas, or within the United States, willfully and corruptly conspires, combines, and confederates
with any other person, such other person being either within or without the United States, to cast away or otherwise
destroy any vessel, with intent to injure any person that may have underwritten or may thereafter underwrite any policy
of insurance thereon or on goods on board thereof, or with intent to injure any person that has lent or advanced, or may
lend or advance, any money on such vessel on bottomry or respondentia; or

Whoever, within the United States, builds, or fits out any vessel to be cast away or destroyed, with like intent--

Shall be fined under this title or imprisoned not more than ten years, or both.

§ 2272 Destruction of Vessel by Owner

Whoever, upon the high seas or on any other waters within the admiralty and maritime jurisdiction of the United States,
willfully and corruptly casts away or otherwise destroys any vessel of which he is owner, in whole or in part, with intent
to injure any person that may underwrite any policy of insurance thereon, or any merchant that may have goods thereon,
or any other owner of such vessel, shall be imprisoned for life or for any term of years.

§ 2273 Destruction of Vessel by Nonowner

Whoever, not being an owner, upon the high seas or on any other waters within the admiralty and maritime jurisdiction
of the United States, willfully and corruptly casts away or otherwise destroys any vessel of the United States to which
he belongs, or willfully attempts the destruction thereof, shall be imprisoned not more than ten years.

§ 2274 Destruction or Misuse of Vessel by Person in Charge

Whoever, being the owner, master or person in charge or command of any private vessel, foreign or domestic, or a
member of the crew or other person, within the territorial waters of the United States, willfully causes or permits the
destruction or injury of such vessel or knowingly permits said vessel to be used as a place of resort for any person
conspiring with another or preparing to commit any offense against the United States, or any offense in violation of the
treaties of the United States or of the obligations of the United States under the law of nations, or to defraud the United
States; or knowingly permits such vessels to be used in violation of the rights and obligations of the United States under
the law of nations, shall be fined under this title or imprisoned not more than ten years, or both.

In case such vessels are so used, with the knowledge of the owner or master or other person in charge or command
thereof, the vessel, together with her tackle, apparel, furniture, and equipment, shall be subject to seizure and forfeiture
to the United States in the same manner as merchandise is forfeited for violation of the customs revenue laws.
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§ 2275 Firing or Tampering With Vessels

Whoever sets fire to any vessel of foreign registry, or any vessel of American registry entitled to engage in commerce
with foreign nations, or to any vessel of the United States, or to the cargo of the same, or tampers with the motive power
or instrumentalities of navigation of such vessel, or places bombs or explosives in or upon such vessel, or does any
other act to or upon such vessel while within the jurisdiction of the United States, or, if such vessel is of American
registry, while she is on the high sea, with intent to injure or endanger the safety of the vessel or of her cargo, or of
persons on board, whether the injury or danger is so intended to take place within the jurisdiction of the United States,
or after the vessel shall have departed therefrom and whoever attempts to do so shall be fined under this title or
imprisoned not more than twenty years, or both.

§ 2276 Breaking and Entering Vessel

Whoever, upon the high seas or on any other waters within the admiralty and maritime jurisdiction of the United States,
and out of the jurisdiction of any particular State, breaks or enters any vessel with intent to commit any felony, or
maliciously cuts, spoils, or destroys any cordage, cable, buoys, buoy rope, head fast, or other fast, fixed to the anchor or
moorings belonging to any vessel, shall be fined under this title or imprisoned not more than five years, or both.

§ 2277 Explosives or Dangerous Weapons Aboard Vessels

(a) Whoever brings, carries, or possesses any dangerous weapon, instrument, or device, or any dynamite, nitroglycerin,
or other explosive article or compound on board of any vessel registered, enrolled, or licensed under the laws of the
United States, or any vessel purchased, requisitioned, chartered, or taken over by the United States pursuant to the
provisions of Act June 6, 1941, ch. 174, 55 Stat. 242, as amended, without previously obtaining the permission of the
owner or the master of such vessel; or

Whoever brings, carries, or possesses any such weapon or explosive on board of any vessel in the possession and
under the control of the United States or which has been seized and forfeited by the United States or upon which a guard
has been placed by the United States pursuant to the provisions of section 191 of Title 50, without previously obtaining
the permission of the captain of the port in which such vessel is located, shall be fined under this title or imprisoned not
more than one year, or both.

(b) This section shall not apply to the personnel of the Armed Forces of the United States or to officers or employees of
the United States or of a State or of a political subdivision thereof, while acting in the performance of their duties, who
are authorized by law or by rules or regulations to own or possess any such weapon or explosive.

§ 2278 Explosives on Vessels Carrying Steerage Passengers

Whoever, being the master of a steamship or other vessel referred to in section 151 of Title 46, except as otherwise
expressly provided by law, takes, carries, or has on board of any such vessel any nitroglycerin, dynamite, or any other
explosive article or compound, or any vitriol or like acids, or gunpowder, except for the ship's use, or any article or
number of articles, whether as a cargo or ballast, which, by reason of the nature of quantity or mode of storage thereof,
shall, either singly or collectively, be likely to endanger the health or lives of the passengers or the safety of the vessel,
shall be fined under this title or imprisoned not more than one year, or both.

§ 2279 Boarding Vessels Before Arrival
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Whoever, not being in the United States service, and not being duly authorized by law for the purpose, goes on board
any vessel about to arrive at the place of her destination, before her actual arrival, and before she has been completely
moored, shall be fined under this title or imprisoned not more than six months, or both.

The master of such vessel may take any such person into custody, and deliver him up forthwith to any law enforcement
officer, to be by him taken before any committing magistrate, to be dealt with according to law.

§ 3238 Offenses Not Committed in any District

The trial of all offenses begun or committed upon the high seas, or elsewhere out of the jurisdiction of any particular
State or district, shall be in the district in which the offender, or any one of two or more joint offenders, is arrested or is
first brought; but if such offender or offenders are not so arrested or brought into any district, an indictment or
information may be filed in the district of the last known residence of the offender or of any one of two or more joint
offenders, or if no such residence is known the indictment or information may be filed in the District of Columbia.

§ 3286 Extension of Statute of Limitation for Certain Terrorism Offenses

Nothwithstanding section 3282, no person shall be prosecuted, tried, or punished for any offense involving a violation
of section 32 (aircraft destruction), section 36 (airport violence), section 112 (assaults upon diplomats), section 351
(crimes against Congressmen or Cabinet officers), section 1116 (crimes against diplomats), section 1203 (hostage
taking), section 1361 (willful injury to government property), section 1751 (crimes against the President), section 2280
(maritime violence), section 2281 (maritime platform violence), section 2331 (terrorist acts abroad against United States
nationals), section 2339 (use of weapons of mass destruction), or section 2340A (torture) of this title or section 46502,
46504, 46505, 46506 of title 49, unless the indictment is found or the information is instituted within 8 years after the
offense was committed.

§ 3435 Receiver of Stolen Property Triable Before or After Principal

A person charged with receiving or concealing stolen property may be tried either before or after the trial of the
principal offender.

§ 3614 Resentencing Upon Failure To Pay a Fine

(a) Resentencing.

Subject to the provisions of subsection (b), if a defendant knowingly fails to pay a delinquent fine the court may
resentence the defendant to any sentence which might originally have been imposed.

(b) Imprisonment.

The defendant may be sentenced to a term of imprisonment under subsection (a) only if the court determines that--

(1) the defendant willfully refused to pay the delinquent fine or had failed to make sufficient bona fide efforts to pay
the fine; or

Page 525
2-IX Benedict on Admiralty § 122



(2) in light of the nature of the offense and the characteristics of the person, alternatives to imprisonment are not
adequate to serve the purposes of punishment and deterrence.

§ 482 Search of Vehicles and Persons

Any of the officers or persons authorized to board or search vessels may stop, search, and examine, as well without as
within their respective districts, any vehicle, beast, or person, on which or whom he or they shall suspect there is
merchandise which is subject to duty, or shall have been introduced into the United States in any manner contrary to
law, whether by the person in possession or charge, or by, in, or upon such vehicle or beast, or otherwise, and to search
any trunk or envelope, wherever found, in which he may have a reasonable cause to suspect there is merchandise which
was imported contrary to law; and if any such officer or other person so authorized shall find any merchandise on or
about any such vehicle, beast, or person, or in any trunk or envelope, which he shall have reasonable cause to believe is
subject to duty, or to have been unlawfully introduced into the United States, whether by the person in possession or
charge, or by, in, or upon such vehicle, beast, or otherwise, he shall seize and secure the same for trial.

§ 1581 Boarding Vessels

(a) Customs officers. Any officer of the customs may at any time go on board of any vessel or vehicle at any place in
the United States or within the customs waters or, as he may be authorized, within a customs-enforcement area
established under the Anti-Smuggling Act, or at any other authorized place, without as well as within his district, and
examine the manifest and other documents and papers and examine, inspect, and search the vessel or vehicle and every
part thereof and any person, trunk, package, or cargo on board, and to this end may hail and stop such vessel or vehicle,
and use all necessary force to compel compliance.

(b) Officers of Department of Treasury. Officers of the Department of the Treasury and other persons authorized by
such department may go on board of any vessel at any place in the United States or within the customs waters and hail,
stop, and board such vessel in the enforcement of the navigation laws and arrest or, in case of escape or attempted
escape, pursue and arrest any person engaged in the breach or violation of the navigation laws.

(c) Penalty for presenting forged, altered, or false documents. Any master of a vessel being examined as herein
provided, who presents any forged, altered, or false document or paper to the examining officer, knowing the same to be
forged, altered, or false and without revealing the fact shall, in addition to any forfeiture to which in consequence the
vessel may be subject, be liable to a fine of not more than $5,000 nor less than $500.

(d) Penalty for failure to stop at command. Any vessel or vehicle which, at any authorized place, is directed to come to
a stop by any officer of the customs, or is directed to come to a stop by signal made by any vessel employed in the
service of the customs and displaying proper insignia, shall come to a stop, and upon failure to comply a vessel or
vehicle so directed to come to a stop shall become subject to pursuit and the master, owner, operator, or person in
charge thereof shall be liable to a penalty of not more than $5,000 nor less than $1,000.

(e) Seizure of vessel or merchandise. If upon the examination of any vessel or vehicle it shall appear that a breach of
the laws of the United States is being or has been committed so as to render such vessel or vehicle, or the merchandise,
or any part thereof, on board of, or brought into the United States by, such vessel or vehicle, liable to forfeiture or to
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secure any fine or penalty, the same shall be seized and any person who has engaged in such breach shall be arrested.

(f) Duty of customs officers to seize vessel. It shall be the duty of the several officers of the customs to seize and secure
any vessel, vehicle, or merchandise which shall become liable to seizure, and to arrest any person who shall become
liable to arrest, by virtue of any law respecting the revenue, as well without as within their respective districts, and to
use all necessary force to seize or arrest the same.

(g) Vessels deemed employed within United States. Any vessel, within or without the customs waters, from which any
merchandise is being, or has been, unlawfully introduced into the United States by means of any boat belonging to, or
owned, controlled, or managed in common with, said vessel, shall be deemed to be employed within the United States
and, as such, subject to the provisions of this section.

(h) Application of section to treaties of United States. The provisions of this section shall not be construed to authorize
or require any officer of the United States to enforce any law of the United States upon the high seas upon a foreign
vessel in contravention of any treaty with a foreign government enabling or permitting the authorities of the United
States to board, examine, search, seize, or otherwise to enforce upon said vessel upon the high seas the laws of the
United States except as such authorities are or may otherwise be enabled or permitted under special arrangement with
such foreign government.

§ 1586 Unlawful Unlading or Transshipment

(a) Penalty for unlading prior to grant of permission. The master of any vessel from a foreign port or place, or of a
hovering vessel which has received or delivered merchandise while outside the territorial sea, who allows any
merchandise (including sea stores) to be unladen from such vessel at any time after its arrival within the customs waters
and before such vessel has come to the proper place for the discharge of such merchandise, and before he has received a
permit to unlade, shall be liable to a penalty equal to twice the value of the merchandise but not less than $10,000, and
such vessel and its cargo and the merchandise so unladen shall be seized and forfeited.

(b) Penalty for transshipment to any vessel for purpose of unlawful entry. The master of any vessel from a foreign port
or place, or of a hovering vessel which has received or delivered merchandise while outside the territorial sea, who
allows any merchandise (including sea stores), the importation of which into the United States is prohibited, or which
consists of any spirits, wines, or other alcoholic liquors, to be unladen from his vessel at any place upon the high seas
adjacent to the customs waters of the United States to be transshipped to or placed in or received on any vessel of any
description, with knowledge, or under circumstances indicating the purpose to render it possible, that such merchandise,
or any part thereof, may be introduced, or attempted to be introduced, into the United States in violation of law, shall be
liable to a penalty equal to twice the value of the merchandise but not less than $10,000, and the vessel from which the
merchandise is so unladen, and its cargo and such merchandise, shall be seized and forfeited.

(c) Penalty for unlawful transshipment to any vessel of United States. The master of any vessel from a foreign port or
place, or of a hovering vessel which has received or delivered merchandise while outside the territorial sea, who allows
any merchandise (including sea stores) destined to the United States, the importation of which into the United States is
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prohibited, or which consists of any spirits, wines, or other alcoholic liquors, to be unladen, without permit to unlade, at
any place upon the high seas adjacent to the customs waters of the United States, to be transshipped to or placed in or
received on any vessel of the United States or any other vessel which is owned by any person a citizen of, or domiciled
in, the United States, or any corporation incorporated in the United States, shall be liable to a penalty equal to twice the
value of the merchandise but not less than $10,000, and the vessel from which the merchandise is so unladen, and its
cargo and such merchandise, shall be seized and forfeited.

(d) Liability of master of receiving vessel in unlawful transshipment. If any merchandise (including sea stores) unladen
in violation of the provisions of this section is transshipped to or placed in or received on any other vessel, the master of
the vessel on which such merchandise is placed, and any person aiding or assisting therein, shall be liable to a penalty
equal to twice the value of the merchandise, but not less than $10,000, and such vessel, and its cargo and such
merchandise, shall be seized and forfeited.

(e) Imprisonment of persons aiding in unlawful unlading or transshipment. Whoever, at any place, if a citizen of the
United States, or at any place in the United States or within customs waters, if a foreign national, shall engage or aid or
assist in any unlading or transshipment of any merchandise in consequence of which any vessel becomes subject to
forfeiture under the provisions of this section shall, in addition to any other penalties provided by law, be liable to
imprisonment for not more than 15 years.

(f) Unlading or transshipment because of accident, stress of weather, etc. Whenever any part of the cargo or stores of a
vessel has been unladen or transshipped because of accident, stress of weather, or other necessity, the master of such
vessel and the master of any vessel to which such cargo or stores has been transshipped shall, as soon as possible
thereafter, notify the Customs Service at the district within which such unlading or transshipment has occurred, or the
Customs Service at the district at which such vessel shall first arrive thereafter, and shall furnish proof that such
unlading or transshipment was made necessary by accident, stress of weather, or other unavoidable cause, and if the
Customs Service is satisfied that the unlading or transshipment was in fact due to accident, stress of weather, or other
necessity, the penalties described in this section shall not be incurred.

§ 1587 Examination of Hovering Vessels

(a) Boarding and examination. Any hovering vessel, or any vessel which fails (except for unavoidable cause), at any
place within the customs waters or within a customs-enforcement area established under the Anti-Smuggling Act, to
display lights as required by law, or which has become subject to pursuit as provided in section 1581 of this title, or
which, being a foreign vessel to which subsection (h) of section 1581 of this title applies, is permitted by special
arrangement with a foreign government to be so examined without the customs waters of the United States, may at any
time be boarded and examined by any officer of the customs, and the provisions of said section 1581 shall apply thereto,
as well without as within his district, and in examining the same, any such officer may also examine the master upon
oath respecting the cargo and voyage of the vessel, and may also bring the vessel into the most convenient port of the
United States to examine the cargo, and if the master of said vessel refuses to comply with the lawful directions of such
officer or does not truly answer such questions as are put to him respecting the vessel, its cargo, or voyage, he shall be
liable to a penalty of not more than $5,000 nor less than $500. If, upon the examination of any such vessel or its cargo
by any officer of the customs, any dutiable merchandise destined to the United States is found, or discovered to have
been, on board thereof, the vessel and its cargo shall be seized and forfeited. It shall be presumed that any merchandise
(sea stores excepted), the importation of which into the United States is prohibited, or which consists of any spirits,
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wines, or other alcoholic liquors, so found, or discovered to have been, on board thereof, is destined to the United
States.

(b) Unexplained lightness of vessel or discharge of cargo. If any vessel laden with cargo be found at any place in the
United States or within the customs waters or within a customs-enforcement area established under the Anti-Smuggling
Act and such vessel afterwards is found light or in ballast or having discharged its cargo or any part thereof, and the
master is unable to give a due account of the port or place at which the cargo, or any part thereof, consisting of any
merchandise the importation of which into the United States is prohibited or any spirits, wines, or other alcoholic
liquors, was lawfully discharged, the vessel shall be seized and forfeited.

(c) Vessel bona fide bound from one foreign port to another foreign port. Nothing contained in this section shall be
construed to render any vessel liable to forfeiture which is bona fide bound from one foreign port to another foreign
port, and which is pursuing her course, wind and weather permitting.

§ 1701 Customs-Enforcement Area

(a) Establishment; extent and duration; enforcement of laws applicable to waters adjacent to customs waters.
Whenever the President finds and declares that at any place or within any area on the high seas adjacent to but outside
customs waters any vessel or vessels hover or are being kept off the coast of the United States and that, by virtue of the
presence of any such vessel or vessels at such place or within such area, the unlawful introduction or removal into or
from the United States of any merchandise or person is being or may be occasioned, promoted, or threatened, the place
or area so found and declared shall constitute a customs-enforcement area for the purposes of this Act. Only such waters
on the high seas shall be within a customs-enforcement area as the President finds and declares are in such proximity to
such vessel or vessels that such unlawful introduction or removal of merchandise or persons may be carried on by or to
or from such vessel or vessels. No customs-enforcement area shall include any waters more than one hundred nautical
miles from the place or immediate area where the President declares such vessel or vessels are hovering or are being
kept and, notwithstanding the foregoing provision, shall not include any waters more than fifty nautical miles outward
from the outer limit of customs waters. Whenever the President finds that, within any customs-enforcement area, the
circumstances no longer exist which gave rise to the declaration of such area as a customs-enforcement area, he shall so
declare, and thereafter, and until a further finding and declaration is made under this subsection with respect to waters
within such area, no waters within such area shall constitute a part of such customs-enforcement area. The provisions of
law applying to the high seas adjacent to customs waters of the United States shall be enforced in a
customs-enforcement area upon any vessel, merchandise, or person found therein.

(b) Boarding vessels; arrest and seizure; compliance with treaty provisions; authority of Secretary of Commerce
unaffected. At any place within a customs-enforcement area the several officers of the customs may go on board of any
vessel and examine the vessel and any merchandise or person on board, and bring the same into port, and, subject to
regulations of the Secretary of the Treasury, it shall be their duty to pursue and seize or arrest and otherwise enforce
upon such vessel, merchandise, or person, the provisions of law which are made effective thereto in pursuance of
subsection (a) of this section in the same manner as such officers are or may be authorized or required to do in like case
at any place in the United States by virtue of any law respecting the revenue: Provided, That nothing contained in this
section or in any other provision of law respecting the revenue shall be construed to authorize or to require any officer
of the United States to enforce any law thereof upon the high seas upon a foreign vessel in contravention of any treaty
with a foreign government enabling or permitting the authorities of the United States to board, examine, search, seize,
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or otherwise to enforce upon such vessel upon the high seas the laws of the United States except as such authorities are
or may otherwise be enabled or permitted under special arrangement with such foreign government: Provided further,
That none of the provisions of this Act shall be construed to relieve the Secretary of Commerce of any authority,
responsibility, or jurisdiction now vested in or imposed on that officer.

§ 1702 [Repealed]

§ 1703 Seizure and Forfeiture of Vessels

(a) Vessels subject to seizure and forfeiture. Whenever any vessel which shall have been built, purchased, fitted out in
whole or in part, or held, in the United States or elsewhere, for the purpose of being employed to defraud the revenue or
to smuggle any merchandise into the United States, or to smuggle any merchandise into the territory of any foreign
government in violation of the laws there in force, if under the laws of such foreign government any penalty or
forfeiture is provided for violation of the laws of the United States respecting the customs revenue, or whenever any
vessel which shall be found, or discovered to have been, employed, or attempted to be employed, within the United
States for any such purpose, or in anywise in assistance thereof, or whenever any vessel of the United States which shall
be found, or discovered to have been, employed, or attempted to be employed at any place, for any such purpose, or in
anywise in assistance thereof, if not subsequently forfeited to the United States or to a foreign government, is found at
any place at which any such vessel may be examined by an officer of the customs in the enforcement of any law
respecting the revenue, the said vessel and its cargo shall be seized and forfeited.

(b) "Vessels of the United States" defined.

Every vessel which is documented, owned, or controlled in the United States, and every vessel of foreign registry
which is, directly or indirectly, substantially owned or controlled by any citizen of, or corporation incorporated, owned,
or controlled in, the United States, shall, for the purposes of this section, be deemed a vessel of the United States.

(c) Acts constituting prima facie evidence vessel engaged in smuggling.

For the purposes of this section, the fact that a vessel has become subject to pursuit as provided in section 1581 of
this title, or is a hovering vessel, or that a vessel fails, at any place within the customs waters of the United States or
within a customs-enforcement area, to display lights as required by law, shall be prima facie evidence that such vessel is
being, or has been, or is attempted to be employed to defraud the revenue of the United States.

§ 1704 Refusal or Revocation of Registry, Enrollment, License or Number on Evidence that Vessel Engaging in
Smuggling; Appeal; Immunity From Liability

Subject to appeal to the Secretary of the Treasury and under such regulations as he may prescribe when the Secretary of
Transportation is shown upon evidence which he deems sufficient that such vessel is being, or is intended to be,
employed to smuggle, transport, or otherwise assist in the unlawful introduction or importation into the United States of
any merchandise or person, or to smuggle any merchandise into the territory of any foreign government in violation of
the laws there in force, if under the laws of such foreign government any penalty or forfeiture is provided for violation
of the laws of the United States respecting the customs revenue, or whenever, from the design or fittings of any vessel
or the nature of any repairs made thereon, it is apparent to the Secretary of Transportation that such vessel has been built
or adapted for the purpose of smuggling merchandise, the Secretary of Transportation shall revoke any endorsement on
the vessel's certificate of documentation or number (when the Secretary is the authority issuing the number under
chapter 123 of Title 46) or refuse the same if application be made therefor, as the case may be. Such collector or
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Commandant and all persons acting by or under his direction shall be indemnified from any penalties or actions for
damages for carrying out the provisions of this section.

§ 1705 Destruction of Forfeited Vessel or Vehicle

Any vessel or vehicle forfeited to the United States, whether summarily or by a decree of any court, for violation of any
law respecting the revenue, may, in the discretion of the Secretary of the Treasury, if he deems it necessary to protect
the revenue of the United States, be destroyed in lieu of the sale thereof under existing law.

§ 1706 Importation in Vessels Under Thirty Tons and Aircraft; Licenses; Labels as Prima Facie Evidence of Foreign
Origin of Merchandise

Except into the districts adjoining to the Dominion of Canada, or into the districts adjacent to Mexico, no merchandise
of foreign growth or manufacture subject to the payment of duties shall be brought into the United States from any
foreign port or place, or from any hovering vessel, in any vessel of less than thirty net tons burden without special
license granted by the Secretary of the Treasury under such conditions as he may prescribe, nor in any other manner
than by sea, except by aircraft duly licensed in accordance with law, or landed or unladen at any other port than is
directed by law, under the penalty of seizure and forfeiture of all such unlicensed vessels or aircraft and of the
merchandise imported therein, landed or unladen in any manner. Marks, labels, brands, or stamps, indicative of foreign
origin, upon or accompanying merchandise or containers of merchandise found upon any such vessel or aircraft, shall
be prima facie evidence of the foreign origin of such merchandise.

§ 1707 Certificate for Importation of Alcoholic Liquors in Small Vessels; Bond Where Liquor Destined to Foreign Port;
Penalty for Failure to Carry; Lost, Defaced, or Incorrect Certificate as Relieving From Penalty

In addition to any other requirement of law, every vessel, not exceeding five hundred net tons, from a foreign port or
place, or which has visited a hovering vessel, shall carry a certificate for the importation into the United States of any
spirits, wines, or other alcoholic liquors on board thereof (sea stores excepted), destined to the United States, said
certificate to be issued by a consular officer of the United States or other authorized person pursuant to such regulations
as the Secretary of State and the Secretary of the Treasury may jointly prescribe. Any spirits, wines, or other alcoholic
liquors (sea stores excepted) found, or discovered to have been, upon any such vessel at any place in the United States,
or within the customs waters, without said certificate on board, which are not shown to have a bona fide destination
without the United States, shall be seized and forfeited and, in the case of any such merchandise so destined to a foreign
port or place, a bond shall be required in double the amount of the duties to which such merchandise would be subject if
imported into the United States, conditioned upon the delivery of said merchandise at such foreign port or place as may
be certified by a consular officer of the United States or otherwise as provided in said regulations: Provided, That if the
collector shall be satisfied that the certificate required for the importation of any spirits, wines, or other alcoholic liquors
was issued and was lost or mislaid without fraud, or was defaced by accident, or is incorrect by reason of clerical error
or other mistake, said penalties shall not be incurred nor shall such bond be required.

§ 1708 Lading Vessel In Foreign Port With Liquor for Importation

(a) Allowing lading without certificate for importation; liability of master.

If the master of any vessel of the United States, not exceeding five hundred net tons, allows such vessel to be laden
at any foreign port or other place without the United States with any merchandise destined to the United States and
consisting of any spirits, wines, or other alcoholic liquors (sea stores excepted), which facts may be evidenced by the
testimony or depositions of foreign administrative officials or certified copies of their records or by other sufficient
evidence, without certificate issued for the importation of such merchandise into the United States as required by
section 1707 of this title, the master of such vessel shall, in addition to any other penalties provided by law, be liable to
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a penalty equal to the value of the said merchandise but not less than $1,000 and such vessel and such merchandise shall
be seized and forfeited.

(b) Procuring lading with intent to defraud revenue laws; liability of citizen, master, and members of crew of United
States vessel.

Whoever, being a citizen of the United States or a master or a member of the crew of a vessel of the United States,
if such vessel does not exceed five hundred net tons, shall, with intent to defraud the revenue of the United States,
procure, or aid or assist in procuring, any merchandise destined to the United States and consisting of any spirits, wines,
or other alcoholic liquors, without certificate issued for the importation thereof into the United States as required by
section 1707 of this title, to be laden upon such vessel at any foreign port or other place without the United States,
which facts may be evidenced by the testimony or depositions of foreign administrative officials or certified copies of
their records or by other sufficient evidence, shall, in addition to any other penalties provided by law, be liable to a fine
of not more than $1,000 or to imprisonment for not more than two years, or to both such fine and imprisonment.

§ 1709 Definitions

When used in this Act:

(a) The term "United States", when used in a geographical sense, includes all Territories and possessions of the United
States, except the Virgin Islands, the Canal Zone, American Samoa, Wake Island, Midway Islands, Kingman Reef,
Johnston Island, and the island of Guam.

(b) The term "officer of the customs" means any officer of the Customs Service or any commissioned, warrant, or
petty officer of the Coast Guard, or agent or other person authorized by law or by the Secretary of the Treasury, or
appointed in writing by a collector, to perform the duties of an officer of the Customs Service.

(c) The term "customs waters" means, in the case of a foreign vessel subject to a treaty or other arrangement between
a foreign government and the United States enabling or permitting the authorities of the United States to board,
examine, search, seize, or otherwise to enforce upon such vessel upon the high seas the laws of the United States, the
waters within such distance of the coast of the United States as the said authorities are or may be so enabled or
permitted by such treaty or arrangement and, in the case of every other vessel, the waters within four leagues of the
coast of the United States.

(d) The term "hovering vessel" means any vessel which is found or kept off the coast of the United States within or
without the customs waters, if, from the history, conduct, character, or location of the vessel, it is reasonable to believe
that such vessel is being used or may be used to introduce or promote or facilitate the introduction or attempted
introduction of merchandise into the United States in violation of the laws respecting the revenue.

§ 1710 Separability of Provisions
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If any clause, sentence, paragraph, or part of this Act, or the application thereof to any person, or circumstances, is held
invalid, the application thereof to other persons, or circumstances, and the remainder of the Act, shall not be affected
thereby.

§ 1711 Citation of Chapter

This Act may be cited as the "Anti-Smuggling Act."

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawGeneral OverviewAdmiralty LawPractice & ProcedureJurisdictionAdmiralty LawShippingRegulations
& StatutesLicensing & RegistrationCriminal Law & ProcedureCriminal OffensesControlled SubstancesGeneral
OverviewTransportation LawCarrier Duties & LiabilitiesState & Local Regulation

FOOTNOTES:
(n1)Footnote 1. So in original.
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§ 131. Penalties and Forfeitures--In General.

The United States, like all other commercial nations, protects its commerce, enforces the collection of its revenues, and
enforces all its police regulations in navigable waters by means of penalties and forfeitures imposed on both goods
afloat and vessels, the instruments by which the laws of trade, navigation and revenue have been violated. Proceedings
may be maintained against the persons who actually cause or induce these violations by the ordinary process of the
criminal law, the infraction being a felony or a misdemeanor, as the case may be. But in a great variety of such cases,
the vessels and the goods alone are within the reach of the process of the courts; the individuals concerned are in other
countries and are not amenable to the civil or criminal process of our courts. n1

Congress has created a great many penalties in respect of the navigation laws and the related statutes dealing with
shipping. n2 Each penalty is separately created and tailored to a particular situation. It is therefore very important to
ascertain in each case exactly what the penalty is and how it should apply to the particular factual situation. This is
especially crucial since the courts usually construe penal statutes strictly, n3 and actions for penalties and forfeitures
have been dismissed because of a formal or procedural error. n4

Although actions for penalty and forfeiture are within admiralty jurisdiction, n5 a forfeiture and condemnation may not
be invoked until the property has actually been seized and brought into the jurisdiction of the district court. n6 On the
other hand, when only a penalty is sought, suit may be brought in rem independently of any seizure, n7 but not in
admiralty in personam. n8

While forfeiture of property may be invoked without previous conviction of the person responsible for the violation, n9
if a statute expressly provides that the forfeiture is in the nature of a lien for the collection of a penalty, then there may
not be a lien foreclosure until there has been a prior assessment of the penalty in a personal proceeding against the
master of the vessel or the owner of the property. n10

Page 537



It is the place of seizure, and not the place of the commission of the offense, which determines the jurisdiction. n11 If
the seizure is made in a foreign jurisdiction, or on the high seas, the District Court of the district to which the property is
ultimately brought has jurisdiction. If the seizure is made within a judicial district of the United States, the District
Court of that district has jurisdiction. n12

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawForfeitures & PenaltiesCivil ForfeituresAdmiralty LawForfeitures & PenaltiesCriminal
ForfeituresAdmiralty LawForfeitures & PenaltiesProcedureAdmiralty LawPractice & ProcedureJurisdictionCriminal
Law & ProcedureSentencingFines

FOOTNOTES:
(n1)Footnote 1. See 1 Benedict §§ 222, 223, 224.

(n2)Footnote 2. See, e.g., 46 U.S.C. § 2302 (penalties for negligent operation of vessels); 46 U.S.C. § 2303 (penalty
for failure to render necessary assistance); 46 U.S.C. §§ 3301, 3307, 3318(a) (penalties for failure of vessel to have
certificate of inspection on board); 46 U.S.C. § 3318(a), (j)(1) (penalty for operation without certificate of inspection);
46 U.S.C. § 5116 (penalties for failure to comply with Load Line Act); 46 U.S.C. § 12122(b), (c) (forfeiture of vessel
for the fraudulent use of documentation, or for knowingly falsifying or concealing a material fact, or for making a false
statement or representation about the documentation of the vessel).

(n3)Footnote 3. American Maritime Ass'n v. Blumenthal, 590 F.2d 1156 (D.C. Cir. 1978) ; United States v.
Monstad, 134 F.2d 986, 1943 A.M.C. 504 (9th Cir. 1943) ; The Snapper King, 127 F.2d 490, 1942 A.M.C. 722 (5th Cir.
1942) ; United States v. Worthington, Inc., 117 F.2d 936, 1941 A.M.C. 468 (9th Cir. 1941) ; The Bunker Hill, 1947
A.M.C. 110 (S.D. Cal. 1946) ; see United States v. M/V Reefer King, 90 F. Supp. 236, 1950 A.M.C. 1056 (W.D. Wash.
1950) (no liability). But revenue laws are construed reasonably to attain their purpose. The Dolphin, 3 F.2d 1, 1925
A.M.C. 239 (1st Cir. 1925) .

(n4)Footnote 4. See Conlon v. Hanlon, 50 F.2d 353, 1931 A.M.C. 1859 (1st Cir. 1931) .

(n5)Footnote 5. An example of an instance where admiralty does not have jurisdiction is in the collection of
customs duties. Since custom duties are neither penalties nor forfeitures, a suit in rem to enforce the payment of duties
cannot be maintained. United States v. 350 Chests of Tea, 25 U.S. (12 Wheat.) 486, 6 L. Ed. 702 (1827) . The
enforcement is at common law.

"The [Supreme] Court has never held or said that the admiralty jurisdiction in a forfeiture case is exclusive, and it has
repeatedly declared that, in cases of forfeiture of articles seized on land for violation of federal statutes, the district
courts proceed as courts of common law according to the course of the Exchequer on informations in rem with trial by
jury ... We conclude that the common law as received in this country at the time of the adoption of the Constitution gave
a remedy in rem in cases of forfeiture, and that it is a 'common law remedy' and one which 'the common law is
competent to give' within the meaning of § 9 of the Judiciary Act of 1789. By that Act the states were left free to
provide such a remedy in forfeiture cases where the articles are seized upon navigable waters of the state for violation of
state law." C.J. Hendry Co. v. Moore, 318 U.S. 133, 63 S. Ct. 499, 87 L. Ed. 663, 1943 A.M.C. 156 (1942) .

(n6)Footnote 6. United States v. The Antoinetta, 153 F.2d 138 (3d Cir. 1945) , cert. denied, 328 U.S. 863, 66 S.
Ct. 1368, 90 L. Ed. 1633 (1946) ; The Underwriter, 6 F.2d 937, 1925 A.M.C. 1254 (D. Conn. 1925) , rev'd on the
question of lawfulness of the seizures, 13 F.2d 433, 1926 A.M.C. 1432 (2d Cir. 1926) , aff'd sub nom. Maul v. United
States, 274 U.S. 501, 47 S. Ct. 735, 71 L. Ed. 1171, 1927 A.M.C. 1020 (1927) ; The Bolina, 3 F. Cas. 811 (C.C.D.
Mass. 1812) (No. 1,608); see United States v. The Little Charles, 26 F. Cas. 979 (C.C.D. Va. 1818) (No. 15,612); see
also Central Vermont Transp. Co. v. Durning, 294 U.S. 33, 55 S. Ct. 306, 79 L. Ed. 741, 1935 A.M.C. 9 (1935) .
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The court does not lose jurisdiction upon discontinuance of possession unless further judgment is "useless." Republic
National Bank of Miami v. United States, 506 U.S. 80, 61 U.S.L.W. 4027 (U.S. Dec. 15, 1992) ; Elliot v. M/V Lois B,
980 F.2d 1001 (5th Cir. 1993), 61 U.S.L.W. 2444 (5th Cir. Jan. 11, 1993) ; United States v. The Little Charles, 26 F.
Cas. 979 (C.C.D. Va. 1818) (No. 15,612).

The seizure must be on navigable waters. United States v. The Schooner Betsey and Charlotte, 8 U.S. (4 Cranch)
443, 2 L. Ed. 673 (1808) ; The Lucky Lindy, 76 F.2d 561 (5th Cir. 1935) ; The Bessie Mac, 21 F. Supp. 220 (W.D.
Wash. 1937) ; The Barbara Cates, 17 F. Supp. 241, 1936 A.M.C. 1446 (E.D. Pa. 1936) ; United States v. Arms and
Amunitions, 24 F. Cas. 862 (S.D.N.Y. 1856) (No. 14,466a); see Church v. Hubbart, 6 U.S. (2 Cranch) 187, 2 L. Ed.
249 (1804) . Further, the seizure may not occur on land. United States v. Winchester, 99 U.S. (9 Otto) 372, 25 L. Ed.
479 (1878) ; The Sarah, 21 U.S. (8 Wheat.) 391, 5 L. Ed. 644 (1823) . But see 250 Barrels of Molasses v. United
States, 24 F. Cas. 437 (C.C.D.S.C. 1869) (No. 14,293) (admiralty has jurisdiction of a libel for forfeiture of goods for
fraud on the customs laws, though part of the goods are seized on land). When the seizure is made under any law of the
United States on waters or land not within admiralty jurisdiction, the district courts shall have original jurisdiction. 28
U.S.C. § 1356.

(n7)Footnote 7. Seijo v. United States, 20 F.2d 904, 1927 A.M.C. 1498 (1st Cir. 1927) ; United States v. Tug
Terry E. Buchanan, 138 F. Supp. 754, 1956 A. M.C. 646 (S.D.N.Y. 1956) ; The Paolina S, 11 F. 171 (C.C.S.D.N.Y.
1880) ; Hatch v. The Steam-Boat Boston, 3 F. 807 (W.D. Pa. 1880) ; Pollock v. The Steam-Boat Sea Bird, 3 F. 573
(S.D.N.Y. 1880) ; United States v. The Queen, 27 F. Cas. 672 (C.C.S.D.N.Y. 1873) (No. 16,108); United States v. The
Missouri, 26 F. Cas. 1273 (C.C.E.D.N.Y. 1872) (No. 15,785); The Lewellen, 15 F. Cas. 448 (D. Ind. 1868) (No. 8,308);
Virginia & M. Steam Nav. Co. v. United States, 28 F. Cas. 1229 (C.C.D. Md. 1840) (No. 16,973); see The Mistinguette,
27 F.2d 738, Treas. Dec. 42903 (2d Cir. 1928) .

(n8)Footnote 8. The proper forum is common law. United States ex rel. Pressprich & Son Co. v. James W. Elwell
& Co., 250 F. 939 (2d Cir.) , cert. denied, 248 U.S. 564, 39 S. Ct. 8, 63 L. Ed. 423 (1918) ; see United States v. The
Coamo, 267 U.S. 220, 45 S. Ct. 237, 69 L. Ed. 582, 1925 A.M.C. 546 (1925) ; Prince Line v. American Paper Exports
Co., 55 F.2d 1053, 1932 A.M.C. 226 (2d Cir. 1932) .

(n9)Footnote 9. United States v. The Coamo, 267 U.S. 220, 45 S. Ct. 237, 69 L. Ed. 582, 1925 A.M.C. 546 (1925)
; P. Sanford Ross, Inc. v. United States, 250 U.S. 269, 39 S. Ct. 452, 63 L. Ed. 977 (1919) ; see The Maskinonge, 63
F.2d 311, 1933 A.M.C. 971 (1st Cir.) , cert. denied, 289 U.S. 745 (1933) ; United States v. M/V Big Sam, 454 F. Supp.
1144 (E.D. La. 1978) ; The Barbara Cates, 17 F. Supp. 241, 1936 A.M.C. 1446 (E.D. Pa. 1936) .

(n10)Footnote 10. United States v. The Strathairly, 124 U.S. 558, 8 S. Ct. 609, 31 L. Ed. 580 (1887) ; Seijo v.
United States, 20 F.2d 904, 1927 A.M.C. 1498 (1st Cir. 1927) . But see The Mistinguette, 27 F.2d 738, Treas. Dec.
42903 (2d Cir. 1928) ; The Throndyke, 53 F.2d 239 (D.N.J. 1931) ; The Pescawha, 45 F.2d 221 (D. Or. 1928) .

(n11)Footnote 11. The Merino, 22 U.S. (9 Wheat.) 391, 6 L. Ed. 118 (1824) ("If [seizure is] made within the
waters of one district, the jurisdiction attaches to the court of that district, and the suit must be there prosecuted. The
jurisdiction, in these cases, is given to the court of the district, not where the offense is committed, but where the seizure
is made. But where the seizure is made on the high seas, the jurisdiction is conferred upon no particular district court,
and it may, therefore, be exercised by the court of any district into which the property is carried, and there proceeded
against."); The Brig Ann, 13 U.S. (9 Cranch) 289, 3 L. Ed. 734 (1815) ; Keene v. United States, 9 U.S. (5 Cranch)
304, 3 L. Ed. 108 (1809) ; United States v. The Schooner Betsey and Charlotte, 8 U.S. (4 Cranch) 443, 2 L. Ed. 673
(1808) ; United States v. One Raft of Timber, 13 F. 796 (C.C.D.S.C. 1882) ; The Octavia, 18 F. Cas. 573 (C.C.D.
Mass. 1813) (No. 10,422) , aff'd, 14 U.S. (1 Wheat.) 20, 4 L. Ed. 25 (1816) .

(n12)Footnote 12. See 1 Benedict § 224.
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§ 132. Text of the Judiciary and Judicial Procedure Act, 28 U.S.C., Chapter 163, §§ 2461-2465.

§ 2461 Mode of Recovery

(a) Whenever a civil fine, penalty or pecuniary forfeiture is prescribed for the violation of an Act of Congress without
specifying the mode of recovery or enforcement thereof, it may be recovered in a civil action.

(b) Unless otherwise provided by Act of Congress, whenever a forfeiture of property is prescribed as a penalty for
violation of an Act of Congress and the seizure takes place on the high seas or on navigable waters within the admiralty
and maritime jurisdiction of the United States, such forfeiture may be enforced by libel in admiralty, but in cases of
seizures on land, the forfeiture may be enforced by a proceeding by libel which shall conform as near as may be to
proceedings in admiralty.

§ 2462 Time for Commencing Proceedings

Except as otherwise provided by Act of Congress, an action, suit or proceeding for the enforcement of any civil fine,
penalty, or forfeiture, pecuniary or otherwise, shall not be entertained unless commenced within five years from the date
when the claim first accrued if, within the same period, the offender or the property is found within the United States in
order that proper service may be made thereon.

§ 2463 Property Taken Under Revenue Law Not Repleviable

All property taken or detained under any revenue law of the United States shall not be repleviable, but shall be deemed
to be in the custody of the law and subject only to the orders and decrees of the courts of the United States having
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jurisdiction thereof.

§ 2464 Security; Special Bond

(a) Except in cases of seizures for forfeiture under any law of the United States, whenever a warrant of arrest or other
process in rem is issued in any admiralty case, the United States marshal shall stay the execution of such process, or
discharge the property arrested if the process has been levied, on receiving from the respondent or claimant of the
property a bond or stipulation in double the amount claimed by the libellant, with sufficient surety, to be approved by
the judge of the district court where the case is pending, or, in his absence, by the collector of the port, conditioned to
answer the decree of the court in such case. Such bond or stipulation shall be returned to the court, and judgment or
decree thereon, against both the principal and sureties, may be secured at the time of rendering the decree in the original
case. The owner of any vessel may deliver to the marshal a bond or stipulation, with sufficient surety, to be approved by
the judge of the district court, conditioned to answer the decree of such court in all or any cases that are brought
thereafter in such court against the vessel. Thereupon the execution of all such process against such vessel shall be
stayed so long as the amount secured by such bond or stipulation is at least double the aggregate amount claimed by
libellants in such suits which are begun and pending against such vessel. Similar judgments or decrees and remedies
may be had on such bond or stipulation as if a special bond or stipulation had been filed in each of such suits.

(b) The court may make necessary orders to carry this section into effect, particularly in giving proper notice of any
such suit. Such bond or stipulation shall be indorsed by the clerk with a minute of the suits wherein process is so stayed.
Further security may be required by the court at any time.

(c) If a special bond or stipulation in the particular case is given under this section, the liability as to said case on the
general bond or stipulation shall cease. The parties may stipulate the amount of the bond or stipulation for the release of
a vessel or other property to be not more than the amount claimed in the libel, with interest, plus an allowance for
libellant's costs. In the event of the inability or refusal of the parties to so stipulate, the court shall fix the amount, but if
not so fixed then a bond shall be required in the amount prescribed in this section.

§ 2465 Return of Property to Claimant; Certificate of Reasonable Cause; Liability for Wrongful Seizure

Upon the entry of judgment for the claimant in any proceeding to condemn or forfeit property seized under any Act of
Congress, such property shall be returned forthwith to the claimant or his agent; but if it appears that there was
reasonable cause for the seizure, the court shall cause a proper certificate thereof to be entered and the claimant shall
not, in such case, be entitled to costs, nor shall the person who made the seizure, nor the prosecutor, be liable to suit or
judgment on account of such suit or prosecution.
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For related research and practice materials, see the following legal topics:
Admiralty LawForfeitures & PenaltiesBondsAdmiralty LawForfeitures & PenaltiesCivil ForfeituresAdmiralty
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GovernmentClaims By & Against
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§ 133. Penalties on Individuals and Corporations.

Individuals. The individual personally responsible for engaging in forbidden acts is, in almost all cases, declared to be
liable to a fine or term of imprisonment. For instance, the largest punishments have been declared for persons who, in
violation of 18 U.S.C. § 2275, place bombs in vessels or set fires, n1 while many small offenses of a routine character
are penalized with relatively small fines and no alternative of imprisonment. n2

Corporations. Since a corporation is legally a "person," it may be tried, found guilty and fined, although obviously not
jailed, under any statute relating to persons n3 as well as specifically to corporations. Congress does not create
corporations and therefore usually has no power to revoke or suspend a charter of incorporation.

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawForfeitures & PenaltiesGeneral OverviewAdmiralty LawForfeitures & PenaltiesCriminal
ForfeituresCriminal Law & ProcedureSentencingFines

FOOTNOTES:
(n1)Footnote 1. See supra Chapter IX, for the statutory text and discussion of serious maritime crimes.

(n2)Footnote 2. E.g., an error in a list of aliens. 8 U.S.C. § 1281.

(n3)Footnote 3. The Morro Castle, 1936 A.M.C. 321 (S.D.N.Y. 1936) , rev'd on other grounds, 89 F.2d 166, 1937
A.M.C. 533 (2d Cir. 1937) .
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§ 134. Time for Suit; Amount of Penalty; Discretion as to Mitigation.

Time for Suit. A five year statute of limitation applies to the commencement of an action for the enforcement of any
civil fine, penalty or forfeiture, pecuniary or otherwise, unless another Act of Congress prescribes a different period. n1
While this statute is an exception to the general rule that statutes of limitations do not run against the United States, the
five year term will not apply where the United States does not seek a criminal prosecution or civil action for a penalty,
but only attempts to bring a civil action to recover damages of a compensatory nature. n2 Furthermore, this Section
imposes no time limit on the enforcement of a penal judgment, but only addresses the commencement of the action. n3

Amount of Penalty. In many instances Congress has fixed the maxima and minima; and the penalty-fixing authority
then has discretion to set the amount within the limits assigned. n4 However, in those cases where Congress has
established a fixed penalty, no discretion may be exercised and such penalty must be imposed. n5 Sometimes, the
statute authorizes a share of the penalty, up to one-fourth but not greater than $250,000, to be awarded to an informer.
n6

Discretion as to Mitigation. Any person interested in the vessel may, before the sale of the vessel, petition for
remission or mitigation of a fine, penalty or forfeiture. n7 Congress has empowered the Secretary of the Treasury, the
Commandant of the Coast Guard or the Commissioner of Customs, to remit or mitigate penalties at their discretion in
suitable cases. n8 In using this discretion the officer should consider such factors as lack of intent, lack of willful
blindness, or other mitigating circumstances. n9 However, "remission proceedings are not necessary to a forfeiture
determination, and therefore are not constitutionally required." n10

Legal Topics:
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FOOTNOTES:
(n1)Footnote 1. 28 U.S.C. § 2862; 19 U.S.C. § 1621; see United States v. Good, 971 F.2d 1376 (9th Cir. 1992) (The
court found that five years was only an outer limit on commencement of forfeiture proceedings. Although the United
States intitiated the proceeding within the five year limit, the government's commencement of forfeiture proceedings
after a delay of four years violated 19 U.S.C. §§ 1602-04 which require prompt government action when agents have
knowledge of violations implicating forfeiture.); United States v. One Motor Yacht Named Mercury, 527 F.2d 1112,
1976 A.M.C. 1870 (1st Cir. 1975) (One year delay violated 19 U.S.C. §§ 1602-04 promptness requirement.); also
Peerless Casualty Co. v. United States, 344 F.2d 495 (D.C. Cir. 1964) ; United States v. Luther, 13 F. Supp. 126
(E.D.N.Y. 1935) .

The Supreme Court has applied a four part balancing test to determine whether a delay of judicial forfeiture
proceedings results in a denial of due process. In United States v. Eight Thousand Eight Hundred and Fifty Dollars
($8,850), the Supreme Court held that whether a delay of forfeiture proceedings resulted in a denial of due process
depended on a four part balancing test which considered: length of delay, reason for delay, claimant's assertion of rights,
and prejudice to claimant. United States v. Eight Thousand Eight Hundred and Fifty Dollars ( $8,850), 461 U.S. 555,
103 S. Ct. 2005, 76 L. Ed. 2d 143 (1983) (18 month delay reasonable due to pending administrative and criminal
proceedings); Kiefer v. United States, 687 F. Supp. 1363 (D. Minn. 1988) (Four month delay was reasonable because
lack of prejudice to claimant's case and reasonable government response to claimant's filings).

(n2)Footnote 2. United States v. Weaver, 207 F.2d 796 (5th Cir. 1953) ; United States v. Davio, 136 F. Supp. 423
(E.D. Mich. 1955) .

(n3)Footnote 3. Smith v. United States, 143 F.2d 228 (9th Cir.) , cert. denied, 323 U.S. 729 (1944) .

(n4)Footnote 4. E.g., 19 U.S.C. § 70 (hindering a search--$500-$2,000); 19 U.S.C. § 1581 (boarding
vessels--$500-$5,000 and $1,000-$5,000); 46 U.S.C. §§ 831, 844 (Intercoastal Shipping Act--violation of terms of tariff
filed with the Federal Maritime Commission--"not more than $1,000 for each day such violation continues." See United
States v. Sea-Land Serv., Inc., 424 F. Supp. 1008 (D.N.J. 1977) , appeal dismissed, 577 F.2d 730 (3d Cir. 1978) , cert.
denied, 439 U.S. 1072 (1979) (The court found that the amount of penalties to be assessed for each violation was within
the court's discretion. Factors to take into account in assessing civil penalties included good faith, ability to pay, degree
of public injury and the degree to which the violator profited from his acts; while still promoting the statute's deterrent
effect. The court then assessed the full penalty of $1,000 dollars for each of five violations.)); 46 U.S.C. § 2302
(operating a vessel in a negligent manner--penalty not greater than $1,000).

(n5)Footnote 5. E.g., 46 U.S.C. § 289 (transportation of passengers in foreign vessels--$200 per passenger); 46
U.S.C. § 355 (failure to deposit ship's papers with consul--$500).

(n6)Footnote 6. 19 U.S.C. § 1619 (up to one-fourth of the penalty, but not greater than $250,000). As regards an
informer as a witness, see 28 U.S.C. § 1822.

(n7)Footnote 7. 19 U.S.C. § 1618.

(n8)Footnote 8. 19 U.S.C. § 1618; see 8 U.S.C. § 1284(a); 46 U.S.C. §§ 2107, 2108.

(n9)Footnote 9. 19 U.S.C. § 1618. The courts may not review the merits of a petition for remission or mitigation.
United States v. One 1973 Buick Riviera, 560 F.2d 897 (8th Cir. 1977) ; Kiefer v. United States, 687 F. Supp. 1363 (D.
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Minn. 1988) .

(n10)Footnote 10. United States v. Von Neuman, 474 U.S. 242, 106 S. Ct. 610, 88 L. Ed. 2d 587 (1986) , on
remand, 784 F.2d 370 (9th Cir. 1986) .
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§ 135. Forfeiture of Vessel.

A common and often mandatory penalty is the forfeiture n1 of the vessel employed in the offense; the vessel is sued in
rem in admiralty and sold by the marshal to the highest bidder n2 who may be the former owner. Toward the end of the
liquor prohibition era, 1918-1933, repurchase by the former owner became scandalous when a large number of small
vessels, seized, condemned and sold for violations of the law, were repurchased by their previous owners who
immediately returned the vessels to the rum-running business. The statutes were therefore amended to allow the United
States to keep such vessels for use in the Revenue Service. n3 The Smuggling Act now permits the Secretary of
Commerce to refuse or revoke licenses to vessels obviously built for smuggling. n4

Forfeiture has become a popular government penalty for both deterring and punishing illegal activity. n5 In civil
forfeiture proceedings, the government proceeds against the vessel and it is the vessel's illegal acquisition, use or
intended use that is at issue. n6 Under the federal narcotics and contraband forfeiture statutes, vessels are subject to
forfeiture if they are "used, or are intended for use, to transport, or in any manner to facilitate the transportation, sale,
receipt, possession, or concealment of property described ...." n7 An owner's innocence will not prevent forfeiture
unless the owner can prove that the illegal acts occurred "without the knowledge, consent, or willful blindness of the
owner." n8 Common carriers are protected from forfeiture of their vessels unless the owner or master consented to or
had knowledge of the illegal activity. n9

Criminal forfeiture is a component of a criminal proceeding against a person. Therefore, a jury must find the defendant
guilty before a court may impose criminal forfeiture of a vessel. n10 After conviction, the court then determines which
property is subject to forfeiture. The federal RICO statutes provide for forfeiture of: any interest acquired or maintained
in violation of § 1962, any property or right affording influence over a criminal enterprise that has acted in violation of
§ 1962, and any property derived from the proceeds of activity in violation of § 1962. n11 And in federal narcotics
convictions, a vessel is subject to forfeiture if it is used in any manner to facilitate the criminal activity, or is derived
from criminal proceeds. n12
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FOOTNOTES:
(n1)Footnote 1. See supra § 65.

(n2)Footnote 2. See United States v. The F.V. Hill, 78 F. Supp. 67 (S.D. Fla. 1947) .

(n3)Footnote 3. 19 U.S.C. §§ 522, 523, 524, repealed by § 308 of the Act of Aug. 27, 1935, c. 740, 49 Stat. at L.
880.

(n4)Footnote 4. 19 U.S.C. §§ 1701, 1704.

(n5)Footnote 5. Civil forfeiture: 8 U.S.C. § 1324 (illegal aliens); 19 U.S.C. § 1703 (customs violations); 21 U.S.C.
§ 881 (narcotics transactions); 49 U.S.C. app. §§ 781, 782 (contraband in general).

Criminal forfeiture: 18 U.S.C. § 1963 (RICO); 21 U.S.C. § 853 (narcotics convictions).

(n6)Footnote 6. 8 U.S.C. § 1324; 19 U.S.C. § 1703; 21 U.S.C. § 881; 49 U.S.C. app. §§ 781, 782. Because
forfeiture is a quasi criminal penalty, the fourth amendment will apply to the government's evidence in favor of
forfeiture. But, illegal seizure of the vessel will not bar forfeiture. I.N.S. v. Lopez-Mendoza, 468 U.S. 1032, 104 S. Ct.
3479, 82 L. Ed. 2d 778 (1984) . United States v. Ursery, 518 U.S. 267, 135 L.Ed. 2d 549 (1996) . (In rem civil
forfeitures to United States for illegal drug transactions and money laundering held to be neither punishment nor
criminal for double jeopardy purposes.) United States v. One 1970 36.9' Columbia Sailing Boat, 91 F.3d 1053 (8th cir.
1996) . (Civil forfeiture of vessel involved in transportation of controlled substances is not punishment for purposes of
double jeopardy since forfeiture serves nonpunitive goal of encourgaging boat owners to not allow vessel to be used in
drug trafficking.) Under the Double Jeopardy Clause of the Eighth Amendment, a claimant who, "already has been
punished in a criminal prosecution may not be subjected to an additional civil sanction to the extent that the second
sanction may not be fairly characterized as remedial, but only as a deterrent or retribution." United States v. Halper,
490 U.S. 435, 448-49 (1989) ; see also Ferguson v. U.S., 911 F.Supp. 424 (C.D. Cal 1995) . Generally, the
government's title to the property relates back to when the illegal acts occurred, often completely precluding claims of
innocent ownership interests which arise after the illegal acts. Case of One 1985 Nissan, 300ZX, 889 F.2d 1317 (4th
Cir. 1989) ; Eggleston v. State of Colorado, 873 F.2d 242 (10th Cir. 1989) , cert. denied, sub nom. Colorado Dept. of
Rev. v. United States, 493 U.S. 1070, 110 S.Ct. 1112 (1990) . But see United States v. Buena Vista Ave., 507 U.S. 111
(1993) . But maritime liens are an exception to the doctrine of relation back as long as the lienholder is innocent of
wrongdoing. The St. Jago de Cuba, 22 U.S. (9 Wheat.) 409, 6 L. Ed.122 (1824) ; see United States v. One (1) 254'
Freighter, M/V Andoria, 570 F. Supp. 413 (E.D. La. 1983) , aff'd, 768 F.2d 597 (5th Cir. 1985) ; Rayon Y Celanese
Peruana v. M/V PHGH, 471 F. Supp. 1363 (S.D. Ala. 1979) .

(n7)Footnote 7. 21 U.S.C. § 881(a)(4); see 49 U.S.C.app §§ 781, 782.

(n8)Footnote 8. 21 U.S.C. § 881(a)(4); 49 U.S.C.app §§ 781, 782. Courts have defined "willful blindness" as
failing to take the basic investigatory steps necessary to prevent the illegal activity from occurring. United States v.
1977 Porsche Carrera, 748 F. Supp. 1180 (W.D. Tex. 1990) , aff'd, 946 F.2d 30 (5th Cir. 1991) ; United States v. One
1988 Honda Accord, 735 F. Supp. 726 (E.D. Mich. 1990); United States v. One 1977 36 Foot Cigarette Ocean Racer,
624 F.Supp. 290, 293-96 (S.D. Fla. 1985) .
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But see Bennis v. Michigan, 516 U.S. 442, 116 S.Ct. 994, 134 L.Ed.2d 68 (1996) , reh'g denied, 116 S.Ct. 1560,
134 L.Ed.2d 661 (1996) (Interest of anowner in property may be forfeited by reason of the use to which property is put
even though owner did not know that it was to be put to such use.) Calero-Toledo v. Pearson Yacht Leasing Co., 416
U.S. 663, 94 S. Ct. 2080, 40 L. Ed. 2d 452 (1974) (Where the court held that a yacht was subject to forfeiture even
though the owner was neither involved in nor aware of the illegal activity. The court also found that the owner could
have prevented forfeiture if the owner had proven the lessees had stolen the vessel or if the claimant had done
everything reasonable to prevent the illgal activity from occurring.); United States v. One 1980 Bertram 58' Motor
Yacht, 876 F.2d 884 (11th Cir. 1989) (The Eleventh Circuit imposed the Calero-Toledo standard and required that an
owner must take all reasonable steps to prevent the illegal activity, notwithstanding a prior quotation of the 21 U.S.C. §
881(a)(4)(C) willful blindness standard.); United States v. One (1) 1972 Wood, 19Foot Custom Boat, 501 F.2d 1327,
1975 A.M.C. 1062 (5th Cir. 1974) ; United States v. Silurian, 717 F. Supp. 1546, 1990 A.M.C. 262 (S.D. Fla. 1989) ;
United States v. One (1) Blue Lobster Vessel, 639 F. Supp. 865 (S.D. Fla. 1986) ; United States v. One (1) 30 Foot
1982 Morgan, 597 F. Supp. 589 (M.D. Fla. 1984) .

If the government alleges that the vessel is derived from drug proceeds, a claimant may prevent forfeiture if they
prove that claimant did not know of, or consent to, the illegal activity. 21 U.S.C. § 881(a)(6); United States v.
$10,694.00 U.S. Currency, 828 F.2d 233 (4th Cir. 1987) (Finding this a subjective standard of knowledge.). But see
United States v. 92 Buena Vista Ave., 507 U.S. 111 (1993) .

(n9)Footnote 9. 21 U.S.C. § 881(a)(4)(A); see The Mount Clinton, 6 F.2d 418, 1925 A.M.C. 471 (2d Cir. 1925) .

(n10)Footnote 10. See 21 U.S.C. § 853; 18 U.S.C. § 1963.

(n11)Footnote 11. 18 U.S.C. § 1963.

(n12)Footnote 12. 21 U.S.C. § 853.
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§ 136. Forfeiture of Cargo.

The forfeiture of cargo n1 is used not only to punish offenses against the revenue laws, n2 but also to protect the
coastwise monopoly of American-flag vessels. Thus, if a foreign-flag vessel carries cargo coastwise, the cargo is
forfeited and the vessel is fined by imposing an extra tonnage tax of 50 cents per net ton n3 since it is thought that the
owner of the cargo is the more guilty party and has misled the shipowner. The result, however, may be highly unjust;
for in one case a cargo was forfeited because the corporate stock ownership of the carrier was such as to disqualify the
vessel for coastwise trade. n4 It seems unfair to assume that the shipper of bill of lading goods will automatically know
to what ship his rail carrier will entrust the goods for a coastwise haul.

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawForfeitures & PenaltiesCivil ForfeituresAdmiralty LawForfeitures & PenaltiesCriminal
ForfeituresAdmiralty LawShippingCarrier Duties & ObligationsCargo Care & StowageGeneral OverviewAdmiralty
LawShippingRegulations & StatutesLicensing & RegistrationTransportation LawWater TransportationLicensing &
Registration

FOOTNOTES:
(n1)Footnote 1. The court may condemn and forfeit cargo independently of action against the ship. United States v.
Arms and Ammunitions, 24 F. Cas. 862 (S.D.N.Y. 1856) (No. 14,466a). Further, if there is fraud on the customs laws,
the court may forfeit the cargo even if it is partially on land. 250 Barrels of Molasses v. United States, 24 F. Cas. 437
(C.C.D. S.C. 1869) (No. 14,293).

(n2)Footnote 2. See 22 U.S.C. § 401 (illegal exportation of war materials); 28 U.S.C. § 2463; 46 U.S.C. § 319
(general merchandise:--fine for trading without license).
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(n3)Footnote 3. Tariff Act of 1930, 19 U.S.C. § 1588.

(n4)Footnote 4. Central Vermont Transp. Co. v. Durning, 294 U.S. 33, 55 S. Ct. 306, 79 L. Ed. 741, 1935 A.M.C.
9 (1935) .
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§ 137. Withholding Clearance.

Another method which is used to obtain compliance with the navigation laws is the withholding of clearance; the master
is not allowed to obtain his sailing papers at the Custom House until the fines and penalties assessed against him or his
vessel are settled or secured by means of a bond. n1 This enforcement technique is especially effective during wartime.
n2

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawForfeitures & PenaltiesGeneral OverviewAdmiralty LawForfeitures & PenaltiesBondsAdmiralty
LawShippingRegulations & StatutesLicensing & RegistrationCriminal Law & ProcedureSentencingFinesTransportation
LawWater TransportationLicensing & Registration

FOOTNOTES:
(n1)Footnote 1. 28 U.S.C. §§ 2461-2465. See supra § 132.

(n2)Footnote 2. See Suspine v. Compania Transatlantica Centroamericana, 37 F. Supp. 268, 1941 A.M.C. 356
(S.D.N.Y. 1941) .
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§ 138. Burden of Proof and Presumptions

Although a forfeiture and the imposition of a criminal penalty are similar in nature, a successful action under the former
requires only proof by a preponderance of the evidence, while under the latter it is necessary to present proof beyond a
reasonable doubt. n1

In civil forfeiture, once probable cause n2 is shown by the United States for institution of a suit for forfeiture, the
burden of proof shifts to the claimants of the vessel or goods. n3 Probable cause is not a heavy burden to meet. n4 In
some situations, Congress has expressly declared that a specific presumption will govern. n5 The burden is then on the
claimant to prove that the vessel was innocent, n6 that the government lacked probable cause, or to establish a defense
to the forfeiture. n7

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawForfeitures & PenaltiesBurdens of Proof & PresumptionsAdmiralty LawForfeitures & PenaltiesCivil
ForfeituresAdmiralty LawForfeitures & PenaltiesCriminal ForfeituresCriminal Law &
ProcedureSentencingForfeituresDefensesEvidenceProcedural ConsiderationsBurdens of ProofGeneral Overview

FOOTNOTES:
(n1)Footnote 1. United States v. Cato Bros., Inc., 175 F. Supp. 811 (E.D. Va.) , rev'd on other grounds, 273 F.2d 153
(4th Cir. 1959) , cert. denied, 362 U.S. 927, 80 S. Ct. 753, 4 L. Ed. 2d 746 (1960) (The court also noted that while
forfeiture is related to punitive damages in a civil action, in the latter case the judge or jury determines the amount as
shown to be justified by the evidence while the former penalty is fixed by statute.).

(n2)Footnote 2. See The Brig Isabella Thompson v. United States, 70 U.S. (3 Wall.) 155, 18 L. Ed. 55 (1865) ;
Taylor v. United States, 44 U.S. (3 How.) 197, 11 L. Ed. 559 (1845) ; United States v. One 1950 Buick Sedan, 231 F.2d
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219 (3rd Cir. 1956) ; Ted's Motors, Inc., v. United States, 217 F.2d 777 (8th Cir. 1954) ; also Buckley v. United
States, 45 U.S. (4 How.) 251, 11 L. Ed. 961 (1846) ; Sixty Pipes of Brandy, 23 U.S. (10 Wheat.) 421, 6 L. Ed. 356
(1825) .

(n3)Footnote 3. Wood v. United States, 41 U.S. (16 Pet.) 342, 10 L. Ed. 987 (1842) ; The Luminary, 21 U.S. (8
Wheat.) 407, 5 L. Ed. 647 (1823) ; United States v. One (1) 1972 Wood, 19 Foot Custom Boat, 501 F.2d 1327, 1975
A.M.C. 1062 (5th Cir. 1974) ; United States v. Fields, 425 F.2d 883 (3rd Cir. 1970) ; The Marion Phillis, 36 F.2d 688,
Treas. Dec. 43954 (2d Cir. 1929) ; United States v. One 1953 Oldsmobile Sedan, 132 F. Supp. 14 (W.D. Ark. 1955) ;
United States v. One 1952 Lincoln Capri, 122 F. Supp. 98 (W.D. Pa. 1954) ; United States v. One 1950 Chrysler Sedan
New Yorker, 117 F. Supp. 222 (W.D. Pa. 1954) ; United States v. One Nash Auto, 23 F.2d 126 (D. Mont. 1927) ;
United States v. Fraser, 42 F. 140 (C.C.D.S.C. 1890) .

(n4)Footnote 4. Courts have defined probable cause as being a reasonable ground for belief of guilt supported by
evidence that is not prima facie proof of guilt but is more than a mere suspicion. United States v. One 1984 Cadillac,
888 F.2d 1133 (6th Cir. 1989) ; United States v. One (1) Blue Lobster Vessel, 639 F. Supp. 865 (S.D. Fla. 1986) .

(n5)Footnote 5. E.g., the presumption of 19 U.S.C. § 1587 that a vessel found near our coasts containing cargo
whose importation is prohibited shall be presumed to be intending to import it.

United States v. One (1) Skokum Motor Sailor Ketch Named SILURIAN, 717 F.Supp. 1546 (S.D. Fla. 1989) (Defense
of innocent ownership was not established where vessel owner failed to justify his need for a hidden compartment in the
fuel tank amid suspicious circumstances concerning the background of the vessel.)

(n6)Footnote 6. United States v. One (1) 1981 Skokum Motor Sailor Ketch Named "SILURIAN," 717 F.Supp.
1546 (S.D. Fla. 1989) (Defense of innocent ownership was not established where vessel owner failed to justify his need
for a hidden compartment in the fuel tank amid suspicious circumstances concerning the background of the vessel.)
United States v. One 55 Foot Fishing Vessel Known as "The SOLE", 656 F. Supp. 967 (D. Mass. 1987) (Where
claimant proved that the vessel was innocent by establishing that the government had mistaken his vessel for claimant's
brother's vessel.); see also United States v. One (1) 1976 Cessna Model 210L Aircraft, 890 F.2d 77, 80-82 (8th Cir.
1989) ; United States v. One 1977 36 Foot Cigarette Ocean Racer, 624 F.Supp. 290, 293-96 (S.D. Fla. 1985) ..

(n7)Footnote 7. See supra § 135 n.8.
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§ 139. Bond.

Seized property may ordinarily be released upon bond or other adequate security. n1 But, a smuggling vessel should not
be so released over the objection of the federal attorney. n2

Another type of security, used for convenience by steamship lines who do continuous business in a port, is the general
customs house bond, conditioned to respond to any and every type of fine or penalty that may arise. The device
eliminates the delay and nuisance that accompanies furnishing a separate release bond in each case as it arises.
However, such bonds do not admit liability and do not dispense with the necessity of dealing with each case on its
merits.

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawForfeitures & PenaltiesBondsAdmiralty LawForfeitures & PenaltiesCivil ForfeituresAdmiralty
LawForfeitures & PenaltiesCriminal Forfeitures

FOOTNOTES:
(n1)Footnote 1. 28 U.S.C. § 2464.

See United States v. Ames, 99 U.S. (9 Otto) 35, 25 L. Ed. 295 (1879) ; Dreyfus v. Marine Transit Corp., 54 F.2d 86
(S.D.N.Y. 1930) , aff'd, 284 U.S. 263 (1932) ; also supra § 63.

(n2)Footnote 2. The Gander, 47 F.2d 669, 1931 A.M.C. 1325 (D. Conn. 1930) , aff'd, 54 F.2d 505, Treas. Dec.
45425 (2d Cir. 1931) .
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§ 140. Constitutional Provisions.

The Constitution provides that "the Congress shall have power to lay and collect taxes, duties, imposts and excises ...
but all duties, imposts and excises shall be uniform throughout the United States; n1 ... to regulate commerce with
foreign nations and among the several States and with the Indian tribes; n2 ... to make all laws which shall be necessary
and proper for carrying into execution the foregoing powers, and all other powers vested by this Constitution in the
Government of the United States, or in any department or officer thereof." n3

It further provides n4 that "[t]he judicial power shall extend to all cases in law and in equity arising under this
Constitution, the laws of the United States and treaties made or which shall be made under their authority; ... to all cases
of admiralty and maritime jurisdiction; to controversies in which the United States shall be a party."

The federal statutes for the protection of commerce, for the collection of duties, imposts and excises and for the police
regulation of navigable waters of the United States rest on these Constitutional grants of power. Actions when brought
in rem against the property used in the commission of the offense are classed as civil causes in admiralty and
consequently are tried without the intervention of a jury.

The action is brought in the name of the United States and is therefore within the Constitutional grant of jurisdiction to
the federal courts. Congress has provided by statute n5 that the United States District Courts shall have original
jurisdiction "... of any action or proceeding for the recovery or enforcement of any fine, penalty, or forfeiture, pecuniary
or otherwise, incurred under any Act of Congress, except matters within the jurisdiction of the Court of International
Trade." In some instances the statute provides that the penalty shall be divided between the United States and the person
who gives the information to the Government officials concerning the offense. n6 In such a case, the suit may be
brought either in the name of the United States or, if the United States Attorney does not act, as a qui tam action in the
name of any other party in whose favor the penalty or forfeiture is imposed. n7
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Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawForfeitures & PenaltiesCivil ForfeituresAdmiralty LawPractice & ProcedureAttachment &
GarnishmentIn Rem Actions GenerallyAdmiralty LawPractice & ProcedureConstitutional AuthorityAdmiralty
LawPractice & ProcedureJurisdictionConstitutional LawCongressional Duties & PowersCommerce ClauseGeneral
Overview

FOOTNOTES:
(n1)Footnote 1. U.S. Const., art. I, § 8, cl. 1.

(n2)Footnote 2. U.S. Const., art. I, § 8, cl. 3.

(n3)Footnote 3. U.S. Const., art. I, § 8, cl. 18.

(n4)Footnote 4. U.S. Const., art. III, § 2.

(n5)Footnote 5. 28 U.S.C. § 1355.

(n6)Footnote 6. See supra § 134, n.6.

(n7)Footnote 7. In United States ex rel. Pressprich & Son Co. v. James W. Elwell & Co., 250 F. 939 (2d Cir.) ,
cert. denied, 248 U.S. 564, 39 S. Ct. 8, 63 L. Ed. 423 (1918) , the court held that under § 5 of the Harter Act, 46 U.S.C.
§ 194, a qui tam action would be allowed where the language of the statute read "... and such vessel may be libeled ..."
However, it is unlikely that under a statute such as 46 U.S.C. § 710 a qui tam action could be brought since that statute
expressly says "... to be sued for and recovered in the name of the United States ..."
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§ 141. Right to Jury Trial.

Whenever the enforcement proceeding is brought in rem in admiralty, there is no right to a jury trial because the Seventh
Amendment, which preserves the right of trial by jury, expressly applies only to suits at common law where the value in
controversy shall exceed $20.00, not to admiralty cases. The distinction between the admiralty and common law
jurisdiction is historical and fundamental.

An action for forfeiture of ship or other property is necessarily an action in rem, since the decree operates upon the thing
itself and the resulting sale under the decree terminates and destroys the previous right and title of the owner of the
property and vests new right and title in the purchaser upon the judicial sale. It follows that a jury trial is never
obtainable as a matter of right when the suit is brought in rem against the property. n1 If the suit is in personam to
collect a penalty from some individual or corporation, then the right to a jury trial exists in every instance because the
suit is on the common law side. n2

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawForfeitures & PenaltiesCivil ForfeituresAdmiralty LawForfeitures & PenaltiesCriminal
ForfeituresAdmiralty LawPractice & ProcedureAttachment & GarnishmentIn Rem Actions GenerallyConstitutional
LawBill of RightsFundamental RightsCriminal ProcessRight to Jury TrialConstitutional LawBill of RightsFundamental
RightsTrial by Jury in Civil Actions

FOOTNOTES:
(n1)Footnote 1. See supra Chapter II; 1 Benedict Ch. XIII.

(n2)Footnote 2. United States ex. rel. Pressprich & Son Co. v. James W. Elwell & Co., 250 F. 939 (2d Cir.) , cert.
denied, 248 U.S. 564, 39 S. Ct. 8, 63 L. Ed. 423 (1918) ; see supra § 140 n.7.
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[Reserved]

§§ 142[Reserved]
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§ XI.syn Synopsis to Chapter XI: PRIZE CAUSES

§ 151. Prize Causes

a. Introduction

b. Text of the United States Prize Act of 1956, 10 U.S.C. §§ 7651-7681.

§ 152. Prize Cases Must Be Heard in Admiralty.

FORM No. 152-1 Prize--Libel Against a Vessel and Cargo as Prize

FORM No. 152-2 Prize--Short Form of the Same, Decided To Be a Proper Form, in The Empress (1862), Blatchf. Pr.
Cas. 146, Fed. Case. No. 4476.

§ 153. Locality of Capture.

§ 154. Factor of Control of Property.

§ 155. Prize Commissioners.

§ 156. Evidentiary Sources in Prize Proceedings.

§ 157. Examination of Witnesses--Standing Interrogatories.

FORM No. 157-1 Standing or Preparatory Interrogatories in Prize Cases

Page 559



§ 158. District Court Procedure--Further Proof.

§ 159. District Court Procedure--Default.

FORM No. 159-1 Prize--Final Decree of District Court.

§ 160. Property Claims and Standing to Assert Them.

§ 161. Restitution and Damages.

FORM No. 161-1 Prize--Libel for Restitution of a Captured Ship and Cargo

§ 162. Appeals.

§ 163. Restitution of Property Illegally Seized by Foreign Captors and Brought Within the Jurisdiction.

FORM No. 163-1 Prize--Libel for Restitution of Cargo

§§ 164-170 [Reserved]

By Richard J. Nikas n*

FOOTNOTES:
(n1)Footnote *.
California Maritime Academy, J.D., B.A., University of Southern California; Professor of Admiralty and Maritime
Law, California Maritime Academy, Vallejo, California; Chairman, United States Coast Guard Committee on
International Maritime Safety Information, Washington, D.C. Mr. Nikas wishes to dedicate this chapter to the memory
of his father, John Nikolas Nikas. Mr. Nikas would also like to express his appreciation to his students at the California
Maritime Academy for their assistance and support.
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§ 151. Prize Causes

a. Introduction

Notwithstanding the involvement of United States armed forces in limited engagements in Korea, South Vietnam,
Panama, the Persian Gulf and Kuwait, the prolonged period of peace following the conclusion of the Second World War
has offered a myriad of advantages and contributed greatly to the notion of a Pax Americana. This era of stability and
prosperity, however, has had one deleterious side effect: It has all but eliminated any institutional knowledge of prize
law, and more importantly of prize procedure. n1

More than fifty years have passed since the last prize case was determined by a United States district court. n2 As a
result, the law of prize has been derided by some as a "dead letter" and of interest only to legal scholars and lovers of
the arcane. Despite the obsolescence accorded to the field, modern courts have relied on prize law to determine cases
before them concerning disputes involving war crimes, sovereign immunity, and salvaged property. n3

In the aftermath of the terrorist attacks against the United States on September 11, 2001, analysis of the law of prize has
again been resurrected from the grave to guide the Bush administration as it contemplates what action can be taken
against Al Qaeda and the nations that support the organization. n4 This renewed interest can only further serve to
emphasize the continued relevance of prize law to the admiralty bar as it moves into the twenty-first century.

b. Text of the United States Prize Act of 1956, 10 U.S.C. §§ 7651-7681.

The Prize Act, n1 enacted pursuant to the power conferred upon Congress by the United States Constitution, art. 1, § 8,
cl. 11, to make rules concerning captures on land and water, n2 is a broad statute governing the many varying aspects of
prize proceedings. It deals with subjects ranging from jurisdictional problems to topics such as modes of making sale
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and reciprocal privileges to cobelligerents. In many instances, Title 10 is a codification of the common law rules
underlying prize proceedings. n3

The Prize Act provides as follows:

7651-- Scope of Chapter.

7652-- Jurisdiction.

7653-- Court in Which Proceedings Brought.

7654-- Effect of Failure to Start Proceedings.

7655-- Appointment of Prize Commissioners and Special Prize Commissioners.

7656-- Duties of United States Attorney.

7657-- Duties of Commanding Officer of Capturing Vessel.

7658-- Duties of Prize Master.

7659-- Libel and Proceedings by United States Attorney.

7660-- Duties of Prize Commissioners.

7661-- Interrogation of Witnesses by Prize Commissioners.

7662-- Duties of Marshal.

7663-- Prize Property Appropriated for the Use of the United States.

7664-- Delivery of Property on Stipulation.

7665-- Sale of Prize.

7666-- Mode of Making Sale.

7667-- Transfer of Prize Property to Another District for Sale.

7668-- Disposition of Prize Money.

7669-- Security for Costs.

7670-- Costs and Expenses a Charge on Prize Property.

7671-- Payment of Costs and Expenses From Prize Fund.

7672-- Recaptures: Award of Salvage, Costs, and Expenses.
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7673-- Allowance of Expenses to Marshals.

7674-- Payment of Witness Fees.

7675-- Commissions of Auctioneers.

7676-- Compensation of Prize Commissioners and Special Prize Commissioners.

7677-- Accounts of Clerks of District Courts.

7678-- Interfering With Delivery, Custody, or Sale of Prize Property.

7679-- Powers of District Court Over Prize Property Notwithstanding Appeal.

7680-- Appeals and Amendments in Prize Causes.

7681-- Reciprocal Privileges to Cobelligerent.

§ 7651 Scope of Chapter

(a) This chapter applies to all captures of vessels as prize during war by authority of the United States or adopted and
ratified by the President. However, this chapter does not affect the right of the Army or the Air Force, while engaged in
hostilities, to capture whereever found and without prize procedure--

(1) enemy property; or

(2) neutral property used or transported in violation of the obligations of neutrals under international law.

(b) As used in this chapter--

(1) "vessel" includes aircraft; and

(2) "master" includes the pilot or other person in command of an aircraft.

(c) Property seized or taken upon the inland waters of the United States by its naval forces is not maritime prize. All
such property shall be delivered promptly to the proper officers of the courts.
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(d) Nothing in this chapter may be construed as contravening any treaty of the United States.

§ 7652 Jurisdiction

(a) The United States district courts have original jurisdiction, exclusive of the courts of the States, of each prize and
each proceeding for the condemnation of property taken as price, if the prize is--

(1) brought into the United States, or the Territories, Commonwealths, or possessions;

(2) brought into the territorial waters of a cobelligerent;

(3) brought into a locality in the temporary or permanent possession of, or occupied by, the armed forces of the United
States; or

(4) appropriated for the use of the United States.

(b) The United States district courts, exclusive of the courts of the States, also have original jurisdiction of a prize cause
in which the prize property--

(1) is lost or entirely destroyed; or

(2) cannot be brought in for adjudication because of its condition.

(c) The jurisdiction conferred by this section of prizes brought into the territorial waters of a cobelligerent may not be
exercised, nor may prizes be appropriated for the use of the United States within those territorial waters, unless the
government having jurisdiction over those waters consents to the exercise of the jurisdiction or to the appropriation.

§ 7653 Court in Which Proceedings Brought

(a) If a prize is brought into a port of the United States, or the Territories, Commonwealths, or possessions, proceedings
for the adjudication of the prize cause shall be brought in the district in which the port is located.

(b) If a prize is brought into the territorial waters of a cobelligerent, or is brought into a locality in the temporary or
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permanent possession of, or occupied by, the armed forces of the United States, or is appropriated for the use of the
United States before proceedings are started, the venue of the proceedings for adjudication of the cause shall be in the
judicial district selected by the Attorney General, or his designee, for the convenience of the United States.

(c) If the prize property is lost or entirely destroyed or if, because of its condition, no part of it has been or can be sent in
for adjudication, proceedings for adjudication of the cause may be brought in any district designated by the Secretary of
the Navy. In such cases the proceeds of anything sold shall be deposited with the Treasurer of the United States or
public depositary in or nearest the district designated by the Secretary, subject to the orders of the court for that district.

§ 7654 Effect of Failure to Start Proceedings

If a vessel is captured as prize and no proceedings for adjudication are started within a reasonable time, any party
claiming the captured property may, in any district court as a court of prize--

(1) move for a monition to show cause why such proceedings shall not be started; or

(2) bring an original suit for restitution.

The monition issued in either case shall be served on the United States Attorney for the district, on the Secretary of the
Navy, and on such other persons as are designated by order of the court.

§ 7655 Appointment of Prize Commissioners and Special Prize Commissioners

(a) In each judicial district there may be not more than three prize commissioners, one of whom is the naval prize
commissioner. They shall be appointed by the district court for service in connection with any prize cause in which
proceedings are brought under section 7653 (a) or (c) of this title. The naval prize commissioner must be an officer of
the Navy whose appointment is approved by the Secretary of the Navy. The naval prize commissioner shall protect the
interests of the Department of the Navy in the prize property. At least one of the other commissioners must be a member
of the bar of the court, of not less than three years' standing, who is experienced in taking depositions.

(b) A district court may appoint special prize commissioners to perform abroad, in connection with any prize cause in
which proceedings are brought under section 7653 (b) of this title, the duties prescribed for prize commissioners, and, in
connection with those causes, to exercise anywhere such additional powers and perform such additional duties as the
court considers proper, including the duties prescribed by this chapter for United States marshals. The court may
determine the number and qualifications of the special prize commissioners it appoints, except that for each cause there
shall be at least one naval special prize commissioner. The naval special prize commissioner must be an officer of the
Navy whose appointment is approved by the Secretary. The naval special prize commissioner shall protect the interests
of the Department of the Navy in the prize property.

§ 7656 Duties of United States Attorney

(a) The interests of the United States in a prize cause shall be represented by the United States attorney for the judicial
district in which the prize cause is adjudicated. The United States attorney shall protect the interests of the United States
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and shall examine all fees, costs, and expenses sought to be charged against the prize fund.

(b) In a judicial district where one or more prize causes are pending the United States attorney shall send to the
Secretary of the Navy, at least once every three months, a statement of all such causes in the form and covering the
particulars required by the Secretary.

§ 7657 Duties of Commanding Officer of Capturing Vessel

(a) The commanding officer of a vessel making a capture shall--

(1) secure the documents of the captured vessel, including the log, and the documents of cargo, together with all other
documents and papers, including letters, found on board;

(2) inventory and seal all the documents and papers;

(3) send the inventory and documents and papers to the court in which proceedings are to be had, with a written
statement--

(A) that the documents and papers sent are all the papers found, or explaining the reasons why any are missing; and

(B) that the documents and papers sent are in the same condition as found, or explaining the reasons why any are in
different condition;

(4) send as witnesses to the prize court the master, one or more of the other officers, the supercargo, purser, or agent
of the prize, and any other person found on board whom he believes to be interested in or to know the title, national
character, or destination of the prize, and if any of the usual witnesses cannot be sent, send the reasons therefor to the
court; and

(5) place a competent prize master and a prize crew on board the prize and send the prize, the witnesses, and all
documents and papers, under charge of the prize master, into port for adjudication.

(b) In the absence of instructions from higher authority as to the port to which the prize shall be sent for adjudication,
the commanding officer of the capturing vessel shall select the port that he considers most convenient in view of the
interests of probable claimants.
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(c) If the captured vessel, or any part of the captured property, is not in condition to be sent in for adjudication, the
commanding officer of the capturing vessel shall have a survey and an appraisal made by competent and impartial
persons. The reports of the survey and the appraisal shall be sent to the court in which proceedings are to be had.
Property so surveyed and appraised, unless appropriated for the use of the United States, shall be sold under authority of
the commanding officer present. Proceeds of the sale shall be deposited with the Treasurer of the United States or in the
public depositary most accessible to the court in which proceedings are to be had and subject to its order in the cause.

§ 7658 Duties of Prize Master

The prize master shall take the captured vessel to the selected port. On arrival he shall--

(1) deliver immediately to a prize commissioner the documents and papers and the inventory thereof;

(2) make affidavit that the documents and papers and the inventory thereof and the prize property are the same and are
in the same condition as delivered to him, or explaining any loss or absence or change in their condition;

(3) report all information respecting the prize and her capture to the United States attorney;

(4) deliver the persons sent as witnesses to the custody of the United States marshal; and

(5) retain the prize in his custody until it is taken therefrom by process from the prize court.

§ 7659 Libel and Proceedings by United States Attorney

(a) Upon receiving the report of the prize master directed by section 7658 of this title, the United States attorney for the
district shall promptly--

(1) file a libel against the prize property;

(2) obtain a warrant from the court directing the marshal to take custody of the prize property; and

(3) proceed to obtain a condemnation of the property.
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(b) In connection with the condemnation proceedings the United States attorney shall insure that the prize
commissioners--

(1) take proper preparatory evidence; and

(2) take depositions de bene esse of the prize crew and of other transient persons who know any facts bearing on
condemnation.

§ 7660 Duties of Prize Commissioners

One or more of the prize commissioners shall--

(1) receive from the prize master the documents and papers of the captured vessel and the inventory thereof;

(2) take the affidavit of the prize master required by section 7658 of this title;

(3) take promptly, in the manner prescribed by section 7661 of this title, the testimony of the witnesses sent in;

(4) take, at the request of the United States attorney, on interrogatories prescribed by the court, the depositions de
bene esse of the prize crew and others;

(5) examine and inventory the prize property;

(6) apply to the court for an order to the marshal to unload the cargo, if this is necessary to that examination and
inventory;

(7) report to the court, and notify the United States attorney, whether any of the prize property requires immediate sale
in the interest of all parties;

(8) report to the court, from time to time, any matter relating to the condition, custody, or disposal of the prize
property requiring action by the court;
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(9) return to the court sealed and secured from inspection--

(A) the documents and papers received, duly scheduled and numbered;

(B) the preparatory evidence;

(C) the evidence taken de bene esse; and

(D) their inventory of the prize property; and

(10) report to the Secretary of the Navy, if, in their judgment, any of the prize property is useful to the United States in
the prosecution of war.

§ 7661 Interrogation of Witnesses by Prize Commissioners

Witnesses before the prize commissioners shall be questioned separately, on interrogatories prescribed by the court, in
the manner usual in prize courts. Without special authority from the court, the witnesses may not see the interrogatories,
documents, or papers, or consult with counsel or with other persons interested in the cause. Witnesses who have the
rights of neutrals shall be discharged as soon as practicable.

§ 7662 Duties of Marshal

The marshal shall--

(1) keep in his custody all persons found on board a prize and sent in as witnesses, until they are released by the prize
commissioners or the court;

(2) keep safely in his custody all prize property under warrant from the court;

(3) report to the court any cargo or other property that he thinks should be unloaded and stored or sold;

(4) insure the prize property, if in his judgment it is in the interest of all concerned;
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(5) have charge of the sale of the property, if a sale is ordered, and be responsible for the conduct of the sale in the
manner required by the court, for the collection of the gross proceeds, and for their immediate deposit with the
Treasurer of the United States or public depositary nearest the place of sale, subject to the order of the court in the
cause; and

(6) submit to the Secretary of the Navy, at such times as the Secretary designates, a full statement of the condition of
the prize and of the disposal made thereof.

§ 7663 Prize Property Appropriated for the Use of the United States

(a) Any officer or agency designated by the President may appropriate for the use of the United States any captured
vessel, arms, munitions, or other material taken as prize. The department or agency for whose use the prize property is
appropriated shall deposit the value of the property with the Treasurer of the United States or with the public depositary
nearest to the court in which the proceedings are to be had, subject to the orders of the court.

(b) Whenever any captured vessel, arms, munitions, or other material taken as prize is appropriated for the use of the
United States before that property comes into the custody of the prize court, it shall be surveyed, appraised, and
inventoried by persons as competent and impartial as can be obtained, and the survey, appraisal, and inventory sent to
the court in which the proceedings are to be had. If the property is appropriated after it comes into the custody of the
court, sufficient notice shall be given to enable the court to have the property appraised for the protection of the rights of
the claimants.

(c) Notwithstanding subsections (a) and (b), in any case where prize property is appropriated for the use of the United
States, a prize court may adjudicate the cause on the basis of an inventory and survey and an appropriate undertaking by
the United States to respond for the value of the property, without either an appraisal or a deposit of the value of the
prize with the Treasurer of the United States or a public depositary.

§ 7664 Delivery of Property on Stipulation

(a) Prize property may be delivered to a claimant on stipulation, deposit, or other security, if--

(1) the claimant satisfies the court that the property has a peculiar and intrinsic value to him, independent of its market
value;

(2) the court is satisfied that the rights and interests of the United States or of other claimants will not be prejudiced;

(3) an opportunity is given to the United States attorney and the naval prize commissioner or the naval special prize
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commissioner to be heard as to the appointment of appraisers; and

(4) a satisfactory appraisal is made.

(b) Money collected on a stipulation, or deposited instead of it, that does not represent costs shall be deposited with the
Treasurer of the United States or a public depositary in the same manner as proceeds of a sale.

§ 7665 Sale of Prize

(a) The court shall order a sale of prize property if--

(1) the property has been condemned;

(2) the court finds, at any stage of the proceedings, that the property is perishable, liable to deteriorate, or liable to
depreciate in value; or

(3) the cost of keeping the property is disproportionate to its value.

(b) The court may order a sale of the prize property if, after the return-day on the libel, all the parties in interest who
have appeared in the cause agree to it.

(c) An appeal does not prevent the order of a sale under this section or the execution of such an order.

§ 7666 Mode of Making Sale

(a) If a sale of prize property is ordered by the court, the marshal shall--

(1) prepare and circulate full catalogues and schedules of the property to be sold and return a copy of each to the
court;

(2) advertise the sale fully and conspicuously by posters and in newspapers ordered by the court;
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(3) give notice to the naval prize commissioner at least five days before the sale; and

(4) keep the goods open for inspection for at least three days before the sale.

(b) An auctioneer of known skill in the business to which the sale pertains shall be employed by the Secretary of the
Navy to make the sale. The auctioneer, or his agent, shall collect and deposit the gross proceeds of the sale. The
auctioneer and his agent are responsible to the marshal for the conduct of the sale and the collection and deposit of the
gross proceeds.

§ 7667 Transfer of Prize Property to Another District for Sale

(a) In the case of any prize property ordered to be sold, if the court believes that it will be in the interest of all parties to
have the property sold in a judicial district other than the one in which the proceedings are pending, the court may direct
the marshal to transfer the property to the district selected by the court for the sale, and to insure it. In such a case the
court shall give the marshal proper orders as to the time and manner of conducting the sale.

(b) When so ordered the marshal shall transfer the property and keep it safely. He is responsible for its sale in the same
manner as if the property were in his own district and for the deposit of the gross proceeds with the Treasurer of the
United States or public depositary nearest to the place of sale, subject to the order of the court for the district where the
adjudication is pending.

(c) The necessary expenses of insuring, transferring, receiving, keeping, and selling the property are a charge upon it
and upon the proceeds. Whenever any such expense is paid in advance by the marshal, any amount not repaid to him
from the proceeds shall be allowed to him as in the case of expenses incurred in suits in which the United States is a
party.

(d) If the Secretary of the Navy believes that it will be in the interest of all parties to have the property sold in a judicial
district other than the one in which the proceedings are pending, he may, either by a general regulation or by a special
direction in the cause, require the marshal to transfer the property from the district in which the judicial proceedings are
pending to any other district for sale. In such a case proceedings shall be had as if the transfer had been made by order
of the court.

§ 7668 Disposition of Prize Money

The net proceeds of all property condemned as prize shall be decreed to the United States and shall be ordered by the
court to be paid into the Treasury.

§ 7669 Security for Costs

The court may require any party to give security for costs at any stage of the cause and upon filing an appeal.
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§ 7670 Costs and Expenses a Charge on Prize Property

(a) Costs and expenses allowed by the court incident to the bringing in, custody, preservation, insurance, and sale or
other disposal of prize property are a charge upon the property and shall be paid from the proceeds thereof, unless the
court decrees restitution free from such a charge.

(b) Charges for work and labor, materials furnished, or money paid must be supported by affidavit or vouchers.

§ 7671 Payment of Costs and Expenses From Prize Fund

(a) Payment may not be made from a prize fund except upon the order of the court. The court may, at any time, order
the payment, from the deposit made with the Treasury or public depositary in the cause, of costs or charges accrued and
allowed.

(b) When the cause is finally disposed of, the court shall order the Treasurer or public depositary to pay the costs and
charges allowed and unpaid. If the final decree is for restitution, or if there is no money subject to the order of the court
in the cause, costs or charges allowed by the court and not paid by the claimants shall be paid out of the fund for paying
the expenses of suits in which the United States is a party or is interested.

§ 7672 Recaptures: Award of Salvage, Costs, and Expenses

(a) If a vessel or other property that has been captured by a force hostile to the United States is recaptured, and the court
believes that the property had not been condemned as prize by competent authority before its recapture, the court shall
award an appropriate sum as salvage.

(b) If the recaptured property belonged to the United States, it shall be restored to the United States, and costs and
expenses ordered to be paid by the court shall be paid from the Treasury.

(c) If the recaptured property belonged to any person residing within or under the protection of the United States, the
court shall restore the property to its owner upon his claim and on payment of such sum as the court may award as
salvage, costs, and expenses.

(d) If the recaptured property belonged to any person permanently residing within the territory and under the protection
of any foreign government in amity with the United States, and, by the law or usage of that government, the property of
a citizen of the United States would be restored under like circumstances of recapture, the court shall, upon the owner's
claim, restore the property to him under such terms as the law or usage of that government would require of a citizen of
the United States under like circumstances. If no such law or usage is known, the property shall be restored upon the
payment of such salvage, costs, and expenses as the court orders.
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(e) Amounts awarded as salvage under this section shall be paid to the United States.

§ 7673 Allowance of Expenses to Marshals

The marshal shall be allowed his actual and necessary expenses for the custody, care, preservation, insurance, and sale
or other disposal of the prize property, and for executing any order of the court in the prize cause. Charges of the
marshal for expenses or disbursements shall be allowed only upon his oath that they have been necessarily incurred for
the purpose stated.

§ 7674 Payment of Witness Fees

If the court allows fees to any witness in a prize cause, or fees for taking evidence out of the district in which the court
sits, and there is no money subject to its order in the cause, the marshal shall pay the fees. He shall be repaid from any
money deposited to the order of the court in the cause. Any amount not so repaid to the marshal shall be allowed him as
witness fees paid by him in cases in which the United States is a party.

§ 7675 Commissions of Auctioneers

(a) The Secretary of the Navy may establish a scale of commissions to be paid to auctioneers employed to make sales of
prize property. These commissions are in full satisfaction of expenses as well as services. The scale may in no case
allow a commission in excess of--

(1) 1/2 of 1 percent on any amount exceeding $10,000 on the sale of a vessel; and

(2) 1 percent on any amount exceeding $10,000 on the sale of other prize property.

(b) If no scale is established, auctioneers in prize causes shall be paid such compensation as the court considers just
under the circumstances of each case.

§ 7676 Compensation of Prize Commissioners and Special
Prize Commissioners

(a) Naval prize commissioners and naval special prize commissioners may not receive compensation for their services
in prize causes other than that to which they are entitled as officers of the Navy.

(b) Prize commissioners and special prize commissioners, except naval prize commissioners and naval special prize
commissioners, are entitled to just and suitable compensation for their services in prize causes. The amount of
compensation in each cause shall be determined by the court and allowed as costs.

(c) Annually, on the anniversary of his appointment, each prize commissioner and special prize commissioner, except a
naval prize commissioner or a naval special prize commissioner, shall submit to the Attorney General an account of all
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amounts received for his services in prize causes within the previous year. Of the amounts reported, each such
commissioner may retain not more than $3,000, which is in full satisfaction for all his services in prize causes for that
year. He shall pay any excess over that amount into the Treasury.

§ 7677 Accounts of Clerks of District Courts

(a) The clerk of each district court, for the purpose of the final decree in each prize cause, shall keep account of--

(1) the amount deposited with the Treasurer or public depositary, subject to the order of the court in the cause; and

(2) the amounts ordered to be paid therefrom as costs and charges.

(b) The clerk shall draw the orders of the court for the payment of costs and allowances and for the disposition of the
residue of the prize fund in each cause.

(c) The clerk shall send to the Secretary of the Treasury and the Secretary of the Navy--

(1) copies of final decrees in prize causes; and

(2) a semi-annual statement of the amounts allowed by the court, and ordered to be paid, within the preceding six
months to the prize commissioners and special prize commissioners for their services.

§ 7678 Interfering With Delivery, Custody, or Sale of
Prize Property

Whoever willfully does, or aids or advises in the doing of, any act relating to the bringing in, custody, preservation, sale,
or other disposition of any property captured as prize, or relating to any documents or papers connected with the
property or to any deposition or other document or paper connected with the proceedings, with intent to defraud, delay,
or injure the United States or any claimant of that property, shall be fined not more than $10,000 or imprisoned not
more than five years, or both.

§ 7679 Powers of District Court Over Prize Property
Notwithstanding Appeal

Notwithstanding an appeal, the district court may make and execute all necessary orders for the custody and disposal of
prize property.

§ 7680 Appeals and Amendments in Prize Causes
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(a) A United States Court of Appeals may allow an appeal in a prize cause if it appears that a notice of appeal was filed
with the clerk of the district court within thirty days after the final decree in that cause.

(b) A United States Court of Appeals, if in its opinion justice requires it, may allow amendments in form or substance of
any appeal in a prize cause.

§ 7681 Reciprocal Privileges to Cobelligerent

(a) A cobelligerent of the United States that consents to the exercise of jurisdiction conferred by section 7652(a) of this
title with respect to any prize of the United States brought into the territorial waters of the cobelligerent or appropriated
for the use of the United States within those territorial waters shall be given, upon proclamation by the President of the
United States, like privileges with respect to any prize captured under the authority of that cobelligerent and brought
into the territorial waters of the United States or appropriated for the use of the cobelligerent within the territorial waters
of the United States.

(b) Reciprocal recognition shall be given to the jurisdiction acquired by courts of a cobelligerent under this section and
full faith and credit shall be given to all proceedings had or judgments rendered in the exercise of that jurisdiction.

Legal Topics:

For related research and practice materials, see the following legal topics:
Business & Corporate LawCorporationsShareholdersAppraisal & Dissent RightsRight to DissentProcedures

FOOTNOTES:
(n1)Footnote 1. Lindo v. Rodney, 2 Douglas 613, 99 Eng. Rep. 385 (K.B. 1782) (Mansfield, L.J.)("Mutual
convenience, eternal principles of justice, the wisest regulations of policy, and the consent of nations, have established a
system of procedure, a code of law, and a Court for the trial of prize. Every country sues in these Courts of the others,
which are all governed by one and the same law, equally known to each other.").

(n2)Footnote 2. See United States v. The Europa, 80 F.Supp. 12 (D.N.Y. 1948) .

(n3)Footnote 3. For an examination of the relevance of prize law to modern legal concepts, see Kadic v. Karadzic,
74 F.3d 377, 378 (2d Cir. 1996) , cert. denied, 116 S.Ct. 2524, 135 L.Ed.2d 1048 (1996) (Action under Alien Tort
Claims Act for violations of international law committed in Bosnia); United States v. Steinmetz, 973 F.2d 212 (3d Cir.
1992) (Third Circuit held that the United States acquired title to property salvaged from the Confederate States of
America commerce raider CSS Alabama); Argentine Republic v. Amerada Hess Shipping Corp., 488 U.S. 428, 436-37
(1989) (Foreign Sovereign Immunities Act of 1976 held not to authorize jurisdiction of America court for damage
suffered by neutral vessel during the Falklands War).

(n4)Footnote 4. Should the United States of America issue a formal declaration of war to grant legitimacy to the
self-proclaimed "war on terrorism" and the President choose to authorize the capture of vessels at sea engaged in the
carriage of cargo intended for the use or profit of Al Qaeda and its allies, the law of prize may provide a mechanism for
seizure and condemnation that is consistent with the law of nations.

(n5)Footnote 1. "A prize cause is not a contest between two equally matched parties, contending about some cause
or quarrel. It is a process by which an officer of one state claims to seize and confiscate from under a friendly flag, the
property of citizens of another." Thomas Baty, Neglected Fundamentals of Prize Law, 30 Yale L.J. 34, 38 (1949).
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(n6)Footnote 2. The Rita, 89 F. 763 (D.S.C. 1898) .

(n7)Footnote 3. The 1966 merged admiralty and civil rules have no application to prize proceedings governed by
10 U.S.C. § 7651-7681. Rule 81 (a) (1) of the Federal Rules of Civil Procedures provides: "These rules do not apply to
prize proceedings in admiralty governed by Title 10, U.S. Code, secs. 7651-81;" See also, Wright & Miller, Federal
Practice and Procedure: Civil 2d § 1014.

However, consider whether the prize jurisdiction conferred by 28 U.S.C. § 1333 (2) is broader than that of 10 U.S.C. §
7652. To the extent that prize proceedings are not governed by 10 U.S.C., the Federal Rules of Civil Procedure will
govern those actions under 28 U.S.C. § 1333(2).

See also David J. Bederman, The Feigned Demise of Prize, 9 Emory Int'l L. Rev. 31 (1995); J.H.W. Verzijl et al.
International Law in Historical Perspective, Vol. 11, Part IX-c: The Law of Maritime Prize (1992); Arnold W. Knauth,
Prize Law Reconsidered, 46 Col. L. Rev. 69 (1946); Harold Scott Quigley, The American Attitude Toward Capture at
Sea, 11 Am. J. Int'l Law 820 (1917); James W. Garner, Some Questions of International Law in the European War, 10
Am. J. Int'l Law 238 (1916); Thomas Baty, Neglected Fundamentals of Prize Law, 30 Yale L. J. 34 (1949).
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§ 152. Prize Cases Must Be Heard in Admiralty.

Prior to the disposal of property captured on the high seas, such property must be condemned as prize in a regular
judicial proceeding in which all interested parties may be heard. n1 The appropriate court of the capturing power n2
must render its decision according to the law of nations. In the United States, the only courts endowed with original
juris diction to hear proceedings in cases of prize and its incidents n3 are the district courts which adjudicate such cases
as a part of their regular function as courts of admiralty. n4

Subsequent to the capture of a vessel as prize, an action is commenced in rem by the United States District Attorney
pursuant to 10 U.S.C. § 7659 in the name of the United States by his filing of a complaint in the district court designated
in 10 U.S.C. § 7653. n5 The complaint must allege the fact of capture as a prize of war but need not allege the reason
why the vessel was seized as a prize. n6 In addition, on the complaint a monition and warrant issues to the marshal for
the seizure of the property. The notice under monition is given by publication. n7

FORM No. 152-1 Prize--Libel Against a Vessel and Cargo as Prize

(From Hall's Admiralty.)

To the Honorable John Sloss Hobart, Esquire, Judge of the District

Court of the United States for the New York District. as of himself and the officers and crew of the said ship, against the
ship Amelia, her tackle, apparel, furniture and cargo.
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The said libelant for and on behalf as aforesaid, doth hereby propound, allege, and declare to this Honorable Court, as
followeth:

First. That pursuant to instructions for that purpose from the President of the United States, the libelant in and with the
said United States ship-of-war, the Constitution, and her officers and crew, did subdue, seize and take upon the high
seas, the said ship or vessel called the Amelia, of the burthen of about 730 tons, with her apparel, guns, and
appurtenances, and a valuable cargo on board of the same, consisting of cotton, sugar, and dry goods in bales, and hath
brought and said ship or vessel and her cargo into the port of New York, where they now are.

Second. That the said ship or vessel called the Amelia, at the time of the said capture thereof, was armed with eight
carriage guns, and was under the command of Citoyen Etienne Prevost, a French officer of marine, and had on board
besides the said commander thereof, eleven French mariners; that as this libelant hath been informed, the said ship or
vessel with her said cargo, being the property of some person or persons to the said libelant unknown, sailed some time
since from Calcutta, an English port in the East Indies, bound for some port in Europe: That upon her said voyage she
was met with and captured as a prize by a French national corvette, called La Diligente, commanded by L. T. Dubois,
who took out of her the captain and crew of the said ship Amelia with all the papers relating to her and her cargo, and
placed the said Etienne Prevost and the said French mariners on board of her, and ordered her to St. Domingo for
adjudication, as a good and lawful prize; and that she remained in the full and peaceable possession of the French from
the time of the capture thereof by them, for the space of ten days, whereby this libelant is advised that as well by the law
of nations, as by the particular law of France, and said ship became and was to be considered as a French ship.

Third. This proponent doth allege, propound, and declare, that all and singular the premises are and were true, public
and notorious, of which due proof being made, he humbly prays the usual process and monition of this court in this
behalf to be made, and that the said Etienne Prevost, an all other persons having or claiming any interest in the said ship
Amelia, her apparel, guns, appurtenances, and cargo, or any part thereof, may be cited in general and special, to answer
the premises, and that right and justice may be duly administered in this behalf, and all due proceedings being had, that
the said ship or vessel, her apparel, guns, appurtenances, and cargo, for the causes aforesaid; and others appearing, may,
by the definitive sentencee and decree of this Honorable Court be condemned as forefeited, to be distributed as by law is
provided respecting the captures made by the public armed vessels of the United States; or if it shall appear that the
same or any part or parcel thereof ought to be restored to any person or persons, as the former owner of owners thereof,
then that the same may be so restored upon the payment of such salvage as by law ought to be paid for the same.

Richard Harrison ,
Proctor and Advocate for the Libelant.

FORM No. 152-2 Prize--Short Form of the Same, Decided To Be a Proper Form, in The Empress (1862),
Blatchf. Pr. Cas. 146, Fed. Case. No. 4476.

To the Honorable William Marvin, Judge of the District Court of the United States for the Southern District of Florida.

The libel of Thomas J. Boynton, attorney of the United States for the Southern District of Florida, who libels for the
United States and for all parties in interest against the steamship or vessel called the Circassian, her tackle, apparel,
furniture, and cargo, in a cause of prize, alleges:

That pursuant to instructions from the President of the United States, Earl English, of the United States navy, in and
with the United States ship-of-war the Somerset, her officers and crew, did, on the fourth day of May, in the year of our
Lord one thousand eight hundred and sixty-two, subdue, seize, and capture on the high seas, as prize of war, and said
ship or vessel called the Circassian, with a valuable cargo on board of the same; and that the said ship and cargo have
been brought into the port and harbor of Key West, in the State of Florida, where the same now are, within the
jurisdiction of this court; and that the vessel and cargo are lawful prize of war, and subject to be condemned and
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forfeited to the United States as such.

Wherefore the said attorney prays that all person having or claiming any interest in said vessel or cargo may by the
proper process of this court be duly notified of the allegations and prayers of this libel, and cited to appear and claim the
same; that the nature, amount, and value of said cargo may be determined; and that, on proper proofs being taken and
heard, and all due proceedings being held had, the said vessel, the Circassian, together with her tackle, apparel,
furniture, and cargo may, on the final hearing on this cause, by the definitive sentence and decree of this court, be
condemned, forfeited and sold as prize of war.

Thomas J. Boynton,
U.S. Attorney,
S.D. of Florida.

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawFinds & SalvageAwardsGeneral OverviewAdmiralty LawPractice & ProcedureAttachment &
GarnishmentIn Rem ActionsAdmiralty LawPractice & ProcedureJurisdictionAdmiralty LawPractice & ProcedurePrize
ProceedingsInternational LawSources of International Law

FOOTNOTES:
(n1)Footnote 1. The Henrick and Maria, 3 C. Rob. 43, 165 Engl. Repr. 529 (1799); Jecker v. Montgomery, 54 U.S. (13
How.) 498, 14 L. Ed. 240 (1852) ; Fay v. Montgomery, 1 Curt. C.C. 266, F. Cas. 4,709 (C.C. D. Mass. 1852); Stewart
v. United States (The Schooner Nancy), 27 Ct. Cl. 99 (1892) .

(n2)Footnote 2. Capturing nation's court is proper forum for adjudication; L'Invincible, 14 U.S. (1 Wheat.) 238, 4
L. Ed. 80 (1816) ("[We are led] to inquire into the real ground upon which the exclusive cognizance of prize questions
is yielded to the courts of the capturing power ... [As] a consequence of the equality and absolute independence of
sovereign states ... every sovereign becomes the acknowledged arbiter of his own justice, and cannot, consistently with
his dignity, stoop to appear at the bar of other nations to defend the acts of his commissioned agents, much less the
justice and legality of those rules of conduct which he prescribes to them ... [As a result of the duty to observe uniform
impartial neutrality] neutrals are bound to withhold their interference between the captor and captured; to consider the
fact of possession as conclusive evidence of the right. Under this it is, also, that it becomes unlawful to divest a captor
of possession even of the ship of a citizen, when seized under a charge of having trespassed upon belligerent rights.").

(n3)Footnote 3. Admiralty has jurisdiction over the incidents as well as the principal matter of prize: The Siren v.
United States, 74 U.S. (7 Wall.) 152, 19 L. Ed. 129 (1869) ; The Dove, 1 Gall. 585, 7 F. Cas. 979 4,035 (C.C. Mass.
1869) ; Johnson v. Merchandise, 2 Paine 601, F. Cas. 7,417 ; Sasportas v. Jennings, 1 Bay 470 (1795) .

(n4)Footnote 4. 28 U.S.C. § 1333: "The district courts shall have original jurisdiction, exclusive of the courts of the
States, of: ... (2) Any prize brought into the United States and all proceedings for the condemnation of property taken as
prize." Bingham v. Cabbot, 3 U.S. (3 Dall.) 19, 1 L. Ed. 491 (1795) ("For the plaintiff in error.--The subject matter of
the action is prize, or no prize; and it is, with all its consequences, exclusively of admiralty jurisdiction. The action is
not trespass, for a tort in taking the goods; but it is anaction of assumpsit; and the plaintiffs below cannot make out a
right to recover from the defendant, who is charged as receiver and agent, unless they first prove the vessel to be a prize.
They must show to whom the property belonged; and if the court adjudge, that the proceeds of the sales was money had
and received to the use of the plaintiff; it is, in effect, pronouncing a sentence, that the vessel (which has not even yet
been condemned) was a prize ...

"For the defendant in error.--It is true, as a general proposition, that all prize causes, and their incidents are of
admiralty jurisdiction; but there are some limitations to the operation of the rule. In the present case, there is, in fact, no
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question of prize; but even in cases, where that question is naturally involved, the courts of common law have,
incidentally, tried and decided it; as in cases upon policies of insurance and ransom ... In a variety of cases, likewise, the
subject may be traced to an original question of prize, and yet the admiralty can take no cognizance of it. Suppose, for
instance, a captor sells his prize; he may, surely, bring an action at common law for the purchase money: or, if a tailor
should detain a man's coat, it will be no answer to an action of trover, that the cloth was taken in a prize. Indeed, it may
be stated, generally, that whenever the question of prize is at rest, the admiralty jurisdiction ceases ... The exclusive
jurisdiction of the admiralty does not, then, depend on the property having been originally taken as prize; but on the
nature of the controversy, arising on the high seas, affecting, usually, the rights and interests of different states; and,
consequently, depending on principles, which ought to be decided by the law of nations, and not by the municipal law
of either country. It is not contended, however, that in every cause which appears to be between citizen and citizen, the
courts of common law are always to decide; for, if the general nature of the controversy may involve foreign subjects,
and foreign rights, the admiralty is the regular and appropriate tribunal. The position extends no further, than to those
cases, which commonly occur on land, between citizen and citizen (though originating in a capture at sea) and with
respect to which the admiralty has not any, much less an exclusive, jurisdiction."); Keane v. The Gloucester, 2 U.S. (2
Dall.) 36, 1 L. Ed. 278 (Fed. Ct. of Appeals 1782) ; Glass v. The Betsey, 3 U.S. (3 Dall.) 6, 1 L. Ed. 485 (1794) ;
Penhallow v. Doane's Administrators, 3 U.S. (3 Dall.) 54, 1 L. Ed. 507 (1794) ; Findlay v. The William, 1 Pet. Adm. 12,
F. Cas. 4,790 (D. Pa. 1793) ; McGrath v. Sloop Eandalero, Bee 60, 16 F. Cas. 8,809 (D.S.C.) (where the court of the
capturing power has decreed the capture to be unlawful, the court of the power to which the captured vessel belongs will
entertain jurisdiction of a proceeding against the capturing vessel); United States v. Peters, 3 U.S. (3 Dall.) 121, 1 L.
Ed. 535 (1795) ; Talbot v. Janson, 3 U.S. (3 Dall.) 133, 1 L. Ed. 540 (1795) ("The trial of vessels captured as prize, out
of the jurisdiction of any particular country, is to be had only in the courts of the capturing power, if the vessel be
brought within its dominion. This principle applies to all questions incident to the capture."); Ross v. Rittenhouse, 2
U.S. 160, 1 L. Ed. 331, 1 Yeates 443 (1795) ; The Amy Warwick, 2 Sprague 123, F. Cas. 341 (D. Mass. 1802) ; Cheriot
v. Foussat, 3 Binn. 220, 250 (Pa. Sup. Ct. 1810) ; Brown v. United States, 12 U.S. (8 Cranch) 110, 3 L. Ed. 504 (1812)
; The Alerta, 13 U.S. (9 Cranch) 359, 3 L. Ed. 758 (1813) ; The Adeline, 13 U.S. (9 Cranch) 244, 3 L. Ed. 719 (1813)
; Martin v. Hunter's Lessee, 14 U.S. (1 Wheat.) 304, 4 L. Ed. 97 (1815) ; Fales v Mayberry, 2 Gall. 560, F. Cas. 4,622
(C.C.R.I. 1815) ; L'Invincible, 14 U.S. (1 Wheat.) 238, 4 L. Ed. 80 (1816) ("Every violent dispossession of property on
the ocean is, prima, facie, a maritime tort; as such, it belongs to the admiralty jurisdiction."); The Amiable Nancy, 16
U.S. (3 Wheat.) 546, 4 L. Ed. 456 (1818) ; The Estrella, 17 U.S. (4 Wheat.) 298, 4 L. Ed. 574 (1819) ("The right of
adjudicating on all captures and questions of prize, exclusively belongs to the courts of the captors' country; but, it is an
exception to the general rule, that where the captured vessel is brought, or voluntarily comes, infra praesidia of a
neutral power, that power has a right to inquire whether its own neutrality has been violated by the cruiser which made
the captures; and, if such violation has been committed, is in duty bound to restore, to the original owner, property
captured by ruisers illegally equipped in its ports."); Hallett v. Lamothe, 7 N.C. (3 Murph.) 279 (1819) ; La Armistad
de Rues, 18 U.S. (5 (Wheat.) 385, 5 L. Ed. 115 (1820) ; The Santissima Trinidad, 20 U.S. (7 Wheat.) 283, 5 L. Ed. 454
(1822) ; The Lizzie Weston, F. Cas. No. 8425, 15 F. Cas. 706 (D.N.Y. 1862); The Anna, 1 Blatchf. Pr. Cas. 337, 1 F.
Cas. 932, F. Cas. No. 402 (S.D.N.Y. 1863); United States v. Weed, 72 U.S. (5 Wall.) 62, 18 L. Ed. 531 (1867) .

Constitutional authority: Jennings v. Carson, 8 U.S. (4 Cranch) 2, 2 L. Ed 531 (1807) (The delegation of admiralty
jurisdiction to the federal courts carries with it jurisdiction in prize cases, without any specific mention.).

Admiralty has exclusive jurisdiction of ransom and ransom bills: Maisonnaire v. Keating, 2 Gall. 325, 16 F. Cas.
513, F. Cas. 8,978 (C.C. Mass.) ("They [ransom bills] necessarily involve the question of prize or no prize, of the
legality of the capture, and of the regularity of the commission and conduct of the captors. They also may involve
questions as to the prize ordinances of foreign governments, the practice and regulations of courts of prize, and the
rights and duties of neutrals. Of most of these questions, it cannot be pretended, that courts of common law have
cognizance, and all of them seem more fit for the investigation and determination of a court of the law of nations.").

(n5)Footnote 5. See Jecker v. Montgomery, 59 U.S. (18 How.) 110, 15 L. Ed. 311 (1856) ("It is a bill of
information and complaint in the name of the District Attorney in behalf of the United States. But on carefully
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examining the bill, it appears to be in substance a proceeding by the United States, although in form it is in the name of
the officer ... We think that the United States may be considered as the real party although in its form it is the complaint
of the District Attorney."); The Anna, 1 Blatchf. Pr. Cas. 337, 1 F. Cas. 932, F. Cas. No. 402 (S.D.N.Y. 1863) ("In
prosecuting prize cases the district attorney acts as the law officer of the government and not in any other capacity.");
Proceeds of Prizes of War, F. Cas. No. 11440, 20 F. Cas. 2 (D. N.Y. 1849) (Prize proceedings should be taken in the
name of the government and not in the names of the individual captors.); The Empress, 1 Blatchf. Pr. Cas. 146, 8 F.
Cas. 691, F. Cas. No. 4476, F. Cas. 4,478 (S.D.N.Y. 1862); The Sally Magee, 1 Blatchf. Pr. Cas. 382, 21 F. Cas. 248,
F. Cas. No. 12260 (S.D.N.Y. 1863); The Emma, 1 Blatchf. Pr. Cas. 561, 8 F. Cas. 666, F. Cas. No. 4,461 (S.D.N.Y.
1863), aff'd, 70 U.S. (3 Wall.) 451, 18 L. Ed. 197 (1865) ; The Andromeda, 69 U.S. (2 Wall.) 481, 17 L. Ed. 849
(1865) .

(n6)Footnote 6. See cases cited in N.5 supra. See also The Dimon, Gall. 306, 7 F. Cas. 722, F. Cas. No. 3917
(C.C. Mass. 1814) (a general prize allegation cannot be properly joined with an information on a seizure for the
violation of a statute).

(n7)Footnote 7. Former S.D.N.Y. Prize Rules 24, 43.
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§ 153. Locality of Capture.

Admiralty jurisdiction does not extend to captures on land n1 but covers only seizures on navigable waters. n2 This
includes captures in port, n3 within the territoral waters of the states (including inland waters absent a specific statute
denying admiralty jurisdiction) n4 and on the high seas. Complex problems are presented by captures made within the
jurisdiction of a neutral. n5

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawFinds & SalvageAwardsGeneral OverviewAdmiralty LawPractice & ProcedureJurisdictionAdmiralty
LawPractice & ProcedurePrize Proceedings

FOOTNOTES:
(n1)Footnote 1. United States v. 269 1/2 Bales of Cotton, 28 F. Cas. 302, F. Cas. No. 16583, Woolw. 236 (C.C. Mo.
1868) ("unless the circumstances of the capture shows some element of a force operating from or on the water");
Slocum v. Wheeler, 1 Conn. 429 (1816) .

(n2)Footnote 2. 28 U.S.C. § 1356: "The district courts shall have original jurisdiction, exclusive of the courts of the
States, of any seizures under any law of the United States on land or upon waters not within admiralty and maritime
jurisdiction" except matters within the jurisdiction of the Court of International Trade under section 1582 of this title.

See United States v. Winchester, 99 U.S. (9 Otto) 372, 25 L. Ed. 479 (1879) .

(n3)Footnote 3. The Emulous, 8 F. Cas. 697, 1 Gall. 563 (C.C. Mass. 1813) , rev'd on other grounds, 12 U.S. (8
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Cranch) 110, 3 L. Ed. 504 (1814) .

(n4)Footnote 4. The Cotton Plant, 77 U.S. (10 Wall.) 577, 19 L. Ed. 983 (1870) (A vessel captured on the
Roanoke River about 130 miles from its mouth was held to be a captor upon "inland waters" within the meaning of the
Act of July 2, 1864 (13 Stat. 277) which provided that no property seized upon "any of the inland waters of the United
States shall be regarded as maritime time prize.").

(n5)Footnote 5. See Findlay v. The William, 9 F. Cas. 57, 1 Pet. Adm. 12 , No. 4, 790 (D. Pa. 1793) (The
admiralty courts of a neutral nation have no jurisdiction over prize questions arising between belligerents.); La
Amistad De Rues 18 U.S. (5 Wheat.) 385, 5 L. Ed. 115 (1818) ("The doctrine heretofore asserted in this court is, that
whenever a capture is made by any belligerent in violation of our neutrality, if the prize come voluntarily within our
jurisdiction, it shall be restored to the original owners, This is done upon the footing of the general law of nations; and
the doctrine is fully recognized by the Act of Congress of 1794. But this court have never yet been understood to carry
their jurisdiction, in cases of violation of neutrality, beyond the authority to decree restitution of the specific property,
with the costs and expenses during the pending of the judicial proceedings. We are now called upon to give general
damages for plunderage, and if the particular circumstances of any case shall hereafter require it, we may be called upon
to inflict exemplary damages to the same extent as in the ordinary cases of marine torts. We entirely disclaim any right
to infict such damages; and consider it no part of the duty of a neutral nation to interpose, upon the mere footing of the
law of nations, to settle all the rights and wrongs which may grow out of a capture between belligerents. Strictly
speaking, there can be no such thing as a marine tort between the belligerents. Each has an undoubted right to exercise
all the rights of war against the other; and, it cannot be a matter of judicial complaint, that they are exercised with
severity, even if the parties do transcend those rules which the customary laws of war justify. At least, they have never
been held within the cognizance of the prize tribunals of neutral nations. The captors are amenable to their own
government exclusively, for any excess or irregularity in their proceedings; and a neutral nation ougt not otherwise
interfere, than to prevent captors from obtaining any unjust advantage by a violation of its neutral jurisdiction. Neutral
nations may, indeed, inflict pecuniary, or other penalties, on the parties for any such violation; but it then does it
professedly in vindication of its own rights, and not by way of compensation to the captured. When called upon by
either of the belligerents to act in such cases, all that justice seems to require is, that the neutral nation should fairly
execute its own laws, and give no asylum to the property unjustly captured. It is bound, therefore, to restore the property
if found within its own ports; but beyond this it is not obliged to interpose between the belligerents. If, indeed, it were
otherwise, there would be no end to the difficulties and embarrassments of neutral prize tribunals. They would be
compelled to decide in every variety of shape upon marine trespasses in rem and in personam, between belligerents,
without possessing adequate means of ascertaining the real facts, or of compelling the attendance of foreign witnesses;
and thus they would draw within their jurisdiction almost every incident of prize. Such a course of things would
necessarily create irritations and animosities, and very soon embark neutral nations in all the controversies and
hostilities of the conflicting parties. Considerations of public policy come, therefore, in aid of what we consider the law
of nations on this subject; and we may add, that Congress in its legislation has never passed the limit which is here
marked out. Until Congress shall choose to prescribe a different rule, this court will, in cases of this nature, confine
itself to the exercise of the simple authority to decree restitution, and decline all inquiries into questions of damages for
asserted wrongs."); See also, Bederman, The Feigned Demise of Prize, 9 Emory Int'l L. Rev. 31, 35 (1995).
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§ 154. Factor of Control of Property.

Since it is the fact of capture itself, n1 and not actual control of the captured property, n2 that determines jurisdiction, a
district court may proceed to condemn such captured property or award restitution without having actual control. n3 If
the prize or proceeds from the prize can be traced to any persons, then the court also has power to proceed in rem
against them. n4

Although the district court's jurisdiction attaches upon seizure of the property, jurisdiction is not necessarily divested by
loss of possession of the res n5 through, for example, fraudulent, accidental or improper removal of the property from
the court's custody or delivery of the property to a party upon security or by the order of the court. n6 In fact, the court's
jurisdiction continues until recapture, escape or volun tary abandonment of possession of the res, n7 or until possestion
is divested by operation of law. n8 Even should the captured vessel be carried into a neutral port, the court will not lose
jurisdiction absent a legislative mandate or a treaty with the neutral to that effect. n9 However, if the court of such
neutral country has custody and possession of the ship, and title to the vessel is being litigated in the neutral's courts, the
courts of the capturing power cannot divest the neutral of its rightful jurisdiction nor defeat the neutral court's judgment.
n10

Once the res is seized, it must be kept in the marshal's custody throughout the prize proceedings and pending appeal,
n11 and is not to be delivered to either party unless sufficient security is given. n12 However, retention of custody is
subject to review by the appellate court. n13

Legal Topics:

For related research and practice materials, see the following legal topics:
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Admiralty LawFinds & SalvageAwardsGeneral OverviewAdmiralty LawPractice & ProcedureAttachment &
GarnishmentIn Rem ActionsAdmiralty LawPractice & ProcedureJurisdictionAdmiralty LawPractice & ProcedurePrize
Proceedings

FOOTNOTES:
(n1)Footnote 1. The filing of a libel is not the factor which determines jurisdiction: The Nassau, 71 U.S. (4 Wall.) 634,
18 L. Ed. 413 (1867) (A certificate of prize commissioners is sufficient evidence that the vessel in question is in the
jurisdiction of the prize court.).

See also The Memphis, 16 F. Cas. 1340, F. Cas. No. 9412, Blatchf. Pr. Cas. 202 (D.N.Y.) .

(n2)Footnote 2. Jecker v. Montgomery, 54 U.S. (13 How.) 498, 14 L. Ed. 240 (1851) ; The Zaralla, 30 F. Cas.
18, 203 Blatchf. Pr. Cas. 173 (D.N.Y. 1862) (held that the court had judicial cognizance of the capture of the vessel
without having her within its territorial jurisdiction and without her being brought there during the pendency of the
suit); The Edward Barnard, 8 F. Cas. 341, F. Cas. No. 4291, 1 Blatchf. Pr. Cas. 122 (D.N.Y.) .

(n3)Footnote 3. The Nassau, 71 U.S. (4 Wall.) 634, 18 L. Ed. 413 (1867) .

(n4)Footnote 4. Jecker v. Montgomery, N.2 supra.

(n5)Footnote 5. United States v. The Little Charles, 1 Brock 347, F. Cas. 15,612 (C.C. Va.) ; The E.W. Gorgas,
10 Ben. 460, F. Cas. 4,585 (D.N.Y.)

(n6)Footnote 6. The Steamer Rio Grande v. Otis, 90 U.S. (23 Wall.) 458, 23 L. Ed. 158 (1875) .

(n7)Footnote 7. Possession divested in fact: The Abby, 1 F. Cas. 26, F. Cas. No. 14 (C.C. Mass.) (To constitute
voluntary abandonment, there must be intention coupled with an unequivocal act of dereliction.); Hudson v. Guestier,
8 U.S. (4 Cranch) 293, 2 L. Ed. 625 (1808) ("Recapture, escape, or a voluntary discharge of the captured vessel, would
be such a circumstance, because the sovereign would be thereby deprived of the possession of the thing, and of his
power over it.").

(n8)Footnote 8. Possession divested by operation of law: The Santissima Trinidad, 20 U.S. (7 Wheat.) 283, 5 L.
Ed. 454 (1822) ; Hudson v. Guestier, N.7 supra.

(n9)Footnote 9. Hudson v. Guestier, N.7 supra.

(n10)Footnote 10. The Santissima Trinidad, N.8 supra (The court gave this rationale for the rule: "It would be an
attempt to exercise a sovereign authority over the court having possession of the thing and take from the nation the right
of vindicating its own justice and neutrality.").

(n11)Footnote 11. The Rio Grande v. Otis, N.6 supra.

(n12)Footnote 12. The Ann, 13 U.S. (9 Cranch) 289, 3 L. Ed. 734 (1815) ; Jennings v. Carson, 8 U.S. (4 Cranch)
2, 2 L. Ed. 531 (1807) .

(n13)Footnote 13. The Lady Pike (Pearce v. Germania Insurance Co.), 96 U.S. (6 Otto) 461, 24 L. Ed. 672 (1877)
.
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§ 155. Prize Commissioners.

When proceedings are commenced in connection with any prize cause. the district court must appoint prize
commissioners in accordance with 10 U.S.C. § 7655. n1 These commissioners, acting as officers of the court and hence
subject to its direction and control, examine witnesses on the standing interrogatories and perform such other duties as
may be imposed upon them by law or the court. The other officers of the court, that is, the district attorney, the clerk
and the marshal, perform their respective functions in prize cases as in cases on the instance side of the court.

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPractice & ProcedurePrize ProceedingsGovernmentsCourtsCourt Personnel

FOOTNOTES:
(n1)Footnote 1. For text see § 151.
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§ 156. Evidentiary Sources in Prize Proceedings.

A peculiarity of prize proceedings, which is at the very essence of the administration of prize law, is that the evidence
upon which the cause must be heard in the first instance, and on which the property must be condemned or acquitted,
must come exclusively from the captured vessel, the papers on board and the testimony on oath of the master, officers
and other persons attached to the vessel and on board at the time of the capture. n1 The common law practice and rules
of evidence have no relation to the subject. n2

At the time of the capture, it is therefore the duty of the captors to secure, take an inventory of, and preserve as
evidence, all the papers on board the prize, and to bring in for examination the master, principal officers, and some of
the crew of the captured vessel. n3 The person placed in charge of the prize by the capturing vessel, the prize master,
must make an affidavit that the papers, documents and prize property are being delivered up as taken and must explain
any loss or absence or change in their condition. n4

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPractice & ProcedurePrize Proceedings

FOOTNOTES:
(n1)Footnote 1. 10 U.S.C. § 7657.

English Cases: The Eliza and Katy, 165 Eng. Repr. 895, 6 C. Rob. 185 (1805); The Henrick and Maria, 165 Eng.
Repr. 529, 3 C. Rob. 43 (1799).
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American Cases: The Dos Hermanos, 15 U.S. (2 Wheat.) 76, 4 L. Ed. 189 (1817) ; The Arabella, 2 Gall. 368, F.
Cas. 501 (C.C.D. Mass. 1815) ; The Flying Fish, 2 Gall. 373, F. Cas. 4892 (C.C.D. Mass. 1815) ; The Actor, Blatchf.
Pr. Cas. 200, F. Cas. 36 (S.D.N.Y. 1862).

(n2)Footnote 2. The Dos Hermanos, N.1 supra; The Pizarro, 15 U.S. (2 Wheat.) 227, 4 L. Ed. 226 (1817) ; The
Amiable Isabella, 19 U.S. (6 Wheat.) 1, 5 L. Ed. 191 (1821) ; The Sir William Peel, 72 U.S. (5 Wall.) 517, 18 L. Ed.
696 (1867) ; The Peterhoff, 72 U.S. (5 Wall.) 28, 18 L. Ed. 564 (1867), rev'g Blatchf. Pr. Cas. 463, F. Cas. 11024
(S.D.N.Y. 1866); The Cheshire, Blatchf. Pr. Cas. 151, F. Cas. 2655 (S.D.N.Y. 1862), aff'd, Blatchf. Pr. Cas. 643, F. Cas.
2657 (C.C.S.D.N.Y. 1863), aff'd, 70 U.S. (3 Wall.) 231, 18 L. Ed. 175 (1866); The Zaralla, Blatchf. Pr. Cas. 173, F.
Cas. 18203 (S.D.N.Y. 1862); The Jane Campbell, Blatchf. Pr. Cas. 101, F. Cas. 7205 (S.D.N.Y. 1862).

The burden of proving a ship and cargo captured to be a lawful prize rests upon the captors in condemnation
proceedings: Miller v. The Ship Resolution, 2 U.S. (2 Dall.) 19, 1 L. Ed. 271 (1781) .

Although, as mentioned in the text, the admiralty court in prize proceedings is not bound by the common law rules of
evidence, and it may, where justice requires, take notice of matters not strictly proved, this is not to say that all the rules
of evidence and common sense standards of proof are to be totally disregarded, or that a complete absence of valid or
reasonable proof may be accepted as proof. Fairness and justice mandate that the party who must sustain the burden of
proof be held to satisfy some fair standard to prove the amount and validity of his claim: See Petition of New Jersey
Barging Corp. (Perth Amboy No. 1), 168 F. Supp. 925, 1959 A.M.C. 2532 (S.D.N.Y. 1958) .

(n3)Footnote 3. Bibb's Reports of Cases in the Court of Appeals of Kentucky, Extract from the Preface, On the
Practice in Prize Causes [Appendix Note II], 14 U.S. (1 Wheat.) 494, 4 L. Ed. 145 (1816) ; The Adeline, 13 U.S. (9
Cranch) 244, 3 L. Ed. 719 (1815) .

(n4)Footnote 4. The Salvor, 4 Phila. 409, 18 Leg. Int. 357, 21 F. Cas. 12,272 (D.C. Pa. 1861) ("When a captured
vessel is brought into port for adjudication, and passes into judicial custody, the prize master or other naval commander
retains the custody of the prisoners until, according to the rules of the naval service, they are discharged or transferred
into close custody, as the public interest may require. Sometimes the prisoners are merely persons detained for
examination as witnesses. That they are brought in and are detained for this purpose alone, does not prevent them from
continuing in naval custody. Sometimes these persons cannot be charged with humanity, because they might starve for
want of means of present support in a strange place. In other cases, they are so far dangerous from possible hostile
relations, that, though perhaps not liable to detention as close prisoners, their premature liberation would be imprudent.
The duty devolves upon the government, but not upon its judicial department, to provide for their support while in port.
If the expenses of their comfortable subsistence are not defrayed by the local disbursing agent of the naval department
of the government, and they are consequently discharged, their discharge cannot be prevented by the prize court.").
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§ 157. Examination of Witnesses--Standing Interrogatories.

As soon as the prize arrives in port, notice should be given by the captors, who are in charge of it, to the district judge,
or to the prize commissioners, that the examinations of the captured witnesses may be taken without delay. n1 The
witnesses are examined separately before the prize commissioners in writing and upon oath in answer to the standing
interrogatories which are prescribed by the court. n2 They are designed to thoroughly explore all points affecting the
question of prize, and absent special authority from the court, are not accessible beforehand to the witnesses. n3

During these proceedings, known as examinations in praeparatorio, the witnesses are not allowed to have
communication with, or be instructed by, counsel. However, they are not without protection. The commissioners have a
duty to oversee the regularity of the proceedings and to protect the witnesses from surprise or misrepresentation. n4
And, in their examination of the witnesses, the commissioners have authority to use only the standing interrogatories. n5
Finally, there can be no cross examination of a witness.

FORM No. 157-1 Standing or Preparatory Interrogatories in Prize Cases

Standing interrogatories to be administered by a prize commissioner to all persons that may be produced as witnesses to
be examined in praeparatorio, in relation to any ship or vessel, goods, wares, or merchandise, which may be captured
or taken as prize and brought into the Southern District of New York.

(Let each witness be interrogated to every of the following questions, and their answers to each interrogatory be written
down under the commissioner's direction and supervision:)

1. Where were you born, and where do you now live, and how long have you lived there? Of what province or state are
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you a subject or citizen, and to which do you owe allegiance? Are you a citizen of the United States of America? Are
you a married man, and, if married, where do your family and wife reside?

2. Were you present at the capture or taking of the vessel, or her lading, or any of the goods or merchandises concerning
which you are now examined?

3. When and where was such siezure and capture made, and into what place or port were the same carried? Had the
vessel so captured any commission, or letters, authorizing her to make prizes? What, and from whom? For what reasons
or on what pretence was the seizure made?

4. Under what colors did the captured vessel sail? What other colors had she on board, and for what reason had she such
other colors?

5. Was any resistance made at the time of the capture, and by whom? Were any guns fired, how many, and by whom?
By what ship or ships was the capture made? Were any other, and what ships in sight at the time of the capture? Was
the vessel captured a merchantman, a ship-of-war, or acting under any commission as a privateer or letter of marque and
reprisal, and to whom did such vessel belong? Was the capturing vessel a ship-of-war, a letter of marque and reprisal, or
privateer, and of what force?

6. Had the capturing vessel or vessels any commission to act in the seizure or capture of the vessel about, and from
whom, and by what particular vessel was the capture made? Was the vessel seized, condemned, and if so, when and
where, and for what reason, and upon what account, and by whom, and by what authority or tribunal was she
condemned?

7. What was the name of the vessel taken, and of her master or commander? Who appointed him to the command of the
said vessel, and where? How long have you known the vessel and him, and when and where did he take possession of
her, and who by name delivered the same to him? Where is the fixed place of abode of the master, with his wife and
family, and how long has he lived there? If he has no fixed place of abode, where was his last place of residence, and
how long did he live there? Where was he born? Of what country or state is he a subject or citizen?

8. Of what tonnage or burden is the vessel which has been taken, and about which you are examined? What number of
the vessel's company belonged to her at the time she was seized and taken, and how many were then actually on board
her? What countrymen are they? Did they all come on board at the same port and time, or at different ports and times,
and when and where? Who shipped or hired them, and when and where?

9. Did you belong to the company of the vessel so captured, at the time of her seizure, and in what capacity? Had you,
or any of the officers, or mariners, or company, belonging to the said vessel at the time of her capture, any part, share, or
interest in the same, or in the goods or merchandise laden on board her, and what in particular, and what was the value
thereof at the time and said vessel was captured, and the said goods seized?

10. How long have you known the said vessel? When and where did you first see her? How many guns did she carry?
How many men were on board of her at the beginning of the engagement, before she was captured? Of what country
build was she? What was her name and how long was she so called? Whether do you know of any other name she was
called by, and what were such names, as you know or have heard?

11. To what ports and places was the vessel, concerning which you are now examined, bound on the voyage wherein
she was taken and seized? Where did the voyage begin, and where was the voyage to have ended? What sort of lading
did she carry at the time of her first setting out on the voyage, and what particular sort of lading and goods had she on
board at the time she was taken and seized. In what year and in what month was the same put on board? Do you, or not,
know she had on board during her last voyage, and when, goods contraband of war, or otherwise prohibited by law, and
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what goods?

12. Had the vessel of which you are examined any passport or seabrief on board, and from whom? To what ports or
places did she sail during her last voyage, before she was taken? Where did her last voyage begin, and where was it to
have ended? Set forth the kind of cargoes the vessel has carried to the time of her capture, and at what port such cargoes
have been delivered. From what ports, and at what time, particularly from the last clearing port, did the said vessel sail,
previously to the capture?

13. What lading did the vessel carry at the time of her first setting sail on her last voyage, and what particular sort of
lading and goods had she on board at the time she was taken? In what year and in what month was the same put on
board? Set forth the different species of the lading, and the quantities of each sort.

14. Who were the owners of the vessel and goods, concerning which you are now examined, at the time of their capture
and seizure? How do you know they were owners thereof at that time? Of what nation or country are they by birth, and
where do they live with their wives and families? How long have they resided there? Where did they reside previously,
to the best of your knowledge? Of what country or state are they subjects or citizens?

15. Was any bill of sale given, and by whom, to the owners of the said vessel, and in what month and year? Where, and
in presence of what witnesses, was it made? Was any, and what engagement entered into concerning the purchase,
further than what appears upon the bill of sale? Where did you last see it, and what had become of it?

16. In what port or place, and in what month and year, was the lading found on board the vessel, at the time of her
capture or seizure, first put on board her? What were the names of the respective laders or owners, or consignees
thereof? What countrymen are they? Where did they reside before, to the best of your knowledge, and where were the
said goods to be delivered, and for whose real account, risk or benefit? Have any of the said laders or consignees any,
and what interest in the said goods? What were the several qualities, quantities, and particulars of the said goods, and
have you any, and what reason to know or fully believe that if the said goods shall be restored and unladen at the
destined ports, they did, do, and will belong to the same persons, and to none others?

17. How many bills of lading were signed for the goods seized on board the said vessel? Were any of those bills of
lading false or colorable, or were any bills of lading signed which were different in any respect from those which were
on board the vessel at the time she was taken? What were the contents of such other bills of lading, and what became of
them?

18. Have you in your possession, or were there on board of the said vessel, at the time of her capture, any bills of lading,
invoices, letters or other writings, to prove or show your own interest, or the interest of any other person, and of whom,
in the vessel or in the goods concerning which you are now examined? If in your power, produce the same, and set forth
the particular times when, where, and in what manner, and upon what consideration, you became possessed thereof. If
you cannot produce such paper evidence, then state in whose possession you last saw them, or where you know or
believe they are kept, and when, and by whom they were brought or sent within this district, and also set forth the
contents or purport of such papers.

19. State the degrees of latitude and longitude in which the said vessel and here cargo were captured, as also the year,
month, and day, and time thereof, in which such seizure was made, and in or near what port or place, and whether it was
a port of any State or Territory of the United States of America, and what one. Was any charter party for the voyage
upon which the said vessel was captured signed and executed, and by whom, and when? If in your possession, produce
the same. If not, set forth its contents and state what has become of it.

20. What papers, bills or lading, letters, or other writings relating to the vessel or cargo, were on board the vessel at the
time she took her departure from her last clearing port, before she was taken as prize? Were any of them burnt, torn,
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thrown overboard, destroyed or canceled, or attempted to be concealed, and when, and by whom, and who was then
present?

21. Did you or the owner, master, or person having command of the said vessel or her navigation, at the time and place
of her capture, know or have notice that such place or port was in a state of war with the United States, and that the
naval forces of the United States held such port in a state of blockade? How, when, or where had you such knowledge
or notice, and when and where did the master or commandant obtain it?

22. Was such port under an order of blockade by the Government of the United States, at the time the said vessel
entered or made an attempt to enter the same? Had warning or notice of such blockade been given to, or received by the
owner, master or commandant of said vessel, before or at the time she entered, or attempted to enter the said port, and
when, and in what manner? Had notice in writing been indorsed on the register or other ship's papers of the said vessel,
and when, where, and by whom, of an existing blockade of such port, before she entered, or attempted to enter the same,
or before the time of her sailing, or attempting to sail therefrom?

23. Was the register of the vessel, about which you are examined, shown to, or examined by any officers of the United
States navy, or by any revenue officer of the United States, before she was captured and taken, and before she entered
the port at, or near which, she was taken and seized, and was the register, or other ship's papers, indorsed by said United
States officer? Declare fully all you know, or have reason to believe, respecting this interrogatory, stating the persons,
times, and places connected therewith.

24. Do you know, or do you believe from information, and if the latter, from what information, and when and how was
it obtained, that the vessel inquired about, at any time or times, after the blockade of the said port, and with notice
thereof, and when, attempted covertly and secretly to enter the said blockaded port, or to sail therefrom, without
success? Disclose fully all your knowledge, information, and belief thereon, with the particulars upon which the same is
founded.

25. Has the vessel, concerning which you are now examined, been at any time, and when, seized as prize and
condemned as such? If yea, set forth into what port she was carried, and by whom, and by what authority, or on what
account she was condemned.

26. Have you sustained any loss by the seizing and taking the vessel concerning which you are now examined? If yea,
in what manner do you compute such your loss? Have you already received any indemnity, satisfaction or promise of
satisfaction, for any part of the damage which you have sustained, or may sustain, by this capture and detention, and
when, and from whom?

27. Is the said vessel or goods, or any, and at what ports insured? If yea, for what voyage is such insurance made, and
what premium, and when, and by what persons, and in what country was such insurance made?

28. In case you had arrived at your destined port, would your cargo, or any part thereof, on being unladen, have
immediately become the property of the consignees, or any person, and whom? Or was the lader to take the chance of
the market for the sale of his goods?

29. Let each witness be interrogated of the growth, produce, and manufacture, on board the vessel. Of what country and
place was the lading, concerning which they are now interrogated, or any part thereof?

30. Whether all the said cargo, or any and what part thereof, was taken from the shore, or quay, or removed, or
transhipped from one vessel to another, from what and to what shore, quay, and vessel, and when and where was the
same so done?
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31. Are there in any country besides the United States, and where, or on board any and what vessel, or vessels, other
than the vessel concerning which you are now examined, any bills of lading, invoices, letters, instruments, papers, or
documents, relative to the said vessel or cargo, and of what nature are they, and what are their contents?

32. Were any papers delivered out of the said vessel, and carried away in any manner whatsoever, and when, and by
whom, and to whom, and in whose custody, possession, or power do you believe the same now are?

33. Was bulk broken during the voyage on which you were taken, or since the capture of the said vessel, and when, and
where, by whom, and by whose orders, and for what purposes, and in what manner?

34. Were any passengers on board the aforesaid vessel? Were any of them secreted at the time of the capture? Who
were the passengers by name? Of what nation, rank, profession, or occupation? Had they any commission--for what
purpose, and from whom? From what place were they taken on board, and when? To what place were they finally
destined, and upon what business? Had any, and which of the passengers, any and what property, or concern, or
authority, directly or indirectly, regarding the vessel and cargo? Were there any officers, soldiers, or mariners, secreted
on board, and for what reason were they secreted? Were any citizens of the United States on board, or secreted, or
confined at the time of the capture? How long, and why? Whether any persons on board the said vessel, at the time of
her capture, were citizens or residents of any States or Territory of the United States then in a state of war or rebellion
against the United States, its government and laws. If so, who by name, and of what State or Territory? What was their
employment on board the vessel, and what their destination?

35. Were and are all the transports, seabriefs, charter parties, bills of sale, invoices, and papers which were found on
board, entirely true and fair, or are any of them false or colorable? Do you know of any matter or circumstances to
affect their credit? By whom were the passports or seabriefs obtained, and from whom? Were they obtained for this
vessel only, and upon the oath of affirmation of the persons therein described, or were they delivered to or on behalf of
the person or persons who appear to have been sworn or to have affirmed thereto without their having ever, in fact,
made any such oath or affirmation? How long a time were they to last? Was any duty or fee payable and paid for the
same, and is there any duty or fee to be paid on the renewal thereof? Have such passports been renewed, and how often,
and has the duty or fee been paid for such renewal? Was the vessel in a port in the country where the passports and
seabriefs were granted; and if not, where was the vessel at the time? Had any person on board any passport, license, or
letters of safe conduct? If yea, from whom, and for what business? If it should appear that there are in the United States,
or in any other place or country besides the United States, any bills of lading, invoices, instruments, or papers, relative
to the vessel and goods concerning which you are now examined, state how they were brought into such place or
country. In whose possession are they, and do they differ from any of the papers on board, or in the United States, or
elsewhere, and in what particular do they differ? Have you written or signed any letters or papers concerning the vessel
and her cargo? What was their purport? To whom were they written and sent, and what has become of them?

36. Towards what port or place was the vessel steering her course at the time of her being first pursued and taken? Was
her course altered upon the appearance of the vessel by which she was taken? Was her course at all times, when the
weather would permit, directed to the place or port for which she appears to have been destined by the ship papers? Was
the vessel, before or at the time of her capture, sailing beyond or wide of the said place or port to which she was so
destined by the said ship papers? At what distance was she therefrom? Was her course altered at any, and what time,
and to what other port or place, and for what reason?

37. By whom and to whom hath the said vessel been sold or transferred, and how often? At what time and at that place,
and for what sum or consideration? Has the same been paid or satisfied? Was the sum paid, or to be paid, a fair and true
equivalent, or what security or securities have been given for the payment of the same; and by whom, and where do they
now live? Do you know or believe in your conscience, such sale or transfer has been truly made, and not for the purpose
of covering or concealing the real property? Do you verily believe that if the vessel should be restored, she will belong
to the persons now asserted to be the owners, and to none others?

Page 594
2-XI Benedict on Admiralty § 157



38. What guns were mounted on board the vessel, and what arms and ammunition were belonging to her? Why was she
so armed? Were there on board any other guns, weapons, warlike arms, or armament of any name or description, and if
any, what? Were there any parts of warlike arms, not put together or finished, or any ammunition, fixed or unfixed, or
any balls, shells, rockets, hand-grenades, flints, precussion caps, or any other thing known to be intended for military
equipment? Were there any belts, ball moulds, saltpetre, nitre, camp equipage, military tools, uniforms, soldiers'
clothing, or accoutrements, or any parts of them, or any sort of warlike or naval stores? Were any of such warlike or
naval stores, or things, thrown overboard to prevent suspicion at the time of the capture; and were any such warlike
stores, before described, concealed on board under the name of merchandise, or any other colorable appellation, in the
ship papers? If so, what are the marks on the casks, bales, and packages in which they were concealed? Are any of the
before-named articles, and which, for the sole use of any fortress or garrison in the port or place to which such vessel
was destined? Do you know, or have you heard of any ordinance, placard, or law, existing in such country or state
forbidding the exportation of the same by private persons without license? Were such warlike or naval stores put on
board by any public authority? When and where were they put on board?

39. What is the whole truth which you know or believe, according to the best of your knowledge and belief, regarding
the real and true property and destination of the vessel and cargo concerning which you are now examined, at the time
of the capture?

40. Did the said vessel, on the voyage in which she was captured (or on), or during any or what former voyage or
voyages, sail under the convoy of any ship or ships of war, or other armed vessel or vessels? For what reason or purpose
did she sail under such convoy? Of what force was or were such convoying ship or ships, and to what state or country
did the same belong? What instructions or directions had you or did you receive on each and every of such voyages,
when under convoy, respecting your sailing or keeping in company with such armed or convoying ship or ships; and
from whom did you receive such instructions or directions? Had you any, and what directions or instructions, and from
whom, for resisting, or endeavoring to avoid or escape from capture, or for destroying, concealing, or refusing to deliver
up your vessel's documents and papers; or any, and what other papers, that might be or were put on board your said
ship? If so, state the tenor of such instructions, and all particulars relating thereto. Are you in possession of such
instructions, or copies thereof? If so, leave them with the commissioner, to be annexed to your deposition.

41. Did the said vessel, during the voyage in which she was captured, or on making any and what former voyage or
voyages, sail to or attempt to enter, any port under blockade by the arms of forces of any, and what, belligerent power?
If so, when did you first learn or hear of such port being so blockaded, and were you at any, and what time, and by
whom, warned not to proceed to, or to attempt to enter into, or to escape from, such blockaded port? What conversation
or other communication passed thereon? And what course did you pursue upon and after being so warned off?

42. Whether or no the vessel concerning which you are examined, did sail on her last voyage prior to her seizure,
carrying a commission or license as a privateer, or letter of marque and reprisal, or other authority from any person or
persons, to cruise against the persons or property of citizens of the United States, and to make prizes thereof? By whom
was such authority, license or direction given, and when? Was it in writing? If so, did it remain with the vessel up to the
time of her capture, or was it destroyed or concealed previous thereto? When, and by whom? What were the contents or
purport thereof? State all the facts in your knowledge within this inquiry, and the sources of such knowledge? Also state
fully all the acts known to you to have been done by the vessel, her master or crew, under such commission or license
up to the period of her capture.

43. Whether or no the said vessel inquired about, at any time, and when and where, sailed or acted in company or
concert with any other armed vessel or vessels, and what, in cruising against, pursuing, or seizing as prize, any persons,
vessels, or property of citizens of the United States? Declare fully and particularly your knowledge, information and
belief therein.
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Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPractice & ProcedurePrize Proceedings

FOOTNOTES:
(n1)Footnote 1. Former S.D.N.Y. Prize Rule 2.

(n2)Footnote 2. 10 U.S.C. §§ 7660 & 7661; See also Dowling v. Isthmian S.S. Corporation, 184 F.2d 758, 768-69
(3d Cir. 1950) .

(n3)Footnote 3. 10 U.S.C § 7661.

(n4)Footnote 4. The William and Mary, 4 C. Rob. 381, 165 Engl. Repr. 648 (Adm. 1803); The Apollo, 5 C. Rob.
286, 165 Engl. Repr. 778 (Adm. 1804); 10 U.S.C. §§ 7660 & 7661.

(n5)Footnote 5. In prize cases, a commission to take testimony in an enemy's country is not issued: The Diana, 2
Gall. 93 , F. Cas. 3,876 (C.C. Mass. 1814); Nelson v. United States, Pet. C.C. 235, F. Cas. 10,116 (C.C. Pa. 1816);
Hall's Adm. 37; The Peterhoff, F. Cas. 11,024 (D.N.Y. 1863), rev'd on other grounds, 72 U.S. (5 Wall.) 28, 18 L. Ed.
564 (1866) .
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§ 158. District Court Procedure--Further Proof.

As soon as the examinations are completed, each deposition is signed by the witness making it, and also by the
commissioners, or one of them. They are then sealed up and transmitted to the proper District Court, together with all
the vessel's papers. n1 These papers and examinations constitute the only evidence on which the cause is first heard; the
court may not reexamine the captured crew. n2 If, from the evidence thus submitted, it is clear that the property is either
hostile or neutral, then condemnation or acquittal follows. n3 On the other hand, if there is doubt, the court may, on
proper application, order the cargo to be landed and packages opened and inspected for the detection of contraband
articles or for ascertaining the destintation of the vessel or cargo, or the trues character of the voyage; n4 or the court
may, in its discretion and if justice requires, order further proof. n5 In this event it is imperative that any objections to
the allowance or disallowance of such additonal evidence be formally presented so that they may be registered on the
court's records for purposes of appellate review. n6

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPractice & ProcedurePrize Proceedings

FOOTNOTES:
(n1)Footnote 1. Former S.D.N.Y. Prize Rules 11, 20.

(n2)Footnote 2. The Pizarro, 15 U.S. (2 Wheat.) 227, 4 L. Ed. 226 (1817) .

(n3)Footnote 3. The Court will not order further proof where the ship's papers and the testimony of the crew make
out a case for condemnation, at least unless the interest of justice clearly requires it: The Adula, 176 U.S. 361, 20 S.
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Ct. 432, 44 L. Ed. 505 (1899) .

(n4)Footnote 4. The Peterhoff, Blatchf, Pr. Cas. 463, F. Cas. 11,024 (S.D.N.Y. 1863), rev'd on other grounds, 72
U.S. (5 Wall.) 28, 18 L. Ed. 564 (1867) ; The Cuba, 2 Sprague 168 , F. Cas. 3,457 (D. Mass. 1862); The Lilla, 2
Sprague 177 , F. Cas. 8,348 (D. Mass. 1862).

English Cases: The Adriana, 1 C. Rob. 313, 165 Eng. Repr. 189 (1799); The Sarah, 3 C. Rob. 330, 165 Eng. Repr.
483 (1801); The Romeo, 6 C. Rob. 351, 165 Eng. Repr. 959 (1806).

(n5)Footnote 5. The Dos Hermanos, 15 U.S. (2 Wheat.) 76, 4 L.Ed. 189 (1817) (Regarding the allowance by the
court of introducing further proof: "It is granted in cases of honest mistakes or ignorance, or to clear away any doubts or
defects consistent with good faith. But if the parties have been guilty of gross fraud or misconduct, or illegality, further
proof is not allowed; and under such circumstances, the parties are visited with all the fatal consequences of an original
hostile character. It is essential, therefore, to the correct administration of prize law, that the regular modes of
proceeding should be observed with the utmost strictness; and it is a great mistake to allow common law notions in
respect to evidence or practice, to prevail in proceedings which have very little analogy to those at common law."); The
Pizarro, N.2 supra; The George, 14 U.S. (1 Wheat.) 408, 4 L. Ed. 123 (1816) ; The Grotius, 12 U.S. (8 Cranch) 456, 3
L. Ed. 623 (1814) ; The Amy Warwick, F. Cas. 343 (D. Mass. 1862); The Sir William Peel, 72 U.S. (5 Wall.) 517, 18
L. Ed. 696 (1867) ; The Fortuna, 16 US. (3 Wheat.) 236, 4 L. Ed. 379 (1818) .

Practice as to taking of additional proof in prize cases: The Amy Warwick, F. Cas. 343 (D. Mass. 1862); The Lilla, F.
Cas. 8,348 (D. Mass. 1862), aff'd F. Cas. 15,600.

Further proof in prize causes is never admitted by way of oral testimony, but always by written evidence and
depositions: The George, F. Cas. 5,327 (C.C. Mass. 1814), aff'd, 15 U.S. (2 Wheat.) 278, 4 L. Ed. 239 (1817) .

Further proof denied in cases of fraudulent concealment and falsification of papers: The Gray Jacket, 72 U.S. (5
Wall.) 342, 18 L. Ed. 646 (1867) ; The Liverpool Packet, F. Cas. 8,406 (C.C. Mass. 1813); The Bermuda, F. Cas. 1,345
(D. 1866), aff'd, 70 U.S. (3 Wall.) 514, 18 L. Ed. 200 (1865) .

(n6)Footnote 6. The Pizarro, N.2 supra.
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§ 159. District Court Procedure--Default.

On the return day of the process, if no claim has been interposed upon the usual proclamation being made, and no
person appears, the default of all persons is entered, and the court will then proceed to examine the evidence and make
its decree. However, it is not common practice to condemn goods by default. Instead, the court postpones making its
final decree for a reasonable time, usually for one year and a day after the service of process. At that time, if no claim
has been asserted, the property is deemed to be abandoned and the question of former ownership is precluded forever
and distribution may be made. n1

FORM No. 159-1 Prize--Final Decree of District Court.

[Caption.]

[Title of the cause.]

It appearing to the court that this ship, of the burden of about 1500 tons, having a British register, wherein Zachariah
Charles Pearson, of London, is stated to be the owner, and Edward Hunter the master, laden with a cargo from
Bordeaux, in France, bound ostensibly for Havana, in Cuba, was captured on the fourth day of May, 1862, about thirty
miles from Havana, by the United States armed vessel the Somerset, English commanding, on the supposed ground of a
purpose to break the blockade of the port of New Orleans, and was sent into this port for adjudication; and it further
appearing that an attachment and monition have been regularly issued and returned served, and that the master of said
vessel has appeared and interposed a claim for the said vessel and cargo on account of whom it might concern; and it
further appearing, upon the hearing, from the depositions of the master and others of the passengers and crew of the
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vessel, taken in praeparatorio, in answer to the standing prize interrogatories, and from the papers, documents, and
letters found on board the vessel at the time of her capture, and the voyage of this vessel was got up, commenced, and
prosecuted by the owner, shippers, and underwriters, with the illegal and fraudulent purpose and intention that the
vessel should break the blockade of the port of New Orleans and should deliver her cargo in that port, and that the
vessel was captured while engaged and employed in prosecuting and carrying out such unlawful intent; wherefore, for
the causes and reasons hereinabove stated, it is ordered and decreed that the said vessel, her tackle, apparel, furniture,
machinery, and appurtenances, and her cargo, be condemned and confiscated to the United States as prize of war.

Wm. Marvin, Judge.

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPractice & ProcedurePrize Proceedings

FOOTNOTES:
(n1)Footnote 1. The Harrison, 14 U.S. (1 Wheat.) 298, 4 L. Ed. 95 (1816) ; The Avery, 2 Gall. 386 , F. Cas. 672 (C.C.
D. Mass. 1815); Stratton v. Jarvis, 33 U.S. (8 Pet.) 4, 8 L. Ed. 846 (1834) ; The Falcon, Blatchf. Pr. Cas. 52, F. Cas.
4616 (S.D.N.Y. 1861); Cushing v. Laird, 107 U.S. 69, 2 S. Ct. 196, 27 L. Ed. 391 (1882) .

See Y'Bannes v. £2409. Hough: Cases in the New York Vice-Admiralty, 115 (1758).

English Cases: The Henrick and Maria, 3 C. Rob. 43, 165 Engl. Repr. 529 (Adm. 1799); The Staadt Embden, 1 C.
Rob. 26, 165 Eng. Repr. 83 (Adm. 1798).
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students at the California Maritime Academy for their assistance and support.

§ 160. Property Claims and Standing to Assert Them.

If interested parties wish to contest the capture or procure the restitution of property captured, they should, at or before
the return of the monition or time assigned for trial, submit their claims to the court. If such parties are absent, the claim
may be made by the master or some agent of the owners. A stranger will not be permitted to claim. n1

The claim must be accompanied by an affidavit, called the test affidavit, stating briefly the facts respecting the claim
and its verity, that the property, at the time of shipment and also at the time of capture, did belong, and if restored will
belong, to the claimant, and any other special circumstances in the case. However, an irregularity in this respect is not
fatal. n2 The Affidavit should be sworn to by the parties themselves if they are within the jurisdiction, or by an agent if
they are absent from the country or at a very great distance from the court. n3

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPractice & ProcedurePrize ProceedingsBusiness & Corporate LawAgency RelationshipsAuthority to
ActActual AuthorityGeneral Overview

FOOTNOTES:
(n1)Footnote 1. The claim should be made by interested parties, if present, or in the alternative, if absent, by the master
or some agent of the owners. A stranger will not be permitted to make such claim: Former S.D.N.Y. Prize Rule 42.

English Cases: The Betsey, 1 C. Rob. 93, 988 165 Engl. Repr. 109 (Adm. 1798); The Mentor, 1 C. Rob. 179, 181,
165 Engl. Rpr. 141 (Adm. 1799); The Huldah, 3 C. Rob. 235, 239, 165 Engl. Repr. 448, (Adm. 1801); The George, 3 C.

Page 601



Rob. 212, 165 Engl. Repr. 440 (Adm. 1801); The William, 4 C. Rob. 214, 165 Engl. Repr. 589 (Adm. 1802); The
Tobago, 5 C. Rob. 218, 165 Engl. Reptr. 754 (Adm. 1804); The Susanna, 6 C. Rob. 48, 165 Engl. Repr. 846 (Adm.
1805); The Marianna, 6 C. Rob. 24, 165 Engl. Repr. 837 (Adm. 1805).

American Cases: Cushing v. Laird, 107 U.S. 69, 2 S. Ct. 196, 27 L. Ed. 391 (1882) ("The prize court will not,
indeed, permit a stranger to dispute the right of the captors, and generally require a claim to be made by or in behalf of
the general owner, and upon oath. But the claimant is required to give evidence of a title to the property, not for the
purpose of having that title established by the decree of the Prize Court, but only for the purpose of showing that he is
acting in good faith, and is entitled to contest the questions of prize or no prize, and to have restitution of possession in
case of acquittal. From the necessity of te case, the claim is often put in by the master on behalf of the owner, and it is
sufficient if the master's oath is to belief only."); The Frances, 12 U.S. (8 Cranch) 335, 3 L. Ed. 581 (1814) ; Bolchos
v. Darrell, Bee 74, F. Cas. 1607 (D.C.S.C. 1795).

(n2)Footnote 2. The Adeline, 13 U.S. (9 Cranch) 244, 3 L. Ed. 719 (1815) .

(n3)Footnote 3. Former S.D.N.Y. Prize Rule 42; The Adeline, N.2 supra; The Betsy, 2 Gall. 377 , F. Cas. 1364
(C.C.D. Mass. 1815).
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AUTHOR: By Richard J. Nikas California Maritime Academy, J.D., B.A., University of Southern California; Professor
of Admiralty and Maritime Law, California Maritime Academy, Vallejo, California; Chairman, United States Coast
Guard Committee on International Maritime Safety Information, Washington, D.C. Mr. Nikas wishes to dedicate this
chapter to the memory of his father, John Nikolas Nikas. Mr. Nikas would also like to express his appreciation to his
students at the California Maritime Academy for their assistance and support.

§ 161. Restitution and Damages.

If, upon completion of the hearing, the sentence of the court is a decree of acquittal and restitution. n1 and the property
remains specifically in the custody of the court, a warrant or order issues for its delivery to the claimant. If the property
has been sold and the proceeds are in court, and order issues for the delivery of such proceeds. If, on account of the
absence of probable cause of capture, or by reason of any other misconduct on the part of the captured party, damages
are awarded against them, the court appoints three commissioners to assess the damages. n2 Costs and expenses are
awarded in the discretion of the court depending upon the proofs of probable cause of capture. When, however, further
proof has been ordered, costs and expenses are allowed to the capturing party. n3

FORM No. 161-1 Prize--Libel for Restitution of a Captured Ship and Cargo

(From Hall's Admiralty.)

To the Honorable Richard Peters, Judge of the District Court of Pennsylvania.

The libel of Robert Findley, and others against the ship William, and against Peter Joanene, in a cause of restitution of
property captured as prize, alleges as follows:

First. That your libelants are the true owners of the ship William, James Leggart master, now lying in the port of
Philadephia, and within the jurisdiction of this Honorable Court.

Second. That on the third day of May last, the said ship being on her voyage from Bremen to Potomac River, in the
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State of Maryland, and within nine miles of the sea coast of the United States, received an American pilot on board for
the purpose of conducting her safely up the Chesapeake Bay to the place of her destination, and after receiving the said
pilot she continued on the same course until she had arrived within about two miles of Cape Henry, the southern
promontory of Chesapeake Bay, in five fathom water, and as near the shore as the pilot thought it proper to go; when
she was forcibly seized and taken into possession by a number of armed men under the command of Peter Joanene,
captain of an armed schooner then coming out of Chesapeake Bay, called the Citizen Genet, and bearing the national
colors of the Republic of France, as a prize to the said schooner, and hath since been detained and now is in the
possession of the said Peter Joanene, who also then and there made prisoners of the captain, officers, and crew of the
said ship William, and them as prisoners doth detain.

Third. That not admitting that the said schooner, the Citizen Genet, was duly commissioned and authorized to make
prizes of vessels belonging to British subjects, which they pray may be inquired of, your libelants humbly insist that
according to the premises, the said ship William was, at the time of her being so taken, upon neutral ground, within the
territorial jurisdiction and under the protection of the United States, who are now at peace with the king and people of
Great Britain, and that the said Peter Joanene and the persons under his command had no permission or authority from
or under the United States to capture British vessels within the distance from the sea coast, to which by the laws of
nations and the laws of the United States, the right and jurisdiction of the United States extended.

Inasmuch, then, as the said capture and detention of the said ship William, and the captain, officers, and crew thereof,
are manifestly unjust, and contrary to the laws of nations and the laws of the United States, your libelants humbly pray
that the said ship William, her cargo, tackle, apparel, and furniture, and all other things belonging to her may, by the
sentence and decree of this Honorable Court, be restored to your libelants. That the said captain, officers, and crew
thereof may be relieved from imprisonment for the purpose of navigating her to her destined port, and that full
satisfaction may be made by the said Peter Joanene and all others concerned, as well for the said unlawful capture and
detention of the said ship, as for the imprisonment of the said captain, officers, and crew thereof, and all damages,
charges, and expenses incurred thereby.

For which end your libelants humbly pray process of attachment, arrest, and monition, as in like cases is customary.

Rawle,
Proctor pro libelant.

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPractice & ProcedureGeneral OverviewAdmiralty LawPractice & ProcedurePrize Proceedings

FOOTNOTES:
(n1)Footnote 1. A decree of acquittal and restitution conclusively determines as to all the world that the vessel is not a
lawful prize of war: The Apollon, 22 U.S. (9 Wheat.) 362, 6 L. Ed. 111 (1824) ; Cushing v. Laird, 107 U.S. 69, 2 S.
Ct. 196, 27 L. Ed. 391 (1882) ; Fay v. Montgomery, F. Cas. 4,709 (C.C. Mass. 1852) (On a libel by the owners for
restitution and damages, the court will ascertain whether there is a real question of prize to be tried, and, if so, will
direct the captors to institute proceedings.).

(n2)Footnote 2. Former S.D.N.Y. Prize Rules 49, 50; The Charming Betsy, 6 U.S. (2 Cranch) 64, 2 L. Ed. 208
(1804) ; The Lively, 1 Gall. 315 , F. Cas. 8,403 (C.C.D. Mass. 1812).

Story, Notes on the Principles and Practice of Prize Courts, (edited by Frederic Thomas Pratt) p. 112 (1854). The
originals of these Notes are found in 14 U.S. (1 Wheat.) Appendix II (1816), and 15 U.S. (2 Wheat.) Appendix I (1817).

(n3)Footnote 3. English Cases: The Einigheden, 1 C. Rob. 323, 165 Eng. Rptr. 192 (1799); The Diana, 5 C. Rob.
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60, 67, 165 Engl. Reptr. 697 (1803); The Imina, 3 C. Rob. 167, 165 Engl. Repr. 424 (1800); The Principe, Edw. Adm.
70, 165 Engl. Repr. 1036 (1809). American Cases:

The Pigou, 6 U.S. (2 Cranch) 98 , note, 2 L. Ed. 219 (1804) (Suspicious proceedings of the captured may occasion
the mistake of the captors. But when the injustice on the part of the captors cannot be excused, the captured have a right
to damages and interest.); The Charming Betsy, 6 U.S. (2 Cranch) 64, 2 L. Ed. 208 (1804) ; Maley v. Shattuck, 7 U.S.
(3 Cranch) 458, 2 L. Ed. 498 (1805) ; Del Col v. Arnold, 3 U.S. (3 Dall.) 333, 1 L. Ed. 624 (1796) ; The Velasco,
Blatchf. Pr. Cas. 54, F. Cas. 16910a (S.D.N.Y. 1861); The Jane Campbell, Blatchf. Pr. Cas. 101, F. Cas. 7205 (S.D.N.Y
1862); The Evening Star, Blatchf. Pr. Cas. 582, F. Cas. 4575 (S.D. N.Y. 1863); The Isabella Thompson, Blatchf. Pr.
Cas. 377, F. Cas. 7102 (S.D.N.Y. 1863), aff'd, 70 U.S. (3 Wall.) 155, 18 L. Ed. 55 (1865) ; The Dashing Wave, 72
U.S. (5 Wall.) 170, 18 L. Ed. 622 (1866) ; The Ann Green, 1 Gall. 274 , F. Cas. 414 (C.C.D. Mass. 1812).
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of Admiralty and Maritime Law, California Maritime Academy, Vallejo, California; Chairman, United States Coast
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chapter to the memory of his father, John Nikolas Nikas. Mr. Nikas would also like to express his appreciation to his
students at the California Maritime Academy for their assistance and support.

§ 162. Appeals.

In prize causes an appeal lies from the District Court to the Circuit Court of Appeals without regard to amount of the
claim. The former practice of direct appeal from the district court to the United States Supreme Court was discontinued
in 1925. n1

Under present day practice, an appeal in a prize case must be made within three months of the date the decree appealed
from was rendered, unless the court, for cause shown in a particular case, extends the time limit. n2

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawFinds & SalvageAwardsAppealsAdmiralty LawPractice & ProcedurePrize Proceedings

FOOTNOTES:
(n1)Footnote 1. The former rule provided for direct appeal to the Supreme Court, Judicial Code §§ 238, 250. It was
repealed by the Court Act of 1925 by omitting provisions as to prize appeals. The subjects of direct appeal prior to 1925
were: (1) an issue as to the jurisdiction of the district court; (2) a final decree in a prize case; (3) cases involving the
construction or application of the constitution of the United States, or of a treaty; (4) cases under the Tucker Act.

See also The Paquette Habana, 175 U.S. 677, 20 S. Ct. 290, 44 L. Ed. 320 (1900) .

(n2)Footnote 2. Under the former rule, prize appeals had to be taken within thirty days. The purpose of such rule
was to expedite the government's right to use the property seized: The Paquette Habana, N.1 supra; 10 U.S.C. § 7680;
Former S.D.N.Y. Prize Rule 51.
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AUTHOR: By Richard J. Nikas California Maritime Academy, J.D., B.A., University of Southern California; Professor
of Admiralty and Maritime Law, California Maritime Academy, Vallejo, California; Chairman, United States Coast
Guard Committee on International Maritime Safety Information, Washington, D.C. Mr. Nikas wishes to dedicate this
chapter to the memory of his father, John Nikolas Nikas. Mr. Nikas would also like to express his appreciation to his
students at the California Maritime Academy for their assistance and support.

§ 163. Restitution of Property Illegally Seized by Foreign Captors and Brought Within the Jurisdiction.

No foreign power can of right create any court of judicature of any kind within the jurisdiction of the United States
except by virtue and in pursuance of treaty and therefore cannot constitute any tribunal for taking cognizance of prizes
taken on the high seas. n1 In general, the legality of belligerent seizure, or, in other words, the question of prize or no
prize, is for the courts of the captor flag, n2 and our courts lack jurisdiction altogether where the prize is not within our
waters but in a foreign port. n3 The principle that refers the cause to the courts of the capturing flag is founded upon a
consideration of the unseemliness of making one sovereign a suitor in another's courts, to justify there the acts of his
agents, and extends to treating the captor's commission and the fact of possession as evidencing the right of possession
and the legality of capture.

But the principle admits of an exception required by the maintenance of neutrality. The courts of a neutral power, when
a captured vessel is brought or voluntarily comes infra praesidia, have the right to determine whether the neutrality of
their sovereign has been violated by the captors, for instance, by illegally fitting out the capturing vessel in the neutral
country n4 or there augmenting her armament, n5 or by use of a neutral port as a port of detention of the prize. n6 The
captors, i.e., the capturing vessel, or a prize crew place in charge of the prize, under a prize master, may bring the prize
into a neutral port not for detention or adjudication but only from stress of weather or for necessary fuel, provisions or
repairs and must put to sea as soon as the necessity ceases which required the entry. n7

The burden of proof is upon the owners, not upon the captors, and the jurisdiction, arising from the violation of
neutrality, n8 extends only to the restitution of the specific property with the costs and expenses of suit, not to the
infliction of damages. n9

FORM No. 163-1 Prize--Libel for Restitution of Cargo
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(Taken from The Steamship Appam, 243 U.S. 124 .)

To the Honorable Edmund Waddill, Jr., Judge of the District Court of the United States for the Eastern District of
Virginia:

The libel of Henry G. Harrison as master of the steamship Appam against the cargo laden on board said steamship and
against all persons lawfully intervening for their interests in said cargo, in a cause of possession, civil tort and maritime,
alleges as follows:

First. That at all the times hereinafter mentioned libelant was and still is the master of the steamer Appam now lying in
Hampton Roads, and at all times hereinafter mentioned had possession of said vessel and of her cargo as such master.

Second. Said cargo is wrongfully withheld from the libelant and from the true and lawful owners thereof by one Hans
Berg and other persons unknown to the libelant.

Third. Said steamship Appam sailed from Dakar, Africa, on or about January 11, 1916, bound for Liverpool, England.
On or about the 16th day of January, 1916, she was seized by certain persons unknown to the libelant, and thereafter
under compulsion was forced to proceed with her passengers, crew and cargo to Hampton Roads, where she arrived on
the last day of February, 1916, since which time she has been either at Hampton Roads or Newport News, Virginia, in
this District.

Fourth. On information and belief, libelant alleges that the said steamer Appam, being a British vessel, was seized on
the high seas on or about January 16, 1916, by a German vessel called the Mowe and was placed by the commander of
said captor vessel in charge of one Hans Berg and others, and under compulsion was by them forced to proceed as
aforesaid, and has been and is now held by the said Hans Berg and other persons placed on board from the Mowe as an
alleged prize of war belonging to and the property of the German Empire.

Fifth. Upon information and belief, that the Prize Code of the German Empire in effect since 1909 provides as follows:

"111. The commander provides for bringing the vessel into a German port or the port of an ally with all possible
dispatch and safety.

"A prize may be brought into a neutral port only if the neutral power permits the bringing in of prizes. A prize may be
taken into a neutral port on account of unseaworthiness, stress of weather, or lack of fuel or supplies. In the latter cases
she must leave as soon as the cause justifying her entrance ceases to exist."

Sixth. That the steamship Appam with her cargo arrived at Hampton Roads on the 1st day of February, 1916, in a
seaworthy condition. That since that time she has been removed to the port of Newport News, where she is now lying at
anchor in the custody of this court under and in accordance with process issued by this court as prayed for in a libel
filed by the British & African Steam Navigation Co., Ltd., against said vessel in a suit for possession thereof; that
according to the law of nations and the laws of the United States the cargo of said steamship Appam has been and is
unlawfully held and detained at Newport News; and that by holding and detaining the said cargo at Newport News, the
said Hans Berg and others above referred to as assisting him have violated the law of nations and the laws of the United
States and the neutrality of the United States; and that according to the law of nations and the laws of the United States
the libelant is entitled to possession of the cargo laden on board said steamship as aforesaid.

Seventh. Libelant further alleges, upon information and belief, that prior to the arrival of said steamship Appam and her
cargo at Hampton Roads and in port of Newport News, and since the said arrival, the said Hans Berg and the other
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persons above mentioned as assisting him, or other persons unknown to libelant, have removed or caused to be removed
portions of the cargo of the said steamship in violation of the law of nations and the laws of the United States and in
violation of the neutrality of the United States.

Eight. Upon information and belief, and said cargo was and is of very great value and a large portion thereof by reason
of its nature and character is subject to deterioration and at least destruction, and will deteriorate and be to considerable
extent destroyed in value unless possession thereof be promptly given to libelant for carriage to destination or for such
treatment as will prevent its further deteroriation and loss of condition and value.

Ninth. All and singular the premises are true and within the admi ralty and maritime jurisdiction of the United States
and of this Honorable Court.

WHEREFORE the libelant prays that process in due form of law according to the course of this Honorable Court in
causes of admiralty and maritime jurisdiction may issue against the cargo laden on board said steamship Appam, and
that Hans Berg and any and all persons claiming any interest therein may be cited to appear and answer all and singular
the matters aforesaid; that the said cargo may be delivered to the libelant, and that libelant may have such other and
further relief in the premises as in law and justice he may be entitled to receive.

X., Y., and Z.,
Proctors for Libelant.

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPractice & ProcedureJurisdictionAdmiralty LawPractice & ProcedurePrize Proceedings

FOOTNOTES:
(n1)Footnote 1. Glass v. The Betsey, 3 U.S. (3 Dall.) 6, 1 L. Ed. 485 (1794) .

Provision is made by the Prize Act (§ 151 supra ) for the exercise of jurisdiction on a reciprocal basis in reference to
prizes taken by cobelligerent countries and brought into the territorial waters of the United States, and prizes captured
by the United States and taken in the territorial waters of a cobelligerent country consenting to exercise of jurisdiction
by the United States under the Act. See § 152 supra.

(n2)Footnote 2. L'Invincible, 14 U.S. (1 Wheat.) 238, 4 L. Ed. 80 (1816) .

(n3)Footnote 3. U.S. v. Peters 3 U.S. (3 Dall.) 121, 1 L. Ed. 535 (1795) .

(n4)Footnote 4. Talbot v. Janson, 3 U.S. (3 Dall.) 133, 1 L. Ed. 540 (1795) ; La Conception, 19 U.S. (6 Wheat.)
235, 5 L. Ed. 249 (1821) .

(n5)Footnote 5. The Estrella, 17 U.S. (4 Wheat.) 298, 4 L. Ed. 574 (1819) ; La Amistad De Rues, 18 U.S. 7 (5
Wheat.) 385, 5 L. Ed. 115 (1820) ; The Santissima Trinidad, 20 U.S. (7 Wheat.) 283, 5 L. Ed. 454 (1822) ; The Brig
Alerta v. Moran, 13 U.S. (9 Cranch) 359, 3 L. Ed. 758 (1815) ; British Consul v. The Nancy, Bee 73, F. Cas. 1898
(D.C. S.C. 1795).

(n6)Footnote 6. The Steamship Appam, 243 U.S. 124, 37 S. Ct. 337, 61 L. Ed. 633 (1917) .

(n7)Footnote 7. The Steamship Appam, N.6 supra.

(n8)Footnote 8. The Steamship Appam. N.6 supra.

Page 609
2-XI Benedict on Admiralty § 163



(n9)Footnote 9. La Amistad De Rues, N.5 supra.
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[Reserved]

§§ 164[Reserved]
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§ XII.syn Synopsis to Chapter XII: INTERNATIONAL MARITIME LIENS

§ 171. Maritime Liens in England

a. General

b. Salvage

c. Crew's Wages

d. Master's Wages and Disbursements

e. The Legal Position of Towage and Pilotage in the Law of Maritime Liens

f. Bottomry and Respondentia

g. The Damage Lien.

h. Crown Ships and Ships Belonging to Foreign States

i. Object of Attachment of a Maritime Lien

j. Enforcement of a Maritime Lien by an Action In Rem

k. Transfer of Maritime Liens

l. Ranking
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[i] Special Legislative Rights

[ii] Admiralty Marshal's Expenses

[iii] Costs of the Arresting Plaintiff

[iv] Possessory Liens Have Precedence Over Claims Subsequent to Possession

[v] Salvage Claims Have Precedence Over Prior Damage Claims

[vi] Damage Claims; But Damage Claimants Have Priority Over Earlier Salvage

[vii] Crew's and Master's Wages

[viii] Master's Disbursements

[ix] Bottomry

[x] Mortgages

[xi] Statutory Liens, i.e., Statutory Rights In Rem, Rank After Registered Mortgages

m. Extinction of Liens in English Maritime Law

n. Private International Law

§ 172. Maritime Liens in Sweden

a. General

b. The Object of Maritime Liens and the Liable Subject

[i] The Object of Maritime Lien

[ii] The Responsible Subject

c. Types of Claims Secured by Maritime Liens

d. Ranking of Liens

e. Extinction of Liens

f. Effects of a Forced Sale

g. Effects of Assignment of Claims or Sale of the Vessel

h. Rights to Retention

i. Maritime Liens on Cargo
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j. Liens in More than One Object, Subrogation, and Insurance

k. Jurisdiction and Related Matters

l. Private International Law Issues

§ 173. Maritime Liens in China

a. General

[i] Legislative Background

[ii] Legal System

[iii] Maritime Jurisdiction

[iv] The Maritime Code

b. Concept of Maritime Liens

c. Subject Matter of Maritime Liens

d. Claims Secured by Maritime Liens

e. Priority of Maritime Liens

[i] Ranking Among Maritime Liens, Ship Mortgages and Possessory Liens

[ii] Ranking Among Different Types of Maritime Claims

[iii] Ranking Among Maritime Claims of the Same Type

f. Transfer of Maritime Liens

g. Extinction of Maritime Liens

[i] Time Limit

[ii] Forced Sale by Court

[iii] Loss of Ship

h. Enforcement of Maritime Liens

[i] Arrest Provisions

[1] Scope of Vessels Subject to Arrest

[2] Application for Arrest and Provision of Security
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[3] Ship Arrest and Jurisdiction

[ii] Auction Regulations

i. Private International Law

[i] Qualification

[ii] Applicable Law of Maritime Liens

[iii] Applicable Law of the Claims Secured by Maritime Liens

j. Bibliography

§ 174. Maritime Liens in Australia

a. General

[i] Legislative Background

[ii] Legal System

[1] The Constitutional Framework

[2] Common Law System

[3] The Court Structure

[iii] Maritime Jurisdiction

[iv] The Admiralty Act 1988

[v] Jurisdiction

b. The Characteristics and History of Maritime Liens

c. Property to Which a Maritime Lien Attaches

d. Claims Secured by Maritime Liens

[i] Admiralty Act 1988 Definition of Liens:

[ii] Claims Which Do Not Constitute Maritime Liens

e. Priorities of Maritime Liens

[i] Overview of Priorities

[ii] Priorities Between Maritime Liens, Mortgages, Possessory Liens and Other Charges
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[iii] Priorities Between Different Types of Maritime Liens

[iv] Priorities Between Maritime Liens of the Same Type

[v] Costs

f. Transfer of Maritime Liens

[i] The Sale of the Vessel

[ii] The Judicial Sale of the Vessel

[iii] Shipwreck

g. Extinguishing a Maritime Lien

[i] Payment

[ii] Bail/security

[iii] Judicial Sale of the Vessel

[iv] Limitation Periods

[v] Abandonment of the Lien

[vi] Destruction of the Vessel

h. Enforcement of Maritime Liens: Arrest

i. Maritime Liens and the Conflict of Laws

By
Gotthard Gauci [Section 171]
Ake J. Fors [Section 172]
Henry H. Li [Section 173]
Dihuang Song [Section 173]
Alan Polivnick [Section 174]
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§ 171. Maritime Liens in Englandn1

a. General

One of the main features of Admiralty jurisdiction has, for a long time, been the right to proceed against the ship, i.e.,
the res, n2 itself. n3 There appears to be evidence that the in rem Admiralty action was utilised prior to the Elizabethan
era, and by the nineteenth century had become the predominant Admiralty procedure. n4 The maritime lien, which is
another feature of maritime law, is very closely linked to the action in rem.

At present, one may face some difficulty in dealing with maritime liens because of a slightly confusing use of
terminology. Liens in English maritime law can be categorised under two broad subheadings - maritime liens and
statutory liens. "Maritime liens" is a term used to refer to those liens which give rise to rights beyond a mere right of
action in rem. At times, this maritime lien has been referred to by using the continental law terminology of "privilege".
Indeed, in one leading case, The Tolten, Lord Scott L.J. described the maritime lien as follows:

"The essence of the privilege was and still is, whether in Continental or English law, that it comes
into existence automatically without any antecedent formality and simultaneously with the cause of
action and confers a true charge on the ship and freight of a proprietary nature in favour of the
'privileged' creditor. This charge goes with the ship everywhere, even into the hands of a purchaser for
value without notice and has a ranking with other maritime liens--all of which take precedence over
mortgages." n5

Maritime liens encompass damage negligently caused by a ship, salvage and crew's wages, money given on the security
of a bottomry bond, and funds provided on the security of a respondentia bond. Statute has given wages and
disbursements of the master the same status as seamen's wages, i.e., that of a maritime lien. n6

The term 'statutory lien' is used to refer to the rights created by statute in relation to some causes of action. The statute
here being referred to is the Supreme Court Act of 1981. n7 An example of such right of action in rem would be the
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case of a proceeding against a ship in relation to a mortgage. Such a cause of action would not give rise to a maritime
lien and, as will be seen below in relation to priorities, a maritime lien ranks ahead of a mortgage claim. There is a
degree of overlap between maritime liens and some statutory liens. n8 Indeed such items as salvage and damage done
by a ship give rise to both a traditional maritime lien as well as a statutory right in rem in terms of the Supreme Court
Act of 1981. A list of statutory rights in rem is contained in the Supreme Court Act of 1981, section 20.

The present day Admiralty Jurisdiction of the High Court in England and Wales is contained in Sections 20 to 24 of the
Supreme Court Act of 1981. Superimposed to an extent on this part of domestic legislation we find European
legislation, namely Council Regulation (EC) No. 44/201 of December 2000 on jurisdiction and the recognition and
enforcement of judgments in civil and commercial matters. n9 This regulation supersedes as between member states of
the European Union (excluding Denmark) the Brussels Convention on Jurisdiction and the Enforcement of Judgments
in Civil and Commercial Matters 1968. n10

Another feature of Admiralty jurisdiction relates to the arrest of a vessel; the law relating to the arrest of a vessel is
contained in Part 61 of the Civil Procedure Rules. n11 Section 21 (3) of the Supreme Court Act 1981 recognises the
efficacy and importance of a maritime lien:

"In any case in which there is a maritime lien or any charge on any ship, aircraft or other property for the amount
claimed, an action in rem may be brought in the High Court against that ship, aircraft or property."

The maritime liens and the statutory rights in rem in maritime law can be distinguished from the common law and
equitable liens in English commercial law. n12 The common law lien is the possessory lien which is also applicable in
admiralty law in the case of a ship-repairer n13 and a salvor n14 who have retained possession of the maritime property
repaired or salved, as the case may be. The statutory right in rem and the maritime lien are not dependent on possession,
whereas the possessory lien, as the name itself indicates, is exclusively dependent on possession. An example of an
equitable lien would be the privilege of the seller of land to secure the price. n15

Maritime Liens can be grouped in two different categories:

(a) Rewards for Benefit;

Under this category, one would include the following:

(i) salvage;

(ii) wages of Crew;

(iii) wages and disbursements of the master;

(iv) money given on the security of a bottomry bond;

(v) money given on the security of a respondentia bond.

(b) Damages for Wrongs.

b. Salvage

Salvage in traditional English maritime law is made up of three essential elements:
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(1) danger; n16

(2) voluntariness; n17

(3) success. n18

Whereas the first two elements present no serious difficulty vis-a-vis the concept of maritime liens, the third issue may
cause some problems. Lloyd's Open Form of Salvage Agreement 1980 [LOF 1980], the Salvage Convention 1989,
Lloyd's Open Form of Salvage Agreement 1990 [LOF 1990], Lloyd's Open Form of Salvage Agreement 1995 [LOF
1995] and LOF 2000 contain an exception to the rule of "no cure, no pay" also normally applicable in the case of the
general rules of maritime salvage. n19 The Salvage Convention is now incorporated in Schedule 11 of the Merchant
Shipping Act 1995. n20 This exception is now provided for in article 14 of the 1989 Salvage Convention. n21

The special compensation n22 referred to in article 14 gives rise to a remuneration which goes beyond the salvage
award acceptable for the ordinary maritime law of salvage. The question that arises is whether there is any possibility of
a maritime lien arising in relation to that part of the salvage award which constitutes special compensation. It is here to
be noted that the parties to an LOF 1990 and 1995 contractually agree to create a maritime lien in Clause 5(a) and 6 (a)
of the agreements. However, on the basis of accepted contractual principles, this provision would have no effect on third
parties who may have a recognised ranking on the vessel. One could moreover argue that special compensation for
salvage compensation does not fit within the framework of the traditional maritime lien for salvage, and there would
seem to be no grounds for widening the ambit of applicability of the maritime lien. The same argument can probably be
applied to that part of the salvage agreement which constitutes the enhancement relating to the salvage of environmental
liabilities for the purpose of Article 13 of the 1989 International Convention on Salvage. n23

c. Crew's Wages

Wages of seamen have long been recognised as giving rise to a maritime lien. n24 Statute protects this lien in the sense
that it is not possible for a member of crew to give up his lien for wages. n25 In The Fairport, n26 it was held that the
master and crew were entitled to receive, out of the proceeds of the funds in Court, their wages accruing before and after
the issue of the writ. In The Ever Success, n27 it was held that where a master or seaman renders service to the ship, he
is entitled to a maritime lien in respect of wages irrespective of "whether or not the owner of the vessel has authorised
his service unless he is guilty of some fraud or knows that he is not authorised to act as master or seaman, as the case
may be." n28

d. Master's Wages and Disbursements

In early law, there would appear to have been no lien on a vessel for the master's wages and disbursements. n29 There
were some cases, however, which would support the possibility of the existence of a maritime lien in relation to
disbursements. n30 Legislative intervention, presently enshrined in section 41 of the Merchant Shipping Act of 1995
n31 puts the master's wages and disbursements on a par with a traditional maritime lien. n32

e. The Legal Position of Towage and Pilotage in the Law of Maritime Liens

There have been some old cases where it was indicated that towage could give rise to a maritime lien. n33 However,
this reasoning was not upheld in later cases. n34 The exact position of pilotage is still doubtful. n35 However, as will be
seen below, there is no doubt that, in terms of the Supreme Court Act 1981, these two matters give rise to a right of
action in rem.

f. Bottomry and Respondentia

A good description of bottomry and respondentia and their legal implications is the following:
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"Bottomry is a contract in the nature of mortgage on a ship, a ship and her freight, or a ship and her freight and cargo,
whereby the master, in case of necessity, and in the absence of other credit, borrows money at interest on the security of
the property hypothecated in order to enable the ship to continue her voyage, repayment depending on her safe arrival.
Where the cargo only is hypothecated, the contract is termed respondentia. A maritime lien attaches to the property
subject to the bond. The lien continues as long as the property exists in specie, and in the case of salvage, attaches to the
very last plank." n36

Bottomry and respondentia are no longer in use; by their nature they were of importance for the master to acquire
financing at a time of necessity and at a time when instant communication with the owner was impossible.

g. The Damage Lien.

Not all damage caused by a ship gives rise to a maritime lien. To use a description which personifies the ship, the ship
itself must be negligent in the cause of the loss, in the sense that the owner or demise charterer n37 must be directly or
vicariously liable for the loss. The position has been explained in the following words:

"Whereas it is clearly established that a maritime lien for damage is founded on fault, there has existed less certainty
about the associated question as to whether the fault must be attributable, either directly or vicariously, to the owner of
the ship at the time when the cause of action arose. The view which has ultimately prevailed is that the personal liability
of a res owner is a condition precedent to the accrual of a damage lien." n38

Moreover, the vessel must itself be the medium causing the damage. In the leading case of Currie v. M'Knight, n39 a
Scottish case decided by the House of Lords, it was held that there was no maritime lien against the Dunlossit whose
crew had caused damage to another vessel; the damage was not caused by the Dunlossit's crew in the course of
navigation, but was done with the objective of eliminating an obstacle which hindered the Dunlossit from commencing
her trip. It is expressly stated in the judgment that British law on this point is the same both in terms of English law as
well as Scottish law. n40

The "fault" requisite in the case of a damage lien creates one particular problem in the case of strict liability for
ship-source oil pollution damage in terms of the International Convention on Civil Liability for Oil Pollution Damage
1992. n41 The latter Convention is implemented into English law by the Merchant Shipping Act 1995. n42 It can be
said that a cause of action based on strict liability for oil pollution damage does not give rise to a maritime lien; on the
other hand, there is a statutory right of action in rem n43 in this case on the basis of the Supreme Court Act 1981.
Pursuance of such a claim without relying on the proof of causative direct or vicarious liability based on negligence of
the shipowner would rule out the attachment of a maritime lien. In The Utopia, n44 the Privy Council had stated:

"The foundation of a maritime lien is the negligence of the owners or their servants at the time of the
collision and, if that is not proved, no lien comes into existence and the ship is no more liable than any
other property which the owners at the time of the collision may have possessed."

Another argument for excluding the attachment of a maritime lien in such a case is that in the case of a claim based on
the strict liability imposed on a shipowner by the 1992 International Convention on Civil Liability for Oil Pollution
Damage, a claimant is not likely to feel the necessity of a lien since he/she can usually rely on compulsory insurance. It
may here be noted that the 1993 International Convention on Maritime Liens and Mortgages, n45 in Article 4, provides
inter alia in relation to oil pollution that liability which is based on strict liability and compulsory insurance does not
give rise to a maritime lien.

The maritime lien for damages can be linked to the concept of maritime limitation of liability. n46 Both for the purposes
of a maritime lien as well as for the purpose of limitation of liability, the law is arguably personifying the ship and
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giving her a legal personality. n47 The maritime lien attaches wherever the ship travels and notwithstanding any transfer
of the vessel to third parties. n48 Similarly, limitation of liability, to an extent, involves a personification of the
offending vessel in that the limit of liability is linked to the tonnage of the vessel and not to the financial position of its
owner.

Whereas there is no doubt that a maritime lien attaches on account of property damage caused by a ship, there is
considerable doubt as to whether loss of life or personal injury caused by the negligence of a shipowner or his servant in
the operation of the vessel causing the damage gives rise to a maritime lien for the purposes of English law. n49 On the
other hand, there is no doubt that there is a statutory right in rem in terms of Section 20(2)(f) of the Supreme Court Act
1981.

h. Crown Ships and Ships Belonging to Foreign States

No maritime lien attaches to Crown ships. n50 The legal position is now dealt with in Section 29(1) of the Crown
Proceedings Act 1947, n51 which provides:

"Nothing in this Act shall authorise proceedings in rem in respect of any claim against the Crown, or the arrest,
detention or sale of any of Her Majesty's ships or aircraft, or of any cargo or other property belonging to the Crown, or
give to any person any lien on any such ship, aircraft, cargo or other property."

Reference may also be made to Section 24(c) of the Supreme Court Act 1981 which prohibits proceedings in rem
against ships, aircraft, hovercraft, cargo or other property belonging to Her Majesty.

In relation to property belonging to a foreign sovereign or a foreign government, it was previously held that such
property was immune from proceedings in every case, even where the property, e.g., the vessel, was being used for
commercial purposes. n52

The legal position was changed in the United Kingdom after the coming into force of the State Immunity Act 1978, n53
a statute enacted in accordance with European legislation. Section 10 of the State Immunity Act provides:

"A State is not immune as respects:

(a) an action in rem against a ship belonging to that State; or

(b) an action in personam for enforcing a claim in connection with such a ship, if at the time when the
cause of action arose, the ship was in use or intended for use for commercial purposes."

i. Object of Attachment of a Maritime Lien

A lien, in the case of a lien for damage, attaches to the vessel that caused the damage. In the case of salvage, the lien
would extend also to the cargo and freight. The range of objects of attachment of a maritime lien has been extended by
the Hovercraft Act of 1968, n54 which in section 2 (2) provides:

"Subject to subsection (3) of this section, the law relating to maritime liens shall apply in relation to hovercraft and
property connected with hovercraft as it applies in relation to ships and property connected with ships, and shall so
apply notwithstanding that the hovercraft is on land at any relevant time."

j. Enforcement of a Maritime Lien by an Action In Rem

A number of maritime claims can, in terms of the Supreme Court Act 1981, be proceeded with either by an action in
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rem or by an action in personam. n55 When compared to an action in personam, the action in rem has a number of
advantages, of which the following can be listed: 1) there is a right to arrest the vessel subsequent to the issue of the
claim form; n56 2) the claimant becomes a secured creditor upon issuance of the claim form; n57 and 3) the in rem
proceedings may result in the res being sold by the Admiralty Marshal to a purchaser who acquires with a clean title.
n58 It has been said that an appearance by a defendant in an action in rem "forms the basis of an action in personam,
and the action continues as both in personam and in rem." n59

The question arises whether the parties to an action in rem are the same as those in the action in personam. The answer
depends on whether one subscribes to the personification theory or the procedural theory. In The Indian Grace (No. 2),
n60 the House of Lords did not adopt the personification theory and was of the view that the fiction that the ship was a
defendant in legal proceedings was discarded and held that for the purposes of section 34 of the Civil Jurisdiction and
Judgments Act 1984, n61 an action in rem is an action against the owners from the moment that the Admiralty Court is
seised of the jurisdiction. n62 The question which necessarily arises at this stage is whether an unsatisfied judgment in
personam would exclude subsequent proceedings in rem and vice-versa. If one adopts the procedural theory, as was the
case in The Indian Grace (No. 2), that the in rem action is merely a device to bring the real defendant into court, the
answer is that the existence of the two proceedings would be against the same person and the subsequent action should
not proceed. However, once there is a judgment in rem, where the claim is privileged with a maritime lien, a party may
further proceed with an action in personam in respect of the unsatisfied part of the claim; n63 in the case of The Irina
Zharkikh, n64 Young, J., in the New Zealand High Court stated that "as a matter of authority as well as logic, the rule
that an unsatisfied in personam judgment does not exclude a subsequent in rem claim applies, by way of analogy, in the
case of an unsatisfied arbitral award." n65

As stated earlier, the Admiralty jurisdiction of the High Court is delineated in the Supreme Court Act of 1981. This
statute was preceded by the Administration of Justice Act of 1956 n66 which also inter alia dealt with Admiralty
jurisdiction. Part I, which dealt with Admiralty jurisdiction in England and Wales, was repealed by section 152(4) of the
Supreme Court Act 1981, and insofar as England and Wales are concerned, sections 20 to 24 of the Supreme Court Act
1981 apply in relation to Admiralty jurisdiction. n67 The main part of the Supreme Court Act of 1981 which deals with
Admiralty jurisdiction is Section 20 of that statute which provides in subsection (2) n68 for the Admiralty jurisdiction of
the High Court n69 in the following cases:

(a) "any claim to the possession or ownership of a ship or to the ownership of any share therein"; n70

(b) "any question arising between the co-owners of a ship as to possession, employment or earnings of
that ship"; n71

(c) "any claim in respect of a mortgage of or charge on a ship or any share therein;" n72

(d) "any claim for damage received by a ship"; n73

(e) "any claim for damage done by a ship"; n74

(f) "any claim for loss of life or personal injury sustained in consequence of any defect in a ship or in her
apparel or equipment, or in consequence of the wrongful act, neglect or default of -

(i) the owners, charterers or persons in control or possession of a ship; or

(ii) the master or crew of a ship, or any other person for whose wrongful acts, neglects or
defaults the owners, charterers, or persons in possession or control of a ship are
responsible,
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being an act, neglect or default in the navigation or management of the ship, in the loading, carriage or
discharge of goods on, in or from the ship, or in the embarkation, carriage or disembarkation of persons
on, in or from the ship;"

(g) "Ant claim for loss of or damage to goods carried in a ship;" n75

(h) "any claim arising out of any agreement relating to the carriage of goods in a ship or to the use or hire
of a ship"; n76

(j) "any claim -

(i) under the Salvage Convention 1989;

(ii) under any contract for or in relation to salvage services; or

(iii) in the nature of salvage not falling within (i) or (ii) above;

or any corresponding claim in connection with an aircraft;" n77

(k) "any claim in the nature of towage in respect of a ship or an aircraft;" n78

(l) "any claim in the nature of pilotage in respect of a ship or an aircraft;"

(m) "any claim in respect of goods or materials supplied to a ship for her operation or maintenance"; n79

(n) "any claim in respect of the construction, repair or equipment of a ship or in respect of dock charges
or dues"; n80

(o) "any claim by a master or member of the crew of a ship for wages (including any sum allotted out of
wages or adjudged by a superintendent to be due by way of wages)"; n81

(p) "any claim by a master, shipper, charterer or agent in respect of disbursements made on account of a
ship"; n82

(q) "Any claim arising out of an act which is or is claimed to be a general average act";

(r) "any claim arising out of bottomry";

(s) "any claim for the forfeiture or condemnation of a ship or of goods which are being or have been
carried, or have been attempted to be carried, in a ship, or for the restoration of a ship or any such goods
after seizure, or for droits of Admiralty". n83

Article 21 of the Supreme Court Act of 1981 provides that "[s]ubject to section 22, an action in personam may be
brought in the High Court in all cases within the Admiralty jurisdiction of that court." The same article furthermore
provides for in rem action in the cases specified in subsections (a), (b), (c), and (e) to (s) of section 20(1), and in the
cases of a maritime lien or other charge. Provision is made in the same section for proceedings in rem against a
sister-ship within the parameters specified in the said section. n84

k. Transfer of Maritime Liens n85
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The general traditional rule appears to have been for a long time that a maritime lien is not assignable with an exception
being made in the case of a bottomry bond. n86 However, there would appear to be no real grounds for this restriction
and further exceptions can be cited. One case would be the case of subrogation of an underwriter to the rights of the
assured in terms of Section 79 of the Marine Insurance Act 1906. n87 A lien would also be transferable when payment
of wages is made to crew by a third party with the consent of the court. n88 In The Petone, n89 Hill, J., did not express
an opinion as to whether the contractual assignment of a claim could involve the transfer of a maritime lien. n90

l. Ranking n91

When, after an action in rem, a ship is sold under the authority of the court and the funds are not sufficient to meet the
claims, a procedure of ranking is effected. Subject to the overall discretion of the court, n92 prioritisation of claims
normally follows the following pattern.

[i] Special Legislative Rights n93

In The Emilie Millon, n94 the Court of Appeal stated that the Mersey Docks and Harbours Board had a right to detain a
vessel in terms of Section 253 of the Mersey Dock Consolidation Act 1858, in relation to dock tonnage rates and
harbour dues even though the master and crew had a judgment in their favour in respect of a lien for wages and the
vessel had been sold by private treaty after an attempt to sell by auction had failed.

In The Charger, n95 Mr. Justice Karminski held that the power of sale for reimbursement of harbour authorities under
section 44 of the Harbour, Docks and Piers Clauses Act 1847 did not fall within the ambit of priorities - it was a right of
detention and sale.

In The Queen of the South, n96 Mr. Justice Brandon held that the Port of London Authority could exercise their
statutory right of detention on condition that the Admiralty Marshal's custody was not interfered with. Mr. Justice
Brandon did not decide on the question of priorities but suggested that, if all interested parties did not object, the
Admiralty Marshal should pay all rates in respect of which the dock or harbour authorities had power of detention and
sale, and include these with his sale expenses. n97

In The Sierra Nevada, n98 after sale of the vessel and after the vessel was no longer in the possession of The Clyde
Navigation Trustees, Lord Fleming held that, in relation to the proceeds of sale of the vessel, the Clyde Navigation
trustees had priority over mortgagees in relation to harbour dues. n99

[ii] Admiralty Marshal's Expenses n100

This could include the amount due to classification societies. n101 In The Jogoo, n102 Mr. Justice Sheen refused a
request by cargo-owners for a declaration that the expenses of discharging the cargo incurred by them should rank with
the Admiralty Marshal's expenses and charges.

[iii] Costs of the Arresting Plaintiff n103

[iv] Possessory Liens Have Precedence Over Claims Subsequent to Possession n104

But possessory liens rank after maritime liens already attaching. n105

[v] Salvage Claims Have Precedence Over Prior Damage Claims n106

Salvage claims rank before wages, whether the wages were earned before or after the salvage. n107 Salvage also ranks
ahead of master's disbursements whether earned before or after the salvage. n108
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[vi] Damage Claims; But Damage Claimants Have Priority Over Earlier Salvage n109

Damage liens, unless interrupted by a salvage claim, rank pari passu amongst themselves. n110

[vii] Crew's and Master's Wages

Crew's and master's wages are said normally to rank after damage claims. However, in The Ruta, n111 the Court ranked
wages ahead of damages. Mr. Justice Steel stated: "In my judgment, the decisive factor in resolving the present issue is
the fact that the wages' claimants have no alternative forms of redress. As I see it, the owners of Ruta are
insolvent...where the only remedy open to the wages' claimants is recovery from the proceeds of sale, considerations of
public policy justify according to them a very high level of priority. I have in mind not only the general concern for the
mariner's interest but also the practical implications of making a wages' claimant subordinate to a damage lienor."

On the same level as crew wages, one would include the crew's claim for subsistence for the period between the
termination of service on the ship and the return home and the expense of the trip back home. n112 The master's wages
rank pari passu with the wages of the crew. n113

In The Turiddu, n114 it was held that wages would rank ahead of a mortgage, despite the fact that in that case the crew
had given instructions that an allotted part of their salary should be sent home. n115

[viii] Master's Disbursements n116

[ix] Bottomry n117

[x] Mortgages n118

Mortgages do not have priority over maritime liens. There are said to be two types of mortgages in English maritime
law - legal mortgages and equitable mortgages. It used to be said that mortgages which have been registered give rise to
a legal mortgage whereas unregistered mortgages give rise to an equitable mortgage; legal mortgages are effective
against third parties whereas unregistered mortgages used to be said to be ineffective in this respect. However, this
distinction was not completely upheld in a recent case decided by a Court of first instance - The Shizelle n119- where it
was held that the unregistered mortgage in that case was to be considered as a legal mortgage with the effect that it was
enforceable against a purchaser of the vessel without notice of that mortgage. n120 Legal mortgages are preferred to
equitable mortgages n121 and amongst themselves registered mortgages rank according to the date of registration in
accordance with the maxim prior in tempore, potior in iure. n122

[xi] Statutory Liens, i.e., Statutory Rights In Rem, Rank After Registered Mortgages n123

Registered mortgages rank before statutory rights in rem. n124 A statutory right in rem is created as from the date of
issue of the writ and not from the moment of arrest of the vessel. n125 Although there is no doubt that the general rule
is that maritime liens rank ahead of statutory rights in rem, if a claim which gives rise to a maritime lien is enforced by
an action in rem against a sister-ship in terms of the provisions of the Supreme Court Act 1981, then the plaintiff's claim
will only rank as a statutory right in rem; the reason is that a maritime lien can be enforced as such only against the ship
in respect of which it arises. There is however no direct authority for this view; the point was raised but not decided in
The Leoborg (No. 2). n126 The Judge in that case indicated that this view was attractive. n127

The order of ranking as described above can be departed from if the court decides so on the basis of equitable grounds.
n128 This situation is illustrated by the case of The Bangor Castle n129 where a mortgagee's claim took priority over a
master's lien for wages when the master himself was personally one of the guarantors of the mortgage debt.

Page 625
2-XII Benedict on Admiralty § 171



m. Extinction of Liens in English Maritime Law

Causes of extinction of maritime liens are said to include:

(i) the equitable doctrine of laches, which now applies where no specific time-limit is provided for in the
statute. n130 In The Europa, n131 it was stated that:

"A maritime lien follows the ship into whosoever hands she may pass, and may be
enforced after a considerable lapse of time; but, to effect the rights of third persons,
reasonable diligence in its enforcement must be used, otherwise the lien may be lost."

(ii) Statutory time bars. Reference will here be made to the extinction of both maritime liens as well as
statutory rights in rem. Section 190 of the Merchant Shipping Act 1995 n132 provides for a two year
extendable time-limit in relation to the enforcement of any claim or lien against a ship or her owners 'in
respect of damage caused by the fault of that ship to another ship, its cargo or freight or other property on
board that ship'. The time-bar in relation to salvage is two years from the day of termination of the
salvage operations. n133 The general time-bar for tort claims is six years. n134 Claims relating to
personal injury or loss of life are barred by a period of two years if the claim relates to a collision
between vessels, n135 or by a period of three years n136 if the personal injury arises as a result of a
collision between a vessel and an object which is not held to be a vessel, e.g., a jet-ski. n137

An action for wages would be time-barred after a period of six years. n138 In relation
to actions for oil pollution damage based on sections 153 and 154 of the Merchant
Shipping Act 1995, n139 section 162 provides that no action shall be entertained unless
commenced 'not later than three years after the claim arose nor later than six years after
the occurrence or first of the occurrences resulting in the discharge or escape by reason of
which the liability was incurred.' The International Convention on the Establishment of an
International Fund for Compensation for Oil Pollution Damage of 1992, applied in
English law by the Merchant Shipping Act 1995, applies a similar limitation in Article 6
thereof; however, the right of indemnification of the shipowner or guarantor is
specifically made contingent on knowledge about proceedings under the International
Convention on Civil Liability for Oil Pollution Damage of 1992, n140, Where the Hague
Rules n141 or Hague-Visby Rules n142 are applicable in relation to a cargo claim, the
time-bar is one year; where the Hamburg Rules n143 are applicable, the period is two
years. n144 Claims to which the Athens Convention of 1974 n145 applies are time-barred
by the lapse of two-years. n146 Mortgage claims are time-barred by the period of twelve
years. n147

(iii) Agreement n148

(iv) Sale to Individual enjoying Immunity of Suit. n149

(v) Sale by Order of Court. n150

(vi) Capture of the Vessel. n151

(vii) Loss or Destruction of Res. n152

In The Blitz, n153 Mr. Justice Sheen in the Admiralty Court referred to the question as to whether a maritime lien
survives a sale by a harbour authority under section 44 of the Harbours, Docks and Piers Clauses Act 1847. n154 After
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acknowledging that this problem raises difficult issues, the judge did not express an opinion on the matter. n155

n. Private International Law

Since a ship is likely to travel between different ports within different jurisdictions, it is quite possible that problems of
private international law will arise in relation to maritime liens. This is particularly the case since the law of maritime
liens varies from one jurisdiction to another. It has been stated in one of the leading textbooks on maritime liens that the
general rule in English maritime law is that the existence of the maritime lien is treated as being governed by the lex
fori, on the basis that a maritime lien is a matter of procedure and not one of substance. n156 This rule would mean that
the English Admiralty Court would recognise only those liens accruing under English law as the lex fori. This view is
likely to be criticised as being too restrictive. The contrary view would commence from the premise that a maritime lien
is a substantive right and in such a case a law other than the lex fori may be applicable. For example, it could be the case
that if in terms of the law governing the contract a cargo claim gives rise to a maritime lien, the Admiralty Court could
decide that, in terms of private international law, that foreign maritime lien should be recognised as such. Support for
this view in English law is at best scant and one may here refer to the case of The Colorado. n157 Probably this view is
now untenable after the majority decision of the Judicial Committee of the Privy Council in the case of The Halcyon
Isle, n158 where Lord Diplock specifically stated:

"In their Lordships' view the English authorities upon close examination support the principle that, in the application of
English rules of conflict of laws, maritime claims are classified as giving rise to maritime liens which are enforceable in
actions in rem in English Courts where and only where the events on which the claim is founded would have given rise
to a maritime lien in English law, if those events had occurred within the territorial jurisdiction of the English Court."
n159

Questions as to the ranking of claims and other procedural matters are obviously matters reserved for the lex fori in
terms of the rules of private international law applied by English Courts. n160

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawMaritime LiensEnforcementAdmiralty LawMaritime LiensNatureAssignabilityAdmiralty LawMaritime
LiensNatureJurisdictionAdmiralty LawMaritime LiensNatureProperty Subject to LienAdmiralty LawMaritime
LiensPriority & SourcesContractsGeneral OverviewAdmiralty LawMaritime LiensPriority &
SourcesContractsBottomryAdmiralty LawMaritime LiensPriority & SourcesContractsSalvage LiensAdmiralty
LawMaritime LiensPriority & SourcesContractsShip MortgagesAdmiralty LawMaritime LiensPriority &
SourcesContractsWagesAdmiralty LawMaritime LiensPriority & SourcesGeneral Average & SalvageAdmiralty
LawMaritime LiensPriority & SourcesTort

FOOTNOTES:
(n1)Footnote 1. This section is written by Gotthard Gauci LLD, LLM, PhD, Lecturer in Maritime Law, School of Law
and Social Science, University of Plymouth, England.

(n2)Footnote 2. The term "res" is here being used to refer to ship, cargo and freight [See D.R. Thomas, Maritime
Liens (Stevens & Sons, London 1980, p. 12].

(n3)Footnote 3. See, Wiswall, F.L., The Development of Admiralty Jurisdiction and Practice since 1800,
Cambridge University Press 1970, p. 155.

(n4)Footnote 4. Wiswall, F.L., op. cit., p. 155.

(n5)Footnote 5. 1946 P. 135, 150.
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(n6)Footnote 6. See section 41 of the Merchant Shipping Act 1995 [1995 c. 21] which provides:

"The master of a ship shall have the same lien for his remuneration, and all disbursements or liabilities properly made
or incurred by him on account of the ship, as a seamen has for his wages." See also D.R. Thomas, Maritime Liens, at p.
200 and The Mary Anne 1865 L.R. 1 A & E 8.

(n7)Footnote 7. [1981 c. 54].

(n8)Footnote 8. See Jackson, D.C., Enforcement of Maritimet Claims, LLP, 4[th] Edition, 2005, paragraph 18.13.

(n9)Footnote 9. Official Journal L012, 16/01/2001, P. 0001--0023.

(n10)Footnote 10. See also The Lugano Convention on Jurisdiction and the Enforcement of Judgments in Civil and
Commercial Matters 1988.

(n11)Footnote 11. These rules are available at http://www.dca.gov.uk. See further, Admiralty Claims Practice
Direction [http://www.dca.gov.uk].

(n12)Footnote 12. See The Feronia (1868) (Law Times Reports, Vol. 17, p. 619, at p. 621 where reference is made
to The Bold Buccleugh [7 Moo. P.C. 267].

(n13)Footnote 13. See The Narada [1977] 1 Lloyd's Rep. 256 , and The Gregos [1985] 2 Lloyd's Rep. 347 .

(n14)Footnote 14. See McGuffie, K.C., Kennedy's Civil Salvage [Fourth Edition, London, Stevens & Sons Ltd,
1958], p. 373.

(n15)Footnote 15. See also Goode, R.M., Commercial Law [Penguin Books, London 1995], pp. 669-670.

(n16)Footnote 16. See The Phantom (1866) L.R. 1 A & E 58; The Charlotte (1848) 3 W. Rob. 68; The Viscount
(1966) 1 Lloyd's Rep. 328 ; The Helenus and the Montagua (1982) 2 Lloyd's Rep. 261 ; The North Goodwin No. 16
(1980) 1 Lloyd's Rep. 71 .

(n17)Footnote 17. See The Neptune 1824 1 Hagg's Rep. 227; The Albionic (1942) P. 81; The San Demetrio (1941)
69 LL.L. Rep. 5.

(n18)Footnote 18. See Brice, G., Maritime Law of Salvage, paragraph 1.01.

(n19)Footnote 19. See also: Vincenzini, E., International Salvage Law [Lloyd's of London Press], 1992; Allen, M.,
The International Convention on Salvage and LOF 1990, Journal of Maritime Law and Commerce, 1991, pp. 119-129;
Gaskell, N., LOF 1990, Lloyd's Maritime and Commercial Law Quarterly, 1991, pp. 104-123.

(n20)Footnote 20. [1995 c.21]

(n21)Footnote 21. Article 14 of the Salvage Convention provides:

"Special Compensation

(1) If, the salvor has carried out salvage operations in respect of a vessel which by itself or its cargo
threatened damage to the environment and has failed to earn a reward under Article 13 at least
equivalentto the special compensation assessable in accordance with this Article he shall be entitled to
special compensation from the owner of that vessel equivalent to his expenses as herein defined.

(2) If, in the circumstances set out in paragraph 1, the salvor by his salvage operations has prevented
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or minimised damage to the environment, the special compensation payable by the owner to the salvor
under paragraph 1 may be increased up to a maximum of 30% of the expenses incurred by the salvor.
However, the Tribunal, if it deems it fair and just to do so and bearing in mind the relevant criteria set
out in Article 13, paragraph 1, may increase such special compensation further, but in no event shall the
total increase be more than 100% of the expenses incurred by the salvor."

See als o the SCOPIC clause referred to in LOF 2000.

(n22)Footnote 22. See The Nagasaki Spirit [1997] 1 Lloyd's Rep. 323 .

(n23)Footnote 23. Similar problems have arisen in relation to general average - see the amendments made in 1994
to the York Antwerp Rules, and in Marine Insurance - see the Institute Time Clauses Hulls 1/11/95. See further the
York Antwerp Rules 2004 and the International Hull Clauses 1/11/03.

(n24)Footnote 24. The Sydney Cove [1815] 2 Dods. 11.

(n25)Footnote 25. The Merchant Shipping Act 1995, section 39(1). See also section 39(2).

(n26)Footnote 26. [1966] 2 All E.R. 1926.

(n27)Footnote 27. [1999] 1 Lloyd's Rep. 824 .

(n28)Footnote 28. Loc. cit., at p. 830.

(n29)Footnote 29. Price, G., The Law of Maritime Liens [Sweet and Maxwell, London, 1940], p. 63.

(n30)Footnote 30. Id.

(n31)Footnote 31. [1970 c. 36].

(n32)Footnote 32. Section 41 of the Merchant Shipping Act 1995 provides:

"The master of a ship shall have the same lien for his remuneration, and all disbursements or
liabilities properly made or incurred by him on account of the ship, as a seaman has for his wages."

(n33)Footnote 33. See, The La Constancia (4 N. of C. 512) and The Feronia (1868) L.R. 2 A & E 65. For a
discussion on towage and its position in this area of maritime law, see Tetley, W., Liens for Towage Freight, Journal of
Maritime Law and Commerce, Vol. 15, No. 2, April 1984, pp. 199-209.

(n34)Footnote 34. Westrup v. Great Yarnmouth Co (1889) 43 Ch. D. 241; The Ambatielos and The Cephalonia
[1923] P. 68.

(n35)Footnote 35. There is no direct authority as to whether or not pilotage claims give rise to a maritime lien; it
has recently been stated that a Court is likely to decide that there is no maritime lien in respect of such claims. [Meeson
N., Admiralty Jurisdiction and Practice, Third Edition, paragraph, 2.99].

(n36)Footnote 36. Price, G., The Law of Maritime Liens, p. 28.

(n37)Footnote 37. The Lemington 1874 Asp. Mar. Law Cas. 475.

(n38)Footnote 38. Thomas D.R., Maritime Liens, paragraph 210.
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(n39)Footnote 39. [1897] A.C. 97.

(n40)Footnote 40. Id., at p. 104, per Lord Watson. See also The Rama [1996] 2 Lloyd's Rep. 281 , where at p. 293,
Clarke J. states that to qualify as a maritime lien three criteria must be satisfied: "1. the damage must be caused by
something done by those engaged in the navigation or management of the ship in a physical sense; 2. the ship must be
the actual or noxious instrument by which the damage is done; and 3. the damage must be sustained by a person or
property external to the ship."

(n41)Footnote 41. Reserved for future use.

(n42)Footnote 42. See also section 152 et seq. of the 1995 statute.

(n43)Footnote 43. See, infra, at n. 74.

(n44)Footnote 44. [1893] A.C. 492,499.

(n45)Footnote 45. In force 5 September 2004. As at the time of writing, UK is not a state party.

(n46)Footnote 46. See The Tolten, supra, at p. 149.

(n47)Footnote 47. But see The Indian Grace [1998] 1 Lloyd's Rep. 1 , where the House of Lords decided that for
the purposes of section 34 of the Civil Jurisdiction and Judgments Act 1982, "an action in rem is an action against the
owners from the moment that the Admiralty Court is seized with jurisdiction."

(n48)Footnote 48. See, however, below, in relation to ships sold by order of the court.

(n49)Footnote 49. See Teltey, W., Maritime Liens and Claims [Business Law Communications Ltd, London,
1980], pp. 169-170.

(n50)Footnote 50. See The Scotia [1903] A.C.501, The Neptune [1919] P. 17, and The Tervaete [1922] P. 259.

(n51)Footnote 51. [11 & 12 Geo. 6, c. 44].

(n52)Footnote 52. The Parlement Belge [1880] 5 P. 197 .

(n53)Footnote 53. [1978 c. 33].

(n54)Footnote 54. [1968 c. 59].

(n55)Footnote 55. There is no bar in English law to the pursuance of an action in rem concurrently with an action
in personam; see Jackson, D.C., Enforcement of Maritime Claims, 4[th] Edition, paragraph 10.84.

(n56)Footnote 56. Civil Procedure Rules, § 61.5.

(n57)Footnote 57. Meeson, N., Admiralty Jurisdiction and Practice, 3[rd] Edition, paragraph 3.12.

(n58)Footnote 58. See The Acrux [1962] 1 Lloyd's Rep. 405 , and The Cerro Colorado [1993] 1 Lloyd's Rep. 58 .

(n59)Footnote 59. See Jackson, D.C., Enforcement of Maritime Claims, 3rd Edition, §9.47.

(n60)Footnote 60. [1998] 1 Lloyd's Rep. 1 .

(n61)Footnote 61. Section 34 provides: 'No proceedings may be brought by a person in England and Wales or
Northern Ireland on a cause of action in respect of which a judgment has been given in his favour in proceedings
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between the same parties, or their privies, in a court in another part of the United Kingdom or in a court of an overseas
country, unless that judgment is not enforceable or entitled to recognition in England and Wales or, as the case may be,
in Northern Ireland.'

(n62)Footnote 62. Loc. cit., page 10.

(n63)Footnote 63. See Nelson v. Crouch (1863) L.J.C.P. 46.

(n64)Footnote 64. [2001] 2 Lloyd's Rep. 319 .

(n65)Footnote 65. Loc. cit., at 328.

(n66)Footnote 66. [4 & 5 Eliz. 2., c. 46].

(n67)Footnote 67. It is to be noted that the provisions of the International Convention for the Unification of Certain
Rules Relating to the Arrest of Sea-Going Vessels were largely implemented into English law by the said
Administration of Justice Act 1956.

(n68)Footnote 68. See also Section 20(3) and other provisions of the Supreme Court Act 1981 as amended.

(n69)Footnote 69. The Admiralty jurisdiction of an Admiralty County Court is specified in section 27 of the
County Courts Act 1984 [1984 c. 28].

(n70)Footnote 70. See The Jupiter [1925] All E.R. 203.

(n71)Footnote 71. See The Nelly Schneider [1878] 3 P. 152 ; The Vanessa Ann [1985] 1 Lloyd's Rep. 549 .

(n72)Footnote 72. See also section 20(7) of the Supreme Court Act 1981 and The Maira (No. 3) [1988] 2 Lloyd's
Rep. 126 .

(n73)Footnote 73. The Escherscheim [1976] 2 Lloyd's Rep. 1 .

(n74)Footnote 74. See The Tolten [1946] 2 All E.R. 372; paragraph (e) of section 20(2) of the Supreme Court Act
is extended by section 20(5) of the same statute to include claims under Chapters III and IV of Part 6 of the Merchant
Shipping Act 1995.

(n75)Footnote 75. In The Escherscheim (supra) , it was held that this paragraph provides for an action by a cargo
claimant against the carrying ship only.

(n76)Footnote 76. See The Queen of the South [1968] 1 Lloyd's Rep. 182 ; The Conoco Brittania [1972] 1 Lloyd's
Rep. 342 ; The Escherscheim [1976] 2 Lloyd's Rep. 1 ; The Antonis D. Lemos [1985] 1 Lloyd's Rep. 283 ; The Tesaba
[1982] 1 Lloyd's Rep. 397 ; Policon Limited v. Owners of the Ship 'Lloyd Pacifico' and Others; [Court of Appeal, Civil
Division, 27 June 1994 (Lexis Database).

(n77)Footnote 77. See also section 20(6) of the Supreme Court Act as amended.

(n78)Footnote 78. See The Conoco Brittania [1972] 2 Q.B. 543 .

(n79)Footnote 79. See The River Rima [1988] 2 Lloyd's Rep. 193 ; The Fairport (No. 5) [1967] 2 Lloyd's Rep. 162
.

(n80)Footnote 80. In The D'Vora [1952] 2 Lloyd's Rep. 404 , it was held that the provision of fuel to a ship was not
comprised within a provision similar to this paragraph of section 20(2).
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(n81)Footnote 81. See The Tacoma City [1991] 1 Lloyd's 330.

(n82)Footnote 82. See Bain Clarkson v. Owners of Sea Friends [1991] 2 Lloyd's Rep. 322 ; The Westport (No. 3)
[1966] 1 Lloyd's Rep. 342 .

(n83)Footnote 83. See The Skylark [1965] 3 All E.R. 380.

(n84)Footnote 84. Id., subsection (4).

(n85)Footnote 85. On this topic, see also Tetley, W., Assignment and transfer of Maritime Liens: Is there
Subrogation of the Privilege, Journal of Maritime Law and Commerce, Vol. 15, No. 3, July 1984, pp. 393-417.

(n86)Footnote 86. The Rebecca [1804] 5 C. Rob. 102. See also The Sparti [2000] 2 Lloyd's Rep. 618 (Hong Kong
High Court) .

(n87)Footnote 87. [6 EDW. 7.c.41]. Section 79 provides as follows:

(1) Where the insurer pays for a total loss, either of the whole, or in the case of goods of any
apportionable part, of the subject matter insured, he thereupon becomes entitled to take over the interest
of the assured in whatever may remain of the subject-matter so paid for, and he is thereby subrogated to
all the rights and remedies of the assured in and in respect of that subject-matter as from the time of the
casualty causing the loss.

(2) Subject to the foregoing provisions, where the insurer pays for a partial loss, he acquires no title to
the subject-matter insured or such part of it as may remain, but he is thereupon subrogated to all rights
and remedies of the assured in and in respect of the subject-matter insured as from the time of the
casualty causing the loss, in so far as the assured has been indemnified, according to this Act, by such
payment for the loss. (emphasis added).

(n88)Footnote 88. The Petone [1917] P. 198; Sameit Stavos (O.H. Meling Rederi) v. The Berostar (Owners) [1970]
2 Lloyd's Rep. 403 ; The Vasilia [1972] 1 Lloyd's Rep. 51 .

(n89)Footnote 89. [1917] P. 198. See further The Sparti [2000] 2 Lloyd's Rep. 618 (Hong Kong High Court) .

(n90)Footnote 90. Id. at p. 208. See also Thomas, D.R., Maritime Liens, paragraphs 479, 480, in particular the
reference to The Wasp (1867) L.R. 1 A & E. 367.

(n91)Footnote 91. The International Convention on Maritime Liens and Mortgages 1993 provides for the priority
of maritime liens in Article 5. See n. 45 above.

(n92)Footnote 92. See The Ruta [2000] 1 Lloyd's rep. 359 at 364.

(n93)Footnote 93. See Tetley W., Maritime Liens and Claims, p. 407-408.

(n94)Footnote 94. [1905] 2 K.B. 817 .

(n95)Footnote 95. [1966] 1 Lloyd's Rep. 670 .

(n96)Footnote 96. [1968] 1 Lloyd's Rep. 182 .

(n97)Footnote 97. Id., p. 194.
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(n98)Footnote 98. Court of Session, (1932) 42 LL. L. Rep. 309.

(n99)Footnote 99. See also Mersey Docks and Harbour Board v. Hay [1923] AC 345.

(n100)Footnote 100. The Russland [1924] P. 55.

(n101)Footnote 101. See The Honshu Gloria [1986] 2 Lloyd's Rep. 63 . For a case relating to the practice in
Singapore, see Lloyd's Maritime Law Newsletter, 20 August 1994,-Owners of the Cargo lately laden on board the
Vessel Ocean Blessing v. the Owners of the Vessel Nagasaki Spirit.

(n102)Footnote 102. [1981] 1 Lloyd's Rep. 513 .

(n103)Footnote 103. The Immacolata Concezione (1883) 9 P.D. 37; The Leoborg (No. 2) [1964] 1 Lloyd's Rep.
380. As to the position of the solicitor's charge, see Thomas, D.R., Maritime Liens, paragraph 458.

(n104)Footnote 104. The Gustaf (1862) Lush. 506, 167 E.R. 230. See also The Immacolata Concezione 1883 Vol.
9 P. D. 37, at p. 42.

(n105)Footnote 105. The Gustaf (supra) .

(n106)Footnote 106. The Inna [1938] P. 148.

(n107)Footnote 107. The Lyrma No. 2 [1978] 2 Lloyd's Rep. 30 ; But see The Mons [1932] P. 109.

(n108)Footnote 108. The Lyrma (No. 2) [1978] 2 Lloyd's Rep. 30 .

(n109)Footnote 109. The Veritas [1901] P. 304.

(n110)Footnote 110. See The Stream Fisher [1927] P. 73.

(n111)Footnote 111. [2000] 1 Lloyd's Rep. 359 at 364 .

(n112)Footnote 112. See The Immacolata Concezione, Vol. IX Probate 1884, p. 37, and The Tergeste [1903] P. 26.
In The Tergeste at p. 32, Phillimore J. included victualling money at the same level with wages. In that case, the
victualling money was the allowance of 40 lire per man per month for victualling (no subsistence money was allowed
for the period in between the issue of the writ and provision by the master).

(n113)Footnote 113. The Royal Wells [1984] 3 WLR 698.

(n114)Footnote 114. [1999] 2 Lloyd's Rep. 401 .

(n115)Footnote 115. Loc. cit., at p. 408.

(n116)Footnote 116. See Tetley, W., Maritime Liens and Claims, p. 409.

(n117)Footnote 117. See Tetley, W., Maritime Liens and Claims, p. 409.

(n118)Footnote 118. In The Shizelle decision [1992] 2 Lloyd's Rep. 444, at p. 447, reference was made to the
following quote from the case Keith v. Burrows [1876] 1 C.P.D. 722 at p. 731:

"The word 'mortgage' is a well-known word, and signifies a transfer of property by way of security...
. A mortgage is a transfer of all the mortgagor's interest in the thing mortgaged; but such transfer is not
absolute; it is made only by way of security;... or, in other words, it is subject to redemption."
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(n119)Footnote 119. (1992) 2 Lloyd's Rep. 444 . See also Gauci G., The Rights of a Ship's Mortgagee in English
Law, in Davies, Security Rights in Mobile Equipment (2002), p. 155 et seq.

(n120)Footnote 120. This case related to a 'small ship', i.e., a ship less than 24 metres in length in terms of the then
applicable Section 10 of the Merchant Shipping Act 1983 [1983 c. 13].

(n121)Footnote 121. See Black v. Williams Vol. 64, L.J. Reports (NS), Chancery 1895, p. 137.

(n122)Footnote 122. Merchant Shipping Act 1995, Schedule 1, section 8(1). See also section 8(2) thereof. Vide
The Benwell Tower [1895] 8 Asp. Mar. Law Cas. 13.

(n123)Footnote 123. See The Leoborg (No. 2) [1964] 1 Lloyd's Rep. 380; The Two Ellens Vol. 41, Law Journal
Reports 1872 (NS) Adm. 33; Tramp Oil & Marine Ltd v. Lomar Shipping Ltd, Queen's Bench Division (Commercial
Court), 9 May 1991 (Lexis Database). As to the position of equitable mortgages and unregistered mortgages, see
Jackson, D.C., Enforcement of Maritime Claims, 4[th] Edition, paragraph 23.125.

(n124)Footnote 124. The assumption here is that the mortgage has accrued before the exercise of the right in rem
(see further Thomas, D.R., Maritime Liens, at para. 452).

(n125)Footnote 125. The Monica S [1967] 2 Lloyd's Rep. 113 .

(n126)Footnote 126. [1964] 1 Lloyd's Rep. 380 .

(n127)Footnote 127. Id., at p. 382.

(n128)Footnote 128. See Meeson., N., Admiralty Jurisdiction and Practice, 3[rd] Edition, paragraph 6.74. See
further The Ruta [2002] 1 Lloyd's Rep. 359 at 364 .

(n129)Footnote 129. [1896] 8 Asp. M.L.C. 156.

(n130)Footnote 130. Meeson, N., Admiralty Jurisdiction and Practice, 3[rd] Edition, paragraph 5.63.

(n131)Footnote 131. (1863) B & L 89.

(n132)Footnote 132. [1995 c. 21]. See also the provisions of the said section.

(n133)Footnote 133. Article 23 of Salvage Convention 1989, Schedule 11 of Merchant Shipping Act 1995. See,
further, other provisions of Article 23.

(n134)Footnote 134. Limitation Act 1980 [1980 c. 58], section 2.

(n135)Footnote 135. Merchant Shipping Act 1995, section 190.

(n136)Footnote 136. Limitation Act 1980 [1980 c. 58], section 11. See also other provisions of the said statute, in
particular sections 12, 13, 14, 28 and 33.

(n137)Footnote 137. See Steedman v. Schofield [1992] 2 Lloyd's Rep. 163 . See also R v. Goodwin [2005] EWCA
3184.

(n138)Footnote 138. Limitation Act 1980 [1980 c. 58], section 5.

(n139)Footnote 139. Reserved for future use.

(n140)Footnote 140. See also section 178 of the Merchant Shipping Act 1995.
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(n141)Footnote 141. International Convention for the Unification of Certain Rules of Law Relating to Bills of
Lading 1924.

(n142)Footnote 142. Protocol to Amend the International Convention for the Unification of Certain Rules of Law
Relating to Bills of Lading signed on 25th August 1924 (1968). See also the 1979 Protocol to the said Convention.

(n143)Footnote 143. United Nations Convention on the Carriage of Goods by Sea, 1978.

(n144)Footnote 144. Article 20 of the Hamburg Rules.

(n145)Footnote 145. The full title of the Convention is Athens Convention relating to the Carriage of Passengers
and their Luggage by Sea 1974. See further the 2002 Protocol to the said Convention.

(n146)Footnote 146. Athens Convention, article 16. See further the provisions of the said article.

(n147)Footnote 147. Limitation Act 1980, section 20.

(n148)Footnote 148. See doubt and discussion on this point in Thomas, D.R., op. cit., paragraph 524.

(n149)Footnote 149. The Tervaete [1922] P. 259; see also Thomas, D.R., op. cit., paragraph 526.

(n150)Footnote 150. See The Acrux [1962] 1 Lloyd's Rep. 405 .; The Cerro Colorado [1993] 1 Lloyd's Rep. 58 .
Sale of a sister-ship would not extinguish a maritime lien attaching to a ship in respect of which the claim arises. See
Jackson, D., Enforcement of Maritime Claims, 3rd Edition, § 18.14.

(n151)Footnote 151. See The Tobago (1804) 5 C. Rob. 218; English Reports, Vol. 166, p. 754.

(n152)Footnote 152. Price, G., Law of Maritime Liens, p. 87.

(n153)Footnote 153. [1992] 2 Lloyd's Rep. 441 .

(n154)Footnote 154. [10 & 11 Vict. c. 27].

(n155)Footnote 155. [1992] 2 Lloyd's Rep. 441, at p. 443 .

(n156)Footnote 156. See Thomas, D.R., Maritime Liens, paragraphs 575, 576.

(n157)Footnote 157. [1923] P. 102.

(n158)Footnote 158. [1980] 2 Lloyd's Rep. 325 . This was an appeal from a decision of the Court of Appeal in
Singapore.

(n159)Footnote 159. Id. at p. 332.

(n160)Footnote 160. See cases cited at pp. 329-330 of Thomas, D.R., Maritime Liens.
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§ 172. Maritime Liens in Swedenn*

a. General

A special feature of shipping law is the maritime lien; it entitles the claimant to a privileged right in a vessel and in the
cargo transported thereon. The most important characteristic about the maritime lien is that it comes into existence
automatically, without any cause of action being taken by the claimant such as transfer, registration or charge, and, in
principle, follows the ship wherever she sails in the world. n1 The maritime lien in many jurisdictions has a ranking
which takes precedence over registered mortgages or other types of rights in the vessel, but is only available for certain
types of claims, such as seamen's wages, salvage claims and certain claims related to the operation of the vessel. In
some jurisdictions maritime liens are distinguished from statutory liens, but in Sweden and the other Scandinavian
countries the maritime lien is itself a statutory type of lien. The maritime lien is often characterized as a silent lien, since
it comes into existence ex lege and is not registered. According to Swedish law it is not possible to create a maritime
lien by contract. n2 Maritime liens have been recognized in Sweden throughout the 20th century n3 and the rules
relating thereto are now contained in the Swedish Maritime Code of 1994 n4 Chapter 3 "On Ship Mortgages and
Maritime Mortgages" §§ 36-52. [The Maritime Code is hereinafter referred to as the "Code".] The provisions are based
upon the International Convention for the Unification of Certain Rules Relating to Maritime Liens and Mortgages
prepared at Brussels 27 May 1967 [hereinafter referred to as the "Convention"]. The Convention has been ratified by
very few countries n5 and is not yet in force. Thus, it has proved even less successful than its predecessor, the 1926
Brussels Convention on the Unification of Certain Rules Relating to Maritime Liens and Mortgages, which was
accepted by a number of civil law states, but failed to attract the common law jurisdictions. n6 Sweden has followed the
international tendency to reduce the number of maritime liens by adopting the Convention, whereby i.e. the maritime
lien for cargo claims and claims for deliveries to a vessel were abolished.

The idea that a builder or repairer can retain the vessel as security for his claims linked to work performed for the vessel
is related to the maritime lien. This right to retention is dealt with in the Code in the same chapter as maritime liens and
will be discussed further below under section h.
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This chapter will, in principle, follow the order of the Code and thus be divided into the following sections: the object of
maritime liens and the liable subject, types of claims secured, ranking of liens, extinction of liens, effects of forced sale,
effects of assignment of claims and the private sale of the vessel, rights to retention, maritime liens on cargo, liens on
more than one object, subrogation, and insurance, jurisdiction and related matters and private international law issues.

b. The Object of Maritime Liens and the Liable Subject

[i] The Object of Maritime Lien

A maritime lien on a vessel secures certain types of claims against the vessel owner or operator. The definition of
"vessel" includes both vessels which are registerable n7 and boats of a lesser size. A maritime lien would also attach to
such parts defined as appurtenances to the vessel. The Convention n8 does not require that a maritime lien attach to a
state owned or operated vessel appropriated to non public commercial services. The Code does not contain any
exception for this type of vessel and in the Travaux Preparatoires it is left to the courts to decide to what extent
immunity should be granted. n9

A maritime lien can only exist in a vessel from the point of time when the vessel has been launched and will from that
time attach irrespective of whether or not the vessel is still under construction. n10 The lien only attaches to the
particular vessel to which the claim refers and it is not possible to extend the lien to a sister vessel, i.e. a vessel owned
by the same shipowner. n11

In the event the object is registered in a foreign state, the distinction as to whether the object is a vessel or not is decided
in accordance with lex registrationis. If such law provides that the objeckt is to be regarded as a vessel, then the
Swedish rules relating to maritime liens apply. n12 A maritime lien can also attach to cargo on board as will be
described under section 9 below.

[ii] The Responsible Subject

It is not necessary that the claim relates to the shipowner himself. Rather, in modern financing and operational
arrangements the legal owner often has little to do with the actual management of the vessel. In line with the
Convention, the Code provides that it is sufficient that the responsible party is a person or entity to which the owner has
assigned the operation to, whether fully or for a more limited purpose. Thus, the liable party may be the owner, whether
he operates the vessel or not, a charterer, or other party to whom the owner has assigned the operation of the vessel. For
instance, a manager of a restaurant on board, to whom the owner has assigned the restaurant business, could encumber
the vessel with maritime liens for his employees wages or a stevedore firm engaged by the shipowner to perform
loading and stowing operations on behalf of the vessel could encumber the vessel with maritime liens for his employees
wages. In the Travaux Pr'eparatoires it was discussed whether an exception should be made for such irregular
circumstances where someone is operating a vessel without legal right and if it then would be required that the person
asserting the maritime lien had acquired it in good faith, i.e. without knowledge of the illegal use of the vessel. n1 Based
upon the assumption that the Convention contains no such good faith prerequisite, the Code should be interpreted in line
therewith n1 and the only limitation would, in such cases, be if the assertion of a maritime lien could be attacked by the
rules in the Contract Act or general principles of law, giving a court the right to set aside contract terms when it would
be against good faith and honour to accept a lien.

c. Types of Claims Secured by Maritime Liens

The Code accepts maritime liens for the following types of claims listed under (i) -- (v) below:

(i) Wages and other sums due to the master or other person employed on board on account of such
employment on the vessel.
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The expression "other sums due" includes taxes and pension dues which are deducted by the employer from an
employee's salary. In the Supreme Court cases NJA 1956 p. 719 and NJA 1976 p. 708 the Court found that pension fees
which the employer is paying, in accordance with collective agreements, to a pension insurance institution should be
considered a part of the salary, even if no deduction had been made from the salary. The opposite applies to such
pension fees which are paid, according to statutes, and characterized as social welfare fees, even if the size of the fees
are calculated based upon the employees' salary. In the Supreme Court case NJA 1988 p. 283 these principles were
discussed further and it was expressed by the court that with regard to pensions paid under statutes, a distinction must
be made between the part of the pension which is a part of the employees salary and the part for which the employee
would have no claim against his employer (i.e. where there is a separate undertaking by the employer towards the
pension fund), regardless of whether the employer is the one who is directly handling the payments. The court found
that only to such an extent the pension is considered to be a part of the salary to which a maritime lien would attach. n1
In order to secure a maritime lien in the vessel the employment must be on board the vessel. Thus, a person who is
generally employed by a shipowner will have no maritime lien claim for salary, except in the case the employment
relates to a specific vessel. n1

(ii) Port, canal and other waterway dues and pilotage dues.

The expression "other waterway dues" covers for example fees to lighthouses. All dues must refer to a specific vessel
for the maritime lien to attach.

(iii) Compensation for personal injury which has occurred in direct connection with the operation of the
vessel, except in the case of nuclear damage.

The clause "direct connection with the operation of the vessel" should not be broadly interpreted. The authors of the
Convention purposely used similar language found in the 1957 and 1976 Conventions n1 on Limitation of Liability for
Maritime Claims. n1 Thus, personal injuries, for example, incurred at the shipowner's office or at a ticket office on the
quay, will not give rise to a maritime lien. On the other hand if a person is injured while working for the vessel with
loading operations on the quay the claim should not be excluded from being a maritime lien. Also injuries which occur
during transport from the quay to a mooring place of the vessel will fall within the clause as long as the transportation is
not carried out by an independent carrier. n1 For personal injuries both contractual and non-contractual claims are
included, for example injured passengers on board and injured passengers on board a colliding ship.

(iv) Compensation for property damage which has occurred in direct connection with the operation of
the vessel, provided the claim is not capable of being based on contract and excluding also nuclear
damage.

The clause "direct connection with operation of the vessel" should be interpreted in the limited way as set out under (iii)
above. As opposed to personal injury claims of property damage may not be based on contract, in other words all cargo
claims are excluded. However, in the case of a collision between two vessels, a cargo owner may have a maritime lien
not on the vessel on which his goods were transported, but on the colliding vessel, since a claim against that second
shipowner, if liable for the collision, would not be based on contract but on tort.

(v) Salvage remuneration, compensation for removal of wreck and contribution in general average.

Under this clause fall claims against the owner of the wreck as well as claims against such shipowner and salvors who
may have incurred liability to remove the wreck, for instance due to negligent failure to salve the first vessel. In the
latter case the maritime lien would thus attach not to the wreck, but to the other ship. Outside the scope of the clause
falls salvage claims against naval authorities, which a salvor may incur due to professional salvage services rendered to
remove the wreck, since the authority may not incur liability on behalf of the wreck owner. n1 An important issue is
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whether there is any possibility of a maritime lien arising in relation to such special compensation which is paid under
Lloyd's open form of Salvage Agreement 1995. Such compensation goes beyond the ordinary salvage remuneration.
The parties to the salvage contract have, in Clause 6a of the form, tried to create a maritime lien for this type of
compensation. However, as stated above, under section a. above, it is not possible under Swedish law to contractually
create a maritime lien with effect against third parties. Any agreed compensation which goes beyond what would be
awarded as salvage remuneration under the Code should not give rise to a maritime lien. n1

Legal fees incurred in connection with a claim for salvage will be covered by the maritime lien. n1

d. Ranking of Liens

The priority of maritime liens is governed by the Code and the Priorities Act. n1 According to this act, maritime liens
rank first of all rights, i.e. prior to builders and repairmen's right to retention of the vessel and mortgagees rights under
registered mortgages. Certain costs for a forced sale may, however, rank prior to a maritime lien. n1

The various types of claims discussed section c. above rank in the order listed, (i.e. (i) -- (v) as described under section
c. above). Nevertheless, a claim for salvage (and the other claims under (v) shall take priority over the other claims
under (i) -- (iv) if the other claims have arisen earlier. Claims under the same littoral rank are treated pari passu and will
receive compensation pro rata to their respective claims. Nevertheless, a claim under (v) shall take priority over a claim
under the same littoral rank which had arisen earlier.

The reason for giving maritime liens under (v) relating to salvage etc. a higher ranking if such lien attaches later in time
is to encourage salvage operations, and save values from which all claimants would benefit.

The Convention contains rules stipulating that claims for general average shall be deemed to have accrued on the date
on which the general average act was performed. Claims for salvage shall be deemed to have accrued on the date on
which the salvage operation was terminated. The Code contains no such corresponding provision, but the same would
apply under general principles of law. n1

In a case where there exist competing claims from different categories together with claims of the same type having
accrued at different times the above rules may be difficult to apply. The Travaux Pr'eparatoires have illustrated the
problem with an example and suggested the solution set forth below:

In the event of a forced sale there exist claims for crew wages for the month of March, claims for salvage operation
accrued in April, port dues and further crew wages accrued in May. If firstly the crew wages for May and the port dues
for May would be settled, thereafter the salvor and finally the March wages' claimants would not receive compensation
such distribution would be in conflict with the rules in two ways (a) the claims' order between wages and port dues and
(b) the different claims for wages would have been treated differently. This should be solved in the following manner:
First a reserve is calculated for the claims ranking ahead of the salvor, i.e. the May wages and the port duties, where
after the salvor is paid. Then the resub1ing funds should be distributed according to the main rule, i.e. March and May
salaries will receive compensation pro rata and any remaining surplus would thereafter be paid for the port dues
incurred in May. n1

In the event the above rules would conflict with the rules set out in the Limitation of Liability Convention of 1976
adopted by the Code the limitation rules must be observed. The effects thereof are that a claim secured by a maritime
lien may be presented in full in the case of execution notwithstanding the limitation of liability, but shall not be paid in
excess of the highest amount allowed under the limitation rules.

e. Extinction of Liens
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A maritime lien can be extinguished in three different ways; [1] by the expiry of the statutory limitation period; [2] by
an forced sale; or, [3] by forfeiture.

A maritime lien will be extinguished after a period of one year from the time when the claim arose, unless, prior to the
expiry of such period, an arrest n1 or distraint of the vessel has been secured, provided that such action leads to a forced
sale. The said period shall not be subject to suspension or interruption. n1 Thus, a shipowner can not validly grant an
extension of time.

It is required that the security becomes effective, i.e. the vessel is arrested in order to stop the time from running. On the
other hand it is not required that the auction is held within the one year period. Only a forced sale (whether or not in
bankruptcy) would interrupt the time and if the sale instead is made voluntarily the time would continue to run. n1 Time
would stop to run also in such a case where a sale had been requested and the vessel had been condemned and taken out
of operation.

In regard to maritime liens on cargo, it is sufficient that a claim be submitted to a general average adjuster in order to
stop the time from running.

A maritime lien would also cease to exist in such extraordinary situations when the right is forfeited under the Penal
Code n1 due to a committed crime. Such forfeiture would not occur per se due to the forfeiture of the vessel itself, but
would require an explicit decision by the relevant authority in regard to the maritime lien.

f. Effects of a Forced Sale

If a vessel is sold by a forced sale in Sweden, any lien and right of retention upon the vessel shall cease to attach to it
after the sale has become final and the price has been paid. n1 Creditors are entitled to payment out of the proceeds in
the order applicable to distrained property. If the sale price does not cover the full claim, security for the remaining
claim will cease. Also claims which were not known or noted at the forced sale will thereafter lose all right to security
in the proceeds (and the vessel). A claimant having a right to retention in the vessel would also lose his rights after the
sale and be limited to obtain payment from the sale proceeds.

In order for the forced sale to have the above effects, the sale must have been made while the vessel was within Swedish
jurisdiction and the provisions of the Convention had been observed. Namely, according to Article 10 of the
Convention, mortgagees and maritime lien holders who have notified the enforcement authority of their claim, have
been duly informed of the auction by 30 days' written notice. n1

g. Effects of Assignment of Claims or Sale of the Vessel

A maritime lien remains, notwithstanding that the claim is assigned, attached or otherwise passed to another person. If
the shipowner sells the vessel, existing maritime liens shall continue to attach to the vessel with unchanged priority.
This also applies in the case of change of registry of the vessel and would apply both to voluntary assignments and in
the case of cessio legis.

h. Rights to Retention

A person or other entity in possession of a vessel may retain the vessel as security for his claim against the shipowner.

The right to retention is specifically set out in the Code and is an expansion of the general right to retention, which
exists under Swedish civil law.

The right to retention differs from a lien and a pledge in that a right to retain the property, in principle, does not give the

Page 640
2-XII Benedict on Admiralty § 172



retainee any right to dispose or sell the property retained. His powers lie in the pressure being put on the owner of the
property, who does not obtain possession thereof without settling his debts with the retainee. This distinction is,
however, more theoretical today, since the retainee has been given statutory rights to sell the retained property upon
meeting certain conditions. n1 Typical rights of retention are a salvor's right under the Code to retain the salved
property, a shipyard's right to retain the ship or the shipbuilding for security for payments of the work performed when
building, refurbishing or repairing the ship.

As opposed to the maritime lien, the right to retention exists regardless of whether the vessel has been launched or not.
Also, vessels under construction are subject to the builder's right to retention. Usually a shipbuilder would have a right
of detention in the vessel under the shipbuilding contract or under the Sales of Goods Act. n1 However, under the Code
it is possible that a purchaser/shipowner obtains full title to a vessel prior to delivery by registration whereby the
shipowner (of course subject to the provisions of the shipbuilding contract) may encumber the shipbuilding by
mortgages. In such a case the right to retention under the Code will give protection for the shipbuilder (for instance, if
the shipbuilder has agreed to transfer title notwithstanding full and final payment, something which would on the face
of it look unlikely, but in reality with the severe competitive shipbuilding industry could occur).

The right of retention arises ex lege as an accessory to the claim the retainee has and cannot be construed by mutual
agreement to the detriment of other creditors. n1 The retainee may however validly waive his right of retention. n1

Under the normal sale of a vessel, which does not involve the construction of the vessel by the seller/shipbuilder, the
seller would not have any right of retention under the Code, but would have to rely on contractual right to detention by
delivering the vessel against cash payment (or other security). n1

The right of retention requires, as opposed to the maritime lien, that the retainee have physical possession of the vessel.
Once he has relinquished the vessel the right is forever lost and cannot be invoked again, even if he later obtains
possession to the vessel. n1 Usually under Swedish security laws the requirement of possession may be considered
upheld if the goods are in control of a third party, provided such third party possesses the vessel on behalf of the
retainee with the instruction not to deliver the vessel to the shipowner, in which case the right to retention is kept alive.
n1

A retainee has the right to prevent a forced sale when the price would not be sufficient to settle his claims, as long as the
other claimants do not have a right which ranks prior to his. Under the Priorities Act (i.e. the maritime liens holders),
the retainee may, however, choose to pay off such claimants. n1 The retention right is only subordinate to maritime
liens which are recognized by the Code and the Convention n1 and would rank ahead of other "foreign non convention"
maritime liens.

The retainee may if the shipowner fails to settle his claims sell the vessel in accordance with the rules in the Act on
Craftmens' rights not collected. n1 He would then have the mandate to execute a sales contract on behalf of the
shipowner, but would have to account for the sale in any surplus to the shipowner. n1 He may instead choose to obtain a
restraint for his claim and have the bailiff execute the sale. His rights are also protected in the case of bankruptcy. n1

The claim of the retainee must be closely connected to the vessel and the particular possession. This means that the
shipyard has no right to retain the vessel for previous repairs. n1

Also claims for the preservation and necessary maintenance of the vessel will give rise to a right to retention. A
shipbuilder may have a claim for damages if the purchaser/shipowner has defaulted under the shipbuilding contract and
thus give rise to a right of retention. n1

The debtor of a claim which claim gives rise to a retention in the ship, should in principle be the shipowner. However,
the master of a vessel has the right to bind the owner for repairs etc. and the ship repairer may thus acquire the right
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against the shipowner even if the shipowner's instructions to the master have been exceeded. It is a question whether the
retainee must be acting in good faith in order to obtain the right to retention. In the literature it has been suggested that
even a ship repairer having actual knowledge of the lack of powers of the other party to bind the shipowner, may
acquire a right of retention in the vessel. n1

i. Maritime Liens on Cargo

The Convention does not contain any provisions relating to maritime liens on cargo, but Swedish law has since the
Maritime Act of 1864 recognized this type of lien. n1 The lien on cargo attaches only during such time the cargo is in
the carrier's custody and would be extinct as soon as the cargo is delivered to the receiver and even if the delivery is
wrongful, i.e. made to a third party without authorization. n1 The lien would also cease after a sale by the carrier of the
cargo for the benefit of the vessel or the cargo.

A maritime lien attaches to loaded cargo for the security of three different categories of claims:

(i) Claims for salvage and contribution in general average or other costs which are to be apportioned on
the same basis. n1

(ii) Claims arising from contracts made or other actions taken by a carrier or master within the powers
vested in him under the Code n2 and claim by a cargo owner on account of goods sold for the benefit of
other cargo owner.

(iii) Claims by the carrier on account of the contract of carriage in so far as the claim could have been
enforced against the person requiring delivery of the goods.

Typical claims under the third point involve freight and demurrage. It should be noted that if the receiver is not liable
for freight, for example when the shipper has failed to pay advance freight or demurrage and the bill of lading shows
freight prepaid or contains no remark regarding unpaid demurrage, then the carrier cannot assert a maritime lien over
the cargo and force the receiver to pay for the unpaid freight or demurrage.

With regard to ranking, n1 extinction and effects of a forced sale the rules relevant to maritime lien or cargo correspond
to those applicable to maritime liens on vessels described under Sections d.--f. above.

j. Liens in More than One Object, Subrogation, and Insurance

If a claimant has a maritime lien attaching to more than one object, each object shall secure the full amount of the claim.
This rule typically applies to a salvor's claim against the salved vessel and cargo on board. The rule would, according to
its wording, also apply between two different vessels, for instance, in the case of third party damage due to a collision
where both vessels are liable to the third party claimant.

If a lien holder receives payment from the sale of one of the objects in excess of that object's share of the value n1 of the
total properties covered with liens, the owner of such property shall be subrogated in respect of the lienholder's rights
against the other objects. He may thus claim the excess share from the owner of the other objects and assert the
maritime lien accordingly. However, the right to subrogation for the owner would only apply insofar as no right of any
other lienholder in his objects would be negatively effected. Such lienholder would have a right to subrogation ranking
prior to the owner.

The above can be illustrated by the following example: In the event of the salvage of a vessel and cargo the salvor may
find it convenient to claim the full amount from the vessel owner and nothing from the cargo owner. The crew who has
a priority ranking after the salvor, could thereby see its security disappear. However, the crew members will, in such
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cases, be entitled to be subrogated in the salvor's portion of the claim against the cargo and such right would rank prior
to the vessel owner's right to subrogation. The crew could never be subrogated to a greater extent and receive
compensation exceeding what they would have received had the salvor chosen only to claim the correct and final share
from the vessel.

According to the Code, a maritime lien will not extend to insurance payments in the case of loss of vessel or cargo.
Similarly, a maritime lien holder is not permitted subrogation to other amounts payable to the vessel owner and cargo
owner as in the case of collision or general average contribution. n1

The opposite applies for a mortgagee in the vessel n1 as well as for the holder of a right of retention. The reason behind
this rule is that the maritime lien is a silent lien and the legislator has therefore wanted to limit the scope of the maritime
lien in these cases and at the same time obtain conformity with the other Scandinavian countries. Moreover, the
applicable insurance plans have traditionally not contained provisions which would extend the insurance to maritime
lien holders. n1

k. Jurisdiction and Related Matters

An action for a claim secured by a maritime lien in a vessel or cargo may be brought against the owner n1 of the object
or the master of the vessel. With respect to the cargo, however, neither the vessel's owner or operator nor a charterer or
other person managing the vessel for the owner may bring such an action against the master.

The rationale behind this rule is to facilitate the initiation of law suits for a maritime lien holder. However, the rule does
not extend so far that the master would also represent the cargo if the suit was brought by parties likely to have a strong
influence over the master, such as the owner or charterer, who usually would be his employer.

l. Private International Law Issues

Where a maritime lien or right of retention in a vessel of the sort regulated in the Code is invoked before a Swedish
court or other authority, Swedish law shall apply. If a maritime lien, right of retention or similar right in a vessel n1
other than those regulated by the Code is invoked, its effect shall be determined by the law of the state where the vessel
is registered. Such right shall always rank after any maritime lien or right of retention provided for in the Code and after
any mortgage registered in accordance with the Convention. Furthermore, such right may in other respects not be
treated more favorably than such right under the Code which it resembles. For instance a right to subrogation which
would exist under a foreign law could not be recognized under the Code.

A number of foreign jurisdictions apply other principles than lex fori when determining issues relating to maritime liens.
In order to decide whether a lien has arisen lex registrationis, lex causae or lex rei sitae may be applied by a foreign
court or authority. This means that Swedish law on maritime liens may be applied also by foreign jurisdictions. n1

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawMaritime LiensDischargeAdmiralty LawMaritime LiensEnforcementAdmiralty LawMaritime
LiensNatureAssignabilityAdmiralty LawMaritime LiensNatureJurisdictionAdmiralty LawMaritime
LiensNatureProperty Subject to LienAdmiralty LawMaritime LiensPriority & SourcesContractsGeneral
OverviewAdmiralty LawMaritime LiensPriority & SourcesContractsSalvage LiensAdmiralty LawMaritime
LiensPriority & SourcesContractsWagesAdmiralty LawMaritime LiensPriority & SourcesGeneral Average &
SalvageAdmiralty LawMaritime LiensPriority & SourcesTort

FOOTNOTES:
(n1)Footnote *. This section is written by Ake J. Fors. He is a partner with Nils Setterwalls Advokatbrya AB in
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Stockholm, Sweden. The information contained in this chapter is current as of 30 November 1997.

(n2)Footnote 1. The most recent review of the rules relating to maritime liens under Swedish law is Rune, Christer,
Ratttillskepp, 2ed 1991 Sjorattsforeningeni Goteborgskrifter 68, (hereinafter referred to as "Rune"). A thorough review
is also made by Sandstrom, Jan in Befalhavareavtal och Sjopantratt 1969, Handelshogskolan i Goteborg skriftserie
1969:1 (hereinafter referred to as "Sandstrom").

(n3)Footnote 2. A contract, whereby someone would waive the right to have a claim secured by a maritime lien,
would otherwise be enforceable if the waiver is made after the lien arose. Also a waiver in advance is, in general,
enforceable, however, reservation should be made for the courts' right to disregard unreasonable contract terms, for
instance in employment contracts or passenger tickets in accordance with the Contract Act, (SFS 1915:218) § 36, see
also Sandstrom at p. 34-35. A common feature in charter parties are the so called non-lien clauses. Under Swedish law
the effect of such clauses would not extend beyond the parties and not bind a third party. It is even assumed that a third
party having actual knowledge of the non-lien clause could still invoke his special priority as a maritime lienholder.

(n4)Footnote 3. See the former Maritime Code of 1891 §§ 267-283 (SFS 1891:35).

(n5)Footnote 4. SFS 1994:1009, the travaux preparatoires SOU 1990:13 and prop. 1993/94:195, 1993/94:LU31.
The relevant travaux preparatoires to the chapter on maritime liens are SOU 1970:74 Registering avfartyg
Sjopantrattoch fartygshypotek Partrederi, proposal by the Maritime Committee and the Government's bill prop.
1973:42 Sjopantrattoch Skeppshypotek m.m. (Eng. Maritime Liens and Mortgages etc., the latter hereinafter referred to
as the "Travaux Preparatoires" and in the footnotes as the "Prop").

(n6)Footnote 5. Denmark, Morocco, Norway, Sweden and Syrian Arab Republic.

(n7)Footnote 6. Sweden and the other Scandinavian Countries denounced the old convention in 1965. The latest
convention in this field, the 1993 Geneva Convention, International Convention for the Unification of Certain Rules
Relating to Maritime Liens and Mortgages has not yet been adopted by any country. For a review of the status of the
work on the convention relating to the subject-matter see Berlingieri, Francesco, The Convention on Maritime Liens and
Mortgages 1993: An Analysis of its Provisions in Light of the Previous Conventions and of the travaux preparatoires,
CMI Yearbook 1996 at p. 225 et seq.

(n8)Footnote 7. Boats are registerable when they are at least 12 m in length and at least of 4m wide.

(n9)Footnote 8. Art. 12:2.

(n10)Footnote 9. Prop. at p. 163. See also Rune at p. 151. Rune concludes that it is a generally recognized principle
that sovereign states have immunity. See also the 1926 Brussels Convention on Immunity of State-owned Ships ratified
by Sweden in 1938.

(n11)Footnote 10. In relation to successive launching, see Rune at p. 151 at n. 2 and Prop. at p. 340.

(n12)Footnote 11. In accordance with the provisions of the 1952 Brussels Convention on Arrest on Seagoing Ships
ratified by Sweden and incorporated into the Code, (as well as under the rules of the Swedish Code of Procedure
Chapter 15), it is, however, possible to obtain an attachment in a foreign sister vessel for certain claims listed in the
Code. It is noteworthy that such attachment will not give rise to the priority connected with the maritime lien, which
only will be recognized in the relevant vessel.

(n13)Footnote 12. See prop. 1973:167 at p. 45 and 85. For the specific and rare problem when the foreign state
does not consider the object as a vessel, but the object still is registered as such, see Rune at p. 170-171.

(n14)Footnote 1. Prop. at p. 164.
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(n15)Footnote 1. Prop. at p. 264.

(n16)Footnote 1. The Norwegian Supreme Court has reasoned in a similar way, ND 1978 p. 426 and 1979 p. 380,
but the Finnish Supreme Court denied a maritime lien all together in similar circumstances for statutory payments to
pension funds, ND 1984 p. 51.

(n17)Footnote 1. See also n. 13 supra.

(n18)Footnote 1. See Article 2:1.

(n19)Footnote 1. See Rune, Christer in SvJt 1968 at p. 61 et seq.

(n20)Footnote 1. See Prop. at p. 334.

(n21)Footnote 1. See Prop. at p. 335. Even if such salvor, according to the Travaux Pr'eparatoires, would not have
a maritime lien on the wreck, in my opinion, the authority should have a right to claim a lien on the wreck
corresponding to the costs incurred for the removal.

(n22)Footnote 1. See Bull, Hans Jacob and Falkanger Thor, Inf"oring i Sj"orett Oslo 1995 4 Ed. at p. 415.

(n23)Footnote 1. See Prop. at p. 335.and RH 1985:115 where a court of appeals found that claims collection fees (a
type of stipulated legal fees) relating to the collection of a claim for pilotage was secured by a maritime lien.

(n24)Footnote 1. SFS 1970:979.

(n25)Footnote 1. Cf. the Convention Art. 11:2, which has no corresponding provision in the Code. However,
expressions in prop. 1973:167 at p. 63 et seq. and 112 et seq indicate that such costs would rank prior to the lien holder.

(n26)Footnote 1. See Prop at p. 337.

(n27)Footnote 1. See Prop at p 336.

(n28)Footnote 1. For a claim secured by a maritime lien on a vessel, a court may grant an arrest of the vessel, even
if there is no risk of the debtor evading payment of his debt which otherwise is a requirement under the Swedish Code
of Procedure.

(n29)Footnote 1. Provided that the time shall not run while there is legal prevention against the vessel being
arrested or distrained. This may for example be the case if the vessel becomes subject to sovereign requisition during
the one year period.

(n30)Footnote 1. In regard to registered ships the Code of Execution 25 June 1981 requires the sale to be made by
a forced sale, but for boats a voluntary sale arranged by the bailiff is possible.

(n31)Footnote 1. 21 December 1962.

(n32)Footnote 1. According to the Convention a charterparty or contract for the use of the vessel shall not be
considered as a lien, which otherwise would cease due to the forced sale. However, according to an old Swedish law
principle a purchase would take priority over a rental or contract, which means that the purchaser would not have to
respect an existing charterparty, at least if the purchaser had no knowledge of the contract.This principle has been under
strong debate, see Haastad, Torgny, Sakr"att 6 Ed. Stockholm 1996 at p. 431 et seq.

(n33)Footnote 1. If the vessel is registered in a foreign state, the foreign register must be notified.

(n34)Footnote 1. Act (1985:982) on Craftsmen's Right to Sell Goods not Collected. Further, under the Convention
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Art. 6:2 the right to retention may be classified as a lien.

(n35)Footnote 1. SFS 1990:931.

(n36)Footnote 1. Prop at p. 270.

(n37)Footnote 1. Rune at p. 162.

(n38)Footnote 1. § 10 the Sales of Goods Act.

(n39)Footnote 1. An exception should be made in cases where the retainee has lost possession due to non-legal acts
by the owner or a third party. The possession can be restored by court order and the retainee's right again invoked.
(Rune at p. 163.)

(n40)Footnote 1. The Code of Execution 8:11.

(n41)Footnote 1. The Code of Execution 10:4.

(n42)Footnote 1. Art 6:1.

(n43)Footnote 1. SFS 1985:982.

(n44)Footnote 1. Rune at p. 164.

(n45)Footnote 1. 8:10 the Bankruptcy Code (11 June 1987 6:72).

(n46)Footnote 1. See NJA 1924 p. 581 and NJA 1985 p. 205.

(n47)Footnote 1. See Prop. at p. 582.

(n48)Footnote 1. See Hessler, Henrik, Allm"an Sakr"att, Stockholm 1973 and Tiberg at p. 232.

(n49)Footnote 1. See Prop. at p. 266-267.

(n50)Footnote 1. A person discharging cargo to a receiver with actual or construed knowledge of the maritime lien,
without the lien holder's permission, is liable for any amount which, as a consequence, cannot be realized from the
goods. Such liability shall also rest upon the receiver in respect of claims for which he would not otherwise bear
personal liability, if he had notice of the claim when he took delivery. The person responsible is the actual person
handling the discharge, but the shipowner could be responsible as well due to applicable rules on vicarious liability (the
Code 7:1 and the Tort Act 3:1 (SFS 1972:207).

(n51)Footnote 1. Such as renunciation of the contract of affreightment due to war, see 13:15, 14:40 and 17:6 of the
Code.

(n52)Footnote 2. 6:9 and 13:16 of the Code. Under these rules the carrier/master has the power to make certain
transactions on behalf of the cargo owner to preserve or transport the cargo and to pursue legal actions on behalf of the
cargo owner.

(n53)Footnote 1. Claims under the same litt. rank equally. However, a claim under (i) or (ii) rank prior to any
claim under the same number which has arisen due to another and earlier event.

(n54)Footnote 1. The value is determined at the time of accrual of the lien.

(n55)Footnote 1. See Fohlin, Hakan, Bankers risker vid finansiering av USA-gaaende fartyg del 1 i Svensk
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Sj"ofartstidning 18:1995 at page 34 et seq.

(n56)Footnote 1. See the Code 3:3 and the Insurance Contract Act § 54 (SFS 1927:77).

(n57)Footnote 1. See Prop at p.192 and 289 et seq.

(n58)Footnote 1. A claim against the vessel may always be brought against the party who last applied for
registration of ownership with the registry, even if such party has sold the vessel (the Code 2:10)

(n59)Footnote 1. To decide whether a foreign registered object is a vessel or not lex registrationis should be
applied as stated above, see section b.i.

(n60)Footnote 1. See Rune at p. 170-171.
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§ 173. Maritime Liens in Chinan*

a. General

[i] Legislative Background

Since the founding of the People's Republic of China (hereinafter "China") in 1949, China has promulgated a number of
Acts and Regulations concerning the administration of shipping and navigation. However, it took almost 40 years to
finalize the draft of the present Maritime Code of China (hereinafter "Maritime Code"). China began drafting the
Maritime Code in 1953, and it was not completed until 1992. The Ninth Draft, completed in 1963, was the first
satisfactory draft of the Maritime Code to be submitted to the State Council for examination. Unfortunately, due to the
Chinese Cultural Revolution, the Ninth Draft was neglected until June, 1980, when a new Maritime Code drafting
committee was selected.

Due to China's booming economy, and a new policy of openness to the outside world, the Government soon realized the
shortcomings of a strict, planned economic system. As great changes had taken place in the shipping industry, the
drafting work had to start over from the very beginning. The tenth draft was made in May 1981, and from then on,
comments and suggestions were requested from home and abroad, in order to draft the Chinese Maritime Code
according to the principles of independence, equity and mutual benefit. China actively sought the opinions of leading
maritime experts from the United Kingdom and other countries, as evidenced by the fact that a delegation of the
drafting committee travelled to London in 1989, and then in June, 1990, a delegation of American experts was invited to
China. After that, the controversy surrounding the draft was mainly focused on the liability of carriers, i.e. whether the
carrier should be exempt from liability for loss of, or damage to cargo due to negligence or fault of the Master, mariner,
or pilot in navigation and management of the vessel. The cargo interests insisted that China adopt the Hamburg Rules,
whereas the interests representing the Chinese Fleet argued that the Hague-Visby Rules would be the most suitable for
the present situation in China. The drafting committee finally decided that the Hague-Visby Rules should be adopted,
but with some amendments according to the Hamburg Rules, as well as the 1980 U.N. Convention on International
Multimodal Transport of Goods. The final draft was approved by the State Council and then sent to the Standing
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Committee of the National People's Congress (NPC) for approval in early 1992. Again, many discussions and
consultations with maritime law experts in China were made by the NPC before the Maritime Code was finally
approved at the 28th Session of the Standing Committee of the 7th National People's Congress, on November 7, 1992.
The Maritime Code came into force as from July 1, 1993.

The provisions of law on maritime liens are contained in Section 3 of Chapter 2 of the Maritime Code.

[ii] Legal System

China is not a common law country and does not recognize stare decisis. Chinese Judges are obligated to precisely
follow the laws and statutes and can not deviate therefrom. However, partly because of differening understandings of
the statutory laws, decisions concerning similar issues may vary from court to court, or in extreme circumstances, from
case to case within the same court. Therefore, the Supreme People's Court of China (hereinafter "Supreme People's
Court") may from time to time issue directives to its lower courts when they request such direction. These directives
shall be deemed as the judicial interpretation of the law and shall be followed by the Courts of China. The Supreme
People's Court has jurisdiction to consider maritime cases, or to review cases decided by Maritime Courts, and their
Courts of Appeal. Any cases deemed appropriate for guiding the judicial practice of other courts, will be discussed and
approved by the Judicial Committee of the Supreme People's Court and then published in the Gazette of the Supreme
People's Court. Such leading cases shall be followed by all Maritime Courts, their Courts of Appeal, and by the Judges
of the Supreme People's Court. However, it seems quite unfortunate that no cases n1 pertaining to maritime liens could
be found in the Gazette of the Supreme People's Court which was published after the Maritime Code was promulgated.
Therefore, the discussion below will be mainly based upon our best understanding of Chinese laws.

[iii] Maritime Jurisdiction

In addition to the Civil Procedure Law of the People's Republic of China (hereinafter the "Civil Procedure Law"), the
Supreme People's Court formulated Detailed Provisions on Jurisdictions Concerning Foreign-related Maritime Lawsuits
in 1986, and the Provisions on Scope of Cognizance of Maritime Court[s] in 1989.

Any maritime dispute, be it of admiralty or commercial nature, will fall within the exclusive jurisdiction of nine
Maritime Courts, i.e.; Dalian Maritime Court, Tianjin Maritime Court, Qingdao Maritime Court, Shanghai Maritime
Court, Wuhan Maritime Court, Ningbo Maritime Court, Xiamen Maritime Court, Guangzhou Maritime Court and
Haikou Maritime Court. The nine Maritime Courts are the Courts of first instance for maritime cases and their Courts of
Appeal will be their respective provincial High People's Courts, whose decisions will be final. However, if parties think
the final decisions of those Courts of Appeal are wrong either in finding of fact or in application of the law, they may,
without prejudice to the enforcement of the final decisions, file an application to the Supreme People's Court for
re-examination. If the Supreme People's Court deems that the final decisions are wrong, it will either hear the case
directly or order the Court which made the final decision to re-hear the case with a new collegiate bench.

Any matters pertaining to maritime liens will necessarily be decided by a Maritime Court if the matter is referred to a
court in China.

[iv] The Maritime Code

The Maritime Code contains 15 chapters with a total of 278 articles and is the longest law ever promulgated in the
legislative history of China.

Chapter 1 on General Provisions consists of six articles, which contain a number of definitions and some administrative
provisions. According to Article 1, the Maritime Code "is enacted with a view to regulating the relations arising from
maritime transport and those pertaining to ships..." It is also clearly provided in Article 6 of the Maritime Code that "all
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matters pertaining to maritime transport shall be administered by the competent authorities under the State Council."
The "competent authority" mentioned above means the Ministry of Communications. Article 3 of the Maritime Code
defines "ship" as the subject matter of a maritime lien, which will be discussed later. Regulations on Registration of
Ships were also formulated in 1994, and became effective as from January 1, 1995, repealing the previous 1980
Regulations. Registration with the local China registry authority is compulsory for every Chinese ship.

There are a total of 24 articles in Chapter 2 on Ships. Articles 7 through 10 deal with ownership of ships, and in
particular, provide that the acquisition, transference or extinction of the ownership of a ship shall be registered at the
ship registration authority and any such change of ownership shall not act against a third party unless registered. n1
Article 270 states that "the law of the flag State of the ship shall apply to the acquisition, transfer and extinction of the
ownership of the ship."

Articles 11 through 20 deal with the mortgage of ships. "Mortgage" is defined as the preferential right of compensation
enjoyed by the mortgagee of that ship from the proceeds of sale by auction in accordance with law where and when the
mortgagor fails to pay his debt to the mortgagee secured by the mortgage. n1 It is to be noted that, according to Chinese
rules of conflict of laws, "the law of the flag State of the ship shall apply to the mortgage of ships," n1 but "the law of
the original country where the ship is registered shall apply to the mortgage if the mortgage is established before the
ship is bareboat chartered or during the bareboat charter period." n1

Section 3 under Chapter 2 of the Maritime Code addresses the issue of maritime liens. There are ten articles altogether
in that section from Articles 21 through 30. These ten articles in the section on Maritime Liens deal with the definition
of "maritime lien," scope of maritime claims secured by maritime liens, the ranking of the maritime claims secured by
maritime liens, the extinction of maritime liens, etc. Since China was actively involved in the drafting of the 1993
International Convention on Maritime Liens and Mortgages (hereinafter "1993 Convention"), relevant provisions in the
draft convention had been taken into consideration during the drafting of the Maritime Code.

The ten articles in Chapter 3 are basic principles concerning the crew and more detailed provisions regarding the rights
and duties of the Master.

Chapter 4 on Contract of Carriage of Goods by Sea is the longest chapter in the Maritime Code with a total of 66
articles. This Chapter was drafted mainly in accordance with the Hague-Visby Rules, taking into consideration a few
provisions of the Hamburg Rules and the 1980 International Convention on Multi-modal Transport. According to
Article 2 of the Maritime Code, this chapter shall not apply to carriage of goods between the ports of China. This is due
to the "two-tier" system adopted in China making domestic maritime transport subject to an entirely different legal
regime. It is also to be noted that voyage charter parties are contained in this Chapter rather than in Chapter 6 on Charter
Parties, which deals with time charter parties and bareboat charter parties only.

Chapter 5 on Contract of Carriage of Passengers by Sea, with 20 articles, was drafted in accordance with the 1974
Athens Convention. However, according to Article 117, the limitation of liability of carriers with respect to the carriage
of passengers by sea between ports of China, shall be fixed by the Ministry of Communications, which was set at RMB
Yuan 40,000 per passenger (approximately US$ 4,819.28 according to the exchange rate at the time of the publication
of this chapter), much lower than the figure of 46,666 SDR per passenger as provided for in Article 117 of the Maritime
Code for International Carriage.

Chapter 6 on Charter Parties (made up of twenty-eight articles) and Chapter 7 (made up of ten articles) on Contract of
Sea Towage are drafted with reference to some of the prevailing standard forms of charterparties and towage contracts
used in the international shipping industry. All the provisions in these two chapters are non-mandatory and parties are
free to deviate from these provisions. However, towage along the coast between the ports of China shall be operated
exclusively by vessels of Chinese flags. Foreign flag vessels may not engage in towage between Chinese ports unless
approved by the Ministry of Communications. The non-mandatory provisions in these two chapters will only be
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applicable when there have been no provisions or no contrary provisions in their contracts. Therefore, the absolution
obligation of the time charterer to nominate a safe port, the provision of last voyage order, etc. will be triggered when
the time charterparty fails to address the issues or does not contain any provisions contrary thereto.

The six articles of Chapter 8 on Collision of Ships are succinct and drafted according to the 1910 International
Convention for the Unification of Certain Rules of Law Relating to Collision Between Vessels, and therefore, liability
shall be determined according to the fault or negligence of the respective ships. When the collision happens within
China's territorial waters, the local harbour superintendency administration will be empowered to investigate the
accident and "shall find out the causes thereof and establish the responsibilities of the parties" according to Article 43 of
the Maritime Traffic Safety Law. n1

With twenty-three articles, Chapter 9 on Salvage at Sea is based upon the 1989 Salvage Convention, to which China
acceded in 1994. Therefore, the China Maritime Arbitration Commission has amended its standard form of salvage
contract (1994 Standard Form) in accordance with the Maritime Code, though LOF is also frequently used by the three
leading maritime salvors based in Yantai, Shanghai and Guangzhou.

Chapter 10, which deals with the General Average, was drafted with a reference to the provisions of the 1974
York-Antwerp Rules as amended in 1990, as well as the 1976 Peking Rules. The eleven articles contained therein deal
with the definition and elements of a general average; general average contribution and adjustment, general average
sacrifice and expenditures, etc. It is also clear that the adjustment of general average shall be made according to the
rules as agreed upon between the parties, and if there is no such agreement, then the eleven articles of this chapter shall
apply. n1

Chapter 11 on Limitation of Liability for Maritime Claims adopts the 1976 International Convention on Limitation of
Liability for Maritime Claims (hereinafter the "1976 Convention"). Therefore, shipowner, including charterer and
operator, and salvor may apply for limitation of liability under the Maritime Code. The amount of limitation is exactly
the same as that in the 1976 Convention. However, the limitation of liability for ships engaging in domestic maritime
transport and for those not exceeding 300 gross tonnage, shall be subject to different rules n1 formulated by the
Ministry of Communications in 1994.

Chapter 12 on Contract of Marine Insurance has forty-one articles with six sections. Principles of the Marine Insurance
Act 1906 of the United Kingdom can be found in this chapter which deals with the definition of contract of marine
insurance, insured value, insured amount, scope of subject matter insured, the rights and obligations of insurer and
insured, provisions on formation, termination and assignment of the contract, loss and abandonment of the subject
matter, and finally the payment of compensation. It is to be noted that The Insurance Law of the People's Republic of
China was also formulated in 1995, and applies only to matters not specifically addressed in the Maritime Code. n1

Chapter 13 deals with the Limitation of Time. Generally, it follows the General Principles of the Civil Law of PRC
1986 (hereinafter "Civil Law"). Thus, the time limit for any claims arising from a charterparty, marine insurance
contract, salvage contract, collision, etc., will be two years. However, the time limit for a cargo claim against a carrier,
whether in contract or in tort, will be one year. Since it is regarded as a substantive issue under Chinese laws, a Chinese
Court will not recognize agreements between parties that extend the time limit.

Chapter 14 on Applicable Law on Matters involving Foreign Interests, are the rules of conflict of laws concerning
certain maritime issues, which we will discuss in more detail below.

Chapter 15 contains supplementary provisions with only two articles; the first, concerning the definition of "Unit of
Account" as referred to in the Maritime Code, and the last article declaring that the Maritime Code became effective as
from July 1, 1993.
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b. Concept of Maritime Liens

Maybe it is not surprising to those with a general knowledge of Chinese legal history that it took quite some time for the
juristic circles in China to find an appropriate Chinese term that best reflects the meaning of "maritime lien." It was
appreciated that maritime liens are different from ordinary liens defined in the Civil Law. Some scholars claimed that a
maritime lien is not a lien, and therefore the relevant circles in China understood that the terminology could not be so
simple as "lien" modified by "maritime."

Despite arguments among Chinese scholars about the nature of maritime, most people believe that maritime liens are of
a statutory nature (only those claims clearly stipulated by the law shall be secured by maritime liens); of a subordinate
nature (subordinate to the claims secured by maritime liens); of an appendage nature (attached to the ship); of a secret
nature (no need of registration), and; of a priority nature (to be satisfied prior to other claims). Therefore, although it is
not so clearly defined in Article 4 of the 1993 Convention, it is generally the common understanding in China that a
maritime lien is an actual right of security in res (dan bao wu quan). The provisions on maritime liens are contained in
Chapter 2, in which the provisions on ship ownership and ship mortgages are also contained. In Article 21 of the
Maritime Code, a maritime lien is defined as "the right of the claimant, subject to the provisions of Article 22 of this
Code, to take priority in compensation against shipowners, bareboat charterers or ship operators with respect to the ship
which gave rise to the said claim." Since maritime liens are closely linked with the privileged right against the ship, it
was finally decided in the Maritime Code that "maritime lien" should be termed as "ship's privileged right" if literally
translated.

As it can be seen from the above mentioned definition of maritime lien, even if the claims as listed in Article 22 of this
Code are against the bareboart charterer or the ship operator, the maritime liens securing these claims may also attach to
the ship which gave rise to the claims.

As maritime liens will only "be enforced by the court by arresting the ship that gave rise to the said maritime lien," n1
the Provisions on Arrest of Vessels by Maritime Court Before Lawsuit (hereinafter "Arrest Provisions") formulated by
the Supreme People's Court in 1994, clearly provides that sister ships will not be subject to arrest for the enforcement of
maritime liens.

As to the possible conflict between the provisions on maritime liens and limitation for maritime claims, Article 30 of the
Maritime Code provides that "the provisions of this Section shall not affect the implementation of the limitation of
liability for maritime claims provided for in Chapter 11 of this Code." In accordance with this Article, should there be
any conflict between the provisions of maritime liens and the provisions of limitation for maritime claims, the latter
shall prevail. The provision of Article 30 of the Maritime Code is to some extent similar to the provision contained in
Article 15 of the 1993 Convention.

c. Subject Matter of Maritime Liens

The Maritime Code clearly states that only a ship can be claimed as the subject matter of a maritime lien. The 1926
International Convention for Unification of Certain Rules Relating to Maritime Liens and Mortgages (hereinafter "1926
Convention") stated that the freight contained on the voyage during which the claims arose, and the accessories of the
ship and the freight which accrued from the commencement of the voyage might also be attached with maritime liens.
The Maritime Code differs in that it follows the narrow approach adopted by the International Convention for the
Unification of Certain Rules Relating to Maritime Liens and Mortgages 1967 (hereinafter "1967 Convention") and the
1993 Convention stating that only the ship is the subject matter of maritime liens.

"Ship" is defined in the Maritime Code as "sea-going ships and other mobile units, but does not include ships or craft to
be used for military or public service purposes, nor small ships of less than 20 tons gross tonnage." n1
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Although no express provision can be found in the Maritime Code defining "public service purposes," it is generally
understood that a vessel of public service shall meet at least two requirements: first, it shall either be owned or
requisitioned by the government or government bodies; and second, the operation of the vessel shall not be for
commercial purposes. It seems clear that when a commercial vessel is requisitioned by the government for public
service, that vessel shall then be considered a vessel for public service purposes, and that a government vessel (either
owned or requisitioned by the government) if engaged in commercial activities shall not be regarded as a ship for public
service purposes.

Similarly, no definition is given for "military service purposes" in the Maritime Code. It seems that those military ships
during the ordinary course of their service and any ships requisitioned for military operations will not be "ships" by
virtue of the Maritime Code. However, navy ships when engaged in commercial activities will not be excluded from
application of the Maritime Code.

The gross tonnage referred to in this article, though not defined in the Maritime Code, is understood to be the gross
tonnage as defined by the International Convention on Tonnage Measurement of Ships, 1969, since China has acceded
to that convention as from April, 1980.

As the term ship "shall also include ship's apparel" n1 and the Arrest Provisions also apply to the arrest of ship's apparel,
it seems that it is possible to enforce a maritime lien by arresting ship's apparel, n1 when the ship is lost and the ship's
apparel is the only property rescued or otherwise remaining.

Furthermore, if a ship has become a "wreck" and/or is no longer capable of navigation at sea, it will still be a "ship," n1
and one could still claim a maritime lien against such a "ship" provided of course that the "wreck" is available for arrest.

d. Claims Secured by Maritime Liens

Under the Maritime Code, there are only five types of maritime claims that can be secured by maritime liens. The five
types of maritime claims provided for by Article 22 of the Maritime Code are listed under sections (1)-(5) below:

(1) "payment claims for wages, other than remuneration, crew repatriation and social insurance costs
made by the Master, crew members and other members of the complement in accordance with the
relevant labour laws, administrative rules and regulations or labour contracts"

As one can see from the above:

1) claims of this type must be made by, or payable to the Master, crew members and other members of
the complement;

2) the claim is not limited to wages, but also includes other remuneration such as bonuses, crew
repatriation and social insurance costs;

3) the wages, other remuneration, crew repatriation and social insurance costs are payable in accordance
with the relevant labour laws, administrative rules and regulation or labour contracts.

Where a labour contract or crewing agreement is entered into with a shipowner, manager, or operator domiciled within
the territory of China, the 1994 Labour Law of the People's Republic of China shall compulsorily apply thereto. n1
However, the 1986 Economic Contract Law Involving Foreign Elements of PRC will apply n1 to contracts made with
foreign shipowners, managers, or operators, thus allowing free choice of the governing law for the labour contract.
Where there is no choice of law in the contract, according to the Chinese rules of conflict of laws, the law where the
labour is performed shall be the applicable law for the labour contract.
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Disputes may arise on the claims when a management company is involved. For instance, where the management
company advances the payment for wages, or other remuneration, it might seem that the management company would
have a claim against the shipowner -- whether such a claim could be secured by maritime liens, or indeed whether such
a claim is still a claim for crew's wages is at issue. Unfortunately, there is no clear answer to this question under the
current Chinese law. However, before the Maritime Code was promulgated, the Shanghai Maritime Court decided in
one case that such a claim should be secured by a maritime lien. n1 Furthermore, the Shanghai Maritime Court decided
in another case that the charterer after advancing the crew's wages was entitled to a maritime lien which secured the
claims for the advanced wages. n1

(2) "Claims in respect of loss of life or personal injuries occurred in the operation of the ship;"

It seems logical to believe that:

1) the claims, in respect of loss of life or personal injuries, could be founded either in contract or in tort;

2) loss of life or personal injuries do not necessarily occur on board the ship, but also could occur on
board other ships or on land or at sea so far as they occur in the operation of the ship.

As China has acceded to the 1974 Athens Convention, which was also reflected in Chapter 5 of the Maritime Code, the
limitation of liability for loss of life, personal injuries etc., under contract of carriage of passengers by sea shall be
determined according to Article 117 of the Maritime Code.

Again, for claims involving the carriage of passengers by sea between the ports of China, a different limitation of
liability will apply. The Ministry of Communications formulated the Regulations on Limitation of Liability for
Maritime Claims in Carriage of Passengers along the Coast in 1993, which adopted a different limitation of liability for
coastal carriage.

For any claims made by persons other than passengers, the Supreme People's Court formulated in 1991 the "Detailed
Regulations (for trial implementation) on Examining Compensation for Damages in Maritime Cases on Loss of Life and
Personal Injuries Involving Foreign Interests." The scope of compensation shall include: loss of income, medical
treatment, appeasing fees, funeral fees, other necessary expenses, etc. The loss of income shall be calculated either upon
the differences between the actual average income before and after the injuries or upon the following formula: (Average
annual income before death - annual living expenses) x the number of years from the death to the year of retirement +
pensions x 10 years; among which the annual living expenses will count 25% to 30% of the annual income. However,
the compensation for personal injuries and loss of life shall be subject to a limitation of RMB Yuan 800,000
(approximately US$96,386) per person.

(3) "Payment claims for ship's tonnage dues, pilotage dues, harbour dues and other port charges"

As a matter of fact, the tonnage, pilotage and harbour dues, etc. are compulsorily levied on ships in China, and the
subject vessel will be unable to leave before paying these dues. However, in practice those dues are normally prepaid by
the ship's agent. Query -- once the ship's agent prepaid these dues for the ship, whether his claim for reimbursement will
be secured by maritime liens? Unfortunately, the position is not clear enough at the present time. Some scholars in
China believe that if the agent has paid the dues in the capacity of an agent, under Chinese law, such an act should be
deemed as an act done by his principal, and therefore, the claims for the dues have been satisfied and the maritime liens
securing the same have been extinguished. Further, agent's claims for reimbursement of the dues against his principal
should be regarded as claims under the agency agreement and should not be secured by any maritime liens.

(4) "Payment claims for salvage payment;"

Page 654
2-XII Benedict on Admiralty § 173



In Chapter 9 of the Maritime Code which deals with salvage at sea, the word, "payment" is defined as "any reward,
remuneration or compensation for salvage operation to be paid by the salved party to the salvor pursuant to the
provisions of this Chapter". It goes without saying that if Chinese law is the applicable law of the salvage, salvage
payment will be determined according to Chapter 9. As mentioned above, Chapter 9 was drafted in accordance with the
1989 Salvage Convention. Therefore, special compensation may be awarded where effort is made to minimize
environmental pollution.

It is interesting to mention that there is no express provision contained in the Maritime Code that a salvor may have a
"possessory lien" on the property salved, however, the salvor is entitled to detain the property salved (including a ship)
until a satisfactory security is provided. n1

Further, Article 192 of the Maritime Code provides that "[w]ith respect to the salvage operations performed or
controlled by the relevant competent authorities of the State, the salvors shall be entitled to avail themselves of the
rights and remedies provided for in this Chapter in respect of salvage operations."

(5) "Compensation claims for loss of or damage to property resulting from tortious act in the course of
the operation of the ship."

It is clear that claims for loss of or damage to property based on contract are excluded from this type of claim. However,
the property lost or damaged may not necessarily be on board the ship, but could be on board other ships or on land or
at sea, so long as the loss of or damage to property is sustained or caused in connection with the operation of the ship.
Nevertheless, it is provided for in the second paragraph of sub-paragraph (5) that "Compensation claims for oil pollution
damage caused by a ship carrying more than 2,000 tons of oil in bulk as cargo that has a valid certificate attesting that
the ship has oil pollution liability insurance coverage or other appropriate financial security are not within the scope of
Sub-paragraph (5) of the preceding paragraph." Compared with Paragraph 2 of Article 4 of the 1993 Convention, it
seems that claims for loss of or damage to property which arise out of or result from damage in connection with the
carriage of oil or other hazardous or noxious substances by sea are not expressly excluded from being secured by
maritime liens under the Maritime Code. In addition, it seems that claims for loss of, or damage to property which arise
out of, or result from the radioactive or other hazardous properties of nuclear fuel or of radioactive products or waste are
not mentioned in sub-paragraph (5), and therefore can not be excluded from being secured by maritime liens under
Chinese law.

Finally, it should be noted that the court fees for enforcing the maritime liens, the expenses for preserving and selling
the ship, the expenses for distribution of proceeds of sale and other expenses incurred for the common interests of the
claimants are not secured by maritime liens under the Maritime Code, but, shall be deducted and paid first from the
proceeds of the auction sale of the ship. n1

e. Priority of Maritime Liens

The priority of maritime liens will be discussed at three levels, i.e. (1) the ranking among maritime liens, ship
mortgages and possessory liens; (2) the ranking among maritime liens securing different types of maritime claims; (3)
the ranking among maritime liens securing the same type of maritime claims.

[i] Ranking Among Maritime Liens, Ship Mortgages and Possessory Liens

The first paragraph of Article 25 of the Maritime Code provides that "[a] maritime lien shall have priority over a
possessory lien, and a possessory lien shall have priority over ship mortgage." Thus, it is clear that maritime liens come
ahead of possessory liens and ship mortgages. Unsecured claims shall rank after all secured claims, including claims
secured by maritime liens, ship mortgages and possessory liens. Apart from the maritime liens and possessory liens
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provided for in the Maritime Code, there is no additional lien whatsoever which may attach to a ship under Chinese law.

In the Maritime Code, there are only three sections in Chapter 2. Section 1 of Chapter 2 deals with ownership of ships.
Ship mortgages are provided for under Section 2 of Chapter 2, while maritime liens are provided for under Section 3 of
the same Chapter. There is no separate section in this chapter dealing with the possessory liens mentioned above.
However, an explicit definition of possessory lien can be found in the second paragraph of Article 25 under Section 3.
This paragraph reads: "The possessory lien referred to in the preceding paragraph means the right of the ship builder or
repairer to secure the building or repairing cost of the ship by means of detaining the ship in his possession when the
other party to the contract fails in the performance thereof. The possessory lien shall be extinguished when the ship
builder or repairer no longer possesses the ship he has built or repaired." In light of this paragraph, it is clear under
Chinese law that; 1) only a shipbuilder and/or a ship repairer may have a possessory lien; 2) the subject matter of a
possessory lien is the ship built or repaired; 3) the claim secured by this lien is the cost for shipbuilding or
ship-repairing; 4) once possession on the ship ceases, the possessory lien on the ship shall be extinguished.

[ii] Ranking Among Different Types of Maritime Claims

As discussed above, The Maritime Code only recognizes five types of maritime claims as secured by maritime liens.
The general rule of the ranking among these five types of maritime claims is that they shall rank as they are listed
above. This is made quite clear by Article 23 of the Maritime Code which provides that "[t]he maritime claims set out in
paragraph 1 of Article 22 shall be satisfied in the order listed." However, Article 23 further provides that "any of the
maritime claims set out in sub-paragraph (4) arising later than those under sub-paragraphs (1) through (3) shall have
priority over those under sub-paragraphs (1) through (3)." Thus, should there be any claims for salvage remuneration,
they shall be satisfied before any claims for crew's wages, for loss of life or personal injury, and/or for ship's tonnage
dues etc. which arise earlier. As the law does not discriminate between the ordinary salvage remuneration and "special
compensation" (also defined in the Maritime Code), special compensation will rank as salvage remuneration as
provided for by the Maritime Code.

[iii] Ranking Among Maritime Claims of the Same Type

Similar to the 1993 Convention, the second paragraph of Article 23 of the Maritime Code reads: "In case there are more
than two maritime claims under sub-paragraphs (1), (2), (3) or (5) of paragraph 1 of Article 22, they shall be satisfied at
the same time regardless of their respective occurrence; where they could not be paid in full, they shall be paid in
proportion..."

However, where there are more than two maritime claims under sub-paragraphs (4) of paragraph 1 of Article 22 (i.e.
salvage claims), the principle "first in time, last in right" shall apply. n1

Finally, it should be noted that "the legal costs for enforcing maritime liens, the expenses for preserving and selling the
ship, the expenses for distribution of proceeds of sale, and other expenses incurred for the common interests of the
claimants, shall be deducted and paid first from the proceeds of the auction sale of the ship," n1 although those costs or
expenses are not secured by maritime liens under Chinese law. In other words, these costs or expenses shall have
priority over maritime liens in China. However, the above-mentioned "legal costs" shall only cover court fees according
to the Chinese version, and therefore will not include attorney's fees.

f. Transfer of Maritime Liens

Pursuant to Article 27 of the Maritime Code when maritime claims secured by maritime liens are transferred, the
maritime liens securing the maritime claims shall be transferred accordingly. Thus, it is clear that maritime liens will not
be extinguished when the maritime claims secured thereby are transferred, and that maritime liens will not be
transferred unless the maritime claims secured thereby are transferred.
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Unlike the 1993 Convention, the Maritime Code uses the word "transfer" instead of "assignment and subrogation."
However, theoretically, the word "transfer" is understood to include both assignment and subrogation. Thus, according
to the Annotation[s] of the Maritime Code by the Editorial Committee of Laws of the People's Republic of China, which
consists of Judges of the Supreme People's Court and Maritime Courts, "transfer of" or "subrogation to" a claim secured
by a maritime lien entails the simultaneous transfer of, or subrogation to such a maritime lien.

The Maritime Code contains no provisions regarding circumstances where a maritime claim may be transferred, so that
the maritime lien securing the same may be transferred accordingly, Therefore, one must refer to the relevant provisions
of other laws when faced with this issue.

For example, Article 91 of the Civil Law provides that "[i]f a party to a contract transfers all or part of his contractual
rights or obligations to a third party, he shall obtain the other party's consent...unless the law or the original contract
stipulates otherwise." It should be noted that this provision merely touches upon the transfer of contractual rights and
obligations. In 1984 (before the Maritime Code was promulgated), a Chinese Court held that since a buyer knew there
had been debt attached to the ship when he bought the ship, he should be deemed to have accepted such debt and
therefore the debt had transferred from the original owner to the buyer. n1

In addition, Article 252 of the Maritime Code provides, "[w]here the loss of or damage to the subject matter insured
within the insurance coverage is caused by a third person, the right of the insured to demand compensation from the
third person shall be subrogated to the insurer from the time the indemnity is paid." However, according to Article 67 of
the Insurance Law of the People's Republic of China, "[w]here insurance perils such as death, disability, or illness of the
insured in insurance of the person result from acts of a third party, the insurer shall have no right of claim against the
third party by subrogation after payment of the insurance benefits."

Furthermore, it is to be noted, according to the Chinese rules of conflict of laws, which we will discuss later, the
applicable law of maritime liens shall be the lex fori, whereas the applicable law of the maritime claims secured by
maritime liens may or may not be the lex fori. Thus, the applicable law governing the transfer of maritime liens and the
applicable law governing the transfer of the maritime claim will not necessarily be the law of the same country.

g. Extinction of Maritime Liens

It is generally true under Chinese law that maritime liens shall not be extinguished by transferring the ownership of a
ship, n1 or, in other words, by virtue of a private sale of the ship. But maritime liens may be extinguished by [1] lapse of
time or [2] by a forced sale of the subject ship by a court or [3] by the loss of the subject matter, i.e. the ship. These are
the three circumstances listed in Article 29 of the Maritime Code under which a maritime lien shall be extinguished.

[i] Time Limit

The time limit for the enforcement of a maritime lien under Chinese law is one year, counting from the day on which
the maritime lien comes into existence, which is normally the same day that the claims secured thereby arise. In
addition, unlike Article 9 of the 1993 Convention which contains a proviso on the one-year time limit, the one-year time
limit under the Maritime Code shall not be subject to suspension or interruption in any event. It is also worth
mentioning that under Chinese law, no maritime liens are subject to six months time limit.

[ii] Forced Sale by Court

Once a ship, to which a maritime lien attaches, is sold by a court through a forced sale, all maritime liens attached to
said ship shall be extinguished. This is the second circumstance listed in Article 29 of the Maritime Code under which a
maritime lien shall be extinguished. The procedures for any forced sale by a court are contained in Regulations on
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Auction of the Arrested Vessels by Maritime Court to Clear Off Debts (hereinafter "Auction Regulations") formulated
by the Supreme People's Court in 1994, which we will discuss in more detail below.

[iii] Loss of Ship

Under Chinese law, a ship is the only subject matter of maritime liens. Once the subject matter is lost or no longer
exists, all maritime liens attached to this subject matter shall be extinguished. This is unlike the treatment of a ship
mortgage under Chinese law, where once the ship is lost, the mortgagee shall be entitled to enjoy priority over other
creditors with respect to the compensation paid from the insurance coverage on account of the loss of the ship. n1
Maritime liens shall not attach to the compensation paid from the insurance coverage on account of the loss of the ship.

Apart from the above mentioned three circumstances, pursuant to Article 26 of the Maritime Code, maritime liens may
also be extinguished if not enforced within 60 days of a public notice made by a court. This public notice is made at the
request of the transferee on the transfer of the ownership of the ship when the transfer (as the result of a private sale) of
the ownership of the ship was effected. Therefore, if a buyer wants a clean ship through a private sale, i.e. without any
maritime liens attached to the ship, he may apply to the court for a public notice and if nobody claims a maritime lien on
the ship within 60 days, the ship shall be free from any maritime liens under Chinese law.

Needless to say, since a maritime lien is subordinate to a maritime claim secured thereby, if the maritime claim is
satisfied, the maritime lien will no longer exist. n1

h. Enforcement of Maritime Liens

As maritime liens could only be enforced by making an arrest of the vessel which gives rise to the maritime claims
secured thereby, it is necessary to discuss the Arrest Provisions and the Auction Regulations in detail.

[i] Arrest Provisions

An action in rem is not recognized in China, thus the arrest of a ship is regarded as a measure to preserve property so as
to secure the subsequent enforcement of a judgement. Arrest Provisions are called "pre-litigation preservative
measures." However, the procedures are construed as applicable on preservative measure during litigation. In other
words, if a plaintiff, during the legal proceedings, be it court proceedings or arbitration proceedings, wishes to arrest a
defendant's vessel in order to obtain a security for his claims, he may apply to the court for such an arrest in accordance
with the Arrest Provisions.

Therefore, the Arrest Provisions provide a list of maritime claims upon which claimants may apply for the arrest of a
vessel. "Maritime claims" are defined generally as "claims in connection with or arising from ownership, building,
possession, operation, sale, salvage and mortgage of a ship and/or relating to a maritime lien." All maritime claims
secured by maritime liens are included in the list n1 of 20 types of maritime claims as set forth in Rule 2 of the Arrest
Provisions.

[1] Scope of Vessels Subject to Arrest

Provisions have been made in the Arrest Provisions on the condition and scope of vessels which may be arrested for the
maritime claims as so defined, including sister ships n1, ships operated, managed or chartered by the person against
whom the claim is lodged. However, for enforcement of maritime liens, the arrest could only be made against the
particular ship which gives rise to the maritime claims and it is not restricted by the general rule that the ship shall
belong to the same owner or same operator or same charterer at the time of the arrest and at the time when the maritime
claims arise.

[2] Application for Arrest and Provision of Security
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Rule 4 of the Arrest Provisions provides detailed procedures for application for an arrest. Rule 4(1) provides that the
maritime claimant should submit a written application for arrest together with supporting evidence to the Maritime
Court. It is required that the claimant shall merely provide prima facie evidence for the claims and that the owner,
operator, or charterer of the vessel should be liable for the claims.

The claimant will also be required to provide counter security to the court which will be used to compensate for the loss
or damage caused by the arrest if the arrest is determined to be wrongful. n1 Usually, the amount of counter security
will be equivalent to 30 days of the market rate for hire of the ship or a similar ship. Such counter security will either be
in cash or in the form of a letter of guarantee provided by a financial institution n1 within the territory of China to the
satisfaction of the Court. A letter of guarantee provided by any foreign legal entity will usually not be accepted.

Needless to say, the application fees to be paid to the Court, usually in the sum of RMB5,000 (approximately equivalent
to US$ 602.40), shall be pre-paid by the claimant. However, the marshal's fees and/or other expenses incurred due to the
arrest shall be advanced by the defendant which shall be calculated according to the expenses actually incurred during
the relevant period of arrest and recoverable from the claimant if the arrest is adjudicated to be wrongful.

The Maritime Court, upon receipt of the application, and if it deems that the application meets the requirements, shall
make an order within 48 hours allowing the arrest. In the arrest order, the party against whom the application for the
arrest is sought shall be ordered to provide security for the claimant's claims to the Maritime Court. The standard form
of such a security will usually be available from the court and the wording thereof is not open to negotiation. However,
the security may also be provided to the claimant or other competent authorities, as the case may be, if the parties have
reached an agreement on choice of jurisdiction or an arbitration agreement.

Once the defendant, in accordance with the arrest order, provides the security to the satisfaction of the Maritime Court,
or if the claimant applies to lift the arrest order with justified grounds, the Maritime Court shall promptly issue a release
order. n1

It is clearly provided in Rule 4(7) of the Arrest Provisions that the provision of security by the party against whom the
application for arrest is sought is not deemed to have admitted its liability for compensation or waived its right to limit
liability.

Any agreement between the parties on jurisdiction, arbitration or choice of law shall not affect the arrest of a ship in
accordance with the Arrest Provisions. n1

[3] Ship Arrest and Jurisdiction

The period of the arrest will be 30 days for cases involving foreign interests and 15 days for domestic cases. n1 This
means that the claimant will have to institute a lawsuit within the above mentioned period, otherwise the ship will be
released. n1 Once the lawsuit is entertained by the Maritime Court, the pre-litigation preservative measure (i.e. arrest)
will be transferred to "litigation preservative measure" n1 under which there will be no restriction on the period of
arrest.

The Maritime Court which makes the arrest order shall have jurisdiction over the maritime claims which gave rise to
such arrest. However, it shall not exclude the jurisdiction of other appropriate forums. Where there is an arbitration
agreement between the parties, the Maritime Court shall not take cognizance of the lawsuit filed by either party unless
the arbitration agreement is null and void or unenforcible. Again, problems may arise from the above provisions where
there has been an arbitration agreement between the parties. Also, if the defendant refuses to provide security, the
claimant will have to institute a lawsuit within 30 days (or 15 days for domestic cases) in accordance with Rule 6(4) of
the Arrest Provisions -- the Maritime Court should not accept such case in accordance with Rule 6(2).
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The Arrest Provisions shall also apply to the arrest of ship's apparel, n1 but will not be applicable to ships designated for
military or public service purposes. n1

[ii] Auction Regulations

The Arrest Provisions only deal with matters concerning arrest, and where no security is provided for the claims which
give rise to the arrest, and if the claimant wishes to apply for a judicial sale of the vessel, the Auction Regulations will
have to be referred to.

According to Rule 1(1) of the Auction Regulations, "if the shipowner refuses to provide sufficient and reliable security
within the prescribed time limit, or if the hull, machinery, or equipment of the ship is no longer suitable for arrest, the
claimant may apply for an auction of the ship." Further, the owner of the ship which is to be auctioned must be the
defendant in the proceedings and should be liable for the maritime claim. n1

This provision will create some problems. First, as discussed above, "a maritime lien is the right of the claimant ... to
take priority in compensation against shipowners, bareboat charterers or ship operators with respect to the ship which
gave rise to the said claim" (emphasis added). Rule 1(1) of the Auction Regulations does not seem to contemplate the
situation where the maritime lien is sought to be enforced against bareboat charterers or ship operators. Therefore, it is
submitted that Rule 1(1) shall give way to the Maritime Code when the claims secured by maritime liens are made
against bareboat charterers or ship operators. Secondly, since only the claimant who has applied for the arrest of the
vessel can apply for an auction of the vessel, when someone other than the maritime lien holder has arrested the vessel
before, and he can not apply for auction of the vessel because the defendant was not the shipowner, and futhermore, the
defendant refuses to provide the security, those maritime lien holders may have difficulties in enforcing their maritime
liens since they could not apply to arrest the ship which has already been arrested.

Further, if the claimant wishes to auction the ship, he will have to file a lawsuit and an application for the auction with
the Maritime Court. n1 This provision will again create problems when a claimant has already obtained an enforceable
legal document such as an arbitral award.

The fees for the auction to be borne by the defendant shall be advanced by the claimant, failing which, the application
for the auction will not be granted. n1

If there is any loss or damage caused by the auction due to a wrongful application for the auction, the claimant shall be
liable for the same. But, to date there have been no such cases reported in China.

Where the Maritime Court grants the application for the auction, it shall notify the registration authority of the ship, the
registered mortgagee and registered co-owners etc. The notice shall contain the time and venue of the auction, the
reasons, the basis for the auction etc., and shall be served upon the above mentioned interested parties 30 days before
the auction. Furthermore, the Maritime Court shall put a notice in the main newspaper to be distributed abroad (usually
China Daily) and in a local newspaper for at least three consecutive days. n1

An auction committee will consist of three to five persons, and is composed of marshals, auditor(s), and ship
surveyor(s) appointed by the court. The auction committee shall be responsible for the work of (1) appraisal of the ship;
(2) evaluation of the ship; (3) presiding over the auction; and other related matters.

All other creditors shall register their claims within 60 day after the public notice was made, otherwise they shall be
deemed to have waived their right to seek compensation under the present auction.

For the purpose of registration of the claims, a written application together with documentary evidence supporting the
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claims, and other relevant documents shall be submitted to the court, along with the registration fees of RMB 500
(approximately US$ 60.24). Once the application for registration of claims has been accepted, a notice will be served
upon the creditor(s). However, the approval of registration of claims does not necessarily mean that the creditor(s) are
ready to participate in the distribution of the proceeds of the subsequent judicial sale. It seems to be a prevailing practice
now in China that all the creditors will be asked to produce an enforceable document evidencing the claims. Thus, a
lawsuit before the Maritime Court will be necessary if the creditor(s) fail to produce any court judgment, arbitral award,
or other legal documents which may be recognized as enforceable by a Chinese court.

The bottom price for the auction shall be proposed by the auction committee based upon the evaluation of the ship, and
finally determined by the Maritime Court, and shall be kept confidential. If all the quotations during the auction are
lower than the bottom price, the auction committee may arrange for another auction or a sale in other forms.

After the auction, the maritime court shall again put a public notice in the newspaper, indicating that the ship has been
sold by auction to the buyer, that the property and risk have passed since the physical transfer of the ship, and that the
buyer shall not be liable for any previous debts or obligations of whatsoever nature attached to the ship, and that the
previous owner should deregister with the previous registration authority.

According to Rule 3(1) of the Auction Regulations, upon completion of the registration of claims, the Maritime Court
shall preside over a meeting of all registered creditors. The creditors may negotiate with each other, propose a
distribution scheme and sign an agreement on the settlement of claims, subject to the approval by the Maritime Court. If
the creditors fail to reach an agreement, then the Court will make a decision on the distribution of the proceeds.

All the proceeds of sale together with the interest accrued thereon shall be distributed in accordance with the ranking as
provided for in Articles 21, 22, 23, 24, and 25 of the Maritime Code. However, the court fees, any costs or expenses for
the purpose of preserving the ship or auction of the ship and distribution of the proceeds of sale, as well as any other
disbursements incurred for the common interest of the maritime claimants shall be deducted from the proceeds before
distribution. After distribution, if there is any balance of the proceeds, the same shall be returned to the previous owner
of the ship.

i. Private International Law

As it is known, the law concerning maritime liens is far from being internationally unified, instead, the law differs
significantly from country to country. It seems that the relevant international conventions on maritime liens are not as
successful as the international conventions on other issues of maritime law. Conflict of laws concerning maritime liens
is likely to be encountered by all maritime nations in the world. Yet, each country has its own way of solving the
problems, and the following is a brief introduction to the Chinese approach.

[i] Qualification

In China, the rules of domestic law may be theoretically classified into substantive rules of law and procedural rules of
law. The rules of conflict of laws are a part of the national law of China, and are neither substantive nor procedural. The
Maritime Code is, in general, a set of substantive rules of law. Since the provisions relating to maritime liens are
contained in this Code, and can not be found elsewhere, all the matters relating to maritime liens, except those
concerning enforcement, are qualified as substantive matters as opposed to procedural matters. In particular, the scope
of subject matter of maritime liens, types of maritime claims secured by maritime liens, and ranking, transfer,
extinction, time limit of maritime liens, etc. will be qualified as substantive matters which will be decided by the
applicable law chosen in accordance with the rules of conflict of laws.

[ii] Applicable Law of Maritime Liens
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It is provided by Article 272 of the Maritime Code that "The law of the place where the court hearing the case is
located shall apply to matters pertaining to maritime liens." Thus, it is clear that the principle adopted by China in
determining the applicable law of maritime liens involving foreign elements is lex fori. Therefore, if a maritime lien is
to be enforced before a Chinese court, the claimant will have to bear in mind that the maritime lien will be decided in
accordance with Chinese law, i.e. the Maritime Code. And, it is possible that a maritime lien which would exist under a
foreign legal regime may not be recognized as such by a Chinese court.

[iii] Applicable Law of the Claims Secured by Maritime Liens

Though maritime liens are subordinate to the claims secured by them, they are an entirely different kind of right from
the claims secured thereby. The applicable law of maritime liens may be different from the applicable law of the claims
secured by maritime liens. In China, as mentioned above, the applicable law of maritime liens is the lex fori, whereas,
the claims secured by maritime liens could possibly be contractual claims or tortious claims of which the applicable
laws may or may not be the lex fori.

As to the applicable law of contractual claims, it is provided by Article 269 of the Maritime Code that "[t]he parties to a
contract may choose the law applicable to such contract unless the law provides otherwise. Where the parties to a
contract have not made a choice, the law of the country having the closest connection with the contract shall apply." A
similar provision can also be found in the Civil Law.

As to the applicable law of tortious claims, it is provided by Article 146 of the Civil Law that "[t]he law of the place
where an infringing act is committed shall apply in handling compensation claims for any damage caused by the act. If
both parties are citizens of the same country or have established domicile in another country, the law of their own
country or the law of their domicile may be applied." In addition, it is further provided by Article 273 of the Maritime
Code that "[t]he law of the place where the infringing act is committed shall apply to claims for damages arising from
the collision of ships. The law of the place where the court hearing the case is located shall apply to claims for damages
arising from collision of ships on the high sea. If the colliding ships belong to the same country, no matter where the
collision occurs, the law of the flag State shall apply to claims against one another for damages arising from such
collision."
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FOOTNOTES:
(n1)Footnote *. This section is written by Dihuang Song, a consultant with Henry & Co. in Shenzhen, China, and
Henry H. Li, a partner with Henry & Co. in Shenzhen, China.

(n2)Footnote 1. Quite a few cases pertaining to maritime liens and/or arrest of ships were published in the Gazette
of the Supreme People's Court (1985 - 1989 volumes) when the Maritime Code was not yet promulgated.

(n3)Footnote 1. Art. 9 of Maritime Code.

(n4)Footnote 1. Art. 11 of Maritime Code.

(n5)Footnote 1. Art. 271 of Maritime Code, at paragraph 1.

(n6)Footnote 1. See Art. 271 of the Maritime Code, at paragraph 2.

(n7)Footnote 1. See also Provisions on Investigation and Handling of Maritime Traffic Accident of PRC
formulated by the Ministry of Communications.

(n8)Footnote 1. Art. 203 of the Maritime Code.

(n9)Footnote 1. See Provisions on Limitation of Liability for Maritime Claims for Ships Not Exceeding 300 Gross
Tonnage and Those Engaging in Coastal Operation, 1994.

(n10)Footnote 1. Art. 147 of the Insurance Law of China.

(n11)Footnote 1. See Art. 28 of the Maritime Code.

(n12)Footnote 1. See Art. 3 of the Maritime Code.

(n13)Footnote 1. See supra.

(n14)Footnote 1. See Art. 7(1) of the Arrest Provisions which reads "the present provisions shall also apply to the
arrest of ship's apparel."

(n15)Footnote 1. See Comprehension and Application of Maritime Code and Case Analysis, at p.14.

(n16)Footnote 1. Art. 2 of the Labour Law of China 1994 which provides "This Law shall apply to enterprises,
individual economic organizations (hereinafter referred to as employing unit) and labourer who form a labour
relationship therewith within the territory of the People's Republic of China..."

(n17)Footnote 1. See Point 1(1) of the Reply to Certain Questions concerning Application of Economic Contract
Law Involving Foreign Interests of PRC 1986 by the Supreme People's Court of PRC dated October 19, 1987.

(n18)Footnote 1. See Sailors Foreign Technical Service Co. of Wuhan Changjiang Steamship Company v. Soto
Grande Shipping Co. S.A. 1987, Gazette of the Supreme People's Court (1985-1989) at p.530-532.
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(n19)Footnote 1. See T.J. Stevenson and Co., New York U.S. and Irving trust Co., US v. Zenith Transport, Inc.
Liberia, Gazette of the Supreme People's Court (1985-1989), at p.534-537.

(n20)Footnote 1. See the third paragraph of Article188 of the Maritime Code which provides that "without the
consent of the salvor, the ship or other property salved shall not be removed from the port or place at which they first
arrived after completion of salvage operation, until satisfactory security has been provided with respect to the ship or
other property salved, as demanded by the salvor."

(n21)Footnote 1. See Article 24 of the Maritime Code.

(n22)Footnote 1. Article 23 provides that "should there be more than two maritime claims under sub-paragraph (4),
those arising later shall be satisfied first."

(n23)Footnote 1. See Article 24 of the Maritime Code.

(n24)Footnote 1. See Gazette of the Supreme People's Court at p. 523-524.

(n25)Footnote 1. See Article 26 of the Maritime Code.

(n26)Footnote 1. See Article 20 of the Maritime Code.

(n27)Footnote 1. Similarly, if an alternative security, e.g. a letter of guarantee, has been provided to and accepted
by the claimant for his claims secured by maritime liens, the subject matter of maritime liens could no longer be
arrested and thus the maritime liens could not be enforced unless the claimant is entitled to re-arrest the subject matter
for the same claim due to the circumstances as provided for in the Arrest Provisions.

(n28)Footnote 1. The list of maritime claims are: (1) collision of ships or other accidents; (2) personal injuries
caused by ship or resulted from maneourvring, operation of the ship; (3) water pollution by the ship; (4) measures taken
to prevent likely pollution or alleviate, eliminate pollution damages; (5) salvage or raising, wreck removal or removal of
other sunken objects, floating objects; (6) charterparties; (7) contract of carriage of goods or passengers by sea; (8)
general average; (9) towage, pilotage; (10) supply to the ship of foods, provisions, materials, bunker, equipment
(including container) required for daily operation or maintenance; or supply of labour; (11) port and channel dues, canal
dues and port charges; (12) to build, repair, re-equip or man the ship; (13) ship's mortgage or other ship's security of
similar nature; (14) contract of marine insurance; (15) claim for wages of master, crew and social insurance etc.; (16)
cost/disbursement advanced for the ship by master, shipowner, bareboat charterer, other charterers or agent; (17)
brokerage, commission, agency fees advanced by shipowner, bareboat charterer, other persons acting on their behalf,
for the ship; (18) ownership or possessory right; (19) operation of ship or distribution of profits among co-owners of the
ship; (20) contract of sale of ship.

(n29)Footnote 1. However, sister ships will not subject to an arrest if the claims are related to the dispute over
ownership, mortgage, possession, operation and distribution of profits according to Rule 3(4) of the Arrest Provisions.

(n30)Footnote 1. Rule 4(5) of the Arrest Provisions.

(n31)Footnote 1. Normally, banks and insurance companies in China will be accepted by the court.

(n32)Footnote 1. Rule 4(4) of the Arrest Provisions.

(n33)Footnote 1. Rule 4(9) of the Arrest Provisions.

(n34)Footnote 1. Rule 6(3) of the Arrest Provisions.

(n35)Footnote 1. Rule 6(5) of the Arrest Provisions.
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(n36)Footnote 1. Rule 6(4) of the Arrest Provisions.

(n37)Footnote 1. Rule 7(1) of the Arrest Provisions. For definition of "a ship", please see section 3 on subject
matter of maritime liens.

(n38)Footnote 1. Rule 7(2) of the Arrest Provisions.

(n39)Footnote 1. This provision may create some problem where the claimant has not obtained an enforceable
legal documents such as a judgment or an arbitral award, and where the claimant's case has not been heard by the court
in question.

(n40)Footnote 1. Rule 1(2) of the Auction Regulations. Again, this may create problems when there has been an
arbitration agreement between the parties.

(n41)Footnote 1. Rule 1(5) of Auction Regulations.

(n42)Footnote 1. Rule 1(6) of Auction Regulations.
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§ 174. Maritime Liens in Australian*

a. General

[i] Legislative Background

Australia's Admiralty Act, enacted in 1988, is one of the most modern and accessible Admiralty laws of any jurisdiction
in the world. The then Attorney-General of the Commonwealth of Australia, The Hon Lionel Bowen MP, provided this
explanation to the Federal Parliament for the underlying philosophy of the Admiralty Act:

Australia is primarily a country of shippers rather than shipowners and is dependent on foreign
shipping for much of its export and import trade. It is, therefore, in Australia's interest to support a broad
Admiralty jurisdiction, which is dependent principally on the presence in the jurisdiction of the ship or
sister ship in relation to which a maritime claim arises. The proposed legislation, therefore, asserts a
broad Admiralty jurisdiction but at the same time takes account of international trends and remains
within internationally acceptable limits.

The Admiralty Act contains a very broadly defined concept of maritime claims in order to protect the rights and interests
of those seeking redress under the Admiralty Act. The Admiralty Act focuses on the protection of the rights of cargo
interests and others seeking redress against a vessel or her operators, rather than on protecting shipowners. The rights
and remedies that Parliament conferred upon Australians in respect of maritime claims are also available to protect the
rights of overseas interests. Similarly, although the Admiralty Act was primarily intended to protect Australian cargo
interests, it offers similarly wide protection to shipping entities such as charterers, providores, crew members and others
with a claim against a particular ship.

The Admiralty Act was preceded by a thorough review of Australia's civil admiralty jurisdiction and the areas which
required reform. The review was conducted by the Law Reform Commission and its report into Australia's civil
admiralty jurisdiction was released in 1986 and led to the Admiralty Act.
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The underlying philosophy of the Admiralty Act, including the view that Australia must ensure that it has the means to
protect the rights of shippers and other parties against a vessel, is fundamental to Australian Admiralty jurisdiction.
Courts vested with Admiralty jurisdiction regularly and generally apply this view with some degree of consistency to
the judgments they hand down. The High Court of Australia recently handed down a decision on the definition of
sistership for the purposes of surrogate ship arrest. n1 In its judgment the High Court asserted that the Admiralty Act
was the cornerstone of the civil admiralty jurisdiction. The weight of the decision is clearly in favour of an Australian
perspective on international shipping, whilst seeking to accommodate international custom and practice.

[ii] Legal System

[1] The Constitutional Framework

Australia is a federal constitutional monarchy divided into six states and two territories. On the establishment of the
national federation of states and territories in 1901, a national federal parliament was established and a constitution
came into operation. The federal structure is similar to the federal governments of the United States and Canada. The
national federal government has only the powers set out in the constitution, with the balance of all powers remaining
with the governments of the states.

Admiralty jurisdiction is conferred on the federal government pursuant to several key sections of the Constitution. The
federal parliament has power, pursuant to section 51 (i) to make laws with respect to trade and commerce with other
countries and among the states. When read with section 98, which expressly extends the jurisdiction of section 51 (i) to
navigation and shipping, these two sections confer a broad power on the federal parliament to make laws with respect to
interstate and international shipping.

The federal parliament also has power to pass laws with respect to the external affairs of Australia. Pursuant to s. 51
(xxix), the federal parliament can validly incorporate an international treaty, to which Australia is a party, into domestic
law. Even in situations where the federal parliament has no power to make laws over the subject of the convention, in
compliance with Australia's international obligations the federal parliament can validly make such laws and thereby
override any state law to the extent of any inconsistency between Federal and State law. Conventions including the
Hague, Hague-Visby and Warsaw Conventions have become part of Australian domestic law pursuant to this power.

The Constitution, in section 76 (iii), grants the federal parliament the right to confer upon the High Court of Australia
original jurisdiction over any matter of Admiralty and maritime jurisdiction. The federal parliament also has the power
to confer such jurisdiction on the Supreme Courts of the states. The former provision is modelled largely on a power in
the United States Constitution. n2 However the Australian courts have taken the view that this section, particularly by
the addition of the words and maritime, indicates that the section is to be given a very wide interpretation which is
capable of adjusting to the continuous changes in Australia, in maritime law and in the shipping industry. n3

In essence, the federal parliament has the power to pass laws dealing with admiralty and shipping and this has resulted,
inter alia, in the Admiralty Act (1988) and the Carriage of Goods by Sea Act (1991). The powers conferred on the High
Court pursuant to the Admiralty Act have been conferred on the Federal Court of Australia and the Supreme Courts of
the States and Territories. n4

[2] Common Law System

Australia's legal system is similar to the legal systems of Canada, New Zealand, Singapore, the United Kingdom and the
United States. Although the bulk of Australian law is now codified into acts, regulations and rules, significant emphasis
is placed on the application of decided cases by the Courts in the common law tradition. Although costs are largely at
the discretion of the Judge, in general the unsuccessful party or parties will be ordered to bear the costs of the successful
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party or parties. Subordinate courts are bound by the decisions of superior courts and the doctrine of stare decisis
remains valid. This is particularly true of the decisions of the Courts exercising Admiralty jurisdiction. Although the
Admiralty Act and Admiralty Rules have sought to set out the civil admiralty jurisdiction in some detail, the Courts will
still place substantial weight on previously decided cases, particularly where the precedent has evolved over hundreds of
years of case law. However, Australian courts have recently begun to show a tendency to place lesser emphasis on
foreign cases, notably where case concerns a treaty to which Australia is not a party. n5

[3] The Court Structure

The High Court of Australia is Australia's superior court and the final court of appeal. The High Court is broadly
equivalent to the Supreme Court of the United States. The Federal Court is a national court exercising federal
jurisdiction, including Admiralty, shipping and navigation. Each State and Territory capital has a division of the Federal
Court and in each of these there is a dedicated Admiralty division. In the Federal Court system, each State and Territory
has at least one judge who is designated to hear claims brought in Admiralty and all proceedings commenced in
Admiralty are listed together and separately from other matters. The Federal Court is broadly equivalent to the United
States

[iii] Maritime Jurisdiction

As indicated above, Admiralty jurisdiction is vested in the Federal Court and the Supreme Courts of the States and
Territories. However, the constitutional structure and the basis of the federal Admiralty powers and the grant of
Admiralty jurisdiction limit these powers to those within the compass of the powers of the federal parliament.
Accordingly, the federal Admiralty Act does not apply to inland waterways or to any vessels which sail on inland
waterways. n6 District Court. The States and Territories also have Supreme Courts which have been vested with federal
Admiralty jurisdiction and claims can also be brought in these Courts. Most of the Supreme Courts of the States and
Territories also have dedicated Admiralty judges and a distinct Admiralty list.

Proceedings in the Federal and Supreme Courts are generally brought before a single judge. An appeal from a decision
of the Federal Court will be heard by the Full Court of the Federal Court. An appeal from a decision of the Supreme
Court will be heard by the Court of Appeal of that Supreme Court. Once the Full Court or the Supreme Court Court of
Appeal have handed down their judgment, the only remaining right of appeal for either party lies in an application for
leave to appeal to the High Court. The definition of inland waterways extends only to non tidal waters. n7

The situation relating to appeals is set out above.

Australia has not ratified any of the conventions dealing with maritime liens, including the following:

International Convention for the Unification of Certain Rules of Law relating to Maritime Liens and Mortgages, 1926;

International Convention for the Unification of Certain Rules of Law relating to Maritime Liens and Mortgages, 1967;
and

International Convention on Maritime Liens and Mortgages, 1993.

It should also be noted that Australia has not ratified the International Convention relating to the Arrest of Sea-going
Ships 1952.

[iv] The Admiralty Act 1988

As indicated above, the Admiralty Act does not apply to any inland waterways vessels or to vessels used or intended to
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be used on inland waterways. n8

There is no provision for jury trials for proceedings commenced pursuant to the Admiralty Act. n9

In section 4 of the Admiralty Act, maritime claims are defined either as proprietary maritime claims or general maritime
claims.

A Proprietary Maritime Claim refers to a claim relating to the possession or ownership of a vessel, a claim under a
mortgage, a claim for interest pursuant to any of these claims, and a claim for the satisfaction or enforcement of a
judgment given by any Court against a vessel in Admiralty proceedings issued in rem in any jurisdiction worldwide.
n10 It should be noted that the Court will not order the arrest of a sister ship to enforce a Proprietary Maritime Claim.
General Maritime Claims are extensively defined in the Admiralty Act and include the following: n11

claims for damage done by a ship (whether by collision or otherwise);

claims for loss of life or personal injury;

claims for damage to goods carried on a vessel;

claims arising under charterparties or any other arrangement relating to the carriage of goods or
persons or the use or hire of the vessel;

salvage claims;

general average claims;

towage or pilotage claims;

claims arising in respect of goods, materials or services (including stevedoring and lighterage
services) supplied or to be supplied to a vessel for its maintenance or operation;

claims arising from a vessel's construction, alteration, repair or the supply of equipment;

claims arising from port, harbour or canal tolls, charges or dues;

claims by a vessel's charterer or agent for disbursements incurred;

claims for insurance premiums, including P&I calls;
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claims for wages by the master or crew or any other person employed on the vessel or for the benefit
of the vessel; n12

claims for the enforcement of an arbitration award, including foreign awards made in respect of any
maritime claim, including proprietary claims.

A General Maritime Claim can only be enforced against a ship or sister ship so long as the ownership or control has not
changed since the claim initially arose. If there has been a change in ownership, a General Maritime Claim cannot be
enforced against a vessel. The judgment can still be enforced against a sister ship which remains in the control of the
original owner.

[v] Jurisdiction

The mere presence of a vessel within Australian territorial waters is sufficient to found jurisdiction in the Admiralty
Division of the Federal Court of Australia for in rem proceedings. n13

For claims brought under the Admiralty Act, the Federal and State and Territory Supreme Courts have jurisdiction over
all vessels within Australian territorial waters. This jurisdiction is exercised without reference to the vessel's flag,
residence, domicile or nationality of her owner or charterer, or of the claimant, or the place where the claim originally
arose. n14

The Admiralty Act contains only a very limited recognition of the doctrine of sovereign immunity. The Admiralty Act
does not allow for in rem proceedings to be commenced against government ships or property nor does it allow for the
arrest, detention or sale of any government ship or property. n15 However the definition of government property
specifically excludes cargo and other property belonging to a government owned trading corporation, even if it is a
department of the government. n16 The definition of government ship also excludes any vessels which are owned by or
demised or sub-demised to a government owned trading corporation, even if it is an agency of the government. n17 The
practical effect of this is to allow for in rem proceedings to be validly commenced against vessels owned or operated by
government owned trading corporations.

Judgments obtained in countries with which Australia has reciprocity can be entered here ex parte pursuant to the
Foreign Judgments Act 1991, ensuring that the absence of a vessel does not preclude the enforcement of a maritime
claim in Australia. Notice of the judgment must be given to the debtor, whether in Australia or not, following which a
writ of execution will be issued. The practical effect of the writ is to allow the seizure and sale of assets such as, for
example, containers or monies in bank accounts.

b. The Characteristics and History of Maritime Liens

A maritime lien is a charge to secure certain claims against certain types of property. However, maritime liens differ
from other forms of liens. Like many other Admiralty jurisdictions, the law in Australia relating to maritime liens
remains less developed than other areas of the law and the law relating to maritime liens remains vague and slightly
mysterious. n18

A maritime lien has four fundamental characteristics. Firstly, a maritime lien is a charge over property which can only
be enforced by the commencement of proceedings against the property itself. n19 A maritime lien is most commonly
secured against a vessel, the res. Secondly, a maritime lien is neither created by statute or contract. A maritime lien
automatically attaches to property when certain acts or omissions occur. n20
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Thirdly, the maritime lien remains attached to the property irrespective of any change in the ownership of the property.
n21 The final characteristic of a maritime lien is that it has priority over all other charges, with the exception of an
overriding statutory charge, most commonly the fees and expenses of the Admiralty Marshal relating to the arrest of the
property and the costs of the party which arrested the property. n22

c. Property to Which a Maritime Lien Attaches

As noted above, a maritime lien most commonly attaches to a ship. The Admiralty Act defines a ship as a vessel of any
kind used or constructed for use in navigation by water, however it is propelled or moved. n23 The Admiralty Act
expressly excludes from its definition of a ship both hovercraft and vehicles for exploring or exploiting Australia's
ocean-based natural resources and vessels under construction which have not yet been launched. n24 Australian Courts
have followed international precedent in holding that the vessel includes all property on board, including the bunkers
but excluding all property owned by a party other than the party which owned the vessel. n25 A maritime lien can also
attach to freight income but only as an extension of a lien attaching to the vessel. A maritime lien cannot automatically
attach to freight alone. n26 A maritime lien can also attach to cargo but this can only apply to a lien for salvage of the
cargo. n27

d. Claims Secured by Maritime Liens

[i] Admiralty Act 1988 Definition of Liens:

RIGHT TO PROCEED IN REM ON MARITIME LIENS

15. (1) A proceeding on a maritime lien or other charge in respect of a ship or other property subject to the lien or
charge may be commenced as an action in rem against the ship or property.

(2) A reference in subsection (1) to a maritime lien includes a reference to a lien for:

(a) salvage;

(b) damage done by a ship;

(c) wages of the master, or of a member of the crew, of a ship; or

(d) master's disbursements.

SALVAGE

A vessel and her cargo are jointly and separately capable of salvage. A maritime lien for salvage only attaches to
property successfully salvaged. n28 There must also be a risk of physical danger to the vessel, which includes the
threatened loss of the vessel by her lawful owners or operations, including by piracy, war or civil unrest. n29 A
maritime lien for salvage cannot be created by contract or agreement, but only attaches to property by operation of law.
However, an agreement or contract may establish the terms under which a salvage reward is to be paid, the party liable
to pay such a reward and the amount of such a reward n30 and the salvor must voluntarily render services which save a
vessel, assist in saving a vessel or in recovering it from a total loss. n31 Accordingly the services of a salvor cannot
have been rendered pursuant to a contract, agreement, arrangement or any official duty or responsibility. The master of
the salved vessel must also consent to the provision of the salvor's services. n32 In the event that a salvor successfully
salvages more than one item of property, the salvor's maritime lien will attach pro rata to all of the salvaged property
for the total sum of the salvage reward. Where there is more than one salvor, each salvor will separately have a maritime
lien over the salvaged property to protect their salvage reward. n33
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Although a claim for towage per se does not give rise to a maritime lien for salvage, Australian Courts have recognised
that there are circumstances where a substantial portion or even the entirety of a salvage operation may be in the form of
towage, provided that the towage is not simply for the purpose of accelerating the progress of the towed vessel. n34
There is also a general maritime claim for towage services generally. n35

Where the vessel is an Australian vessel, n36 a salvor is entitled to claim a salvage reward for saving life, provided that
the vessel or her cargo are also saved. The salvage reward is borne pro rata by the owners of the saved property.

It is likely that the receiver of a wreck also has a maritime lien over a wreck analogous to a salvor's lien. n37

DAMAGE DONE BY SHIP

A maritime lien will automatically attach to a vessel for any damage caused by the vessel for which the vessel's owner
is responsible, irrespective of whether the property is on shore or afloat. n38 The Admiralty Act repealed the provisions
of the Navigation Act by which Admiralty jurisdiction had been extended to cover the loss of life. Admiralty
jurisdiction had traditionally not included loss of life within its powers and jurisdiction, particularly within its definition
of damage. Although there is now provision in the Admiralty Act for a general maritime claim for loss of life, n39 it is
unlikely to ensure that loss of life falls within the definition of damage in section 15(2)(b). This is based on the effect of
repealing sections of the Navigation Act and the manner in which the Admiralty Act allows for a claim for loss of life.

The ship must be so much the active agent of the harm that an action in rem would lie against her. n40 Australian
Courts have traditionally taken a very broad view of the concept of damage and have included consequential damage,
personal injury and property damage. n41 The Admiralty Act confers jurisdiction over all maritime claims, wherever
arising. n42 Accordingly, it is immaterial where the damage occurs, subject to the jurisdictional limitations provided in
section 5 (3), 5 (4) and the definition of sea in section 3 of the Admiralty Act. As noted above, the definition of a ship
has traditionally been very wide and in the context of a maritime lien for damage, the definition of a ship includes the
hull, machinery, equipment and any and all crew members performing their duties on board the ship. n43 The maritime
lien will also attach to any freight being earned at the time the damage was caused.

Unless the vessel's owner is liable, vicariously or otherwise, for the operation of the vessel which caused the damage, no
maritime lien will attach to the vessel for the damage. n44 Accordingly, no maritime lien will attach where the vessel is
being operated without the authority of the owners or if the vessel is under the command of an independent contractor.
Similarly no maritime lien will attach if the vessel is lying as a wreck.

MASTER AND CREW WAGE CLAIMS

There has long been a sense of benevolence towards seafarers which has traditionally informed judgments of Courts of
Admiralty. n45 This sense of benevolence has affected and moulded the lien a master and crew have over a vessel for
wages and other services performed on board the vessel or for the benefit of the vessel. n46 The Courts have
traditionally taken a very broad view of the concept of "wages" n47 and this is evident in the definition of wages, which
recognises that as a consequence of changed conditions and modern conceptions of welfare, most seamen are engaged
on special contracts which provide for notice of termination of service, paid leave, sick leave, bonuses and so on
which...are properly regarded as additions to the wages, additions which the mariner can "be fairly said to have earned
by his services." n48 Australian courts have asserted that the concept of wages for the purposes of the lien extends to
obligations in respect of which a crew member's remedy lies in damages and is not confined to an obligation that is
enforceable as a debt. n49 Accordingly the maritime lien for wages has been expanded by the Courts to include
contributions to a government social welfare fund, which the shipowner had agreed to pay, n50 union dues and other
fees n51 and contributions to superannuation funds paid by an employer. n52

Page 672
2-XII Benedict on Admiralty § 174



Australian Courts will also include the costs of repatriating crews back to their home ports in the lien for wages. n53
However, a wages lien still requires the owner of the vessel to be liable in personam for any such wages. n54 In
determining whether a master or crew member is entitled to wages in the period between arrest and repatriation, the
Courts have tended to seek to achieve an outcome which is fair and reasonable vis-'a-vis the owners and the master and
crew and the Courts have stressed that this will depend on the circumstances of each case. n55 In the "Ionian Mariner"
the Full Court of the Federal Court allowed the costs of accommodation and subsistence for the period between arrest
and repatriation and accorded this aspect of the claim an equivalent status to the lien for wages for the period prior to
the arrest of the vessel. A preferable approach may have been simply to include these costs in the lien without
specifically distinguishing them. This decision was upheld in the "Rangitata," n56 where it is interesting to note that the
claim for accommodation and subsistence was not brought by the Master and Crew but rather the Admiralty Marshal
sought funds from the arresting party as costs of the arrest. This would appear to remove the Admiralty Marshal from
his traditional role in the arrest and custody of a vessel and may be beyond the Admiralty Marshal's duties and powers.
n57

Australian courts continue to distinguish between an order compelling the performance of services or the maintenance
of a relationship and an order to execute an instrument pursuant to which services were to be performed under particular
conditions relating to remuneration. Australian courts will not order performance of the former. n58

Pursuant to section 4(3)(t) of the Admiralty Act, Australian courts vested with Admiralty jurisdiction can hear a claim
which relates to any aspect of crew wages, eliminating the traditional English distinction between special contracts and
seamen's contracts. Similarly, the broad definition of a crew member in the Admiralty Act has clearly been to assist
those who serve on board or for the benefit of a vessel. n59 A crew member on board an Australian ship cannot abandon
any portion of their wages or any claim for wages. n60 The Master has the same rights and liens as a crew member for
the recovery of wages. n61

There is provision in the Navigation Act for a lien to attach in the same way as a lien for wages would attach to secure
medical expenses paid by an authority on behalf of the Federal Government, where the authority is not reimbursed by
the Master. n62

The maritime lien for wages does have some limitations. It can only secure a claim for wages for the vessel in question
and not for another vessel which is also owned by the party which owns the vessel the subject of the maritime lien. n63
In addition, whilst a maritime lien for wages will attach to freight earned, by its very nature, the lien cannot attach to the
cargo. In addition, Australian courts have held that section 4(3)(t)(ii) of the Admiralty Act does not create any new cause
of action, n64 ensuring that a master or crew member must still have a claim which satisfies the traditional definition of
a maritime lien.

It is likely that the Australian courts will apply the reasoning of the English courts in the Tacoma City in refusing to
extend the maritime lien to claims for redundancy or severance pay on the basis that any payments of redundancy or
severance pay are not payments for service on or for a vessel. However, a crew member may still be able to bring a
claim pursuant to section 4(3)(t)(ii) of the Admiralty Act. n65 The Australian courts have noted that this section
recognises a class of claims for moneys payable to crew members in their capacity as such, extending considerably
beyond wages recoverable under a contract of employment ...[but] it is still necessary for the claim to be legally
enforceable either ex contractu in debt or damages, or by invocation of some other legal obligation, as for example,
that arising under an industrial award or prescription. n66

MASTER'S DISBURSEMENTS

Pursuant to the Navigation Act, the Master has the same rights and liens for disbursements of liabilities properly
incurred as the Master would have for the recovery of wages. n67 To be properly incurred, disbursements must be on
account of the vessel and with the express or implied authority of the vessel's owners. The only exception to this rule
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appears to be the implied authority for necessaries.

BOTTOMRY AND RESPONDENTIA

Bottomry refers to a bond which attached to a vessel when the Master pledged the credit of the vessel's owners for
necessaries required to prosecute the voyage. n68 Bottomry is now obsolete and, given developments in international
banking, is no longer used or honoured. n69 Respondentia was an analogous charge to bottomry which attached to the
vessel's cargo. It too has suffered a similar fate to bottomry.

[ii] Claims Which Do Not Constitute Maritime Liens

The Admiralty Act expressly states that its provisions do not create any new maritime liens. n70

Unlike the United States, Australian law does not recognise a maritime lien for the provision of necessaries. n71 The
suppliers of necessaries may, depending on the nature of the goods or services supplied, have a possessory lien. If there
is no possessory lien, the position of the supplier of necessaries is analogous to an unsecured creditor, ranking after
lienees and mortgagees. n72 A supplier of necessaries will, however, have a general maritime claim enforceable by
proceedings in rem for goods, materials or services (including stevedoring and lighterage services) supplied or to be
supplied to a ship for its operation or maintenance. n73 The proceedings would also be brought pursuant to s.17 of the
Admiralty Act.

Although no lien is created for pilotage or towage, a general maritime claim enforceable by proceedings in rem will lie
for both pilotage and towage. n74

e. Priorities of Maritime Liens

[i] Overview of Priorities

Priorities between maritime liens and between maritime liens and other charges remains the subject of much debate and
discussion. Although the Courts have long viewed the determination of priorities as a matter of some difficulty, n75 a
ranking of the various priorities has emerged from the decided cases. Australian courts vested with Admiralty
jurisdiction do not appear any more inclined than their colleagues in many Admiralty jurisdictions around the world to
abandon the traditional priorities between the various maritime liens and between maritime liens and other charges
except where considerations of public of policy or some argument based on equitably principles merit some variation.
However, whilst this may be acknowledged by Australian courts as a long established practice of some importance, they
do acknowledge that the determination of priorities is an equitable jurisdiction and in theory the court exercises its
discretion afresh in the circumstances of each case. n76

[ii] Priorities Between Maritime Liens, Mortgages, Possessory Liens and Other Charges

A maritime lien will take priority over any other form of charge over the vessel, including registered and unregistered
mortgages, irrespective of whether the lien attached to the vessel before or after the other charges were created over the
vessel. n77 The only exceptions to this rule appear to relate to possessory and statutory liens. With respect to possessory
liens, a possessory lien will be subject to an existing maritime lien but will take priority over any liens which attach to
the vessel subsequent to the attachment of the possessory lien. n78 A maritime lien will almost invariably take
precedence over a statutory lien by virtue of the fact that the statutory lien only attaches at the time when proceedings in
rem are commenced and not at the time the claim arose as occurs with a maritime lien.

[iii] Priorities Between Different Types of Maritime Liens

A lien for damage takes priority over a preceding lien for salvage n79 but a subsequent lien for salvage will take priority
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over all forms of maritime liens. n80 A salvor's lien will take priority over a lien for the wages of the Master or crew
irrespective of when the wages were deemed earned. n81 These principles have been recently applied by the Federal
Court in proceedings involving claims by the Master and crew for wages and other entitlements, including repatriation
expenses. n82 Whilst the court did not have to consider any maritime liens other than those for claims for the Master
and crew's wages, the judgment does not consider the effect of the Navigation Act which affords a maritime lien for
wages priority over all other liens. n83

[iv] Priorities Between Maritime Liens of the Same Type

Where several maritime liens for wages have all attached to the same vessel, they all share the same priority. Although a
lien for crew wages took priority over a Master's lien, the liens by Master and crew are now generally treated as being
on an equal footing. n84 Liens by several masters against the same vessel also rank equally. n85

Similarly, if there are maritime liens for damage attached to the same vessel, these liens rank pari passu.

Salvage liens attaching to the same vessel in respect of the same incident rank equally, n86 but where a vessel has
several salvor's liens for different incidents, the liens rank on the basis that the most recently attached lien takes priority
over preceding salvor's liens.

[v] Costs

Although the award of costs remains within the discretion of the Court, Australian courts have tended to give costs the
same priorities as the claim in respect of which they were incurred, particularly when payments are being made out of
fund from the sale of a vessel. n87 Accordingly, the legal costs of pursuing a maritime lien would take priority, for
example, over the legal costs of enforcing a mortgage or the claims of an unsecured creditor.

f. Transfer of Maritime Liens

[i] The Sale of the Vessel

As a proprietary right in a vessel, once a maritime lien attaches to a vessel, it remains attached to the vessel even when
the vessel is sold to a bona fide purchaser for value without notice of the maritime lien. n88 Although the operation of a
maritime lien may detract from the absolute title of the owners of a vessel, the lien does not confer any title to the vessel
or right to possession of the vessel. The right conferred by a maritime lien is simply the right to commence proceedings
in rem against the vessel and the rights are ultimately exercised against a sale fund following the arrest of the vessel.
n89

The only exception to this appears to be where a vessel is being sold by her government owners. A maritime lien cannot
attach to a government-owned or operated vessel n90 and accordingly a purchaser of a government-owned vessel will
not take the vessel subject to any liens. n91 The definition of a government ship under the Admiralty Act is narrower
and more restricted than in other jurisdictions, particularly the United States. n92

Traditionally the courts of Admiralty have refused to acknowledge that a maritime lien can be transferred to another
party. n93 The only method of effecting a transfer was to obtain the order of the Court to pay the amount claimed
pursuant to the lien and in effect to stand in the place of the lienee. Without the order of the Court, the payer would
simply be a volunteer and not entitled to stand in the place of the lienee [The Leoborg (No 2) [1964] 1 LLR 380 at 383,
The Berostar [1970] 2 LLR 380 and The Turiddu [1998] 2 LLR 278 at 286]. Australian courts have continued to apply
this rule, n94 although its modern application is increasingly limited, particularly in the context of judicial sales of
vessel and the statutory protection for certain lienees, notably the master and crew.

The traditional equitable doctrine of laches, by which a lienee could be deprived of their rights where their delay in
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bringing their claim prejudiced the rights of other parties, n95 has been abrogated by the Admiralty Act n96 for all
claims brought within the applicable limitation period as set out in the Admiralty Act.

[ii] The Judicial Sale of the Vessel

As noted above, a maritime lien actually confers a right to proceed against a vessel in rem and to obtain satisfaction of
the claim against a sale fund following the judicial sale of the vessel. n97 Where a vessel is sold pursuant to an order of
an Admiralty court following proceedings in rem, all liens, claims and other charges remain with the sale fund and do
not remain attached to the vessel. The purchaser of a vessel sold in this matter is entitled to take the vessel free of all
liens, claims and other charges. n98 The operation of the Admiralty Rules (1988) ensure that the Admiralty Marshal can
make interim demands for fees and expenses of the Marshal. n99 The effect of this is to ensure that, particularly where
the vessel is under arrest of a considerable period of time or the proceedings against the sale fund are protracted, the
party which arrested the vessel and/or the party seeking the judicial sale of the vessel regularly pays the fees and
expenses of the Admiralty Marshall. In addition, the Australian Admiralty courts have followed the practice of granting
the fees and expenses of the Admiralty Marshal the highest priority with respect to the proceeds of the judicial sale.
n100 The effect of this is that, after the sale fund for a vessel is established, the arresting party is then reimbursed for the
Admiralty Marshal's fees and expenses already paid by the arresting party or the party which has provided the
undertaking with respect to the Admiralty Marshal's fees and expenses.

An issue which has troubled Admiralty courts has been the conflict between a statutory power of detention and the
requirement that a vessel sold pursuant to an order of an Admiralty court be sold free of all claims. The Admiralty Act
prevents the exercise of any right to detain a vessel for a civil claim where the vessel is already under arrest pursuant to
the Admiralty Act. n101 Any power to detain a vessel, other than pursuant to the Admiralty Act, is suspended where the
vessel is under arrest pursuant to the Admiralty Act n102 and even where a vessel is already detained, other than
pursuant to the Admiralty Act, she can still be arrested pursuant to the Admiralty Act. n103 The Admiralty Act grants the
civil claim which confers a right of detention, other than pursuant to the Admiralty Act, a higher priority than all other
claims with the exception of the fees and expenses of the Admiralty Marshal. n104 Although this sought to resolve the
conflict between the statutory power of detention and the power to proceed in rem, the issue does not appear entirely
clear. Australian courts have not accepted that they have the power to simply grant the claim a higher priority than all
but one claim. n105 The Courts have continued to assert that the issue of priorities must be determined by the
circumstances of each claim n106 and it is likely that they will continue to do so in situations where a vessel is arrested
after the exercise of a statutory right of detention, by granting the holder of that right of detention priority after the
Admiralty Marshal's fees and expenses. n107 However such an inflexible and rigid application of this practice could
cause considerable difficulties. n108

[iii] Shipwreck

Unless the vessel, to which a maritime lien has attached, is destroyed, the lien will continue to attach to the wreck or the
remnants of the vessel.

g. Extinguishing a Maritime Lien

[i] Payment

Payment of the amount secured by a maritime lien extinguishes the lien. Although the identity of the payer is immaterial
for the purposes of extinguishing the maritime lien, the effect of a payment without the order of the Court should be
noted. n109

[ii] Bail/security

Provision by the vessel's owner of a bail bond will also extinguish a maritime lien where the vessel is already under
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arrest in in rem proceedings, although there does not appear to be any prohibition on a third party providing the bond.
n110 A Registrar sitting in Admiralty must determine whether the proposed bail bond is sufficient, n111 before the
Court will order the release of the vessel. The release of the vessel from arrest only extinguishes those maritime liens
which are secured by the bail bond. The bail bond then stands in lieu of the vessel for those lienees and their claims
which are secured by the bail bond. The lien will still be discharged even where the bond is not sufficient to satisfy a
judgment in favour of the lienee. n112 The Admiralty Rules also allow for a vessel to be released where the Court is
satisfied that the lesser of the value of the vessel and the amount claimed are paid into Court. n113 It is likely that this
would also operate to release the vessel from any liens covered by the payment into Court since the payment into Court
would have the same effect as the provision of a bail bond.

[iii] Judicial Sale of the Vessel

Once the Court has ordered the sale of a vessel arrested pursuant to in rem proceedings, all liens and other charges
attach to the sale proceeds and the purchaser of the vessel is entitled to take the vessel free of all liens and other charges.
n114

[iv] Limitation Periods

The Admiralty Act not only abolished the doctrine of laches with respect to the bringing of proceedings, n115 but it also
introduced a scheme of limitation periods for claims brought under the Admiralty Act. Proceedings, which can only be
brought pursuant to the Admiralty Act, must be brought within three years of the date the cause of action arose. Unless
federal law takes precedence over the laws of a State or territory, n116 the applicable limitation period pursuant to the
applicable state or territory law will apply. n117

The federal Navigation Act requires proceedings to be brought with respect to salvage within 2 years of the date of the
damage or loss or injury occurred or the salvage services were rendered. n118 The date from which the 2 years will
begin to run is from the date at the place where the salvage services were rendered. n119 The Act also grants the Court a
discretionary power to extend the applicable limitation period for proceedings brought pursuant to the Navigation Act.
n120 However, the Court will look to the acts of the salvor in determining whether the discretion should be exercised in
its favour. n121

New South Wales, Tasmania and South Australia allow proceedings to be commenced in rem with respect to claims for
a wages lien by the master or crew within six years of the date the cause of action arose. n122 New South Wales and
Tasmania allow two years from the date the cause of action arose for proceedings to be brought for liens for damage or
salvage. n123 The Northern Territory allows three years for wages liens and two years for damage and salvage liens.
Victoria's laws dealing with limitation periods do not expressly refer to Admiralty proceedings or proceedings in rem,
however the applicable Act applies to any proceedings in a court of law, n124 and imposes a period of six years from
the date the cause of action arose in which to bring proceedings. The laws of Queensland do not apply to actions
enforceable in rem. n125 The Admiralty Act also contemplates situations where the laws of a state or territory will not
include a limitation period for bringing claims in rem and the Admiralty Act includes a provision that the applicable
limitation period will then be identical to the limitation period applicable if the claim was brought in personam. n126

[v] Abandonment of the Lien

Provision of some other form of security or guarantee acceptable to the lienee would also appear to extinguish a lien.
This acknowledges the involvement of insurers, underwriters, bankers and other interested parties in the continued
operation of a vessel without the risk of disruption to sailing schedules that an arrest poses. In situations where the
parties have agreed to have the lienee's claim determined by arbitration, including provision of security to the lienee and
an express waiver by the lienee of any right to commence proceedings in rem, n127 the lien is extinguished. n128 The
lien holder would still have a general maritime claim pursuant to the Admiralty Act and could proceed to enforce the
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arbitral award by way of in rem proceedings.

[vi] Destruction of the Vessel

As noted above, a maritime lien is only extinguished where a vessel is totally destroyed.

h. Enforcement of Maritime Liens: Arrest

The Admiralty Act introduced a streamlined and more efficient means of commencing in rem actions in Australia. The
solicitors acting for the arresting party prepare all of the arrest documentation, including the writ in rem and the arrest
warrant. The Writ is a simplified form of initiating process, requiring a brief outline of the nature of the claim. This does
not involve the level of detail found in a Statement of Claim. The documentation is processed in the Federal Court
Registry and it is not necessary to appear before a judge, nor is it necessary for the arresting party to provide
counter-security. Accordingly, it is possible to obtain a warrant for the arrest of a ship in Australian waters within an
hour of receiving instructions to do so. The evidence required to prepare the arrest documentation is limited to
documents identifying the vessel and her owners and managers, a copy of the bill of lading and some details as to the
nature of the claim and its quantum. If the proceedings are commenced in the Federal Court, the arrest warrant can be
issued by the Registry in Sydney, for example, and executed anywhere within Australia and its territorial waters.
Similarly, all proceedings and hearings in connection with the arrest and the subsequent trial of the matter can be held in
Sydney. This has significantly improved the speed and cost-effectiveness of Admiralty proceedings in Australia.

For General Maritime Claims, section 19 of the Admiralty Act specifically provides for the arrest of a sister ship. The
Act provides that an action may be commenced against a sister ship if that ship is in the ownership of the person who
was the owner or charterer of the ship which gave rise to the claim. This is relatively straightforward if the two ships are
in the same ownership. However, the Act also allows the arrest of a sister ship owned by a charterer of the first ship.
The High Court has held that the definition of charterer in section 19 refers not only to a demise charterer but to any
charterer, including, for example, a slot charterer. n129 Moreover, when the ship giving rise to a claim has been sold, a
sister ship still owned by her former owners can be arrested.

The owner of an arrested ship can seek damages arising from any wrongful arrest. Wrongful arrest is specifically
defined to be where a party unreasonably and without good cause demands excessive security or obtains the arrest or
fails to consent to the release from arrest, that party is liable in damages to any person who has suffered loss or
damage as a direct result. n130 However, the Admiralty Act requires the party effecting the arrest to act reasonably
without requiring the arresting party to establish a prima facie case. Damages are limited to losses directly
consequential on the arrest or refusal to release the vessel from arrest.

Australia's very broad and generous sister ship arrest provisions are not available for enforcement of a maritime lien
because of the method in which the lien attaches to the vessel and remains with the vessel until the lien is extinguished.

i. Maritime Liens and the Conflict of Laws

Despite the lengthy history and application of maritime liens, there are differences between jurisdictions in the
interpretation of maritime liens and in the definition of what constitutes a maritime lien. One of the most significant
disparities is the lien for necessaries men under United States law, which is not recognised by Australian law. Australian
courts have followed the reasoning of the Privy Council in The Halcyon Isle n131 on the issue of conflict of laws in the
context of maritime liens. n132 The Privy Council held that the law of the forum hearing the matter would determine
whether the act or event gave rise to a maritime lien. n133 Accordingly a claim by a United States necessaries man or
shiprepairer as lienee could not be pursued by commencing in rem proceedings pursuant to the liens recognised by
United States law because the law of the forum, namely Australian law, did not recognise the supply of necessaries or
shiprepairs as liens. n134
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Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawMaritime LiensDischargeAdmiralty LawMaritime LiensEnforcementAdmiralty LawMaritime
LiensNatureAssignabilityAdmiralty LawMaritime LiensNatureJurisdictionAdmiralty LawMaritime
LiensNatureProperty Subject to LienAdmiralty LawMaritime LiensPriority & SourcesContractsGeneral
OverviewAdmiralty LawMaritime LiensPriority & SourcesContractsSalvage LiensAdmiralty LawMaritime
LiensPriority & SourcesContractsWagesAdmiralty LawMaritime LiensPriority & SourcesCustodia LegisAdmiralty
LawMaritime LiensPriority & SourcesGeneral Average & SalvageAdmiralty LawMaritime LiensPriority &
SourcesTort
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(n1)Footnote *. This section is written by Alan Polivnick, Senior Associate, Conway Leather Shaw, Solicitors, Sydney,
Australia.

(n2)Footnote 1. Laemthong International Lines Co Ltd v BPS Shipping (1997) 149 ALR 675 .

(n3)Footnote 2. Art III, section 2.

(n4)Footnote 3. Owners of the Ship Shin Kobe Maru v Empire Shipping Co Ltd (1992) 38 FCR 227 at 235 per
Davies J and at 245-6 per Lockhart J.

(n5)Footnote 4. The jurisdiction was conferred on the Territory Supreme Courts pursuant to section 122 of the
Constitution which gives the federal parliament the power to make any laws dealing with the government and
administration of the Territories.

(n6)Footnote 5. The High Court of Australia rejected considerable United Kingdom authority in its judgment in
Laemthong International Lines Co Ltd v BPS Shipping 149 ALR 675 because Australia was not a party to the 1952
Convention on the Arrest of sea-going Ships.

(n7)Footnote 6. Admiralty Act section 3 (1) and section 5 (3).

(n8)Footnote 7. The definition of sea in section 3(1) of the Admiralty Act includes all waters within the ebb and
flow of the tide.

(n9)Footnote 8. Section 5 (3) of the Admiralty Act.

(n10)Footnote 9. Section 38 of the Admiralty Act.

(n11)Footnote 10. Admiralty Act section 4 (2).

(n12)Footnote 11. Admiralty Act section 4 (3).

(n13)Footnote 12. Note the broad definition of a member of the crew in sections 3 and 4 (t) of the Admiralty Act.

(n14)Footnote 13. Note the operation of the provisions relating to service in section 22 of the Admiralty Act.

(n15)Footnote 14. Section 5(1) of the Admiralty Act.

(n16)Footnote 15. Section 8 (2) of the Admiralty Act.

(n17)Footnote 16. Section 8(4) of the Admiralty Act.
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(n18)Footnote 17. Section 8(4) of the Admiralty Act.

(n19)Footnote 18. See, for example, the comments obiter dicta of Sheen J in The Father Thames [1979] 2 LLR
364 at 368.

(n20)Footnote 19. The Bold Buccleugh (1851) 13 ER 884 at 889-890. See also The Rama [1996] 2 LLR 281 at
291.

(n21)Footnote 20. The Tolten 79 Ll L Rep 349 at 353. Note also that bottomry and respondentia may be exceptions
to this characteristic.

(n22)Footnote 21. The Father Thames op cit at 368. See also the discussion below on the effect of a judicial sale of
a vessel under arrest.

(n23)Footnote 22. Patrick Stevedores No 2 Pty Ltd & Ors v Proceeds of Sale of the Vessel MV Skulptor
Konenkov (1996) 144 ALR 394 at 397.

(n24)Footnote 23. Section 3 (1). Note also the exclusion of inland waterways vessels and the discussion of
maritime jurisdiction at paragraph [a] (iii).

(n25)Footnote 24. Section 3(1) of the Admiralty Act.

(n26)Footnote 25. Morelines Maritime Agency Ltd & Ors v The Ship Skulptor Vuchetich (1996) 136 ALR 206 .

(n27)Footnote 26. The Castlegate [1893] AC 38.

(n28)Footnote 27. Cf the discussion on maritime liens for salvage below.

(n29)Footnote 28. Accordingly no lien will attach to an unsuccessful salvage The Cheerful (1885) 11 PD 3.

(n30)Footnote 29. Fisher v The Ship Oceanic Grandeur (1972) 127 CLR 312 at 323-4.

(n31)Footnote 30. See, for example The Inna [1938] 60 Ll L Rep 414.

(n32)Footnote 31. Fisher v The Ship Oceanic Grandeur (1972) 127 CLR 312 at 318.

(n33)Footnote 32. Fisher v The Ship Oceanic Grandeur (1972) 127 CLR 312 at 319.

(n34)Footnote 33. The Two Friends (1799) 165 ER 174.

(n35)Footnote 34. Fisher v The Ship Oceanic Grandeur (1972) 127 CLR 312 at 332 where the High Court said It is
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being carried out; if they involve the necessary elements of salvage, they will be salvage services whether or not they
take the form of lightening, towing or any other maritime operation.

(n36)Footnote 35. Section 4 (3) (j) of the Admiralty Act.

(n37)Footnote 36. See the discussion of the definition of an Australian ship and sections 2(1) and 10 of the
Navigation Act 1912 below.

(n38)Footnote 37. See section 307 of the Navigation Act (1912).

(n39)Footnote 38. The Tolten (1946) 79 Ll L Rep 349 at 354.
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(n40)Footnote 39. Section 4(3)(d).

(n41)Footnote 40. Union Steamship Co of New Zealand Ltd v Ferguson (1969) 119 CLR 191 at 202 See also The
Rama [1996] 2 LLR 281 at 291-3 and 295.

(n42)Footnote 41. Ibid.

(n43)Footnote 42. Section 5 (1) (b) of the Admiralty Act.

(n44)Footnote 43. Cf discussion above on the broad definition of crew and also the discussion below on the crew
lien for wages.

(n45)Footnote 44. See, for example, The Parlement Belge (1880) 5 PD 197, The Sylvan Arrow [1923] P 220 and
Rosenfeld Hillas & Co Pty Ltd v The Ship Fort Laramie (1922) 31 CLR 56.

(n46)Footnote 45. Marinis Ship Supplies (Pty) Ltd v The Ship "Ioanian Mariner", unreported, Federal Court of
Australia, Ryan J, 17 June 1996.

(n47)Footnote 46. United States Trust Company of New York v Master & Crew of the Ship "Ioanian Mariner"
(1997) 77 FCR 563 at 582-3, per Black CJ. See also The Tacoma City [1990] 1 LLR 408 at 411; [1991] 1 LLR 330 at
347.

(n48)Footnote 47. See, for example, Waitemata Stevedoring Services Ltd v The Ship "Rangitata", unreported,
Federal Court of Australia, Tamberlin J, 5 May 1998.

(n49)Footnote 48. The Arosa Star [1959] 2 LLR 396 at 402/3.

(n50)Footnote 49. United States Trust Company of New York v the Master and Crew of the Ship "Ioanian
Mariner" (1997) 77 FCR 563 at 582, per Black CJ.

(n51)Footnote 50. The Arosa Kulm (No 2) [1960] 1 LLR 97.

(n52)Footnote 51. The Fairport (No 3) [1966] 2 LLR 253.

(n53)Footnote 52. The Halcyon Skies [1976] 1 LLR 461.

(n54)Footnote 53. See, for example, Waitemata Stevedoring Services Ltd v The Ship "Rangitata", unreported,
Federal Court of Australia, Tamberlin J, 5 May 1998.

(n55)Footnote 54. United States Trust Company of New York v the Master and Crew of the Ship "Ioanian
Mariner" (1997) 77 FCR 562 at 585, per Black CJ.

(n56)Footnote 55. United States Trust Company of New York v the Master and Crew of the Ship "Ioanian
Mariner" (1997) 77 FCR 562 at 592, per Black CJ.

(n57)Footnote 56. Waitemata Stevedoring Services Ltd v The Ship "Rangitata," unreported, Federal Court of
Australia, Tamberlin J, 5 May 1998.

(n58)Footnote 57. See the discussion by Justice Cooper in "Manning Vessels while under arrest", 28 August 1998.

(n59)Footnote 58. See, for example, Woods v Wolseley (1891) 12 LR (NSW) Eq 245, Miotti v Belford (1961) 79
WN (NSW) 98, Maiden v Maiden (1908) 7 CLR 727; E Brown Pty Ltd v Florence [1967] SASR 214. See also the
English decision in C H Giles & Co Ltd v Morris [1972] 1 All ER 960.
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(n60)Footnote 59. Section 3 defines a member of the crew to be a person employed or engaged in any capacity on
board the ship on the business of the ship, other than:

(a) the master of the ship;

(b) a person who has the conduct of the ship as the pilot of the ship; or

(c) a person temporarily employed on the ship in port.

(n61)Footnote 60. The definition of an "Australian ship" for these purposes is found in section 10 of the
Navigation Act 1912.

(n62)Footnote 61. Section 94(1) of the Navigation Act 1912.

(n63)Footnote 62. section 128.

(n64)Footnote 63. Id.

(n65)Footnote 64. United States Trust Company of New York v the Master and Crew of the Ship "Ioanian
Mariner"; (1997) 77 FCR 563 at 585 per Black CJ and at page per Burchett J.

(n66)Footnote 65. This includes a claim for an amount that a person, as employer is under an obligation to pay a
person as employee, whether the obligation arose out of the contract of employment or by operation of law.

(n67)Footnote 66. Marinis Ship Supplies (Pty) Ltd v The Ship "Ioanian Mariner", unreported, Federal Court of
Australia, Ryan J, 17 June 1996.

(n68)Footnote 67. Section 94(2). See also the discussion of the Master's rights and liens with respect to wages,
above.

(n69)Footnote 68. The James W Elwell 8 Ll L Rep 115 at 116.

(n70)Footnote 69. The Halcyon Isle [1980] 2 LLR 325 at 328.

(n71)Footnote 70. Section 6(a).

(n72)Footnote 71. Shell Oil Company v The Ship Lastrigoni (1974) 131 CLR 1 at 4.

(n73)Footnote 72. Patrick Stevedores No 2 Pty Ltd & Ors v Proceeds of Sale of the Vessel MV Skulptor
Konenkov (1996) 144 ALR 394 at 397.

(n74)Footnote 73. Section 4(3)(m) of the Admiralty Act.

(n75)Footnote 74. Sections 4(3) (j) for towage and 4(3)(k) for pilotage. See also the note above relating to section
17 of the Admiralty Act.

(n76)Footnote 75. See, for example, the comments of Lord Diplock in The Halcyon Isle [1980] 2 LLR 325 at
328-9.

(n77)Footnote 76. Patrick Stevedores No 2 Pty Ltd & Ors v Proceeds of Sale of the Vessel MV Skulptor
Konenkov (1996) 144 ALR 394 at 397.

(n78)Footnote 77. See, for example The Tacoma City [1991] 1 LLR 330 at 347 and Waitemata Stevedoring
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(n81)Footnote 80. The Lyrma (No 2) [1978] 2 LLR 30 at 33.

(n82)Footnote 81. The Lyrma (No 2) [1978] 2 LLR 30 at 35.
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(n84)Footnote 83. Section 83(2).
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(n87)Footnote 86. The Russland 17 Ll L rep 306 at 308.
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the difference where the sale is pursuant to a court order following the arrest of the vessel, as discussed below.

(n90)Footnote 89. See, for example, the discussion in The Halcyon Isle [1980] 2 LLR 325 at 331.

(n91)Footnote 90. The Tervaete 12 Ll L Rep 252 at 253 & 254.

(n92)Footnote 91. The Parlement Belge (1880) 5 PD 197, The Tervaete 12 LL L Rep 252 at 254-5.

(n93)Footnote 92. Note the discussion above on the operation of sections 8(2) and 8(4) of the Admiralty Act.

(n94)Footnote 93. The Petone [1917] P 198 at 208, The Leoborg (No 2) [1964] 1 LLR 380 at 383.

(n95)Footnote 94. Waitemata Stevedoring Services Ltd v The Ship "Rangitata", unreported, Federal Court of
Australia, Tamberlin J, 5 May 1998.

(n96)Footnote 95. The Halcyon Isle [1980] 2 LLR 325 at 329.

(n97)Footnote 96. Section 37(5).
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(n99)Footnote 98. Phillip Readhead & Ors v Admiralty Marshal, Western Australia District Registry (1998) 157
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(n100)Footnote 99. Rule 78 of the Admiralty Rules.

(n101)Footnote 100. See, for example, Patrick Stevedores No 2 Pty Ltd & Ors v Proceeds of Sale of the Vessel
MV Skulptor Konenkov (1996) 144 ALR 394 at 397.

(n102)Footnote 101. Section 36(2) of the Admiralty Act.

(n103)Footnote 102. 36(4) of the Admiralty Act.

(n104)Footnote 103. Section 36(3) of the Admiralty Act.
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(n106)Footnote 105. Patrick Stevedores No 2 Pty Ltd & Ors v Proceeds of Sale of the Vessel MV Skulptor
Konenkov (1996) 144 ALR 394 at 397. See also Phillip Readhead & Ors v Admiralty Marshal, Western Australia
District Registry (1998) 157 ALR 660 at 675 .

(n107)Footnote 106. Patrick Stevedores No 2 Pty Ltd & Ors v Proceeds of Sale of the Vessel MV Skulptor
Konenkov (1996) 144 ALR 394 at 397.

(n108)Footnote 107. See, for example, the comments of Ryan J in Phillip Readhead & Ors v Admiralty Marshal,
Western Australia District Registry (1998) 157 ALR 660 at 675 .

(n109)Footnote 108. See, for example, the discussion above of the priority of the lien of a Master and crew
pursuant to section 83 (2) of the Navigation Act.
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FORM No. 189-6 Standard Form of Non-Separation Agreement

§§ 190-199 [Reserved]

By Richard J. Nikas n*

FOOTNOTES:
(n1)Footnote *. California Maritime Academy, J.D., B.A., University of Southern California; Professor of Admiralty
and Maritime Law, California Maritime Academy, Vallejo, California; Chairman, United States Coast Guard
Committee on International Maritime Safety Information, Washington, D.C.
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§ 181. Text of the York-Antwerp Rules, 1994n1

Rule of Interpretation

In the adjustment of General Average the following Rules shall apply to the exclusion of any Law and Practice
inconsistent therewith.

Except as provided by the Rule Paramount and the numbered Rules, General Average shall be adjusted according to the
lettered Rules. Rule of Paramount

In no case shall there be any allowance for sacrafice or expenditure unless reasonably made or incurred.

Rule A

There is a General Average act when, and only when, any extraordinary sacrifice or expenditure is intentionally and
reasonably made or incurred for the common safety for the purpose of preserving from peril the property involved in a
common maritime adventure.

General Average sacrifices and expenditures shall be borne by the different contributing interests on the basis
hereinafter provided.

Rule B

There is a common maritime adventure when one or more vessels are towing or pushing another vessel or vessels,
provided that they are all involved in commercial activities and not in a salvage operation.

When measures are taken to preserve the vessels and their cargoes, if any, from common peril, these Rules shall apply.

A vessel is not in common peril with another vessel or vessels if by simply disconnecting from the other vessel or
vessels she is in safety; but if the disconnection is itself a General Average act the common maritime adventure
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continues.

Rule C

Only such losses, damages or expenses which are the direct consequence of the General Average act shall be allowed as
General Average.

In no case shall there be any allowance in General Average for losses, damages or expenses incurred in respect of
damage to the environment or in consequence of the escape or release of pollutant substances from the property
involved in the common maritime adventure.

Demurrage, loss of market, and any loss or damage sustained or expense incurred by reason of delay, whether on the
voyage or subsequently, and any indirect loss whatsoever, shall not be admitted as General Average.

Rule D

Rights to contribution in General Average shall not be affected, though the event which gave rise to the sacrifice or
expenditure may have been due to the fault of one of the parties to the adventure, but this shall not prejudice any
remedies or defences which may be open against or to that party in respect of such fault.

Rule E

The onus of proof is upon the party claiming in General Average to show that the loss or expense claimed is properly
allowable as General Average.

All parties claiming in General Average shall give notice in writing to the average adjuster of the loss or expense in
respect of which they claim contribution within 12 months of the date of the termination of the common maritime
adventure.

Failing such notification, or if within 12 months of a request for the same, any of the parties shall fail to supply evidence
in support of a notified claim, or particulars of value in respect of a contributory interest, the average adjuster shall be at
liberty to estimate the extent of the allowance or the contributory value on the basis of the information available to him,
which estimate may be challenged only on the ground that it is manifestly incorrect.

Rule F

Any additional expense in place of another expense which would have been allowable as General Average shall be
deemed to be General Average and so allowed without regard to the saving, if any, to other interests, but only up to the
amount of the General Average expense avoided.

Rule G

General Average shall be adjusted as regards both loss and contribution upon the basis of values at the time and place
when and where the adventure ends.

This Rule shall not affect the determination of the place at which the average statement is to be made up.

When a ship is at any port or place in circumstances which would give rise to an allowance in General Average under
the provisions of Rules X and XI, and the cargo or part thereof is forwarded to destination by other means, rights and
liabilities in General Average shall, subject to cargo interests being notified if practicable, remain as nearly as possible
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the same as they would have been in the absence of such forwarding, as if the adventure had continued in the original
ship for so long as justifiable uner the contract of affreightment and the applicable law.

The proportion attaching to cargo of the allowances made in General Average by reason of applying the third paragraph
of this Rule shall not exceed the cost which would have been borne by the owners of cargo if the cargo had been
forwarded at their expense.

Rule I Jettison of Cargo

No jettison of cargo shall be made good as General Average, unless such cargo is carried in accordance with the
recognised custom of the trade.

Rule II Loss or Damage by Sacrifice for the Common Safety

Loss of or damages to the property involved in the common maritime adventure by or in consequence of a sacrifice
made for the common safety, and by water which goes down a ship's hatches opened or other opening made for the
purpose of making a jettison for the common safety, shall be made good as General Average.

Rule III Extinguishing Fire on Shipboard

Damage done to a ship and cargo, or either of them, by water or otherwise, including damage by beaching or scuttling a
burning ship, in extinguishing a fire on board the ship, shall be made good as General Average; except that no
compensation shall be made for damage by smoke however caused or by heat of the fire.

Rule IV Cutting Away Wreck

Loss or damage sustained by cutting away wreck or parts of the ship which have been previously carried away or are
effectively lost by accident shall not be made good as General Average.

Rule V Voluntary Stranding

When a ship is intentionally run on shore for the common safety, whether or not she might have been driven on shore,
the consequent loss or damage to the property involved in the common maritime adventure shall be allowed in General
Average.

Rule VI Salvage Remuneration

(a ) Expenditure incurred by the parties to the adventure in the nature of salvage, whether under contract or otherwise,
shall be allowed in General Average provided that the salvage operations were carried out for the purpose of preserving
from peril the property involved in the common maritime adventure.

Expenditure allowed in General Average shall include any salvage remuneration in which the skill and efforts of
the salvors in preventing or minimizing damage to the environment such as is referred to in Article 13 paragraph 1(b) of
the International Convention on Salvage, 1989 have been taken into account.

(b ) Special compensation payable to a salvor by the shipowner under Article 14 of the said Convention to the extent
specified in paragraph 4 of that Article or under any other provision similar in substance shall not be allowed in General
Average.
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RULE VII Damage to Machinery and Boilers

Damage caused to any machinery and boilers of a ship which is ashore and in a position of peril, in endeavoring to
refloat, shall be allowed in General Average when shown to have arisen from an actual intention to float the ship from
the common safety at the risk of such damage; but where a ship is afloat no loss or damage caused by working the
propelling machinery and boilers shall in any circumstances be made good as General Average.

Rule VIII Expenses Lightening a Ship When Ashore, and Consequent
Damage

When a ship is ashore and cargo and ship's fuel an stores or any of them are discharged as a General Average act, the
extra cost of lightening, lighter hire and reshipping (if incurred), and any loss or damage to the property involved in the
common maritime adventure in consequence thereof, shall be admitted as General Average.

Rule IX Cargo, Ship's Materials and Stores used for Fuel

Cargo, ship's materials and stores, or any of them, necessarily used for fuel for the common safety at a time of peril
shall be admitted as General Average, but when such an allowance is made for the cost of the ship's materials and stores
the General Average shall be credited with the estimated cost of the fuel which would otherwise have been consumed in
prosecuting the intended voyage.

Rule X Expenses at Port of Refuge, etc.

(a ) When a ship shall have entered a port of refuge, or shall have returned to her port or place of loading in
consequence of accident, sacrifice or other extraordinary circumstances which render that necessary for the common
safety, the expenses of entering such port or place shall be admitted as General Average; and when she shall have sailed
thence with her original cargo, or a part of it, the corresponding expenses of leaving such port or place consequent upon
such entry or return shall likewise be admitted as General Average.

When a ship is at any port or place of refuge and is necessarily removed to another port or place because repairs
cannot be carried out in the first port or place, the provisions of this Rule shall be applied to the second port or place as
if it were a port or place of refuge and the cost of such removal including temporary repairs and towage shall be
admitted as General Average. The provisions of Rule XI shall be applied to the prolongation of the voyage occasioned
by such removal.

(b ) The cost of handling on board or discharging cargo, fuel or stores whether at a port or place of loading, call or
refuge, shall be admitted as General Average, when the handling or discharge was necessary for the common safety or
to enable damage to the ship caused by sacrifice or accident to be repaired, if the repairs were necessary for the safe
prosecution of the voyage, except in cases where the damage to the ship is discovered at a port or place of loading or
call without any accident or other extraordinary circumstances connected with such damage having taken place during
the voyage.

The cost of handling on board or discharging cargo, fuel or stores shall not be admissible as General Average when
incurred solely for the purpose of restowage due to shifting during the voyage, unless such restowage is necessary for
the common safety.
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(c ) Whenever the cost of handling or discharging cargo, fuel or stores is admissible as General Average, the costs of
storage, including insurance if reasonably incurred, reloading and stowing of such cargo, fuel or stores shall likewise be
admitted as General Average. The provisions of Rule XI shall be applied to the extra period of detention occasioned by
such reloading or restowing.

But when the ship is condemned or does not proceed on her original voyage storage expenses shall be admitted as
General Average only up to the date of the ship's condemnation or of the abandonment of the voyage or up to the date
of completion of discharge of cargo if the condemnation or abandonment takes place before that date.

RULE XI Wages and Maintenance of Crew and Other Expenses
Bearing up for and in a Port of Refuge, etc.

(a ) Wages and maintenance of masters, officers and crew reasonably incurred and fuel and stores consumed during the
prolongation of the voyage occasioned by a ship entering a port or place of refuge or returning to her port or place of
loading shall be admitted as General Average when the expenses of entering such port or place are allowable in General
Average in accordance with Rule X (a ).

(b ) When a ship shall have entered or been detained in any port or place in consequence of accident, sacrifice or other
extraordinary circumstances which render that necessary for the common safety, or to enable damage to the ship caused
by sacrifice or accident to be repaired, if the repairs were necessary for the safe prosecution of the voyage, the wages
and maintenance of the master, officers and crew reasonably incurred during the extra period of detention in such port
or place until the ship shall or should have been made ready to proceed upon her voyage, shall be admitted in General
Average.

Fuel and stores consumed and port charges incurred during the extra period of detention shall be admitted as
General Average, except such fuel and stores as are consumed in effecting repairs not allowable in General Average.

Port charges incurred during that extra period of detention shall likewise be admitted as General Average except
such charges as are incurred solely by reason of repairs not allowable in General Average.

Provided that when damage to the ship is discovered at a port or place of loading or call without any accident or
other extraordinary circumstances connected with such damage having taken place during the voyage, then the wages
and maintenance of master, officers and crew and fuel and stores con sumed during the extra detention for repairs to
damages so discovered shall not be admissible as General Average, even if the repairs are necessary for the safe
prosecution of the voyage.

When the ship is condemned or does not proceed on her original voyage, the wages and maintenance of the master,
officers and crew and fuel and stores consumed and port charges shall be admitted as General Average only up to the
date of the ship's condemnation or of the abandonment of the voyage or up to the date of completion of discharge of
cargo if the condemnation or abandonment takes place before that date.

(c ) For the purpose of this and the other Rules wages shall include all payments made to or for the benefit of the
master, officers and crew, whether such payments be imposed by law upon the shipowners or articles be made under the
terms or articles of employment.
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(d ) The cost of measures undertaken to prevent or minimize damage to the environment shall be allowed in General
Average when incurred in any or all of the following circumstances:

(i ) as part of an operation performed for the common safety which, had it been undertaken by a party outside the
common maritime adventure, would have entitled such party to a salvage reward;

(ii ) as a condition of entry into or departure from any port or place in the circumstances prescribed in Rule X(a);

(iii ) as a condition of remaining at any port or place in the circumstances prescribed in Rule XI(b), provided that when
there is an actual escape or release of pollutant substances the cost of any additional measures required on that account
to prevent or minimize pollution or environmental damage shall not be allowed as General Average;

(iv ) necessarily in connection with the discharging, storing or reloading of cargo whenever the cost of those operations
is admissible as General Average.

Rule XII Damage to Cargo in Discharging, etc.

Damage to or loss of cargo, fuel or stores sustained in consequence of their handling, discharging, storing, reloading and
stowing shall be made good as General Average, when and only when the cost of those measures respectively is
admitted as General Average.

Rule XIII Deductions from Cost of Repairs

The deductions shall be made only from the cost of the new material or parts when finished and ready to be installed in
the ship.

No deduction shall be made in respect of provisions, stores, anchors and chain cables.

Drydock and slipway dues and costs of shifting the ship shall be allowed in full.

The costs of cleaning, painting or coating of bottom shall not be allowed in General Average unless the bottom has been
painted or coated within the twelve months preceding the date of the General Average act in which case one half of such
costs shall be allowed.

Rule XIV Temporary Repairs

Where temporary repairs are effected to a ship at a port of loading, call or refuge, for the common safety, or of damage
caused by General Average sacrifice, the cost of such repairs shall be admitted as General Average.

Where temporary repairs of accidental damage are effected in order to enable the adventure to be completed, the cost of
such repairs shall be admitted as General Average without regard to the saving, if any, to other interests, but only up to
the saving in expense which would have been incurred and allowed in General Average, if such repairs had not been
effected there.
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No deductions "new for old" shall be made from the cost of temporary repairs allowable as General Average.

Rule XV Loss of Freight

Loss of freight arising from damage to or loss of cargo shall be made good as General Average, either when caused by a
General Average act, or when the damage to or loss of cargo is so made good.

Deduction shall be made from the amount of gross freight lost, of the charges which the owner thereof would have
incurred to earn such freight, but has, in consequence of the sacrifice, not incurred.

Rule XVI Amount to be Made Good for Cargo Lost or Damaged
by Sacrifice

The amount to be made good as General Average for damage to or loss of cargo sacrificed shall be the loss which has
been sustained thereby based on the value at the time of discharge, ascertained from the commercial invoice rendered to
the receiver or if there is no such invoice from the shipped value. The value at the time of discharge shall include the
cost of insurance and freight except insofar as such freight is at the risk of interests other than the cargo.

When cargo so damaged is sold and the amount of the damage has not been otherwise agreed, the loss to be made good
in General Average shall be the difference between the net proceeds of sale and the net sound value as computed in the
first paragraph of this Rule.

Rule XVII Contributory Values

The contribution to a General Average shall be made upon the actual net values of the property at the termination of the
adventure except that the value of cargo shall be the value at the time of discharge, ascertained from the commercial
invoice rendered to the receiver or if there is no such invoice from the shipped value. The value of the cargo shall
include the cost of insurance and freight unless and insofar as such freight is at the risk of interests other than the cargo,
deducting therefrom any loss or damage suffered by the cargo prior to or at the time of discharge. The value of the ship
shall be assessed without taking into account the beneficial or detrimental effect of any demise or time charter-party to
which the ship may be committed.

To these values shall be added the amount made good as General Average for property sacrificed, if not already
included, deduction being made from the freight and passage money at risk of such charges and crew's wages as would
not have been incurred in earning the freight had the ship and cargo been totally lost at the date of the General Average
act and have not been allowed as General Average; deduction being also made from the value of the property of all
extra charges incurred in respect thereof subsequently to the General Average act, except such charges as are allowed in
General Average or fall upon the ship by virtue of an award for special compensation under Article 14 of the
International Convention on Salvage, 1989 or under any other provision similar in substance.

In the circumstances envisaged in the third paragraph of Rule G, the cargo and other property shall contribute on the
basis of its value upon delivery at original destination unless sold or otherwise disposed of short of that destination, and
the ship shall contribute upon its actual net value at the time of conpletion of discharge of cargo.

Where cargo is sold short of destination, however, it shall contribute upon the actual net proceeds of sale, with the
addition of any amount made good as General Average.

Mails, passengers' luggage, personal effects and accompanied private motor vehicles shall not contribute in General
Average.
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Rule XVIII Damage to Ship

The amount to be allowed as General Average for damage or loss to the ship, her machinery and/or gear caused by a
General Average act shall be as follows:

(a ) When repaired or replaced, the actual reasonable cost of repairing or replacing such damage or loss, subject to
deduction in accordance with Rule XIII.

(b ) When not repaired or replaced, the reasonable depreciation arising from such damage or loss, but not exceeding
the estimated cost of repairs. But where the ship is an actual total loss or when the cost of repairs of the damage would
exceed the value of the ship when repaired, the amount to be allowed as General Average shall be the difference
between the estimated sound value of the ship after deducting therefrom the estimated cost of repairing damage which is
not General Average and the value of the ship in her damaged state which may be measured by the net proceeds of sale,
if any.

Rule XIX Undeclared or Wrongfully Declared Cargo

Damage or loss caused to goods loaded without the knowledge of the shipowner or his agent or to goods wilfully
misdescribed at time of shipment shall not be allowed as General Average, but such goods shall remain liable to
contribute, if saved.

Damage or loss caused to goods which have been wrongfully declared on shipment at a value which is lower than their
real value shall be contributed for at the declared value, but such goods shall contribute upon their actual value.

Rule XX Provision of Funds

A commission of 2 per cent, on General Average disbursements, other than the wages and maintenance of master,
officers and crew and fuel and stores not replaced during the voyage, shall be allowed in General Average.

The capital loss sustained by the owners of goods sold for the purpose of raising funds to defray General Average
disbursements shall be allowed in General Average.

The cost of insuring General Average disbursements shall also be admitted in General Average.

Rule XXI Interest on Losses Made Good in General Average

Interest shall be allowed on expenditure, sacrifices and allowances in General Average at the rate of 7 per cent per
annum, until three months after the date of issue of the General Average adjustment, due allowance being made for any
payment on account by the contributory interests or from the General Average deposit fund.

Rule XXII Treatment of Cash Deposits

Where cash deposits have been collected in respect of cargo's liability for General Average, salvage or special charges,
such deposits shall be paid without any delay into a special account in the joint names of a representative nominated on
behalf of the shipowner and a representative nominated on behalf of the depositors in a bank to be approved by both.
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The sum so deposited, together with accrued interest, if any, shall be held as security for payment to the parties entitled
thereto of the General Average, salvage or special charges payable by cargo in respect to which the deposits have been
collected. Payments on account of refunds of deposits may be made if certified to in writing by the average adjuster.
Such deposits and payments or refunds shall be without prejudice to the ultimate liability of the parties.

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawMaritime LiensPriority & SourcesGeneral Average & SalvageAdmiralty LawShippingGeneral Average

FOOTNOTES:
(n1)Footnote 1. For a more in depth review of the subsantive changes to the York-Antwerp Rules, 1974, please see
York-Antwerp Rules 1994 and Rules of Practice: Association of Average Adjusters of the United States, 26
J.Mar.L.&Com. 481 (1995).
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§ 182. Requisites of General Average

The principle of general average dates as far back as the ancient Greeks and Romans, if not earlier. The merchantmen of
that time employed the theory of jettison, or the idea of throwing goods overboard in times of peril in order to save
other goods and the ship itself. n1

As time progressed, other losses were added to general average until it comprised the complex body of law that exists
today. The purpose of this chapter is to furnish only a broad overview of the basic principles of general average; a
thorough examination of the many considerations which play a role in the determination of the general average award is
beyond the scope of this work.

The requisites of general average as they exist today were stated by Justice Grier in Barnard v. Adams. n2

"1st. A common danger; a danger in which ship, cargo and crew all participate; a danger imminent
and apparently 'inevitable,' except by voluntarily incurring the loss of a portion of the whole to save the
remainder.

"2d. There must be a voluntary jettison, jactus, or casting away, of some portion of the joint concern
for the purpose of avoiding this imminent peril, pericula imminentis evitandi causa, or, in other words, a
transfer of the peril from the whole to a particular portion of the whole.

"3rd. This attempt to avoid imminent common peril must be successful."

The cause of the threatened loss must be extraordinary for a general average situation to exist. n3 Ordinary losses and
expenses, which are incurred during the course of the voyage, cannot be recovered by general average. Another
requirement is that the loss of cargo or part of the vessel must be occasioned voluntarily. The inevitable destruction of
property, for whatever cause, does not fall under general average; the property lost must be sacrificed for the intended
benefit of the surviving property, and must not have been already damaged or destroyed at the time that the general
average situation arises.
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Furthermore, the vessel and its cargo must be imperiled by an actual threat, rather than a merely speculative danger.
While there are certain situations where precautionary sacrifices may be included in general average, these situations
must be analyzed by the courts or the average adjusters and decided on the particular facts.

Finally, the loss must be incurred for the common safety of the cargo and ship, not just for a portion of either. n4 For
instance, when a vessel lands at a temporary port for the sole purpose of salvaging some decaying cargo, neither the
owner of that cargo, nor the owner of any other cargo, the value of which has been deceased as a result of the deviation,
can demand general average. In this situation there would be no "common" peril and the action taken would not have
been for the good of the ship and her cargo as a whole. n5

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawShippingGeneral Average

FOOTNOTES:
(n1)Footnote 1. See 1, Benedict on Admiralty, § 3. (Matthew Bender & Co.)

(n2)Footnote 2. 51 U.S. (10 How.) 270, 13 L. Ed. 417 (1850) .

(n3)Footnote 3. Rule A of the York-Antwerp Rules, 1994, § 181, supra . Aktieselkabet Fido v. Lloyd Braziliero,
283 F. 62 (2d Cir.) , cert. denied, 260 U.S. 737, 43 S. Ct. 97, 67 L. Ed. 489 (1922) . See also Rule VII the of
York-Antwerp Rules, § 181, supra , on damage done to machinery and boilers. The rule allows general average for
damage when a ship is stranded and attempts to refloat fail; but general average is not allowed when the ship is afloat
since any damage done to the machinery is within the ordinary operation of the vessel.

(n4)Footnote 4. See generally Duferco S.A. v. Ocean Wide Shipping Corp., 210 F. Supp. 2d 256, 2001 AMC 536
(S.D.N.Y. 2000) .

(n5)Footnote 5. See Sealift Bulkers v. Republic of Armenia, 96 F.Supp.2d 1 (D.D.C. 2000) .
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§ 183. The York-Antwerp Rules

While the principles of general average date back centuries, n1 uniformity was established with the adoption of the
York-Antwerp Rules of 1890 by the Conference of the Association for the Reform and Codification of the Law of
Nations. The Rules gained immediate acceptance by most sea-faring nations and were incorporated into bills of lading.
In 1924, 1950, and again in 1974, the Rules were amended. In October 1994, the Rules were further revised, and should
generally be referred to as the York-Antwerp Rules of 1994. n2

When first adopted, the Rules were confined to specific matters and situations on which various nations differed. Later
versions included statements on general average principles, which, in the 1994 version, are lettered A to G, whereas
specific matters are numbered I to XXII.

Although the York-Antwerp Rules have never enjoyed the full status of law, these Rules, and their application by the
average adjuster, have been given full judicial congnizance.

Because of the commercial community's dissatisfaction with some of the provisions of the Rules in the past, it was
common practice to incorporate only the more desirable Rules in bills of lading. However, the numerous revisions have
gone far toward generating more popular approval, and thus the Rules are now adopted by reference as a whole in most
bills of lading.

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawShippingBills of LadingGeneral OverviewAdmiralty LawShippingGeneral AverageInsurance
LawBusiness InsuranceMarine InsuranceAverage LossTransportation LawCarrier Duties & LiabilitiesBills of Lading

FOOTNOTES:
(n1)Footnote 1. See § 182 supra.
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(n2)Footnote 2. See § 181 supra.
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§ 184. The Average Adjuster

It should be noted at this point that very little litigation on general average ever reaches the courts. This is mainly due to
the role played by the average adjuster who performs the complicated task of calculating the contributing values and the
assessment of general average losses. He will often act as both the finder of fact and the interpreter of the law. The work
of the adjuster is so efficient and respected that the courts and the shipping community have decided to let well enough
alone. n1 The average adjuster thus performs a function similar to that of arbitrators in other disputes of a maritime
nature, with the result that the courts are relieved of much general average litigation. n2

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawShippingGeneral AverageInsurance LawBusiness InsuranceMarine InsuranceAverage Loss

FOOTNOTES:
(n1)Footnote 1. M/V Clydewater, 274 F. Supp. 884, 1967 A.M.C. 1474 (D. Md. 1967) . Although the average adjuster
is retained to conduct the necessary accounting, the vessel owner remains ultimately responsible for making sure that
the cargo owners whose goods were sacrificed receive their proportionate share of the General Average fund. See Zim
Israel Nav. Co. v. 3- D Imports, Inc., 29 F.Supp. 2d 186 (S.D.N.Y. 1988) (Cargo owner who has not received its share
of the fund has an in personam right against vessel owner).

(n2)Footnote 2. M/V Clydewater, N.1 supra; Wavetree Sailing Ship Co. v. Love (1897) A.C. 373; Jean La Fitte,
258 F. Supp. 425, 1967 A.M.C. 905 (S.D. Ala. 1966) , rev'd on other grounds, 397 F.2d 577 (5th Cir. 1968) .

It was held in United States v. Atlantic Mutual Ins. Co., 298 U.S. 483, 56 S. Ct. 889, 80 L. Ed. 1296 (1935) , that the
average adjuster's function is only one of aiding or assisting the owner in gathering and stating data and making
appropriate calculations as a suggested basis for an adjustment to be made by the owner, or under the owner's direction.
The Court also held that while the average adjuster is similar to an arbitrator in that he relieves the courts of a burden,
the adjuster is not an arbitrator.
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In absence of any agreement to the contrary, the general average statement is without legal effect. Nevertheless, it is
prima facie proof of (1) the losses, damages and expenses which, as factual matters, are the direct consequence of a
general average act, (2) the values attaching to such losses, damages and expenses, and (3) the computations purporting
these losses, damages and expenses between the parties to the venture. M/V Clydewater, supra.

Page 702
2-XIII Benedict on Admiralty § 184



132 of 181 DOCUMENTS

Benedict on Admiralty

Copyright 2011, Matthew Bender & Company, Inc., a member of the LexisNexis Group.

Volume 2: Principles of Admiralty Law Chapters I - XIV
Chapter XIII GENERAL AVERAGE

2-XIII Benedict on Admiralty § 185

AUTHOR: By Richard J. Nikas

§ 185. Peril

General average does not include any sacrifices made in the normal course of a voyage. n1 Nor does it include ordinary
negligence by the master or crew, which usually will give rise to a separate cause of action. n2 However, jettison during
a peril will bring about a general average situation. n3

The peril must be imminent before the general average situation arises. The test has been well-stated by the Court in
Navigazione Generale Italiana v. Spencer Kellogg & Sons, Inc.: n4

"While the courts in some cases have used expressions indicating that both in general average and in
salvage cases it is essential that the property at risk be subject to an immediate impending danger, we
think the 'imminency' of the peril is not the critical test. If the danger be real and substantial, a sacrifice
or expenditure made in good faith for the common interest is justified, even though the advent of any
catastrophe may be distant or indeed unlikely."

It has been held by the courts that sacrifices in the mistaken belief that peril is about to arise does not afford the
shipowner contribution in general average. n5 This policy seems inequitable when the action is taken in good faith and
for the benefit of the common adventure. A close reading of the York-Antwerp Rules reveals no admonition against
mistake. Rule A states that general occurs when "any extraordinary sacrifice or expenditure is intentionally and
reasonably made or incurred for the common safety for the purpose of preserving from peril the property involved in a
common maritime adventure." n6 It seems that a master who jettisons cargo under a reasonable belief that a peril is
about to exist should not suffer the consequences when the peril fails to materialize. n7 If he does not act, under the fear
that the peril may dissipate, and it does not, the common adventure suffers. The master should not be restricted in his
decision made for the good of the common adventure, when, at the time, it is reasonable to believe that the ship and
cargo face a likely danger.

This trend of thought has been carried over to Rule V concerning the voluntary stranding of a vessel. The 1950 version
made a distinction between two types of voluntary strandings--one when the vessel would have been driven ashore in
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any event, and the other when it did not appear that the vessel would inevitably go ashore but the master decided to
stand for the common safety. This distinction has been eliminated by the 1974 version which reads, "when a ship is
intentionally run on shore for the common safety, whether or not she might have been driven on shore, the consequent
loss or damage shall be allowed in General Average." n8 [emphasis added]

Nevertheless, in Ravenscroft v. United States (The West Imboden ), n9 it was held that no general average contribution
should be awarded where the master of the ship injected water and steam into the hold, believing the cargo therein to be
on fire. Later it was discovered that there was no fire, that a steam pipe had broken which gave the impression of a fire,
and that the cargo (cotton) had been damaged while attempting to put the "fire" out. Therefore, the court concluded that
the safety of the ship was not procured (a traditional requisite of general average) because the ship was never in danger.
Though Ravenscroft has been criticized from time to time, it remains the general rule.

It has often held that some degree of danger is necessary for a general average peril to exist. In The Alcona, n10 the
ship became stranded on a river sand bar. In order to lighten her load and free herself, some of the cargo was placed on
barges. The ploy was successful and the ship was relieved of her predicament. The court decided that no imminent
danger existed since the weather was good, there was practically no danger of collision, and the ship would eventually
be freed as a result of tidal changes. General average was therefore denied.

The Alcona decision contradicts some of the dictum in Navigazione Generale Italiana v. Spencer Kellogg & Sons,
supra , which held that "when a vessel is stranded she and her cargo are practically always a substantial peril. Such a
vessel is helpless because she cannot pursue her intended voyage or deal effectively with any emergency which may
arise." But in an earlier Supreme Court decision, Justice Story stated, "... in truth, it is the safety of the property, and not
of the voyage which constitutes the true foundation of general average." n11 The Spencer Kellogg statement appears to
be too general for practical use by the courts and therefore, where stranding is concerned, a case by case analysis is
necessary.

The 1994 version of the York-Antwerp Rules may resolve the problem of the extent of general average contribution
when a fire occurs on ship. It has usually been the case that only the damage done by water to goods or parts of the ship
that were not on fire could be recovered in general average. n12 Cargo that was already on fire could not be said to have
been sacrificed. The 1950 version of Rule III stated this principle explicitly "... no compensation shall be made for
damage to such portions of the ship and bulk cargo, or to such separate packages of cargo, as have been on fire." The
new Rule III eliminates this "on fire" exception but replaces it with the qualification that "... no compensation shall be
made for damage by smoke or heat however caused." n13 It thus appears that the necessity of sacrifice as a basis for
general average contribution has been eliminated, at least within the confines of Rule III, and, as discussed earlier, Rule
V.

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPersonal InjuriesMaritime Tort ActionsNegligenceGeneral OverviewAdmiralty LawShippingGeneral
Average

FOOTNOTES:
(n1)Footnote 1. The Columbian Ins. Co. v. Ashby & Stribling, 38 U.S. (13 Pet.) 331, 10 L. Ed. 186 (1839) ; Bernard
v. Adams, 51 U.S. (10 How.) 270, 13 L. Ed. 417 (1850) .

(n2)Footnote 2. See § 186 infra.

(n3)Footnote 3. N. 1 supra.

(n4)Footnote 4. 92 F.2d 41 (2d Cir. [N.Y.]) , cert. denied, 302 U.S. 751, 58 S. Ct. 271, 82 L. Ed. 580 (1937) .
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(n5)Footnote 5. Ravenscroft v. United States, 1936 A.M.C. 696 (E.D.N.Y. 1936) , aff'd, 88 F.2d 418 (2d Cir.) ;
cert. denied, 301 U.S. 707 (1937) .

However, in The Wordsworth, 88 F. 313 (S.D.N.Y. 1898) , the master allowed sluices to be opened when the
forepeaks tank was found to be flooded. This action caused cargo damage as the water was intentionally run off into the
engine room where it was removed by the pumps. It was later discovered that water had not entered through the shell
plating, as the master believed, but through the hawsepipes and, therefore, there was no need to open the sluices.
Despite this mistaken belief, the ship was allowed general average contribution. The Ravenscroft Court distinguished
the case on the ground that in Wordsworth there was an actual peril to the cargo, the master being merely mistaken as to
its degree.

(n6)Footnote 6. York-Antwerp Rules, 1994 § 181 supra .

(n7)Footnote 7. In The Star of Hope, 76 U.S. (9 Wall.) 203, 19 L. Ed. 638 (1870) , the Court stated: "Masters are
often compelled, in the performance of their duties, to choose between the probable consequences of imminent perils
threatening the loss of the ship, cargo and all on board, and a sacrifice of some portion of the associated interests in their
custody and under their control, as the only means of averting the dangers of the impending peril in their power to
employ. They must elect in such an emergency, and if they, in the exercise of their best skill and judgment, decide that
it is their duty to lighten the ship, cut away the masts, or to strand the vessel, courts of justice are not inclined to
overrule their determinations."

(n8)Footnote 8. York-Antwerp Rules, 1974, § 181, supra .

(n9)Footnote 9. N. 5 supra.

(n10)Footnote 10. 9 F. 172 (E.D. Ill. 1881) .

(n11)Footnote 11. The Columbian Ins. Co. v. Ashby & Stribling, n.1 supra.

(n12)Footnote 12. The Roanoke, 59 F. 161 (7th Cir. [Wis.] 1893).

(n13)Footnote 13. York-Antwerp Rules, 1974 § 181, supra .
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§ 186. Fault

It had long been the policy that there would be no right to a general average contribution where the party seeking
contribution was responsible for the occurence of the general average situation. n1 Nor could a ship owner exonerate
himself from liability through exculpatory clauses added to the bill of lading. As a result, American ship owners found
themselves at a disadvantage as compared to foreign owners who could contract with merchantmen against liability for
negligence or fault on the part of the master and crew.

To alleviate this competitive inequity, Congress passed the Harter Act in 1893. n2 The Act did not relieve ship owners
of all liability, but only that for latent defects where the vessel owner exercised due diligence to make the vessel
seaworthy (as determined at the commencement of the voyage). In other words, as long as the owner exercised
diligence in the selection of the master and crew, and saw to it that the vessel was in good condition at the start of the
voyage, there would be no liability for the negligent navigation and management of the vessel. n3

Notwithstanding, it was held by the Supreme Court in The Irrawaddy n3a that the Harter Act did not authorize a
general average contribution when the owner became exonerated from liability under one of its clauses. The Court did
sanction, however, the validity of the Act and its provisions for limitation on liability which, until then, had been
considered to be against public policy.

Almost twenty years after the decision in Irrawaddy, the Court upheld in The Jason n4 the right of general average
contribution to a ship owner who included in the bill of lading an exculpatory clause relieving him of liability of those
faults covered by the Harter Act; of course, the owner had to concede that the ship would be seaworthy. n5 This clause,
known as the Jason Clause, has since become standard in most bills of lading, and typically reads as follows:

"In the event of accident, danger, damage, or disaster, before or after commencement of the voyage
resulting from any cause whatsoever, whether due to negligence or not, for which, or for the consequence
of which, the Carrier

is not responsible by statute, contract or otherwise, the goods, shippers, consignees, or owners of the
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goods shall contribute with the Carrier in general average to the payment of any sacrifices, losses, or
expenses of a general average nature that may be made or incurred, and shall pay salvage and special
charges incurred, in respect of the goods."

The above example is the amended Jason clause which prevails today and allows general average under any statute
(COGSA, n6 for example, enacted in 1936) or contract (charter parties may go beyond COGSA in exculpating the
carrier).

It has since been held in Isbrandtsen Co. v. Federal Ins. Co. n7 that unless there is a casual connection between the un
seaworthiness of the vessel and the act giving rise to the general average situation, unseaworthiness itself will not
deprive the ship owner of contribution. n8

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPersonal InjuriesMaritime Tort ActionsNegligenceGeneral OverviewAdmiralty LawShippingBills of
LadingStipulationsAdmiralty LawShippingGeneral AverageTortsNegligenceDefensesExculpatory ClausesGeneral
Overview

FOOTNOTES:
(n1)Footnote 1. The Portsmouth, 76 U.S. (9 Wall.) 682, 19 L. Ed. 754 (1870) .

(n2)Footnote 2. 46 U.S.C. §§ 190-196 (recodified as 46 U.S.C. §30701 et seq.).

(n3)Footnote 3. See Folger Coffee Company v. M/V Olivebank, 201 F.3d 632 (5th Cir. 2000) (Existence of errors
in management will not defeat owner's declaration of general average).

(n4)Footnote 3a. 171 U.S. 187, 18 S. Ct. 831, 43 L. Ed. 130 (1898) .

(n5)Footnote 4. 225 U.S. 32, 32 S. Ct. 560, 56 L. Ed. 969 (1912) .

(n6)Footnote 5. United States v. Charbonnier, 45 F.2d 174, 1930 A.M.C. 1875 (4th Cir. [S.C.] 1930) ; The West
Arrow, 80 F.2d 853, 1936 A.M.C. 165 (2d Cir. [N.Y.] 1936) ; Globe & Rutgers Fire Ins. Co. v. United States, 105 F.2d
160, 1939 A.M.C. 912 (2d Cir. [N.Y.] 1939) , cert. denied, 308 U.S. 611 .

(n7)Footnote 6. 46 U.S.C. § 1301 et seq. (recodified at COGSA §1 et seq., reprinted in the note following 46
U.S.C. §30701). See Vol. 1, § 223.

(n8)Footnote 7. 113 F. Supp. 357, 1952 A.M.C. 1945 (S.D.N.Y. 1952) , aff'd, 205 F.2d 679 (2d Cir. 1953) , cert.
denied, 346 U.S. 866 . See also The Silvercypress, 63 F. Supp. 452, 1943 A.M.C. 510 (S.D.N.Y. 1943) , aff'd, 143 F.2d
462 (2d Cir. 1944) , cert. denied, 323 U.S. 767, 65 S. Ct. 116, 89 L. Ed. 613 .

(n9)Footnote 8. For decisions on due diligence and unseaworthiness, see: Bright Star S.S. Co. v. Industrial
Molasses Corp., 1973 A.M.C. 2005 (arb.); North East Shipping Corp., 1973 A.M.C. 940 (arb.); Schade v. North Surety
Corp., 288 F.2d 106, 1961 A.M.C. 1225 (2d Cir. [N.Y.] 1961) ; American Mail Line, 270 F.2d 499, 1959 A.M.C. 2220
(9th Cir. [Wash.] 1959); Hurlbut v. Turnure, 81 F. 208 (2d Cir. [N.Y.] 1897) ; Erie & St. Lawrence Corp. v.
Barnes-Ames Co., 52 F.2d 217 (W.D.N.Y. 1931) .
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§ 187. Ports of Refuge and Destination

When, as a result of damage from a peril, a vessel must put into a port other than the original port of destination, most
expenses incurred in doing so will rise to general average contribution. n1 At the time that the expenses accrue, they are
usually paid by the owner of the vessel.

Such expenses may include towing, repairs, cost of discharging, fuel, wages and maintenance. Of course, these
expenses are only allowed where the continuance and safety of the voyage are concerned. For example, the cost of
handling on board or discharging of cargo due to shifting of the cargo during the voyage is not allowed as general
average unless it is necessary for the common safety. n2

Also, if damage to the vessel is discovered at the port of refuge which was not the result of a peril at sea, the wages and
maintenance of the officers and crew while making these repairs shall not be allowed as general average. n3

Rules X and XI have been quite clear on these points in the 1974 version of the York-Antwerp Rules and should be
referred to for clarification of any disputes on this matter.

A brief word should by added as to the termination of the common adventure. The adventure is considered completed
when the cargo is discharged at the point of destination. n4 If, because of damage or for some other reason, the voyage
ends at an intermediate port, the adventure is considered terminated at that port. When the voyage terminates at an
intermediate port, and the cargo is then sent to the port of destination on another vessel, general average values should
be calculated as to when the original vessel and cargo parted--at the intermediate port. n5 In practice, a "non-separation
agreement", which covers this contingency, is usually signed before the original voyage begins. n6

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawShippingCarrier Duties & ObligationsCargo Care & StowageDischarge & LoadingAdmiralty
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LawShippingGeneral Average

FOOTNOTES:
(n1)Footnote 1. Rules X and XI, York-Antwerp Rules, 1994, § 181 supra .

(n2)Footnote 2. Rule X(b), N.1 supra.

(n3)Footnote 3. Rule XI(b), N.1 supra.

(n4)Footnote 4. Rule G, N.1 supra.

A claim for general average accrues when the cargo is delivered at the port of destination and not when the general
average statement is issued: Liman v. India Supply Mission, 1974 A.M.C. 563 (S.D.N.Y. 1974) ; United States v.
Atlantic Mutual Ins. Co., 298 U.S. 483, 56 S. Ct. 889, 80 L. Ed. 1296, 1936 A.M.C. 993 (1936) ; Transpacific S.S. Co. v.
Marine Office of America, 1957 A.M.C. 1070 (N.Y. Supp. Ct. 1957) .

(n5)Footnote 5. The North Beacon, 1960 A.M.C. 388 (N.D. Cal. 1959) .

(n6)Footnote 6. See § 189, Form No. 189-6.
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§ 188. Liens

Both vessels and cargo can insure recovery of their shares of the general average award by asserting maritime liens
through the commencement of actions in rem. The cargo has a lien on the vessel as it would have in damage situations,
and the ship has a possessory lien on the cargo as it normally would have to secure payment of freight. n1

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawMaritime LiensPriority & SourcesGeneral Average & SalvageAdmiralty LawPractice &
ProcedureAttachment & GarnishmentIn Rem Actions GenerallyAdmiralty LawShippingGeneral Average

FOOTNOTES:
(n1)Footnote 1. See §§ 41 and 42. For a discussion of lien priorities see Chapter IV.
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§ 189. General Average Forms.

FORM No. 189-1 American Form of Average Agreement

Agreement made as of the ................... day of ..................., 19 ....., between .................. and ..................., owners of the
(name of vessel), parties of the first part, and the several parties, subscribers hereto, parties of the second part,
Witnesseth:

Whereas, it is alleged that said vessel, laden with cargo, sailed from .................. during ..................., 19....., for
.................. and that in the prosecution of her voyage (describe the general average event), and

Whereas, by reason of occurrences on the voyage, certain losses and expenses were, and other losses and expenses may
be, incurred, which may constitute a charge by way of general average, or otherwise, upon said vessel, her earnings, and
her cargo, or which may apply to and be due from specific interests:

Now therefore we, the subscribers, being of representing owners, shippers or consignees of such of the cargo of said
vessel as is severally described and set opposite our respective signatures hereto, in consideration of the premises and of
the delivery of such cargo as may be saved, do hereby, for ourselves and our principals and executors and
administrators, severally and respectively, but not jointly, not one for the other, covenant and agree to and with the
owners of said vessel for themselves and for all interests concerned in the venture aforesaid, and one with the other, that
so much of the losses and expenses aforesaid as upon an adjustment of the same to be stated by .................. & Co., Inc.,
Average Adjusters, according to the provisions of the contract of affreightment and to the laws and usages applicable,
may be shown by the statement to be a charge upon said cargo, or to be due from us, shall be paid by us respectively,
according to our ratable proportion thereof, to the owners of said vessel, or .................. & Co., Inc., in and for settlement
in accordance with said statement.

Should the value of the services rendered to said cargo be determined by settlement or arbitration, we do hereby
severally covenant and agree to pay each our ratable proportion of any sum thus fixed; and in the event of suit being
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brought to recover for such services, we do hereby severally covenant and agree to give bond for our respective interests
in the same manner as if the salvors had required such bond direct from us before surrendering the cargo, and to pay and
satisfy fully our ratable proportion of any final judgment rendered therein.

We usually severally authorize and direct our respective insurers and all other persons and corporations, who or which
guarantee the payment of any general average and/or salvage and/or special charges and/or any amounts that may
become due from us under this agreement, to pay for and in our behalf unto the owners of said vessel, or .................. &
Co., Inc., for the purposes aforesaid, the amounts shown by said statement to be due from us respectively.

We do hereby severally promise and agree to furnish promptly, on request of said adjuster, all such information and
documents as he may require to prepare said statement, and in the event of inability or failure to do so in respect to any
shipment or shipments, said adjuster is authorized to prepare said statement on such information as he can by reasonable
diligence obtain and such statement shall be binding as respects the information so acted upon; but if, thereafter, proper
information and documents are furnished the adjuster and request is made that such statement be amended, it shall be
amended, provided the party making the request pays the expenses of preparing, and collecting under the amendment,
but the vessel owners, adjuster and trustee shall be under no responsibility in respect of any payment or distribution to
or settlement with any other interest, which may have been previously made under the original statement.

This agreement may be executed in several parts, which shall constitute one agreement, by the parties of the second
part, and upon such execution, and the release of said cargo by the parties of the first part, shall have full force and
effect.

In witness whereof, we have executed these presents in the City of .................. as of the day and year first above
written.

SIGNA-
TURES

Description, viz.--Marks and
Numbers; No. Packages;
Goods; B/L No.

Amount of
Invoice

Name of
Insurance Com-
pany

..................... ..................... ..................... .....................

This Agreement must be signed by a member of the firm or an officer of the Company or some party having "power of
Attorney" and if signed by an officer or Attorney it must be so designated hereon.

FORM No. 189-2 Lloyd's Average Bond

An agreement made this ................... day of ..................., 19 ....., between (insert here name of Shipowner), owner of
the ship or vessel called the ..................., of the first part and the several persons whose names or firms are set and
subscribed hereto being respectively consignees of cargo on board the said ship of the second part

Whereas the said ship lately arrived in the Port of .................. on a voyage from .................. and it is alleged that during
such voyage the vessel met with a casualty and sustained damage and loss and that sacrifices were made and
expenditure incurred which may form a charge on the cargo or some part thereof or be the subject of a salvage and/or a
general average contribution but the same cannot be immediately ascertained and in the meantime it is desirable that the
cargo shall be delivered. Now therefore these presents witness and the said owner in consideration of the agreement of
the parties hereto of the second part hereinafter contained hereby agrees with the respective parties hereto of the second
part that he will deliver to them respectively or to their order respectively their respective consignments particulars
whereof are contained in the schedule hereto on payment of the freight payable on delivery if any and the said hereto of
the second part in consideration of the said agreement of the said owner for themselves severally and respectively and
not the one for the others of them hereby agree with the said owner that they will pay to the said owner of the said ship

Page 712
2-XIII Benedict on Admiralty § 189



and proper and respective proportion of any salvage and/or general average and/or particular and/or other charges which
may be chargeble upon their respective consignments particulars whereof are contained in the schedule hereto or to
which the shippers or owners of such consignments may be liable to contribute in respect of such damage loss sacrifice
or expenditure and the said parties hereto of the second part further promise and agree forthwith to furnish to the owner
of the said ship a correct account and particulars of the value of the goods delivered to them respectively in order that
any such salvage and/or general average and/or particular and/or other charges may be ascertained and adjusted in the
usual manner.

This addition to be made to the agreement in those cases which justify the Shipowner in asking for a deposit

And whereas at the request of the Owner of the said Ship the parties hereto of the second part have respectively
deposited or agreed to deposit in the Bank of .................. in the joint names of .................. nominated on behalf of the
said owner and .................. nominated on behalf of such depositors (which persons are hreinafter called "the trustees")
the sum of ................... per cent on the amount of the estimated value of their respective interests. Now it is hereby
further agreed that the sum so deposited by the said parties respectively shall be held as security for and upon trust for
the payment to the parties entitled thereto of the salvage and/or general average and/or particular and/or other charges
payable by the said parties hereto of the second part respectively as aforesaid and subject thereto upon trust for the said
depositors respectively.

This addition to be made when ad-interim payments may have to be made by the Trustees

Provided always that the Trustees may from time to time pending the preparation of the usual statement pay to the said
parties of the first part in respect of the amount which may ultimately be found due from the said depositors respectively
and pay or refund to the parties hereto of the second part or any of them in respect of the amounts which may ultimately
be found due to them such sums out of the said deposits as may from time to time be certified by the adjuster or
adjusters who may be employed to adjust the said salvage and/or general average and/or particular and/or other charges
to be a proper sum or proper sums to be advanced by the trustees on account of the said amounts. And it is hereby
declared and agreed that any payment or payments on account which shall be made by the trustees under or in
accordance with the statement or in pursuance of any certificate to be made or given by the said adjusters as aforesaid
shall discharge such trustees from all liability in respect of the amounts so paid and it shall not be necessary for them to
inquire into the correctness of the statement or certificate. Provided always that the deposits so to be made as aforesaid
shall be treated as payments made without prejudice and without admitting liability in respect of the said alleged
salvage and/or general average and/or particular and/or other charges and as though the same had been made by the
depositors respectively for the purpose only of obtaining delivery of their goods and in like manner all amounts returned
by the trustees to the depositors shall be received by the latter respectively without prejudice to any claim which the
master or owner of the said ship may have against them respectively. And nothing herein contained shall constitute the
said adjuster or adjusters an arbitrator or arbitrators or render his or their certificate or statement binding upon any of the
parties.

In witness whereof the owner of the said ship or vessel or its master or agent on behalf of the owner and the parties
hereto of the second part have hereunto set their hands or firms the day and year first above written.

(Insert here name of owner, master or agent of vessel.)
................

No. of Bill of
Lading

Description and Quantity of
Cargo

Signature and
Address of Con-
signees

Witness to Signature of
Consignees N.B.--Witnesses
must add their Addresses
and Occupations

..................... ..................... ..................... .....................
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FORM No. 189-3 Underwriter's Guarantee

New York, .................. 19 ....

Messrs. Francis C. Carr & Co.,Inc., New York

In consideration of the delivery from the S/S .................. of the following goods, viz.: .................. Consigned to
.................. without the requirements of a deposit, we hereby guarantee the payment of all general average, salvage
and/or special charges for which said goods are liable.

................

FORM No. 189-4 Depositor's Receipt

Application for Refund of Deposit Should Be Made to
.................. & CO., INC.
Average Adjusters

................... Maiden Lane..................... New York, U. S. A.
$................... No. ................... New York, .................. ...................., 19....

Received from .................. .................. Dollars as a deposit to secure the payment of general average and/or other
charges on the below described merchandise, per S/S ................. from .................. to .................. Date of accident
.................. ...................., 19 ....

B/L No. Description of Merchandise Marks and Numbers Int. No.

... . .................. ................... ... .

... . .................. ................... ... .

... . .................. ................... ... .

Upon completion of the adjustment, the charges falling upon the above merchandise shall be paid from said deposit, if
sufficient, and the excess, if any, shall be returned on endorsement and surrender of this receipt, or, if a balance is due, it
shall be paid according to the terms of the average bond. Invoice value, .................. @ ....................%.

.....................

FORM No. 189-5 Form of Deposit Receipt (Adjuster's Stub)

No. ...................

New York, .................. ...................., 19 ....

Received from ..................

Str. ..................

Date of accident .................. ...................., 19 ....
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Cargo .....................
.....................

Invoice $................... @ ....................%.

Deposit ..................

FORM No. 189-6 Standard Form of Non-Separation Agreement

It is agreed that in the event of the vessel's cargo or part thereof being forwarded to original destination by other vessel,
vessels or conveyances, rights and liabilities in general average shall not be affected by such forwarding, it being the
intention to place the parties concerned as nearly as possible in the same position in this respect as they would have
been in the absence of such forwarding and with the adventure continuing by the original vessel for so long as
justifiable under the law applicable or under the Contract of Affreightment.

The basis of contribution to general average of the property involved shall be the values on delivery at original
destination unless sold or otherwise disposed of short of that destination; but where none of her cargo is carried forward
in the vessel she shall contribute on the basis of her basis of her actual value on the date she completes discharge of her
cargo.

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawMaritime LiensPriority & SourcesGeneral Average & SalvageAdmiralty LawPractice &
ProcedureAttachment & GarnishmentIn Rem Actions GenerallyAdmiralty LawShippingGeneral Average
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[Reserved]

§§ 190[Reserved]
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§ XIV.syn Synopsis to Chapter XIV: U.S. FEDERAL TAXATION OF INTERNATIONAL SHIPPING
OPERATIONS

§ 200. Introduction.

§ 201. General Pattern of U.S. Taxation of Foreign Persons Engaged in International Shipping Operations.

a. In General.

b. Transportation Income Defined.

c. Source Rules.

§ 202. Exemptions from Tax.

a. In General.

b. The Statutory Reciprocal Exemption.

[1] Basic Structure of the Exemption.

[2] Income Covered by the Exemption.

[A] The Scope of the Statutory Language.

[B] Incidental Income.

[3] The Residence Requirement.

[A] In General.
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[B] Nonresident Alien Individuals.

[C] Foreign Corporations.

[4] The Reciprocal Exemption Itself.

c. Tax Treaties.

[1] In General.

[2] Interaction with Reciprocal Exemption.

[3] Former Soviet Union.

§ 202A. Reporting Requirements.

§ 203. Relevant Documents.

a. Internal Revenue Code: Relevant Provisions.

b. General Explanation of the Tax Reform Act of 1986 prepared by the Staff of the Joint Committee on Taxation, May
4, 1987, 924-932: Relevant Text.

c. Conference Committee Report for the Tax Reform Act of 1986 H.R. Rep. No. 841, 99th Cong., 2d Sess., Vol. II,
596-599 (1986): Relevant Text.

d. Senate Committee Report on the Technical Corrections Act of 1988 (S. Rep. No. 445, 100th Cong., 2d Sess.,
240-242.).

e. House Committee Report for the Miscellaneous Revenue Act of 1988 (H.R. Rep. No. 795, 100th Cong., 24 Sess.,
228-230: Relevant Provisions.

f. House of Representatives Budget Committee Report on the Omnibus Budget Reconciliation Act of 1989. (H.R. Rep.
No. 247, 101st Cong., 1st Sess., 1414-1417).

g. Internal Revenue Service Notice 88-5, 1988-1 C.B. 476

h. Revenue Ruling 89-42, 1989-1 C.B. 234.

i. Treaties and diplomatic notes since Revenue Ruling 89-42.

j. Revenue Procedure 91-12, 1991-1 C.B. 473.

§§ 204-211 [Reserved]
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§ 200. Introduction.

The taxation of individuals and corporations engaged in international shipping activities has proven to be a difficult and
complex exercise for the United States and most other nations. The difficulty arises chiefly because, by its very nature,
international shipping operations brings those engaged in it into contact with many diverse taxing jurisdictions. Each
country takes its own approach to taxing income derived from international shipping activities.

The Tax Reform Act of 1986 ("TRA") made sweeping changes in many areas of United States tax law. With respect to
the international shipping industry, Congress imposed on nonresident alien individuals and foreign corporations a 4%
tax on 50% of the gross income derived from the international operation of ships (or aircraft) to or from a foreign
country and the United States. n1 Congress' intent in passing this 4% tax and other accompanying changes, was, in part,
to move more countries to grant exemptions from transportation taxes to U.S. persons.

In this chapter, the basic structure of U.S. federal taxation of foreign persons engaged in international shipping
operations will be summarized. n2 The changes made by the TRA, as amended by the Technical and Miscellaneous
Revenue Act of 1988 ("TAMRA") and by the Omnibus Budget Reconciliation Act of 1989 ("OBRA") will be
summarized and discussed in more detail.

Legal Topics:

For related research and practice materials, see the following legal topics:
International LawAuthority to RegulateTaxationInternational Trade LawAuthority to RegulateGeneral OverviewTax
LawExcise TaxesTransportation (IRC secs. 4261-4263, 4271-4272, 4281-4282, 4461-4462, 4471-4472)Tax
LawInternational TaxesAmericans Operating AbroadGeneral OverviewTax LawInternational TaxesForeign Persons'
Activities in the United StatesNonresident & Resident Aliens (IRC secs. 864, 871-880)Nonresident Aliens

FOOTNOTES:
(n1)Footnote 1. 26 U.S.C. §§ 887 and 863(c)(3). Hereinafter, Title 26 of the U.S.C., the Internal Revenue Code, will be
referred to as the "I.R.C."
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Although it may be simpler to think of this tax as a 2% tax on gross income derived from shipping, the tax imposed
under I.R.C. § 887 will be referred to as the "4% tax" throughout this chapter.

(n2)Footnote 2. Note that the rules described below as applying to the international operation of ships also apply,
in general, to the international operation of aircraft. In this chapter, however, we will confine our discussion to the
international operation of ships.
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§ 201. General Pattern of U.S. Taxation of Foreign Persons Engaged in International Shipping Operations.

a. In General.

In a nutshell, all nonresident alien individuals and foreign corporations are subject to U.S. taxation in the following
manner: (1) income that is deemed to be effectively connected with the operation of a U.S. trade or business is subject
to tax on a net basis at the rates generally applicable to individuals and corporations; n1 and (2) certain other kinds of
income, described generally as fixed or determinable annual or periodical income, that is U.S. source income but not
effectively connected with a U.S. trade or business is subject on a gross income basis to a tax of 30% (applicable
treaties may lower this rate) which is generally collected by withholding. n2 In general, nonresident alien individuals
and foreign corporations engaged in international shipping operations are taxed in the same manner as any other
non-U.S. persons with respect to income that is effectively connected with a U.S. trade or business, the first category
noted above. With respect to this second category, special rules govern the source of income derived from persons
engaged in international shipping operations. n3 Prior to changes in these source rules made by the TRA, most income
derived from the transportation of persons or property from the United States to a foreign country, or between foreign
countries was foreign source, and therefore, when earned by a nonresident alien individual or foreign corporation, was
not subject to tax. n4

The TRA of 1986 made major changes in the taxation of nonresident alien individuals and foreign corporations engaged
in international shipping operations. The general 30% tax imposed on U.S. source, non-effectively connected income
was replaced by a 4% tax on the "United States source gross transportation income" of any nonresident alien individual
or foreign corporation. n5 The remainder of this section focuses on the definition of the income subject to this 4% tax
("transportation income") and the sourcing rules that govern the application of this tax.

b. Transportation Income Defined.

Transportation income, the subject of the 4% tax, is broadly defined as:

... any income derived from, or in connection with--

(A) the use (or hiring or leasing for use) of a vessel or aircraft, or
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(B) the performance of services directly related to the use of a vessel or aircraft. n6

Income derived from the use of any container used in connection with a vessel is specifically included in the definition.
n7

Income derived from or in connection with the performance of services directly related to the use of a vessel is
classified as either "on-board" or "off-board" services income. "On-board" services income includes income derived
from services performed on board a vessel in the course of the actual transportation of persons or property aboard the
vessel. Examples include income from renting living accommodations, furnishing meals and entertainment, operating
shops and casinos, providing excess baggage storage, performance of personal services by individuals and income
derived from demurrage, dispatch and dead freight. n7.1

Only operators n7.2 or persons related to the operator n7.3 may earn "on board" services income. If, for instance, an
unrelated person operates an on-board shop or other concession, income earned by such person is not treated as
transportation income and so is not subject to the 4% tax. Income earned by an unrelated non-U.S. person is subject to
U.S. tax at the normal individual or corporate rates to the extent that it is U.S. source income. The general source of
income rules of I.R.C. §§ 861-865 are applied in determining the source of any such income.

"Off-board" services income includes income derived from services performed off-board any vessel provided such
services are incidental to the operation of vessels. Examples of such services include terminal services such as dockage,
wharfage, storage, lights, water, refrigeration, refueling and similar services; stevedoring and other cargo handling
services; maintenance and repairs; and services performed as a travel or booking agent. n7.4

Only income derived by an operator of a vessel from "off-board" services is treated as transportation income. n7.5
When such income is earned by persons other than the operator of the vessel, it is treated as services income subject to
the general source rules of the I.R.C. Under those rules, the income is sourced in the country in which the services are
provided. n7.6

Income derived from the disposition of a vessel is excluded from the definition of transportation income. n7.7 Such
income is treated under the general rules governing income derived from the sale of personal property including the
source of income rules of I.R.C. § 865. Under those rules, income derived from the sale of a vessel generally is sourced
in the country of residence of the seller. n7.8

Also excluded from the definition of transportation income is income that is effectively connected with the conduct of a
trade or business in the United States and that meets certain requirements specific to the 4% tax. To qualify as income
that is effectively connected with the conduct of a trade or business in the United States for purposes of the 4% tax,
income must be taxable as effectively connected income under I.R.C. § 871(b) or § 882. n8 Such income also must
satisfy the following two tests: (1) the taxpayer must have a fixed place of business in the United States involved in
earning United States source transportation income, and (2) substantially all of the taxpayer's United States source
transportation income must be attributable to regularly scheduled transportation or, in the case of income from the
leasing of a vessel or aircraft, attributable to a fixed place of business in the United States. n9 For purposes of the 4%
tax, "substantially all" is defined as at least 90%, a high threshold. n9.1 Transportation is deemed to be "regularly
scheduled" when a vessel follows a published schedule with repeated sailings at regular intervals between the same
points for voyages which begin or end in the United States. Liner shipping, defined as continuous or organized service
over a particular route would"tend to be' regularly scheduled in the eyes of the IRS, though tramp operations usually are
not. n9.2 Income that meets these two tests is subject to tax on a net basis at the normal individual or corporate rates.
n10 These tests provide, in effect, that an occasional voyage to or from the United States will not be sufficient to allow a
foreign person to treat any income earned from that voyage as effectively connected with a U.S. trade or business and so
escape the 4% tax. n11
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Finally, the I.R.C. provides that, to the extent provided in regulations, the scope of transportation income subject to the
4% tax may be limited to exclude any income earned by a foreign corporation for which a statutory reciprocal
equivalent exemption would not be available. n12 To date, however, such regulations have not been published. This
provision, which is available only for foreign corporations and not nonresident alien individuals, appears to have been
included in order to assure at least the opportunity for a better fit between the 4% tax imposed by IRC § 887 and the
exemption from that tax provided in the reciprocal exemption provisions.

c. Source Rules.

The transportation income must be U.S. sourced to be subject to the tax. For purposes of the 4% tax, U.S. source
income is defined as 50% of all income attributable to transportation that either begins or ends in the United States. n13

One of the clarifications made by TAMRA was to provide that all income derived from voyages that both begin and end
in the United States is not subject to the 4% tax. n14 Instead, it is subject to the taxes generally imposed on the income
earned by nonresident alien individuals and foreign corporations from the conduct of a trade or business in the United
States. n15 Similarly, the reciprocal exemption provisions were modified by TAMRA to eliminate any exemption of
transportation income derived by a nonresident alien individual or foreign corporation from the operation of ships
between two U.S. ports. n16 It is possible, though unlikely, that tax relief may be available under a tax treaty for income
derived by nonresident alien individuals or foreign corporations from the carriage of persons or property between two
U.S. ports.

In the legislative history of the TRA, Congress provided examples of the application of the basic source rule:

Thus, if a voyage that begins in Europe has intermediate foreign stops before it arrives in the United
States, 50 percent of the income that is attributable to the cargo (or persons) carried from its port of
origin or from any of the intermediate ports to the Unites States is considered U.S. source. Cargo or
passengers off-loaded at intermediate ports before arrival in the United States will not give rise to U.S.
source income.

Congress intended that income derived from furnishing round-trip travel originating in or ending in
the United States be treated as income attributable to transportation that begins (for the out-bound
portion), or ends (for the in-bound portion), in the United States under the Act's provisions. Thus, 50
percent of the income attributable to the outbound transportation and 50 percent of the income
attributable to the in-bound transportation is U.S. source. For example, 50 percent of the income
attributable to the first and last legs of round-trip travel by a cruise ship, originating in the United States,
calling on foreign ports, and ending in the United States, is to be U.S. source. n17

Application of the 4% tax thus requires careful analysis of the revenue derived by a vessel transporting persons or
property to or from the United States.

For example, in a 1993 private letter ruling, the IRS examined whether the operation by a foreign corporation of a cruise
ship constituted "transportation income" under § 863(c)(3), when the cruise consisted of the ship leaving a U.S. port,
entering international waters and then returning to the U.S. port. n17.1 As part of this "cruise to nowhere" (CTN),
passengers could engage in gambling, while the ship was in international waters. The cruise ship was a foreign flag ship
with a foreign crew. The IRS held in this ruling that income from the operation of the CTN qualified as transportation
income, since the definition of transportation income does not require goods or persons to be moved between two
separate points. The IRS treated the CTN transportation income as 100% U.S. source because the CTN did not have a
nexus with another country. Furthermore, the IRS determined that the income arising from the CTN was not eligible for
the § 883 exemption for income derived from the international operation of a ship, because the CTN began and ended in
the United States without stopping at any foreign port. n17.2
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The IRS has provided some guidance in determining the amount of rental or charter income treated as United States
source gross transportation income and thus subject to the 4% tax. In general, the taxpayer is required to use a
"reasonable method" and disclose that method to the IRS on its return. n18 One example of a reasonable method
provided by the IRS is to apply to the charter income the ratio of (a) the number of days of uninterrupted travel on
voyages between the United States and the farthest point(s) where cargo or passengers are loaded en route to, or
discharged en route from, the United States, to (b) the number of days in the smaller of the taxable year or the particular
charter period. n19 Any days spent in the United States (though not in any other country) for maintenance or repairs are
to be excluded under this method. n20 A second method described as "reasonable" by the IRS involves application of a
ratio based on the United States source gross transportation income earned from the operation of the vessel by the
lessee-operator compared with the total gross income of the lessee-operator from the operation of the vessel or aircraft
during the smaller of the taxable year or the term of the charter. n21 This method might be particularly helpful in the
context of a multilevel charter/lease arrangement. n22

Legal Topics:

For related research and practice materials, see the following legal topics:
International LawAuthority to RegulateTaxationTax LawInternational TaxesAmericans Operating AbroadTax Treaties
(IRC secs. 894, 6114)Tax LawInternational TaxesForeign Persons' Activities in the United StatesNonresident &
Resident Aliens (IRC secs. 864, 871-880)General OverviewTax LawInternational TaxesForeign Persons' Activities in
the United StatesNonresident & Resident Aliens (IRC secs. 864, 871-880)Definitions & Special RulesTax
LawInternational TaxesForeign Persons' Activities in the United StatesNonresident & Resident Aliens (IRC secs. 864,
871-880)Gross IncomeTax LawInternational TaxesForeign Persons' Activities in the United StatesNonresident &
Resident Aliens (IRC secs. 864, 871-880)Nonresident Aliens

FOOTNOTES:
(n1)Footnote 1. I.R.C. §§ 871(b) and 882. The meaning of the concepts "engaged in a U.S. trade or business" and
"effectively connected income" is governed generally by I.R.C. § 864 and the regulations thereunder. A detailed
discussion of the scope of these fundamental concepts is beyond the scope of this chapter. In general, see Sarafopoulos,
156-5th T.M. Foreign Corporations--U.S. Income Taxation.

(n2)Footnote 2. I.R.C. §§ 871 and 881. The provisions for withholding at source of these taxes are found in I.R.C.
§§ 1441 and 1442.

(n3)Footnote 3. For a brief summary of the source of income rules for transportation income in effect before the
TRA, see General Explanation of the Tax Reform Act of 1986, prepared by the Staff of the Joint Committee on
Taxation, May 4, 1987, at 924-925. Hereinafter, the "General Explanation."

(n4)Footnote 4. General Explanation, at 925.

(n5)Footnote 5. I.R.C. § 887.

(n6)Footnote 6. I.R.C. § 863(c)(3).

(n7)Footnote 7. I.R.C. § 863(c)(3). Note that under Rev. Proc. 91-12, 1991-1 C.B. 473 , income derived from the
rental or use of containers will be treated as transportation income only when it is earned by an operator of a vessel.
When a person other than an operator of a vessel derives income from the rental or use of containers, such income will
be treated as rental income. This distinction is important in determining the treatment of a particular item of income
under a tax treaty. Rental income and transportation income are subject to different provisions in most tax treaties.

(n8)Footnote 7.1. Rev. Proc. 91-12 , § 2.05(1).
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(n9)Footnote 7.2. An operator of a vessel is defined as including both the actual operator as well as a time or
voyage charterer of a vessel. Rev. Proc. 91-12 , § 2.06.

(n10)Footnote 7.3. In determining whether a person is "related" to a shipowner or operator, the "relatedperson"
standard of IRC § 954(d)(3) is to be applied. Rev. Proc. 91-12 , § 2.05(1). Under that standard, a related person is a
person that controls or is controlled by the shipowner or operator. With respect to a corporation, control means
possessing more than 50% of the total voting power or value of the stock. With respect to a partnership, trust or estate,
control means the direct or indirect ownership of more than 50% of the beneficial interests by value of such partnership
trust or estate.

(n11)Footnote 7.4. Rev. Proc. 91-12 , § 2.05(2).

In Priv. Ltr. Rul. 9131051 (May 7, 1991) , the IRS stated that "off-board" services can be considered incidental to the
operation of vessels or aircraft when the service or activity is performed only rarely by an operator that is not also acting
as the operator of the particular vessel or aircraft for which the services are performed. In that ruling, the taxpayer was a
foreign corporation engaged in the business of transporting cargo as a ship operator under "liner-out" contracts. Under a
liner-out contract, the ship operator undertakes the shipment of cargo between ports, supervises the on-loading at the
point of origin, and is responsible for the off-loading at the port of destination. On two occasions, the taxpayer provided
off-board cargo handling services without also chartering the vessel that carried the cargo. Income derived from
providing such services was treated as transportation income even though the taxpayer was not the operator of the
vessels in which the cargo was carried.

(n12)Footnote 7.5. Id.

(n13)Footnote 7.6. I.R.C. § 861(a)(3).

(n14)Footnote 7.7. Rev. Proc. 91-12 , § 2.03.

(n15)Footnote 7.8. I.R.C. § 865(a). This general rule does not apply to depreciable personal property to the extent
that the seller has taken depreciation deductions. See I.R.C. § 865(c). Another exception to the general source rule
applies with respect to gain derived by a non-U.S. person through an office or other fixed place of business in the U.S.
See I.R.C. § 865(e). Neither of these exceptions should apply, however, in determining the source of income derived
from the sale of a vessel by a non-U.S. shipowner or operator that has not otherwise earned U.S. source income adjusted
for depreciation and that has no office or other fixed place of business in the U.S.

(n16)Footnote 8. I.R.C. § 887(b)(2).

(n17)Footnote 9. I.R.C. § 887(b)(4).

(n18)Footnote 9.1. Rev. Proc. 91-12 , § 4.06.

(n19)Footnote 9.2. Rev. Proc. 91-12 , § 4.07.

(n20)Footnote 10. I.R.C. §§ 872 and 882.

(n21)Footnote 11. H.R. Rep. No. 247, 101st Cong., 1st Sess., at 1414 (1989).

(n22)Footnote 12. I.R.C. § 887(b)(1).

(n23)Footnote 13. I.R.C. § 863(c)(2).

(n24)Footnote 14. I.R.C. §§ 863(c)(1) and 887(b)(1).
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(n25)Footnote 15. I.R.C. §§ 887(c), 871, and 882.

(n26)Footnote 16. I.R.C. §§ 872(b)(1) and 883(a)(1) and S. Rep. No. 445, 100th Cong., 2d Sess., at 242.

(n27)Footnote 17. General Explanation at 929.

(n28)Footnote 17.1. Priv. Ltr. Rul. 9348001 (August 12, 1993) .

(n29)Footnote 17.2. See Section 202(b) of this Chapter for a discussion of this exemption.

(n30)Footnote 18. Rev. Proc. 91-12 § 5.02.

(n31)Footnote 19. Id.

(n32)Footnote 20. Id.

(n33)Footnote 21. Id.

(n34)Footnote 22. For a discussion of the problem posed by multilevel charter/lease arrangements, see Johnson,
Foreign Shipping Income Taxation After the Tax Reform Act of 1986, 14 Int'l Tax J. 53, 57-58 (1988).
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§ 202. Exemptions from Tax.

a. In General.

Relief from the 4% tax is available through the statutory reciprocal exemption and tax treaties. In the remainder of this
section, these two basic forms of exemption will be discussed, with a greater emphasis placed on the statutory reciprocal
exemption. Note that it appears that a foreign tax credit is not available to nonresident alien individuals and foreign
corporations for use against the 4% tax. n1

b. The Statutory Reciprocal Exemption.

[1] Basic Structure of the Exemption.

Separate statutory exemptions from the tax on shipping income are available for nonresident alien individuals and for
foreign corporations. In its basic terms, the exemption available to nonresident alien individuals provides:

(b) EXCLUSIONS. The following items shall not be included in gross income of a nonresident alien
individual, and shall be exempt from taxation under this subtitle:

(1) SHIPS OPERATED BY CERTAIN NONRESIDENTS. Gross income derived by an individual
resident of a foreign country from the international operation of a ship or ships if such foreign country
grants an equivalent exemption to individual residents of the United States. n1.1

Note that the foreign country need only exempt individual U.S. residents from tax. This means that the foreign country
need not exempt persons who are U.S. citizens but not U.S. residents in order to qualify for reciprocal treatment. n2

The exemption available to foreign corporations is the same in its basic terms and operation as the exemption for
nonresident alien individuals. n3 The main differences arise in the residency requirements, which will be discussed
below.

Note that the general exemption rules operate independently with respect to individuals and corporations. This means,
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for instance, that for an exemption from U.S. tax to be available to a foreign corporation, that corporation's country of
organization need only exempt U.S. corporations from tax, and not both U.S. resident individuals and corporations. n4
This holds true for the exemption available to nonresident alien individuals as well.

[2] Income Covered by the Exemption.

[A] The Scope of the Statutory Language.

Both the provisions covering nonresident alien individuals and foreign corporations make available an exemption from
tax on "[g]ross income derived ... from the international operation of a ship or ships." n5 As noted above, these
exemptions from tax are available only with respect to income derived from the "international" operations of ships, and
not with respect to income derived from operations between U.S. ports.

Note that the exemption is available with respect to income "derived ... from the international operation of a ship or
ships," n6 while the 4% tax is levied on the "transportation income" earned by the nonresident alien individual or
foreign corporation. n7 Given the broad definition of "transportation income," n8 some kinds of income could be
subject to the 4% tax, but at the same time, not fall within the statutory exemption language. With respect to foreign
corporations, Congress has given the IRS regulatory authority (which has not yet been exercised) to limit the application
of the 4% tax to income for which a reciprocal exemption under IRC § 883(a) is available. n9 At present, therefore, this
imperfect fit of the tax and the exemption still exists for foreign corporations and, barring further change, will remain
for nonresident alien individuals.

With respect to both nonresident alien individuals and foreign corporations, rental income, whether on a full or bareboat
basis, is specifically included as income that may covered by the statutory reciprocal exemption. n10 At the same time,
both exemption provisions specify that it is permissible to apply the exemption "separately with respect to income from
different types of transportation." n11 This should be interpreted to mean that an equivalent exemption from tax must be
sought for each different type of income that may be earned from the international operation of ships. n12 Thus it is
permissible, for example, for the United States and a foreign country to agree that only operating income will be exempt
from each other's taxes, but that capital gains will not be covered by the reciprocal exemption. It is very important,
therefore, to analyze the nature of the income for which the exemption is sought, and to determine the kinds of income
included in the scope of the exemption.

In a 1990 ruling, the IRS has made clear that gain derived by a non-U.S. shipowner or operator from the disposition of a
U.S. real property interest taxable under IRC § 897 is not exempt from tax under the statutory reciprocal exemption
provisions of IRC §§ 872(b) and 883(a). n12.1 In the ruling, the U.S. branch of an Argentine corporation engaged in the
international operation of ships and aircraft disposed of some real property used in its business. n12.2 In ruling that gain
derived from the disposition of the real property is not covered by the statutory exemption granted under IRC § 883(a)
and the diplomatic notes exchanged pursuant to that exemption, the IRS has effectively held that gain derived from the
disposition of real property is not transportation income.

[B] Incidental Income.

Certain kinds of income, usually non-recurring special items, may not clearly fall within the scope of the statutory
definition of income covered by a reciprocal exemption. An example might be income derived by a non-U.S. shipowner
from the disposition of excess spare parts or used equipment. Such income may be includable within the scope of the
governing reciprocal exemption as "incidental income," a concept developed by the IRS in a number of rulings, and
with respect to the interpretation of certain tax treaties. n12.3

For purposes of the statutory reciprocal exemption, "incidental income" is described in two Private Letter Rulings as
income that is "helpfully adjunct to the conduct of a transportation business." n13 In one letter ruling, the "incidental
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income" concept was applied to a situation where an airline ordered a number of aircraft from a manufacturer, but due
to changing circumstances, was not able to operate all of the aircraft itself in its charter business as they were delivered.
The airline instead leased the aircraft it was unable to use to another airline on a short term basis. In order to show that
the leasing income was incidental income, the airline (lessor) was required to show that:

... it was reasonable to assume at the time the asset was originally acquired by the lessor that such
asset would be actively used and operated as part of the transportation business, that the lessor make
every reasonable effort to bring such assets within the active operation of the transportation business, and
that it is reasonable to anticipate that the necessity to lease the asset is temporary. n14

The IRS deemed that under these facts, the leasing income was incidental income, and so within the scope of the
statutory reciprocal exemption.

In the other letter ruling, the taxpayer sought to include as incidental income gain from the sale of obsolete aircraft,
engines, and spare parts. In applying the "helpfully adjunct" rule to these facts, the IRS stated that:

... it must be shown that the asset was originally obtained with the sole purpose that it would be used
as an integral part of an active transportation business, that while such asset was actively being used, the
income derived from the use of such asset was in fact income from the conduct of a transportation
business ..., and that the asset is sold solely because of technological obsolescences and not due to a
liquidation, partial liquidation or preparation therefore. n15

Again, the IRS ruled that the income derived from the sale of the aircraft, engines and spare parts was incidental
income, and so within the scope of the statutory reciprocal exemption.

The same facts found in this second letter ruling are treated in a Revenue Ruling. n16 In this ruling, the IRS applies the
same analysis and reaches the same result as in the letter ruling, but without using the words "helpfully adjunct." In
analyzing the phrase "earnings derived from the operation of aircraft," the IRS stated that:

The assets sold by the taxpayer were originally obtained for the purpose of using them as integral
parts of the active business of operating an international airline. The income derived from such business
was due in a large measure to the use of such assets in the business. The equipment was sold because of
technological obsolescence rather than in liquidation of the business or in contemplation thereof. n17

Based on this analysis, the IRS ruled that gain from the sale of obsolete aircraft, engines and spare parts was incidental
income, and within the scope of the statutory reciprocal exemption.

These rulings look to the taxpayer's main use of the assets beyond the use which produced the "incidental income."
Where assets other than U.S. real property interests were originally obtained for, and subsequently used in the
international transportation business, the IRS has treated various kinds of non-operational income derived from such
assets as merely incidental to their main use or purpose. n17.1 Such income therefore, is included within the language of
the statutory reciprocal exemption.

[3] The Residence Requirement.

[A] In General.

In order to determine whether a statutory reciprocal exemption exists in a particular case, the appropriate foreign
country must first be identified. In contrast to many tax treaties and prior law, under current law, the basis on which
such determination is made for the statutory reciprocal exemption is residence. With respect to foreign corporations, the
basic residence rule is augmented by rules that look through to the residence of the ultimate individual beneficial
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owners of the corporation.

[B] Nonresident Alien Individuals.

For the nonresident alien individual, the reciprocal exemption must be granted by that person's country of residence.
n18 The Conference Committee Report to the TRA, which imposed the residency requirement, states that for this
purpose, the taxpayer's residence is their tax home. n19 The term "tax home" is defined in regulations under IRC § 911
in the following manner:

Thus, under § 911, an individual's tax home is considered to be located at his regular or principal (if
more than one regular) place of business or, if the individual has no regular or principal place of business
because of the nature of the business, there at his regular place of abode in a real and substantial sense.
n20

[C] Foreign Corporations.

With respect to a foreign corporation, the country in which that corporation is organized will be deemed to be its
country of residence so long as fifty percent or more of that corporation's individual beneficial owners are residents of
the same country. n21 Where fifty percent or more of the individual owners do not reside in the country of organization,
a "look-through" test will be applied in order to determine whether those owners reside in a country that grants a
reciprocal exemption to the United States. n22 As ultimate beneficial ownership must be traced to individuals, all levels
of ownership by entities must be sifted through. Attribution rules apply in determining stock ownership. n23 Exceptions
to these stock ownership rules exist for: (1) controlled foreign corporations, n24 and (2) corporations whose stock, or
whose parent's stock, is traded on established securities markets in the country of organization, in another foreign
country granting an equivalent exemption, or in the United States. n25

[4] The Reciprocal Exemption Itself.

Once the identity of the foreign country is established, the existence of an acceptable "equivalent exemption" must still
be shown. A qualifying exemption for purposes of the statutory reciprocal exemption may be found (1) through the
exchange of diplomatic "tax notes" with the United States, (2) in an exemption granted in a foreign country's internal
laws, or (3) where a foreign country imposes no tax. n26 In general, the exchange of notes is the most frequently relied
upon medium for a reciprocal exemption. Rulings may be obtained from the IRS confirming a taxpayer's reliance upon
the internal laws of a foreign nation. n27 A recent Revenue Ruling lists the countries with respect to which some sort of
reciprocal equivalent exemption existed as of April 3, 1989. n28

Note that in many cases, the United States and a particular foreign country may have entered into a tax treaty with a
shipping article and also exchanged notes granting a reciprocal equivalent exemption from tax. An effective exemption
may be available under either, but the diplomatic note may often provide a more detailed explanation of its scope, and
be more explicitly directed at the kinds of income subject to the 4% tax.

c. Tax Treaties.

[1] In General.

Owners and operators of ships engaged in the international shipping operations may be exempt from the 4% tax and
other tax burdens through the operation of bilateral income tax treaties. Such treaties exist between the United States
and most of the so-called developed nations. Individual tax treaties may provide benefits for certain kinds of income
that may be derived by those engaged in the international shipping business under treaty articles covering business
profits, shipping and aircraft, rentals and royalties, capital gains, or other income. n29 The particular terms of the
articles, and the documents that may accompany and interpret an article will vary from treaty to treaty. In each case,
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therefore, the nature of the income for which exemption is sought and the text of the pertinent treaty article and
accompanying documents must be carefully analyzed in order to determine whether a particular item of income is
covered by the treaty.

[2] Interaction with Reciprocal Exemption.

Special mention should be made of interaction between the rules governing the statutory reciprocal exemption and
certain tax treaties. In general, under some treaties and under the reciprocal exemption statutes prior to 1986, foreign
owners were exempt from U.S. tax on income derived from the operation of a ship registered (flagged) under the laws
of a foreign country which granted an equivalent exemption to (or imposed no tax on) U.S. persons. n30 The TRA
moved away from the flagging requirement and made the statutory reciprocal exemptions available under IRC §
872(b)(1) or 883(a)(1) strictly residence based. The legislative history of the TRA indicates that Congress did not intend
to deny any benefits available under an income tax treaty, though it did intend that treaties without residence-based
exemptions be renegotiated to comply with the Act's provisions. n31 In particular, it was noted that

... Congress intended that a country which, as a result of a tax treaty with the United States, exempts
U.S. residents and domestic corporations from tax on income derived from the operation of ships or
aircraft, qualify under the Act, even though the treaty technically contains certain additional
requirements other than residence such as registration or documentation of the ship or aircraft. n32

IRS Notice 88-5, issued by the Treasury Department in December of 1987, appears to disregard this aspect of the
legislative history of the TRA and imposes, instead, with respect to foreign corporations, an extremely narrow
interpretation of the statute. n33 The Notice indicates that (1) where a foreign corporation engaged in the international
shipping business claims an equivalent exemption under IRC § 883(a)(1), and (2) such corporation is ultimately owned
by residents of a third country that has a tax treaty with the United States, then the "look through" requirements of IRC §
883(c) will apply unless the owners meet all of the requirements (including any applicable flagging requirements)
imposed under the reciprocal exemption article of the treaty. n34 This interpretation is repeated and reinforced in Rev.
Rul. 89-42 .

This ruling means, in effect, that where the owners of a foreign corporation do not reside in the same country in which
the corporation is organized, all of the requirements for an exemption based on a treaty with the country in which the
owners are resident must be met in order for the exclusion under § 883 to apply. If the treaty has both a flagging and
residence requirement, the exclusion will only be available where the ships are registered in the owner's country of
residence. This result appears to contradict the intent of Congress as stated above.

The impact of Notice 88-5 can, of course, be overridden by any of these countries entering into an exchange of notes
with the United States, or through the renegotiation of the tax treaty.

[3] Former Soviet Union.

The continued applicability of the exemption from the 4% tax provided by the bilateral tax treaty between the United
States and the former Soviet Union n35 ("Soviet treaty") deserves special attention. As a matter of international law,
whether the Soviet treaty exemption applies with respect to states arising out of the former Soviet Union depends on the
rules of customary international law that govern the extent to which newly independent states succeed to pre-existing
treaties. Although an examination of the relevant international law authorities is beyond the scope of this discussion, the
issue of whether the Soviet treaty applies with respect to a former Soviet republic may be resolved simply by the
existence of a superseding tax treaty exemption provision. The recently ratified tax treaty between the United States and
the Russian Federation, n36 for example, contains such an exemption provision. With regard to the former Soviet
republics, the United States and Kazakhstan signed an income tax treaty on October 24, 1993; the treaty, as of March 1,
1994, has not been ratified by the Senate. On March 4, 1994, the United States and Ukraine signed an income tax treaty,
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which will need to be ratified by the Senate. Other former Soviet republics that have expressed interest in concluding
tax treaties with the United States include Armenia, Estonia, Kyrgyzstan, Latvia and Lithuania.

Even if a treaty exemption provision superseding the Soviet treaty exemption does not exist, the United States Treasury
Department announced in April, 1992, that the Soviet treaty remains in effect with respect to the member states of the
Commonwealth of Independent States ("CIS"). n37 Accordingly, the Soviet treaty exemption would apply with respect
to these former Soviet republics in the absence of a superseding treaty provision. Thus, since Estonia, Georgia, Latvia
and Lithuania are not Members of the CIS, the Soviet treaty will not apply to them.

Legal Topics:

For related research and practice materials, see the following legal topics:
Tax LawInternational TaxesAmericans Operating AbroadForeign Corporations Income (IRC secs. 881-885)Tax
LawInternational TaxesAmericans Operating AbroadTax Treaties (IRC secs. 894, 6114)Tax LawInternational
TaxesForeign Persons' Activities in the United StatesNonresident & Resident Aliens (IRC secs. 864, 871-880)General
OverviewTax LawInternational TaxesForeign Persons' Activities in the United StatesNonresident & Resident Aliens
(IRC secs. 864, 871-880)Credits & DeductionsTax LawInternational TaxesForeign Persons' Activities in the United
StatesNonresident & Resident Aliens (IRC secs. 864, 871-880)Definitions & Special RulesTax LawInternational
TaxesForeign Persons' Activities in the United StatesNonresident & Resident Aliens (IRC secs. 864, 871-880)Gross
IncomeTax LawInternational TaxesForeign Persons' Activities in the United StatesNonresident & Resident Aliens (IRC
secs. 864, 871-880)Nonresident Aliens

FOOTNOTES:
(n1)Footnote 1. Under I.R.C. § 906, which provides for the only foreign tax credit available to nonresident alien
individuals and foreign corporations, a credit is allowed only for certain foreign taxes paid or accrued with respect to
income that is effectively connected with a U.S. trade or business. As the 4% tax applies only to transportation income
that is not effectively connected with a U.S. trade or business, foreign taxes paid or accrued with respect to such income
do not appear to qualify for the I.R.C. § 906 credit.

(n2)Footnote 1.1. I.R.C. § 872(b)(1).

(n3)Footnote 2. S. Rep. No. 445, 100th Cong., 2d Sess., at 241.

(n4)Footnote 3. I.R.C. § 883(a)(1).

(n5)Footnote 4. S. Rep. No. 445, at 241.

(n6)Footnote 5. I.R.C. §§ 872(b)(1) and 883(a)(1).

(n7)Footnote 6. Id.

(n8)Footnote 7. I.R.C. § 887(a).

(n9)Footnote 8. I.R.C. § 863(c)(3).

(n10)Footnote 9. I.R.C. § 887(b)(1).

(n11)Footnote 10. I.R.C. §§ 872(b)(5) and 883(a)(4).

(n12)Footnote 11. I.R.C. §§ 872(b)(6) and 883(a)(4).

(n13)Footnote 12. General Explanation, at 928.
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(n14)Footnote 12.1. Rev. Rul. 90-37, 1990-1 C.B. 141 .

(n15)Footnote 12.2. Id.

(n16)Footnote 12.3. As noted above, under Rev. Proc. 91-12 , gain from the disposition of a ship is not deemed to
be "transportation income" and so is not subject to the 4% tax. Because gain derived by a non-U.S. shipowner from the
disposition of a ship generally is treated as foreign source under IRC § 865, it should not be subject to U.S. tax in any
case. As a result, there is no need to determine whether such income is included within the scope of a particular
reciprocal exemption.

(n17)Footnote 13. Priv. Ltr. Rul. 6908199990A (August 19, 1969) and Priv. Ltr. Rul. 7004091310A (April 9,
1970) .

(n18)Footnote 14. Priv. Ltr. Rul. 6908199990A .

(n19)Footnote 15. Priv. Ltr. Rul. 7004091310A .

(n20)Footnote 16. Rev. Rul. 72-624, 1972-2 C.B. 659 .

(n21)Footnote 17. Rev. Rul. 72-624 .

(n22)Footnote 17.1. In Rev. Rul. 70-263, 1970-1 C.B. 158 , superseded, Gen. Couns. Mem. 4859 , VII-2 C.B. 73
(1928), for example, the IRS treated interest earned on temporary bank deposits of a foreign corporation's working cash
which was in continual turnover in the corporation's shipping business as income incidental to the shipping business. An
earlier Revenue Ruling, however, held that interest earned by a foreign corporation engaged in the shipping business on
investments other than cash deposits was not incidental income. Rev. Rul. 274, 1953-2 C.B. 81 . Note that the mere
fact that a ship or aircraft is involved in earning income from nontransportation activities does not qualify such income
for the statutory reciprocal exemption. See Rev. Rul. 80-64, 1980-1 C.B. 158 (income from exploratory offshore
drilling conducted from a ship is not derived from the "operation of a ship" within the meaning of the statutory
reciprocal exemption provisions).

(n23)Footnote 18. I.R.C. § 872(b)(1).

(n24)Footnote 19. H.R. Rep. No. 841, 99th Cong., 2d Sess., Vol. II at 599 (1986).

(n25)Footnote 20. Treas. Reg. § 1.911-2(b).

(n26)Footnote 21. I.R.C. §§ 883(a)(1) and 883(c)(1).

(n27)Footnote 22. I.R.C. § 883(c)(1).

(n28)Footnote 23. I.R.C. §§ 883(c)(1) and 883(c)(4).

(n29)Footnote 24. I.R.C. § 883(c)(2).

(n30)Footnote 25. I.R.C. § 883(c)(3).

(n31)Footnote 26. Rev. Rul. 89-42, 1989-1 C.B. 234 .

(n32)Footnote 27. A recent example of such a ruling may be found in Rev. Rul. 87-18, 1987-1 C.B. 178 which
confirms an exemption under Turkish law. Procedures by which such rulings may be obtained are found in Rev. Proc.
94-1, 1994-1 I.R.B. 10 .

(n33)Footnote 28. Rev. Rul. 89-42 . A copy of this ruling, which also lists the countries with respect to which
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bilateral tax treaties providing for an exemption from the 4% tax were in effect as of April 3, 1989, is included at §
203h, infra . A list of the countries with which notes have been exchanged and the countries with respect to which
bilateral treaties providing for an exemption from the 4% tax became effective subsequent to this ruling is included at §
203i, infra , through December 31, 1993. We have been informed that an updated list is under preparation by the author
of Rev. Rul. 89-42 .

(n34)Footnote 29. Id.

(n35)Footnote 30. General Explanation, at 925.

(n36)Footnote 31. General Explanation, at 930-931.

(n37)Footnote 32. Id.

(n38)Footnote 33. IRS Notice 88-5, 1988-1 CB 476 .

(n39)Footnote 34. IRS Notice 88-5, 1988-1 CB 476 .

(n40)Footnote 35. Signed on June 20, 1973. Entered into force on January 29, 1976.

(n41)Footnote 36. Signed on June 17, 1992. The Senate approved the U.S.-Russian treaty on November 20, 1993;
instruments of ratification were exchanged on December 16, 1993. Generally, the treaty is effective as of January 1,
1994; with regard to withholding taxes on dividends, interest and royalties, the treaty is effective as of February 1, 1994.

(n42)Footnote 37. United States Department of the Treasury, News Release, April 24, 1992. The 11 former Soviet
republics that are the CIS charter states are Armenia, Azerbaijan, Belarus, Kazakhstan, Kyrgyzstan, Moldova, Russian
Federation, Tajikistan, Turkmenistan, Uzbekistan and Ukraine.
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§ 202A. Reporting Requirements.

Every nonresident alien individual or foreign corporation subject to the 4% tax on United States source gross
transportation income must file a U.S. tax return and pay any tax that is due. n1 Even if a non-U.S. shipowner or
operator has no actual tax liability because all of its United States source gross transportation is exempt from tax under
either the statutory exemption or under the terms of a tax treaty, this reporting obligation must still be met because it is
imposed on all non-U.S. shipowners and operators that are subject to the tax and not just on those with an actual tax
liability. n2

In 1988, Congress added I.R.C. § 6114 which requires taxpayers whose tax obligation is reduced or eliminated by virtue
of an income tax treaty to disclose that fact in a return filed with the I.R.S. n3 If a non-U.S. shipowner or operator
claims exemption from the 4% tax under an income tax treaty, the treaty-based return position reporting requirements of
I.R.C. § 6114 must also be complied with. n4 These reporting requirements imposed under I.R.C. § 6114 are effective
only with respect to tax years the due date for filing returns for which (without extension) occurs after December 31,
1988 and not with respect to prior years. n5

In addition to restating the general reporting requirements, Rev. Proc. 91-12 provides some specific guidance in
meeting the return filing requirements with respect to the 4% tax. Three different cases are specifically addressed: (i)
where there is an actual tax liability (Sec. 7); (ii) where an exemption from tax is claimed under a tax treaty (Sec. 8);
and (iii) where an exemption from tax is claimed under the statutory provisions (Sec. 8).

The penalty provisions for non-compliance with the general return filing requirements are found in I.R.C. § 6651. In
general, when a return is filed late (or not at all) a penalty, expressed as a percentage of up to 25% of the amount of tax
shown as due on the return, is added to the tax due. n6 Note that where the taxpayer owes no tax, there is no penalty
under this provision. Thus a non-U.S. shipowner or operator that is exempt from the 4% tax may not be subject to a
penalty under this section.

Failure to comply with the treaty-based return position reporting requirement of IRC § 6114 may result in a penalty of
$1,000 for an individual, or $10,000 for a corporation for each occurrence. n7 As this penalty is not expressed as a
percentage of tax due, it is possible, therefore, that a non-U.S shipowner or operator that is exempt from the 4% tax
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under a treaty but does not comply with the reporting requirements of IRC § 6114 could be subject to a penalty of
$1,000 or $10,000.

Finally, under recently published final regulations, non-U.S. shipowners and operators that would be subject to the 4%
tax but are exempt under a tax treaty or under a statutory reciprocal exemption are excepted from the reporting and
recordkeeping requirements imposed generally on non-U.S. corporations under IRC § 6038A. n8 If a non-U.S.
shipowner or operator has or is deemed to have an office or other fixed place of business in the United States or is
subject to U.S. tax other than the 4% tax, however, then the reporting and recordkeeping requirements of I.R.C. § 6038A
may be triggered.

Legal Topics:

For related research and practice materials, see the following legal topics:
Tax LawFederal Tax Administration & ProcedureAdministrationTax Payment & Tax Return Requirements (IRC secs.
6071-6091, 6151-6167)General OverviewTax LawFederal Tax Administration & ProcedureTax Credits &
LiabilitiesCivil Penalties (IRC secs. 6651-6751)Failure to File a ReturnTax LawInternational TaxesAmericans
Operating AbroadTax Treaties (IRC secs. 894, 6114)Tax LawInternational TaxesForeign Persons' Activities in the
United StatesNonresident & Resident Aliens (IRC secs. 864, 871-880)General OverviewTax LawInternational
TaxesForeign Persons' Activities in the United StatesNonresident & Resident Aliens (IRC secs. 864,
871-880)Definitions & Special Rules

FOOTNOTES:
(n1)Footnote 1. Rev. Proc. 91-12 , § 6.01.

(n2)Footnote 2. Id. and I.R.C. § 6012 and the regulations issued thereunder.

(n3)Footnote 3. Treas. Reg. § 301.6114-1(a)(1).

(n4)Footnote 4. Rev. Proc. 91-12 , § 6.01.

(n5)Footnote 5. TAMRA, Pub. L. No. 100-647, § 1012(aa)(5)(D), 102 Stat. 3533 (1988).

(n6)Footnote 6. I.R.C. § 6651(a).

(n7)Footnote 7. IRS § 6712(a).

(n8)Footnote 8. Treas. Reg. §§ 1.6038A-1(c)(5)(i) (treaty country residents) and 1.6038A-1(c)(5)(ii) (statutory
reciprocal exemption).
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§ 203. Relevant Documents.

a. Internal Revenue Code: Relevant Provisions.

Text of §§ 863(c), 872(b), 883(a), (c), and 837. § 863(c)

(c) Source Rule for Certain Transportation Income.

(1) Transportation Beginning and Ending in the United States. All transportation income attributable to
transportation which begins and ends in the United States shall be treated as derived from sources within the United
States.

(2) Other Transportation Having United States Connection.

(A) In General.--50 percent of all transportation income attributable to transportation which--

(i) is not described in paragraph (1), and

(ii) begins or ends in the United States, shall be treated as from sources in the United States.
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(B) Special Rule for Personal Service Income.--Subparagraph (A) shall not apply to any transportation income
which is income derived from personal services performed by the taxpayer, unless such income is attributable to
transportation which--

(i) begins in the United States and ends in a possession of the United States, or

(ii) begins in a possession of the United States and ends in the United States.

(3) Transportation Income. For purposes of this subsection, the term "transportation income" means any income
derived from, or in connection with--

(A) the use (or hiring or leasing for use) of a vessel or aircraft, or

(B) the performance of services directly related to the use of a vessel or aircraft.

For purposes of the preceding sentence, the term "vessel or aircraft" includes any container used in connection with
a vessel or aircraft. § 872(b)

(b) Exclusions. The following items shall not be included in gross income of a nonresident alien individual, and shall be
exempt from taxation under this subtitle:

(1) Ships Operated by Certain Nonresidents. Gross income derived by an individual resident of a foreign country
from the international operation of a ship or ships if such foreign country grants an equivalent exemption to individual
residents of the United States.

(2) Aircraft Operated by Certain Nonresidents. Gross income derived by an individual resident of a foreign country
from the international operation of aircraft if such foreign country grants an equivalent exemption to individual
residents of the United States.

(5) Certain Rental Income. Income to which paragraphs (1) and (2) apply shall include income which is derived from
the rental on a full or bareboat basis of a ship or ships or aircraft, as the case may be.

(6) Application to Different Types of Transportation. The Secretary may provide that this subsection be applied
separately with respect to income from different types of transportation.
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(7) Treatment of Possessions. To the extent provided in regulations, a possession of the United States shall be treated
as a foreign country for purposes of this subsection. § 883(a)

(a) Income of Foreign Corporations from Ships and Aircraft. The following items shall not be included in gross income
of a foreign corporation, and shall be exempt from taxation under this subtitle:

(1) Ships Operated by Certain Foreign Corporations. Gross income derived by a corporation organized in a foreign
country from the international operation of a ship or ships if such foreign country grants an equivalent exemption to
corporations organized in the United States.

(2) Aircraft Operated by Certain Foreign Corporations. Gross income derived by a corporation organized in a
foreign country from the international operation of aircraft if such foreign country grants an equivalent exemption to
corporations organized in the United States.

(4) Special Rules. The rules of paragraphs (5), (6), and (7) of § 872(b) shall apply for purposes of this subsection.

(5) Special Rule for Counties which Tax on Residence Basis. For purposes of this subsection, there shall not be taken
into account any failure of a foreign country to grant an exemption to a corporation organized in the United States if
such corporation is subject to tax by such foreign country on a residence basis pursuant to provisions of foreign law
which meets such standards (if any) as the Secretary may prescribe. § 883(c)

(c) Treatment of Certain Foreign Corporations.--

(1) In General. Paragraphs (1) and (2) of subsection (a) (as the case may be) shall not apply to any foreign
corporation if 50 percent or more of the value of the stock of such corporation is owned by individuals who are not
residents of such foreign country or another foreign country meeting the requirements of such paragraphs.

(2) Treatment of Controlled Foreign Corporations. Paragraph (1) shall not apply to any foreign corporation which is
a controlled foreign corporation (as defined in § 957(a)).

(3) Special Rules for Publicly Traded Corporations.--

(A) Exception. Paragraph (1) shall not apply to any corporation which is organized in a foreign country meeting the
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requirements of paragraph (1) or (2) of subsection (a) (as the case may be) and the stock of which is primarily and
regularly traded on an established securities market in such foreign country, another foreign country meeting the
requirements of such paragraph, or the United States.

(B) Treatment of Stock Owned by Publicly Traded Corporation. Any stock in another corporation which is owned
(directly or indirectly) by a corporation meeting the requirements of subparagraph (A) shall be treated as owned by
individuals who are residents of the foreign country in which the corporation meeting the requirements of subparagraph
(A) is organized.

(4) Stock Ownership Through Entities. For purposes of paragraph (1), stock owned (directly or indirectly) by or for a
corporation, partnership, trust or estate shall be treated as being owned proportionately by its shareholders, partners, or
beneficiaries. Stock considered to be owned by a person by reason of the application of the preceding sentence shall, for
purposes of applying such sentence, be treated as actually owned by such person. § 887

(a) Imposition of Tax. In the case of any nonresident alien individual or foreign corporation, there is hereby imposed for
each taxable year a tax equal to 4 percent of such individual's or corporation's United States source gross transportation
income for such taxable year.

(b) United States Source Gross Transportation Income.

(1) In General. Except as provided in paragraphs (2), and (3), the term "United States source gross transportation
income" means any gross income which is transportation income (as defined in § 863(c)(3)) to the extent such income is
treated as from sources in the United States under § 863(c)(2). To the extent provided in regulations, such term does not
include any income of a kind to which an exemption under paragraph (1) or (2) of § 883(a) would not apply.

(2) Exception for Certain Income Effectively Connected with Business in the United States. The term "United States
source gross transportation income" does not include any income taxable under §§ 871(b) or 882.

(3) Exception for Certain Income Taxable in Possessions. The term "United States source gross transportation
income" does not include any income taxable in a possession of the United States under the provisions of this title as
made applicable in such possession.

(4) Determination of Effectively Connected Income. For purposes of this chapter, United States source gross
transportation income of any taxpayer shall not be treated as effectively connected with the conduct of a trade or
business in the United States unless--
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(A) the taxpayer has a fixed place of business in the United States involved in the earning of United States source
gross transportation income, and

(B) substantially all of the United States source gross transportation income (determined without regard to
paragraph (2)) of the taxpayer is attributable to regularly scheduled transportation (or, in the case of income from the
leasing of a vessel or aircraft, is attributable to a fixed place of business in the United States).

(c) Coordination with Other Provisions. Any income taxable under this section shall not be taxable under §§ 871,
881, or 882.

b. General Explanation of the Tax Reform Act of 1986 prepared by the Staff of the Joint Committee on
Taxation, May 4, 1987, 924-932: Relevant Text.

Special rules for transportation income (§ 1212 of the Act and §§ 861, 863, 872, 883, and new § 887 of the Code)

In general, the United States taxes the worldwide income of U.S. persons whether the income is derived from sources
within or outside the United States. On the other hand, nonresident aliens and foreign corporations (even those which
are owned by U.S. persons) generally are taxed by the United States only on income effectively connected with a U.S.
trade or business (which is taxed on a net income basis) and on their other U.S. source income (which is taxed on a
gross income basis). To eliminate double taxation, the United States permits certain foreign income taxes to offset U.S.
tax imposed on foreign source income.

The U.S. tax laws contained a number of special rules which frequently resulted in income earned in transporting
persons and cargo from one country to another, by both U.S. and foreign persons, being subject to very little U.S. tax.
Some foreign countries tax U.S. persons on this kind of income, however.

Under the Tax Reform Act of 1984, all income attributable to transportation which begins and ends in the United States
is treated as U.S. source income. Income attributable to transportation which begins in the United States and ends in a
U.S. possession (or which begins in a U.S. possession and ends in the United States) generally is treated as 50 percent
U.S. source income and 50 percent foreign source income. These provisions apply to both U.S. and foreign persons. For
purposes of these provisions, transportation income is defined as any income derived from, or in connection with, the
use, or hiring or leasing for use, of a vessel or aircraft or the performance of services directly related to the use of such
vessel or aircraft. Thus, these source rules apply to income attributable to both rental income (e.g., bareboat charter hire)
and transportation services income (e.g., time or voyage charter hire). Also, these rules apply to both companies earning
transportation income and their employees, so that they apply to, for example, the wages of personnel on carriers.
Transportation income includes income from transporting persons as well as income from transporting property. The
term "vessel or aircraft" includes any container used in connection with a vessel or aircraft. Income derived from the
lease of a container vessel is therefore transportation income under these rules.

For income earned in transporting persons and cargo from the United States to a foreign country, or between two
foreign countries, source determination under prior law was dependent on the type of income produced. If the income
was rental income (e.g., bareboat charter hire), it was foreign source to the extent allocatable to periods when the vessel
(or aircraft) was outside the United States and its territorial waters (i.e., outside the three-mile limit). If the income was
from transportation services income (e.g., time or voyage charter hire), the income was source under Treasury
regulations. These regulations provided that taxtable income or loss generally was allocated between U.S. and foreign
sources in proportion to the expenses incurred in providing the services. Expenses incurred outside the territorial waters
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of the United States were treated as foreign for purposes of this calculation. Therefore, under prior law, most of the
income earned in transporting persons and cargo from the United States to a foreign country, or between two foreign
countries, whether it was rental or transportation services income, was foreign source.

A special rule provided that income derived from the lease or disposition of vessels and aircraft that were
constructed in the United States and leased to U.S. persons was treated as wholly U.S source income (Code § 861(e)).
Expenses, losses, and deductions incurred in leasing the vessels and aircraft were allocated entirely against U.S. source
income. Those rules applied regardless of where the vessel or aircraft was used.

Another special rule applied to transportation income (as defined under the 1984 Act) and expenses associated with
the lease of an aircraft (wherever constructed) to a regularly scheduled U.S. air carrier, to the extent the aircraft was
used on routes between the United States and U.S. possessions (§ 863(c)(2)(B)). This rule provided that the gross
income of the lessor was U.S. source; the expenses associated with the gross income were allocated entirely against
U.S. source income.

Foreign owned transportation entities were often exempted from U.S. tax on certain income by reciprocal exemption.
Under the reciprocal exemption provisions, foreign owners were exempt from U.S. tax on income derived from the
operation of a ship or aircraft documented or registered under the laws of a foreign country which granted an equivalent
exemption to (or imposed no tax on) U.S. citizen and domestic corporations (§§ 872(b)(1) and (2) and 883(a)(1) and
(2)). The determination that a foreign country granted an equivalent exemption was usually confirmed by an exchange
of notes between the two countries. Reciprocal exemptions under these provisions were previously in effect with many
foreign countries whose residents engaged in international transportation activities. The reciprocal exemption provisions
applied independently with respect to shipping and aircraft income. Thus, while in most cases both types of income
were covered by the exemptions, in some cases the exemptions covered one but not the other. As the exemptions
applied only to income derived from the operation of vessels (or aircraft), the Internal Revenue Service held in Rev.
Rul. 74-170, 1974-1 C.B. 175 that the exemptions did not apply to bareboat charter income.

In addition to the reciprocal exemption provided in the Code, the United States has approximately 35 income tax
treaties providing for reciprocal exemption which exempt certain income from transporting persons and cargo from
taxation by either country even if there is no statutory exemption. (Although there generally is substantial overlap, the
typical treaty reciprocal exemption sometimes has a different scope from the statutory reciprocal exemption.) These
treaties are in effect with virtually all of the developed countries.

Despite the numerous Code and treaty reciprocal exemptions that the United States had granted, there were several
countries that had not entered into exemption agreements with the United States. Some of these countries impose a tax
(generally a gross basis tax) on the transportation income of U.S. persons.

When a reciprocal exemption was not in force, the foreign tax burden on U.S. persons earning income from
transporting persons or cargo generally was greater than the U.S. tax on persons from the other country who earned
similar income from the United States. This occurred because, as noted above, the United States treated only a small
amount of this income as U.S. source and attempted to tax this income on a net income basis; thus, the amount of U.S.
source gross income generally could be eliminated by depreciation and other deductions allocable to the income.
Foreign countries that tax this income, on the other hand, generally treated as local source the income attributable to
either the entire inbound or entire outbound leg of the trip and often imposed tax on a gross income basis. The absence
of meaningful U.S. tax when a reciprocal exemption was not in force consequently resulted in U.S. transportation
companies being at a competitive disadvantage, vis-a-vis their foreign counterparts.

Benefits from the Code and treaty reciprocal exemption provisions were derived not only by strictly foreign operators,
but also by U.S. citizens and domestic corporations who operated their ships and aircraft through controlled foreign
subsidaries. A substantial percentage of U.S.-owned foreign ships were registered in one of three countries: Liberia, the
United Kingdom, or Panama, each of which qualified for a reciprocal exemption.
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Operators who incorporated outside their residence countries and who registered their ships or aircraft in a foreign
country with no intention of operating the ships or aircraft in the domestic or foreign commerce of that foreign country
were often referred to as using "flags of convenience." As a general rule, most flag of convenience shipping companies,
including those registered in Liberia and Panama, were able to obtain the reciprocal exemption provided in the Code.

Under prior law, a very small portion of income earned from transporting persons and cargo from the United States to a
foreign country was U.S. source. Congress believed that the U.S. source portion of this income generally should be
greater than the amount determined under prior law. Consistent with its general reevaluation of prior law's source rules,
Congress generally did not believe that U.S. persons should be allowed to generate foreign source income (or loss)
unless the income (or loss) is generated within a foreign country's tax jurisdiction and subject to foreign tax. Congress
believed that the United States has the right to assert primary tax jurisdiction over income earned by its residents that is
not within any other country's tax jurisdiction. (Prior law's treatment of this income as foreign source had the effect of
relinquishing primary tax jurisdiction over a substantial amount of this income.)

The operation of prior law had two undesirable effects. First, for U.S. persons, income that did not have a nexus
with any foreign country and was only partially, if at all, subject to foreign tax inappropriately increased the foreign tax
credit limitation of the taxpayer. (Conversely, losses treated as foreign source reduced the taxpayer's foreign tax credit
limitation despite the absence of a nexus with a foreign country.) A taxpayer with excess foreign tax credits from
unrelated foreign operations then was allowed, by characterization of income as foreign rather than U.S. source, to
offset all or part of any U.S. tax that otherwise would have been imposed on this income. Thus, a profitable taxpayer
with excess foreign tax credits had a competitive advantage over a taxpayer who did not have excess foreign tax credits.
Second, prior law's understatement of U.S. source income tended to subject foreign persons to too little U.S. tax. In
Congress' view, prior law did not allow the United States to assert proper tax jurisdiction.

Congress also believed that the prior law provisions that allowed lessors to treat losses (or income) from the lease
of an aircraft as wholly U.S. source income did not reflect economic reality. Congress believed that the income or loss
should be sourced under the rules that apply to U.S. taxpayers generally.

Congress recognized that expanding the source rule for income derived from transporting persons and cargo may
subject foreign persons to a greater amount of U.S. tax. In Congress' view, a further change in the U.S. taxing rules was
also necessary. Congress believed that a tax based on gross U.S. source income derived by foreign persons was the most
practical way to collect U.S. tax on such income, unless the foreign person has a substantial and regular presence in the
United States, more than that required under prior law. Congress further anticipated that increased U.S. taxation of
persons from foreign countries that have not entered into reciprocal exemptions with the United States will encourage
those countries to do so.

Under prior law, the reciprocal exemption provisions eliminated U.S. tax on foreign persons (even U.S.-controlled
foreign corporations) by allowing exemptions based on country of documentation or registry, without regard to whether
persons receiving the exemption resided in that country or whether commerce was conducted in that country. This
placed U.S. persons with U.S.-based transportation operations and subject to U.S. tax at a competitive disadvantage
vis-a-vis their foreign counterparts who claimed exemption from U.S. tax and who were not taxable in their countries of
residence or in the countries where the ships were registered. In cases where residents of a country with which the
United States might desire a reciprocal exemption used vessels or aircraft under another flag ("flagging out"), the
unilateral U.S. concession provided by prior law left the other country little incentive to exempt U.S. shippers. Congress
understood that the reciprocal exemption provisions were not enacted to provide worldwide exemption from income
tax. Instead, in Congress' view, the reciprocal exemption provisions were enacted not only to promote international
commerce by eliminating double taxation, but also to reserve the right to impose tax on income derived from
transporting persons and cargo to the country of residence of the taxpayer. International practice, as reflected in tax
treaties, is for the source country to provide reciprocal tax benefits to residents of the other contracting country.
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The Act repeals the prior law exception to Subpart F (which allowed controlling U.S. shareholders of a foreign
shipping corporation controlled by U.S. persons to avoid current U.S. tax on some of the corporation's income).
Congress believed that it generally was appropriate to permit these corporations to claim exemption under the
agreement between their country of incorporation and the United States, notwithstanding that they are now owned by
residents of that country, as long as the corporations are organized in a country that does not tax U.S. residents.
Congress further believed that a corporation whose stock is publicly traded primarily in the country of organization
should be presumed to be owned by local residents. Thus, Congress believed that corporations owned in this manner
should be exempt from the tax as long as the corporations are all organized in a country that does not tax U.S. residents.

Finally, Congress believed that it was appropriate to extend the reciprocal exemption to types of transportation
income not clearly encompassed under prior law. For example, Congress believed that it was appropriate that income
from the bareboat charter of a ship or the lease of an aircraft be eligible for reciprocal exemption. In addition, Congress
believed that it would generally be appropriate to treat different types of transportation income independently for
reciprocal exemption purposes. Congress therefore provided the Secretary authority to exempt different types of
transportation income on a reciprocal basis.

The Act provides that 50 percent of all income attributable to transportation which begins or ends in the United States is
U.S. source. The provision applies to both U.S. and foreign persons. The Act defines transportation income as under
prior law. Therefore, the Act applies to income derived from, or in connection with, the use, or hiring or leasing for use,
of a vessel or aircraft or the performance of services directly related to the use of such vessel or aircraft. The Act
modifies prior law, however, by excluding from transportation income income from the performance of services by
seamen or airline employees for transportation that begins or ends in the United States. Income from the performance of
services attributable to transportation that begins and ends in the United States and of services attributable to
transportation between the United States and a U.S. possession is still included in transportation income. Personal
service income excluded from transportation income under the Act is sourced as under prior law: income attributable to
services performed in the United States or within the U.S. territorial waters is U.S. source.

Income from the bareboat charter hire of vessels or aircraft is subject to the Act's provisions. Congress intended,
however, that income derived from the lease of a vessel not used to transport cargo or persons for hire be characterized
as ocean activity income and be sourced in the country of residence of the person earning the income, as prescribed in §
1218 of the Act, rather than as transportation income.

The Act also repeals the special rule relating to the lease or disposition of vessels, aircraft, or spacecraft which are
constructed in the United States (former § 861(e)) and the special rule relating to the lease of an aircraft to a regularly
scheduled U.S. air carrier (former § 863(c)(2)(B)). The source of this income, to the extent treated as transportation
income, is determined under the general rule described above.

The source rules covered by the Act apply only to income attributable to transportation that begins or ends in the
United States. Thus, if a voyage that begins in Europe has intermediate foreign stops before it arrives in the United
States, 50 percent of the income that is attributable to the cargo (or persons) carried from its port of origin or from any
of the intermediate ports to the United States is considered U.S. source. Cargo or passengers off-loaded at intermediate
ports before arrival in the United States will not give rise to U.S. source income.

Congress intended that income derived from furnishing round-trip travel originating in or ending in the United
States be treated as income attributable to transportation that begins (for the outbound portion) or ends (for the in-bound
portion) in the United States under the Act's provision. Thus, 50 percent of the income attributable to the outbound
transportation and 50 percent of the income attributable to the in-bound transportation is U.S. source. For example, 50
percent of the income attributable to the first and last legs of round-trip travel by a cruise ship, originating in the United
States, calling on foreign ports, and ending in the United States, is to be U.S. source. Similarly, 50 percent of the income
attributable to both legs of an air voyage from the United States to a foreign country, and back to the United States (or
from a foreign country, to the United States, and back to a foreign country) is intended to be U.S. source.
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The Act generally imposes a four percent tax on the gross U.S. source transportation income (as defined above) of
foreign persons. The Code's 30 percent gross basis income withholding tax (under §§ 871 and 881) does not apply to
any income subject to the four percent tax. Thus, bareboat charter income subject to the four percent tax is not also
subject to 30 percent withholding.

If a foreign person is engaged in a trade or business in the United States and the foreign person's transportation
income is effectively connected with the trade or business, the foreign person must, in lieu of paying the four percent
gross basis tax, file a U.S. tax return and pay tax on its net effectively connected income. For a foreign person's
transportation income (other than leasing income) to be effectively connected with the conduct of a U.S. trade or
business under the Act, (1) the foreign person must provide regularly scheduled transportation into, out of, or within the
United States; (2) substantially all of the person's U.S. source transportation income must be attributable to the regularly
scheduled transportation; and (3) the foreign person must maintain a fixed place of business in the United States through
which the foreign person conducts its U.S. transportation business. Thus, for example, an occasional flight or voyage to
the U.S. will not allow foreign persons to treat themselves as being engaged in a U.S. trade or business and thereby
avoid the gross basis tax. For a foreign person engaged in the leasing of ships or aircraft to derive effectively connected
transportation income, the foreign person must maintain a fixed place of business in the United States and substantially
all of the person's U.S. source gross transportation income must be attributable to the fixed place of business.

If a foreign person's transportation income is effectively connected with the conduct of a U.S. trade or business, this
income, like other effectively connected income, is also subject to the Act's branch profits tax (as provided in § 1241).
However, if a foreign person's income is exempt from tax because of a reciprocal exemption, the income is exempt from
the branch profits tax.

The gross basis tax is to be collected by return. However, Congress was concerned that this method of collecting
the tax would not yield adequate compliance. Congress therefore intended that the tax-writing committees of Congress
study whether alternate, potentially more effective, methods of collecting the tax are feasible. Congress also intended
that the Secretary monitor compliance with the Act's provisions and suggest to Congress alternative measures if return
filing does not result in adequate compliance.

The gross basis tax is not intended to override U.S. income tax treaties with foreign countries. Therefore, a foreign
person entitled to a treaty exemption is not subject to the tax. Also, the residence-based reciprocal exemption (described
below) applies to gross income; thus, any such exemption will apply to the gross basis tax.

Under the Act, the prior law reciprocal exemption is modified to cover only foreign persons that are residents of a
foreign country that reciprocally exempts U.S. residents and domestic corporations. The exemption is, therefore, no
longer based on the place of registry or documentation.

The Act's reciprocal exemption extends to alien individuals who are residents or a foreign country which grants
U.S. citizens and domestic corporations an equivalent exemption. For a foreign corporation to qualify for the reciprocal
exemption, the corporation must be organized in a foreign country which grants U.S. citizens and domestic corporations
an equivalent exemption. Congress intended that a country which, as a result of a treaty with the United States, exempts
U.S. residents and domestic corporations from tax on income derived from the operation of ships or aircraft, qualify
under the Act, even though the treaty technically contains certain additional requirements other than residence such as
registration or documentation of the ship or aircraft.

Congress did not intend to deny any benefits available under an income tax treaty between the United States and a
foreign country. For example, a treaty which extends reciprocal exemption to U.S. residents but not to all U.S. citizens,
is not overridden. Congress did intend, however, that any treaties that do not contain residence-based exemptions be
renegotiated by the Treasury Department to comply with the Act's provisions.
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In determining whether a reciprocal exemption is residence-based, more than 50 percent of the ultimate individual
owners of the foreign corporation must be residents of a foreign country that grants U.S. citizens and domestic
corporations equivalent exemption (either by treaty or by residence-based reciprocal exemption). Thus, it is not enough
for the foreign corporation to be organized in a foreign country which grants U.S. citizens and domestic corporations an
equivalent exemption: most of its owners must reside in such a country as well. Individuals that reside in countries
which have residence-based reciprocal exemptions with the United States qualify for this purpose even if they are
citizens or subjects of third countries that do not have qualifying exemptions in place. Congress intended that residence,
for this purpose, mean the country of an individual's tax home, as defined in § 911(d)(3).

Ultimate individual ownership is determined under the Act by treating stock owned directly or indirectly by or for
any entity (for example, a corporation, partnership, or trust) as being actually owned by the stockholder (or partner,
grantor, or beneficiary, as the case may be) of that entity and by further attributing that ownership to its owners if
necessary to reach individual owners.

The 50 percent ownership requirement does not apply if the foreign corporation is a controlled foreign corporation
(as defined in § 975(a)). Thus, a controlled foreign corporation must only be organized in a foreign country which
grants U.S. citizens and domestic corporations a reciprocal exemption in order for the corporation to be exempt from
U.S. tax. The 50 percent ownership requirement also does not apply to any foreign corporation if the stock of the
corporation is primarily and regularly traded on an established securities market in the foreign country in which the
corporation is organized and that country provides a reciprocal exemption. For this purpose, "primarily" is intended to
mean that more shares trade in the country of organization than in any other country. The publicly traded exception also
covers a foreign corporation that is wholly owned by a second corporation organized in the same country as the first
foreign corporation if the stock of the second foreign corporation is primarily and regularly traded on an established
securities market in that country.

The Act expands the reciprocal exemption to income derived from the lease of vessels or aircraft as long as a
foreign country exempts U.S. citizens and domestic corporations from its tax on comparable income. The Secretary is
also provided authority to extend the reciprocal exemption to different types of transportation income on a case-by-case
basis. For example, if the United States and a foreign country agree that only income from regularly scheduled
transportation will be exempt from tax, then the Code's exemption can apply.

The provisions are generally effective for taxable years beginning after December 31, 1986. Leasing income will
continue to be sourced under prior law for income attributable to an asset owned on January 1, 1987, if the asset was
first leased before such date.

The Act extends the ownership requirement of the special leasing rule to January 1, 1987 for certain lessors.

The provisions are estimated to increase fiscal year budget receipts by $8 million in 1987, $16 million in 1988, $18
million in 1989, $25 million in 1990, and $30 million in 1991.

c. Conference Committee Report for the Tax Reform Act of 1986 H.R. Rep. No. 841, 99th Cong., 2d Sess.,
Vol. II, 596-599 (1986): Relevant Text.

Treasury regulations generally allocate transportation services income between U.S. and foreign sources in proportion
to the expenses incurred in providing the services. Expenses incurred outside the three-mile limit of U.S. territorial
waters are treated as foreign for this calculation. Income and losses from transportation that begins and ends in the
United States are sourced in the United States. Income and losses from transportation that begins in the United States
and ends in a U.S. possession (or vice versa) generally are treated as 50 percent U.S. source and 50 percent possession
source. Under a special rule, income and expenses associated with the lease or disposition of a vessel or aircraft that is
constructed in the United States and leased to U.S. persons are sourced in the United States, regardless of where the
vessel or aircraft may be used. A similar special sourcing rule applies to transportation income and expenses associated
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with the lease of an aircraft (wherever constructed) to a regularly scheduled U.S. air carrier, to the extent the aircraft is
used on U.S.-U.S. possessions routes.

The United States does not tax foreign persons' earnings from the operation of ships and aircraft registered in foreign
countries that grant equivalent tax exemptions to U.S. citizens and U.S. corporations.

The United States (in contrast with a number of countries) does not impose a gross basis tax on domestic source
shipping income of foreign persons.

The House bill sources transportation income and loss attributable to U.S.-foreign and foreign-U.S. routes as 50 percent
U.S. source and 50 percent foreign source and repeals the two special sourcing rules of present law.

The bill modifies the reciprocal exemption for foreign persons' shipping and aircraft income so that its availability turns
on whether a foreign person's residence country gives U.S. citizens and U.S. corporations an equivalent foreign tax
exemption, not on whether the country where the ship or aircraft is registered gives such an exemption. The bill does
not treat corporations as residents of a country that exempts U.S. carriers unless 75 percent or more of the ultimate
owners are U.S. shareholders of controlled foreign corporations or are residents of countries that exempt U.S. carriers
from tax.

The bill imposes a four-percent gross basis income tax on U.S. source transportation income of foreign persons, unless
prohibited by treaty or reciprocal exemption (with anti-conduit rules to prevent flag shopping), or unless the income is
effectively connected with a U.S. trade or business. Transportation income is not effectively connected with a U.S. trade
or business under the bill unless attributable to a U.S. fixed place of business where the carrier has regularly scheduled
transportation into the United States to which substantially all of the carrier's U.S. source transportation income is
attributable. The bill provides for collection of the gross basis tax through a withholding requirement imposed on the
last person having control over the income.

The bill is generally effective for taxable years beginning after 1985, but retains present law for certain leasing
income attributable to an asset owned on January 1, 1986, if the asset was first leased before that date.

The Senate amendment follows the House bill in determining the source of transportation income but excludes from the
definition of transportation income any income derived by an employee from the performance of personal services
(except on routes to and from U.S. possession).

The Senate amendment generally follows the House bill in determining foreign persons' eligibility for reciprocal
exemption. It modifies the House bill's rule to provide that (1) rental income on a full or bareboat basis is eligible for the
reciprocal exemption; (2) the Secretary may apply the reciprocal exemption separately to different types of
transportation income (such as income from regularly scheduled air transportation or bareboat charter income); and (3)
corporations are not considered residents of countries that exempt U.S. persons unless 50 percent or more of the
ultimate individual owners are U.S. shareholders of controlled foreign corporations or are residents of countries that
exempt U.S. carriers from tax.

The amendment generally follows the House bill in imposing a four-percent gross basis tax on U.S. source
transportation income of foreign persons, but limits the tax's application to residents of countries that impose gross tax
on transportation income of U.S. persons (with anti-conduit rules to prevent flag shopping). The amendment does not
contain the House bill rules modifying the determination of effectively connected transportation income and collecting
the gross basis tax by withholding. Instead, the amendment retains present law's determination of effectively connected
income and requires foreign persons to file U.S. income tax returns. The amendment allows foreign persons not resident
in countries that impose gross basis tax on U.S. persons to elect to be taxed on a net basis on transportation income not
effectively connected with a U.S. trade or business.
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The amendment is generally effective for taxable years beginning after 1986 but adopts the House bill's grandfather
rule and contains a targeted transitional rule.

The conference agreement follows the Senate amendment. The conferees wish to clarify that income derived from
personal services performed as an employee that is excluded from U.S. source gross transportation income continues to
be taxed as under present law. Thus, the sourcing of such income is unchanged: income attributable to services
performed in the United States or in U.S. territorial waters is U.S. source.

The conference agreement generally follows the Senate amendment, with the following clarifications. The agreement
provides that a foreign corporation organized in a country that exempts U.S. citizens and domestic corporations from
tax on shipping income will be exempt from U.S. tax on shipping income, notwithstanding that third country residents
have interests in the corporation, provided at least 50 percent of its value is benefically owned by individuals that reside
in countries which have reciprocal tax exemptions with the United States. Individuals that reside in countries which
have reciprocal exemptions with the United States qualify for this purpose even if they are citizens or subjects of third
countries that do not have such exemptions in place. Residence for this purpose, is intended to mean the country of an
individual's tax home. The conferees wish to clarify that the agreement's provisions do not deny any benefits available
under present law in an income tax treaty between the United States and a foreign country.

The conference agreement follows the House bill applying the gross basis tax and in determining a foreign person's
effectively connected transportation income, but adopts the Senate amendment's method of collecting any tax due. The
agreement modifies, however, the determination of effectively connected transportation income in one respect: a foreign
person engaged in the leasing of ships or aircraft will derive transportation income effectively connected with a U.S.
trade or business only if substantially all of the person's U.S. source gross transportation income is earned through a
fixed place of business in the United States.

The agreement is generally effective for taxable years beginning after 1986 but retains present law for certain
leasing income attributable to an asset owned on January 1, 1986 if the asset was first leased before that date and
contains a targeted transitional rule.

d. Senate Committee Report on the Technical Corrections Act of 1988 (S. Rep. No. 445, 100th Cong., 2d
Sess., 240-242.).

The Code's reciprocal exemption provisions sometimes exempt foreign persons from U.S. tax on U.S. source
transportation income. Prior to the Act, the reciprocal exemption provisions exempted foreign persons from U.S. tax on
earnings derived from the operation of ships (or aircraft) documented under the laws of a foreign country if that country
exempted U.S. citizens and domestic corporations from its tax. The Act modified these provisions to provide the
exemption from U.S. tax only to alien individuals who are residents of, and foreign corporations organized in, a foreign
country which grants U.S. citizens and domestic corporations an equivalent exemption.

A foreign corporation, in addition to having to be organized in a country that grants U.S. persons an equivalent
exemption, must also satisfy a residence-based requirement to obtain U.S. tax exemption. Under the residence-based
requirement, the ultimate individual owners of more than 50 percent of the value of the stock of the foreign corporation
must be residents of a foreign country that grants U.S. citizens and domestic corporations an equivalent exemption.
Thus, it is not enough for the foreign corporation to be organized in a foreign country which grants U.S. citizens and
domestic corporations an equivalent exemption: individuals ultimately owning most of its stock must reside in such a
country as well. Ultimate individual ownership is determined by treating stock owned directly or indirectly by or for
any entity (for example, a corporation, partnership, or trust) as being actually owned by the stockholder (or partner,
grantor, or beneficiary, as the case may be) of that entity and by further attributing that ownership to its owners if
necessary to reach individual owners.

The residence-based requirement does not apply to any foreign corporation organized in a foreign country that
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exempts U.S. persons from its tax if the stock of the corporation is primarily and regularly traded on an established
securities market in that foreign country. This publicly traded exception also covers a foreign corporation that is wholly
owned by a second corporation organized in the same country as the first foreign corporation if the stock of the second
foreign corporation is primarily and regularly traded on an established securities market in that country.

The Act also enacted a gross basis tax on certain transportation income derived by foreign persons. The tax was
intended to apply to income the source of which was modified by the Act. That is, the tax was intended to apply to
transportation income derived by foreign persons that is treated as 50 percent U.S. source under the Act. Moreover, it
was intended that the income on which the gross basis tax would be imposed would be the same income that would be
eligible for the reciprocal exemption.

The bill modifies the reciprocal exemption provisions so that they operate independently with respect to nonresident
alien individuals and foreign corporations. Thus, for a foreign corporation to be exempt from U.S. tax, its country of
organization need exempt only U.S. corporations from that country's tax. In addition, the bill refines the reciprocal
nature of the exemptions for individuals, so that an exemption applies if the residence country of the individual grants
an equivalent exemption to individual residents of the United States. The foreign country need not, for example, exempt
transportation income of U.S. citizens who are not residents of the United States. A foreign country that exempts
transportation income of U.S. citizens shall be treated as exempting U.S. residents for this purpose, however, so that
individual residents of that foreign country will qualify for U.S. tax exemption.

The bill also modifies the publicly traded exception to the residence-based requirement. Under the bill, a foreign
corporation qualifies for the reciprocal exemption if it is organized in a country which exempts U.S. corporations from
that country's tax and the foreign corporation's stock is primarily and regularly traded on an established securities
market in that country, another foreign country that grants U.S. corporations the appropriate exemption, or the United
States. In addition, if stock of one foreign corporation, organized in a country which exempts U.S. corporations from
that country's tax, is owned by a second, publicly traded corporation organized in either the same foreign country, a
second foreign country that exempts U.S. corporations from that country's tax, or the United States, and the second
corporation's stock is primarily and regularly traded on an established securities market in its country of organization,
another foreign country that grants U.S. corporations the appropriate exemption, or the United States, then the bill treats
the stock of the first corporation as owned by individuals who are resident in the country in which the second
corporation (i.e., the shareholder) is organized.

As an example, assume four foreign corporations own all the stock of another foreign corporation, all five
corporations are organized in countries which exempt U.S. corporations from their tax, and the stock of the first four
corporations is primarily and regularly traded on established securities markets in their respective countries. In this case,
the stock of each of the four corporations shall be treated as owned by individuals resident in the four corporations'
respective countries of organization. (The same conclusion would follow if the stock of one or more of the first four
corporations were primarily and regularly traded on an established U.S. securities market, or on an established securities
market in any foreign country that exempts U.S. corporations from their tax.) Since more than 50 percent of the value of
the stock of the fifth corporation is considered owned by residents of countries which exempt U.S. persons from their
tax, the fifth corporation is eligible under the bill for the reciprocal exemption.

The bill also clarifies that the U.S. tax exemption applies to gross income derived from international operations
only, and not to gross income derived from U.S. operations. That is, transportation income that would be sourced
entirely in the United States under § 863(c)(1) is not eligible for the exemption. For example, if a cargo company that is
organized in a foreign country that grants U.S. corporations exemption from its tax transports cargo to one U.S. port,
and picks up additional cargo in that port for transport to a second U.S. port, then the income attributable to the
transportation of the cargo picked up at the first U.S. port and delivered to the second U.S. port is not eligible for U.S.
tax exemption. The income attributable to the transportation of the cargo from the foreign country to the second U.S.
port is eligible for U.S. tax exemption. (As indicated in Part XII.H.1 below, if a U.S. income tax treaty provides
different jurisdictional provisions that conflict with the statutory provisions described above, the treaty will generally
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prevail.)

The bill further clarifies that the transportation income on which the gross basis tax is imposed is that income that is
treated as 50 percent U.S. source by the Act. In addition, the bill provides that under regulations transportation income
on which the tax is imposed may be reduced to correspond to income that is eligible for the reciprocal exemption.

e. House Committee Report for the Miscellaneous Revenue Act of 1988 (H.R. Rep. No. 795, 100th Cong., 24
Sess., 228-230: Relevant Provisions.

The Code's reciprocal exemption provisions sometimes exempt foreign persons from U.S. tax on U.S. source
transportation income. Prior to the Act, the reciprocal exemption provisions exempted foreign persons from U.S. tax on
earnings derived from the operation of ships (or aircraft) documented under the laws of a foreign country if that country
exempted U.S. citizens and domestic corporations from its tax. The Act modified these provisions to provide the
exemption from U.S. tax only to alien individuals who are residents of, and foreign corporations organized in, a foreign
country which grants U.S. citizens and domestic corporations an equivalent exemption.

A foreign corporation, in addition to having to be organized in a country that grants U.S. persons an equivalent
exemption, must also satisfy a residence-based requirement to obtain U.S. tax exemption. Under the residence-based
requirement, the ultimate individual owners of more than 50 percent of the value of the stock of the foreign corporation
must be residents of a foreign country that grants U.S. citizens and domestic corporations an equivalent exemption.
Thus, it is not enough for the foreign corporation to be organized in a foreign country which grants U.S. citizens and
domestic corporations an equivalent exemption: individuals ultimately owning most of its stock must reside in such a
country as well. Ultimate individual ownership is determined by treating stock owned directly or indirectly by or for
any entity (for example, a corporation, partnership, or trust) as being actually owned by the stockholder (or partner,
grantor, or beneficiary, as the case may be) of that entity and by further attributing that ownership to its owners if
necessary to reach individual owners.

The residence-based requirement does not apply to any foreign corporation organized in a foreign country that
exempts U.S. persons from its tax if the stock of the corporation is primarily and regularly traded on an established
securities market in that foreign country. This publicly traded exception also covers a foreign corporation that is wholly
owned by a second corporation organized in the same country as the first foreign corporation if the stock of the second
foreign corporation is primarily and regularly traded on an established securities market in that country.

The Act also enacted a gross basis tax on certain transportation income derived by foreign persons. The tax was
intended to apply to income the source of which was modified by the Act. That is, the tax was intended to apply to
transportation income derived by foreign persons that is treated as 50 percent U.S. source under the Act. Moreover, it
was intended that the income on which the gross basis tax would be imposed would be the same income that would be
eligible for the reciprocal exemption.

The bill modifies the reciprocal exemption provisions so that they operate independently with respect to nonresident
alien individuals and foreign corporations. Thus, for a foreign corporation to be exempt from U.S. tax, its country of
organization need exempt only U.S. corporations from that country's tax. In addition, the bill refines the reciprocal
nature of the exemptions for individuals, so that an exception applies if the residence country of the individual grants an
equivalent exemption to individual residents of the United States. The foreign country need not, for example, exempt
transportation income of U.S. citizens who are not residents of the United States. A foreign country that exempts
transportation income of U.S. citizens shall be treated as exempting U.S. residents for this purpose, however, so that
individual residents of that foreign country will qualify for U.S. tax exemption.

The bill also modifies the publicly traded exception to the residence-based requirement. Under the bill, a foreign
corporation qualifies for the reciprocal exemption if it is organized in a country which exempts U.S. corporations from
that country's tax and the foreign corporation's stock is primarily and regularly traded on an established securities

Page 751
2-XIV Benedict on Admiralty § 203



market in that country, another foreign country that grants U.S. corporations the appropriate exemption, or the United
States. In addition, if stock of one foreign corporation, organized in a country which exempts U.S. corporations from
that country's tax, is owned by a second, publicly traded corporation organized in either the same foreign country, a
second foreign country that exempts U.S. corporations from that country's tax, or the United States, and the second
corporation's stock is primarily and regularly traded on an established securities market in its country of organization,
another foreign country that grants U.S. corporations the appropriate exemption, or the United States, then the bill treats
the stock of the first corporation as owned by individuals who are resident in the country in which the second
corporation (i.e., the shareholder) is organized.

As an example, assume four foreign corporations own all the stock of another foreign corporation, all five
corporations are organized in countries which exempt U.S. corporations from their tax, and the stock of the first four
corporations is primarily and regularly traded on established securities markets in their respective countries. In this case,
the stock of each of the four corporations shall be treated as owned by individuals resident in the four corporations'
respective countries of organization. (The same conclusion would follow if the stock of one or more of the first four
corporations were primarily and regularly traded on an established U.S. securities market, or on an established securities
market in any foreign country that exempts U.S. corporations from their tax.) Since more than 50 percent of the value of
the stock of the fifth corporation is considered owned by residents of countries which exempt U.S. persons from their
tax, the fifth corporation is eligible under the bill for the reciprocal exemption.

The bill also clarifies that the U.S. tax exemption applies to gross income derived from international operations
only, and not to gross income derived from U.S. operations. That is, transportation income that would be sourced
entirely in the United States under § 863(c)(1) is not eligible for the exception. For example if a cargo company that is
organized in a foreign country that grants U.S. corporations exemption from its tax transports cargo to one U.S. port,
and picks up additional cargo in that port for transport to a second U.S. port, then the income attributable to the
transportation of the cargo picked up at the first U.S. port and delivered to the second U.S. port is not eligible for U.S.
tax exemption. The income attributable to the transportation of the cargo from the foreign country to the second U.S.
port is eligible for U.S. tax exemption. (As indicated in Part XII.H.1 below, if a U.S. income tax treaty provides
different jurisdictional provisions that conflict with the statutory provisions described above, the treaty will generally
prevail.)

The bill further clarifies that the transportation income on which the gross basis tax is imposed is that income that is
treated as 50 percent U.S. source by the Act. In addition, the bill provides that under regulations transportation income
on which the tax is imposed may be reduced to correspond to income that is eligible for the reciprocal exemption.

f. House of Representatives Budget Committee Report on the Omnibus Budget Reconciliation Act of 1989.
(H.R. Rep. No. 247, 101st Cong., 1st Sess., 1414-1417).

The 1986 Act generally imposed a four percent tax on the U.S. source gross transportation income of foreign persons.
As amended by the 1988 Act, U.S. source gross transportation income means gross income, not effectively connected
with the conduct of a trade or business in the United States, but attributable to transportation which either begins or ends
(but that does not both begin and end) in the United States. The gross basis tax was not intended to override U.S.
income tax treaties with foreign countries. Therefore, a foreign person entitled to a treaty exemption is not subject to the
tax.

For a foreign person's transportation income (other than leasing income) to be effectively connected with the
conduct of a trade or business in the United States, the 1986 Act provided that (1) the foreign person must provide
regularly scheduled transportation into, out of, or within the United States; (2) substantially all of the person's U.S.
source gross transportation income must be attributable to the regularly scheduled transportation; and (3) the foreign
person must maintain a fixed place of business in the United States through which the foreign person conducts its U.S.
transportation business. Thus, for example, an occasional flight or voyage to the United States will not allow foreign
persons to treat themselves as being engaged in a U.S. trade or business and thereby avoid the gross basis tax. For a
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foreign person engaged in the leasing of ships or aircraft to derive effectively connected transportation income, the
foreign person must maintain a fixed place of business in the United States and substantially all of the person's U.S.
source gross transportation income must be attributable to the fixed place of business.

As amended by the Tax Reform Act of 1986, the Code provides an exemption from U.S. tax on certain types of
transportation income earned by a corporation that is organized in, or a nonresident alien that is resident in, a foreign
country that grants an equivalent exemption to corporations that are organized in the United States or individual
residents of the United States. The classifications of income that qualify for the reciprocal exemption are (1) income
from the international operation of a ship or ships, (2) income from the international operation of aircraft, and (3) certain
earnings from payments for temporary use of railroad rolling stock.

Certain countries, for purposes of their internal tax laws, generally treat as domestic a corporation organized in a foreign
country (such as the United States) if the corporation's primary location for tax jurisdiction purposes (e.g., its place of
management and control) is in fact in that country, rather than its place of organization. Treasury has exchanged notes
on exemption from tax on transportation income with numerous countries. Generally, in establishing the criteria for the
reciprocal tax exemption on transportation income in the 1986 Act, Congress did not intend to condition the exemption
of corporations organized in any particular country on that country's grant of an equivalent exemption covering
corporations which are properly treated as residents of that foreign country under its tax laws. Thus, a foreign country
could be viewed as generally providing U.S. corporations a tax exemption even if it does not exempt from tax
corporations organized [in] the United States, but treated as residents of that country under its laws, assuming those
laws would treat a U.S. corporation as a local resident only on the basis that such corporation's center of management or
control, or comparable attribute, was in that foreign country.

When Congress enacted the four percent tax on U.S. source gross transportation income, Congress anticipated that this
tax, by increasing U.S. taxation of persons from foreign countries that have not provided reciprocal exemptions to U.S.
persons, would encourage those foreign countries to amend their tax laws to provide such reciprocal exemptions.

The income tax laws of the United States are currently in effect, completely or partially, in Guam, the
Commonwealth of the Northern Mariana Islands ("CNMI"), the U.S. Virgin Islands, and American Samoa as their own
income tax systems. These jurisdictions are termed "possessions" of the United States for tax purposes. To transform the
Code into a local tax code, each possession, in effect, substitutes its name for the name "United States" where
appropriate in the Code. The possessions generally are treated as foreign countries for U.S. tax purposes. Similarly, the
United States generally is treated as a foreign country for purposes of possessions taxation. This word-substitution
system is known as the "mirror system." As a result of changes brought about by the 1986 Act, individual possessions
are able to take steps that would permit them to amend their tax laws internally. As of this time, certain possessions
have taken the necessary steps to permit such internal amendment, but others have not. n90

Thus, for example, a U.S. corporation operating a transportation business traversing a route between a possession
on the mirror system and the United States would generally be subject in the possession to the four percent tax on the
possession source gross transportation income, unless United States law provides an exemption from the equivalent tax
for corporations organized in the possession. Similarly, a corporation organized in that possession operating on the same
route would generally be subject in the United States to the four percent tax on the U.S. source gross transportation
income, unless the possession's internal law provides an exemption from the equivalent tax to U.S. corporations.

Assuming that the internal laws of both the United States and any possession on the mirror system did impose the
four percent tax on mirror possession persons and on U.S. persons, respectively, then a mirror possession currently
without authority to amend its internal tax laws would be deprived of the power to eliminate that tax on a reciprocal
basis. On the other hand, if the internal laws of the United States do not impose the four percent tax on corporations
organized in a mirror possession, or individual citizens and residents of a mirror possession, the exemption is
necessarily reciprocal by virtue of the mirror system, thus accomplishing the intended result of the 1986 Act.
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The bill clarifies the 1986 Act's special rules for determining whether transportation income is treated as effectively
connected with the conduct of a trade or business in the United States, by providing that those rules only apply to U.S.
source gross transportation income, and not transportation income generally. Thus, under the bill, failure to have
substantially all of a taxpayer's U.S. source transportation income attributable to regularly scheduled transportation (or,
in the case of income from the leasing of a vessel or aircraft, attributable to a fixed place of business in the United
States) would not automatically prevent transportation income other than U.S. source gross transportation income from
being treated as effectively connected with the conduct of a trade or business in the United States if the general rules
would treat such other transportation income as so effectively connected.

The bill clarifies that in general a foreign country may be treated as providing a reciprocal exemption for transportation
income to corporations organized in the United States even if the laws of such foreign country would not provide an
exemption to a corporation which, although organized in the United States, would be subject to tax on a residence basis
by the foreign country. The committee intends that a foreign country not be treated as providing an exemption
triggering the Code's reciprocal exemption provisions, however, if the laws of the foreign country would tax U.S.
corporations on a residence basis even though the corporation is not primarily based in that foreign country. Nor does
the committee intend that an exemption apply to corporations organized in a foreign country that imposes
residence-based taxation in a manner that would, in practice, deprive a U.S. corporation of a type of tax benefit that a
comparably situated corporation organized in the foreign country would enjoy under U.S. law, assuming that the
reciprocal exemption provisions of the Code applied to such corporation. The Treasury is authorized to prescribe those
characteristics of residence-based taxation systems which will qualify the exemptions provided by such systems to U.S.
corporations as "equivalent exemptions" adequate to trigger the Code's reciprocal exemption provisions.

The bill clarifies that the term "U.S. source gross transportation income" does not include any income taxable in a
possession of the United States under the provisions of the Code as made applicable in that possession. By operation of
the mirror system, the bill clarifies the existence of an equivalent exemption of U.S. persons from taxation by a
possession on the mirror system of their possession source gross transportation income. Thus the bill clarifies that a
corporation organized in a possession on the mirror system, operating a transportation business traversing a route
between the possession and the United States, is not subject in the United States to the four percent tax on the gross U.S.
source transportation income. Under the internal law of that possession, by the same token, a U.S. corporation operating
a transportation business traversing the same route is not subject in the possession to the four percent tax on the
possession source gross transportation income of foreign persons.

For purposes of providing reciprocal exemptions from U.S. tax on the transportation income of foreign persons, the
bill authorizes the Treasury to treat U.S. possessions as foreign countries. Thus the bill clarifies that Treasury may
initiate agreements pursuant to which, in cases where a possession is not strictly on the mirror system, corporations
organized in that possession, and individual residents of that possession, may be entitled on the same basis as residents
of foreign countries to U.S. tax exemption on their transportation income.

g. Internal Revenue Service Notice 88-5, 1988-1 C.B. 476

The Tax Reform Act of 1986, 1986-3 (Vol. 1) C.B. 1, modified sections 872(b) and 883 of the Internal Revenue Code.
Those sections now provide that a nonresident alien individual or foreign corporation may generally exclude from gross
income amounts derived from the operation of ships and aircraft if the individual's country of residence or the
corporation's country of incorporation grants an equivalent exemption to United States taxpayers. Section 883(c)
generally denies the exclusion to a foreign corporation if 50 percent or more of the value of its stock is owned by
individuals who are not residents of its country of incorporation, or of another country that grants an equivalent
exemption.

The equivalent exemption may be based on the foreign country's domestic law or on income tax treaties. Most income
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tax treaties to which the United States is a party, provide for reciprocal shipping and aircraft income exemptions. Under
some of these treaties, the exemption is available only if the taxpayer's ships or aircraft are registered in its country of
residence or incorporation. This notice informs taxpayers that if a foreign corporation deriving income from the
operation of ships or aircraft and claiming benefits under section 883(a) of the Code is owned by residents of a third
country that has a tax treaty with the United States, section 883(c) will not apply only if the foreign shareholders meet
the requirements (including registry limitations) of the reciprocal exemption article of the treaty.

For example, Country X's domestic law provides United States corporations a full exemption from tax on shipping
income, but Country Y's does not. A tax treaty between the United States and Country Y exempts shipping income of
residents of the other country only if the ships are registered in the taxpayer's country of residence. If a shipping
corporation organized in Country X is owned by residents of country Y, therefore, section 883(c) of the Code will not
bar an exclusion under section 883(a) for income earned by ships registered in Country Y, but will bar an exclusion for
income earned by ships registered elsewhere.

In December of 1986, the United States sent notice of the changes in section 872(b) and 883(a) of the Code to foreign
governments whose tax treaties contain the registry or "flag" limitation on shipping and aircraft income exemptions, and
expressed an interest in modifying those provisions to conform to the new statutory rules. These modifications could
provide reciprocal exemptions retroactive to January 1, 1987. Otherwise, the exclusion that section 883(a) of the Code
provides for shipping and aircraft income earned on or after that date will be limited as described in this notice.

This document serves as an "administrative pronouncement" as that term is used in section 1.6661-3(b)(2) of the
Income Tax Regulations and may be relied on to the same extent as a revenue ruling or revenue procedure. See Rev.
Rul. 87-138, 1987-2 C.B. 287 .

Drafting information. The principal author of this notice is Patricia Bray of the Office of the Associate Chief Counsel
(International). For further information about the ruling, call Ms. Bray at (202) 566-6645 (not a toll-free call).

h. Revenue Ruling 89-42, 1989-1 C.B. 234.

The purpose of this revenue ruling is to assist foreign persons who derive income from the international operation of
ships or aircraft in determining whether such income is exempt from United States taxation under section 872(b) or
883(a) of the Internal Revenue Code of 1986.

Gross income derived by an individual resident of a foreign country from the international operation of ships or aircraft
is not included in the gross income of the nonresident alien individual and is exempt from United States tax under
section 872(b)(1) and (2) of the Code, if such foreign country grants an equivalent exemption to individual residents of
the United States. Section 872(b)(5) extends the exemption to income derived from the rental (on a full or bare-boat
basis) of ships or aircraft. Section 872(b)(6) permits the reciprocal exemption rules to be applied separately with respect
to different types of income from the international operation of ships and aircraft.

Similarly, section 883(a)(1) and (2) of the Code provides that gross income derived by a corporation organized in a
foreign country from the international operation of ships or aircraft is exempt from United States taxation if such
foreign country grants an equivalent exemption to corporations organized in the United States. Section 883(a)(4)
extends the exemption to income derived by a foreign corporation from the rental (on a full or bare-boat basis) of ships
or aircraft and provides that the reciprocal exemption rules may be applied separately with respect to different types of
income from the international operation of ships and aircraft.

A foreign country may grant an exemption from tax by exempting persons from that tax through an income tax
convention or exchange of diplomatic notes, by not imposing a tax, or by a decree or specific statutory exemption if a
tax is generally imposed.
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The following Table provides a list of countries which are known to grant an equivalent exemption for various types of
international shipping or aircraft income. This Table is intended only as a summary. The full text of the relevant
document should be consulted. It may be necessary to consult the technical explanation of an income tax convention, a
protocol, or a diplomatic note accompanying a convention to determine the items of income exempted. An income tax
convention between the United States and the foreign country may provide benefits under articles covering business
profits, shipping and aircraft, rentals and royalties, capital gains or other income. However, to determine whether a
convention provides an equivalent exemption for purposes of section 883(c), only the exemptions in articles providing
for a full exemption (rather than, for example, articles that base exemption on the absence of a permanent
establishment), are to be considered. This is because a full exemption is not granted under the business profits article
and under many royalties, rentals, and capital gains articles. The look-through requirements of section 883(c) of the
Code do not apply to a foreign corporation deriving income from the international operation of a ship or aircraft, if such
income is exempt from U.S. tax under an income tax convention. However, the following income tax conventions
contain a look-through provision: Australia, Article 16; Barbados, Article 22; Cyprus, Article 26; France, Article 7;
Italy, Article 2(a) of the Protocol with respect to gains from the alienation of ships and aircraft; Jamaica, Article 17;
Malta, Article 8(5); and New Zealand, Article 16. These provisions may differ from the requirements of section 883(c).

Part I of the Table summarizes exemptions available under income tax conventions with the United States. Part I also
summarizes the requirements for the exemption, such as whether the exemption is based solely on residence or has an
additional requirement of documentation or registration.

Part II of the Table summarizes exemptions available in countries that have exchanged diplomatic notes with the
UnitedStates covering shipping and aircraft income.

Finally, the Service may determine, upon examination of the law of a foreign jurisdiction, that a country offers an
equivalent exemption by statute or decree, or by not imposing a tax on such income. This determination will be made on
a country by country basis. Part III provides a list of the countries for which such a determination has been made and
summarizes the type of income that qualify for the exemption.

A taxpayer may request a ruling that a particular country qualifies as an equivalent exemption jurisdiction. For
instructions see Rev. Proc. 87-4, 1987-1 C.B. 529 , modified, Rev. Proc. 88-8, 1988-1 C.B. 628 . Any request for a
ruling should include a certified English translation of any applicable foreign statute, decree, etc., supplemented by an
official statement from the foreign government. The statement should indicate whether income from the international
operation of ships and aircraft includes rental (on a full or bare-boat basis) of ships or aircraft, rental of containers and
related equipment, and gains from the sale or exchange of a vessel or aircraft used in international transportation, and
whether such income is exempt only when incidental to the operation of a ship or aircraft.

This Table will be updated periodically.

The principal author of this revenue ruling is Patricia C. Bray, Office of the Associate Chief Counsel (International).
For further information on the ruling, call Ms. Bray a t (202) 622-3840 (not a toll-free call).

[See Chart on next page]

Click here to view image.

i. Treaties and diplomatic notes since Revenue Ruling 89-42.

Click here to view image.
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Click here to view image.

j. Revenue Procedure 91-12, 1991-1 C.B. 473.

SECTION 1. PURPOSE

01. Nonresident aliens and foreign corporations are subject to a four percent tax on their United States source gross
transportation income under section 887 of the Internal Revenue Code for taxable years beginning after December 31,
1986. This revenue procedure advises such foreign persons on the proper procedure for computing, reporting, and
paying the four percent tax under section 887, and for claiming exemption from the four percent tax under an income
tax convention or under section 872(b) or 883 of the Code.

02. This revenue procedure addresses the following matters:

(1) The types of transportation income subject to the four percent tax on gross transportation income and related
definitions (Section 2--UNITED STATES SOURCE GROSS TRANSPORTATION INCOME AND RELATED
DEFINITIONS);

(2) The rules for determining whether transportation income is from sources within the United States under section
863(c)(2) (Section 3--U.S. SOURCE GROSS TRANSPORTATION INCOME ("USSGTI'));

(3) Whether U.S. source gross transportation income is effectively connected with a U.S. trade or business and related
definitions (Section 4--USSGTI EFFECTIVELY CONNECTED WITH A BUSINESS IN THE UNITED STATES);

(4) How to calculate the amount of U.S. source gross transportation income (Section 5--CALCULATING THE
AMOUNT OF INCOME TAXABLE UNDER SECTION 887);

(5) How to report and pay the tax (Section 6--REPORTING AND PAYING THE TAX);

(6) Information to be included in the return (Section 7--SCHEDULES REQUIRED TO BE ATTACHED TO THE
RETURN);

(7) How to claim exemption from the four percent tax (Section 8--HOW TO CLAIM EXEMPTION FROM TAX);
and
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(8) The effective date of this revenue procedure (Section 9--EFFECTIVE DATE).

SECTION 2. UNITED STATES SOURCE GROSS TRANSPORTATION INCOME AND RELATED
DEFINITIONS

01. In general. Section 887 of the Code imposes a tax of four percent on the "United States source gross transportation
income" (USSGTI) of any nonresident alien individual or foreign corporation, for each taxable year beginning after
December 31, 1986. USSGTI does not include income which is "effectively connected with the conduct of a trade or
business" within the United States, as that term is defined in section 887. Foreign persons may derive USSGTI directly;
from participation in a pool, joint venture, or joint service arrangement; as a partner in a partnership or as the
beneficiary of a trust or estate.

02. "United States source gross transportation income" defined. The term "United States source gross transportation
income" means any gross income (without reduction by any deductions or losses) that is transportation income (as
defined in section 863(c)(3) ) to the extent such income is treated as from sources within the United States under section
863(c)(2)(A). The term does not include transportation income which is:

(1) not sourced under section 863(c)(2);

(2) derived by individuals from personal services which they perform, unless such income is attributable
to transportation which begins in the United States and ends in a possession of the United States, or
begins in a possession of the United States and ends in the United States, pursuant to section
863(c)(2)(B);

(3) taxable as effectively connected with the taxpayer's trade or business in the United States pursuant to
section 887(b)(4) (as explained in Section 4 of this revenue procedure); or

(4) taxable in a possession of the United States under a provision of the Code, as made applicable in such
possession (i.e., under a "mirror" code).

03. "Transportation income" defined. The term "transportation income" (as defined in section 863(c)(3)) means any
income derived from, or in connection with, (1) the use (or hiring or leasing for use) of any vessel or aircraft, or (2) the
performance of services directly related to the use of any vessel or aircraft. The term "vessel or aircraft" includes any
container used in connection with a vessel or aircraft. However, the term "transportation income" does not include
income from the disposition of vessels, containers, or aircraft.

04. "Income derived from or in connection with the use (or hiring or leasing for use) of a vessel or aircraft" defined.
The term "income derived from or in connection with, the use (or hiring or leasing for use) of any vessel or aircraft"
means: (1) income derived from transporting passengers or property by vessel or aircraft; (2) income derived from
hiring or leasing a vessel or aircraft for use in the transportation of passengers or property on the vessel or aircraft; and
(3) income derived by an operator of vessels or aircraft (as defined in Section 2.06 below) from the rental or use of
containers and related equipment (container related income) in connection with, or incidental to, the transportation of
cargo on such vessels or aircraft by the operator. Persons other than an operator of a vessel or aircraft do not derive
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container related income. Such income is treated as rental income, not transportation income.

05. "Income derived from or in connection with the performance of services directly related to the use of a vessel or
aircraft" defined. The term includes the following categories of income.

(1) On board services. Income in this category is derived from services performed on board a vessel or aircraft by the
operator (or person related to the operator within the meaning of section 954(d)(3)), in the course of the actual
transportation of passengers or property aboard vessels or aircraft. Examples of income in this category include income
from renting staterooms, berths, or living accommodations; furnishing meals and entertainment; operating shops and
casinos; providing excess baggage storage; and income from the performance of personal services by individuals. The
term also includes income derived from demurrage, dispatch, and dead freight.

(2) Off board services. Income in this category is derived from services performed off board any vessel or aircraft by
an operator of a vessel or aircraft, provided such services are incidental to the operation of vessels or aircraft by such
operator. The term does not include income from services performed by persons other than an operator. Examples of off
board services include: terminal services such as dockage, wharfage, storage, lights, water, refrigeration, refueling and
similar services; stevedoring and other cargo handling services; maintenance and repairs; and services performed as a
travel or booking agent.

06. "Operator" defined. For purposes of these rules, the term "operator" includes the actual operator of a vessel or
aircraft, as well as a time or voyage charterer of such vessel or aircraft.

SECTION 3. U.S. SOURCE GROSS TRANSPORTATION INCOME (USSGTI)

01. Section 887 taxes USSGTI. The only income subject to the four percent tax on gross transportation income under
section 887 of the Code is USSGTI, which is any gross income that is transportation income, as defined in section
863(c)(3), to the extent it is treated as from sources within the United States under section 863(c)(2). Such income is not
subject to tax under section 887 if it is effectively connected with a United States trade or business under section
887(b)(4). See Section 4 below.

02. Transportation income treated as U.S. source income under section 863(c)(2). Income from transportation that
begins or ends in the United States is treated as derived 50 percent from sources within the United States and 50 percent
from sources without the United States under section 863(c)(2)(a). The portion of such income from sources within the
United States is subject to the four percent tax under section 887. Special rules, discussed in Section 3.03 below, are
applicable to income from the performance of personal services by individuals.

03. Personal services income under section 863(c)(2)(B). Transportation income derived by an individual from the
performance of personal services attributable to transportation beginning in the United States and ending in a
possession, or beginning in a possession and ending in the United States, is sourced under section 863(c)(2)(a).
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Therefore, such income is subject to the four percent tax under section 887, to the extent it is not taxable in the
possession under a "mirror" code.

04. Certain income subject to the transition rule. Any income from the lease of a vessel or aircraft held by the taxpayer
on January 1, 1986, and first leased before that date, in a lease to which section 863(c)(2)(B) or 861(e) (as in effect
before January 1, 1987) applied is 100 percent from sources within the United States. The fifty percent source rule of
section 863(c)(2) does not apply to such income. Therefore, such income is not subject to the four percent tax under
section 887.

SECTION 4. USSGTI EFFECTIVELY CONNECTED WITH A BUSINESS IN THE UNITED STATES

01. In general. If a nonresident alien or foreign corporation is engaged in a trade or business in the United States and
has transportation income which is effectively connected with that trade or business, the foreign person must file a
federal income tax return and pay tax on the basis of its net income under section 871(b) or 882 of the Code, in lieu of
paying the four percent gross basis tax, if the foreign person is a corporation, such income could also be subject to the
branch profits tax under section 884 of the Code.

02. Special rules for determining effectively connected USSGTI. As a result of the Tax Reform Act of 1986, a
determination whether USSGTI is effectively connected with a trade or business within the United States must be made
under the rules provided in section 887(b)(4) (described in sections 4.03 and 4.04 below), rather than under section
864(c). Thus, transportation income which was effectively connected with a trade or business within the United States
during pre-1987 years under the rules of section 864(c), may not be effectively connected USSGTI in post-1986 years
under the rules of section 887.

03. Effectively connected income--other than leasing income. The USSGTI (other than leasing income as defined in
section 4.08 of this revenue procedure) of any nonresident alien or foreign corporation will be effectively connected
with the conduct of a trade or business within the United States, unless:

(1) The foreign person maintains a fixed place of business in the United States involved in the earning of USSGTI;
and

(2) Substantially all of the foreign person's USSGTI is attributable to regularly scheduled transportation. See section
4.07 below.

04. Effectively connected income--leasing income. If the USSGTI is derived from the leasing of a vessel or aircraft, it
will not be treated as effectively connected with the conduct of a trade or business within the United States, unless:
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(1) The foreign person maintains a fixed place of business in the United States involved in the earning of USSGTI;
and

(2) Substantially all of the person's USSGTI from leasing is attributable to that fixed place of business.

05. Fixed place of business defined. For purposes of section 887, the term "fixed place of business" has the same
meaning as in section 1.864-7 of the Income Tax Regulations.

06. Substantially all defined. For purposes of section 887, the term "substantially all" means at least 90 percent.

07. Regularly scheduled transportation defined. In general, transportation is "regularly scheduled" when a ship or
aircraft follows a published schedule with repeated sailings or flights, as the case may be, at regular intervals between
the same points for voyages or flights which begin or end in the United States. With respect to air transportation, this
rule includes both scheduled and chartered air carriers. Thus, for example, if a foreign charter air carrier flies to or from
the United States on a regular basis, as advertised in a published schedule (which is effective over an extended period of
time), then, even if the flights are infrequent, the transportation income will be derived from "regularly scheduled
transportation." Liner shipping involves sailing as a member of a fleet or fleets, or an association of fleets, providing
continuous and organized service on a particular route. Liner operations tend to be regularly scheduled. Tramp shipping,
on the other hand, is arranged by a contract which is unique as to the combination of vessel, cargo, and charges, and
typically involves a vessel which has no fixed route and no regular time of sailing and which travels from port to port in
search of cargo to transport. Vessels engaged in tramp operations will usually not provide regularly schedule
transportation.

08. Leasing income. For purposes of applying the special rule for determining effectively connected USSGTI in section
887(b)(4), the term "leasing" means the bareboat charter of a vessel or aircraft. Time or voyage charter income is not
considered income from leasing for this purpose. It is considered income from the use (or operation) of a vessel or
aircraft.

09. Attributable to a fixed place of business defined. Transportation income derived from the bareboat lease of aircraft
or vessels will be considered attributable to a fixed place of business in the United States if it would be treated as
effectively connected with a fixed place of business in the United States under the principles of section 1.864-6. Such
income will not be considered to be attributable to a fixed place of business in the United States merely because the
fixed place of business performs clerical functions incident to the lease, or exercises final approval over the execution of
a lease. The fact that a lease is made subject to the final approval of a foreign office of the foreign taxpayer will not
prevent the income from the lease from being considered attributable to a fixed place of business in the United States
where the United States office actively participated in negotiating the lease.

SECTION 5. CALCULATING THE AMOUNT OF INCOME TAXABLE UNDER SECTION 887
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01. Determining the USSGTI: in general. Sections 2.03, 2.04, and 2.05 of this revenue procedure explain the types of
income which are considered transportation income. The rules set forth in Section 3 and 4 explain the extent to which
transportation income is treated as USSGTI and subject to the four percent gross basis tax.

02. Determining the amount of USSGTI from rental (charter) income. Nonresident alien or foreign corporate lessors
must establish the actual amount of USSGTI derived from a charter under a reasonable method and disclose that method
with their return in the manner described in section 7.01 of this revenue procedure. Where a vessel or aircraft is under
charter, one reasonable method of determining the portion of such charter income which is USSGTI is to apply to such
charter income the ratio of (a) the number of days of uninterrupted travel on voyages or flights between United States
and the farthest point(s) where cargo or passengers are loaded en route to, or discharged en route from, the United
States, to (b) the number of days in the smaller of the taxable year or the particular charter period. When determining
USSGTI, the number of days the vessel is located in United States waters for repairs or maintenance should not be
included in either the numerator or in the denominator of the ratio. Another reasonable method would be to use a ratio
based on the USSGTI earned from the operation of the vessel or aircraft by the lessee-operator, compared with the total
gross income of the lessee-operator from the operation of the vessel or aircraft during the smaller of the taxable year or
the term of the charter. However, an allocation based on the net income of the lessee-operator will not be considered
reasonable for this purpose.

SECTION 6. REPORTING AND PAYING THE TAX

01. In general. A nonresident alien individual or a foreign corporation subject to the four percent tax on USSGTI in a
taxable year beginning after December 31, 1986, must file a federal income tax return annually, report the tax liability
in United States dollars, and pay the tax in United States dollars by check or money order attached to the return. The
return and tax payment should be mailed to the Internal Revenue Service Center, Philadelphia, PA 19255. Under
sections 1.6012-1(b)(1) and 1.6012-2(g)(1) of the regulations, every nonresident alien individual or foreign corporation
which has income subject to tax under subtitle A of the Code must file a return, even if the income is eligible for
exemption from taxation under an income tax convention or if it is excluded from gross income under section 872(b) or
section 883 of the Code. If the foreign taxpayer takes the position that an income tax convention provides an exemption
from the four percent tax imposed by section 887, that taxpayer must also comply with filing requirements in
regulations under section 6114 of the Code. If the foreign taxpayer takes the position that the income is exempt from
federal income tax under section 872(b) or 883 of the Code, the taxpayer must file a return to claim the exemption. See
Section 8 of this revenue procedure for instructions on how to claim an exemption.

02. Forms and filing dates. A nonresident alien who is subject to federal income tax on transportation income must file
Form 1040NR, U.S. Nonresident Alien Income Tax Return. A foreign corporation which is subject to federal income
tax on its transportation income must file Form 1120F, U.S. Income Tax Return of a Foreign Corporation. The
instructions for these forms set forth the date the return is due.

03. Where to obtain forms. Copies of the necessary forms may be obtained from many U.S. embassies or consulates, or
by writing to the Forms Distribution Center at P.O. Box 25866, Richmond, VA 23260.

SECTION 7. INFORMATION TO BE INCLUDED IN THE RETURN

01. In general. Nonresident alien individuals and foreign corporations who have USSGTI (and who do not claim
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exemption from tax) must attach a schedule to the tax return setting forth the taxpayer's name, taxpayer identification
number, and taxable year. The schedule must also include the following information.

(1) For bareboat lessors of vessels or aircraft:

(a) Names and Lloyd's register number of vessels or registration numbers of aircraft that were bareboat leased out by
the taxpayer, and that made voyages or flights that began or ended in the United States during the tax year for which the
operator derived USSGTI;

(b) The country of registration of each such vessel or aircraft;

(c) Name and address of each lessee or person chartering each such vessel or aircraft from the taxpayer, the term of
each lease, and the number of days during the taxable year the vessel or aircraft was under lease;

(d) A description of the method used to determine the USSGTI from the leases for each vessel or aircraft listed in
(a), and the calculations used to apply this method (see the examples under section 5.02 above); and

(e) Total amount of gross rents for the taxable year for each such vessel or aircraft, and for all such vessels or
aircraft.

(2) For taxpayers earning income from the operation of vessels or aircraft including time or voyage charter hire:

(a) U.S. Customs Service International Carrier's Bond Number (if any);

(b) Names and Lloyd's register number of each vessel or registration number of each aircraft operated by the
taxpayer during the tax year that made a voyage or flight to or from the United States during the taxable year from
which the operator derived USSGTI; and

(c) Total USSGTI earned from the operation of each vessel or aircraft listed under item (b), and for all such vessels
or aircraft for the taxable year.

In addition, if the taxpayer operates a vessel or aircraft which is under a bareboat lease or sublease to the
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taxpayer, the following items must also be included in the return:

(d) The name and address of the lessor of each vessel or aircraft under bareboat lease to the taxpayer; and

(e) The term of the bareboat lease or charter and the method of calculating the rental portion of the payment.

(3) For persons providing services directly related to the use of vessels or aircraft:

(a) Description of the types of services performed (see Section 2.05 of this revenue procedure);

(b) Names of vessels or registration numbers of aircraft on which such services were performed;

(c) Amount of USSGTI derived from each type of service for each vessel or aircraft for the calendar year; and

(d) Total amount of USSGTI derived from all types of services for the calendar year.

SECTION 8. HOW TO CLAIM EXEMPTION FROM TAX

01. In general. Foreign persons may be entitled to exclude certain United States source transportation income from
gross income for U.S. tax purposes. See section 872(b) of the Code for the exclusion available to nonresident aliens
who are residents of a foreign country which provides an equivalent exemption to individual residents of the United
States for income from the international operation of ships or aircraft. See section 883 for the exclusion that is available
to a foreign corporation for income from the international operation of ships and aircraft if the corporation is organized
in a country which grants such an equivalent exemption to corporations organized in the United States. (The fact that a
foreign country fails to grant an exemption if such corporation is also a resident for tax purposes in that foreign country
will not be taken into account.) The exemption under section 883 is available to such foreign corporations only if they
also satisfy one of the following rules:

(1) The foreign corporation can show that more than 50 percent of the value of its stock is owned by individual
residents of the foreign country where the corporation was organized or of another foreign country which grants such an
equivalent exemption to corporations organized in the United States; or

(2) The foreign corporation is a controlled foreign corporation, as defined in section 957(a); or
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(3) The stock of the foreign corporation is primarily and regularly traded on an established securities market in the
foreign country where the corporation is organized, in another foreign country which grants such an equivalent
exemption to domestic corporations (i.e., corporations organized in the United States), or in the United States. For
purposes of this exception, any stock of another corporation, which is owned (directly or indirectly) by a corporation
meeting the publicly-traded corporation meeting the publicly-traded corporation requirement, is treated as owned by
individuals who are residents of the foreign country where the publicly-traded corporation is organized.

A foreign country may grant an equivalent exemption through an income tax convention, or by domestic law. On
occasion, an exemption based on the domestic law of a foreign country is confirmed by an exchange of diplomatic notes
or by a letter issued to the foreign government by the Internal Revenue Service. See Rev. Rul. 89-42, 1989-1 C.B. 234 ,
for examples of countries which grant equivalent exemptions for certain types of transportation income. Where a
foreign country has provided more than one means of exemption, for example both an income tax convention and a
diplomatic note, the foreign person may choose either one as a basis for the exemption. However, the foreign person
resident in such a foreign country must be eligible for the benefits claimed under the terms of the income tax
convention, note, or domestic law. If the foreign person is not eligible for such benefits, the foreign person is not
entitled to an exemption under section 872(b) or 883.

02. To claim exemption. The foreign person may claim an exemption under the terms of an income tax convention,
section 872(b), or section 883. In order to claim an exemption, however, the foreign person must file a return and
specifically claim the exemption

(1) Income tax convention. To claim exemption under an income tax convention, attach a statement to the Form
1040NR or Form 1120F setting forth the information required under section 301.6114-1(a)(1) and (d) of the regulations.

(2) Section 872(b). To claim exemption under section 872(b), a nonresident alien must attach a statement to the Form
1040NR for the taxable year setting forth the following information: taxpayer name; taxpayer identification number (if
any); name of country of residence; and a statement that the exemption is based on the domestic law of the country. If
the exemption is based upon domestic law, cite the applicable authority or diplomatic note between the country of
residence and the United States confirming the exemption. Include the statement required in section 8.03 below.

(3) Section 883. To claim exemption under section 883, the foreign corporation must attach a statement to the Form
1120F for the taxable year setting forth the following information: the name of the corporation; employer identification
number (if any); the country of incorporation; a statement that the foreign country of incorporation provides an
equivalent exemption through domestic law and citing the applicable authority or diplomatic note between the country
of residence and the United States confirming the exemption; a statement that more than 50% of the value of the
outstanding shares is owned by shareholders which are residents of countries which provide an equivalent exemption
for the type of transportation income applicable; and the statement required in section 8.03 of this revenue procedure.
Upon examination, the foreign corporation must have documentation available to support the statements required
herein. In the absence of such documentation, bearer shares will be deemed to be owned by individual residents of a
foreign country which does not provide an equivalent exemption, for purposes of section 883(c).
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03. Statement of amount excluded from gross income. Under section 1.6012-1(b)(i) and 1.6012-2(g)(i) of the
regulations, if the foreign person has no gross income for the taxable year by reason of an income tax convention or any
section of the Code, the return schedules need not be completed. However, the person must attach a statement to the
return indicating the nature of any exclusions claimed (the types of USSGTI excluded) and the amounts of such
exclusion(s) to the extent readily determinable.

SECTION 9. EFFECTIVE DATE

All sections of this revenue procedure (except section 7) are effective for taxable years beginning after December 31,
1986. Section 7 is effective for returns filed thirty days after February 11, 1991

DRAFTING INFORMATION

Questions concerning this revenue procedure may be directed to its principal author, Patricia C. Bray, Office of
Associate Chief Counsel (International), either by writing to CC:INTL: Br2, Room 4712, Internal Revenue Service, 111
Constitution Avenue, N.W., Washington, D.C. 20224, or by calling (202) 622-3840 (not a toll-free number).

Legal Topics:

For related research and practice materials, see the following legal topics:
Tax LawInternational TaxesAmericans Operating AbroadControlled Foreign Corporations (IRC secs. 951-964)Tax
LawInternational TaxesAmericans Operating AbroadForeign Corporations Income (IRC secs. 881-885)Tax
LawInternational TaxesAmericans Operating AbroadTax Treaties (IRC secs. 894, 6114)Tax LawInternational
TaxesForeign Persons' Activities in the United StatesNonresident & Resident Aliens (IRC secs. 864, 871-880)General
OverviewTax LawInternational TaxesForeign Persons' Activities in the United StatesNonresident & Resident Aliens
(IRC secs. 864, 871-880)Credits & DeductionsTax LawInternational TaxesForeign Persons' Activities in the United
StatesNonresident & Resident Aliens (IRC secs. 864, 871-880)Definitions & Special RulesTax LawInternational
TaxesForeign Persons' Activities in the United StatesNonresident & Resident Aliens (IRC secs. 864, 871-880)Gross
IncomeTax LawInternational TaxesForeign Persons' Activities in the United StatesNonresident & Resident Aliens (IRC
secs. 864, 871-880)Nonresident Aliens

FOOTNOTES:
(n1)Footnote 90. Under the 1986 Act, Guam, CNMI, and American Samoa are eligible to amend their internal income
tax laws independently of the Code as mirrored, upon the effective date of an "implementing an agreement" between the
possession and the United States. To date, American Samoa has an implementing agreement in effect, and Guam has
entered into such an agreement effective 1991.
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AUTHOR: Richard J. Nikas

§ XV.syn Synopsis to Chapter XV: DIGEST OF CASES

§ 212. Procedure in Admiralty Cases.

a. Jurisdiction.

[1] Service of Process.

[i] Time Limit.

[ii] Personal or Substitute Service.

[2] Long-Arm Statutes

[3] Proper Forum.

b. Pleadings, Motions and Orders.

[1] Time For Filing.

[2] Laches.

[3] Defenses and Objections.

[4] Amended and Supplemental Pleadings.

c. Counterclaims and Cross-Claims.
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[1] Partial Summary Judgment.

[2] Security.

d. Parties.

[1] Capacity To Sue or Be Sued.

[2] Joinder of Parties, Impleader and Interpleader.

e. Discovery.

[1] Compelling Production.

[2] Depositions.

[3] Requests for Admission.

[4] Physical and Mental Examination of Persons.

f. Trials.

[1] Trial by Jury.

[2] Findings by the Court.

g. Sanctions.

h. Interlocutory Appeals.

i. New Trials; Relief From Judgment or Order.

j. Appellate Procedure.

k. Supplementary Rules for Certain Admiralty and Maritime Claims.

[1] Rule B. Attachment and Garnishment: Special Provisions.

[2] Rule C. Actions In Rem: Special Provisions.

[3] Rule D. Possessory, Petitory, and Partition Actions.

[4] Rule E. Actions In Rem and Quasi In Rem: General Provisions.

[5] Rule F. Limitation of Liability.

§ 213. Collisions.

a. Collisions Between Vessels.
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b. Allisions of Vessels With Various Objects.

c. Obstructions to Navigation.

§ 214. Cruise Ships.

a. Jurisdiction and Choice-of-Laws.

b. Shipowner's Duty of Care to Passengers.

c. Time Limitations.

d. Damages.

e. Actions by Cruise Lines

f. Limitation of Liability

§ 215. Towage.

§ 216. Products Liability.

Richard J. Nikas n*

FOOTNOTES:
(n2)Footnote *. J.D., B.A., University of Southern California. Cogswell Woolley Nakazawa & Russell, Long Beach,
California. Mr. Nikas wishes to express his appreciation to Kimberly Sellers and Michael Treska for their assistance.
Mr. Nikas would also like to express his appreciation to Thomas A. Russell for his guidance and support.
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§ 212. Procedure in Admiralty Cases.

a. Jurisdiction.

[1] Service of Process.

[i] Time Limit.

Suits in Admiralty Act's Requirement of "Forthwith Service" Not Superseded by Federal Civil Procedure Rule
4(j)

In agreeing with the majority of circuit courts, the Fifth Circuit in United States v. Holmberg, 19 F.3d 1062, 1994
AMC 2543 (5th Cir. 1994) concluded that the Suits in Admiralty Act's requirement of "forthwith" service (SAA §742)
is not superseded by Rule 4(j) of the F.R.C.P. The plaintiff's served the defendants 103 and 106 days after the filing of
the complaint, thus technically falling within the 120 day limit established in Rule 4(j). Nevertheless, the court
concluded that under the SAA, dismissal was appropriate for failure to effect service. The court rationalized that
jurisdiction under the SAA can be established only if the requirements of § 742 are met. In this instance, the court
concluded that service more than 100 days after filing is not "forthwith."

"Forthwith Service" Requirement of
Suits in Admiralty Act Controls

A seaman's action against the United States government to recover damages for alleged injuries was dismissed for lack
of jurisdiction in Erdman v. Hudson Waterways Corp., 713 F.Supp. 706, 1989 AMC 2208 (S.D.N.Y. 1989) where
plaintiff did not serve the United States attorney until 80 days after filing suit, thus failing to meet the "forthwith
service" requirement of the Suits in Admiralty Act, 46 U.S.C. § 742. Although the court noted a conflict among the
circuits as to whether § 742 was superseded by Fed. R. Civ. P. 4(j), which allows 120 days for service, it followed the
Second Circuit precedent in Battaglia v. United States, 303 F.2d 683, 1963 AMC 201 (2d Cir. 1962) , cert. dismissed,
371 U.S. 907 (1963) , and concluded that Rule 4(j) did not supersede the service requirement of § 742.
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Federal Time for Service Requirement
Governs Over State Law

In Coutinho, Caro & Co. v. Federal Pacifica Liberia Ltd., 127 F.R.D. 150, 1990 AMC 607 (N.D. Ill. 1989) , plaintiff's
cargo damage action was dismissed without prejudice on the ground that plaintiff failed to effect service within 120
days after filing as required by Fed. R. Civ. P. 4(j), even though service was properly made under the Illinois Business
Corporation Act.

United States Supreme Court Holds that the Federal Rules Control Timing of Service of Process

Merchant mariner was injued during his employment aboard a vessel owned and operated by the United States. He
subsequently commenced a personal injury action against the United States, and served defendant in compliance with
the Fed. R. Civ. P. 4(j) requirements for timely service of process (currently stated in Rule 4(m)). The United States
moved to dismiss, arguing that plaintiff's service failed to satisfy the "forthwith service requirement" of the Suits in
Admiralty Act, 46 U.S.C. § 742, which therefore deprived the court of jurisdiction. The district court dismissed
plaintiff's complaint, and the Court of Appeals affirmed. In Henderson v. United States, 116 S.Ct. 1638, 134 L.Ed.2d
880, 1996 AMC 1521 (1996) , the United States Supreme Court reversed the Fifth Circuit, resolving the discrepancy
between the Federal Rules and § 742 in favor of Rule 4. Since the timing of service of process is a procedural issue, and
not a matter of jurisdiction, the Federal Rules control. The 120-day limit set forth in rule 4(j) provides an irreducible
outer boundary. In fact, courts have discretion under recent amendments to the Rules to extend the limit for timely
service, even without a showing of good cause.

[ii] Personal or Substitute Service.

Service on Clerk in State Insurance Commissioner's
Office Satisfied Fed. R. Civ. P. 4

In an action against an alien insurance underwriter for failure to pay loss, plaintiff's service of process on a clerk/typist
in the office of the Washington Insurance Commissioner was held by the court in Port Lynch, Inc. v. New England Int'l
Sur. of Am., 1990 AMC 2367 (W.D. Wash. 1990) to satisfy Fed. R. Civ. P. 4, where service on the Insurance
Commissioner complied with the Washington statutory requirement for actions against unauthorized foreign or alien
insurers arising out of the solicitation or transaction of insurance business in the state, and the Commissioner followed
statutory procedure in notifying defendant alien insurer, who actually received notice and appeared.

Service on Louisiana Secretary of State
Violated Uniform Insurers Liquidation Law

The Fifth Circuit Court of Appeals held in Miner v. Punch, 838 F.2d 1407, 1989 AMC 2399 (5th Cir. 1988) that in a
seaman's action against a ship owner, the district court erred in refusing to grant a motion to vacate a default judgment
entered against defendant for failure to serve process upon the domiciliary receiver, the Ohio Superintendant of
Insurance, in defendant's liquidation proceeding. Although a Louisiana statute permits substitute service upon that
state's Secretary of State in direct actions against insurers, such statute must yield to the Uniform Insurers Liquidation
Law adopted by both Louisiana and Ohio, which requires service upon the delinquent insurer's domiciliary receiver--the
Ohio Superintendant of Insurance in this case.

Service on Acquiring Corporation Insufficient

In Orbis Marine Enterprises, Inc. v. TEC Marine Lines, Ltd., 692 F. Supp. 280, 1989 AMC 1604 (S.D.N.Y. 1988) , the
district court found no in personam jurisdiction over defendant shipping line because service had not been perfected
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pursuant to Fed. R. Civ. P. 4(d)(3) and 4(c)(2)(C)(i). Plaintiff's process server's personal service on the president of TEC
Marine Lines, Ltd., which acquired defendant TEC Lines, Ltd.'s accounts receivable, did not constitute service on
defendant. The purchase agreement explicitly maintained separate corporate identities except for specific liabilities and
obligations assumed by the purchaser. Also, the person served was neither an officer, director nor other representative
of the defendant nor its designated agent.

Compensation Award Under LHWCA § 921(d) Requires Federal Rule 4 Service

District court adopted administrative law judge's order that employer pay Longshore and Harbor Workers'
Compensation Act compensation benefits to injured seaman. Employer appealed, arguing that appellee failed to serve
the judgment enforcement petition in compliance with Fed. R. Civ. P. 4. In Williams v. Jones, 11 F.3d 247, 1994 AMC
2996 (1st Cir. 1993) , the Court of Appeals determined that a proceeding seeking enforcement of a compensation award
pursuant to § 921(d) of LHWCA requires proper service as defined by Rule 4. The Court vacated the lower court's order
and remanded for proper service of process.

Federal Rule 4 Provides Guidance in Defining Charter Party's Requirement of Appropriate Extraterritorial
Service

Petitioner attempted to confirm an arbitration award against foreign charterer by mailing pertinent documents without
proof of receipt. Under the Federal Arbitration Act, mailing does not constitute appropriate service. However, in
Marine Trading, Ltd. v. Naviera Commercial Naylamp, S.A., 879 F.Supp. 389, 1995 AMC 2054 (S.D.N.Y. 1995) , the
court determined that by agreeing in the charter party to arbitration in New York, respondent consented to personal
jurisdictin there, subject to appropriate extraterritorial service. Since the charter party did not specify an appropriate
means of service, the court referred to Fed. R. Civ. P. 4 for guidance, which provides for extraterritorial service of a
foreign corporation by any form of mail requiring signed receipt. Although petitioner's attempt at service was therefore
ineffective, the court declined to dismiss the petition and instead opted to allow another opportunity to effect proper
service as defined by Rule 4.

Local Claims Handler No Authorized Agent of Foreign Charterer

Cargo owner filed suit against foreign voyage-charterer and served local claims handler, defendant's alleged agent, with
summons and complaint. Defendant sought dismissal of the complaint, insisting that plaintiff failed to comply with Fed.
R. Civ. P. 4 requirements for proper service. Granting defendant's motion, the court in Blommer Chocolate Co. v.
Nosira Sharon Ltd., 776 F.Supp. 760, 1994 AMC 763 [DRO] (S.D.N.Y. 1991), determined that the claims handler was
not an agent authorized to receive service of process on behalf of defendant.

[2] Long-Arm Statutes

Nonresident Marina Owners Subject to Specific Personal Jurisdiction under Texas Long-Arm Statute

Plaintiff, manufacturer of flotation foam used in marina floating dock system, properly brought a declaratory judgment
suit against Maryland-based defendant in a Texas district court. The court of appeals in Polythane Sys., Inc. v. Marina
Ventures Int'l, 993 F.2d 1201 (5th Cir. 1993) invoked a series of tests to determine whether the district court had
personal jurisdiction. First, the court concluded that the Texas Long-Arm statute clearly reached the Maryland
defendant. Second, the circuit court, considered whether the defendant had "minimum contacts with the forum state"
and whether the exercise of jurisdiction would offend "traditional notions of fair play and substantial justice." In
satisfying the first requirement, the court explained that the defendant acquired title, mixed, and packaged the foam in
Texas, thus purposely availing itself to the privileges of Texas law. In satisfying the second requisite, the court
concluded that Texas had a strong interest in adjudicating matters involving two of its corporate citizens.
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New York's Long-Arm Statute Not Applicable to Palistine Liberation Organization's United Nations Activities

The Palestine Liberation Organization (PLO), impleaded in an action arising out of the hijacking of the Italian cruise
liner Achille Lauro and the murder of American passenger Leon Klinghoffer, contended that its contacts with New York
were insufficient to support the district court's assertion of personal jurisdiction. The district court had determined that
the PLO's activities, when viewed together, constituted "doing business" under CPLR § 301, New York's long-arm
statute. On appeal, the Second Circuit held in Klinghoffer v. S.N.C. Achille Lauro, 937 F.2d 44, 1991 AMC 2751 (2d
Cir. 1991) that since the PLO's participation in the United Nations was dependent on the legal fiction that the latter's
headquarters was not really located in United States territory, such activities by the PLO did not constitute "doing
business" for the purpose of § 301. The Second Circuit determined that it could not resolve the issue of personal
jurisdiction based on the record before it, and therefore remanded the case for further findings of fact with regard to
whether the PLO's activities, other than those relating to the United Nations, constituted "doing business" within the
meaning of § 301.

Foreign Corporation Held Subject to Personal
Jurisdiction Based Upon Presence of Bank Account

A bank account held by a foreign corporation, used to receive a substantial amount of the corporation's income and to
pay wages and expenses of its charter operations, was sufficient to subject the corporation to the jurisdiction of federal
court in New York in United Rope Distribs., Inc. v. Kimberly Line, 785 F. Supp. 446, 1995 AMC 290 (S.D.N.Y. 1992)
. Despite the lack of a physical presence in the forum on the part of defendant corporation or any of its agents, the
corporation was held to be "doing business" in the state pursuant to CPLR § 301.

Personal Jurisdiction Over Defendant Ship Operator Established Pursuant to Alabama Long-Arm Statute

In Horn v. Effort Shipping, Ltd., 777 F. Supp. 927, 1992 AMC 728 (S.D. Ala. 1991) , the court held that Plaintiff was
injured while working on a vessel operated by the defendant when the vessel was moored in the Port of Mobile within
the Southern District of Alabama. The issue was whether the court had personal jurisdiction over the defendant.
Because the Alabama long-arm statute extended personal jurisdiction to the federal constitutional limit, the court
proceeded with a constitutional analysis of "minimal contacts" and whether an exercise of personal jurisdiction would
be fair and reasonable. The court found that the minimal contacts necessary to confer personal jurisdiction were present,
based upon the fact that the defendant brought the vessel to the Port of Mobile and also because the litigation arose from
and related to defendant's activities within the forum. It was irrelevant that the defendant did not own the vessel. The
court found the exercise of personal jurisdiction to be fair and reasonable because the defendant's burden of defending
the action was not great, the convenience to the plaintiff outweighed any burden on the defendant, Alabama had an
interest in adjudicating the dispute, and the plaintiff was an American citizen injured within the State of Alabama.

Foreign Third-Party Defendants Not Subject to Suit in Louisiana

In a third-party action by the owner of the M/V Mandan, arising out of a collision of the ship with other vessels moored
near Venice, Louisiana, neither the Norwegian company which serviced the ship's steering assembly, the Norwegian
manufacturer of the ship's steering gear, their Norwegian insurer, nor the Swedish manufacturer of a hydraulic steering
component had sufficient contacts with Louisiana to subject them to general personal jurisdiction under the state's
long-arm statute. The contacts between these foreign defendants and Louisiana were insignificant, since they had no
officers or employees in the state and transacted no business there. In United States v. M/V Mandan, 774 F. Supp. 410
(E.D. La. 1991) , the court held that these third-party defendants lacked "minimum contacts" with Louisiana and were
therefore not subject to suit in that forum. The mere fact that the vessel was ultimately brought into the forum state was
insufficient to support personal jurisdiction over these foreign defendants.

Vessel Owner Subject to Personal Jurisdiction Based Upon Representative's Financial Activities
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In an action against the subcharterer of a vessel for cargo loss sustained when the vessel sank, the defendant filed a
third-party complaint against the vessel owner, which moved to dismiss for lack of personal jurisdiction. In United
Rope Distribs. v. Kimberly Line, 770 F. Supp. 128, 1992 AMC 351 (S.D.N.Y. 1991) , aff'd, 785 F.Supp. 446, 1995
AMC 290 (S.D.N.Y. 1992) , the court held that the defendant met its burden of establishing personal jurisdiction over the
vessel owner, finding that the owner was subject to personal jurisdiction under New York CPLR § 301 as a corporation
doing business in the State. This determination was based upon evidence that an investment company carried out
systematic financial activities in New York on behalf of the owner with the latter's authority and for its substantial
benefit. The vessel owner had arranged through its charters to receive virtually all of its income in New York and had
used the investment company's New York bank account to pay for most of the vessel's expenses. It should be noted that
a New York representative of a non-resident defendant does not have to be designated an official agent for its activities
to subject the defendant to personal jurisdiction in New York.

Defendants Not Subject to Personal Jurisdiction in New York or Texas

After the disappearance and presumed loss of the M/V Tuxpan in the North Atlantic, plaintiff shippers brought related
actions against the builders of the ship and its engine to recover for the cargo which was lost. The defendants, which
were German corporations with minimal contacts with the State of New York, moved to dismiss for lack of personal
jurisdiction, and plaintiffs moved to transfer any claims dismissed to the Southern District of Texas. At issue was
whether the defendants were subject to personal jurisdiction under New York's long-arm statutes, CPLR §§ 301 and
302(a)(1). Under § 301, a court has personal jurisdiction if a nonresident defendant continuously and systematically
does business in New York, or if a separate corporation acting under the authority of defendant and for defendant's
substantial benefit carries out activities in New York that amount to something beyond mere solicitation. Defendant
engine builder's mere solicitation of business in New York was insufficient to establish a corporate presence in New
York, and plaintiffs failed to allege facts that would establish that either defendant had any business contacts with the
State of New York. Under § 302, a court has personal jurisdiction over a defendant if the cause of action arises from the
defendant's contacts with the state. In Volkswagen de Mexico, S.A. v. Germanischer Lloyd, 768 F. Supp. 1023, 1992
AMC 869 (S.D.N.Y. 1991) , the court found that personal jurisdiction was lacking under this section because the claims
arose from the construction of the vessel and its engines, which occurred solely in Germany. In addition, transfer to
Texas was improper because plaintiffs failed to allege any provision of the Texas long-arm statute which would permit
a Texas Court to exercise personal jurisdiction.

Personal Jurisdiction Based Upon Business Contacts of Defendant's Subsidiary

The District Court for the District of Minnesota in Bielicki v. Empire Stevedoring Co., 765 F. Supp. 991, 1992 AMC
166 (D. Minn. 1990) held that where an out-of-state stevedoring company had engaged in "continuous and systematic
business contacts" with the forum state through its wholly owned subsidiary located in Minnesota, the district court had
personal jurisdiction over it based on principles of general jurisdiction, even though plaintiff's claim arose out of an
accident that occurred on board a ship while it was docked in Pennsylvania and therefore could not satisfy the nexus
requirement contained in the state's long-arm statute.

Shipowner Not Subject to Personal Jurisdiction in Virginia for "Transacting Business"

In an action to recover for injuries sustained when plaintiff fell through an open hatch on a livestock transport ship, the
District Court for the Eastern District of Virginia in Ginsberg v. Livestock Express, Inc., 1991 AMC 565 (E.D. Va.
1990) , held that defendant shipowner was not subject to in personam jurisdiction under the Virginia long-arm statute.
The shipowner was not "transacting business" in Virginia within the meaning of the Virginia long-arm statute, Va. Code
Ann. § 8.01-328.1 (A) (1), where its only contacts with the state were three calls by its vessel while under a bareboat
charter to a third-party, all of which having no connection with plaintiff's alleged injury.

Page 775
2-XV Benedict on Admiralty § 212



Alien Underwriter Subject to
Personal Jurisdiction in Washington State

In an action against an alien insurance underwriter for failure to pay loss, the court in Port Lynch, Inc. v. New England
Int'l Sur. of Am., 1990 AMC 2367 (W.D. Wash. 1990) had jurisdiction pursuant to Washington's long-arm statute over
defendants alien insurance undertaker and its agents, where (1) defendants purposefully availed itself of the privilege of
conducting business in the state by negotiating and contracting to insure plaintiff, a Washington company; (2) plaintiff's
claims against defendants arose out of defendants' forum-related activities, in that such claims would not have arisen but
for defendants' placement, underwriting and then denial of coverage of insurance for plaintiff; and (3) defendants could
have reasonably anticipated being brought into court in Washington and failed to overcome the presumption of
reasonableness created by plaintiff's establishment of minimum contacts between defendants and the forum.

Jones Act Defendant Must Have National Contacts
and Be Subject to State Long-Arm Statute

Because the Jones Act is silent as to the scope of service of process, a federal court has personal jurisdiction only if the
defendant employer has national contacts with the United States which also meet the requirements of the long-arm
statute of the state in which the court sits. In the instant case, Gazis v. John S. Latsis (USA) Inc., 729 F. Supp. 979,
1990 AMC 1410 (S.D.N.Y. 1990) , the District Court for the Southern District of New York found there was no question
that the owner of the ship in question, a Panamanian corporation, satisfied the national contacts test by conducting
business in the United States. As to whether the Panamanian corporation was subject to New York's long-arm statute,
CPLR § 302(a)(1), for transacting business in New York, plaintiff was permitted to conduct discovery to ascertain
whether another party's substantial business activities within the state as the agent of the Panamanian corporation would
justify the application of the long-arm statute.

Third Party British Underwriter Subject to
Personal Jurisdiction in New York State

In Landoil Resources Corp. v. Alexander & Alexander Serv., 720 F. Supp. 26, [DRO] 1990 AMC 1517 (S.D.N.Y. 1989)
, third party defendants British underwriters were held subject to personal jurisdiction because they were doing business
in New York within the meaning of New York's long-arm statute, CPLR § 301. The administrative department of the
Corporation of Lloyd's of London, of which the underwriters were members, maintained an office in New York and
administered a substantial fund held in trust as security for policies issued to American insureds. Although the
underwriters neither directly deposited into nor directly drew from the fund, a portion of their premium income derived
from United States underwritings was deposited in the fund through complex arrangements. More importantly, the fund
enabled the underwriters to subscribe insurance policies from New York brokers and companies who were prohibited
by New York law from placing insurance with an unauthorized alien insurer unless it has been ascertained that such
insurer maintained a trust fund at a New York bank as security for the the insured.

Vessel's Port Calls Are Not Sufficient Contacts

In Nicolaisen v. Toei Shipping Co., 722 F.Supp. 1162, 1989 AMC 2511 (D.N.J. 1989) , aff'd, 887 F.2d. 262, 1989
AMC 2987 (3d Cir. 1989) , plaintiff could not meet the burden of demonstrating sufficient contacts between the forum
and the defendant for the purpose of establishing the court's general jurisdiction over defendant shipowner by merely
relying on the fact that the chartered vessel made seventeen calls at New Jersey ports in four years, where the calls were
"haphazard and fortuitous rather than continuous and systematic" and the owner lacked control over where the ship
would make port under the terms of the charter agreement. Although the time charterer of the vessel had an office in
New Jersey, defendant's dealings with it did not constitute a sufficient basis for the court's exercise of general
jurisdiction, since the charter was negotiated in New York and the agreement contained a New York choice-of-law
clause. Such facts did not suggest that defendant purposely availed itself of the privilege of conducting business in New
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Jersey or should reasonably have expected to be brought into court there.

No Personal Jurisdiction Over Defendant in Alabama Court in Action Arising From Accident in New York

In an action for personal injuries sustained in an accident in New York, the issue was whether the Louisiana court could
exercise personal jurisdiction over a New York defendant that had recruited Louisiana residents to work on its vessels in
New York. The court in Naquin v. Moran Towing & Transp. Co., 1992 AMC 735 (La. Ct. App. 1991) found that there
were insufficient contacts between the defendant, the cause of action, and the State of Louisiana, and dismissed for lack
of personal jurisdiction. The defendant did not interview the plaintiff in Louisiana, the contract of employment was not
perfected until plaintiff arrived in New York, the accident occurred in New York harbor, and defendant had not
advertised for employees in Louisiana over a length of time. Because the Louisiana long-arm statute extended personal
jurisdiction to the federal constitutional limits of due process, the court applied the federal standard and determined that
the defendant had not purposefully established minimum contacts with Louisiana. The court also relied on two recent
federal cases that had found the defendant not subject to personal jurisdiction in Louisiana in employee recruitment
situations.

Foreign Corporation's Recruitment Activity in Mississippi Constitutes "Doing Business" Under Long-Arm
Statute

American seaman sued foreign employer for injuries he sustained aboard an American corporation's rig anchored off the
coast of the United States Arab Emirates. Employer appealed district court's denial of its motion to dismiss, arguing that
Mississippi's long-arm statute did not confer jurisdiction. In Coats v. Penrod Dirlling Corp., 5 F.3d 877, 1994 AMC
826 (5th Cir. 1993) , cert. denied, 510 U.S. 1195, 114 S.Ct. 1303, 127 L.Ed.2d 654 (1994) , the Fifth Circuit
determined that defendant's recruitment and hiring activities in Mississippi constituted "doing business" under the
statute. Moreover, these activities satisfied the statute's nexus requirements since the recruiting efforts resulted in
plaintiff's employment with defendant, and plaintiff sustained his injuries while employed.

Allision With Fixed Gas-Production Rig Located on Outer Continental Shelf Lands Falls Under Adjacent
State's Long-Arm Statute

In vacating its prior dismissal of defendant shipowner, the district court in Gemini Navigation, S.A. (Liberia),
Limitation Proceedings M/V Grace, 1996 AMC 1950 (S.D. Tex. 1996) , held that Texas' long-arm statute conferred
specific jurisdiction over defendant vessel and its owners for damages stemming from allision with plaintiff's
gas-production rig located approximately 25 miles off the coast of Texas. The court found that, under both admiralty
law and the Outer Continental Shelf Lands Act, an allision with the rig in the instant case should be considered within
Texas' jurisdiction. Also, the sufficient contacts requirement supported jurisdiction given that defendant's business
necessitated that it enter Texas ports on several occasions.

Personal Jurisdiction Conferred Based Upon "Substantial Revenue" Requirement of Maryland's Long-Arm
Statute

Plaintiff, a foreign corporation, brought suit in Maryland federal court to recover for damages to its slitting machine
allegedly caused by Chicago-based exporter's negligence in packaging and labeling the machine in Chicago. In denying
defendant's motion to dismiss for lack of personal jurisdiction, the district court in Sony Chemicals Europe v. M/V
Ingrita, 1996 AMC 418 (D. Md. 1995) , found that Maryland's long-arm statute conferred jurisdiction on the court.
Defendant, which derived 97% of its revenue through packing goods for international export, allocated 10-15% of its
shipments through the Port of Baltimore. This comprised "substantial revenue," a requirement unde the Maryland
long-arm statute for personal jurisdiction. Moreover, defendants were aware that persons in Baltimore would use or rely
on the packaging instructions. Additionally, exercise of personal jurisdiction did not violate due process: defendant
could reasonably anticipate being haled into court in Baltimore, and notions of substantial justice and fair play were not
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transgressed.

Foreign Freight Forwarder's Conduct Insufficient Contact to Establish Personal Jurisdiction Under South
Carolina Long-Arm Statute

Chilean freight forwarder moved to dismiss Chilean shipper's indemnity action against U.S. recovery of costs for clean
up of spilled magnesium phosphate, arguing that the District of South Carolina lacked personal jurisdiction. Under
South Carolina's Long-Arm Statute, §§ 36-2-801 to 809, a court may exercise personal jurisdiction over non-resident
defendants in suits arising from sufficient contacts with the state. The statute outlines specific categories of such
conduct. In United States v. M/V Santa Clara I, 859 F.Supp. 980, 1995 AMC 990 (D.S.C. 1994) , the court concluded
that the freight forwarder's conduct did not fall within any of these categories, thereby forcing dismissal of shipper's
complaint. Freight forwarder had provided all of its services in Chile prior to the cargo's departure and long before the
spill.

Cypriot Vessel Did Not Conduct Sufficient Business in Texas to Satisfy Requirements of Long-Arm Statute

Next friend of employee filed suit against employer after seaman was injured while ship was anchored off the coast of
Texas. Defendant moved to dismiss plaintiff's action for lack of jurisdiction. In Silva v. Holman Shipping, Inc., 1995
AMC 904 (S.D. Tex. 1994) , the court granted defendant's motion. The Cypriot-flagged and registered vessel did not
maintain sufficient contacts with the state to constitute "doing business" as the Texas long-arm statute required. She
operated under a time-charter and did not run regular linear service to the United States. The court further reasoned that
the seaman, a citizen of the Philippines, could reasonably pursue remedies there.

Voyages to Alaskan Ports Sufficient to Assert Specific Jurisdiction

Seaman, injured on board vessel bound for but still outside Alaska, sued employer for damages under the Jones Act, 46
U.S.C.app. § 688(a). Defendant-employer moved to dismiss for lack of personal jurisdiction. In Penny v. United Fruit
Co., 869 F. Supp. 122, 1995 AMC 652 (E.D.N.Y. 1994) , the court granted the motion, determining that long-arm
jurisdiction only exists if defendant has both national contacts and is subject to the jurisdiction of the state in which the
district court has both national contacts and is subject to the jurisdiction of the state in which the district court sits.
Under New York law, CPLR §§ 301 and 302 confer jurisdiction in such instances. Since defendants did not conduct
business in the state of New York at the time plaintiff bought suit, § 301 did not provide a basis for jurisdiction.
Additionally, even though the court determined that the injury occurred when plaintiff's husband grew ill (after he
retired and was living in New York), defendants could not have foreseen that exposing seaman to asbestos would cause
him to develop cancer and die in New York. Therefore, plaintiff failed to establish jurisdiction under § 302 as well.

Authorization of Agent to Negotiate Charter Party is Sufficient Contact

After compensating cargo owner for shortfall allegedly incurred during shipment, insurer commenced lawsuit against
shipper. Defendant moved to dismiss for lack of in personam jurisdiction. In Gulf Union Insurance Co. v. Bella
Shipping Co. Ltd., 1994 AMC 2965 (S.D.N.Y. 1994) , the court determined that defendant became subject to New York's
jurisdiction by the actions of its agent. Defendant commissioned a New York broker to negotiate the charter party for
the voyage at issue. This conduct created sufficient contact to establish New York long-arm jurisdiction.

Insurance Brokering Insufficient Contact to Establish Jurisdiction in Alabama

English insurance broker moved to dismiss American yacht owner's claim for loss of vessel, which burned and sank
while moored in Yugoslavian port. In Baumhauer v. Groves, John & Westrup, Ltd., 844 F. Supp. 719, 1994 AMC 1268
(S.D. Ala. 1993) , the court applied Alabama law to determine that it did not have personal jurisdiction over plaintiff's
claim. Under Alabama's interpretation of its long-arm statute, an assertion of personal jurisdiction must satisfy federal
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due process analysis. In the instant case, defendant's contact with the district consisted only of sending policies to and
receiving premiums from the American yacht owner, insufficient contact to establish personal jurisdiction. Moreover,
the insured risk, plaintiff's yacht, was located abroad and not within Alabama as the statute required.

Advertising Not Substantial Contact to Support Personal Jurisdiction

Plaintiff sued cruise line in the District of Columbia for negligence based on events that did not take place there.
Defendant filed motion to dismiss for lack of personal jurisdiction. In Goodman v. Carnival Cruise Lines, 19 F.3d
1008, 1994 A.M.C. 1991 (D.C. Super. Ct. 1990) , the court determined that defendant's advertising efforts within the
region did not constitute such substantial and pervasive contact to support jurisdiction as required by the District's
long-arm statute. Since the advertisements were unrelated to plaintiff's cause of action, establishment of jurisdiction
required plaintiff to demonstrate a fairly extensive connection between the corporation and the District. Plaintiff failed
to meet this burden forcing the court to grant defendant's motion to dismiss.

[3] Proper Forum.

Washington "Unreasonable" Forum for Resolution of Dispute Between Foreign Parties Over Collision in
Egyptian Waters The Ninth Circuit Court of Appeals in

Amoco Egypt Oil Co. v. Leonis Navigation Co., 1 F.3d 848, 1993 AMC 2133 (9th Cir. July 28, 1993) determined that
a Washington district court lacked general jurisdiction over a Manila-based owner of a vessel that allided with an oil
platform in Egyptian waters. In applying the two-pronged due process test for personal jurisdiction, the court
emphasized the failure to meet the reasonableness requirement and found it unnecessary to consider whether minimum
contacts existed. In denying jurisdiction, the court weighed the following factors: burden on defendant (adjudication in
Washington for Manila-based defendant would create considerable burden), consideration of foreign nation's
sovereignty (court more reluctant to exercise jurisdiction over a party based in a foreign nation), forum state's interest
(Washington had no interest in foreign vessel carrying foreign cargo), site where more efficient resolution may be
obtained (Egypt is where the injury occurred and where evidence is located), and existence of an alternative forum
(plaintiff failed to prove the unavailability of an alternative forum). On balancing the above factors, the court dismissed
the case.

Minnesota District Court Lacks Personal Jurisdiction Over Dispute Between Florida Shipyard and Minnesota
Resident

In Jarvis & Sons, Inc. v. Freeport Shipbuilding, 966 F.2d 1247, 1993 AMC 554 (8th Cir. 1992) , the Eighth Circuit
Court of Appeals determined that Minnesota federal courts lacked personal jurisdiction over defendant Florida shipyard
where a disputed contract between defendant and Minnesota resident was "negotiated, executed and performed in
Florida." The court of appeals concurred with the lower court's finding that the minimum contacts necessary to obtain
the Florida defendant were non-existent. In addition, the plaintiff failed to persuade the court that the defendant
purposely availed itself to Minnesota law, noting that the plaintiff solicited the bid from the defendant.

Canadian Defendant's Motion to Dismiss Based on Improper Jurisdiction Denied

The District Court for the Northern District of California concluded in United Kingdom Mut. Steamship Assurance
Assoc. v. Continental Maritime, 1993 AMC 542 (N.D. Cal. 1992) that California had specific jurisdiction over
third-party defendant, a Canadian company, thus denying its motion for dismissal. The court concluded that the
defendant's forum related activities, which consisted of consultation during the repair of a vessel, purposely availed it to
the privileges and obligations of California law. In addition, the court concluded that the reasonableness requirements of
specific jurisdiction favored denial of dismissal. In accordance, the district court refused to apply the Canadian court's
stay regarding this action, explaining that the interests of the American litigants would be adversely affected.
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Texas "Open Courts" Statute Not Preempted by Federal Forum Non Conveniens Doctrine

Plaintiff's husband was accidentally killed while repairing defendant's ship in Singapore. Plaintiff and her husband were
both residents of Singapore. After the action was dismissed in federal court on the basis of forum non conveniens, the
trial court dismissed the action on the ground that the Texas "open courts" statute was preempted by federal maritime
law. On appeal, it was held that the federal forum non conveniens doctrine could not determine whether the Texas court
was a proper forum for plaintiff's claim arising in Singapore, because of the Texas "open courts" statute. The Texas
legislature abolished the doctrine of forum non conveniens in death or personal injury actions arising outside the state,
where the law of the foreign state permits the action to be brought, the action is begun within the Texas statute of
limitations, and the country has an equal rights treaty with the United States on behalf of its citizens. The court in Choo
v. Exxon Corp., 1992 AMC 744 (Tex. App. 1991) reversed and remanded for the trial court to determine whether
plaintiff's claim met the requirements of the Texas "open courts" statute.

Louisiana Law Displacing the Doctrine of Forum Non Conveniens Not Preempted By Federal Law

Plaintiff, who was injured while working as a seaman aboard a tug, brought suit under the Jones Act, 46 U.S.C. app. §
688(a), and the "saving to suitors clause," against his employer in Louisiana state court. Subsequently, the district court
dismissed plaintiff's claim under the doctrine of forum non conveniens, which the Louisiana Court of Appeals for the
Fourth District affirmed, and the State Supreme Court reversed. In American Dredging Co. v. Miller, 510 U.S. 443,
114 S.Ct. 981, 127 L.Ed.2d 285, 1994 AMC 913 (1994) , the United States Supreme Court affirmed the Louisiana
Supreme Court's decision that federal maritime law did not preempt a Louisiana law which rendered forum non
conveniens unavailable in Jones Act cases brought in Louisiana state courts. A majority of the Court ruled that the
doctrine was not a "characteristic feature" of admiralty law as enunciated in Southern Pacific Co. v. Jensen, 244 U.S.
205, 37 S.Ct. 524, 61 L.Ed. 1086, 1996 AMC 2076 (1917) . The Court noted that the doctrine, which originated from
Scottish estates cases, was not exclusive to admiralty cases. Further, the Court dismissed concerns that the Louisiana
law interfered with a uniform application of the doctrine in maritime law. The issue in the instant case differed from
prior Supreme Court decisions in two respects. First, the forum non conveniens doctrine confers a procedural, as
opposed to a substantive, right. As such, it is merely a rule regarding venue, to which state courts are not bound.
Second, application of the doctrine is not likely to lead to uniform results. Because application of the doctrine is fact
specific, predictability is practically unattainable. In closing, the Court limited its decision to cases involving domestic
parties, urging that it should not be interpreted more broadly.

District Court Did Not Err in Dismissing Action Under Doctrine of Forum Non Conveniens Given Potential Delay
Under Indian Judicial System

In Bhatnagar v. Surrenda Overseas Ltd., 52 F.3d 1220, 1995 AMC 1716 (3d Cir. 1995) , the appellate court upheld the
district court's denial of defendant's motion to dismiss on grounds of forum non conveniens, thereby permitting injured
minor's suit for damages. While defendants indicated that India's legal system could act as an alternative forum, the
likelihood of extreme delay in adjudicating the instant case possibly up to a quarter of a century prevented a dismissal.
In citing Piper Aircraft Co. v. Reyno, 454 U.S. 235, 102 S.Ct. 252, 70 L.Ed.2d 419, 1982 AMC 214 (1981) , the
appellate court reasoned that such an egregious delay would render application of the doctrine "clearly inadequate."
However, the decision did not necessarily render India's judicial system per se inadequate. Rather, defendant failed to
meet the burden that India provided a suitable alternative forum.

Clear and Unambiguous Forum-Selection Clause Upheld

Plaintiff initiated suit in the Southern District of New York against Greek cruise ship owner and New York-based cruise
line for injuries she sustained while on a South American cruise. In Effron v. Sun Line Cruises, 67 F.3d 7, 1996 AMC
253 (2d Cir. 1995) , the appellate court, inter alia, reversed the lower court's denial of shipowner's motion to dismiss,
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and remanded cruise line's motion for summary judgment. The passage ticket clearly and unambiguously communicated
to plaintiff that suits against the shipowner must proceed in Athens. Further, the forum-selection clause did not violate
any notions of fairness as delineated in Carnival Cruise Lines, Inc. v. Shute, 499 U.S. 585, 111 S.Ct. 1522, 113
L.Ed.2d 622, 1991 AMC 1697 (1991) : there was no evidence that plaintiff acquiesced to the clause through fraud or
overreaching, that the objective of the clause was to discourage claims from injured passengers, or that a Greek court
would provide her an unfair hearing. Moreover, given the passengers' numerous states and countries of origin,
supplying a single forum in the shipowner's home country was reasonable. Also, there was no evidence that she would
be burdened heavily by enforcement of the forum-selection clause.

Nationwide Contacts Sufficient to Constitute Personal Jurisdiction Under Federal Rule of Civil Procedure
4(k)(2)

In Nissho Iwai Corp. v. M/V Star Sapphire, 1996 AMC 509 (S.D. Tex. 1995) , the district court found personal
jurisdiction over foreign defendants although damage to cargo had no relationship with Texas. In denying defendants'
motion to dismiss, the court considered Fed. R. Civ. P. 4(k)(2), which confers personal jurisdiction if a party makes
sufficient contacts within the United States as a whole, but insufficient contacts in any particular state. The court found
that these defendants managed three ships that have traveled to the United States (in one instance, seventeen times),
paid vessel's American suppliers, entered into long-term pool agreement with investors, and shared profits from their
operations. This conduct comprised systematic continuous contacts as required under Rule 4(k)(2).

Texas State Supreme Court Extends American Dredging to International Parties

Plaintiff's husband was killed while working on board defendant's vessel in Singapore. Plaintiff brought claims under
the Jones Act (46 U.S.C. app. § 688), the Death on the High Seas Act (46 U.S.C. app. §§ 761-67), general maritime law,
and Texas wrongful death and survival statutes in the Southern District of Texas. The federal court found all but the
state wrongful death claim inapplicable, and dismissed the state claim on forum non conveniens grunds. Plaintiff
brought suit in Texas state court, which the trial court subsequently dismissed. The court reasoned that the federal forum
non conveniens doctrine preempted the Texas "open courts" statute, allowing adjudication of wrongful death actions
arising outside the state. The state court of appeals reversed. In affirming the appellate court ruling, the Texas State
Supreme Court in Exxon Corp. v. Chick Kam Choo, 881 S.W.2d 301, 1995 AMC 1792 (1994) , withdrew its prior
decision, 1992 AMC 744 , in light of American Dredging Co. v. Miller, 510 U.S. 443, 114 S.Ct. 981, 127 L.Ed.2d
285, 1994 AMC 913 (1994) . Although the U.S. Supreme Court limited its decision to cases involving domestic parties,
the Texas Court extended American Dredging to international parties, arguing that international commerce and foreign
relations would only be minimally affected.

b. Pleadings, Motions and Orders.

[1] Time For Filing.

Timeliness of Payment of LHWCA Benefits Governed by Fed. R. Civ. P. 6(a)

Plaintiff sought a 20% late penalty pursuant to the Longshore and Harbor Worker's Compensation Act, 33 U.S.C. §
914(f), where defendant's payment of plaintiff's compensation benefits arrived on December 15 after the administrative
law judge ordered the payment on December 2. The issue was whether § 914(f)'s requirement of payment within 10
days after becoming due included weekends. The Fifth Circuit in Quave v. Progress Marine, 912 F.2d 798, [DRO]
1991 AMC 2408 (5th Cir. 1990) , cert. denied, 500 U.S. 916, 111 S.Ct. 2012, 114 L.Ed.2d 99, 1991 AMC 2703 (1991)
held that Fed. R. Civ. P. 6(a) governs a penalty assessment under § 914(f), therefore excluding weekends and legal
holidays from calculation when the period of time prescribed is less than 11 days. The Fifth Circuit therefore affirmed
the district court's determination that the payment received on December 15 was timely.
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Identity of Interests Allows Relation Back

In B.S. Livingston Export Corp. v. M/V Ogden Fraser, 727 F. Supp. 144, 1990 AMC 588 (S.D.N.Y. 1989) , the District
Court for the Southern District of New York held that COGSA and state common law claims against third-party
defendant shipowner for losses of cargo were maintainable even though the claims accrued eight years before they were
amended by third-party plaintiff to include the shipowner. Pursuant to Fed. R. Civ. P. 15(c), the amended pleading is
allowed to relate back to the original, timely-filed, cross-claim where the following factors were satisfied, namely, (1)
the alleged transactions in the original and amended cross-claims were nearly identical; (2) defendant shipowner
received imputed notice by virtue of an identity of interests with the original defendant shipping company; and (3)
plaintiff failed to timely add defendant only because the fact that defendant and the original third-party defendant were
identical was established after the resolution of a pending case during which the current litigation was stayed.

Late Jury Demand Permitted

Although plaintiff in a removal case failed to comply with the time limits for a jury demand under both Connecticut and
federal practice, circumstances required the court to exercise its discretion pursuant to Fed. R. Civ. P. 39(b) and allow a
jury trial. The pending action was a personal injury case, traditionally tried by a jury, and defendant had not stated
precisely in what manner it would be prejudiced if the court granted plaintiff's untimely request for a jury trial. Thus, the
court in Wysowski v. Sitmar Cruises, 127 F.R.D. 446, 1989 AMC 1446 (D. Conn. 1989) found that any arguable
prejudice resulting therefrom could be mitigated by allowing defendant to conduct whatever additional discovery it
required.

Complaint Amended to Include U.S. as Defendant Dismissed as Time-Barred

Several years after filing suit against the operator of a Navy vessel, an injured seaman attempted to amend his complaint
to include the United States as a defendant. In Wilson v. United States, 1994 AMC 2074 (1st Cir. 1994) , the Court of
Appeals affirmed the district court's dismissal of this claim as time-barred. Since plaintiff failed to exercise due
diligence, the court refused to apply the equitable tolling principle. Additionally, since plaintiff did not satisfy the
mechanical requirements of Fed. R. Civ. P. 15(c)(3), his amended complaint did not "relate back" to the filing of his
original complaint.

Federal Rules of Civil Procedure 9(h) and 14(c) Do Not Circumvent COGSA's One-Year Statute of Limitations

Plaintiff initiated suit claiming that defendant delivered plaintiff's cargo in a damaged condition. Subsequently,
defendant brought a third-party complaint against the shipowner, alleging that the shipowner retained control of the
vessel pursuant to the time charter party agreement, and should thus be held liable to plaintiff. In Marubeni America
Corp. v. M/V Ohfu, 1996 AMC 1051 (S.D.N.Y. 1996) , the district court granted in all respects the shipowner's motion to
stay and/or dismiss the action. Defendant and shipowner expressly agreed to arbitrate any discrepencies in London,
defendant's attempt to obtain judgment against the shipowner directly for plaintiff under Fed. R. Civ. P. 9(h) and 14(c)
nothwithstanding. The court noted that COGSA's one-year statute of limitations barred plaintiff from seeking recovery
from the shipowner. Further, Fed. R. Civ. P. 15(c) did not save defendant's contention that its action served as an
amendment to plaintiff's complaint relating back to the time of filing suit.

[2] Laches.

Factors To Consider Before Allowing Defense

In Thorsteinsson v. M/V Drangur, 891 F.2d 1547, 1990 AMC 2478 (11th Cir. 1990) , the Eleventh Circuit Court of
Appeals reversed an order granting summary judgment in an action by seamen to assert liens against a vessel sold in a
judicial sale held in Iceland. The court ordered the district court to determine when each seaman learned of the sale,
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what remedies were available in Iceland once they knew of the proceedings, whether they were aware and had the
opportunity to take advantage of the remedies available to them, whether they could have acted to protect their claims
prior to the sale of the vessel to defendant, whether the law obligated them to file their claims earlier than when these
claims actually were filed and finally, whether the delay caused actual prejudice to the opposing party.

Amendment of Answer Permitted To Add Counterclaim

In an action against the owners and operators of a vessel for fire damage to the cargo of bananas, the defendants moved,
pursuant to Fed. R. Civ. P. 15(a), to amend their answer to add a counterclaim of negligence against the shipper for
permitting stowaways to board the vessel and cause the fire. The court in United Brands Co. v. M/V Isla Plaza, 770 F.
Supp. 220 (S.D.N.Y. 1991) held that the counterclaim would not be barred by laches, even though six years had elapsed
since the suit began, since the suit had been on the suspense docket at the request of all parties for three years and seven
months, it was only recently, after the resumption of discovery, that the moving defendants became aware of the
counterclaim, and it was not shown that shipper would be unfairly prejudiced by allowing the moving defendants to
proceed with their counterclaim.

Late Filed Lien Claim Against
Bona Fide Purchaser Barred

In Induron Corp. v. M/V Aigianis, 1990 AMC 1398 (D.N.J. 1989) , the court held it is reasonable for the purchaser of a
vessel to rely on the written representations of the seller that the vessel is free of all liens. The new owner is then
considered to be a bona fide purchaser without notice. An in rem claim by a pier owner against the vessel which struck
the pier was barred by laches because the action was not brought for five years and the pier owner did not meet its
burden of establishing that there was no prejudice to the bona fide purchaser of the vessel.

Defense of Laches Rejected Due to the Egregious Character of the Alleged Wrongful Conduct

In a memorandum opinion, the district court in Guenther v. Sedco, Inc., 866 F. Supp. 786, 1995 A.M.C. 1083 (S.D.N.Y.
1994) denied the defendant's defense of laches. Plaintiff brought this class action on behalf of 245 seamen asserting that
the defendant employer improperly withheld 10% of their wages under a fraudulent "Tax Equalization System." The
court refused to delve into the various grounds for allowing the defense of laches, instead asserting that the alleged
fraud was so egregious the importance of its prosecution would outweigh any hardship the defendant might suffer due
the plaintiff's delayed filing of the lawsuit.

Laches Not Applicable Where the United States Remained Inactive for Only 24-27 Months

Plaintiff-shipowner brought suit to enforce a charter lien on subfreights against the United States as shipper. In
Hornbeck Offshore Operators, Inc. v. Ocean Line of Bermuda, Inc. and the United States of America, 1994 AMC 1716
(E.D. Va. 1994) , the district court ruled that the federal setoff statute, 31 U.S.C. § 3728, allowed the federal government
to setoff its own claims against the charterer, despite plaintiff's contention, inter alia, that laches and equitable
subordination applied. The district court noted that, unlike Florida Bahamas Lines v. Steel Barge "Star 800" of Nassau,
433 F.2d 1243, 1970 AMC 2189 (5th Cir. 1970) , where defendant was inactive for 41 months, the United States
remained inactive for substantially less time (24-27 months). Moreover, the present case did not involve competing
maritime liens, but rather a setoff claim. As such, laches did not apply. Also, the evidence did not indicate that the
government engaged in inequitable conduct, nor that it received any unfair advantage in waiting to assert its rights
sooner, thereby eliminating plaintiff's subordination argument.

[3] Defenses and Objections.

Defense of Lack of Personal Jurisdiction Not Waived by Failure To Answer
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In a longshoreman's action for injuries sustained while discharging cargo from a barge which defendant stevedore had
loaded in an allegedly negligent manner, the court in Couch v. Cro-Marine Transp., Inc., 769 F. Supp. 285, 1991 AMC
1680 (C.D. Ill. 1991) found that defendant did not waive its lack of personal jurisdiction defense under Fed. R. Civ. P.
12(h) by its failure to answer or by the passage of time. In addition, such defense was not waived by the passive
participation of defendant's counsel in discovery proceedings, especially since the attorney specifically noted during the
taking of plaintiff's deposition that defendant intended to object to personal jurisdiction.

[4] Amended and Supplemental Pleadings.

Motion To Amend Complaint Denied Based Upon
Exclusivity Provision in Suits in Admiralty Act

After plaintiff was injured while working on a public vessel for a private company, she brought a suit against the United
States under the Public Vessels Act, 46 U.S.C. § 781. She subsequently sought to amend her complaint to add her
employer as a defendant in the suit. The court in Domantay v. United States Dept. of Navy, 785 F. Supp. 974, 1992
AMC 1856 (M.D. Fla. 1992) denied plaintiff's motion to amend the complaint, finding that plaintiff's employer could
not be a party defendant to the action based upon the exclusivity provision in the Suits in Admiralty Act, 46 U.S.C. §
741, which is incorporated by the Public Vessels Act. Even if plaintiff's employer was acting as an agent of the United
States, the exclusivity provision precludes recovery against an agent of the United States where a remedy is available
against the United States.

Additional Plaintiffs Permitted Pursuant to Fed. R. Civ. P. 15(c)

Under Fed. R. Civ. P. 15(c), an amended complaint relates back to the date of the original complaint for statute of
limitations purposes, if sufficient notice and identity of interests can be demonstrated. The rule permits parties to be
added after the statute of limitations has expired, and there is no need for the additional parties to have a legal or
familial relationship with the original plaintiff. In In re Glacier Bay, 746 F. Supp. 1379, 1991 AMC 739 (D. Alaska
1990) , a class action based upon a vessel's oil spill, the court found that defendants had sufficient notice of claims by
the additional plaintiffs, since the original complaint stated that everyone participating in the local fishing industry was
a potential plaintiff. The court also found a sufficient identity of interests between the original plaintiffs and the new
plaintiffs to justify the application of the rule.

Plaintiff Permitted To Amend Claim in Bankruptcy Proceeding by Increasing Damages Sought

In a shipowner's bankruptcy proceeding, plaintiff, an injured seaman, sought to amend his original claim by increasing
the amount of damages which he allegedly sustained. The defendant objected to the amendment, contending that it
represented a new and different claim that would cause that party prejudice if permitted. A bankruptcy court will allow
a claim to be amended if the amendment does not seek recovery on a new or different claim, absent overriding equitable
concerns. In the instant case, In re McLean Indus., Inc., 121 B.R. 704, 1991 AMC 1348 (Bankr. S.D.N.Y. 1990) , the
court also applied the similar test found in Fed. R. Civ. P. 15(a), which permits an amended complaint where the
original pleading gives notice of the occurance which resulted in the plaintiff's cause of action in the amended
complaint, as long as the opposing party is not substantially prejudiced by the amendment. Since plaintiff's amended
claim arose from the same set of facts as the original claim, the only difference being the amount of damages alleged
suffered and a concomitant increase in the compensation being sought, plaintiff's motion to amend the complaint was
granted.

Unduly Prejudicial Amendment to Complaint Disallowed

In Underwriters v. Nautronix, Ltd., 1996 AMC 1566 (5th Cir. 1996) , the Court of Appeals held that the trial court erred
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in granting plaintiff's motion to substitute its name in the complaint. Since the originally-named plaintiff was a real
party in interest, the trial court was not required by Fed. R. Civ. P. 17 to permit the amendment. consequently, the trial
court possessed discretion to decide whether or not to grant the motion to amend. However, this discretion is not
absolute; denial is required when allowing the amendment would cause undue prejudice to the opposing party. In this
case, the district court abused its discretion by granting the amendment, effectively barring defendant from bringing
subsequent claims.

Complaint Amended after Expiration of Statute of Limitation -- Still Timely

Ill passengers filed suit against cruise line for malicious failure to provide a safe vessel. Passengers subsequently
dismissed their complaint, based on faulty advice, and then amended it, renaming the same defendant. Although the
statute of limitations had run in the meantime, the court in Adler v. Royal Cruise Line, Ltd., 1996 AMC 1349 (N.D. Cal
1996) , determined that the suit was still timely. Plaintiffs' mistake if identify constituted inadvertence, into strategy.
Therefore, the second amended complaint related back to the first filing.

c. Counterclaims and Cross-Claims.

[1] Partial Summary Judgment.

Claims Need Not Be Resolved Simultaneously

Upon dismissing a shipper's action against an ocean carrier for damages to its cargo during shipment pursuant to the
parties' stipulation, the Ninth Circuit Court of Appeals in Genetics Int'l v. Cormorant Bulk Carriers, Inc., 1989 AMC
1725 (9th Cir. 1989) affirmed summary judgment for the carrier on its counterclaim for unpaid freight on a later
shipment, despite plaintiff's argument that its claim was still pending in state court and state law permitted a setoff.
Substantive rules of maritime law applied once admiralty jurisdiction was established, regardless of whether plaintiff
chose to pursue its claim in federal or state court (citing 1 Benedict on Admiralty §§ 181 -182, p. 12-4). In the absence
of a contractual term to the contrary, freight was due and payable upon delivery regardless of any claims the consignor
or buyer might have for shortage or cargo damage on that shipment. Further, there was no authority suggesting that
offset was appropriate where the damage was sustained in an entirely different transaction, as in the instant case.

[2] Security.

Abuse of Discretion by Court in
Setting Amount of Countersecurity

In Afram Lines Int'l, Inc. v. M/V Capetan Yiannis, 905 F.2d 347, 1990 AMC 1853 (11th Cir. 1990) , the Eleventh
Circuit Court of Appeals confirmed that a district court has broad discretion in determining whether and in what amount
countersecurity shall be posted. The district court's order, however, was vacated for abuse of discretion where it
required plaintiff to post countersecurity in an amount unreasonably high as compared to the security posted by the
defendant on the original claim. The plaintiff did not seek, by posting of countersecurity, to release any of its property
from defendant's custody and the defendant could not itself have commenced an action against the plaintiff either in rem
or quasi in rem.

Failure To Post Counter Security

In Yacht Basin, Inc. v. M/V Gray Mist II, 1990 AMC 2674 (S.D. Fla. 1990) , defendant's motion to dismiss was granted
and plaintiff's complaint was dismissed with prejudice where plaintiff had failed to post the counter security on
defendant's counterclaim within three months as required by the court. Supplemental Rule E(7) requires security to be
posted on a counterclaim, and Fed. R. Civ. P. 41(b) permits a party to move for dismissal of an action for failure to
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comply with a rule or court order.

d. Parties.

[1] Capacity To Sue or Be Sued.

Lessee of Dock Denied Claim for Damages Resulting from Allison

Plaintiff, lessee of a portion of a dock that was damaged when defendant's vessel allided with it, was denied damages in
an affirming opinion by the court of appeals in IMTT-Gretna v. Robert E. Lee SS, 993 F.2d 1193, 1993 A.M.C. 2473
(5th Cir. 1993) , reh'g denied, 999 F.2d 105, 1994 A.M.C. 856 (5th Cir. 1993) , cert. denied, 510 U.S. 1072, 114 S.Ct.
880, 127 L.Ed.2d 75 (1994) . The court explained that in order for the defendant lessee to claim a loss, it must show that
it possessed a proprietary interest in the dock. Such an interest hinged on whether the plaintiff exercised "actual
possession or control, responsibility for repair [and] maintenance." In this instance, plaintiff failed to persuade the court
that it possessed such an interest.

Union Lacked Standing To Seek Judicial Review of Government's Failure To Stop Operation of Carriers

In District 2, Marine Engineers Beneficial Assoc. v. Burnley, 936 F.2d 284 (6th Cir. 1991) , the Sixth Circuit Court of
Appeals affirmed the dismissal of an action seeking judicial review of the Government's failure to stop the operation in
the "coastwise trade" of six privately owned bulk carriers that had allegedly been "sold foreign" within the meaning of a
Jones Act proviso codified at 46 U.S.C. § 883. The plaintiff union had no standing to seek judicial review because the
injury alleged, the hiring of Americans not represented by the union, was not within the zone of interests protected by
the Jones Act proviso, which was designed to protect American ships, shipbuilders, and seamen from foreign
competition.

[2] Joinder of Parties, Impleader and Interpleader.

Rights Determined Notwithstanding State Interest

In Sindia Expedition, Inc. v. Sindia Wreck, 895 F.2d 116, 1990 AMC 305 (3d Cir. 1990) , plaintiff's admiralty claim
against a sunken wreck off the New Jersey coast was found by the Third Circuit Court of Appeals to be a genuine
admiralty in rem action and, therefore, not barred by the eleventh amendment even though the State also asserted an
interest in the wreck. Plaintiff did not seek to obtain jurisdiction over the State for purposes of money damages but
merely claimed an ownership interest under the law of finds and sought to enforce a lien against the ship under salvage
law. Furthermore, the State was not an indispensable party under Fed. R. Civ. P. 19(a)(1) since a complete
determination of possession or salvage rights among the intervenors and the plaintiff could be made without the State.
The possibility that a successful party in this action might have to defend its rights to the wreck in a subsequent suit
brought by the State did not make the State a necessary party to this action. Lastly, the failure to join the State as a party
did not trigger a Rule 19(b) dismissal. The State was not a "person" within the meaning of Rule 19(a)(2)(i) since it
could voluntarily enter the litigation in order to protect its rights at any time.

Shipyard's Motion To Dismiss For Falure To Join
Absent Parties Denied by District Court

The insurer of a cruise line brought an action against a shipyard to recover the amount of money it paid to the insured
for lost revenues due to the shipyard's allegedly faulty repairs which resulted in cancelled cruises. In United Kingdom
Mut. S.S. Assurance Ass'n v. Continental Maritime of San Francisco, Inc., 1992 AMC 648 (N.D. Cal. 1991) , the district
court denied the shipyard's motion under Fed. R. Civ. P. 19 to dismiss for failure to join as plaintiffs the cruise line and
other insurers that had partially indemnified it for the costs of repairing a particular ship. Although the absent parties
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were persons to be joined if feasible, the court held that the action could proceed in the absence of those parties. Despite
the shipyard's contention that it could be subject to inconsistent claims, the mere possibility of multiple litigation with
inconsistent results does not require joinder of an absent person.

Party Defendant Joined Even Though Diversity Destroyed and Remand to State Court Required as a Result

Where plaintiff was injured when a rope pilot ladder broke, causing him to fall to the deck of a launch, he sought to
amend his complaint to include the nondiverse Virginia Pilot Association ("VPA") as a party defendant. In Coley v.
Dragon Ltd., 138 F.R.D. 460, 1992 AMC 748 (E.D. Va. 1990) , the magistrate found that pursuant to either 28 U.S.C. §
1447(e) or Fed. R. Civ. P. 19(b), the complaint should be amended, which necessitated that the action be remanded to
Virginia state court because of the resulting lack of diversity. Under 28 U.S.C. § 1447(e), which requires remand to state
court in the case of joinder of a nondiverse party, the magistrate found joinder appropriate because plaintiff was not
amending for the purpose of defeating the court's jurisdiction, plaintiff's amendment was not dilatory, plaintiff would be
significantly injured if the amendment was denied, and the interests of judicial economy would be served by permitting
the amendment. The magistrate also found that under Fed. R. Civ. P. 19(b), the VPA was an indispensable party, which
required joinder as a party defendant because the VPA's absence from the proceedings would be prejudicial to plaintiff,
protective measures could not be used to limit the prejudice, any judgment would be inadequate without the addition of
such party, and plaintiff had an adequate remedy against both defendants in state court.

District Court Has Jurisdiction Over Interpleader Action Based on Disputed Right To Take Delivery of Cargo

In Jumbo Navigation, N.V. v. Melchior, 1991 AMC 184 (S.D. Fla. 1990) , plaintiff ocean carrier was entitled to bring
an interpleader action to determine which of two claimants was entitled to receive cargo, where the right to take
delivery under a negotiable bill of lading was disputed. Such disputes are within a district court's admiralty jurisdiction.
The court therefore granted plaintiff's motion for reconsideration, and vacated its previous order of dismissal.

Contract Dispute With Government Subject
to Admiralty Jurisdiction Through Impleader

In General Marine Constr. Corp. v. United States, 738 F. Supp. 586, 1990 AMC 2014 (D. Mass. 1990) , the district
court had jurisdiction over third-party plaintiff United States' complaint against impleader defendant insofar as the
original complaint against the United States was filed under admiralty law. Once a case is properly commenced as an
admiralty matter in district court, related claims fall within the court's subject matter jurisdiction pursuant to Fed. R.
Civ. P. 14(c), even if such claims would otherwise be subject to resolution by a federal contracting officer in accordance
with the procedural scheme established by the Contract Dispute Act of 1978, 41 U.S.C. §§ 601 et seq.

Eleventh Amendment Does Not Preclude Interpleader
To Determine Infringement of Jones Act Claim

A federal district court is not prevented by the eleventh amendment from determining the issue of whether a state
official is infringing on a seaman's federally created right to lost wages pursuant to the Jones Act. In Benders v. Board
of Governors for Higher Educ., 728 F. Supp. 839, 1990 AMC 1304 (D.R.I. 1990) , a seaman was permitted to interplead
the administrator of a state's workmen's compensation fund which had asserted a lien on the seaman's settlement with
the state university which operated the vessel upon which he was injured.

"Loan and Trust Agreement" Between Plaintiff and Its Insurer Concededly Aimed at Circumventing Joinder
Problems Upheld

To circumvent a joinder problem, plaintiff and its insurer entered into a "loan and trust receipt" agreement to cover
plaintiff's loss on equipment damaged by defendant during transport. According to the agreement, plaintiff surrendered
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control of prosecuting the litigation and agreed that any money received from the suit wold be used to repay the loan. In
Acro Automation Systems, Inc. v. Iscont Shipping Ltd., 706 F. Supp. 413, 1994 A.M.C. 1078 (D. Md. 1989) , the district
court upheld the arrangement and refused defendant's motion to add plaintiff's insurance carrier as a real party in interest
pursuant to Fed. R. Civ. P. 17(a). The nature of the agreement would not lead to the possibility of double litigation or
recovery, concerns underlying Rule 17(a). Further, joinder of plaintiff's insurer would provide defendant not additional
defenses not already available. And while the object of the agreement concededly was to avoid joinder problems, the
court found no countervailing Rule 17(a) policy considerations precluding the parties' arrangement, thereby rendering
the issue collateral and irrelevant. Moreover, in reinforcing its decision, the court recognized the possibility that plaintiff
may be prejudiced by allowing joinder: defendant would earn a strategic advantage in letting a jury know of plaintiff's
alternative source of recovery.

e. Discovery.

[1] Compelling Production.

Federal Civil Procedure Rule 60(b)(3) Motion Granted for Failure to Introduce Coast Guard Report

In Schultz v. Butcher, 24 F.3d 626, 1994 AMC 2885 (4th Cir. 1994) , the Fourth Circuit Court of Appeals reversed and
remanded for a new trial to consider improperly withheld evidence. Plaintiff sought recovery for injuries incurred when
the pleasure boat she was on crossed the wake of a large cruise ship. The plaintiff sued both the cruise ship operator and
the pleasure boat owners. The cruise ship operator made a proper request for a Coast Guard report which contained
evidence that the operator of the small craft, and not the operator of the cruise ship was responsible for plaintiff's
injuries. The report was never put forth. The court noted that the report was in the plaintiff's attorney's possession when
requested. While the court recognized the importance of finality of judgments, it asserted that the "fairness and integrity
of the fact finding process is of greater concern."

Navy Investigative Report Not Subject to Discovery Under Freedom of Information Act

Where plaintiff corporation was sued by an employee injured in an accident while working on the U.S.S. Enterprise,
plaintiff sought to compel the release of an investigative report prepared by the Navy Judge Advocate General in
preparation for litigation concerning the accident, pursuant to the Freedom of Information Act ("FOIA"), 5 U.S.C. §
552. In Donco Indus., Inc. v. United States, 1992 AMC 757 (N.D. Cal. 1990) , the district court granted defendant's
motion for summary judgment. The report was exempt from the FOIA's general rule of disclosure because it constituted
attorney work-product under 5 U.S.C. § 552(b)(5). The court found that this exemption would apply even if litigation
were only contemplated. The court also determined that whether the document was factual or deliberative was
irrelevant, that the allegation of "substantial need" pursuant to Fed. R. Civ. P. 26(b)(3) did not apply to a document
protected by a FOIA exemption, that the report was not within the "ordinary course of business" exception because it
was not compiled at or near the time of the accident, and, finally, that the request for disclosure under the FOIA would
fail regardless of the applicability of the exemption because the request applied only to existing documents, and the
document sought was not in existence at the time of the original FOIA request.

Defendant Shipowner Compelled To Produce Plaintiff Seaman's Statement Prior to Deposition

In a seaman's action under the Jones Act and general maritime law against a shipowner, the court in Willard v.
Constellation Fishing Corp., 136 F.R.D. 28, [DRO] 1991 AMC 2999 (D. Mass. 1991) granted plaintiff's motion for a
protective order putting off his deposition until the defendant produced plaintiff's statement in its possession.
Defendant's failure to file a timely objection within the 30 day period provided by Fed. R. Civ. P. 34(b) and to move for
a protective order under Fed. R. Civ. P. 26(c)(3) waived any objections to such disclosure.

Surveillance Film Discoverable
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In Forbes v. Hawaiian Tug & Barge Corp., 125 F.R.D. 505, 1989 AMC 2573 (D. Hawaii 1989) , the District Court for
the District of Hawaii found that although impeaching materials are generally protected from discovery, surveillance
films taken secretly of the plaintiff seaman by defendant shipowner in order to impeach plaintiff's testimony regarding
his injury were discoverable for the purposes of promoting authenticity, encouraging settlement, avoiding unnecessary
interruptions at trial, and facilitating stipulations and admissions, provided that defendant was afforded an opportunity
to obtain a deposition of plaintiff prior to turning over the film.

Complete Minutes of Defendant's Safety Committee
Protected by Privilege for Self-Critical Analysis

In a seaman's action against the operators of a passenger cruise ship for injuries caused by a leak from a defective roller
chock, the magistrate did not err in denying plaintiff's motion to compel production of the complete minutes of
defendant's safety committee. The minutes related to the public interest in safety and were entitled to protection from
discovery under the privilege for self-critical analysis. In Dowling v. American Hawaii Cruises, Inc., 133 F.R.D. 150,
1991 A.M.C. 51 (D. Hawaii 1990) , plaintiff failed to demonstrate that his need for the complete minutes outweighed
defendants' public interest claim, where in camera inspection of the minutes by the court revealed that defendants had
already voluntarily disclosed to plaintiff all information regarding the defective roller chock contained therein and the
remainder of the minutes had no relation to the subject.

Non-Party Need Not Release Records

In Miner v. Punch, 838 F.2d 1407, 1989 AMC 2399 (5th Cir. 1988) , the Fifth Circuit Court of Appeals held that in a
seaman's action against a ship owner, the district court properly dismissed plaintiff's motion pursuant to Fed. R. Civ. P.
34 to compel the Ohio Superintendent of Insurance to produce certain records and insurance policies for the purpose of
enforcing his default judgment against defendant's insolvent insurer. As the Superintendent was not a party to the
pending litigation, the provisions of Fed. R. Civ. P. 34 did not apply. Further, Louisiana law applicable to this case
specifically barred plaintiff from commencing attachment, garnishment or execution proceedings against the insurer or
its assets during the pendency of its liquidation proceedings.

Federal House Keeping Statute Does Not Provide Federal Agencies Absolute Authority to Refuse Discovery
Requests

Plaintiff initiated suit against five federal agencies. The government refused to comply with discovery requests
concerning the depositions of eight federal employees and restricted the testimony of tow others. The agencies urged,
and the district court agreed, that the Federal Housekeeping Statue, 5 U.S.C. § 706(A)(2), supported the agencies's
refusal to submit to depositions. In Exxon Shipping Co. v. United States Dept. of Interior, 34 F.3d 774, 1995 AMC 754
(9th Cir. 1994) , the Ninth Circuit ruled that neither the text of, the legislative history of, nor Supreme Court case law
regarding the Federal Housekeeping Statute provided government departments with the authority to absolutely refuse to
comply with discovery requests. In applying the federal rules concerning discovery, district court's already afford
adequate protection of the government's interest in nondisclosure and conserving scarce resources. As such, the
appellate court reversed and remanded the district court's dismissal of plaintiff's complaint.

Shipowner Sued In Personam May Not Be Compelled Pursuant to Federal Rule 26(b) to Reveal the Location of His
Ship Sued In Rem

In Rolls Royce Industrial Power (India) v. M.V. Fratzis M., 905 F. Supp. 106, 1995 A.M.C. 2151 (S.D.N.Y. 1995) , the
district court denied plaintiff's motion to compel a shipowner, sued in personam, to reveal the whereabouts of his ship,
sued in rem. A court may achieve in rem jurisdiction only by the physical presence of the res. Compelling an in
personam defendant to tell as much stretches the intended meaning of Fed. R. Civ. P. 26(b).
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[2] Depositions.

"Fact" Portion of Surveyor's Testimony Permitted While "Expert" Statements Omitted

In Boykin v. Bergesen, 1994 A.M.C. 709, 822 F. Supp. 324 (E.D. Va. 1993) , the district court upheld the magistrate
court's ruling excluding the expert testimony of a marine surveyor. The witness was a surveyor hired by the defendant's
insurer to investigate a vessel explosion that killed three seamen. The court concluded that the surveyor's deductions as
to the cause of the accident would be stricken from the record because the surveyor was not identified as an expert
witness at the outset. In addition, the court refused to allow such testimony as lay opinions, explaining that such
testimony was essentially speculation, thus failing to meet the requirements of Fed. R. Evid. § 701. The remaining
factual portions of the deposition were permitted.

Deposition Allowed Where Previously Unavailable Information Had Not Been Explored by Plaintiff

In Dowling v. American Hawaii Cruises, 1993 AMC 2168 (D. Haw. 1993) , the court denied defendant cruise line's
protective order barring deposition of employee, noting that deposition was warranted because the deposing party had
obtained new, pertinent information regarding plaintiff's claim. Plaintiff slipped and injured himself on defendant's
vessel. The court rejected defendant's assertion that plaintiff's deposition would be "cumulative, abusive, an annoyance,
and would impose an undue burden and expense." Defendant's further argued that all the information regarding the
incident was already available to plaintiff. The court disagreed, explaining that deposing party's participation in safety
committee meetings warranted deposition.

Corporate Defendant Deposed at
Principle Place of Business

In Shapiro v. Delta Boats, Inc., 1990 AMC 2036 (E.D. Pa. 1990) , defendant corporation's motion to have the
deposition of its officers and agents take place at its principal place of business in Florida was granted where plaintiff
failed to overcome the presumption that the deposition of a corporation by its agents and officers should ordinarily be
taken at its principal place of business. Plaintiff did not present competent proof casting doubt on defendant's assertion
that holding the deposition in the forum would disrupt its business. Plaintiff also failed to show that holding the
deposition in Florida would impose financial hardship on him, that defendant was a large corporation whose employees
often engaged in travel and that significant discovery disputes were likely to arise such that judicial economy compelled
an in-forum deposition.

Plaintiff Allowed To Recover Costs of Video-Taping and Transcribing Deposition Testimony of Its Expert
Witness

Where plaintiff prevailed in an admiralty action even though he was found to have been 30% contributorily negligent,
the court in Decuir v. Otis Eng'g, Inc., 1990 AMC 1730 (W.D. La. 1990) allowed plaintiff to recover the costs of
video-taping and transcribing deposition testimony of its expert witness and refused to reduce the amount in proportion
to plaintiff's contributary fault as found during trial.

Deposition by Telephone Denied
Where Deemed Unnecessary and Confusing

Defendant's motion to conduct a telephone deposition pursuant to Fed. R. Civ. P. 30(b)(7) was denied in Mercado v.
Transoceanic Cable Ship Co., 1989 AMC 2607 (E.D. Pa. 1989) , where the witness to be deposed was located
approximately 150 miles away and could be reached in one hour and forty minutes by train at an insignificant cost to
the defendant. There was a real likelihood of confusion and prejudice in allowing defendant to depose plaintiff's witness
on the telephone about photographs and diagrams of the area where the accident occurred, and such testimony was
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highly relevant to the issues in the case.

Federal House Keeping Statute Does Not Provide Federal Agencies Absolute Authority to Refuse Discovery
Requests

Plaintiff initiated suit against five federal agencies. The government refused to comply with discovery requests
concerning the depositions of eight federal employees and restricted the testimony of two to other. the agencies urged,
and the district court agreed, that the Federal Housekeeping Statute, 5 U.S.C. § 706(A)(2), supported the agencies'
refusal to submit to depositions. In Exxon Shipping Co. v. United States Dept. of Interior, 34 F.3d 774, 1995 AMC 754
(9th Cir. 1994) , the Ninth Circuit ruled that neither the text of, the legislative history of, nor Supreme Court case law
regarding the Federal Housekeeping Statute provided government departments with the authority to absolutely refuse to
comply with discovery requests. In applying the federal rules concerning discovery, district courts already afford
adequate protection of the government's interests in nondisclosure and conserving scare resources. As such, the
appellate court reversed and remanded the district court's dismissal of plaintiff's complaint.

Although Discovery Usually Stayed Until Commencement of Arbitration, Special Need Permits Perpetuation of
Testimony

In In the Matter of Application of Deiulemar Di Navigazione Sp.A. For Perpetuation of Testimony, 1994 AMC 2250
(E.D. La. 1994) , the district court ruled that Fed. R. Civ. P. 27 permitted the depositions of crew members of a ship,
despite that neither party initiated suit. Although the shipowner received less than twenty days notice as required in
Rule 27(a)(2), the district court found that such a deadline may be modified by the court, particularly because prejudice
was no a concern given that the shipowner's interests were sufficiently represented. The court also reasoned that the
existence of a valid arbitration clause did not affect its decision. Although arbitration agreements typically stay
discovery proceedings until arbitration commences, the district court ruled that there was a special need to guarantee
that information which might otherwise be lost be provided forthwith; the crew members were scheduled to leave port.

Temporary Prohibition on Taking Deposition Granted

Following a boating accident, the parents of a pleasure boat driver filed a complaint for limitation of liability. the
parents of a passenger killed in the accident subsequently sued. Driver's mother's psychologist suggested that she should
not be deposed by claimants, lest she suffer severe emotional trauma. In Nobles, Lim. Procs., 1994 AMC 51 (N.D. Fla.
1993) , the court refused to grant a blanket prohibition on claimant's taking of driver's mother's deposition. However,
she met her burden to receive a brief stay, which the court ordered.

[3] Requests for Admission.

Summary Judgment Based Upon Defendant's Admissions
Vacated Where Admissions Withdrawn Under Rule 36(b)

In Farr Man & Co. v. M/V Rozita, 903 F.2d 871, 1990 AMC 2021 (1st Cir. 1990) , the First Circuit Court of Appeals
found that the district court did not err in vacating its order of summary judgment previously entered in favor of plaintiff
charterer against defendant vessel for the latter's failure to answer plaintiff's requests for admissions, even though the
court improperly relied on Rule 60(b) as a basis for the decision, which applies only to final judgments, not
interlocutory orders such as summary judgment. Although by failing to answer the requests for admissions, defendant
effectively admitted that plaintiff suffered a loss in the alleged amount, Rule 36(b) permitted the court to allow
defendant to withdraw its admissions where such withdrawal would facilitate development of the case in reaching the
truth, given the current fact stipulations by the parties that plaintiff's pleadings had neglected mentioning the payment it
had already received from the insurance underwriter for the loss and where plaintiff would not be prejudiced by the
rescission of the admissions as to the total amount of liability.
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[4] Physical and Mental Examination of Persons.

Defendant Unsuccessful in Attempt To Compel Plaintiff To Appear for Vocational Rehabilitation Examination

In an injured barge worker's action against the barge operator, the court in Stanislawski v. Upper River Services, Inc.,
134 F.R.D. 260, [DRO] 1991 AMC 2111 (D. Minn. 1991) denied defendant's motion to compel plaintiff to appear for
an independent vocational rehabilitation examination pursuant to Fed. R. Civ. P. 35(a), on the ground that the rule
neither contemplates nor authorizes vocational rehabilitation examinations. Even if such examinations were authorized,
defendant failed to show good cause to justify granting its motion, since it had already been provided with all of
plaintiff's medical records, had deposed plaintiff, and had been provided with information concerning plaintiff's
education, experiences and medical disability.

f. Trials.

[1] Trial by Jury.

Union Entitled to Jury Trial on its Counterclaims Despite Plaintiff's Rule 9(h) Designation

A foreign corporation's designation under Fed. R. Civ. Proc. 9(h) to proceed in admiralty on a foreclosure action against
a vessel did not deprive a union, which had answered the complaint even though it wasn't a named defendant, of its
right to a jury trial on its in rem claim aginst the vessel to foreclose a second preferred ship mortgage and several other
claims designated as "counterclaims" against the plaintiff. The Ninth Circuit in Wilmington Trust v. United States
Dist. Court for Hawaii, 934 F.2d 1026, 1991 AMC 1849 (9th Cir. 1991) , cert. denied, 503 U.S. 966, 112 S.Ct. 1577,
118 L.Ed.2d 220 (1991) rejected plaintiff's contention that its Rule 9(h) designation of its action as an admiralty claim
attached to all of the claims in the case, and that it deprived the union of a jury trial on its counterclaims. Rule 9(h)
neither creates a right to non-jury trial, nor limits a party's right to a jury trial. In the instant case, the union's
counterclaims included claims that feature the right to a jury trial and alleged independent bases of federal jurisdiction.
Accordingly, the Ninth Circuit issued a writ of mandamus directing the district court to try the union's counterclaims
before a jury. The court acknowledged that the entire case could be tried before a jury if all of the claims were closely
related factually, although if they were not, the district court could order separate trials.

Right to Jury Trial Waived by Participation Without Objection in a Bench Trial

In Cooper v. Loper, 923 F. 2d 1045, 1991 AMC 1032 (3d Cir. 1991) , the Third Circuit Court of Appeals held that
regardless of whether a dockowner was entitled to a jury trial on an indemnity claim, the right was waived by its
participation without objection in a bench trial. Although Fed. R. Civ. P. 39(a)(1) provides that a party may waive the
right to a jury trial by written stipulation filed with the court, or by oral stipulation made in open court, the courts have
held that participation in a bench trial without objection constitutes waiver of the right to a jury trial.

Upon Employment of Admiralty Jurisdiction, Demand for a Jury Trial Denied

Under admiralty law, invoked by plaintiff insurer's prayer for declaratory relief, the court in Homestead Ins. Co. v.
Woodington Corp., 1993 AMC 1552 (E.D. Va. 1992) denied defendant insured's demand for a jury trial. In a dispute
over the scope of coverage, the defendant insured counterclaimed under diversity jurisdiction, demanding recourse
under plaintiff's insurance policy. The court noted that the counterclaim was not compulsory, raising identical issues
included in plaintiff's admiralty claim. In accord, the court granted plaintiff's motion to strike defendant's demand for a
jury trial in accordance with the admiralty edict that "a plaintiff's election to proceed in admiralty...generally will
preclude a jury trial."

Claimants in Limitation Proceeding Entitled to Jury Trial on Pendent State Law Claims
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In In re Poling Transp. Corp., 776 F.Supp. 779, 1992 AMC 1075 (S.D.N.Y. 1991) , claimants in a limitation proceeding
were entitled to a jury trial on their pendent state law claims. Neither the Constitution nor any Congressional statute, nor
rule of procedure, civil or maritime, forbids jury trials in maritime cases. In a limitation proceeding, as long as the
admiralty court could effectively ensure that a shipowner would not face liability in excess of the limitation fund, there
was no compelling reason to deny the claimants a jury on their common law claims, especially when they were forced
into federal court after having already brought their claims in state court. The court granted the claimants' request for the
empaneling of a jury and allowed the trial to proceed, with the court to determine the exoneration/limitation issue and
the jury to determine the remaining issues.

Defendant Entitled To Jury Trial on Non-Maritime Claims Raised in Third-Party Complaint.

Where plaintiff brought an action against defendant for unpaid freight charges and demurrage, defendant impleaded a
freight forwarder for purposes of indemnification or contribution. The question presented in Hanjin Shipping Co. v.
Jay, 1991 AMC 2596 (C.D. Cal. 1991) was whether a defendant in an admiralty action who impleads a third-party
under Rule 14(c) is entitled to a jury trial on the non-maritime claims raised in the third-party complaint. The court held
that a defendant is entitled to a jury trial where there is an independent ground for jurisdiction over the third-party
defendant. In the instant case, defendant was entitled to a jury trial of his counterclaims against the freight forwarder
since, as contract or tort claims, they were cognizable outside of admiralty, and an independant basis for jurisdiction,
diversity of citizenship, was present.

Premature Demand Denied After Removal

In Mondor v. Hai Mong, 1990 AMC 1168 (C.D. Cal. 1990) , where plaintiff's filing of a demand for a jury trial in a
personal injury action was premature under state procedure before removal, the District Court for the Central District of
California held that it would not exercise its discretion under Fed. R. Civ. P. 81(c) to pardon plaintiff's failure to comply
with the timely filing requirements of Fed. R. Civ. P. 38(b). The court also declined to exercise its discretion under Fed.
R. Civ. P. 39(b) to order a trial by jury, since plaintiff's omission was "at the very least an oversight or inadvertence."

Late Jury Demand Excused Due to Removal Procedure

In Lasseigne v. Yamaha Motors Corp. USA, 1991 AMC 250 (W.D. La. 1989) , where plaintiff initiated product liability
claims in state court and designated her claims as within admiralty jurisdiction only after the case was removed to
federal court on the basis of diversity citizenship, defendant boat manufacturer was entitled to a jury trial even though it
failed to file its demand for a jury trial within ten days after service of the complaint, as required by Fed. R. Civ. P.
38(b). The delay was excusable as a result of the procedure which requires a petition for removal to be made before an
answer to the complaint is supplied.

Late Jury Demand Permitted

In Wysowski v. Sitmar Cruises, 127 F.R.D. 446, 1989 AMC 1446 (D. Conn. 1989) , although plaintiff in a removal case
failed to comply with the time limits for a jury demand under both Connecticut and federal practice, circumstances
required the court to exercise its discretion pursuant to Fed. R. Civ. P. 39(b) and allow a jury trial. The pending action
was a personal injury case, traditionally tried by a jury, and defendant had not stated precisely in what manner it would
be prejudiced if the court granted plaintiff's untimely request for a jury trial. Any arguable prejudice resulting therefrom
could be mitigated by allowing defendant to conduct whatever additional discovery it required.

Jones Act Confers Statutory Right to Jury Trial in a Plaintiff Exclusively

Prior to trial in plaintiff's suit under the Jones Act. 46 U.S.C. app. § 688, the district court denied defendant's demand
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for jury trial, reasoning that defendant had no such right. Subsequently, plaintiff field a demand, basing her failure to
provide one earlier in the proceedings on her reliance on defendant's demand. In Craig v. Atlantic Richfield Co., 1994
AMC 1354 (9th Cir. 1994) , the appellate court affirmed the lower court's decision, inter alia, denying plaintiff's
untimely request. The Jones Act confers the statutory right to a jury trial exclusively in a plaintiff. Further, a defendant
has no right to demand a jury trial under the Seventh Amendment where diversity is not present. Moreover, since
defendant had no right to demand a jury trial under Fed. R. Civ. P. 38, Rule 39(a)(1) did not entitle plaintiff to rely on
defendant's demand additionally, the district court did not abuse its discretion in refusing plaintiff's untimely request;
plaintiff showed inexcusable neglect. Finally, regardless of whether defendant's silence should estop them from
opposing plaintiff's motion, the court acted on its own motion to remove the case from the jury docket.

Cruise Ticket's Jury Trial Waiver Provision Insufficient Proof that Passenger Knowingly and Intelligently
Waived Her Right to Jury Trial

While on a cruise, plaintiff was injured by a mooring line which napped from one of defendant cruise ship operator's
tenders. Subsequently, plaintiff filed a personal injury action against defendant under federal diversity jurisdiction and
demanded a jury trial. In Sullivan v. Alex Navigation Corp., 881 F.Supp. 906, 1995 AMC 2407 [DRO] (S.D.N.Y. 1995)
, the district court dismissed, in part, cruise ship operator's motion for summary judgment, which claimed that plaintiff
knowingly and intelligently waived her right to a trial by jury. First, plaintiff moved under diversity jurisdiction, which
preserves a plaintiff's right to jury trial. Second, although the cruise ticket contained a clause indicating that it operated
as a waiver to a trial by jury, no evidence existed that plaintiff relinquished her right at the time the cruise commenced.
Moreover, the disparity of bargaining positions and the non-negotiable nature of the ticket provision compelled
plaintiff's adherence.

District Court Relied on Federal Rule of Civil Procedure 15 to Review Plaintiff's Motion to Amend Complaint,
and Not Rules 38 and 39

Plaintiff filed, and the district court granted, a motion to amend his complaint. The amended complaint included
plaintiff's request for trial by jury and eliminated a sentence that included plaintiff's waiver of this right. In Watkins v.
All Alaskan Seafoods, Inc., 1996 AMC 1613 (D.Alaska 1995) , the district court denied defendant's motion to strike
plaintiff's request for jury trial. According to the court, in admiralty actions falling under Fed. R. Civ. P. 9(h), issues
involving the amendment of pleadings fall under Rule 15. Relying on Emerson G.M. Diesel v. Alaskan Enterprises,
732 F.2d 1468, 1985 AMC 2069 (9th Cir. 1984) , and the explicit language of Rule 9(h), the court referred to Rule 15
concerning the amendments, despite two Ninth Circuit decisions where the Court utilized the more restrictive Rules 38
and 39. Under Rule 15, a party may amend its pleading by written consent or by leave, which "shall be freely given
when justice so requires." Fed. R. Civ. P. 15. Because defendant elected not to oppose plaintiff's motion and would not
be prejudiced by the amendment, plaintiff's amendment granted.

Claimant Precluded from Receiving to Trial By Jury In Limitation Action

Defendant precluded from receiving a jury trial in boatowner's limitation of liability action. In In re Complaint of
Thomas Barsch, 1994 AMC 1999 (D.C.N.J. 1993) , the district court ruled that admiralty and maritime claims falling
under Fed. R. Civ. P. 9(h) do not provide claimants with a right to trial by jury of the issues in an admiralty or maritime
claims within the meaning of 9(h). Fed. R. Civ. P. 38(e) Unlike In re Poling Transportation Corp. 776 F.Supp. 779,
1992 AMC 1075 (S.D.N.Y. 1991) , where claimants had a right to jury trial on their pendant state law claims, claimants
in the instant case never initiated a claim in state court that was subsequently moved to federal court.

Federal Rule of Civil Procedure 9(h) Precluded Plaintiff's Right For Jury Trial In Wrongful Discharge Action

Plaintiff, who brought claim under maritime jurisdiction, 28 U.S.C., § 1333 and hence Fed. R. Civ. P. 9(h), against
former employer fir retaliatory discharge and punitive damages, requested a trial by jury. In Gaines v. Ampro
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Fisheries, Inc., 836 F. Supp. 347, 1994 AMC 766 (E.D. Va. 1993) , the district court granted defendant's motion to strike
the plaintiff's jury request and his claim for punitive damages. The court ruled that, like the Fifth Circuit in T.N.T.
Marine Services v. Wavier Shipyards, 702 F.2d 585, 1984 AMC 1341 (5th Cir. 1983) , where a court has jurisdiction
under both admiralty and diversity, and a plaintiff opts to bring suit under admiralty jurisdiction, the plaintiff abandons
his right to a jury trial. The court further ruled that punitive damages were not available in plaintiff's wrongful discharge
claim.

[2] Findings by the Court.

District Court Not Required To Make Findings of Fact

In dismissing a limitation proceeding petitioner's contribution and indemnity claims against a co-petitioner who had
settled with a claimant, the district court in In re Assoc. Elec. Coop., Inc., 931 F.2d 1266, 1991 AMC 1839 (8th Cir.
1991) was not required by Fed. R. Civ. P. 52(a) to make findings of fact since such requirement applies only to non-jury
trials, whereas in the instant case the contribution and indemnity claims were dismissed before trial and the relevant
facts were not in dispute.

Though Inconstant with Results of Arbitration, District Court's Decision as to Cause of Cargo Loss Does Not
Warrant Relitigation

Charterer brought suit in district court against towing company for lost cargo, and the matter was referred to arbitration
pursuant to charter agreement. In Steelmet, Inc. v. Caribe Towing Corp., 842 F.2d 1237, 1994 AMC 292 [DRO] (11th
Cir. 1988), a third-party action against the charterer's insurer, the Court of Appeals held that the discrepancy between
the district court's ruling and the result of arbitration did not warrant relitigation. The subsequent decision of the district
court, that "peril of the sea" (and not the vessel's unseaworthiness, as decided in arbitration) caused the loss, did not
affect liability.

g. Sanctions.

Plaintiff Subrogee Denied Claim for Destruction of Evidence But Spared Rule 11 Sanctions

In Unigard Sec. Ins. Co. v. Lakewood Eng'g & Mfg. Corp., 982 F.2d 363, 1993 AMC 1506 (9th Cir. 1992) , the court
of appeals concluded that the district court, through its inherent powers, was correct in dismissing plaintiff insurer's
claim after plaintiff destroyed crucial evidence (an allegedly faulty space heater) pertaining to the claim. The court
explained that the lack of key evidence made a viable defense impossible. The court refused to impose Rule 11
sanctions, explaining that plaintiff's "destruction of evidence was at least not in bad faith." The court cited the fact that
the destruction occurred as a result of plaintiff's previous belief that subrogation was impossible.

Reasonable Inquiry Into Existing Law Mandatory

In International Shipping Co., S.A. v. Hydra Offshore, Inc., 875 F.2d 388, 1989 AMC 1701 (2d Cir. 1989) , the district
court's order of Fed. R. Civ. P. 11 sanctions was affirmed by the Second Circuit Court of Appeals since appellant
attorney failed to make a reasonable inquiry into a rule of law explicitly and unequivocally established by the Circuit's
precedent: Just because an alien corporation had its principal place of business in New York did not render it solely a
citizen of that state for purposes of diversity jurisdiction. Diversity was defeated if another alien party was present on
the other side of the litigation. Citing Corporacion Venezolana de Fomento v. Vintero Sales Corp., 629 F. 2d 786,
1981 AMC 680 (2d Cir. 1980) , cert. denied, 449 U.S. 1080 (1981) .

Rule 11 Sanctions Imposed on Attorney for Pleading Defense of Lack of Jurisdiction
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In a shipper's action in New York district court to recover for missing cargo, defendant carrier's attorney was assessed
sanctions under Fed. R. Civ. P. 11 for filing a defense claiming a lack of jurisdiction. In Total Oil Products v.
Transafrica Line, 1991 AMC 1136 (S.D.N.Y. 1990) , the court found that the attorney did not have a reasonable basis to
sign the pleadings, since he should have been aware that his client transacted business in the State of New York, and
therefore, no reasonably competent attorney would have pleaded such defense.

Sanctions Imposed Upon Plaintiff and Counsel
for Bringing Frivolous Litigation

In CTC Imports & Exports v. Nigerian Petroleum Corp., 739 F. Supp. 966, 1990 AMC 2554 (E.D. Pa. 1990) , the
court imposed Rule 11 sanctions upon plaintiff and its counsel for bringing frivolous litigation. Plaintiff used forged
shipping documents from a consignor to claim title to oil cargo shipped by defendant and arrested the vessel with the
cargo, thereby burdening defendant with prolonged meritless litigation. Plaintiff had gone through a prior experience
with a forged shipping document regarding cargo on consignment from the same consignor, and was informed by an
investigator from the International Maritime Bureau prior to filing the complaint that its documents were forgeries. Any
cursive inquiry would have revealed that plaintiff's shipping documents were forged and that the ship was 700 miles
into the Atlantic at the time plaintiff's bill of lading was allegedly executed in Nigeria.

Sanctions Granted for Respondent's Frivolous
Motion To Vacate an Arbitration Award

Petitioner's motion for sanctions pursuant to Fed. R. Civ. P. 11 was granted where the court found that respondent's
ground for a motion to vacate an arbitration award was frivolous and simply "a last-ditch effort to avoid compliance."
Respondent had ignored the Second Circuit's admonition in its recent leading cases that more than the appearance of
bias was required in asserting that an undisclosed business relationship between one of the arbitrators and petitioner's
counsel constituted partiality warranting vacatur of the award. In Jardine Matheson & Co. v. Saita Shipping, Ltd., 712
F. Supp. 423, 1989 AMC 2618 (S.D.N.Y. 1989) , the court found that arbitrator was not required to disclose to
respondent that petitioner's counsel had rented office space from the company where the arbitrator had been director and
employee, because the arbitrator had not participated in the transaction and the award was already decided.
Furthermore, the court found no personal interest or gain on the part of the arbitrator, no business relationship between
him and petitioner's counsel, and therefore no contact that would suggest bias.

Lawyer Sanctions Under Broad Discretionary Power of Federal Courts

Seaman, due to negligence of his employer, suffered injuries to his shoulder. For several months, employer authorized
and paid for his treatment. However, seaman's attorney willfully ignored employer's repeated requests that seaman
undergo a required Independent Medical Examination prior to surgery. In Proshee v. Tidewater Marine, Inc., 927
F.Supp. 959, 1996 AMC 2934 (E.D. La. 1996) , the district court judge exercised the court's broad discretion to impose
a $5,000 sanction against the lawyer.

h. Interlocutory Appeals.

Amount and Adequacy of Bond is Not Appealable

Under 28 U.S.C. § 1292(a)(3)

In Shakit v. M/V Forum Trader, 14 F.3d 5, 1994 AMC 68 (5th Cir. 1993) , the circuit court denied review of the
district court's order fixing a bond at $150,000. Plaintiff seamen asserted that the bond was inadequate considering the
amount of damages cumulatively sought ($6,000,000). The circuit court explained that the lower court's order did not
"determine the rights and liabilities of the parties" as required by 28 U.S.C. § 1292. The court also rejected the plaintiff's
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alternate argument of interlocutory review under U.S. v. Cohen, 337 U.S. 541, 69 S. Ct. 1221, 93 L. Ed. 1528 (1949) ,
noting that the decision was not appealable as an exercise of the court's discretion to value seaman's claims.

Bond Amount Fixed By District Court Unappealable

In Shakit v. M/V Furom Trader, 1994 AMC 68 (5th Cir. Aug. 26, 1993) , the circuit court refused to hear an appeal
disputing the district court's determination of bond. The district court fixed a $150,000 bond for defendant's vessel,
substantially lower than plaintiff's $6 million claim. The court of appeals explained that the bond order did not
determine the rights and liabilities of the parties as required by 28 U.S.C. § 1292(a)(3). In addition, the court rejected
plaintiff's alternative argument that the release bond was an appealable collateral order.

Circuit Court Lacks Jurisdiction of Appeals That Do Not Determine the Rights and Obligations of the Parties

In Jamaica Commodity Trading Co. v. Barge Hercules, 992 F.2d 1162 (11th Cir. 1993) , the circuit court denied
review of the lower court's issuance of summary judgment for a cross-claim which established indemnification among
co-defendants. The court explained that an interlocutory appeal was inappropriate until the rights and liabilities of the
co-defendants were established. The court refused to grant an interlocutory appeal under U.S.C.A. § 1292(a)(3), noting
that such an appeal is granted only when the lower court's order has the effect of determining all pertinent issues. In this
instance, rights and obligations had yet to be apportioned among the co-defendants, thus disqualifying entitlement of an
interlocutory appeal.

Circuit Court Lacked Interlocutory Appeal Jurisdiction Over District Court's Denial of a Maritime Lien

In Fort Madison v. Emerald Lady, 990 F.2d 1086, 1993 AMC 2091 (8th Cir. 1993) , the court of appeals withheld
review of the lower court's denial of a maritime lien under 28 U.S.C. § 1292(a)(3). The court elaborated that the denial
of a maritime lien fell short of determining the rights and liabilities of the parties. The court delved into the original
purpose of § 1292(a)(3): "to permit parties to appeal the finding of liability on the merits, before undergoing the long,
burdensome, and perhaps unnecessary damages proceeding[s]" often associated with the adjudication of admiralty
disputes. No such merits had yet been obtained in this instance, thus inhibiting appellate review.

Interlocutory Appeal Permitted From Ruling in Cargo
Damage Suit That Failed to Fix Amount of Damages

In an action to recover for the alleged loss of $228,000 sustained when stevedores negligently damaged the cargo during
a restowage operation, the plaintiff appealed from the district court's order awarding it only $500 in damages from each
of three defendants. The district court had also ruled that one of the defendants was entitled to indemnification from the
other two, including attorney's fees, but the amount of those fees had not been determined. In SPM Corp. v. M/V Ming
Moon, 965 F.2d 1297, 1992 AMC 2409 (3d Cir. 1992) , the circuit court held that although the district court's ruling was
not a final decree because the court had not yet determined the dollar value of the parties' liability, the circuit court
found that it had jurisdiction over the appeal under 28 U.S.C. § 1292(a)(3) (1988), which grants jurisdiction over
interlocutory admiralty decrees which determine the rights and liabilities of the parties without fixing the amount of
damages in dollars.

Controlling Question of Law in Interlocutory Appeal Not Required To Affect Wide Range of Pending Cases

In a consolidated action based on the seizure of a passenger liner and the subsequent death of a passenger, the Palestine
Liberation Organization (PLO) sought leave to appeal a district court order denying its motion to dismiss the complaints
against it. In exercising its discretion to accept the interlocutory appeal pursuant to 28 U.S.C. § 1292(b), the Second
Circuit in Klinghoffer v. S.N.C. Achille Lauro, 921 F.2d 21, [DRO] 1991 AMC 912 (2d Cir. 1990) , remanded, 937
F.2d 44, 1991 AMC 2751 (2d Cir. 1991) held that there is no requirement that the appeal must involve a "controlling

Page 797
2-XV Benedict on Admiralty § 212



question of law" that affects a wide range of cases. The petition for permission to appeal was granted because resolving
the issue of whether there is jurisdiction over the PLO "will greatly assist in the ultimate termination of the litigation."

Doctrine of Pendant Appellate Jurisdiction Not Extended To Permit Review of Disqualification Order

After a cement-carrying vessel tore loose from its moorings during a storm and sank, the district court disqualified the
shipowner's attorney and found the shipowner to be 96% at fault. In the interlocutory appeal from these rulings, the
Seventh Circuit in Cement Div., Nat'l Gypsum Co. v. City of Milwaukee, 915 F.2d 1154, 1991 AMC 1002 (7th Cir.
1990) , cert. denied, 499 U.S. 960, 111 S.Ct. 1583, 113 L.Ed.2d 648, 1991 AMC 2702 (1991) reversed the allocation
of fault, but lacked jurisdiction to review the disqualification order. The appellate court refused to extend the doctrine of
pendant appellate jurisdiction to permit review of the disqualification order in the absence of a compelling reason to
entertain the appeal of the order before the end of the lawsuit.

Doctrine of Pendant Appellate Jurisdiction Not Applicable to Cross-Appeal

In a case arising when a barge was damaged due to negligent loading of stones, a party seeking to enforce a payment
bond cross-appealed from the magistrate's denial of its motion for summary judgment. Although that party argued that
its right to contest certain matters addressed by the pending final judgment would be prejudiced by the court's review of
another party's properly-taken interlocutory appeal in isolation, the court in United States v. C-Way Constr. Co., 909
F.2d 259, 1991 AMC 386 (7th Cir. 1990) was able to extricate the issues raised by each appeal. The doctrine of pendant
appellate jurisdiction was therefore not applicable, and the cross-appeal was dismissed, with the court preserving that
party's right to reassert the same arguments on appeal from an eventual final judgment.

Order Denying Certification of Class Action and Permission To File a Late Claim Appealable

In a limitation of liability proceeding related to an oil spill, the Court of Appeals in In re Lloyd's Leasing Ltd., 902
F.2d 368, 1990 AMC 2113 (5th Cir.1990) had jurisdiction over an interlocutory appeal from the district court's order
denying certification of a class action and permission to file a late claim. Such order satisfied the requirement of 28
U.S.C. § 1292(a)(3) that the interlocutory decree appealed from must have finally determined the liability of at least one
party to a maritime suit.

Decision To Remand Not Appealable

In American Hawaii Cruises v. Skinner, 893 F.2d 1400, 1990 AMC 1330 (D.C. Cir. 1990) , a district court's decision
to remand a case to the Coast Guard to review a determination that a cruise vessel was not "rebuilt abroad" and was
therefore not eligible for American coastal trade under the Jones Act did not constitute a final decision on the merits and
was not appealable as a "collateral order." The case was therefore not appealable to a federal appeals court.

Plaintiff's Interlocutory Appeal Dismissed
Where Admiralty Jurisdiction Not Invoked

In Bodden v. Osgood, 879 F.2d 184, 1989 AMC 2312 (5th Cir. 1989) , plaintiff failed to invoke the district's admiralty
jurisdiction under Fed. R. Civ. P. 9(h) where he filed his original complaint in state court, failed to assert alternative
jurisdiction based on an admiralty claim when defendant removed the case to federal court on the basis of diversity
jurisdiction, and requested a jury trial despite the fact that a plaintiff in an admiralty action is not entitled to a jury trial.
Plaintiff's interlocutory appeal was dismissed because plaintiff's action did not come within the district court's admiralty
jurisdiction, and the order from which appeal was taken did not dispose of all claims and parties and did not contain the
judicial certification required under Fed. R. Civ. P. 54(b).

Sanctions Order Requiring Immediate Payment by Plaintiff Seaman Not an Appealable Order
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In Schaffer v. Iron Cloud, Inc., 865 F.2d 690, [DRO] 1991 AMC 304 (5th Cir. 1989) , the Fifth Circuit Court of
Appeals held that a district court order requiring the immediate payment of sanctions by plaintiff seaman for failing to
comply with an order compelling him to submit to an independent medical examination was not appealable prior to
entry of final judgment. The fact that the order imposing sanctions called for immediate payment did not mean that it
was a final order for purposes of appeal. In addition, the sanctions order did not impede plaintiff's access to the courts.

Jurisdiction Preserved Despite Premature
Notice of Appeal Prior to Judicial Certification

The court in Crowley Maritime Corp. v. Panama Canal Comm'n, 849 F.2d 951, 1989 AMC 2767 (5th Cir. 1988) was
bound by Fifth Circuit precedent to exercise jurisdiction over plaintiff's appeal, even though plaintiff failed to follow
Fed. R. Civ. P. 4(a)(1), which requires a party to file a notice of appeal within 30 days after the district court's entry of
final judgment or order from which appeal is taken. Plaintiff had filed its notice of appeal almost five months before the
district court issued its order certifying interlocutory appeal under Fed. R. Civ. P. 54(b).

Judgment Entered To Permit Immediate Appeal

Upon defendant shipowner's motion, the court in Ritchie v. Grimm, 733 F. Supp. 576, 1990 AMC 2952 (E.D.N.Y.
1990) directed entry of final judgment on plaintiff injured seaman's maintenance and cure claim, following a previous
court order awarding plaintiff maintenance payments and attorney fees, so that defendant could bring an immediate
appeal on that claim pursuant to Fed. R. Civ. P. 54(b). The court found that the maintenance and cure claim was easily
separated from the remaining claims and raised distinct questions of law, and an appeal of this claim would not
adversely affect the court's trial of the remaining claims.

On Interlocutory Appeal, Appellate Court Not Limited to Questions Formulated in District Court's Certified
Order

In Yamaha Motor Corp. v. Calhoun, 516 U.S. 199, 116 S.Ct. 619, 133 L.Ed.2d 578, 1996 AMC 305 (1995) , the
Supreme Court found that appellate courts entertaining interlocutory appeals pursuant to 28 U.S.C. § 1292(b) may
exercise jurisdiction over any controlling question of law contained in the order, including those not certified by the
district court. The text of § 1292(b) indicates that appellate jurisdiction applies to the order itself, not merely to the
questions formulated by the court. However, the appellate court is restricted to questions within the particular order, and
may not consider other orders from the proceedings.

District Court Order Failing to Make Provisions for Pending Counterclaims, Effectively Dismissing Party's Suit,
is Appealable Under 28 U.S.C. § 1292(a)(3)

District court permitted plaintiff to amend its complaint to substitute underwriter in plaintiff's stead. In Underwriters v.
Nautronix, 1996 AMC 1566 (5th Cir. 1996) , the First Circuit vacated the district court's ruling, reasoning that the lower
court's decision unduly prejudiced defendant in proceeding on its compulsory counterclaims against the original
plaintiff. The appellate court ruled that an order that fails to make provisions for pending counterclaims, and effectively
dismisses a party's suit, is appealable under U.S.C. § 1292(a)(3).

District Court Abused Discretion By Deferring Consideration of State Agency's Sovereign Immunity Issue and
Ordering Agency to Mediation

In Bouchard Transportation Co. v. Florida Dept. of Environmental Protection, 91 F.3d 1445, 1996 AMC 2879 (11th
Cir. 1996) , the appellate court vacated and remanded the district court's decision to defer ruling on defendant's motion
to dismiss on Eleventh Amendment sovereign immunity grounds, and its decision to order defendant to mediation.
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Courts should consider purely legal questions on immunity at the earliest possible stage to ensure a party's right to not
stand trial. As such, the district court abused its discretion in deferring defendant's motion ordering defendant to
mediate.

Appellate Jurisdiction Not Conferred Under 28 U.S.C. § 1292(A)(1) OR (3), Where Order Merely Explains
Injunction and Does Not Affect Party's Substantive Rights

In In re Complaint of Ingram Towing Co., 59 F.3d 513, 1995 AMC 2441 (5th Cir. 1995) , the appellate court dismissed
plaintiff's interlocutory appeal for lack of appellate jurisdiction. Where an interlocutory appeal merely concerns a court's
interpretation or explanation of a previous injunction, appellate jurisdiction is not conferred under 28 U.S.C. §
1292(a)(1). Further, jurisdiction is not present under § 1292(a)(3) unless the lower court's order involves a
determination of the parties' substantive rights or liabilities. In the instant case, the district court merely explained how
plaintiff misinterpreted an injunction, which only temporarily limited plaintiff's case procedurally, as opposed to
substantively.

Where Court Determines Priorities of Claims, and So Doing Affects Whether Part Shall Be Paid, that Party
May Immediately Appeal

In Associated Metals v. Banque Internationale, 41 F.3d 1007, 1995 AMC 1006 (5th Cir. 1995) , the court of appeals
concluded, inter alia, that where a district court determines the priorities of claims, and those claims exceed the
proceeds from the judicial sale of a vessel, a party may appeal pursuant to 28 U.S.C. § 1292(a)(3). A court finding that
one party's lien is junior to another's, whose claim exceeds the money in the court's registry, in effect determines the
former's substantive rights, i.e., whether that party shall be paid.

i. New Trials; Relief From Judgment or Order.

Motion To Reconsider Order Denied Where Evidence Could Have Been Introduced Previously

In Teal v. Eagle Fleet, Inc., 933 F.2d 341 (5th Cir.1991) , the Fifth Circuit Court of Appeals concluded that the district
court properly denied an injured employee's motion to reconsider an order which refused to set aside the employee's
previous settlement with his employer. Such a motion, filed more than ten days after the court's dismissal of the
employer from the employee's action against the vessel owner, fell under Fed. R. Civ. P. 60(b). Pursuant to Rule 60(b),
the district court had considerable discretion in determining whether the movant had satisfied any of the standards
provided by the rule and it did not abuse its discretion in denying the employee's motion where the latter failed to
explain why new evidence could not have been provided as part of the initial motion to set aside the settlement.

Harmless Error Where District Court Vacated
Order of Summary Judgment Based Upon Rule 60(b)

In Farr Man & Co. v. M/V Rozita, 903 F.2d 871, 1990 AMC 2021 (1st Cir. 1990) , the First Circuit Court of Appeals
held that the district court did not err in vacating an order of summary judgment previously entered in favor of plaintiff
charterer against defendant vessel for the latter's failure to answer plaintiff's requests for admissions, even though the
court improperly relied on Rule 60(b) as a basis for the decision, which applies only to final judgments, not
interlocutory orders such as summary judgment. Rule 36(b) permitted the court to allow defendant to withdraw its
admissions where it would facilitate the pursuit of truth in the case, and where plaintiff would not be prejudiced by such
withdrawal.

Court Abused its Discretion in Setting Aside
Dismissal of Seaman's Personal Injury Action
Based Upon a Change in Decisional Law
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In Picco v. Global Marine Drilling Co., 900 F.2d 846, 1990 AMC 1976 (5th Cir. 1990) , the Fifth Circuit Court of
Appeals found that the district court abused its discretion under Fed. R. Civ. P. 60(b) in setting aside the dismissal of a
seaman's personal injury action, entered two years before, solely on the ground that the Supreme Court's reversal of a
Fifth Circuit decision changed the circuit's law relating to forum non conveniens, the basis of the original dismissal. The
requirements of Rule 60(b)(5) were not satisfied because the district court's dismissal was issued eight months before
the Fifth Circuit decision was rendered, and therefore could not have been based on the latter. In addition, a change in
decisional law alone is not a sufficient "extraordinary circumstance" to warrant Rule 60(b)(6) relief.

District Court's Denial of Rule 60(b) Motion Not an Abuse of Discretion

In Carvalho v. Andrea C, 880 F.2d 416, 1991 AMC 705 (9th Cir. 1989) , a fisherman's action for personal injuries
under the Jones Act, the Ninth Circuit Court of Appeals held that the district court did not abuse its discretion in
denying plaintiff's motion under Fed. R. Civ. P. 60(b) for relief from judgment. Plaintiff's motion was based on the
court's admission of evidence based on written notes made by an adjuster, claiming that it was a "surprise" since
defendant's answers to plaintiff's interrogatories did not disclose their existence. The Ninth Circuit held that the district
court was within its discretion in denying the Rule 60(b) motion, since even if plaintiff had successfully rebutted the
challenged evidence, the same result would have been reached based on other testimony.

Change in Decisional Law Not an Extraordinary Situation Compelling Relief Under Fed. R. Civ. P. 60(b)(6)

In Bryant v. Gates Constr. Corp., 1991 AMC 2922 (D. Del. 1991) , plaintiff's action against his employer under the
Jones Act was dismissed on the ground that he was not a seaman under the Third Circuit's case law because he was not
aboard the ship primarily to aid in its navigation. After the Supreme Court held in McDermott Int'l, Inc. v. Wilander,
498 U.S. 337, 112 L. Ed. 2d 866 , 111 S. Ct. 807, 1991 AMC 913 (1991) , that the "aid-in-navigation" test was not
required for seaman status under the Jones Act, plaintiff moved for relief from the district court's final judgment
pursuant to Fed. R. Civ. P. 60(b)(6). The court denied the relief sought on the ground that, as the Fifth Circuit's holding
in Wilander as to the "aid-in-navigation" test was well known at the time the court granted summary judgment in favor
of the defendant, plaintiff's counsel could have preserved the issue for argument on appeal. In his appellate brief,
plaintiff could also have pointed out that the Supreme Court had granted certiorari for Wilander eight days before and
possibly asked for a stay. The finality of the judgment was not to be disturbed in the instant case since a change in
decisional law does not constitute an extraordinary situation requiring the court to exercise its discretion and grant relief
pursuant to Fed. R. Civ. P. 60(b)(6).

Proper Forum To Decide Defendant's
Motion To Vacate Default Judgment

In plaintiff's action seeking enforcement of a default judgment against defendant entered by the Eastern District of
Louisiana, the Northern District of Illinois in Schubert's Marine Sales & Service v. M/V Reeter Too, 724 F. Supp. 1229,
1990 AMC 1605 (N.D. Ill. 1989) took under advisement defendant's motion to vacate on the basis that the Louisiana
court had no personal jurisdiction over him because he never received service of process and scheduled a hearing to
determine whether plaintiff had properly served defendant. Although the court was not the one which rendered the
judgment, the Illinois court could decide defendant's motion to vacate for lack of personal jurisdiction where the factors
traditionally considered in forum non conveniens analysis all favored such a result: defendant apparently had a personal
interest in seeing the dispute litigated there, as it would cost him less than if it were litigated in Louisiana; plaintiff also
had an interest in litigating in Illinois as it was already litigating there to enforce its judgment; the key testimony would
come from defendant, his house-sitter and the process server, all Illinois residents; neither party had asserted any local
interest in deciding the motion on any forum's part; and it would not offend the principle of comity for the Illinois court
to decide the motion since the Louisiana court could do nothing to spare plaintiff from challenges in Illinois to its
judgment.
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Since Jury Verdicts Not Inconsistent, District Court Erred in Granting New Trial

In action against employer for injuries, jury returned verdict for plaintiff on negligence claim and verdict for defendant
on unseaworthiness claim. After the district court granted defendant's motion for new trial on ground of inconsistent
verdicts, jury returned new verdict for defendant. The Court of Appeals in Magnussen v. Yak, Inc., 73 F.3d 245, 1996
AMC 509 (9th Cir. 1996) , determined that the district court erred in granting a new trial because the jury verdicts were
in fact not inconsistent since the court could harmonize them.

Plaintiff's Failure to Produce Document Warrants New Trial

A pleasure boat passenger brought suit after she was injured when the boat in which she was riding crossed the wake of
a larger vessel. Despite defendant's discovery request, her attorney failed to produce a Coast Guard report on the
accident. The district court entered judgment for plaintiff and subsequently denied defendant's motion for a new trial.
However, in Schultz v. Butcher, 24 F.3d 626, 1994 AMC 2885 (4th Cir. 1994) , the Court of Appeals reversed and
remanded this decision, concluding that plaintiff's failure to respond to defendant's discovery request constituted
Fed.R.Civ.P.60(b)(3) misconduct warranting a new trial.

Failure to Instruct Jury in Non-Taxability of Jones Act Judgment Is Reversible Error

Jury awarded $1 million in damages to injured seaman in Jones Act, 46 U.S.C. app. § 688, personal injury case.
Defendant appealed the district court's denial of its motion for a new trial, arguing that the court erroneously failed to
instruct the jury on the non-taxability of the judgment. In Allred v. Maersk Line, Ltd., 35 F.3d 139, 1995 AMC 444 (4th
Cir. 1994) , the Court of Appeals remanded for a new trial on damages, holding that the district court committed
reversible error by refusing the jury instruction.

No New Trial Where Sufficient Evidence Supports Jury Verdict

District court entered judgment in favor of employer in an action brought by deckhand and subsequently denied
deckhand's motion for new trial. On appeal, the Fifth Circuit, in Smith v. Tidewater Marine Towing, Inc., 927 F.2d 838,
1991 AMC 607 [DRO] (5th Cir. 1991) , affirmed, holding that the district court did not abuse its discretion. Contrary to
deckhand's assertions, sufficient evidence existed to support the verdict.

j. Appellate Procedure.

Mandate Recalled and Reformed To Instruct District Court To Award Interest From Date of First Judgment

Following a district court judgment in favor of the plaintiff in an action to recover for injuries sustained on a drilling rig,
the Court of Appeals in Masinter v. Tenneco Oil Co., 934 F.2d 67, [DRO] 1991 AMC 2999 (5th Cir. 1991) found the
award of future lost wages to be excessive and gave the plaintiff the option of accepting remittitur or seeking a new trial
on the issue of damages. After a new trial, the district court entered judgment for the plaintiff, which the Court of
Appeals affirmed. The plaintiff subsequently sought to have the Court's first mandate recalled and reformed to permit
him to recover interest on the award of future lost wages from the date of the initial judgment. The Court granted the
plaintiff's request in order to prevent injustice, holding that the first mandate violated Federal Rule of Appellate
Procedure 37 in that it failed to provide instructions with respect to the allowance of interest.

Appeal Heard Despite Violation of Fed. R. App. P. 3(c)

The Third Circuit held in Matute v. Procoast Navigation Ltd., 928 F.2d 627, 1991 AMC 1332 (3d Cir. 1991) , cert.
denied, 502 U.S. 919, 112 S.Ct. 329, 116 L.Ed.2d 270 (1991) that the district court properly dismissed the claim of a
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Honduran crewman against the West German owners of a vessel registered in Cyprus based on an injury that occurred
outside United States territorial waters under the Jones Act for lack of subject matter jurisdiction. The court entertained
the appeal despite plaintiff's violation of Fed. R. App. P. 3(c), which requires the notice of appeal to designate the
judgement or order appealed from. The court found that there was no prejudice to the defendant as the request for
appeal from the denial of reconsideration made clear reference to the underlying dismissal of the Jones Act claim.

Notice of Appeal Sufficently Identified Order Appealed From

In an action seeking to enforce an arbitration award relating to the loss sustained from the sinking of a cargo ship,
appellant's right under Fed. R. App. P. 3(c) to appeal from the district court's original summary judgment order was
upheld by the court in State Trading Corp. of India v. Assuranceforeningen Skuld, 921 F.2d 409, 1991 AMC 1147 (2d
Cir. 1990) . Appellant had withdrawn its first appeal from the order of summary judgment because its motion for leave
to amend the complaint was still pending. When that motion was denied, appellant filed a second notice of appeal. Since
the Federal Rules of Appellate Procedure are liberally construed, the court considered the two notices of appeal together
and concluded that appellant had sufficiently manifested its intent to appeal from both orders, complying with the
requirement that the notice of appeal must designate the judgment or order appealed from.

Appeal Dismissed for Failure
To File Timely Notice of Appeal

In an injured crew member's Jones Act and general maritime action, defendant's failure to file a notice of appeal from
the dismissal of its third party claim against its insurance broker prevented appellate review of that ruling in Stockstill
v. Petty Ray Geophysical, 888 F.2d 1493, 1990 AMC 2957 (5th Cir. 1989) . In the absence of a timely notice of appeal
pursuant to Fed. R. App. P. 4(a)(3), appellate jurisdiction may not be exercised over a claim.

Ninth Circuit Affirmation of Washington District Court Dismissal Bars Further Review

In Shute v. Carnival Cruise Lines, Inc., 804 F. Supp. 1525, 1993 AMC 584 (S.D. Fla. 1992) , the Florida district court
refused to hear a case previously dismissed by the Western District of Washington for lack of in personem jurisdiction.
Upon appeal of the Washington court's ruling, the Ninth Circuit affirmed the dismissal without remand. Subsequently,
the plaintiffs successfully moved the district court to transfer the action to Florida district court. The Florida district
court denied admittance, explaining that "transferring the case...modifies the judgment affirmed, and improperly
resurrects a case the Ninth Circuit declared deceased." The court further noted that the plaintiffs could have taken
various steps to insulate the viability of their action (e.g. filed a protective suit in Florida or petitioned for a rehearing in
the Ninth Circuit.

Prevailing Party Entitled to Supersedeas Bond in Amount Determined by Former Civil Rule 73(d)

After the district court entered judgment in its favor in an action seeking to assert a maritime lien, the prevailing party
was entitled in Cal. Dive Int'l, Inc. v. M/V Tzimin, 743 F. Supp. 813, 1991 AMC 514 (S.D. Ala. 1990) to a bond
covering the loss of interest on two million dollars being retained in the court registry pending appeal. The unsuccessful
party had to give a supersedeas bond to secure the prevailing party against the loss of interest resulting from the
inability to use the money retained in the court registry. Since Fed. R. Civ. P. 62(d) fails to specify the amount to be
secured by a supersedeas bond, the court followed former Civil Rule 73(d) in fixing the amount of the bond.

Appeal to Fifth Circuit from Order Compelling Arbitration Allowed

Insurer filed a motion to compel arbitration in dispute with insured towing company. The district court ordered
arbitration, staying all litigation between the parties, and towing company appealed. In Sphere Drake Insurance v.
Marine Towing, Inc.16 F.3d 666, 1994 AMC 1577 (5th Cir. 1994) , the Court of Appeals held that the district court's
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order compelling arbitration constituted a final appealable order, pursuant to the Federal Arbitration Act, since it was
not embedded in other proceedings concerning the same accident.

One-Day Late Filing Does Not Bar Cross-Appeal

After district court held vessel liable for incidental damages, charterer appealed for new determination of damages and
vessel filed cross-appeal, one day beyond the time limit required by Fed.R.App.P. 4(a)(3). The Court of Appeals in
Texport Oil Co. v. M/V Amolyntos, 11 F.3d 361, 1994 AMC 815 (2d Cir. 1993) , rejected charterer's claim for damages.
Before examining the cross-appeal on its merits, the Court determined that the vessel's inadvertent late filing did not
constitute a jurisdictional bar and chose to disregard the time requirement. However, the Court upheld the incidental
damages award.

Notice of Appeal Naming Shipowner But Not Ship Inadequate to Establish Jurisdiction Over Both

Vessel and her owner sought to appeal district court's judgment in favor of owners of damaged cargo. However,
shipowner neglected to name vessel as an appellant, arguing that they shared liability. In All Pacific Trading, Inc. v.
Hanjin Container Line, Inc., 7 F.3d 1427, 1994 AMC 365 (9th Cir. 1993) , the Court held that since a vessel enjoys a
separate and distinct personality from its owner and since, pursuant to Fed. R. App. P. 3(c), notice of appeal must
specify all parties seeking appellate review, appellants were required to name the vessel in order to confer in rem
jurisdiction over it.

k. Supplementary Rules for Certain Admiralty and Maritime Claims.

[1] Rule B. Attachment and Garnishment: Special Provisions.

Plaintiff Must Obtain a Stay and Post a Bond for District Court to Preserve Jurisdiction After Action is
Dismissed and Security Released

The Ninth Circuit Court of Appeals held in Stevedoring Servs. of Am. v. Ancora Transp., N.V., 941 F.2d 1378, 1992
AMC 883 (9th Cir. 1991) , that where quasi in rem jurisdiction is asserted over a defendant based upon a Rule B
attachment, and the district court dismisses the action and properly releases the security, plaintiff stevedore may not
preserve jurisdiction merely by posting a supersedeas bond, where it has failed to obtained from the district court a stay
of its judgment dismissing the case for lack of personal jurisdiction. The district court had issued a writ of garnishment
of payment by defendant as agent for a related company, based on plaintiff's claim that defendant was liable to it for an
unpaid amount based on a stevedoring contract and that the funds garnished belonged to defendant. But after a hearing,
the court ruled that plaintiff failed to show that the funds belonged to its debtor and released the attachment after a
temporary stay. In arguing that under the rule announced in Alyeska Pipeline Service Co. v. Vessel Bay Ridge, 703 F.2d
381, 385 (9th Cir. 1983) , cert. dismissed, 467 U.S. 1247, 104 S.Ct. 3526, 82 L. Ed. 2d 852 (1984) , it could preserve
jurisdiction by posting a supersedeas bond without obtaining a stay, plaintiff misunderstood the interpretation of the rule
in Teyseer Cement Co v. Halla Maritime Corp., 794 F.2d 472 (9th Cir. 1986) . Although it was said in Teyseer that
district court jurisdiction could not be preserved where "the defendant fails to obtain a stay of execution of the judgment
or to post a supersedeas bond," both are required if jurisdiction is to be preserved, the bond posting being merely a
condition to obtain the stay.

Jurisdiction Over Res Must
Be Preserved Through Appeal

The Ninth Circuit Court of Appeals found in Pride Shipping Corp. v. Tafu Lumber Co., 898 F.2d 1404, 1990 AMC
1256 (9th Cir. 1990) , that it had jurisdiction to hear an interlocutory appeal from a district court order vacating the
attachment of security obtained by plaintiff under Supplemental Rule B(1) even if defendant later makes a general
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appearance. However, the appeal is moot if the res is no longer in the jurisdiction and the plaintiff has not made a timely
or proper request for a stay of the release order.

Pending Arbitration Does Not Preclude Rule B Attachment

In West of England Ship Owners Mutual Ins. Assoc. v. McAllister Bros., Inc., 829 F. Supp. 125 (E.D. Pa. 1993) , the
district court dismissed defendant's motion to vacate attachment based on a pending arbitration agreement. The court
noted that no arbitration proceedings were pending, pointing to a settlement agreement that ended arbitration
proceedings. Regardless, the court explained that pending arbitration does not preclude plaintiff from implementing
Rule B attachment. The court noted that nothing in the statute provides that pending arbitration proceedings forestalls
attachment.

Plaintiff's Bona Fide Effort to Find Defendant Corporation Satisfies Requirement for Diligence Search

In West of England Ship Owners Mutual Ins. Assoc. v. McAllister Bros., Inc., 829 F. Supp. 122 (E.D. Pa. 1993) , the
district court ruled that plaintiff's Rule B attachment of defendant's tug boats upheld following plaintiff's reasonably
diligent effort to find defendant within the district. Defendant's assertion that one of the company's officers resided
within the district, and therefore could be found, was unsubstantial. The court noted that the officer's residence was
unlisted. In addition, the corporation itself had offices in New York and New Jersey, but none in Pennsylvania, the
forum for attachment.

Maine Corporation Subject to Rule B Garnishment

In Fedcom v. Revelen Int'l, 1993 AMC 2435 (D. Me. 1993) , the court found that defendant, a California-based
corporation, was immune from service of process under Maine procedural law and therefore insusceptible to Rule B
garnishment. While defendant had business contacts in Maine, the pending cause of action did not arise out of the
corporation's business activity there. Therefore, the defendant cannot be "found within the district" under the purview of
Supplemental Rule B(1). In addition, defendant had no officer in Maine on whom process could be served.

Garnishment Order Vacated Because Freight Was Not Due
Until Bills of Lading Were Surrendered

Where the charter party stated that defendant shipper would owe freight when the carrier surrendered the bills of lading,
the plaintiff, a creditor of the carrier, obtained a garnishment order pursuant to Supplemental Rule B(1) for the freight
due from the shipper. The court found in Clipper Shipping Co. v. Unimarine Bulk Transp., Inc., 790 F. Supp. 56 (D.
Conn. 1992) that at the time of the garnishment order, which was before the carrier had surrendered the bills of lading
but after it had loaded the cargo, the carrier had no claim against the shipper because the carrier had not delivered the
bills of lading and there was no guarantee the carrier would perform the contract. Therefore, defendant shipper did not
owe a debt to the carrier and the court vacated the garnishment order.

Defendant Corporation Amenable to Rule B Attachment

In Yu Sheng Fishery Co. v. Dongwon Indus., 1993 AMC 110 (D. Guam 1991) , the district court refused to vacate a
Rule B(1) attachment based upon defendant's assertion that such a writ was unnecessary. Defendant claimed that it
could have been served through its managing agent or its shipping agent, both located in Guam. The court disagreed,
explaining that neither agent had been "expressly or impliedly appointed...to receive service of process...or has ever
accepted such service." The court was also unimpressed by defendant's ancillary argument that it performed sufficient
activity in the area to establish vulnerability to service. The court clarified that while such minimum contacts may
accommodate jurisdiction, jurisdictional requirements and service of process are independent and ineffectual upon one
another.
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Motion To Vacate Attachment Denied But Order Preventing Future Attachments Granted

In Western Bulk Carriers (Australia) v. P.S. Int'l, Ltd., 762 F. Supp. 1302, 1991 AMC 2828 (S.D. Ohio 1991) , an
action by a vessel owner to collect demurrage owed by a subcharterer by way of a Rule B maritime attachment, the
defendant moved to vacate the attachment on various grounds. In denying the defendant's motion, the court held that
funds in the defendant's bank account were subject to attachment under Rule B even though the bank had a superior
security interest in the funds. In addition, the fact that the defendant subsequently consented to the court's jurisdiction
and appointed an agent for receipt of service of process was not sufficient to vacate the attachment since defendant
could not be found within the district at the time of the attachment. The court also declined to set aside the attachment
on the grounds of bad faith or harassment in the absence of evidence that the plaintiff could have commenced the suit in
another district without unfairness or inconvenience. However, since the defendant could now be found within the
district, there was no basis for future attachment of defendant's property and the court granted defendant's motion for an
order preventing the attachment of any additional funds which might be placed in defendant's bank account.

Shipowner's Prejudgment Attachment of Property Justified by Anticipatory Breach of Charter Parties

Pursuant to Fed. R. Civ. P. 64 and Supplemental Rule B, the court in Bergesen, A.S. v. Lindholm, 760 F. Supp. 976,
1991 AMC 2839 (D. Conn. 1991) applied Connecticut's prejudgment remedy statutes and granted plaintiff shipowner's
application for a prejudgment attachment of defendant charterers' property. Plaintiff had shown probable cause, required
by Connecticut law to sustain the validity of its claim, where the evidence clearly indicated that defendants repudiated
the three charter parties, which constituted anticipatory breach of contract under applicable English law. There was also
ample evidence that defendants' breach was reasonably likely to result contract damages of approximately $20 million,
even though plaintiff was unable to prove the damages with exactitude. The court also found that it was justified both
under federal admiralty law and Connecticut law to pierce the corporate veil of defendants' corporations since they
structured their shipping and real estate business in a convoluted way so as to deprive the plaintiff of any economic
incentive to enforce its contract rights.

Defendant's Motion To Vacate Attachment Obtained Under Supplemental Rule B Denied

In Verton Navigation, Inc. v. Caribica Shipping Ltd., 1991 AMC 1733 (S.D.N.Y. 1991) , defendant brought a motion to
vacate an attachment of its assets in the State of New York consisting of certain insurance proceeds. The attachment had
been obtained pursuant to Supplemental Rule B as security for payment of a potential arbitration award. The district
court denied the motion because defendant failed to establish that it was subject to jurisdiction in New York for doing
business in the state. In addition, since defendant did not have a local agent for service of process, defendant failed to
show that it could be served with judicial process within the district.

Attachment Upheld Despite Presence of Agent for Service

In VTT Vulcan Petroleum, S.A. v. Langham-Hill Petroleum, Inc., 684 F. Supp. 389, 1989 AMC 1301 (S.D.N.Y. 1988) ,
defendant's motion to vacate a Rule B attachment of its assets was denied. Attachment was proper where defendant
could not be found within the district. Although defendant appointed an agent for service of process in the district,
defendant was not engaged in sufficient activity in the district to subject it to jurisdiction. The court was not persuaded
that defendant's past activity rendered it "present" within the district for purposes of Rule B.

Defendant Within the District Since Appointed Agent for Service of Process After Filing

In Navieros Inter-Americanos, S.A. v. M/V Vacilla Express, 1997 AMC 2845 (1st Cir. 1997) , the Court of Appeals
upheld the Supplemental Rule C arrest of defendant's vessel as ordered by the district court. Additionally, the Court
determined that defendant did not defeat a Rule B attachment of its vessel by waiting to appoint an agent for service of
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process until after plaintiff filed; for the purpose of attachment, defendant was not within the district. Nor was the
attachment discharged following defendant's subsequent appearance in this action.

Supplemental Rule B Preempts State Statute

In Aurora Maritime Co. v. Abdullah Mohamed Fahem & Co., 85 F.3d 44, 1996 AMC 1755 (2d Cir. 1996) , the Court
of Appeals resolved that Supplemental Rule B attachment, a characteristic and substantive feature of admiralty law,
must be enforced uniformly and without inconsistency. Therefore, Rule B preempted a New York statute granting
garnishees superior set-off rights against any indebtedness.

Rule B Attachment Served on Local Bank Branch Does Not Reach Account Located Outside District

Plaintiff shipowners filed suit in the District of Maryland against an insurance company (managed by a Virginia
corporation) to recover amount allegedly owed on policy for damage to ship. In order to establish jurisdiction over
defendant, plaintiffs attached defendant's bank account in Virginia under Supplemental Rule B. Although the insurance
company conducted no business in Maryland, its bank operated branches in the state. The court in Woodlands, Ltd., v.
Westwood Insurance, Ltd., 1997 AMC 2353 (D. Md. 1997) , concluded the plaintiffs did not obtain in rem jurisdiction
over defendants merely by serving a bank branch found in a district other than where the account was maintained.

Charterer Failed to Satisfy Requirements of Digitrex Exception for Extraterritorial Attachment

In Limonium Maritime, S.A. v. Mizushima Marinera, S.A., 961 F.Supp. 600, 1997 AMC 2938 (S.D.N.Y. 1997) , the
court determined that a charterer could not attach funds held in Scottish bank's London branch by serving New York
branch. The exception to the separate entity rule set forth in Digitrex, Inc. v. Johnson, 491 F.Supp. 66 (S.D.N.Y. 1980) ,
only applies where (1) notice of attachment is served on the bank's main office; (2) main office and branches are within
same jurisdiction; and (3) branches are connected to main office by high-speed computers and under centralized control
of main office.

Rule B Attachment Obtained Primarily as Security Permissible

Plaintiff-shipowner brought action in Florida state court to recover amount owed by defendant-charterer. The Eleventh
Circuit entered judgment in favor of plaintiff, which was stayed pending appeal. Concerned that defendant would refuse
to fund the judgment, plaintiff filed an action in the Southern District of Texas to attach an arbitration award, rendered
in favor of defendant, as security in the event of a judgment for defendant in Florida state court. The district court in
Oil Transport Co., S.A. v. Hilton Oil Transport, 1994 AMC 2817 (S.D. Tex. 1994) , ruled that a Supplemental Rule B
attachment is permissible even when its primary purpose is to obtain security and not personal jurisdiction. Therefore,
plaintiff's attachment stood.

Party Not Within the District for Purpose of Supplemental Rule B, Yet Attachment Vacated Because Unfair

Shipowner filed for Rule B attachment to obtain security for balance-due owed by charterer. In Royal Swan Navigation
Company Ltd. v. Global Container Lines, Ltd., 868 F.Supp. 599, 1995 AMC 1266 (S.D.N.Y. 1994) , the court
established that defendant-charterer was not found within the district for the purpose of service of process. Charterer's
attorneys' acceptance of service was not sufficient since they lacked authority to do so. Furthermore, requirement that
plaintiff make a bona fide effort to find serviceable individual does not include tracking down employee of defendant
during rare trip to district. However, even where a Rule B attachment is applicable, it may be vacated if unfair. Here
plaintiff did not need the security and could obtain jurisdiction in another district without attachment, thus making this
attachment unfair. As such, the district court vacated the attachment.

[2] Rule C. Actions In Rem: Special Provisions.
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Although Arrest Held Improper Under Supplemental Rule C,
Attachment Permitted Under Supplemental Rule B

In Sembawang Shipyard, Ltd. v. Charger, Inc., 955 F.2d 983, 1993 AMC 1341 (5th Cir. 1992) , a Singapore ship
repairer's arrest of a Liberian vessel pursuant to Rule C was held improper because there is no United States statute
which provides for a maritime action in rem, as required by Supplemental Rule C(1)(b), and there is no maritime lien
for repairs to a ship under Singapore law, as required by Supplemental Rule C(1)(a). Although the Singapore ship
repairer was unable to proceed against the Liberian vessel in rem under Rule C, the court found that the vessel could
have been attached under Supplemental Rule B(1), and treating the matter as a technical pleading error, permitted the
repairer to proceed under Rule B and reach the vessel's bond in the absence of a showing of prejudice.

Presumption of Sufficiency of Posted Notice Rebutted

In MacDougall's Cape Cod Marine Serv. v. One Christina 40' Vessel, 900 F.2d 408, 1990 AMC 1643 (1st Cir. 1990) ,
the presumption that posting notice on a ship constitutes reasonable personal notice to its owner under Supplemental
Rule C(3) was rebutted where plaintiff was custodian of the vessel and was aware that the owner was not in the area.
Constitutional due process requires the plaintiff to do more than publish notice by at least mailing a letter of notice of a
suit to the last known address of the owner. Without such notice, no jurisdiction is established for a maritime lien.
Therefore, the district court properly vacated a default judgment and the subsequent seizure and sale of the vessel held
in the in rem action.

English Statutory Right In Rem Not Equivalent to American Maritime Lien

In Trinidad Foundry & Fabricating Ltd. v. M/V Kas Camilla, 776 F. Supp. 1558, 1991 AMC 2166 (S.D. Fla. 1991) ,
aff'd, 966 F.2d 613, 1992 AMC 2636 (11th Cir. 1992) , the Eleventh Circuit held that where the parties stipulated that
English law would apply, the district court did not have in rem jurisdiction over a vessel in an action brought by a
provider of necessaries. Despite the fact that under English law, furnishing necessaries to a vessel gives rise to a
statutory right in rem, Supplemental Rule C provides that an in rem action may only be brought to enforce a maritime
lien. In Trinidad Foundry & Fabricating Ltd. v. M/V Kas Camilla, 776 F. Supp. 1558, 1991 AMC 2166 (S.D. Fla.
1991) , aff'd, 966 F.2d 613 (11th Cir. 1992) , plaintiff's statutory right in rem, however, was held not equivalent to a
maritime lien under American law. Since the district court did not have in rem jurisdiction over the vessel, the action
was dismissed.

Rule C(4) Arrest Barred by Failure to Register Mortgage Under Canadian Law

In Privilege Yachting, Inc. v. Teed, 849 F. Supp. 298 (D. Del. 1994) , the defendant's motion to quash an arrest was
granted. The plaintiff sought an action in rem in order to enforce a mortgage exdecuted in Canada. In applying the Ship
Mortgage Act, the court conceded that the strict procedural requirements imposed upon domestic mortgages did not
apply to foreign mortgages. Nevertheless, the court denied arrest because the plaintiff mortgagee failed to meet the
minimal requirement of properly registering the mortgage.

Under the 1952 and 1926 Brussels Conventions, No Maritime Lien Created to Justify Rule C Arrest

In Agenzia Maritima Saidelli v. M/V Dexterity, 1993 AMC 2900 (E.D. La. 1993) , the district court concluded, in
applying Italian law, that plaintiffs failed to establish maritime liens to allow Rule C arrest. Under Italian law, plaintiffs
assert maritime liens under the Brussels Convention of 1952 and, alternatively, the Convention of 1926. The court
rejected the Rule C arrest under the 1952 Convention, explaining that a maritime claim, but not a maritime lien, arose
under it. The court explained that under Supplemental Rule C(1)(a), vessel arrests required a maritime lien. In
considering the 1926 Brussels Convention, the court emphasized the requirement that any claims must arise from
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transactions conducted directly with the master of the vessel. In this instance, the vessel's charterer entered into the
pertinent contracts, thus eliminating lien rights under the 1926 Convention.

Court Extended Time for Filing Claim and Verified Answer to Government Seizure

In United States v. One 1987 27 Foot Boston Whaler, 808 F. Supp. 382 (D.N.J. 1992) , the District Court for the
District of New Jersey held that a tardy claim to government seized vehicles may be permitted under the court's exercise
of discretion permitted by Supplemental Rule C(6). The owners of a government seized vessel and motor vehicle filed
their claim after the Supplemental Rule C(6) ten day period to file had exhausted. The court permitted the claim
anyway, noting the permissability of such an extension under the statute and that liberal interpretation is favored by
admiralty law. The court further noted the "inherent ambiguity" in Rule C(6) as to the commencement of the ten day
period.

Absence of res Precludes Rule C Arrest

In Textainer Equip. v. M/S Gulf Trader, 1993 AMC 99 (N.D. Cal. 1992) , the California district court refused to issue
an arrest warrant for freight that was not and had never been within the district court's domain. The court cautioned that
the res itself must be within the court's jurisdiction. The court's personal jurisdiction over the parties involved would not
satisfy the Rule C requirements. The court did, however, grant the plaintiff a writ of garnishment pursuant to California
state law. The court also resolved a peripheral issue regarding the garnishment, declaring that a writ of garnishment
supersedes a garnishee's setoff or lien rights against the disputed property.

Brazilian Vessel Waived Immunity From Arrest

In a container lessor's action against a Brazilian corporation owned by the Brazilian government for breach of a master
lease agreement, the district court judge issued a warrant of Maritime Arrest pursuant to Supplemental Rule C(3). The
Brazilian corporation claimed that because arrest was not specifically enumerated in § 1610(d) of the Foreign Sovereign
Immunities Act ("FSIA"), there was no valid waiver of immunity under the statute and accordingly, the arrest of the
vessel was improper. The court rejected this argument and pointed out that although § 1610(d) specifically used the
word "attachment," the courts have also applied this section to permit waiver of immunity from arrest. In the instant
case, Triton Container Int'l Ltd. v. M/S Itaite, 1991 AMC 2769 (S.D.N.Y. 1991) , the waiver was explicit and therefore
effective, as a provision in the master lease agreement specifically referred to waiver of immunity under the FSIA for
prejudgment seizure, arrest or attachment. The Brazilian corporation's motion to vacate the order of arrest was therefore
denied.

Failure To Comply With Supplemental Rule (C)(2) Irrelevant Following Arrest of Vessel

In MMI Int'l, Inc. v. M/V Skyros, 1991 AMC 1264 (N.D. Cal. 1990) , the district court held that Supplemental Rule
C(2) requires the complaint in an in rem action to describe with reasonable particularity the property subject to arrest
and to state that the property is within the district or will be during the pendency of the action. In an action involving
alleged breaches of a charter party, although the subcharterer's arrest of a shipowner's vessel failed to comply with the
requirements of Supplemental Rule C(2), this was irrelevant subsequent to the arrest of the ship, since the fact of such
arrest was conclusive evidence that the ship was actually present in the district. The fact that the subcharterer's arrest of
the vessel was improper did not operate to invalidate its proper attachment of the head charterer's bunker fuel on board
such vessel pursuant to Supplemental Rule B.

Court Lacks Jurisdiction Where Supplemental
Rule C Not Strictly Complied With

In Nuta v. M/V Fountas Four, 1990 AMC 1578 (S.D. Fla. 1990) , the district court did not acquire jurisdiction over
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defendant's vessel where the requirements of Supplemental Rule C for proper arrest and service were not strictly
complied with. Since the court had simply appointed plaintiff shipyard owner as substitute custodian of the vessel, and
plaintiff had failed to pay a $2,000 cost advance required by the district marshall to arrest the vessel, defendant's yacht
had never been properly arrested and therefore, the marshall properly refused the judge's order to sell the vessel.
Allowing plaintiff to assert the court's jurisdiction this way would jeopardize the guarantees of notice and due process
carefully drafted into the Supplemental Rules. As plaintiff equally failed to satisfy the requirement for proper in
personam service on defendant, the court never had jurisdiction and the final default judgment previously entered by an
impeached judge was vacated.

Local Rule Superseded

In Markham v. F/V Borland Drive, 1990 AMC 1153 (D. Alaska 1990) , the district court held that as Alaska local
Admiralty Rule 4 required a pre-arrest hearing before the issuance of a warrant for a vessel's arrest, while Supplemental
Admiralty Rules C(3) and E(4)(f) required only a post-arrest hearing, the local rule was inconsistent with the
Supplemental Rules and was therefore suspended.

No Maritime Liens for Charters Governed by English Law; F.A.A. Does Not Confer Right Against Vessel In
Rem

Plaintiffs entered into charter agreement with defendant vessel owner. The agreement contained a choice of law
provision, stipulating that English maritime law governed. Complaining that the ship failed to meet the requirements of
the charter party, plaintiffs asserted a claim for maritime lien against the vessel and sought its arrest pursuant to
Supplemental Rule C. During the Initial Pretrial Conference, the court determined that plaintiffs did not possess a
maritime lien under English law and could therefore not proceed in rem under Supplemental Rule C(1)(a). Moreover,
the Federal Arbitration Act did not confer a right against the vessel under Supplemental Rule C(1)(b) either. Instead, the
court converted plaintiff's arrest of the vessel into a temporary attachment pursuant to Supplemental Rule B. However
the district court in Heidmar, Inc. v. Anomina Ravennate di Aramento Sp.A of Ravenna, 993 F. Supp. 990, 1998 AMC
47 (S.D. Tex. 1997) , dismissed plaintiff's in rem action against the vessel, vacating its arrest. The court established that
the proper time to determine whether a plaintiff can be found within the district to preclude a Rule B attachment is the
time when the attachment was made. Additionally, the vessel's sporadic calls within the district constituted sufficient
minimum contacts to support specific jurisdiction. Therefore, Rule B attachment was not available.

Earlier In Rem Judgment Did Not Bar Later In Personam Action

After vessel dragged her anchor across plaintiff's power lines, the district court found her liable and entered judgment
against her. Plaintiff then pursued an in personam claim against the charterer of the vessel. In Central Hudson Gas and
Electric Corp. v. Empressa Naviera Santa, S.A., 845 F.Supp. 150, 1994 AMC 2003 (S.D.N.Y. 1994) , the court
determined, pursuant to Supplemental Rule C(1)(b), that the prior in rem judgment did not bar a second in personam
action since the earlier judgment was not fully satisfied.

[3] Rule D. Possessory, Petitory, and Partition Actions.

Partition Denied for Failure to Establish Admiralty Jurisdiction

In Privilege Yachting, Inc. v. Teed, 849 F. Supp. 298 (D. Del. 1994) , the District Court for the District of Delaware
held that a possessory or partition action under Rule D will be quashed absent establishment of admiralty jurisdiction.
The court noted that the instant action was grounded in an agreement to construct a vessel, thus barring a partition
action. As to the possessory action, the court explained that the plaintiff failed to assert a wrongful deprivation of
property. In accordance, the defendant's motion to quash the arrest was granted.
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Rule D In Rem Arrest Unavailable for Claim of Breach of Purchase Option

Where plaintiff charterer alleged that defendant breached a contract giving plaintiff an option to purchase a vessel, the
claim was based solely on a non-maritime clause of the charter. Therefore, in Parcel Tankers, Inc. v. M/T Stolt Luisa
Pando, 1990 AMC 2934 (E.D. La. 1990) , the court found that there was no admiralty jurisdiction and consequently
plaintiff could not invoke Admiralty Rule D to make an in rem arrest of defendant's vessel. The Rule D arrest remedy is
available for a petitory action arising from a claim of title or the right to take immediate possession of a vessel. In the
instant suit, however, plaintiff only had a claim for a breach of the purchase option, and the remedy of an in rem arrest
under Rule D is not available when the claim is based on a breach of a purchase agreement.

Assessing Double Freight as Damages and Refusing Offer of Security Constitutes Wrongful Possession
Warranting Arrest and Attachment Under Supplemental Rule D

While en route to destination, defendant-carrier asserted maritime lien over cargo. Plaintiff-shipper offered to secure
lien, but defendant refused. Soon thereafter, plaintiff filed for arrest and attachment of the cargo pursuant to
Supplemental Rule D. The court granted the motions, and defendant moved for reconsideration arguing that plaintiff's
arrest was not warranted because defendant was not in wrongful possession of cargo. In BP Exploration & Oil Co. v.
1146 Joints, 1996 AMC 1028 (E.D. La. 1995) , the district court concluded that plaintiff successfully established
defendant's wrongful possession under Supplemental Rule D; a carrier cannot reasonable withhold delivery of cargo
when it effectively assessed "double freight" and refused to accept reasonable security. As a result, plaintiff was entitled
to move for maritime arrest and attachment.

[4] Rule E. Actions In Rem and Quasi In Rem: General Provisions.

Countersecurity Order Held To Be Abuse of Discretion

Although a district court has broad discretion in determining whether and in what amount countersecurity shall be
posted, the Eleventh Circuit in Afram Lines Int'l v. M/V Capetan Yiannis, 905 F.2d 347, 1990 AMC 1853 (11th Cir.
1990) ruled that the trial court abused that discretion when it ordered plaintiff to post countersecurity in an amount far
exceeding the security posted by the defendant on the original claim, where the plaintiff did not seek, by posting of
countersecurity, to release any of its property from defendant's custody and the defendant could not itself have
commenced an action against the plaintiff, either in rem or quasi in rem.

Quasi In Rem Jurisdiction Not Maintained
If Res Properly Released

Although plaintiff stevedore was free to assert both in personam and quasi in rem jurisdiction by serving the defendants
in the forum state, its action begun by maritime attachment was not in personam but quasi in rem in nature. In
Stevedoring Serv. of Am. v. Ancora Transp., N.V., 884 F.2d 1250, 1989 AMC 2789 (9th Cir. 1989) , Plaintiff alleged no
facts in its complaint asserting personal jurisdiction over defendants and served defendants merely by telex. Further,
defendants did not waive their right to protest personal jurisdiction where they specifically reserved challenges to
jurisdiction during limited appearance in the district court and alleged no permissive counterclaims which might subject
them to the jurisdiction of the court. In the instant case, the district court attached defendants' funds pursuant to
Supplementary Rule B, then released the funds upon ruling that plaintiff stevedore failed to show that the funds attached
belonged to its debtor. The release was subsequently stayed, but the stay was eventually vacated. The case was deemed
moot on appeal since there was no longer a basis for jurisdiction. The Court of Appeals could not exercise jurisdiction
over defendants unless plaintiff could show that the res was released accidentally, fraudulently, or improperly. The
bond posted by plaintiff when the stay was ordered was only a condition of obtaining the stay--it did not have the effect
of preserving jurisdiction once the stay was vacated.
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Motion To Vacate Arrest of Vessel Granted Under
Rule E(4)(f) Where Claim of Breach Was Premature

In Marubeni Am. Corp. v. M/V Unity, 802 F. Supp. 1353, 1993 AMC 141 (D. Md. 1992) , the charterer of a vessel had
the vessel arrested, claiming that the owner had violated several provisions of the time charter agreement, causing
delays and unnecessary expenses. The charterer also alleged that it was overcharged for hire payments. The vessel
owner moved to vacate the arrest and the motion was granted because the charterer failed to sustain its burden under
Supplemental Rule E(4)(f) of showing why the arrest should not be vacated. Under the terms of the charter party
agreement, payment of the expenses in question was not due until after the parties attempted to resolve their differences
during a sixty day period beginning at re-delivery of the vessel. Since such re-delivery hadn't yet occured, and there had
been no abandonment of the time charter agreement, the charterer's claim of breach was premature and the arrest of the
vessel was vacated.

Interlocutory Sale of Mortgaged Vessel Ordered
Even Though Shipowner-Mortgagor Could Not Be Found

In Sovran Bank, N.A. v. F/V Capt. Scratch, 1992 AMC 1904 (E.D. Va. 1992) , the court ordered the interlocutory sale
of a mortgaged vessel pursuant to Supplemental Rule E(9)(b) after finding that the vessel's maintenance expenses were
continuing to grow while it was in custody and that the vessel was likely to deteriorate. Although the vessel
owner-mortgagor had not yet appeared in the action and his whereabouts remained unknown, the mortgagee bank had
made reasonable efforts to locate him. The court therefore granted the bank's motion for an interlocutory sale.

Interlocutory Sale Ordered After Bank Repossessed
Vessel and Moved it to Forum State

In Pee Dee State Bank v. F/V Wild Turkey, 1992 AMC 1896 (D.S.C. 1991) , plaintiff bank moved for an interlocutory
sale of a mortgaged vessel pursuant to Supplemental Rule E(9), and the defendant countered that the court lacked in rem
jurisdiction over the vessel. Plaintiff had taken possession of the vessel in North Carolina and moved it to a South
Carolina marina since federal in rem foreclosure proceedings were pending in that state. The court found that it had
jurisdiction because the vessel was within the forum at the time of arrest. The court also held that an interlocutory sale
pursuant to Supplemental Rule E(9) was proper because the vessel was in deteriorating condition, the defendant had not
come forward to take possession, and the custodial costs were increasing constantly.

Defendant's Motion for Countersecurity Denied Pursuant to Supplemental Rule E(7)

Where plaintiff brought an action to recover for repairs and necessaries provided to a vessel, defendant vessel owner
brought a counterclaim alleging damages suffered because of plaintiff's negligent repairs. In Trinidad Foundry &
Fabricating Ltd. v. M/V Kas Camilla, 776 F.Supp. 1555, 1991 AMC 2162 (S.D. Fla. 1991) , aff'd, 966 F.2d 613, 1992
AMC (11th Cir. 1992) , the court denied defendant's motion for countersecurity under Supplemental Rule E(7). The rule
mandates posting of countersecurity unless the court, for cause shown, directs otherwise. In the instant case, defendant's
motion for countersecurity was denied because there was evidence that defendant's counterclaim was frivolous, and
because plaintiff did not seek to release its property from defendant's custody.

Action Dismissed Pursuant to Supplemental Rule E and Forum Non Convenien

In an action arising from charter party disputes, after plaintiff obtained a writ of attachment against the contents of a
vessel, a party claiming an interest in the fuel on board the vessel moved, pursuant to Supplemental Rule E(8), to vacate
the attachment or alternatively dismiss on the grounds of forum non conveniens. Even though the claimant was not a
party to the suit, the court ruled in Great Prize, S.A. v. Mariner Shipping Party, Ltd., 764 F. Supp. 69, 1991 AMC 2156
(E.D. La. 1991) , aff'd, 967 F.2d 157, 1993 AMC 72 (1992) that it was able to bring its motion to vacate the attachment
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or to dismiss pursuant to Supplemental Rule E(4)(f) as an entity asserting an interest in attached property. The court
found the doctrine of forum non conveniens applicable, since the only connection the case had with the United States
was that the vessel's fuel oil bunkers were seized and the complaint filed in the Eastern District of Louisiana. The court
granted the motion to dismiss, conditioned on the parties submitting to Australian jurisdiction, waiving any applicable
statute of limitations defense, and satisfying any final judgment by any court where the suit could properly be brought.

Plaintiff Not Required To Post Security on Defendant's In Personam Counterclaim

In Powers v. F/V Gladys E, 1991 AMC 2002 (D. Alaska 1991) , the district court exercised its discretion in an in rem
action and denied defendant's motion requesting plaintiff to post security on defendant's in personam counterclaim
pursuant to Supplemental Rule E(7). Considering plaintiff's financial inability to post counter security, compelling it to
do so would unfairly and unreasonably inhibit plaintiff's prosecution of its case. Further, no security pusuant to
Supplemental Rule E(7) was necessary to equalize the positions of the parties, as plaintiff was a one-man operation
located within the geographic jurisdiction of the court.

Motion To Increase Amount of Security Denied in Absence of Fraud or Misrepresentation

In plaintiff's action against a vessel and her owner claiming damage to plaintiff's pipeline by the vessel, the parties
agreed to security in place of arresting the vessel based on an estimated amount for the costs of repairing the pipeline.
Given the parties' agreement, and lacking proof of fraud, misrepresentation or overreaching in the negotiations, the
court in Central Hudson Gas & Elec. Corp. v. M/V Lunamar II, 769 F. Supp. 208, 1991 AMC 1667 (S.D.N.Y. 1991)
denied plaintiff's motion pursuant to Supplemental Admiralty Rule E(6) to increase the amount of security agreed upon
after the actual cost of replacing plaintiff's submarine line was more than anticipated.

Restricted Appearance Under Supplemental Rule E(8) in In Rem Action Doesn't Preclude Subsequent In
Personam Suit

In Diamond Ko (Guam) Ltd. v. Yamashita, 1991 AMC 413 (Guam Sup. Ct. 1990) , where a shipowner restricted its
appearance under Supplemental Rule E(8) to defend an in rem action for the unpaid balance due for goods and services
provided to the fishing trawler M/V Kosei Maru No. 11, this did not prevent plaintiff maritime lienor from suing the
shipowner in personam based on its business activities in the jurisdiction. However, the dismissal with prejudice of the
in rem suit by the Guam admiralty court was res judicata and precluded the Guam territorial court from entertaining a
subsquent action against the shipowner for breach of an agency agreement based on the same facts. The defendant's
motion for summary judgment was therefore granted.

Failure To Post Counter Security

In Yacht Basin, Inc. v. M/V Gray Mist II, 1990 AMC 2674 (S.D. Fla. 1990) , defendant's motion to dismiss was granted
and plaintiff's complaint was dismissed with prejudice where plaintiff had failed to post the counter security on
defendant's counterclaim within three months as required by the court. Supplemental Rule E(7) requires security to be
posted on a conterclaim, and Fed. R. Civ. P. 41(b) permits a party to move for dismissal of an action for failure to
comply with a rule or court order.

Not Unreasonable for Vessel To Be
Held in Custody Pending Ruling

In Edlin v. M/V Truthseeker, 1990 AMC 2388 (N.D. Cal. 1990) , the District Court for the Northern District of
California held that where the marginal costs of maintaining a vessel in custody until a court rules on a motion for
summary judgment are not shown to be excessive and there is no evidence that the vessel's condition is deteriorating, it
is proper for a court to deny a motion for an interlocutory sale of the vessel under Supplemental Rule E(9)(b).
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Containers Subject to Quasi In Rem Jurisdiction

In Orbis Marine Enter., Inc. v. Tec Marine Lines, Ltd., 692 F. Supp. 280, 1989 AMC 1604 (S.D.N.Y. 1988) , the court
found quasi in rem jurisdiction over plaintiff's debt action against defendant for services rendered in purchasing
containers on defendant's behalf under a contract. Although contracts to purchase a vessel are held to be outside
admiralty jurisdiction, contracts to purchase containers are not. Cargo containers are deemed to be necessaries provided
to vessels that may serve as the basis for the imposition of a maritime lien, 46 U.S.C. § 971, and contracts to furnish
necessaries are maritime in nature. The general rule that an agreement to furnish services is not within admiralty
jurisdiction unless it relates to a particular and identifiable vessel could not be practically applied in this case since the
plaintiff contracted to make deliveries to different ships at defendant shipping line's direction.

Pending Arbitration Not Basis for Denial of Counter-Security

Defendant-charterer contracted with plaintiff shipowner to transport grain from the United States to Jordan. The charter
party contained an arbitration clause. After a dispute arose regarding damage to the grain, plaintiff commenced an
action in personam in district court and defendant filed a counter-claim. In Result Shipping Co., Ltd. v. Ferruzzi
Trading USA Inc., 56 F.3d 394, 1995 AMC 2446 (2d Cir. 1995) , the Court of Appeals determined that although,
pursuant to Supplemental Rule E(7), the district court possessed discretion in ordering counter-security, it could not
deny it simply because of pending arbitration. However, pursuant to Rule E(2), a trial court may exercise its discretion
in ordering a party to post security for costs, which the district court correctly did by denying defendant's request for
such security.

[5] Rule F. Limitation of Liability.

Class Certification Denied as Inconsistent With a Limitation of Liability Proceeding

In In re Lloyd's Leasing Ltd., 902 F.2d 368, 1990 AMC 2113 (5th Cir. 1990) , the Fifth Circuit affirmed a lower court's
denial of class certification on the ground that a class action was inconsistent with a limitation of liability proceeding.
The concursus contemplated by the limitation proceeding would be destroyed if the litigants were allowed to opt out
and not be bound by the judgment, as permitted in a class action under to Fed. R. Civ. P. 23. Further, the notice
requirements of Supplemental Rule F(4) for a limitation proceeding are more restrictive than that of a class action,
mandating notice by publication "as to all others." In addition, a class action is inconsistent with the requirement in
Supplemental Rule F that each claimant appear individually.

Motion To Transfer Venue of Limitation Proceeding Denied Under Supplemental Rule F(9)

In a limitation proceeding brought by a shipowner, a claimant who had brought suit in Texas state court for injuries
sustained on the shipowner's vessel sought a transfer of venue from the Eastern District of Louisiana to the Southern
District of Texas pursuant to Supplemental Rule F(9). The Louisiana district court held in In re AWI Drilling &
Workover, Inc., 1991 AMC 2334 (E.D. La. 1991) that the term, "district," as used in Supplemental Rule F(9), refers to a
federal district court. Therefore, the fact that claimant's suit against the shipowner was pending in Texas state court did
not compel the Louisiana district court to transfer the limitation proceeding to a Texas federal court with little interest in
the dispute. Since the ship was not attached or arrested, the provision in Supplemental Rule F(9) requiring a limitation
proceeding to be brought where the vessel was attached or arrested did not apply. Because the limitation proceeding was
properly in the district where the vessel was actually located, claimant's motion to transfer venue was denied.

Petition To Limit Liability Dismissed For Failure To Comply With Supplemental Rule F(4)

Where plaintiff filed a petition for exoneration or limitation of liability arising from an accident on its vessel, a potential
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claimant moved to dismiss because plaintiff did not follow the procedures called for under Supplemental Rule F(4). The
rule requires the plaintiff, within two days of newspaper publication of the notice of limitation, to also mail a copy of
the notice to any person known to have made a claim on the plaintiff arising from the same voyage or trip. The court
held in In re Marine Crewboats, Inc., 1991 AMC 2138 (E.D. La. 1991) that dismissal was appropriate due to plaintiff's
failure to comply with the rule, even though the potential claimant hadn't filed a claim, because plaintiff knew of this
potential claim, and even identified the claimant in its memorandum.

Limitation Complaint May Be Filed Promptly; Action
Transferred for Convenience of Parties and Witnesses

In In re St. George Packing Co., 1990 AMC 2848 (E.D. La. 1990) , the district court held that Supplemental Rule F(1)
did not require a vessel owner to defer filing a limitation complaint until it received a written notice of claim. The six
month period found in Rule F(1) did not preclude the vessel owner's right to file a complaint promptly. In addition,
since the vessel had not been attached or arrested, filing the complaint in the Eastern District of Louisiana was proper
because the complaint could have been filed in any district. However, the court exercised its authority under Rule F(9)
and transferred the action to a district court in Florida for the convenience of parties and witnesses, since the accident
happened off the Florida coast, it was investigated by Coast Guard personnel located in Florida and the residence of the
captain as well as the principal offices of the limitation proceeding plaintiff were also in Florida.

"District" Under Supplemental Rule F(9) Refers to Geographical Area

A vessel owner sought to limit its liability in a maritime action. The parties disagreed about the suit's venue, defined by
Supplemental Rule F(9) as the "district in which the owner has been sued." The court in In re American River
Transportation Co., 864 F.Supp. 554, 1995 AMC 705 (E.D. La. 1994) , reasoned that the word "district" in Rule F(9)
refers to geographical area and not a court, thereby establishing venue in the area surrounding the state court in which
the suit was brought.

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPersonal InjuriesMaritime Workers' ClaimsJones ActProcedureRemoval & VenueAdmiralty
LawPersonal InjuriesMaritime Workers' ClaimsLongshore & Harbor Workers' Compensation ActAdmiralty
LawPractice & ProcedureJurisdictionAdmiralty LawSovereign Immunity & LiabilityFederal GovernmentSuits in
Admiralty ActProcedureCivil ProcedureJurisdictionPersonal Jurisdiction & In Rem ActionsIn Personam
ActionsGeneral OverviewCivil ProcedureJurisdictionPersonal Jurisdiction & In Rem ActionsIn Personam
ActionsLong-Arm JurisdictionCivil ProcedureVenueForum Non ConveniensCivil ProcedurePleading & PracticeService
of ProcessMethodsPersonal DeliveryCivil ProcedurePleading & PracticeService of ProcessMethodsService Upon
Agents
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§ 213. Collisions.

a. Collisions Between Vessels.

Non-Economic Damages Awarded for Survivors of a Collision Upheld

Upon review of damages awarded, the circuit court concluded in Havinga v. Crowley Towing & Transp. Co., 24 F.3d
1480, 1995 AMC 292 (1st Cir. 1994) that the non-economic damages (pain and suffering, lost enjoyment) awarded to
plaintiffs were not unconscionable. Prior to review, the court warned that reversal of an award for non-economic
damages is warranted only if "it is so grossly disproportionate to any injury established by the evidence." Upon review,
the court noted that the plaintiffs' expert testimony as to their past and future emotional condition went uncontroverted.
In accordance, the award for non-economic damages went unmodified.

Proof of Specific Loss of Revenue Due to Collision Not Required

In M/V Nicole Trahan v. Gulfgate Marine Transp. Co., 10 F.3d 1190, 1994 AMC 1253 (5th Cir. Jan. 12, 1994) , the
Fifth Circuit Court of Appeals affirmed the lower court's finding that detention damages of a voyage charter vessel were
warranted despite lack of proof of specific losses. The vessel was struck by defendant's flotilla, compelling it to
temporarily cease operations while repairs were administered. The court refused to require that a voyage charter
establish lost profits by showing a "specific lost opportunity." The court reasoned that demanding such evidentiary
proof would impose an undue burden upon the damaged vessel's owner. In addition, the court sought to maintain the
prevalent maritime rule that lost profits be determined by the number of voyages before and after the incident. In this
instance, the court noted the damaged vessel's active schedule and the high probability of lost profits. Resolving a
peripheral issue, the circuit court concluded that travel expenses incurred by the defendant vessel owner's surveyor were
unnecessary and therefore excluded from damages.

Both Vessels Partially at Fault for Collision
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In C.G. Willis, Inc. v. Spica, 6 F.3d 193, 1994 AMC 2570 (4th Cir. Sept. 29, 1993) , the Fourth Circuit Court of
Appeals concluded that the district court properly apportioned liability among two colliding vessels. The court
concluded that the vessel Patricia's pilot did not violate the Inland Navigational Rules because the collision was not
imminent until the other vessel, the Spica, suddenly and unexpectedly changed course. Also the Spica failed to utilize
radar plotting to aid it in navigation. The court did concede that the Patricia violated the Rules by failing to signal a
starboard-to-starboard passage. Ultimately, the district court's finding that the Spica was 75% at fault and the Patricia
25% at fault was upheld.

Louisiana Rule, Shifting the Burden of Proof on the Drifting Vessel, Remains Law Despite Fed. R. Evid. 301

In Hood v. Knappton Corp., 986 F.2d 329, 1993 AMC 928 (9th Cir. 1993) , the court of appeals affirmed the district
court's finding that the defendant, owner of a log raft, failed to satisfy the burden of proof required by the Louisiana
rule. The rule states that an unmoored vessel which drifts into a collision is presumed to be at fault. The defendant
asserted that the rule conflicted with Fed R. Evid. 301, which essentially states that the "risk of nonpersuasion...remains
throughout the trial upon" the plaintiff. The court justified its holding by describing the "unique norms and further
distinctive goals" which maritime activities necessitate, noting that the Louisiana rule evinces a necessity that vessels be
securely moored to avoid accidents.

Action Based on Yacht Race Collision Remanded To Determine Application of Assumption of Risk Doctrine

Where plaintiff brought an action to recover for damages to his yacht caused by a collision with a Navy yacht at the
finish line of a race, the district court granted the Navy's motion to dismiss, holding as a matter of law that plaintiff had
assumed the risk of collision by entering the race. On appeal, the Fourth Circuit in De Sole v. United States, 947 F.2d
1169, 1992 AMC 242 (4th Cir.1991) , rev'g, 1989 AMC 2739 reversed and remanded the case to determine whether the
Navy yacht was grossly negligent or reckless, and in addition, whether plaintiff had assumed the risk that an established
navigational rule might be violated, in this case, Rule 37.2 of the International Yacht Racing Rules, which requires that
a yacht clear astern keep clear of a yacht clear ahead.

Summary Judgment Improper Due to Failure To Determine Effect of Statutory Violations

In Cliffs-Neddrill Turnkey v. M/T Rich Duke, 947 F.2d 83, 1992 AMC 1 (3d Cir. 1991) , rev'g, 760 F. Supp. 392,
1991 AMC 1232 (D. Del. 1991) , the Third Circuit Court of Appeals held that where plaintiff's drilling ship was
anchored when it was struck by defendant's oil tanker, the district court erred in granting plaintiff summary judgment in
the resulting suit, since plaintiff's statutory violations might have been a contributory cause of the collision. Pursuant to
Rule 27(b) of the International Regulations, 33 U.S.C. foll. § 1602, plaintiff's anchored vessel was required to display
proper anchoring lights to inform other vessels that it was anchored and restricted in its ability to maneuver. In addition,
Rule 5 requires all vessels to maintain a proper look-out at all times. Since there were genuine questions of fact as to
whether plaintiff's alleged statutory violations proximately caused the collision, the district court decision was reversed
and remanded.

District Court's Findings Upheld on Appeal

The Ninth Circuit Court of Appeals in Newby v. F/V Kristen Gail, 937 F.2d 1439, 1992 AMC 149 (9th Cir. 1991)
found that in an action by the owner of a wooden-hulled scow against a fishing vessel based upon a collision between
the two, the district court was not clearly erroneous in finding that negligence of the vessel's crew was the principal
cause of the collision and therefore attributing 80% of the fault to the vessel, and in dividing the fault and damages
equally (40% each) between vessel owner and master. There was good reason to believe that the master's navigational
errors and the crew's negligent lookout each contributed equally to the collision.

Colliding Vessel Not Entitled to Contribution From Sinking Vessel for Settlement Paid to Crewman Injured on
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Rescuing Vessel

Although the district court found that each vessel involved in a collision was equally at fault, it held that the failure of
the colliding vessel to render assistance to the sinking vessel was a superseding cause of an injury to a crewman of a
rescuing vessel, and therefore, the colliding vessel was not entitled to contribution from the owners of the sinking vessel
for payments made in settling claims of the rescuing vessel and its crew member against the colliding vessel. On appeal,
in Hunley v. Ace Maritime Corp., 927 F.2d 493, 1991 AMC 1217 (9th Cir. 1991) , the Ninth Circuit agreed with the
district court's finding that the colliding vessel's failure to stand by and give aid was the proximate cause of injuries to
the rescuing vessel's crewman, and therefore superceded the sinking vessel's prior negligence. The court emphasized
that the duty of assistance is greater where, as here, the prospective rescuer was involved in the original accident itself.

Decision Allocating Equal Fault Vacated Based Upon Court's Failure To Properly Apply Navigational Rules

In LoVuolo v. Gunning, 925 F.2d 22, 1991 AMC 1651 (1st Cir. 1991) , the First Circuit vacated a lower court decision
allocating equal fault and damages to both parties involved in a collision involving two pleasure boats because the
court's erroneous interpretation of the Inland Navigational Rules Act, 33 U.S.C. §§ 2001-2017, "infected" the mixed
findings of law and fact upon which the decision was based. In apportioning equal fault to the vessel which had the right
of way and made a last second effort to avoid the collision with the other vessel, which did not take maximum action to
keep well clear of the privileged vessel's crossing path, the court gave undue weight to Rules 5 and 8, which require
proper lookout and action to avoid collision, at the expense of the other navigational rules with which the privileged
vessel owner and passenger complied. The First Circuit held that the failure to evenhandedly apply the navigational
rules in evaluating the conduct of the parties was fatal to the court's apportionment of liability and damages, and in
remanding noted that equal assessment of fault should be rare, occurring only when in fact the fault between the parties
is exactly equal.

Owner of Abandoned Sunken Barge Not Liable for Collision With Voyaging Vessel

In Nunley v. M/V Dauntless Colocotronis, 863 F.2d 1190, 1993 AMC 1676 (5th Cir. 1989) , the Fifth Circuit Court of
Appeals held that the non-negligent owner of an abandoned, sunken watercraft is not liable for the collision between the
sunken wreck and a moving vessel that occurred three years following abandonment. The court noted that the owner of
the sunken barge had initiated a prompt and diligent good faith search following the disengagement of the barge during
the "Great Barge Breakaway." The court also reiterated the district court's finding that the accident was inevitable and
unforeseeable, thus only demanding a showing of ordinary prudence on the part of the barge owner. In addition, the
court of appeals held that the barge owner had legally abandoned the wreck, noting the significant time span between
the sinking and the collision.

Captain of Vessel Solely at Fault for Collision With Oil Platform; Passing Ship Did Not Contribute

In Seacarriers Maritime Co. v. M/T Stolt Jade, 823 F. Supp. 1311, 1994 AMC 191 (E.D. La. 1993) , the district court
concluded that defendant's passing vessel did not contribute to the collision between plaintiff's ship and an oil platform.
Plaintiff asserted that defendant's incoming vessel contributed to the casualty by "embarrassing" the navigation of
plaintiff's ship. While defendant's ship was traveling at an unsafe speed, such action was insufficient to exonerate the
colliding ship's captain and crew from sole liability. The court asserted that the colliding ship's crew "demonstrated a
blatant disregard for the most fundamental principles of good seamanship." The court further concluded that plaintiff's
negligence was the proximate and legal cause of the collision and that defendant's actions did not disrupt the causal link.

Colliding Vessels Found to be Equally At Fault

In Maritrans Operating Partners v. M/T Faith I, 800 F. Supp. 133, 1993 AMC 385 (D.N.J. 1992) , the district court,
considering the facts under the 1972 International Regulations for Preventing Collisions at Sea, concluded that both
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vessels were equally at fault for a collision that occurred in the Delaware Bay. The court explained that both parties to
the collision violated a number of guidelines necessary for the safe and proper trafficking of narrow waterways. Both
parties failed "to take compass bearings and radar plots of the other vessel" (violating Rules 7), failed "to give...warning
signal[s]" (violating Rule 34), failed "to navigate at a safe speed" (violating Rule 6), and failed to "take positive action
in ample time to avoid the collision" (violating Rule 8). The court explained that relative culpability, not the extent of
physical causation would determine apportionment of fault.

Yacht Held Primarily Responsible for Collision With Container Ship

In Elenson v. S.S. Fortaleza, 1992 AMC 1447 (S.D.N.Y. 1991) , the court held that a yacht owner was 75% at fault and
a container vessel 25% at fault for the collision between the two vessels. The court found that the container vessel was
proceeding at an excessive speed, based upon weather conditions at the time and due to radar contact with an
approaching vessel. Additionally, the court determined that the bridge crew of the container vessel failed to use radar
equipment timely and properly. The yacht owner was held liable because of the failure to have a dedicated lookout, and
the failure to use extreme care in navigating in an area with heavy traffic under poor weather conditions. The court
found the actions by both vessels to be violations of the COLREGS, and because the yacht violated more of the
COLREGS, the court attributed more liability to that vessel.

Negligence of Anguillan Vessel Primary Cause of Collision With Dutch Vessel

In apportioning the fault involved in a collision between an Anguillan cargo vessel and a Dutch container ship, the court
in In re G & G Shipping Co., 767 F. Supp. 398, 1994 AMC 170 (D.P.R. 1991) apportioned 80% of the negligence to
the former and 20% of the negligence to the latter. The collision was primarily caused by the actions of the Anguillan
vessel in failing to have a proper lookout, allowing an unlicensed helmsman ignorant in the use of navigation equipment
such as a radar scope to take the wheel without constant supervision, failing to properly use the ship's radar, failing to
notice the Dutch vessel as it approached, and failing to take appropriate action in order to avoid the collision. An
important consideration was the Anguillan vessel's violation of Rule 14(a) of the International Regulations For
Preventing Collisions At Sea, 33 U.S.C. foll. § 1602 (the "72 Colregs"), which is the failure to alter course to starboard
when there is a risk of collision with a vessel approaching on a reciprocal course. The Dutch vessel was also negligent,
in that the helmsman allowed his lookout to leave the bridge as a close-quarters situation was developing, in violation of
Rule 5 of the 72 Colregs. There was also a failure to use radar to plot the course and speed of the Anguillan vessel, in
violation of Rule 7(b), and a failure to take appropriate action in order to avoid a collision, in violation of Rule 8, all of
which supported the assessment of 20% responsibility to the Dutch vessel.

Limitation of Vessel Owner's Liability Act;
Allocation of Fault; Finding of Unseaworthiness

In In re Potomac Transp., Inc., 909 F.2d 42, 1991 AMC 190 (2d Cir. 1990) , modifying, 741 F. Supp. 395, 1990
AMC 798 (S.D.N.Y. 1989) , the Second Circuit found that the district court properly rejected the claims of defendant
vessel owner for limitation of liability for a collision pursuant to the Limitation of Vessel Owner's Liability Act, 46
U.S.C. App. §§ 181-96, where the vessel's master failed to observe or stand watch with a third mate, despite this having
been the latter's first voyage as a licensed third mate. The failure to comply with with a three-watch system as required,
and the failure to exercise due diligence in supervising a crew member whose navigational faults contribute to an
accident are sufficient grounds to deny limitation of liability. It was also proper for the district court to allocate 25% of
the fault for the collision to plaintiff where plaintiff's vessel violated the statutory requirement of a three-watch division
and had only third mates splitting the second mate's watch. Although the violation was not a motivating cause of the
accident, plaintiff failed to meet its burden of absolutely proving that the violation of the statute could in no way have
contributed to the accident. In addition, although the district court properly found that a presumption of incompetence
on the part of the crew of plaintiff's vessel had been raised by their negligent acts, it erred, however, in concluding that
such incompetence was sufficient to justify a finding that the cargo loss was caused by the unseaworthiness of the
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vessel. The case was remanded to district court to consider whether plaintiff had failed to exercise due diligence in
selecting a competent crew.

Liability Under the Wreck Act for
Failure To Mark Intentionally Scuttled Boat

In House v. Reis, 894 F.2d 411, 1990 AMC 1654 (11th Cir. 1990) , the Eleventh Circuit held that where a boatyard
owner was authorized by a sinking yacht's operator to scuttle it, and its employees, in the process of doing it,
intentionally let the boat sink in navigational waterways but failed to mark it, thus causing the collision and wreck of
another vessel, both the boatyard owner and the yacht operator were liable under the Wreck Act, 33 U.S.C. §§ 403, 409.
Because the defendants failed to mark the vessel or give notice to the government, they could not avail themselves of
the abandonment defense.

Crewmember's Unauthorized Use of Skiff
Does Not Impose In Rem Liability

In Churchill v. F/V Fjord, 892 F.2d 763, 1990 AMC 2085 (9th Cir. 1988) , cert. denied, 497 U.S. 1025, 110 S.Ct.
3273, 111 L.Ed.2d 783 (1990) , the Ninth Circuit Court of Appeals held that where a crew member, the son of the vessel
owner, used a skiff for personal recreation at night while under the influence of alcohol and without the authorization of
the vessel owner, he was not in lawful possession. Therefore, the vessel was not liable in rem for the negligence of the
crew member in operating the skiff and causing a collision with another skiff. Moreover, the skiff owner was not liable
for the negligent operation of the vessel by his son under the Alaska Owner Responsibility Statute, AS § 05.25.040,
since evidence revealed that the owner expressly directed his son to stay off the skiff during his absence and hence did
not expressly or impliedly give permission to the son to use the vessel for "recreational pursuits." Also, it was not
improper for the court to find that the owner did not negligently entrust the skiff to his son where evidence showed that
the owner did not give permission to use the vessel, the son had not used it in the past without permission and the owner
did not know or have reason to know that his son would use the skiff in a dangerous manner.

Collision Between Vessel and Floating Drydock
Within Federal Admiralty Jurisdiction

In Bender Shipbuilding & Repair Co. v. C.N. Lloyd Brasileiro, 874 F.2d 1551, 1991 AMC 220 (11th Cir. 1989) , the
Eleventh Circuit held that where a broken-free drydock collided with a vessel on navigable waters, the district court had
admiralty jurisdiction based on the nexus between the alleged wrongful conduct and maritime activity. A floating
drydock may be classified as a "vessel" for admiralty purposes when it becomes active in navigation.

Barge Accidents Caused by Excessive Rain

In Warrior & Gulf Navigation Co. v. United States, 864 F.2d 1550, 1990 AMC 2522 (11th Cir. 1989) , cert. denied,
493 U.S. 891, 110 S. Ct. 236, 107 L. Ed. 2d 187 (1989) , the Eleventh Circuit found that the district court clearly erred
in determining that the Army Corps of Engineers' negligent operation of a dam was the proximate cause of a series of
barge accidents downstream where an Act of God, unprecedented heavy rainfall, would have resulted in the same
damage without such negligence.

Moving Vessel Held 80% Negligent in a Collision With Anchored Vessel

In Tan-Tar-A, Inc. v. F/V Panther, 823 F. Supp. 19, 1993 AMC 2857 (D. Me. 1993) , the Eleventh Circuit found that a
moored fishing vessel was found 20% at fault for the collision between it and a travelling fishing vessel. The moving
vessel was apportioned the majority of the fault for negligent navigation. The court noted that the travelling vessel's
crew inadequately surveyed the entire horizon. Due to the vessel's unusual prow design, it was difficult to obtain a full
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view of the waters ahead from the wheelhouse. The crew failed to accommodate for this handicap. In addition, the court
found that the moving vessel's crew should have maintained a frequent monitoring of the radar. The anchored vessel
was apportioned 20% of the fault for failing to supply passing vessels with adequate visual verification of its presence.

Colliding Vessel's Crew Not Liable for Failing to Provide Assistance to the Injured When Other Vessels Assist

In Sletten v. Hawaii Yacht Club, 1993 AMC 2863 (D. Haw. 1993) , the district court found that a vessel involved in a
marine casualty is not obligated to provide assistance where other vessels render aid shortly after the incident. While
defendant vessel owner would be obligated under 46 U.S.C. § 2303(a) to provide assistance to injured persons, a
motorboat arrived shortly after the collision to take the injured plaintiff to shore. Plaintiff also asserted other
unsuccessful grounds for liability. The court rejected plaintiff's assertion that, had the defendant maintained a proper
lookout, they could have more adequately warned the plaintiffs of the ensuing collision. The court explained that a
proper lookout does not automatically require a duty to warn. In addition, plaintiff's claim of intentional infliction of
emotional distress was also quashed. The court failed to find defendant's conduct "atrocious, and utterly intolerable."

Barge Operator Exonerated for Collision Between Barge and Pleasure Craft

In Fiascone v. Fry, 1993 AMC 377 (E.D. Ky. 1992) , the district court was convinced that the defendant barge operator
was not negligent in causing the collision between defendant's barge and plaintiff's pleasure craft. The court explained
that while defendant may have committed a few statutory technical violations, such violations would not establish
liability without proof of causation. Witnesses attested that the defendant's barge was properly lit and traveling on the
proper side of the waterway. In addition, the court concluded that plaintiff operator failed to keep a proper lookout and
that his negligence solely caused the collision.

Both Vessels Equally To Blame for Collision in Channel

Following a collision in a narrow channel between two vessels, the district court in Verdin v. Sea-Land Serv., Inc., 1992
AMC 2579 (E.D. La. 1992) determined that the overtaking motorship and the overtaken fishing boat had violated the
Inland Navigational Rules and were equally to blame for the collision. The motorship was 50% at fault for failing to
proceed at a safe speed, and failing to take appropriate action in response to the risk of collision. The overtaken fishing
vessel was 50% at fault for failing to maintain a proper lookout, and for impeding the passage of another vessel within a
narrow channel. Since both parties were equally at fault, the compensatory damages sustained by the owner of the
fishing vessel were reduced by 50%.

Action Transferred to Maryland District Court Due to a Lack of Jurisdiction and Improper Venue

Where two fishing vessels were involved in a collision outside of United States territorial waters off the coast of Maine,
plaintiff shipowner sought to recover damages in federal district court in Maine. Defendant shipowner moved to dismiss
for lack of personal jurisdiction, and in the alternative, for transfer of venue to federal district court in Maryland, which
was defendant's principal place of business. Defendant's only contact with the state of Maine was its infrequent and
brief stops in Portland during the months of July, August, and September. The court in Levesque v. F/V Atlantic Dawn,
1992 AMC 510 (D. Me. 1991) held that it lacked personal jurisdiction and that venue was improper. The court did not
have specific jurisdiction because the claim did not arise out of defendant's contacts with Maine and the accident did not
occur in Maine's state waters. Also, plaintiff did not establish that defendant had the systematic and continuous contacts
necessary to confer general jurisdiction. The court transferred the case to the federal district court in Maryland pursuant
to 28 U.S.C. § 1406(a), which permits a case to be transferred to a court where the action could have been brought in
order to correct venue.

In Rem Liability for Collision Imposed on Foreign State
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In an action arising from a collision between two cargo vessels, the district court in Kim Crest v. M/V Sverdlovsk, 753
F. Supp. 642, 1991 AMC 1364 (S.D. Tex. 1990) found that the Sverdlovsk, a vessel owned by the Soviet Union, was the
cause of the collision and the damage sustained by plaintiff's vessel. Although the traditional maritime remedy of an in
rem seizure is unavailable against a vessel owned by a foreign sovereign, the exemption from seizure does not create
immunity from the underlying liability. Where proper notice is delivered, such an in rem claim becomes an in personam
claim against the foreign state, pursuant to the Foreign Sovereign Immunities Act, 28 U.S.C. § 1605 (1986). The Soviet
Union was therefore liable for the damages done by the Sverdlovsk to the extent of the Sverdlovsk 's value. Although the
Soviet Union asserted that it was not liable in personam because the Sverdlovsk was forced to accept the compulsory
pilot who was the sole cause of the accident, the transfer of the in rem claim to one in personam under the Foreign
Sovereign Immunities Act did not relieve defendant of its in rem liability.

Accident Caused by Passing Vessel's Excessive Speed

A small oil tanker was loading oil at plaintiff's oil terminal facility on the Mississippi River when the surge created by a
much bigger passing petroleum tanker caused it to swing outward, overextending the loading arms of the terminal
which were still attached to it. The court found in Petroleum Fuel & Terminal Co. v. M/V Overseas Alaska, 1991 AMC
2729 (M.D. La. 1991) that as between the docked vessel and the passing vessel, the latter was solely at fault and liable
to the plaintiff. It reiterated the established maritime rule that a moving vessel passing a moored vessel is presumed to
be at fault in causing damages to the latter, where the docked vessel can establish that it was properly moored to resist
ordinary swells and suction that might be anticipated under the circumstances. Since the mooring lines of the docked
vessel were in good condition and properly tended, and their number and configuration within accepted practice and
reasonable under the prevailing conditions, the accident clearly was caused by the passing vessel's excessive speed.

Collision Caused by Negligence of Forwardmost Boat

In an action arising from a collision between two pleasure boats which had been following one another in the same
direction, the court in In re Lenzi, 1991 AMC 1531 (E.D. Pa. 1991) found that the collision was caused solely by the
negligence of the forwardmost boat in making a sudden U-turn. This decision was based on the numorous violations of
the Inland Navigation Rules and other negligent acts attributed to that vessel, including the failures to proceed at a safe
speed (Rule 6), to assess the risk of collision after the turn was partially completed (Rule 7(a)), to alter course so as to
avoid a close quarters situation with the other vessel and to take action to avoid the collision (Rule 8). The court found
that the other craft took appropriate action in attempting to avoid the collision and its owner was entitled to exoneration
from liability for the accident.

Despite Existence of Adequate Alternative Forum Defendant's Motion To Dismiss Denied

In a Dutch-flag vessel's action against a Bahamian-flag tanker arising out of a collision in the waters off of Aruba,
where plaintiffs failed to show either that they would be treated unfairly or that they would be deprived of a remedy in
the Netherlands, the Dutch court system was an adequate alternative forum even though it allowed no
cross-examination and freely admitted hearsay evidence. In Cliffs-Neddrill v. M/T Rich Duke, 734 F. Supp. 142, 1990
AMC 1583 (D. Del. 1990) , the district court found that although an adequate alternative forum existed in the
Netherlands, defendant's motion to dismiss was denied for failure to demonstrate a strong private interest in favor of
dismissal. Except for the inconvenience to the parties that could be caused by the application of foreign law in a United
States court, almost every other private interest factor favored trial in the United States: it would be convenient to call
defendant's crew to testify; none of them spoke Dutch but the master spoke English, both ships' written records were in
English and would have to be translated for trial in the Netherlands; most evidence pertaining to liability would be
easier to produce for both parties in the United States; a damages survey was conducted in the United States and in
English text; and both ships would be repaired in the United States. Defendant also failed to demonstrate a sufficiently
strong public interest in favor of an alternative forum since both countries had roughly the same degree of interest in
adjudicating the case and, since most of the documentary evidence was in English, the time and cost of translation
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would impose more administrative difficulties in the Netherlands than in the United States. The district court also
rejected defendant's comity argument for forum non conveniens dismissal. The principle of comity was inapplicable
since the Dutch court had not issued any order with respect to the dispute.

Expert's Affidavit Required in State Court Claim Against
Licensed Harbor Pilot for Professional Malpractice

In Lutz v. Foran, 1992 AMC 1906 (Ga. Chatham County 1992) , the plaintiff brought a state court action against a
licensed harbor pilot, alleging that the latter's negligent piloting of his vessel resulted in a collision with a sunken shrimp
boat that plaintiff was attempting to salvage. The court granted defendant's motion to dismiss, finding that the claim was
for professional malpractice rather than for negligence, and plaintiff's complaint did not have an expert's affidavit
attached to it as required by Georgia state law.

Tanker Owner Negligent for Replacing Steel Tubing in Steering System With Copper Tubing

In an action for personal injuries sustained when the steering system on defendant's tanker malfunctioned and the vessel
collided with moored barges the plaintiff was working on, the jury determined that defendant was not liable for the
injuries, finding no negligence on its part. In Creppel v. Coronation Shipping Co., 572 So. 2d 1051, 1991 AMC 2253
(La. Ct. App. 1990) , cert. denied, 502 U.S. 812, 112 S. Ct. 60, 116 L. Ed. 2d 36 (1991) , the Louisiana Court of
Appeal reversed, holding that defendant tanker owner was negligent for using copper tubing, rather than steel, in the
steering system. The replacement of the original components of the vessel challenged the integrity of the steering
system and placed the burden on defendant to inspect it. In addition, the court found defendant to be negligent for
navigating the Mississippi River with an open isolation valve, a violation of the steering manual instructions. The case
was therefore reversed and remanded to the trial court.

Defendant Liable for Sinking of Ship Two Weeks After Collision

In Letnik v. Municipality of Metro. Toronto, 1993 AMC 768 (Canada, Fed. Ct. App. 1988) , the Canadian appeals court
concluded that the defendant, owner of a vessel that collided with plaintiff's moored vessel, was liable for the sinking of
plaintiff's vessel which occurred two weeks after the collision. The court placed the burden of refuting causation upon
the defendants, explaining that the probability that the sinking occurred as a result of the collision was much too great.
The court rejected defendant's assertion that plaintiff's misfeasance or nonfeasance, independent of the collision, caused
the sinking. In addition, the court concluded that the defendant's were unable to reveal a supervening cause that would
relieve them of liability. In accord, the defendants were apportioned 75% of the fault which resulted in the sinking of
plaintiff's vessel.

b. Allisions of Vessels With Various Objects.

Plaintiff Awarded Pre-Judgment Interest Against Municipality

In reversing the district court's decision as to damages, the circuit court concluded in Cement Division v. City of
Milwaukee, 31 F.3d 581, 1995 AMC 1453 (7th Cir. 1994) , cert. granted, 513 U.S. 1072, 115 S. Ct. 714, 130 L. Ed. 2d
622 (1995) , aff'd, 515 U.S. 189, 115 S.Ct. 2091, 132 L.Ed.2d 148, 1995 AMC 1882 (1995) that the plaintiff was
entitled to pre-judgment interest for a judgment based upon a 15 year-old allision. The defendant municipality asserted
that, since both parties were mutually at fault for the allision, the city need not pay pre-judgment interest. The court was
not convinced, finding only overruled case precedent to support the city's claim. Similarly, the court found no case law
to support defendant's assertion that its status as a municipality precluded pre-judgment interest.

United States Partially Liable for the Allision Between a Pleasure Boat and a Navy Mooring Buoy
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The circuit court concluded in Sutton v. Earles, 26 F.3d 903, 1994 AMC 2007 (9th Cir. 1994) that the United States
was partially negligent for the allision between a pleasure boat and mooring buoy which killed five people. While the
court agreed that certain governmental functions fell within the discretionary functions exceptions, it refused to entirely
immunize the government. The court explained that the Navy's failure to post a speed limit and its failure to illuminate
the buoy did not fall within the exception.

Despite Transferring of Navigational Duties to the Compulsory Pilot, Vessel's Captain Still Had a Duty to
Monitor and Intervene When Necessary

In considering the relative liability between a compulsory pilot and a ship's master regarding a vessel's allision with a
dry dock, the Fifth Circuit concluded in Avondale Indus. v. International Marine Carriers, 15 F.3d 489, 1994 A.M.C.
1555 (5th Cir. 1994) that the vessel's master may be liable despite a relinquishing of control to the pilot. The court
explained that a "master is not wholly absolved of his duties while the pilot is on board." quoting The Oregon, 158
U.S. 186, 15 S. Ct. 804, 39 L. Ed. 943 (1895) . In this instance, the pilot prematurely embarked upon a left turn before
both of the vessel's engines were available. In addition, he released the vessel's supporting tugs before the maneuver was
completed. The court concluded that the district court's ruling that no act or omission of the captain of the vessel
contributed to the accident was clearly erroneous.

Pushboat Owner's Petition for Exoneration from Liability for Allision with Pipeline Denied

Applying the clearly erroneous standard of review, the circuit court in Brunet v. United Gas Pipeline Co., 15 F.3d 500,
1994 AMC 1565 (5th Cir. 1994) affirmed the district court's denial of exoneration from liability for an allision with a
partially concealed pipeline. The court rejected numerous arguments put forth by the defendant. The defendant was
unable to overcome the widely held presumption that the moving vessel was at fault in an allision. In addition, the
defendant's judgment in choosing to go ahead despite adverse weather conditions was found to be potentially negligible.
Also, evidence of drug and alcohol use further supported the lower court's decision.

Allision Suit Against Coast Guard Barred by Suits in Admiralty Act's Statute of Limitations

The court of appeals concluded in Raziano v. United States, 999 F.2d 1539 (11th Cir 1993) that the statute of
limitations was not tolled by settlement negotiations between plaintiffs, parents of decedent boater, and the U.S. Coast
Guard. The son of plaintiffs was killed when his vessel collided with an unlit Coast Guard marker. More than two years
following the incident, an action was brought. The court, in reversing the district court's findings, explained that the
public interest in setting a time limit for actions was strong. In addition, the court found no evidence of deception or
misdirection on the part of the U.S. Coast Guard.

Washington District Court Lacked Jurisdiction Over Allision With Oil Platform in Egyptian Waters

The court of appeals in Amoco Egypt Oil Co. v. Leonis Navigation Co., 1 F.3d 848, 1993 AMC 2133 (9th Cir. July 28,
1993) affirmed the district court's dismissal of a claim for damages for lack of general jurisdiction. The plaintiff, a
Delaware Corporation headquartered in Egypt, owns an oil platform which was severely damaged when defendant's
vessel collided with it in Egyptian waters. The defendant is based in Spain. The court, after considering a number of
factors which rendered jurisdiction "unreasonable" under the due process test, affirmed the dismissal. The court
declined consideration of minimum contacts, explaining that failure to meet the reasonableness requirements rendered
the second test ineffectbual.

Survivor of Explosion Awarded Emotional Damages

In Gough v. Natural Gas Pipeline Co., 996 F.2d 763, 1993 AMC 2889 (5th Cir. 1993) , plaintiff, captain of a vessel
that allided with an exposed gas pipeline owned by the defendant, was awarded damages for emotional distress. Upon
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allision, the vessel exploded, killing eleven of its fourteen member crew. Under admiralty law, the court concluded that
the plaintiff satisfied the physical impact requirement for emotional damages. The court also affirmed the district court's
assessment that the defendant was partially (35%) at fault for the allision. The plaintiff confessed that he was aware that
a previous allision had occurred in the region and that navigational charts forewarned of such obstructions. In addition,
the court ordered a remittitur of damages, concluding that the $2,000,000 jury award was excessive.

Lessee of Damaged Dock Precluded from Recovery for Lack of Proprietary Interest

In IMTT-Gretna v. Robert E. Lee SS, 993 F.2d 1193, 1993 AMC 2473 (5th Cir. 1993) , defendant vessel, while making
a U-turn near port leased by plaintiff lessee, collided into the port, rendering the port inoperable for four months. The
circuit court concurred with the district court's holding that a party must demonstrate a proprietary interest in the
property in order to claim damages. Plaintiff's assertion that it possessed preferential docking rights at the damaged
berth was considered unample proof of a proprietary interest. Plaintiff was unable to establish possession, control, repair
and maintenance of the dock, all compulsory characteristics of a proprietary interest.

Allision Vessel Owner Only Required to Pay a Proportionate Share of Removal and Repair of Damaged Gate

In United States v. American Commercial Barge Line Co., 988 F.2d 860 (8th Cir. 1993) , the Eighth Circuit Court of
Appeals found that where a vessel allides with a miter gate and causes damage which doesn't require immediate
removal and repair, the vessel owner is liable only for the cost incurred as a result of the allision. In this instance, the
circuit court affirmed the district court's decision that limited the defendant's liability to only 20.3% of the total removal
and repair costs. The remaining costs covered repair and renovation of damage which occurred independent of
defendant vessel's allision with the gate. The court noted that since the accident didn't render the miter gate inoperable,
the immediate modifications were not compulsory.

City of Milwaukee Potentially Negligent for Allision of Ship with Wall of Slip

In Brotherhood Shipping Co. v. St. Paul Fire & Marine Ins. Co., 985 F.2d 323, 1993 AMC 2729 (7th Cir. 1993) , the
Seventh Circuit held that the district court erroneously granted defendant city port owner summary judgment on the
ground that it was not liable for the damage caused to plaintiff's ship during a torrid storm. The court of appeals, noting
that a "pure" contributory negligence standard would be applied, concluded that the defendant may be found negligent
for the allision of plaintiff's ship. In considering the burden of avoiding the damage, the likelihood of the damage
occurring and the gravity of the harm done, the court deduced that the city of Milwaukee could be found contributorily
negligent. The court noted that the city had available to it a number of avenues to avoid such a disaster. Despite
numerous similar accidents, the city failed to make structural alterations to avoid similar calamities. It also failed to
provide pilots, tugs and linesmen to remove endangered ships. In addition, the city failed to adequately warn the captain
prior to and during the weather threat.

Compliance with Customs to Determine Apportionment of Liability Between Barge Owner and Port Operator
for Alliding Runaway Barge

Defendant barge owner impleaded port operator for the damages caused by a barge that broke free and damaged another
dock and nearby boats. In Rodi Yachts, Inc. v. National Marine, Inc., 984 F.2d 880, 1993 AMC 913 (7th Cir. 1993) ,
the circuit court remanded the case for a more accurate and representative determination of the apportionment of
liability based upon industry custom. While the court of appeals refused to examine the facts itself, it did provide an
outline for determining the duties of each party. The court declared that industry custom should determine liability
among the co-defendants. The court elaborated that customarily, a barge owner is to adequately secure the barge with a
sufficient number of sound ropes. In addition, custom dictates that a port operator inspect the barge from time to time
and to make sure that the mooring lines were securely fastened. In allocating fault, the party with less of a burden to
exercise due care pays proportionately higher damages.
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Shipowner Liable for Damages to Gas Well Caused by Allision of Ship With Pipeline

In Pennzoil Producing Co. v. Offshore Express, Inc., 943 F.2d 1465, 1994 AMC 1034 (5th Cir. 1991) , the Fifth
Circuit Court of Appeals held that the district court was not clearly erroneous and incorrect as a matter of law in holding
a shipowner partially liable for damages to plaintiff's gas well which were caused by the allision of defendant's ship
with a pipeline connected to the well. It was clear from the evidence that the captain of defendant's vessel navigated
negligently when he proceeded with imprudent speed and made no use of the vessel's fathometer and spotlight, despite
restrictive visibility and his knowledge of the existence and location of the pipeline. Although the district court erred in
failing to apply the Pennsylvania rule to the owner of the gas pipeline, the error was harmless since the rule is only
concerned with the burden of proof, rather than liability for damages, which was properly determined by the district
court according to comparative fault. The Fifth Circuit also rejected defendant's argument that plaintiff was precluded
from recovery by the rule of Robin Dry Dock, which was not applicable in the instant case because plaintiff clearly
suffered physical damage to its property in that the allision and rupture of the pipeline caused structural changes in the
well.

Allision with Pier Inevitable; Docking Tug Was
In Extremis; Sovereign Immunity Defense
Invoked by Ports Authority

In a case involving the allision of a tanker with a pier, the findings of the district court were all affirmed by the court of
appeals in Puerto Rico Ports Auth. v. M/V Manhattan Prince, 897 F.2d 1, 1990 AMC 1475 (1st Cir. 1990) . First, a tug
which accompanied the tanker was in extremis when it dropped its lines and therefore, it could not be found to have
acted negligently. Second, the district court's finding that the tanker was 50% at fault was not clearly erroneous, based
upon communication problems between the tanker's pilot, its officers and the tug, and evidence of the tanker's speed.
Finally, the Puerto Rico Ports Authority was insulated from liability for the negligence of the tanker's pilot pursuant to
the defense of sovereign immunity, since the authority's function of providing ship pilots was properly characterized as
proprietary.

Pilot Unable to Disprove Presumption of Negligence in Allision With Dock

Upon administrative review, the court of appeals in Wardell v. Dep't of Transp., 884 F.2d 510, [DRO] 1993 AMC 2407
(9th Cir. 1989) affirmed the National Transportation Safety Board's suspension of plaintiff marine pilot's license.
Plaintiff pilot allided with the Port of Anchorage City Dock as a result of negligent navigation. The Board concluded
that plaintiff failed to overcome the heavy presumption of fault applied to the navigator of a moving vessel that allides
with a stationary object. While the plaintiff pilot presented countervailing evidence, the court of appeals was not
swayed, explaining that plaintiff bears the burden of disproving negligence, not merely presenting conflicting proof.

Ship Not at Fault for Contact With Dock Fenders

In American Petrofina Pipeline Co. v, M/V Shoko Maru, 837 F.2d 1324, [DRO] 1993 AMC 2404 (5th Cir. 1988) , the
court of appeals affirmed the district court's holding, absolving defendant ship from liability for damage to plaintiff's
dock fenders. Two of plaintiff's dock fenders were damaged when the vessel's harbor pilot maneuvered the ship towards
the dock. The court concluded that defendant adequately affirmed that the damage was the fault of the stationary object.
Evidence revealed corrosion and prior damage to the dock fenders in question. In addition, minimal damage occurred to
both the ship and the dock itself.

No Coverage for Allision Between Tug and Platform Under P & I Policy

In Employer's Ins. of Wausau v. International Marine Towing, 864 F.2d 1224, 1989 AMC 2974 (5th Cir. 1989) , the
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Fifth Circuit Court of Appeals found that the trial court did not err in finding that insured tug owner's P & I policy
afforded no coverage for an allision between the tug and a platform. The P & I policy excluded from coverage the
tower's liability for "towage related collisions and losses covered by the Hull Policy." Since liability for the collision
was assigned to the Hull Policy, pursuant to which coverage was denied as a result of a breach of the warranty of
seaworthiness, coverage did not exist under the P & I policy and the underwriters were held not liable.

Unsafe Speed of Plaintiff's Fishing Boat Held To Be
Primary Cause of Allision With Unlit Electrical Tower

In Woodford v. Carolina Power & Light Co., 798 F. Supp. 307, 1994 AMC 217 (E.D.N.C. 1992) , a fisherman brought
an action to recover for the personal injuries he sustained when his boat struck an unlit electrical transmission tower in
the navigable waters of a lake before daylight. The court determined that the plaintiff violated Rule 6 of the Inland
Navigational Rules, 33 U.S.C. § 2006, by failing to proceed at a safe speed, and that plaintiff's negligence contributed
95% to the accident. Although defendant power company was negligent in failing to light the tower, its negligence only
contributed 5% to the accident. The court emphasized that the accident would not have occurred if the plaintiff's boat
had not been moving at an unsafe speed.

Nonresident Barge Owner Subject to In Personam
Jurisdiction Based Upon Allision With Pier

After a barge struck and damaged a pier, the plaintiff brought an action against the nonresident barge owner and the
barge itself to recover for the damage, and the defendant moved to dismiss for lack of in personam and in rem
jurisdiction. In Puerto Rico Ports Auth. v. Fish Eng'g & Constr., Inc., 1992 AMC 1571 (D.P.R. 1992) , the court found
the defendant subject to in personam jurisdiction, since its ownership of the barge created a link between the tortious
act, the forum, and the cause of action that satisfies the requirements of due process. Although the court lacked in rem
jurisdiction because the barge had left the forum, the court denied defendant's motion to dismiss this claim, stating that
plaintiff could serve a warrant of arrest on the vessel if the barge reappeared in the forum.

United States Held Liable for Damage to Bridge and Tow Based Upon Failure To Maintain Bridge Fender
System

Where a tug lost control of its tow, which collided with the fender system protecting a bridge, the court in Arkansas
River Co. v. CSX Transp., 780 F. Supp. 1138, 1992 AMC 1108 (W.D. Ky. 1991) found the United States liable to the
owners of the bridge and the tow for damages arising from the negligent maintenance of the fender system. The court
exercised jurisdiction because the United States's maintenance policy was not discretionary. A moving vessel is
presumed to be at fault when it collides with a visible stationary object. If, however, the object was designed to come in
contact with ships, the contact must rise above a certain threshold to even constitute a collision and activate the
presumption. Because the tug's initial contact was relatively light, the allision was not sufficient to raise the presumption
of fault. The court noted that where the presumption is raised, it may be rebutted by evidence that the collision was an
inevitable accident. In the instant case, the allision was inevitable because the tug captain could not have discovered that
the starboard engine would fail until just before the incident took place. The failure to exercise due care in maintaining
the fender system caused the break up of the tow, which resulted in the damage to the bridge, for which the United
States was subject to liability.

Defendant's Failure To Mark and Light Electric Tower
Shifts the Burden of Proof

Plaintiffs, two fishermen, sought recovery for injuries incurred when their fishing boat struck defendant's unlighted
electric transmission tower. In Woodford v. Carolina Power & Light Co., 779 F. Supp. 827, 1993 AMC 676 (E.D.N.C.
1991) , the court denied plaintiffs' motion for summary judgment, but held that, as a matter of law, defendants would
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bear the burden of disproving plaintiffs' prima facie case. The common law of admiralty requires that the structure be
marked and lighted, and defendant's failure to do so constituted fault, which removed from the plaintiffs the
presumption of fault that ordinarily applies to a ship that runs into a fixed object. This shifted the burden to the
defendant to disprove plaintiffs' claims or prevail on its theory of contributory negligence. The court also found that
defendant did not have to meet the burden for a statutory violation, which would have required defendant to prove that
the tower's condition could not have caused or contributed to the allision.

Municipality Not Liable for Damage to Vessel During Storm Where Captain Was Warned of Impending Danger

After a vessel broke free from defendant municipality's dock during a storm and impacted with a dock wall, plaintiff
shipowner sought to recover for the damage sustained by the vessel, and defendant brought a counterclaim alleging that
plaintiff was responsible for the damage to the harbor dock wall. When defendant moved for summary judgment with
respect to plaintiff's claim and its own counterclaim, the district court granted the motion as to plaintiff's claim but
denied the motion as to the counterclaim. In Brotherhood Shipping Co. v. St. Paul Fire & Marine Ins. Co., 1992 AMC
801 (E.D. Wisc. 1991) , the court found that defendant had been reasonably diligent in providing warnings to the
vessel's captain as to the impending storm and the possible danger of the berth occupied by the vessel, based upon the
location of the berth in relation to the opening of the breakwater. In addition, the harbor master had apparently offered a
safer berth as an alternative. Consequently, defendant was not liable for plaintiff's damages. As to the counterclaim, the
court denied defendant's motion for summary judgment because material questions of fact remained as to whether the
vessel's captain had acted negligently, whether defendant should have ordered the vessel to vacate the exposed berth,
whether the captain or any one was capable of navigating the vessel under the inclement conditions, why the pilot took
so long to arrive, and why the tugs were delayed in arriving after the captain had decided to vacate the berth.

Motions for Summary Judgment and To Limit Proof of Damages Denied

In Rodi Yachts, Inc. v. National Marine, Inc., 1992 AMC 546 (N.D. Ill. 1991) , plaintiff sought to recover for property
damage incurred when defendants' barge broke free and collided with plaintiff's dock and the vessels moored to the
dock. The plaintiff significantly delayed repairing its damaged vessel, waiting over nineteen months after the allision
before securing an estimate of the cost of repairs. The court denied motions for summary judgment by the defendant and
a third-party defendant that allegedly had custody of the barge, finding that material issues of fact remained with regard
to whether the barge was properly moored at defendant's facility and the barge's subsequent bailee or custodian. The
court also denied third-party defendant's motion in limine to preclude plaintiff from introducing evidence of its lost
profits, since there were issues of fact left to determine as to whether all or a portion of plaintiff's lost income damages
were recoverable.

Time Charterer of Tug Not Liable for Damages Caused by Allision of Barge With Bridge

In CSX Transp. v. Tug Captain Jake, 1991 AMC 2875 (E.D. La. 1991) , the district court found that the time charterer
of a towing tug was not liable to plaintiff owner of a bridge for damages resulting from the allision of a barge with the
bridge, caused by the negligent failure of the pilot of the towing tug to acquaint himself with the local conditions before
approaching the bridge. The boat was chartered fully staffed, including the captain-pilot, and maintained by the owner.
The charterer's only control over the tug was to dispatch it to work.

Allision with Pier Inevitable

In CSX Transp. v. M/V Hellespont Mariner, 1990 AMC 2683 (D. Md. 1990) , aff'd per curiam, No. 90-1553, 1992
AMC 398 (4th Cir. Sept. 10, 1991) , the Fourth Circuit Court of Appeals found that defendant shipowner was not liable
for damages to plaintiff's pier. The dockmaster of defendant's vessel overcame a presumption of negligence by showing
that he exercised reasonable care and skill during docking maneuvers despite an error in judgment, and proving that the
collision with plaintiff's dolphin was inevitable.
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Owner and Operator of Towing Vessel Responsible for Damage to Mooring Cell and Dolphin Caused by
Runaway Barge

The lessors of a mooring cell and dolphin and the owners of the mooring cell sued the owners and operators of a towing
vessel for the damage caused when one or more barges broke away from the towing vessel and crashed into the two
structures. In Pillsbury Co. v. Midland Enters., 715 F. Supp. 738, 1989 AMC 2113 (E.D. La. 1989) , aff'd, 904 F.2d
317 (1990) , cert. denied, 498 U.S. 983, 111 S. Ct. 515, 112 L. Ed. 2d 527 (1990) , the district court found that the
defendant's barges floated down the river and caused the damage in question. Both structures were erect and undamaged
hours before the breakup of the barges, and were found to be leaning and damaged mere hours after the breakup, and
there was evidence that defendants' barges were the only loose or runaway vessels in the area at that time. When an
unmanned barge strikes a stationary object, such as the dolphin or cell in the instant case, the custodian of the barge has
the burden of proving that his negligence was not a proximate cause of the allision. Here, the court found that the owner
and operator of the tugboat failed to establish that the allision was an unavoidable or inevitable accident. Instead, the
court found that the negligence of the tugboat captain and the defendants' management was a proximate cause of the
breakup which resulted in the accident. The captain was negligent in permitting the tug to proceed with loose rigging, in
waiting as long as he did to have the rigging tightened, and in not stopping his vessel in order to let the crew complete
its tightening operations. Defendants' management was negligent in providing a spike barge without wing wires or other
adequate lateral support for a trip into high river waters. The plaintiffs were not entitled to punitive damages, however,
because the operator's conduct in proceeding with insufficient rigging was not "reckless," and there was no evidence
that the owner was aware that the oprator would proceed with an unsafe tow.

State of Texas' Sovereign Immunity Precludes Collision Tort Claim

In State Dep't of Highways and Public Transp. v. Dopyera, 834 S.W.2d 50, 1993 AMC 2985 (Tex. 1992) , cert. denied,
506 U.S. 1014, 113 S. Ct. 636, 121 L. Ed. 2d 567 (1992) , the highest court of Texas reversed the lower court's finding
that Texas' sovereign immunity was preempted by federal maritime law, thus applying the pure comparative negligence
standard. Plaintiff's yacht collided with a drawbridge operated by the defendant state agency. The court explained that
absent an explicit waiver of state immunity, Texas may not be sued. While the interest in maintaining a uniform system
of rules over maritime commerce was strong, the court noted that such interests would not override Texas' sovereign
immunity. In accordance, the court reversed the lower court's holding and denied relief for the plaintiffs.

Recovery of Economic Losses From Allision With Bridge
Permitted Where Forseeable and Proximate

In Norsk Pac. S.S. Co. v. Canadian Nat'l Ry. Co., 1992 AMC 1910 (Can. 1992) , aff'g, 3 F.C. 114, 1990 AMC 1902
(Fed. Ct. App. 1990) , aff'g 1989 AMC 1626 (Fed. Ct. 1989) , after defendant steamship company's tug negligently
struck a railway bridge, the allision caused the bridge to be closed for repairs, requiring plaintiff railway company to
incur expenses in re-routing freight shipments, and causing a loss of business. The plaintiff sought damages for the
economic losses resulting from its inability to use the bridge, and the Canadian Supreme Court affirmed the lower court
judgment allowing plaintiff's action in damages. After an extensive discussion of the treatment of economic losses in
several different judicial systems, it was held that plaintiff could recover its purely economic losses where defendant's
negligent act caused a forseeable loss and was sufficiently proximate to the loss incurred. Rather than adopting the
"bright line" rule which precludes recovery of economic loss in the absence of physical damage to the plaintiff's
property, the Canadian Supreme Court held that a proximity test between the negligent act and the harm suffered should
be applied to determine whether purely economic losses may be recovered.

c. Obstructions to Navigation.

Claim to Issue Tender of Abandonment Dismissed for Failure to Satisfy Actual Controversy Requirement
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In Marine Equip. Management Co. v. United States, No. 92-3615EM (Sept. 10, 1993), the circuit court dismissed
plaintiff's claim to compel defendant U.S. to accept a tender of abandonment. Plaintiff, owner of a sunken barge, claims
that it successfully abandoned the sunken barge and is therefore entitled to a Tender of Abandonment from the U.S.
Plaintiff demands entitlement to avoid possible future claims for damage caused by the sunken barge. The court
dismissed the request, explaining that absent a "substantial probability" that claims will be made in the future, the claim
lacked actual controversy under the Declaratory Judgment Act.

U.S. May Recover Pollution Costs from Non-Discharging Colliding Vessel

The Unites States government may assert maritime pollution claims against the owner of a non-discharging vessel that
was involved in a collision. Two vessels collided at the intersection of the Intercoastal Waterway in Louisiana. As a
result, one of the vessels discharged a hazardous pollutant. The United States claimed relief against the non-discharging
vessel. In Cropwell Leasing Co. v. NMS, Inc., 5 F.3d 899, 1994 AMC 343 (5th Cir. Oct. 29, 1993) , the circuit court
reversed the lower courts ruling, allowing recovery under the Comprehensive Environmental Response and Liability
Act (CERCLA) 42 U.S.C. § 9607 despite lack of an explicit mandate to bring claims against non-discharging vessels.

Floating Homes Denied Mooring Rights in Environmentally Fragile Area

In United States v. Seda Perez, 825 F. Supp. 447 (D.P.R. 1993) , the district court, enforcing a denial of mooring
permits by the Army Corps, enjoined defendant homeowners from maintaining floating homes in La Parguera, an
environmentally sensitive region of the Carribean. Pursuant to 33 U.S.C. § 403, the court concluded that the floating
homes were "permanent mooring structure[s]" that amounted to obstructions. In justification, the court discussed the
exceptional frailty of the biologically-rich region. The court explained that the forty-eight moored homes were having a
detrimental effect on the ecological processes in the region, noting that many of the homes were discharging waste
fluids into the area.

Submarine Cable Act of 1888 Does Not Provide Cable Owners With an Implied Right To Sue for Civil Damages

In American Tel. & Tel. Co. v. M/V Cape Fear, 967 F.2d 864, 1992 AMC 2492 (3d Cir. 1992) , rev'g, 763 F. Supp.
97, 1991 AMC 1976 (D.N.J. 1991) , the Third Circuit found that based on the language and legislative history of the
Submarine Cable Act of 1888, codified as amended at 47 U.S.C. §§ 21-39, the district court erred in holding that the
Act, which explicitly provides for criminal prosecutions, also created an implied private right of action on behalf of
cable owners against a negligent fishing boat for civil damages caused by the rupture of an undersea cable. Since the
district court also held that defendant's liability under the Cable Act would be circumscribed by the Limitation of
Liability Act, the Court of Appeals reversed and remanded the case to consider whether plaintiff's remaining claims
were subject to the Limitation of Liability Act.

Refusal To Stay a State Court Negligence Action Against Master of Ship Which Collided With Gas Line

In Zapata Haynie Corp. v. Arthur, 926 F.2d 484, 1991 AMC 1769 (5th Cir. 1991) , the Fifth Circuit upheld the refusal
of the district court to stay a state court negligence action against the master of a ship which collided with an unburied
natural gas line pending the decision of the shipowner's limitation proceeding in federal court under the Limitation of
Shipowner's Liability Act. The Act limits the liability of a shipowner without privity to the value of the vessel and its
freight, and all claims and proceedings relating to the matter must cease upon tender of adequate bond. The court
refused to depart from the plain language of the statute, which provides for stays for the owners of vessels only, not
masters or seamen.

No Recovery for Economic Losses Caused by Blockage of
Navigable Waterway Without Actual Physical Damage
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The petitioner's vessel partially sank in the Saginaw River, blocking all commercial navigation for more than a month.
The mishap adversely affected several parties' business interests, and these parties brought claims to recover their
economic damages. In the limitation proceeding which ensued, the court in In re Cleveland Tankers, Inc., 791 F.Supp.
669, 1992 AMC 1727 (E.D. Mich. 1992) dismissed these claims pursuant to the "bright line" rule, under which a
maritime tort claimant must establish that actual physical damage was caused by the negligence of the tortfeasor in
order to recover for economic loss. Traditional tort concepts of foreseeability, proximate cause, and remoteness do not
apply to maritime claims for economic loss in the absence of actual physical damage.

Break in Submerged Electric Cable Caused by Negligence
of Defendant's Vessel in Dragging Anchor

In Central Hudson Gas & Elec. Corp. v. M/V Lunamar II, 1992 AMC 1723 (S.D.N.Y. 1992) , the district court
determined that damage to a power company's electric cable submerged under the Hudson River resulted from the
negligence of defendant's vessel in dragging anchor while heading up the river. This finding was based on
circumstantial evidence which included three separate interruptions of cables and lines during the period when
defendant's vessel was proceeding up the Hudson River, as well as the fact that more than 20,000 vessels had previously
passed through the relevant portions of the Hudson River each year without incident. The power company was thus
entitled to recover the cost of removing the damaged parts of its cable and replacing them with new materials.

Protruding Concrete Cap on Submerged Sewer Line
Held to Constitute Obstruction to Navigation

After its ship was damaged when it struck a concrete cap on a submerged sewer line, the vessel owner brought an action
against a municipality and the contractor it retained to repair the sewer line. The district court in Pelican Marine
Carriers, Inc. v. City of Tampa, 791 F. Supp. 845, 1993 AMC 567 (M.D. Fla. 1992) , aff'd, 4 F.3d 999 (1993)
determined that the vessel's excessive speed was a primary cause of the allision. The city was also found to be at fault
because the sewer line and its cap did not conform with the permit issued by the United States Corps of Army Engineers
and constituted an obstruction to navigation in violation of 33 U.S.C. § 403. The court found no basis for liability on the
part of the contractor, since it did not change the dimensions or elevation of the cap when it repaired the sewer line.
Since the court found the vessel to be 70% at fault for the allision, and the city 30% at fault, the vessel owner was able
to recover 30% of its damages from the city.

Recovery for Economic Losses From Blocked Loading
Facility Denied Without Related Physical Damage

A collision between the defendant's vessel and the anchor chain of a vessel belonging to one of the plaintiffs resulted in
the sinking of a barge, blocking the ingress/egress of a loading facility on the Mississippi River. The plaintiffs, which
included the holder of a permit to operate the blocked loading facility, sued to recover for the economic losses incurred
in the form of lost revenues. In granting defendant's motion for summary judgment, the court in Naviera Maersk
Espana, S.A. v. Cho-Me Towing, Inc., 782 F. Supp. 317 (E.D. La. 1992) held that a party may not recover for economic
loss which does not directly flow from physical damages. Since the claims for economic loss were not related to any
physical damage to property which plaintiffs owned or had a proprietary interest in, plaintiffs were not entitled to
recover for the lost revenues.

United States Permitted To File Independent Action To Recover Cost of Removing Wreck From Navigable
Waters

A tug owner brought an action to limit its liability arising from a collision. As a result of the collision, the tug's tow, a
barge, sank in the Mississippi River and became an obstruction to the waterway, forcing the United States Army Corps
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of Engineers to remove it. The United States sought to recover the costs incurred in locating and removing the wreck,
contending that the River and Harbors Act of 1899, 33 U.S.C. § 401, entitled it to recover its expenses from the party
whose negligence caused the sinking even if, as in the instant case, that party did not own the wreck. The court held in
In re Plimsoll Marine, Inc., 1992 AMC 765 (E.D. La. 1991) that since the tug owner is not permitted to limit its liability
if the barge sank because of the tug's negligence, the wreck removal claim by the United States was not subject to the
Limitation of Liability Act. The court therefore permitted the United States to file an independent action against the tug
owner.

Motion for Summary Judgment Denied as to Claim of Negligent Obstruction of a Navigable Waterway

Plaintiff vessel owner sought to recover for the damages incurred when its ship struck an obstruction in a navigable
waterway. Plaintiff alleged that the City of Tampa created the obstruction and claimed several grounds for relief:
violation of § 10 of the Rivers and Harbors Appropriation Act of 1899, 33 U.S.C. § 401, public nuisance, private
nuisance, and negligence. The court in Pelican Marine Carriers, Inc. v. City of Tampa, 1992 AMC 575 (M.D. Fla.
1991) granted summary judgment dismissing all of plaintiff's claims except the claim of negligence. Section 10 of the
Rivers and Harbors Appropriation Act does not create a private cause of action, the claim of public nuisance was
untenable because it relied on Section 10 to confer a private cause of action, and there was no private nuisance because
plaintiff did not have specific property rights in the waterway. However, the court found that admiralty law has long
recognized the negligent obstruction of a navigable waterway as a maritime tort. The duty to mark submerged
obstructions extended the entire waterway and was not limited to the dredged channel. The court denied summary
judgment as to the negligence claim because there was a disputed issue of material fact.

Liability for Slip's Hazardous Condition Divided Equally Between Lessor and Lessee

In Verdin v. L & M Bo-Truc Rental, 1992 AMC 93 (E.D. La. 1991) , the district court held that where a tugboat captain
was injured when the boat sank following an allision with submerged pilings in a slip, liability for the injuries should be
apportioned between between the slip's current lessee and the lessor which constructed the slip pursuant to an Army
Corps of Engineers permit. The lessor's failure to maintain the improvements to the slip as required by the permit
resulted in the submerged pilings becoming an obstruction to navigation in violation of 33 U.S.C. § 403. The court also
found, however, that the slip's current lessee was equally responsible for the hazardous condition, since the barges it
stored probably caused the pilings to be damaged in the first place. The court therefore apportioned liability equally
between the slip's lessor and its current lessee.

Collision With Spud Barge and Explosion Caused by
Oil Company's Failure To Maintain Gas Pipeline
Below Mud Line as Required

Insurance companies were granted recovery of sums paid to barge owners for damage to barges resulting from the
explosion of defendant's submerged gas lines due to rupture by barge spuds. Although the gas lines had been properly
buried below the mud line twenty-four years earlier, defendant's negligent maintenance and inspection policies during
that time failed to alert defendant that the gas lines had moved above the mud line, thereby creating an obstruction to
navigation of which defendant failed to warn. Defendant was further negligent in that none of its representatives knew
or could have warned of the pipeline's location or elevation. In Ranger Ins. Co. v. Exxon Pipeline Co., 760 F.Supp. 97,
1991 AMC 572 (W.D. La. 1990) , aff'd, 930 F.2d 916 (1991) , the court found the amounts paid to be reasonable and
awarded recovery in full. Lastly, the court denied defendants' counterclaims finding that, under the facts of the case, the
tug captain, barge master and crew were not guilty of negligence in proceeding along the waterway, and even if they
were, such negligence would not have been a foreseeable and proximate cause of the damage sustained.

Recovery Limited by Failure To Mitigate
Damages or Properly Maintain Obstruction
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After defendant's vessel ruptured the pipeline servicing plaintiff's oil well and caused it to shut-in, the court in Pennzoil
Producing Co. v. Offshore Express, Inc., 735 F. Supp. 195, 1990 AMC 1895 (E.D. La. 1990) , aff'd, 943 F.2d 1465,
1994 AMC 1034 (1991) found that plaintiff acted unreasonably in failing to mitigate its damages by flaring the well so
that its operation could resume after the pipeline was repaired. As the ultimate demise of the well was partially
attributable to plaintiff's failure to flare the well, plaintiff's recoverable damages were limited to the cost associated with
flaring the well, putting the well back on line and the loss of gas during the period that the pipeline was being repaired.
Defendant pipeline owner's failure to take action to lower the pipeline, despite its awareness of the necessity of doing so
under the circumstances, constituted a breach of its duty to keep its pipeline from becoming an obstruction to navigation
in contravention of the requirements of 33 C.F.R. § 330.3 and 33 U.S.C. § 403. Consequently, it was 50% liable for
plaintiff's damages.

Legal Topics:

For related research and practice materials, see the following legal topics:
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§ 214. Cruise Ships.

a. Jurisdiction and Choice-of-Laws.

Forum Selection Clause Establishes Jurisdiction as well as Venue

Reversing in part, the circuit court in Chan v. Society Expeditions, Inc., 39 F.3d 1398, 1994 AMC 2642 (9th Cir. 1994)
construed a forum selection clause to designate jurisdiction as well as venue for dispute resolution. The court found no
due process violation in forum selection provision that is freely agreed upon and clearly stated in the ticket contract.

Forum Selection Clause Contained in Passenger Ticket
Held To Be Reasonable and Enforceable

In a personal injury action by Washington plaintiffs against a Florida-based foreign cruise line, the Court of Appeals
erred in refusing to enforce a forum selection clause contained in the cruise ship passenger ticket requiring all related
disputes to be litigated in a Florida forum. The Court of Appeals had made that determination based upon the fact that
the forum selection clause was not "freely bargained for," and because enforcing the clause would deprive the plaintiffs
of their day in court, based upon evidence that they were physically and financially incapable of pursuing the litigation
in Florida. In reversing, the Supreme Court in Carnival Cruise Lines v. Shute, 499 U.S. 585, 111 S. Ct. 1522, 113 L.
Ed. 2d 622 (1991) , rev'g, 897 F.2d 377, 1990 AMC 1757 (9th Cir. 1990) held that the forum selection clause was
reasonable and enforceable in the absence of any indication of the cruise line's fraud, overreaching, or bad faith in the
selection of the forum, or the ticket holders' lack of notice of the clause.

Italian Law Applied Based on Choice-of-Law Provision
in Passenger Ticket

In an action by a cruise ship passenger for personal injuries, the Court of Appeals in Milanovich v. Costa Crociere,
S.p.A., 954 F.2d 763, 1993 AMC 1034 (D.C. Cir. 1992) , vacating 747 F. Supp. 1, 1992 AMC 591 (D.D.C. 1991) held
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that a provision in the passenger ticket calling for the application of Italian law was valid and enforceable against the
cruise line and, as a result, a provision in the Italian Civil Code invalidated the one-year limitation period specified in
the ticket. The choice-of-law provision in the passenger ticket was honored in the absence of evidence of fraud or
overreaching, or that enforcement would be unreasonable and unjust, or would contravene public policy. The summary
judgment of the district court in favor of defendant cruise line was therefore vacated and the case remanded for further
proceedings.

Passenger's Action for Personal Injuries Governed by Federal Maritime Law

In Everett v. Carnival Cruise Lines, 912 F.2d 1355, 1991 AMC 700 (11th Cir. 1990) , a passenger's action for injuries
sustained in an accident aboard a cruise ship was governed by federal maritime law, rather than Florida state law.
Because the injury occurred on navigable waters, the action was based on a maritime tort and federal admiralty law
controled. This was so even where, as in the instant case, the parties alleged diversity of citizenship as the basis for the
district court's jurisdiction.

Antitrust Claims Against Cruise Lines Subject
to Jurisdiction of Federal Maritime Commission

In American Ass'n of Cruise Passengers, Inc. v. Carnival Cruise Lines, Inc., 911 F.2d 786, 1990 AMC 2705 (D.C. Cir.
1990) , a travel agent's antitrust action alleging a concerted boycott among vacation cruise lines was dismissed with
respect to cruise lines travelling between United States ports and foreign ports, since they were "common carriers"
within the meaning of the Shipping Act and, pursuant to the terms of that statute, any disputes involving their conduct
were subject to the exclusive jurisdiction of the Federal Maritime Commission. The district court erred in refusing to
treat as common carriers cruise lines providing round-trip cruises solely on the ground that they were not "primarily
providing transportation." The court affirmed the district court's refusal to dismiss the travel agent's antitrust action
against cruise lines travelling between foreign ports. Cruise lines making no stopovers at United States ports were not
"common carriers" within the meaning of the Shipping Act and disputes involving their conduct in the alleged boycott
were not subject to the exclusive jurisdiction of the Federal Maritime Commission. Since both the district court and the
Federal Maritime Commission had jurisdiction and either could hear this claim, dismissal would deprive the antitrust
plaintiff of the right to treble damages under the Clayton Act.

Forum Selection Clause Upheld for Sufficient Notice

In Lemoine v. Carnival Cruise Lines, 854 F. Supp. 447 (E.D. La. 1994) , the defendant's motion to transfer in
accordance with the forum designated in a ticket contract's forum selection clause was granted by the district court.
Plaintiff asserted that she did not have sufficient notice because the ticket was in her brother's possession the majority of
the time before the voyage. The court was not persuaded, stating that acceptance before a reasonable time, regardless of
whether the contract is read, is sufficient notice.

Assault On-Shore Not Within the Purview of Admiralty Jurisdiction

In Petro v. Jada Yacht Charterers, Ltd., 854 F. Supp. 698 (D. Haw. 1994) , the district court granted defendant's
12(b)(6) motion for lack of admiralty jurisdiction. The plaintiff and another passenger had an altercation on-shore after
consuming alcohol on the ship. The court explained that the plaintiff failed to establish any nexus to traditional
maritime activity. The assault and injury took place entirely on-shore.

Statute of Limitations in Cruise Ticket is Valid Under Maritime Law Thus Preempting Florida State Law

In Vavoules v. Kloster Cruise Ltd., 822 F. Supp. 979 (E.D.N.Y. 1993) , the district court granted defendant cruise line's
motion for summary judgment, dismissing the plaintiff's claim for failing to comply with the time limitation on the

Page 835
2-XV Benedict on Admiralty § 214



cruise line ticket. The plaintiff passenger asserted that Florida's statute of limitations (four years) should apply because
the one-year statute of limitation specified in the ticket contract was against Florida public policy. The court disagreed,
explaining that a passenger cruise ticket is a maritime contract and that federal admiralty law, not state law was
controlling. The court did caution that the expanding nature of the cruise line business warranted a reconsideration of
federal maritime law to reflect the "mass consumer industry" of cruise lines.

State Substantive Law of Michigan is Applied to Cruise Line Negligence Case

In Braver v. Seabourn Cruise Line, Inc., 808 F. Supp. 1311, 1993 AMC 1603 (E.D. Mich. 1992) , the district court
chose to apply state substantive law to a claim of negligence pertaining to an incident that occurred on a dock in
Sweden. In concluding that state substantive law rather than maritime law would apply, the court noted that the injury
occurred on the dock while the passenger was exiting the ship. It elaborated that "[p]iers and docks have been
consistently deemed extensions of land" and therefore governed by state law. In determining whether Swedish law or
the forum state (Michigan) law would apply, the court implemented the lex fori rule. The rule dictates that, unless there
is a rational reason (e.g. foreign state's interest in the litigation) why foreign law should apply, the law of the forum state
would govern. In this instance, the court concluded that the foreign state had no interest in this litigation.

Ticket Contract Forum Selection Clause Upheld

In Miller v. Regency Maritime Corp., 1993 AMC 1103 (N.D. Fla. 1992) , the district court granted defendant's motion
to dismiss for improper venue, in adherence to a ticket contract's forum selection clause. The court rejected numerous
arguments put forth by the plaintiff passenger. The court concluded that the forum selection clause was not
fundamentally unfair, noting that evidence failed to prove that defendant's actions created a serious inconvenience for
plaintiff. In addition, the court noted that the plaintiff was properly notified regarding the designation of New York as
the forum for dispute resolution. While the court conceded that the defendant's policy of deducting from the ticket value
a percentage depending upon the duration of time between issuance and cancellation may have inhibited the plaintiff
from returning the ticket, the court refused to invalidate the clause without a showing of bad faith.

Palestine Liberation Organization Subject to Personal
Jurisdiction in New York; Italian Law Applied in Suit
Based on Hijacking of Cruise Ship

In an action against a cruise line and the Palistine Liberation Organization (PLO) by survivors of an American
passenger murdered on a hijacked Italian cruise ship, the district court in Klinghoffer v. S.N.C. Achille Lauro, 795 F.
Supp. 112, 1993 AMC 1387 (S.D.N.Y. 1992) held that the PLO was subject to personal jurisdiction in New York, based
on its activities in New York that were unrelated to the United Nations. The group was considered to be "doing
business" in the state within the meaning of CPLR § 301, since the New York office operated in a continuous manner,
with individuals distributing informational materials and giving speeches and interviews. The court also held that Italian
law applied in the suit, despite the fact that all of the plaintiffs were of United States nationality, since the cruise ship
flew an Italian flag, and the passenger ticket stated that the law of Italy would apply.

Forum Selection Clause Not Enforced Where Received
by Standby Passengers Shortly Before Cruise Began

In Corna v. American Haw. Cruises, Inc., 794 F. Supp. 1005, 1992 AMC 1787 (D. Haw. 1992) , the district court
found that despite the fact defendant cruise line's ticket contract provided its passengers with clear and conspicuous
notice of a forum selection clause specifying a San Francisco forum, the court refused to enforce the clause based upon
the circumstances of plaintiffs' purchase and retention of the contract. Because the plaintiffs were paying a standby rate,
they received the tickets only 2 to 3 days before the cruise departed and did not have the option of rejecting the tickets
without forfeiting the entire cruise fare. Accordingly, the court held that the forum selection clause was not reasonable
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as applied to the plaintiffs and was therefore not enforceable.

Action for Personal Injuries Transferred
Based Upon Forum Selection Clause

In an action for damages for injuries caused to the plaintiff while a passenger on the defendant's cruise ship, the court in
Goldberg v. Cunard Line Ltd., 1992 AMC 1461 (S.D. Fla. 1992) upheld the forum selection clause contained on the
passenger ticket and accordingly, granted defendant's motion to transfer the action to the Southern District of New
York. The court held that the forum selection clause was reasonable and valid, the ticket drew passengers' attention to
the provisions, and enforcement would not violate fundamental fairness.

Defendant Corporation Not Subject to Jurisdiction
Under Massachuset's Long-Arm Statute

In a negligence action for the death of a passenger against the defendant corporation on whose cruise ship the death
occurred, the court in Debutts v. Prince of Fundy Cruises, Ltd., 1992 AMC 1363 (D. Mass. 1991) dismissed the action
for lack of personal jurisdiction under the Massachusetts long-arm statute, Mass. Gen. L. ch. 223A, § 3. The court held
that plaintiff failed to meet the statute's requirements because the cause of action did not arise from defendant
corporation's transaction of business in Massachusetts, which was limited to the placing of advertisements in Boston
newspapers, the cruise in question was from Maine to Nova Scotia, and defendant corporation's principal place of
business was in Maine.

Passenger Ticket Forum Selection Clause Not Enforced

In Berman v. Cunard Line, Ltd., 771 F. Supp. 1175, 1991 AMC 1712 (S.D. Fla. 1991) , the Florida district court
refused to grant defendant's motion seeking to transfer the case to a New York district court pursuant to a passenger
ticket forum selection clause. The court concluded that considerations of convenience weighed in favor of retaining
jurisdiction where the plaintiff and plaintiff's witnesses resided in Florida, the defendant had regular business contacts
with Florida, and New York had "no factual connection with the subject incident." The court also relied on the
reasoning in Shute v. Carnival Cruise Lines, 897 F.2d 377, 1990 AMC 1757 (9th Cir. 1990) , rev'd, 499 U.S. 585,
111 S. Ct. 1522, 113 L. Ed. 2d 622, 1991 AMC 1697 (1991) , in holding that a transfer to a New York court would be
unfair since the parties did not enjoy equal bargaining power regarding the terms of the forum selection clause.

Louisiana Cruise Line Rape Case Beyond Reach of Michigan Long-Arm Statute

In Kauffman v. Ocean Spirit Shipping Ltd., 1993 AMC 179 (W.D. Mich. 1990) , the district court concluded that
plaintiff's claim of rape while upon defendant's cruise liner was beyond Michigan's jurisdiction. The court noted that
while the defendant cruise liner solicited passengers from Michigan, the tort claim at issue was not sufficiently linked to
the state of Michigan. Alternatively, the court validated the forum selection provision (designating Louisiana) contained
in the passenger contract ticket. The court explained that the cruise embarked and disembarked from New Orleans,
Louisiana and that the provision was reasonably communicated to the plaintiff.

Action Transferred To Florida Based on Lack of Minimum Contacts With New Jersey and Forum Selection
Clause

Where plaintiff filed a diversity action in a New Jersey district court against a cruise line for injuries suffered while a
passenger on defendant's ship, the defendant asserted that there were insufficient minimum contacts for the court to
exercise personal jurisdiction, and that the forum selection clause in the passenger's ticket called for all claims to be
litigated in a court in the State of Florida. Concerning personal jurisdiction, the court in Partesi v. Carnival Cruise
Lines, 1991 AMC 1401 (D.N.J. 1990) found that defendant's advertisements in newspapers circulated nationwide or in
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the New York City metropolitan area were not directed at the forum state of New Jersey, and did not constitute
sufficient minimum contacts for the court to assert personal jurisdiction over the defendant. In addition, since a clause
designating a Florida forum was reasonably communicated in the passenger ticket, the court held that it was binding on
the plaintiff and transferred the case to the Southern District of Florida.

New York District Court Had Jurisdiction in
Action Against Palestine Liberation Organization

In Klinghoffer v. S.N.C. Achille Lauro, 739 F. Supp. 854, 1990 AMC 2725 (S.D.N.Y. 1990) , vacated and remanded,
937 F.2d 44, 1991 AMC 2751 (2d Cir. 1991) , the district court had subject matter jurisdiction in an action against the
Palestine Liberation Organization by survivors of an American passenger murdered on a hijacked Italian cruise vessel.
The court had admiralty jurisdiction involving a traditional maritime wrong such as the seizure of a ship in navigable
waters, had diversity jurisdiction over a maritime tort action and had jurisdiction over claims for wrongful death under
the Death on the High Seas Act, 46 U.S.C. § 761.

Alleged Title VII Violations by Foreign-Flag
Cruise Ship Governed by United States Laws

In a case involving alleged Title VII violations occurring within the United States, the district court in EEOC v.
Bermuda Star Line, Inc., 1990 AMC 2180 (M.D. Fla. 1990) found that the presumption that Congressional statutes have
no extraterritorial effect did not apply, even though the violations involved a vessel flying a foreign flag. The
presumption was not applicable in the instant case because if, as the E.E.O.C. contended, defendant cruise line had
refused employment on the basis of sex in the United States, this was not a matter that was wholly internal to defendant.
Instead, it involved defendant's relations with United States citizens applying for employment. Accordingly, the ship
was bound by United States laws while it was in United States ports. The exercise of subject matter jurisdiction was
also justified because the vessel, although flying the flag of a foreign country, had no other genuine link to it.

Jones Act Governs Action
Against Foreign-Flag Cruise Ship

In Alvarez v. Bahama Cruise Line, 1990 AMC 1298 (S.D.N.Y. 1988) , plaintiff's motion in limine with respect to the
application of the Jones Act was granted in an action by a seaman for injuries sustained on a cruise ship registered in
Panama. This ruling was based upon the operational contacts that the ship and the defendant corporation had with the
United States. Defendant corporation's officers were United States citizens, its principal place of business and corporate
headquarters were in the United States, its stock was being publicly traded on the American Stock Exchange, and the
cruise ship's voyages originated in United States ports.

United States Law Governs Action Against
Italian Cruise Line

In Milanovich v. Costa Crociere, 747 F. Supp. 1, 1991 A.M.C. 44 (D.D.C. 1990) , the district court found that United
States maritime law governs a passenger's action against an Italian cruise line for shipboard injury on the high seas. In
applying the "center of gravity" test, the court found it significant that plaintiffs were American citizens, the cruise was
advertised in the United States, the tickets were purchased through a United States agent who delivered them to the
plaintiffs in the United States, and the ship left from and returned to a United States port.

Cases Remanded To Determine Whether Plaintiffs Had Sufficient Notice of Forum-Selection Clause

In Carnival Cruise Lines v. Superior Ct. of Cal., 234 Cal. App. 3d 1019, 286 Cal. Rptr. 323, 1992 AMC 320 (1991) ,
the California Court of Appeal remanded two consolidated cases to trial court for a determination of whether each
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plaintiff had "sufficent notice" of a forum-selection clause contained in the passenger tickets which stated that all related
disputes would be litigated in Florida. The plaintiffs had alleged that they were injured as a result of the cruise line's
negligence in failing to take proper precautions when it knew of an impending severe storm. The court held that a
forum-selection clause may not be enforced against any plaintiff who did not have sufficient notice of the clause prior to
purchasing the passenger ticket, although the court did not describe what would constitute sufficient notice.

In Rem Action Against Vessel Dismissed for Lack of Subject Matter Jurisdiction

In Fotopoulos v. Royal Viking Star, 1991 AMC 903 (N.Y. Civ. Ct. 1990) , an action in the Small Claims Part of New
York City Civil Court, alleging that defendant cruise ship left the plaintiff "high and dry," was dismissed because of a
lack of subject matter jurisdiction. The in rem claim against the vessel was an admiralty suit that belonged in the federal
courts. The action was dismissed without prejudice to plaintiff's right to bring a new action for breach of contract
against the ship's owners or agents.

b. Shipowner's Duty of Care to Passengers.

Ship Owner Absolutely Liable for the Assault of Passenger By Crew Member

In Morton v. Oliveira, 984 F.2d 289, 1993 AMC 843 (9th Cir. 1993) , the Ninth Circuit Court of Appeals held that a
standard of absolute liability is applicable to a ship owner for a crew member's assault upon a passenger. In
reestablishing this rule, the court of appeals considered a number of cases that have threatened the cogency of this
standard of review, most notably Kermarec v. Compagnie Generale Transatlantique, 358 U.S. 625, 79 S. Ct. 406, 3 L.
Ed. 2d 550 (1959) . The court explained that Kermarec was an attempt to apply common law rules based upon one's
status in relation to real property (i.e. the obligations of a licensor or invitor) to admiralty law. The court refused to
make such a substitution, noting that different standards may be triggered to accommodate the often unique
circumstances which arise out of maritime activities. In this instance, the court concluded the defendant cruise line may
be held vicariously liable for the rape of the plaintiff passenger by one of its crew members.

Cruise Ship Must Have Actual or Constructive
Notice of Dangerous Condition To Be Liable
for Passenger's Slip and Fall

Where a cruise ship passenger tripped and fell over a metal threshold cover while walking on deck, she and her husband
brought an action to recover for her injuries. On appeal from a jury verdict in favor of plaintiffs in district court, the
Eleventh Circuit in Everett v. Carnival Cruise Lines, 912 F.2d 1355, 1991 AMC 700 (11th Cir. 1990) held that the
court's instructions to the jury were erroneous and a new trial was ordered. The instruction in question stated that
plaintiff could recover for her injuries if defendant cruise line negligently created or maintained its premises. This was
improper because a shipowner's liability is based on the standard of reasonable care under the circumstances, which
requires that a shipowner have actual or constructive notice of a dangerous condition before liability may be imposed.

Cruise Line Not Liable for Knee Injury
Sustained by Passenger Playing Basketball

In Beard v. Norwegian Caribbean Lines, 900 F.2d 71, 1991 AMC 444 (6th Cir. 1990) , the circuit court affirmed a
district court jury verdict against plaintiff passenger and his wife in an action to recover for a knee injury sustained
while playing basketball on the cruise ship sport deck. The district court did not err in finding that plaintiff provided no
credible evidence of his claim that he slipped on a wet spot negligently overlooked by the ship's crew, nor in instructing
the jury that a vessel owner only owes a duty of reasonable care under the circumstances to the passengers.

Shipowner Not Vicariously Liable for Malpractice
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of Shipboard Doctor if Reasonable Care Was
Exercised in His Hiring

In an action by a passenger against the owner and operator of a cruise ship, plaintiff appealed from the district court's
ruling that the defendants could not be held liable for the alleged malpractice of the ship's physician. The Second
Circuit Court of Appeals in Cummiskey v. Chandris, S.A., 895 F.2d 107, 1990 AMC 1452 (2d Cir. 1990) affirmed the
judgment of the district court, and held that the duty of a ship's owner or operator is limited to the exercise of reasonable
care in selecting a competent and qualified physician since it was not disputed in the instant case that the defendants had
exercised reasonable care in hiring the physician.

Cruise Line Not Liable for Injury Sustained by Passenger While Exiting Ship

In Braver v. Seabourn Cruise Line, Inc., 808 F. Supp. 1311, 1993 AMC 1603 (E.D. Mich. 1992) , the district court, in
applying Michigan state law, concluded that defendant cruise line was not negligent in landing the plaintiff passenger.
The passenger sustained a broken ankle after stumbling over a chain link fence on the dock where the ship had
anchored. While the cruise line owes a duty to properly guide passengers and provide them with a safe egress, the court
determined that the defendant in this case fulfilled such an obligation. The court noted that approximately four yards
from where the plaintiff passenger tripped there was an opening in the fence which led directly onto the street.

Motions To Dismiss Denied and Granted in Passenger's Suit Against Shipowner After Robbery on Pier

A cruise ship passenger was robbed and stabbed while attempting to purchase a newspaper at a pier area less than fifty
yards from the ship after being directed there by a crew member. In Gillmor v. Caribbean Cruise Line, 789 F. Supp.
488, 1994 AMC 1329 (D.P.R. 1992) , the passenger sued the shipowner, alleging negligence in the failure of the crew to
warn that the pier was a high crime area, and also in the medical treatment provided by the ship's physician. As to the
first allegation, the court denied defendant's motion to dismiss because questions of material fact remained. Regarding
the second allegation, the court granted defendant's motion to dismiss, holding that a cruise ship is not liable, under
respondeat superior, for the medical malpractice committed by the ship's doctor. Since the ship, as the master, lacks the
ability to meaningfully control the actions of its servant, the physician, the ship cannot be held liable for the latter's
actions.

Cruise Ship Held Liable for Injuries Caused by
Six-Inch High Coaming at Restroom Entrance

A cruise ship was held liable for the injuries sustained by a passenger when she tripped over a six-inch high coaming at
the entrance to a public restroom. It was held that the defendant had actual and constructive notice of a dangerous
condition, breached a duty to the plaintiff in failing to warn of the existence of the dangerous condition, and failed to
adequately place warning signs which could have prevented the plaintiff's injuries. In Harnesk v. Carnival Cruise
Lines, 1992 AMC 1472 (S.D. Fla. 1991) , the court found that the existence of the six-inch high coaming at the entrance
to a restroom was an unreasonably dangerous condition because it was larger than necessary to accomplish its task, the
area around the restroom was very dark, making it difficult to see the size of the coaming, and the defendant's placement
of warning signs below the door handle was inadequate. The presence of the warning signs, while inadequate,
established that the defendant had actual notice of the dangerous condition. The court therefore held the defendants
liable for the plaintiff's medical bills, and past and future pain and suffering.

Cruise Line Granted Summary Judgment Based Upon Failure To Establish Notice of Unsafe Condition

In Schwarze v. Ridan Investment Trust, Inc., 1991 AMC 1728 (S.D.N.Y. 1991) , defendant cruise line's motion for
summary judgment was granted where plaintiff passenger presented no evidence that defendant had constructive notice
of an unsafe condition leading to plaintiff's injury. Plaintiff contended that defendant should have known of the presence
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of an odorless, colorless, slippery substance on a stairway handrail which caused plaintiff to slip and fall, since
defendant's maintenance staff cleaned the stairway every morning. The court disagreed, however, where no one else had
seen the substance, and there was no evidence to establish how long it remained there or whether defendant had an
opportunity to correct the problem.

Cruise Line Not Responsible for Traveler's Difficulties in Reaching Departure Point

In an action by a prospective traveler against domestic and foreign airlines and a cruise line, based upon delays and
other problems she encountered in attempting to fly from Chicago to Los Angeles, and then to New Zealand, where she
was to have begun her cruise, the district court granted defendants' motions for summary judgment. In Miller v. Air
New Zealand, Ltd., 757 F. Supp. 32 (N.D. Ill. 1990) , the court found that the cruise line had nothing to do with the
arrangements for the flights that would have delivered the plaintiff to the departure point for the cruise. The domestic
airline fulfilled its obligations to the plaintiff by flying her from Chicago to Los Angeles, and the foreign airline was not
liable because plaintiff failed to present a valid ticket for transportation to a ticket agent.

Cruise Line Not Liable for Alleged Misdiagnosis
of Passenger's Illness by Ship's Doctor

In a passenger's action against defendant cruise line for damages resulting from the misdiagnosis of his illness by the
ship's doctor, the court held that the ship's doctor was an independent contractor and that defendant was not vicariously
liable for his acts. In Hilliard v. Kloster Cruise, Ltd., 1991 AMC 314 (E.D. Va. 1990) , the district court found that the
relationship between a passenger and a physician is not a traditional maritime activity over which a cruise ship has
control. Furthermore, a shipping company provides medical services on board a ship as a convenience to passengers. It
does not possess the expertise needed to supervise a physician or surgeon carried on board a ship. Lacking evidence of
defendant's hiring practices, plaintiff failed to prove that defendant negligently hired an incompetent or unqualified
doctor. Nor did plaintiff prove that defendant negligently misrepresented the adequacy of on-board medical facilities
where the only evidence presented was a travel brochure mentioning the presence of on-board medical facilities and
disclaiming liability for the actions of these "independent contractors."

Cruise Line Not Liable for Alleged Failure
To Provide Adequate Medical Care

In Malin v. Holland Am. Tours, 1990 AMC 1968 (Cal. Ct. App. 1990) , the California appellate court found that in a
wrongful death action in state court against a cruise shipowner, federal maritime law applied where the accident
occurred on land, but the alleged wrongful acts, i.e., the failure to have an adequate medical system in place,
misrepresentations concerning that system, and the failure to warn about the limitations of shoreside medical care,
related to the shipowner's operation of the cruise itself. The trial court properly granted summary judgment for
defendant cruise line, finding that defendant acted reasonably under the circumstances where it arranged the air transfer
of the injured passenger after determining that she could not receive adequate treatment in the port of call. Defendant
had no duty to foresee and warn passengers that the port of call lacked neurosurgical facilities. Finally, no reasonable
jury could conclude that the phrase in the cruise brochure that "[t]he infirmary on board includes EKG equipment and is
staffed by a physician and registered nurses" constituted a misrepresentation where there was no accusation that the
cruise's physician was incompetent, that the nurse was not registered or that there was no infirmary equipped with an
EKG.

Cruise Line Liable for Passenger's Fall

In Beretta v. Home Lines, 1990 AMC 1857 (S.D.N.Y. 1990) , a cruise line was liable for the slip and fall injury of an
88-year old passenger who tripped over a six inch door sill while entering her cabin's bathroom. Defendant shipowner
was negligent in failing to install grab rails or any warning device at the entrance to a bathroom whose floor was almost
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three inches higher than the floor of the cabin, despite prior notice of this dangerous condition from at least one similar
accident.

Shipowner Not Liable for Assault of Passenger
by Employee Absent Evidence of Negligence

In Jaffess v. Home Lines, 1990 AMC 1430 (S.D.N.Y. 1988) , a shipowner met its burden of showing that it was not
negligent in connection with the sexual assault of a female passenger by an employee, and the passenger's failure to
rebut this showing resulted in the shipowner's motion for summary judgment being granted. The shipowner was
required to show that it took reasonable precautions to protect its passengers from sexual assaults. Before the employee
in question was hired, he was thoroughly interviewed and had to prove that he had no criminal record. In addition, the
shipowner took the precaution of segregating its employees from its passengers. The court found no authority for
extending the duty of a shipowner to include assisting a passenger in investigating an assault after it has occurred.

No Vicarious Liability for Malpractice
of Shipboard Doctor and Staff Absent
Evidence of Negligent Hiring or Retention

In Nanz v. Costa Cruises, Inc., 1991 AMC 48 (S.D. Fla. 1990) , the District Court for the Southern District of Florida
found that where plaintiff had failed to provide any evidence indicating the cruise operator's failure to exercise due care
in the hiring and retention of the ship's doctor and medical staff under his supervision, the operator was not vicariously
liable for the negligence of the doctor and the medical staff. Both were carried on board purely for the convenience of
passengers, who were free to contract for any medical services they required.

c. Time Limitations.

Ticket Contract Time Limitation Does Not Apply to Injuries Incurred On-Shore

In reversing the lower court's decision, the circuit court in Rams v. Royal Carribean Cruise Lines, 17 F.3d 11, 1994
AMC 1573 (1st Cir. 1994) denied application of a one-year time limitation provided in a ticket contract to an injury
incurred on-shore. The plaintiff was injured during an excursion at a tourist resort owned by the defendant. The court,
viewing the action as a "straightforward contract case," ruled that the language of the contract disfavored the defendant.
The contract refers to claims for injuries while "on board ship" and defines a passenger as one "travelling under this
ticket." Finally, the defendant defines itself as a carrier.

Limitation Period Not Tolled by Plaintiff's Incapacitation

In Jimenez v. Peninsular & Oriental Steam Navigation Co., 974 F.2d 221 (1st Cir. 1992) , the First Circuit Court of
Appeals affirmed an order of the district court granting summary judgment for defendant cruise line in an action by an
injured passenger based upon the one-year limitation period contained in the ticket. The court held that the limitation
provision was not ambiguous and that the plaintiff received reasonable notice of the limitation period when he was
provided with a copy of the contract. In addition, the limitation period was not equitably tolled on the basis of the
plaintiff's alleged incapacitation for six months, since he was not prevented from discussing the case with an attorney or
commencing the suit in a timely manner.

Cruise Line "reasonably communicated" Time Limitation to Passenger

In Dempsey v. Norwegian Cruise Line, 972 F.2d 998 (9th Cir. 1992) , the circuit court concluded that the defendant
cruise line "reasonably communicated" the time limitation for bringing a cause of action against the cruise line. Every
page of the contract ticket notified the passenger to read the entire document carefully. In addition, the court rejected
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plaintiff passenger's assertion that the limitations provision was unreasonable, fundamentally unfair, or the result of bad
faith. The court noted that the one year time limitation provided ample opportunity for recourse.

Summary Judgment Reversed Based Upon Existence of
Triable Questions of Fact Regarding Estoppel

In Dillon v. Admiral Cruises, Inc., 960 F.2d 743, 1992 AMC 2218 (8th Cir. 1992) , the district court's grant of
summary judgment in favor of defendant cruise ship line was reversed where questions of fact remained as to whether
defendant was estopped from asserting the defense of the lapse of the one-year time provision for filing suit contained
in the passenger ticket. The plaintiff had contacted defendant's agent regarding the injury soon after it occurred, who
agreed to pay plaintiff's medical expenses. The agent told the plaintiff that a settlement would be discussed upon the
completion of medical treatment. At that time, when plaintiff contacted the defendant regarding a settlement, defendant
asserted the defense that the one-year time provision had lapsed. Since defendant's actions might have led a reasonable
attorney to believe that a lawsuit need not be filed to achieve a settlement, the court reversed the district court's grant of
summary judgment and remanded for further proceedings.

Grant of Summary Judgment Reversed Based Upon Questions as to Equitable Estoppel

In Schrader v. Royal Caribbean Cruise Line, 952 F.2d 1008 (8th Cir. 1991) , plaintiff sought recovery for injuries she
sustained from a slip and fall while on defendant's cruise ship, first by bringing an action against defendant cruise ship
company, and later by filing an amended complaint adding the ship operator as a defendant. After the district court
granted summary judgment in favor of defendant operator because plaintiff did not properly identify this defendant in
her amended complaint until after the statute of limitations had run out, the Eighth Circuit reversed and remanded the
case. The Circuit Court agreed with the district court that the claim could not relate back under Fed. R. Civ. P. 15(c)
because the original notice of the action was not provided by the plaintiff until after the limitations period had expired.
However, the Circuit Court held that the district court had not considered the issue of equitable estoppel, which would
prevent defendant operator from relying on the statute of limitations defense if such defendant had misled plaintiff as to
defendant's proper identity and plaintiff, with sufficient diligence, had attempted to ascertain defendant's true identity.
The case was therefore reversed and remanded because there were issues of triable fact concerning equitable estoppel.

Passenger Held To Have Received Ticket Packet Containing Valid Notice of Limitation Period

In Lousarian v. Royal Carribean Corp., 951 F.2d 7, 1992 AMC 1399 (1st Cir. 1991) , the First Circuit Court of
Appeals found that the district court properly granted summary judgment for defendant cruise ship operator in a
passenger's action for injuries sustained while reboarding the ship. The passenger was held to have received the entire
ticket booklet, including the notice of the one-year limitation period for bringing negligence actions, despite the fact that
she didn't remember receiving it, since the defendant's standard procedure requires passengers to show a complete ticket
packet before being allowed to board the ship. Although the passenger apparently discarded her ticket at some point in
time, this did not make the defendant's communication of the shortened limitation period unreasonable.

Limitation Provision on Second Page of Ticket
Reasonably Communicated to Passenger

In Nash v. Kloster Cruise A/S, 901 F.2d 1565, 1990 AMC 2744 (11th Cir. 1990) , the Eleventh Circuit Court of
Appeals found that where notice of a one-year limitation for passenger claims appeared in the second page of the
passenger's ticket, the district court did not err in dismissing as time-barred the passenger's personal injury action
against a cruise line filed after the period expired. Notice of a limitation period is not required to be on the front page of
the ticket in order to be deemed reasonable.

Tour Group Ticket Solely Issued to Tour Guide Inadequately Communicated Time Limitation to Passenger
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In Muratore v. M/S Scotia Prince, 845 F.2d 347, 1993 AMC 2933 (5th Cir. 1988) , the circuit court concluded that the
plaintiff passenger was not reasonably informed of the time limitations for suit printed on the group ticket. While the
passenger was provided with various documents, the tour guide retained the master ticket, which contained the pertinent
time for suit provisions. The court noted that the carrier failed to provide or direct the passengers' attention to the
stipulations of the passenger contract. The court rejected the defendant carrier's argument that the tour guide was the
plaintiff's agent, thus imputing plaintiff with knowledge of the time limitations. The court explained that the plaintiff did
not give the tour guide the authority to act on her behalf. Instead, she was subjected to a rudimentary procedure whereby
the tour guide possessed the master ticket for the entire group.

Ticket Contract's Time Limitation Provision Properly Communicated

In Sasso v. Travel Dynamics, Inc., 844 F. Supp. 68 (D. Mass. 1994) , the court rendered plaintiff's action untimely
pursuant to a one year time limitation established by the ticket contract. The court rejected plaintiff's claim that it did
not receive a major portion of the contract. The court noted that defendant's evidence evincing delivery of the contract
three weeks prior to cruise was not refuted. In addition, plaintiff failed to prove that the contract inadequately
communicated the time limitation.

Defendant Cruise Line Reasonably Communicated Time Limitations for Notice and Claims

In Thompson v. Ulysses Cruises, Inc., 812 F. Supp. 900 (S.D. Ind. 1993) , the district court concluded that plaintiff
passengers were time barred for failing to comply with the six-month notice provision and the one-year limitation of
action provision stated in the passenger ticket. The court concluded that the defendant had "reasonably communicated"
to the plaintiffs the time limitations. The court noted that the face of the five-page ticket contained a clearly placed
notice which requested that the ticket-holder read the entire ticket contract. The court further determined that the
language of the contract itself was not unusually complex or confusing. In addition, the court noted that the plaintiffs
had ample opportunity to carefully examine the contractual terms after the injury had occurred.

Time Limitation for Cruise Line Personal Injury Suit Enforced

In Davis v. Wind Song Ltd., 809 F. Supp. 76 (W.D. Wash. 1992) , plaintiff passenger was denied damages for head and
neck injuries incurred during a voyage on defendant's vessel. The district court granted defendant carrier summary
judgment, upholding the one-year time limitation "reasonably communicated" in the ticket contract. The jacket of
plaintiff's ticket contained the words "PLEASE READ THE TERMS AND CONDITIONS OF THE CONTRACT",
thus satisfying the clarity-of-notice element of the "reasonably communicated" test. In addition, plaintiff's attack on the
supplementary, "surrounding circumstances" requirement of the test was unsuccessful. The plaintiff passenger's
allegation that the relevant portions of the agreement were concealed within the sealed and stapled envelope were also
deemed unpersuasive. The court was unconvinced that such an arrangement amounted to a significant obstacle for the
plaintiff passenger.

Cruise Passenger's Claim for Tort Damages Time Barred

In Petrey v. Cunard Line Ltd., 1993 AMC 2166 (D.S.C. 1993) , the district court declared that plaintiff's claim was time
barred, pursuant to the passenger contract's one year time limitation for commencing suit. The plaintiff brought action
one year and thirteen days following her accident on defendant's cruise ship. The court explained that prior cases have
emphasized strict enforceability of such provisions, noting that if a passenger has ample opportunity to review such
limitations, they will be upheld.

Cruise Ship Owner Not Estopped From Enforcing Time Limitation As A Result of Insurer's Correspondence
With Injured Party
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In Schenck v. Kloster Cruise Ltd., 800 F. Supp. 120, 1992 AMC 2940 (D.N.J. 1992) , aff'd, 993 F.2d 225 (1993) , the
district court granted defendant ship owner summary judgment enforcing a "reasonably communicated" one-year time
limitation contained in plaintiff passenger's ticket contract. The court refused to vacate the time limitation based on the
fact that the defendant's insurer had "entrapped" the plaintiffs in negotiations, thus unduly delaying their claim. The
court clarified that an intent element was a prerequisite for such an assertion. In this instance, the court noted that the
defendant's insurer twice explicitly stated that all communications between the parties were still subject to the terms and
defenses of the original ticket contract, thus nullifying any claim that the defendants intended to delay the claim.

No Tolling of Limitation Period in Cruise Ticket Based on Plaintiff's Physical Handicap or Equitable Estoppel

In a passenger's action for personal injuries, the district court in Fagan v. Nordic Prince, Inc., 1992 AMC 2553 (D.N.J.
1992) granted defendant cruise line's motion for summary judgment based on the one-year limitation period contained
in the ticket. The plaintiff had contended that the limitation period should be tolled because of that party's physical
handicap, and also that the defendant should be estopped from raising the limitation period as a defense, based on its
settlement negotiations and allegedly fraudulent misrepresentations about the cruise ship contained in its brochures.
However, the court rejected plaintiff's arguments, holding that a physical handicap does not toll the limitation period,
that defendant's settlement negotiations did not cause the delay in the filing of the suit, and that defendant's alleged
misrepresentations in its brochures concerning the cruise ship were nothing more than sales talk and puffery.

Limitations Period Not Waived by Correspondence With
Plaintiffs Offering Credit for Future Cruise

In Ostiguy v. Regency Maritime Corp., 1992 AMC 1811 (S.D.N.Y. 1991) , the district court found that the one-year time
limit on the right to sue contained in defendant cruise line's passenger ticket was not waived by defendant's
correspondence with plaintiff passengers in which the latter were offered a cruise credit of $200 per person to be applied
within the following year. The letter did not constitute a waiver, implied or express, of the limitations period.
Additionally, plaintiffs were unsuccessful in contending that they should not be bound by the terms of the ticket
contract because they purchased their tickets from a friend rather than directly from the defendant, since they still had
the opportunity to check the fare and terms of the cruise.

Plaintiff Charged With Knowledge of Limitation Period Contained in Ticket Handled by Another as Her Agent

In an action by a cruise ship passenger to recover for personal injuries allegedly sustained when she slipped and fell
while on defendant's ship, the court in Kientzler v. Sun Line Greece Special Shipping Co., 779 F. Supp. 342, 1992
AMC 1466 (S.D.N.Y. 1991) granted defendant's motion for summary judgment. The issue in dispute was whether
plaintiff, or one of her fellow employees acting as her agent, received notice of the one-year limitation period contained
in the passenger ticket contract. Plaintiff claimed that neither she nor any other person employed with her handled the
arrangements for the cruise and received the passenger ticket. The court held that even if another person acting as
plaintiff's agent handled her ticket, plaintiff was charged with knowledge of the contents of the contract and was
therefore bound by its limitation provision.

Action Against Cruise Line for Breach of Contract Dismissed as Time-Barred After Six Months

In Feingold v. Cunard Line Ltd., 767 F. Supp. 115, 1991 AMC 2983 (D.N.J. 1991) , the court granted defendant cruise
line's motion for summary judgment dismissing as time-barred plaintiff passengers' action for breach of contract, which
was filed after the expiration of the six-month time limit provided in the ticket. Plaintiffs were legally charged with
notice of the time limitation as they failed to present any genuine issue of material fact as to their possession of the
tickets prior to the cruise. Although plaintiffs claimed that they did not recall receiving any tickets or providing same to
the embarkation officer when they boarded the vessel, plaintiffs failed to explain how the cruise line came into
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possession of ten of the twelve coupons that were supposed to be removed from the tickets during the booking and
embarkation process.

One-Year Limitation Period in Passenger Ticket Upheld

In a cruise ship passenger's suit against a cruise line for personal injuries, the court in Holland v. Norwegian Cruise
Lines, 765 F. Supp. 1000, 1991 AMC 877 (N.D. Cal. 1990) upheld the one-year limitation period contained in the ticket,
where the ticket prominently advised passengers to read certain provisions, including the time limitation on lawsuits,
and where all factors pointed to the passenger's ability to be meaningfully informed of the contractual terms at stake.
Plaintiff had plenty of time to read the ticket and inform herself of the time limitation, despite the fact that she
surrendered her copy of the ticket to her attorney, since she had the ticket in her possession for at least six months after
the end of the cruise. The court held also that the cruise line was not estopped from relying on the limitation period
contained in the ticket, where plaintiff's complaint stated only that an agent for the cruise line agreed to investigate and
negotiate a settlement with her and failed to allege any statements, promises or representations made by the agent that
would have misled plaintiff as to the length of time she had to bring a suit or as to the likelihood that a better settlement
would occur without a suit.

Limitation Clause Enforced Against Passenger

In Coleman v. Norwegian Cruise Lines, 753 F. Supp. 1490, 1991 AMC 1904 (W.D. Mo. 1991) , an injured passenger's
suit against a cruiseline was dismissed upon defendant's motion for summary judgment based upon a limitation clause
contained in the passenger's ticket. The clause, which provided a one-year time limit on passengers' right to sue, was
enforceable because the notice was conspicuous and reasonably communicated to plaintiff the important effect of such
limitation on her legal right. The notice was prefaced by the words "IMPORTANT NOTICE" and was printed in white
ink within a red box. Its visibility was enhanced by its position in the lower, right-hand corner on each of the first four
sheets of plaintiff's ticket. The failure of plaintiff to have actually read the notice was of no consequence because she
had a contractual duty to apprise herself of the cruise ticket's express terms.

Although Limitation Provision Was Valid, Plaintiff Had
Satisfactory Reason for Failure To Give Notice

In a passenger's action against a cruise line for rape by crew members, the court in Rugo v. Bermuda Star Line, 741 F.
Supp. 1013, 1991 AMC 41 (D. Mass. 1990) found that defendant's ticket reasonably communicated its limitation
provision, as required by 46 U.S.C. § 183b, that notice of claim must be given within six months. The ticket urged in
conspicuous white letters printed on the front that passengers carefully examine the contract conditions on particular
pages, including the page containing the notice of claim requirement, and at the top of the next page passengers were
reminded that their acceptance of the ticket constituted acceptance of all conditions of the contract. Plaintiff's failure to
comply with the limitation terms of the ticket was excusable, however, as her treating psychologist stated that following
the incident, plaintiff suffered from "rape trauma syndrome" which rendered her incapable of disclosing her injuries
during those first six months.

Plaintiffs' Action Time-Barred Pursuant to One-Year Limitation Period in Ticket

In passengers' personal injury action against defendant cruise line, the court in Smith v. Premier Cruise Lines, 1991
AMC 2733 (D.N.J. 1991) found no genuine issue of material fact, granted defendant summary judgment and dismissed
the case on the ground that it was time-barred by the one year limitation on the time to sue contained in the ticket. First,
plaintiffs accepted defendant's contention that the standard ticket which defendant issued at the time of plaintiffs' cruise
contained a clear and conspicous statement of the time limit. Second, they did not flatly deny having received the ticket
but merely represented that they had no independent recollection of ever having received the tickets. Nor did they
present any evidence in support of the contention that they never received a ticket. Although plaintiff's travel agent
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swore that her office did not present the tickets to the plaintiffs, such statements did not dispute defendant's evidence
that the tickets would have been issued at the "will-call" window on the pier and such procedure simply allowed no
passengers to board the vessel without having received a ticket.

Limitation in Group Ticket Held Valid and Enforceable

In Ur v. Premier Cruise Line, 1991 AMC 797 (D.N.J. 1990) , defendant cruise line's motion for summary judgment was
granted, where the action for personal injuries was filed 14 months too late. The court held that the notice provisions
contained in the passenger ticket reasonably communicated the one-year limitation on the right to bring an action for
personal injuries. The fact that four passengers shared one group ticket folder did not affect the legal significance of the
one-year limitation. Since the notice provision was valid and enforceable, the shipowner, through its representative, had
no additional duty to warn plaintiff about the limitation after it received notice of a claim.

Alleged Reliance on Defendant's Representations
No Excuse for Untimely Filing of Suit

In Williams v. Royal Caribbean Cruise Line, 1991 AMC 237 (D.N.J. 1990) , the district court found that where
plaintiff, an injured cruise passenger, had retained counsel within seven months of her accident to handle her personal
injury claim, she was estopped from claiming that her failure to file suit within the one-year time limit had been caused
by representations by defendant's agents that the cruise line would take care of her and no suit was necessary.
Defendant's ticket in bold faced capitalized letters had reasonably communicated to the plaintiff the one-year limit on
claims. Further, the very fact that plaintiff retained counsel within seven months of the accident was clear evidence that
she ignored, rather than relied on the agents' alleged misrepresentations.

Limitation Provision Reasonably Communicated to Passenger

In Milanovich v. Costa Crociere, 747 F. Supp. 1, 1991 A.M.C. 44 (D.D.C. 1990) , the court found that a cruise ticket
containing a one year limit on passengers' right to claim damages after an accident was reasonably communicated to the
passenger and thus valid under 46 U.S.C. § 183b(a), where the ticket contained noticeable, repetitive and well-placed
warnings of such limitation. The front cover of the ticket booklet prominently proclaimed that an "important notice"
followed. Directly beneath was a warning, also in large type, to "carefully examine this ticket, particularly the
conditions on pages 2-10." The article entitled "Limitations of Action Against the Company" was in larger type than the
text, and the holder of the ticket was reminded in several places that he would be held to approve of and agree to all
conditions, including the limit on claims.

Statute of Limitations Defense Not Waived by Settlement Negotiations Between Parties

In Suri v. Cunard Line Ltd., 1991 AMC 2698 (N.Y. Civ. Ct. 1991) , plaintiff passenger's action for personal injuries
against defendant cruise line was dismissed where the one-year limitation provision contained in the ticket was
communicated in a reasonable manner. The title of the provision, "TIME LIMIT ON SUITS," was set forth in capital
letters and was written in clear and unambiguous language. The fact that the two parties had engaged in settlement
negotiations before the expiration of the limitation period did not call for defendant to be estopped from pleading the
statute of limitations defense, nor did it constitute waiver of such defense, in the absence of evidence of fraud,
misrepresentation or deception by the defendant.

d. Damages.

Defendant Carrier Not Required to Pay Punitive Damages for the Tortious Acts of its Contracted Photographer

In Muratore v. M/S Scotia Prince, 845 F.2d 347, 1993 AMC 2933 (5th Cir. 1988) , the fifth circuit concluded that the
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defendant carrier was not liable for punitive damages incurred by the plaintiff passenger as a result of a contracted
photographer. The plaintiff was awarded compensatory damages to compensate for the emotional distress she incurred
as a result of the photographer's deliberate and malicious conduct. In regards to punitive damages, the court focused on
the issue of whether the defendant carrier was vicariously liable for the photographers' tortious acts. The court
concluded that, absent a showing of prior knowledge of the unacceptable behavior or of the carrier's authorization of
such misbehavior, the carrier was not liable for the torts committed. In addition, the court noted that the carrier took
appropriate action to eradicate the problem.

Defendant Entitled to New Trial as to Damages Based Upon Physician's Generalized Opinion

In Gagliano v. Home Lines, 1991 AMC 1902 (S.D.N.Y. 1990) , the District Court for the Southern District of New York
found that where a jury found that defendant cruise line was responsible for the injuries sustained by plaintiff passenger
and awarded damages which included $185,000 for future pain and suffering, defendant moved for a new trial or
remittitur as to the damage award. Plaintiff's treating physician had testified that plaintiff might require further surgery
based on the life expectancy of her shoulder implants. This generalized opinion was made without reference to
plaintiff's specific condition, in violation of Federal Rule of Evidence 703, and was an insufficient basis for the award of
damages. The court therefore held that defendant was entitled to a new trial on the issue of plaintiff's damages for future
pain and suffering.

e. Actions by Cruise Lines

Ports Authority Denied Eleventh Amendment Immunity from Liability for Alliding Mooring Lines

In Royal Caribbean Corp. v. Puerto Rico Ports Auth., 973 F.2d 8, 1993 AMC 152 (1st Cir. 1992) , the circuit court
interpreted the Puerto Rican Ports Authority to be an entity independent of the state and consequently beyond the aegis
of the Eleventh Amendment. While docked in Puerto Rico, plaintiff's crewmen were injured when vessel was hit by
inadequately secured mooring lines. The court noted that the Eleventh Amendment immunity hinged on whether the
Ports Authority acted more like a private company or more like an extension of the Commonwealth's government. The
majority of factors, including economic autonomy, self-settlement of prior claims, and proprietary activities, induced
the court to deny Eleventh Amendment protection from liability.

f. Limitation of Liability

Ticket Contract's Incorporation of Athens Convention Limitations Upheld

In Mills v. Renaissance Cruises, Inc., 1993 AMC 131 (N.D. Cal. 1992) , the district court concluded that defendant
cruise line "reasonably communicated" the limitation provisions to plaintiff passenger. The provision, incorporating the
liability limitations established in the 1976 Athens Convention, limited the carrier's liability to 46,666 S.D.R.'s (Special
Drawing Rights). The court was unpersuaded by plaintiff's assertion that the provision was inadequately conveyed in
the ticket contract. The court noted "the use of bold face, capitalization, titles, indentation, and double-spacing made the
provision sufficiently noticeable." Plaintiff's alternative assertion that the provision violated public policy was also
unsuccessful.
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§ 215. Towage.

Barge Owner's Failure To Inspect After Towage Constituted a Superceding Cause of Barge's Sinking

Where a barge was taken in tow and delivered to plaintiff's dock, where it sat for three days and then sank while being
unloaded, the district court attributed the fault at 60% to the towing company for negligently cracking the hull above the
waterline, and 40% to the barge owner and awarded damages to the latter. On appeal, the Eight Circuit reversed in
Lone Star Indus. v. Mays Towing Co., 927 F.2d 1453, 1991 AMC 1540 (8th Cir. 1991) , rev'g, 725 F. Supp. 440, 1990
AMC 1721 (E.D. Mo. 1989) , holding that the barge owner's failure to inspect the barge's stern compartments after
towage but before the unloading of cargo was a superceding cause of the barge's sinking, displacing the towing
company's prior negligence and relieving that party from liability for the loss of the barge and its cargo.

Tug Owner Not Permitted To Recover For Loss of Use of Tug

In an action to recover damages for the loss of use of a tug that was part of an integrated unit with a barge that was lost
when it broke away and was stranded, the court found for the defendants because they were not at fault for the loss of
the barge. In Gulf Atl. Transp. Co. v. Offshore Tugs, Inc., 740 F.Supp. 823, 1992 AMC 2082 (E.D. La. 1992) , the court
determined that the barge was lost due to an unanticipated force majeure and an inadequate surge line which was used at
plaintiff's insistence. If, however, defendants had been negligent, plaintiff could have recovered for the loss of use of the
tug caused by the loss of the other half of the integrated unit, the barge.

Responsibility for Grounding of Barge Divided Among Passing Ore Carrier, Barge, and Tug Pushing Barge

Where a tank barge was grounded during the passing of an ore carrier, the owner of the barge brought an action against
the tug which had been pushing the barge, and the tug filed a third-party claim against the carrier. The district court in
Morania No. 4, Inc. v. Tug McAllister Sisters, 778 F. Supp. 701, 1992 AMC 1272 (S.D.N.Y. 1991) determined that the
tug captain's failure to cause the passage to occur at a wider channel, his failure to utilize a beacon and a buoy, and the
lack of a fathometer, which prevented the captain from checking the tug's position against the depth of the channel,
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constituted a 65% contributing cause of the barge's grounding. The court found that the ore carrier was 20% responsible
for the grounding, because it's captain failed to arrange for passage at a wider channel, to reduce speed, to give a wider
berth, and to keep to the outer western limit of the channel. In addition, the United States Coast Guard was found to be
15% responsible for the grounding of the barge, based on its misleading positioning of a particular buoy, and its failure
to more accurately indicate the buoy's location on a chart or night list.

Breach of Implied Warranty To Supply Tug Reasonably Fit for Purpose Intended

Where a tug punctured a hole in the hull of the vessel it had contracted to move into port and dock, the arbitrator in
American President Lines v. Cabras Marine Corp., 1992 AMC 684 (1991) (Hooper, Arb.) found there was no implied
warranty of workmanlike service, but did find that there was an implied warranty to supply a tug reasonably fit for the
purpose intended, which the tug owner violated. The towage contract did not give rise to a bailment which would place
a presumption of fault on the tug owner. The arbitrator found no evidence that the parties intended to place an insurer's
liability on the tug captain. In addition, the weather conditions were not so adverse that the weather would have
rendered dangerous any tug that was supplied. The tug owner was therefore found to have breached its warrenty and
was liable to the owner of the assisted vessel for the resulting damages.

Owner of Tug Entitled to Administrative Expense Claim Based Upon Post-Petition Towage Contract

Debtor had filed a Chapter 11 bankruptcy petition before entering into a contract with creditor, the owner of a tug boat.
The latter had attempted to tow debtor's barge from California to Tunisia, but the barge sank on the way across the
Atlantic Ocean. There was an objection by the Unsecured Creditors' Committee to creditor's attempt to obtain payment
for services rendered as an administrative expense. The court held in In re Coastal Carriers Corp., 128 B.R. 400, 1992
AMC 341 (Bankr. D. Md. 1991) that there was no presumption of negligence or fault on the part of creditor's tug
because of the loss of debtor's vessel in tow. The burden was on the Unsecured Creditors' Committee, as objector to the
claim, to prove that creditor's negligence caused the sinking of debtor's barge. Since there was no evidence of creditor's
negligence in navigation, the court allowed creditor to bring the claim as an administrative expense.

Capsizing of Barge Caused by Negligent Towing Tug

Following the capsizing of a barge while in tow, plaintiff insurers brought an action against the allegedly negligent
towing company after insurers became subrogated to the rights of the owner of the barge. In In re Tweed Towing, Inc.,
1992 AMC 37 (N.D. Cal. 1991) , the district court determined that the negligence of the tug was the sole proximate
cause of the loss of the barge. The tug's master was negligent for failing to consider the weather forecast, for taking the
barge in tow despite the fact that it would obviously have problems in bad weather, for failing to monitor weather
broadcasts during the trip, and failing to turn back to port when such action was appropriate. Since the barge's defects
were readily apparent to a prudent tug owner as well as its master, the tug owner was privy to the master's negligence,
and therefore, limitation of liability was denied.)

Dismissal of Tort and Contract Claims Against United States for Sinking of Tug

In Remolcadores de Malaga, S.A. v. United States, 1992 AMC 14 (E.D. La. 1990) , the district court found that in an
action arising out of the sinking of a tug, the tug's owner and its lead hull underwriter claimed that the United States, as
owner of the vessel assisted by the tug, was liable for the loss of the tug under tort and contract theories. With regard to
the former, the district court found that the accident was caused by the tug's unseaworthiness and the negligent actions
of the tug's crew in placing it in a position of extreme danger, rather than any negligence attributable to the assisted
vessel. As to plaintiffs' contract claim, which was based on a provision in the towing contract executed in Spain, the
court dismissed it without prejudice because of the failure to comply with certification procedures required under the
Contract Disputes Act of 1978, 41 U.S.C. § 601 et seq.
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Sinking of Barge Caused by Towing Tug

In a case arising out of the sinking of a barge, the district court found in Pacific Employers Ins. Co. v. M/V Evelyn C,
1991 AMC 1195 (E.D. La. 1990) that the negligence of the towing tug was the proximate cause of the damage sustained
by the barge, based upon the failure of the tug to take corrective action after it became aware that the barge was taking
on water. In addition, the tug was estopped from claiming that the barge was not seaworthy because of holes in the deck
and blocked manhole covers, since the tug was aware of the condition and failed to use reasonable care under the
circumstances.

Towage Contracts Not Subject to Implied
Warranty of Workmanlike Performance

In a barge owner's action against a towing company and a tug for loss of barge and cargo, the court in Cargill, Inc. v. C
& P Towing Co., 1991 AMC 101 (E.D. Va. 1990) , aff'd per curiam, No. 90-1525, 1992 AMC 392 (4th Cir. Sept. 17,
1991) , rejected plaintiff's argument that the court could find that the tug breached a warranty of workmanlike service
without finding negligence on its part. Towage contracts are not subject to an implied warranty of workmanlike
performance since the concept of maritime negligence requires tugs to exercise due diligence and reasonable care. The
court entered judgment for the towing company and tug boat after finding that the crew acted reasonably during the
voyage and were not responsible for the capsize and sinking of the barge and that the sole proximate cause of the loss
was the barge's unseaworthiness.

Tugboat Owner Not Responsible for Injuries
Sustained by Seaman Crossing Third Party's Premises

In an action for injuries sustained by a seaman who left his tug at the end of his tour of duty and then fell while crossing
the yard of a customer who allowed the crew change on his premises, plaintiff alleged that his employer, defendant
tugboat owner, was negligent in failing to provide him with a safe place to work. In Corrado v. Creek Towing Corp.,
1990 AMC 1683 (N.Y. Sup. Ct. 1990) , the court held that a shipowner does not have control over the pier at which it
allows its crew to change over merely because the pier owner is a customer who allows the crew change by custom.
Therefore, the shipowner was not responsible for the injuries sustained by plaintiff while crossing a third party's
premises.

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawTowageGeneral OverviewAdmiralty LawTowageContractsAdmiralty LawTowageDutiesAdmiralty
LawTowageLiability
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Manifestation of Defect on Navigable Waters Establishes Admiralty Jurisdiction

In an attempt to avoid the fatal three year statute of limitations for maritime torts, plaintiff asserted that his products
liability and negligence claims were not grounded in admiralty. In Mink v. Genmar Indus., Inc., 29 F.3d 1543, 1995
AMC 36 (11th Cir. 1994) , the court disagreed, explaining that the manifestation of the harm, which occurred during
maritime activity and upon navigable waters, determines jurisdiction. The failure to include hand rails on the vessel
revealed itself upon use, not upon design and manufacturing.

Utility to "Society as a Whole" Justifies the Potential Harmful Effects of Asbestos Exposure

In Johnstone v. American Oil Co., No. 92-3063 (5th Cir. Nov. 29, 1993), the Fifth Circuit reversed the district court's
directed verdict in favor of the plaintiff, a deceased seaman. Defendant brought a products liability action against an
asbestos manufacturer. The lower court, concluding that the evils the substance brought with it outweighed its utility,
vacated the jury's judgment and ruled in favor of the plaintiff seaman. The court of appeals reversed, noting the lower
court's failure to properly apply the Louisiana products liability standard. The court noted that the magistrate judge
failed to consider the utility and danger of the product to "society as a whole" but rather considered the costs and
benefits to the plaintiff. The court explained that such analysis will almost always fall in the plaintiff's favor. Judge
Johnson's dissenting opinion differed, demanding a cost-benefit analysis more confined to the facts of the case.

Recovery of Damage to Offshore Platform Deck Permitted
Although Recovery of Damage to Crane Precluded

When an offshore platform deck was being lifted by a 5,000 ton crane, the hook and sling holding the deck broke, and
the deck fell, causing damage to the deck and the crane. In a suit by the purchaser of the crane to recover for the
damages to the crane and deck, the Fifth Circuit in McDermott, Inc. v. Iron, 979 F.2d 1068 (5th Cir. 1992) found that
the trial court properly applied East River S.S. Corp. v. Transamerica Delaval, 476 U.S. 858, 106 S. Ct. 2295, 90 L.
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Ed. 2d 865, 1986 AMC 2027 (1986) , to allow plaintiff's recovery against the manufacturer of the hook for damage to
the deck, but not for damage to the crane. Under East River, a manufacturer has no tort liability in an admiralty suit for
damages to the product itself, even though there is no bar to recovery of damages to other property. In the instant case,
recovery of damages to the crane was precluded because it was the object of the sales contract between the parties. The
trial court properly permitted the plaintiff to recover for the damage to the deck because it constituted property other
than the object of the sales contract.

Proof of Causation Sufficient in Action by Shipyard
Workers for Injuries and Death From Exposure to Asbestos

In a consolidated suit by former workers at the Brooklyn Navy Yard for personal injuries and wrongful death allegedly
caused by exposure to asbestos from the defendant's products, the district court entered judgment in favor of certain
plaintiffs. On appeal, the defendants claimed that plaintiffs' proof of causation was insufficient, based on the failure to
identify the specific manufacturers whose products injured each plaintiff. The Second Circuit in In re Brooklyn Navy
Yard Asbestos Litigation, 971 F.2d 831 (2d Cir. 1992) held that plaintiffs' proof of causation was sufficient, based on
evidence that defendant's products containing asbestos were used interchangeably throughout the shipyard, and that the
workplace environment was filled with asbestos fibers.

Judgment Against Manufacturer of Asbestos-Containing
Products Affirmed on Appeal

The manufacturer of asbestos-containing products appealed from a judgment holding it partially liable for the injuries
and death suffered by a shipyard worker who cleaned engine rooms and boiler rooms. The defendant claimed that the
plaintiff had failed to prove a connection between the decedent's injuries and its products, and also that the jury's
apportionment of liability was against the weight of the evidence. In affirming the judgment for the plaintiff, the Court
of Appeals in Kreppein v. Celotex Corp., 969 F.2d 1424 (2d Cir. 1992) refused to adopt a stricter standard of causation,
holding that an adequate relationship between the defendant's products and the decedent's injuries had been established,
based upon proof that he was exposed to asbestos dust from defendant's products at the shipyard, and that the air was
filled with such dust while workers such as the decedent cleaned up. The court also declined to disturb the jury's
allocation of fault, based upon evidence of the decedent's exposure to defendant's products and of defendant's
blameworthiness.

Plaintiff's Death Caused by Inhalation of Asbestos Fibers Shed From Defendant's Pipecovering

In a products liability action, recovery was sought against the defendant, a manufacturer of asbestos pipecovering, for
the death of the plaintiff due to mesothelioma, a cancer caused exclusively by the inhalation of asbestos fibers. The
Third Circuit in Rotondo v. Keene Corp., 956 F.2d 436 (3d Cir. 1992) upheld the district court verdict for the plaintiff
because the standard established for products liability asbestos cases was met--plaintiff proved he worked in the vicinity
of the use of defendant manufacturer's product, and presented evidence that the inhaled asbestos fibers were from
defendant manufacturer's product. Plaintiff had worked as a welder at the Philadelphia Naval Ship Yard. While working
in a ship's boiler room, plaintiff was only 6 to 8 feet away from pipes which were being fitted with asbestos covering.
The pipecoverers would saw the coverings, releasing asbestos dust into the air. Additionally, plaintiff presented a
witness who testified that he saw defendant manufacturer's product used 50% of the time. The court allowed the jury to
make the inference that plaintiff was in the room when defendant manufacturer's products were used, given the
frequency of usage, thus meeting the second requirement of the test.

Judgment in Favor of Defendants Reversed Based Upon
Faulty Jury Charge as to Engine Shut-off Mechanism

In a products liability action by an electrician who was severely burned when a hose disengaged from an overheated
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engine while at work on a drilling platform in the Gulf of Mexico, the court in Turnage v. General Elec. Co., 953 F.2d
206 (5th Cir. 1992) reversed a judgment in favor of two of the defendants because of a faulty charge to the jury. The
court held that the jury was incorrectly charged that they were required to find that the shut-off valves presented as
evidence were the actual valves at issue, before they could decide whether the valves actually malfunctioned. The
plaintiff, however, offered the valves into evidence only as demonstrative evidence as to how the malfunction occurred
in the engine in question. Since the issue was only whether the engine overheated, causing the plaintiff's injuries, the
court held that the instruction to the jury was improper as to two companies that had remanufactured and tested the
engine. The court therefore reversed the judgment in favor of those two defendants and remanded for a new trial.

Plaintiff's Death Attributed to Exposure to Defendant's
Insulation Products Containing Asbestos

In O'Brien v. National Gypsum Co., 944 F.2d 69 (2d Cir. 1991) , a manufacturer of insulation products containing
asbestos was held liable for the death of a former Brooklyn Navy Yard employee due to mesothelioma. While there was
no direct evidence presented that defendant's products were used on the ship that the plaintiff had worked on, it was
held that there was sufficient evidence to prove that defendant's products were used at the Navy Yard during the period
of the plaintiff's employment, that asbestos products by different manufacturers were used interchangeably on all ships
in the Navy yard, and that plaintiff worked on a ship which contained asbestos products. Considering all these facts, a
high probability existed that plaintiff's disease was attributable to defendant's products, and thus, defendant could be
held liable.

No Federal Admiralty Jurisdiction Over Claim of Alleged
Exposure to Toxic Nonskid Floor Coating

In Cochran v. E.I. duPont de Nemours, 933 F.2d 1533, 1992 AMC 2599 (11th Cir. 1991) , cert. denied, 502 U.S.
1035, 112 S.Ct. 881, 116 L.Ed.2d 785 (1992) , the Eleventh Circuit Court of Appeals held that federal maritime
jurisdiction does not extend to the personal injury and products liability claims of a former Navy sailor who allegedly
developed lung disease as a result of his exposure to silica and asbestos while applying a nonskid floor coating to the
hanger deck of an aircraft carrier. The plaintiff could not satisfy the nexus test, which requires a significant relationship
between the incident complained of and traditional maritime activity. Since plaintiff's alleged exposure occurred
primarily while his ship was in port, he could not demonstrate the required connection between his exposure and
traditional maritime activities such as navigation or commerce.

District Court Erred in Dismissing Claims Arising
From Scuba Diving Incident for Lack of Jurisdiction

After continued suffering from decompression sickness brought on by scuba diving, plaintiff brought an action against
the manufacturer of his buoyancy compensator vest, claiming that a defect in the vest was responsible for his affliction.
The plaintiff also pursued a claim against the crew of the vessel that transported him to the diving site, alleging that it
failed to notice his symptoms and render proper assistance. The Third Circuit in Sinclair v. Soniform, Inc., 1991 AMC
2341 (3d Cir. 1991) held that plaintiff's claims against the crew were within federal admiralty jurisdiction because the
crew was engaged in a traditional maritime activity affecting commerce--the transport and care of paying passengers.
Additionally, plaintiff's products liability claims against the manufacturer of the vest were within the district court's
supplemental jurisdiction since they arose from the same set of operative facts as his claims against the crew. The Third
Circuit therefore reversed the district court's dismissal of the action for lack of subject matter jurisdiction.

Government Contractor Defense Not Available in Action by Survivors of Navy Divers

In a products liability action under the Death On The High Seas Act, 46 U.S.C. App. § 761 et seq. , against a
government contractor which designed the Navy submarine diving chamber in which five Navy divers died from
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vacuum-induced bends, the district court judgment holding the contractor liable for the deaths of the divers was
affirmed by the Fifth Circuit in Trevino v. General Dynamics Corp., 865 F.2d 1474, [DRO] 1991 AMC 910 (5th Cir.
1989) , cert. denied, 493 U.S. 935, 110 S.Ct. 327, 107 L.Ed.2d 317 (1989) . The lower court properly rejected the
government contractor defense articulated in Boyle v. United Technologies Corp., 487 U.S. 500, 108 S. Ct. 2510, 101
L. Ed. 2d 442 (1988) , which protects government contractors from liability in products liability actions by servicemen
injured due to defective military equipment. The defense requires the contractor to prove: (1) the government approved
precise specifications; (2) the equipment conformed to the specifications; and (3) the contractor warned the government
about the dangers involved in the use of the equipment as specified. Under the Boyle test, the requirement of
governmental approval demands more than mere "rubber stamp" approval of the designs by a government official. In
the instant case, the government contractor defense was not successfully invoked because the Navy delegated discretion
as to the design to the contractor and never approved precise specifications.

Summary Judgment Precluded on Design and Manufacturing Defect Claims
Against Boat and Steering System Manufacturers

In Frantz v. Brunswick Corp, 866 F. Supp. 527 (S.D. Ala. 1994) , the district court denied summary judgment in favor
of boat and steering manufacturers. The defendant was injured when, after releasing the steering wheel, the boat
suddenly veered to the right, throwing the plaintiff and injuring him. The defendant's assertion that an open and obvious
danger existed, thus precluding recovery, was rejected. The court explained that it was not clearly proven that the
plaintiff knew the extent of the risk involved. The court also concluded that plaintiff's claim that the defendant had a
duty to invent withstood summary judgment. The court noted that compliance with industry standards does not alone
quash such a claim since the industry standards as a whole may be inadequate.

Plaintiff's Warning Defect Claims Survive Manufacturers' Summary Judgment Motions

In Frantz v. Brunswick Corp, 866 F. Supp. 527 (S.D. Ala. 1994) , the district court concluded that summary judgment
would not be granted in favor of defendant manufacturer for claims based upon warning defects. The plaintiff consumer
was injured. The injury occurred when the boat jerked upon the plaintiff's release of the steering wheel. Defendants'
asserted that a manufacturer is not liable for failing to alert when the plaintiff's action was primarily a reflex. The court
was not convinced, explaining that this was a question of proximate cause for the jury to decide. Defendant steering
manufacturer's alternative argument was that it adequately warned the boat manufacturer of the boat's propensity to jerk
when the wheel was released and that such a third party warning was sufficient. The court disagreed, explaining that
"whether warning the third party and not the end-user is reasonable depends on the degree of or propensity for danger
that the product poses."

Portable Ladder Not Considered Hazardous for Operation

In Delaney v. Merchants River Transp., 829 F. Supp. 186 (W.D. La. 1993) , the district court granted defendant's
motion for summary judgment, dismissing a products liability claim by plaintiff barge worker against barge
manufacturer. While descending into a barge, plaintiff claims that defendant's unsecured portable ladder shifted and
caused him to fall and sustain injuries. The court disagreed with plaintiff's assertion that a fixed ladder should have been
fastened to the inner wall of the barge. The plaintiff was unable to prove that the ladder's design or construction was a
proximate cause of his injuries. The court pointed to plaintiff's own negligence in wearing wet boots and placing the
ladder at an improper angle.

Under Federal Boat Safety Act, Recovery for Design Defect of Propeller Guards Denied

In Shield v. Dayline Marine Corp., 822 F.Supp. 81, 1993 AMC 2502 (D. Conn. 1993) , the district court concluded that
a lack of violation of the Federal Boat Safety Act of 1971 by defendant precluded recovery by plaintiff administrator.
While defendant failed to provide a propeller guard on a pleasure vessel, the Federal Boat Safety Act, which sets forth
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exclusive rules regarding boat safety, did not require installment of such an apparatus. Accordingly, plaintiff's strict
liability claim for design and manufacture of a boat without a propeller guard was dismissed.

Manufacturer of Adhesive May Be Held Liable for Breach of Implied Warranties

In Delta Marine Inc. v. Whaley, 813 F. Supp. 414, 1993 AMC 2825 (E.D.N.C. 1993) , the district court granted
defendant, manufacturer of an adhesive that ignited and caused a fire on a vessel, partial summary judgment on the
grounds that he may be held liable for breach of implied warranties. The court dismissed claims against the defendant
for strict liability, negligent failure to warn and breach of an express warranty, pointing out that the moving party was
unable to prove that the defendant manufacturer had knowledge of the combustibility of its adhesive. In regards to the
surviving implied warranty claim, the court noted that evidence showed that the adhesive was not fit for the use it was
sold for and the seller was aware of the inadequate usage.

Nondependent Parents Barred From Recovering for the
Wrongful Death of Their Son Under General Maritime Law

In Wahlstrom v. Kawasaki Heavy Indus., Ltd., 800 F. Supp. 1061 (D. Conn. 1992) , the parents of a seventeen year old
boy who died in a collision with a motor boat while using a jet ski brought an action for wrongful death and punitive
damages against the manufacturer of the jet ski under the Connecticut Product Liability Act, Conn. Gen. Stat. §
52-572m, et seq. In granting the defendant's motion for summary judgment, the district court first held that the claim
was governed by federal admiralty law because the alleged tort took place on a navigable waterway and had a
significant relationship to traditional maritime activity. Secondly, the plaintiffs were precluded from recovering
damages for wrongful death under the general maritime law applicable in this case because they were not dependents of
the decedent, even though such recovery would be permitted under the Connecticut statute. Additionally, punitive
damages could not be recovered in the absence of compensatory damages.

Liability May Be Imposed for Negligent Failure
To Conduct Impact Tests on Replacement Chafe Chain

In Exxon Shipping Co. v. Pacific Resources, Inc., 789 F. Supp. 1521 (D. Haw. 1991) , the contractor which had
constructed a mooring facility could not be held liable on a contractual basis or under a strict products liability theory
for the fracture in a chafe chain that resulted in plaintiff's vessel breaking away. There was no proof that the chain that
fractured was the actual one supplied by the contractor, rather than the replacement chain purchased by the operator of
the facility, since both chains were identical. However, the court declined to grant summary judgment in favor of the
plaintiff on the issue of negligence, holding that proof that the contractor supplied the fractured chain was not required
in order to find liability for negligence because a duty to conduct impact tests on the chafe chain supplied by the
operator of the facility may have existed. The case was therefore remanded to trial for resolution.

Federal Boat Safety Act Preempts State Common Law Products Liability Claim

In Mowery v. Mercury Marine, 773 F. Supp. 1012, [DRO] 1993 AMC 2694 (N.D. Ohio 1991) , sitting as a state court,
the district court dismissed plaintiff injured's products liability claim. The plaintiff was rafting when he was struck by
defendant powerboat's propeller blade, seriously injuring him. Plaintiff's products liability action alleged that
defendant's failure to include propeller guards constituted a defective design. The district court explained that the claim
was federally preempted by the Federal Boat Safety Act (FBSA), which contained a preemption clause specifically
prohibiting states from promulgating recreational boating equipment safety standards. The FBSA does not require
propeller guard installation. In accordance, the action was dismissed.

No Recovery for Fire Damage to Defective Vessel

Page 857
2-XV Benedict on Admiralty § 216



In a products liability suit for the damage to a vessel from a fire caused by a defect in the vessel's starboard shore power
connector, the court in Karshan v. Mattituck Inlet Marina & Shipyard Inc., 785 F. Supp. 363, 1992 AMC 1839
(E.D.N.Y. 1992) granted the defendant's motion for summary judgment. Under East River S.S. Corp. v.
Transamerica Delaval, 476 U.S. 858, 106 S. Ct. 2295, 90 L. Ed. 2d 865, 1986 AMC 2027 (1986) , a manufacturer is not
liable in an admiralty suit for damages occurring only to the product itself. Since the damages alleged in the instant case
were limited to the defective product, the vessel, the defendant's motion for summary judgment was granted.

Motor Boat Engine Manufacturer Not Liable for Failure
To Design Motor With Propeller Guards

Following a boating accident in which a passenger sustained injuries when she was struck by the engine's propeller after
falling overboard, the passenger brought a products liability action against the manufacturer of the engine for an alleged
defect in the design of a motor, the failure to install propeller guards. In Shields v. Outboard Marine Corp., 776 F.
Supp. 1579 (M.D. Ga. 1991) , the district court granted defendant's motion for summary judgment, holding that the
action was preempted by the Federal Boat Safety Act of 1971, 46 U.S.C. § 4301 et seq. , which grants to the United
States Coast Guard the power to issue safety regulations for pleasure boats. The decision by the Coast Guard to take no
action requiring propeller guards prohibits the states from enacting recreational boating regulations which are contrary
to those contained in the Act, preempting plaintiff's claim that the engine's design was defective. Additionally, the court
held that under the consumer expectations test or the risk-benefits test, unguarded motor propellers are not unreasonably
dangerous.

Manufacturer of Yacht Not Liable for Fire
Caused by Oily Rags Placed in Dryer

In Sisson v. Hatteras Yachts, Inc., 778 F. Supp. 959, 1992 AMC 654 (N.D. Ill. 1991) , the manufacturer of a yacht was
sued by an insurance company subrogated to the rights of its insured, the owners of the yacht, to recover for the
destruction of the yacht due to a fire which started in the dryer unit. The court determined that the cause of the fire was
not a defect in either the dryer unit or the installation of the unit, but rather, the spontaneous combustion of rags
containing teak oil wiped from the surface of the yacht and placed in the dryer unit by the owners of the yacht after
being washed. Since the fire was not caused by a product defect, the manufacturer could not be held liable.

Action Against Powerboat Engine Manufacturer for Failure To Include Propeller Guards Preempted by
Federal Law

While riding an inflatable raft, the plaintiff was injured when he was struck by the unguarded propeller blades of a
powerboat. After plaintiff brought a products liability action against the engine manufacturer, alleging that the failure to
equip the boat's motor with propeller guards was a design defect, the district court in Mowery v. Mercury Marine Div.
of Brunswick Corp., 773 F. Supp. 1012 (N.D. Ohio 1991) dismissed the action for lack of subject matter jurisdiction,
holding that plaintiff's common law products liability claims were preempted by federal law, the Federal Boat Safety
Act of 1971, 46 U.S.C. § 4301 et seq. Because the Act does not require the installation of propeller guards, damages
may not be awarded under state tort law for the failure to design a powerboat engine with propeller guards.

Yacht Owners Entitled To Bring Suit for Economic Damages Following Destruction of Yacht by Fire

In an action to recover damages resulting from a fire and the subsequent total destruction of plaintiffs' pleasure yacht
due to the failure of the fire extinguishing equipment to activate, the court in Sherman v. Johnson & Towers Baltimore,
Inc., 1991 AMC 458 (D. Md. 1990) held that the East River doctrine, which limits recovery for economic loss in a
commercial setting, does not apply to tort claims for economic damage where the parties are involved in a consumer
relationship. East River S.S. Corp. v. Transamerica Delaval, 476 U.S. 858, 106 S. Ct. 2295, 90 L. Ed. 2d 865, 1986
AMC 2027 (1986) . Additionally, since the damage was not limited to the yacht, but included various items of personal
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property, plaintiffs were entitled to bring the suit for economic damages against the seller and manufacturer of their
yacht.

No Liability for Accident Caused by Decedent's Failure To Exercise Ordinary Care in Use of Boat

Following a boating accident in which the boat struck a floating object, the steering column of the boat broke loose, and
plaintiff's decedent was thrown from the boat and drowned, an action alleging products liability, breach of warranty, and
negligence claims was brought against the manufacturers of the boat and its outboard motor. In granting the defendant's
motion for summary judgment, the court in Wyke v. Sea Nymph, Inc., 758 F. Supp. 418 (W.D. Ky. 1990) held that
pursuant to Kentucky Rev. Stat. 411.320(3), plaintiff's decedent was barred from recovery because he failed to exercise
ordinary care in the use of defendants' products, and this failure was a substantial cause of the occurrence. The court
found that the plaintiff was aware of heavy debris floating in the lake, and foggy conditions made navigation dangerous,
yet he still operated the boat at 2/3 to 3/4 full throttle in the dark and declined to wear a life preserver.

Recovery of Damage to Towboat Engine Precluded
Although Damage to Boat Itself May be Recovered

In an action against an engine manufacturer and the seller of the engine for damages sustained from a fire which
destroyed the plaintiff's towboat, recovery was sought under strict products liability, negligent design, and the failure to
warn. The court in Mays Towing Co. v. Universal Mach. Co., 755 F. Supp. 830, 1992 AMC 436 (S.D. Ill. 1990) stated
that since the product contracted for was the engine installed in plaintiff's towboat, plaintiff was only precluded from
recovering damages sustained by the engine itself.

Claim of Product Liability Requires Proof That Defendant's Product Played a Substantial Role in Injury

In Sheffield v. Owens-Corning Fiberglass Corp., 595 So.2d 443, 1993 AMC 2338 (Ala. 1993) , the Alabama Supreme
Court concluded that plaintiff, a merchant seaman claiming asbestos contamination as a result of prolonged exposure to
defendant's product, failed to satisfy the threshold requirement of product identification. In applying the Restatement
(Second) of Torts, the court concluded that the plaintiff inadequately proved that "more likely than not [defendant's
product] was a substantial factor" in bringing about plaintiff's injuries. Plaintiff's claimed that listing of defendant's
product in the United States Coast Guard's "Qualified Products List" (a list of government approved products) created a
reasonable inference that defendant's product was the actual cause of injury. The court was unpersuaded, explaining that
the product's inclusion in a list of government approved products failed to bridge the causal gap between defendant's
product and plaintiff's injury. The court also found plaintiff's argument that the product was in use in various shipyards
equally uncompelling.

East River Doctrine Applied to Consumer Products Liability Action

In Lewinter v. Genmar Indus., 1993 AMC 939 (Cal. 1993) , aff'd, 26 Cal.App.4th 1214, 32 Cal.Rptr.2d 305, 1994
AMC 2745 (1994) , the court decided in favor of defendant shipbuilder in an action by plaintiff shipowner for
negligence in the manufacture of a yacht. The plaintiff shipowner purchased the vessel from a previous initial owner.
The court concluded that, under maritime law, the East River doctrine applied. The doctrine purports that the
manufacturer of a product is not liable in tort for economic losses arising out of damage to the product itself. The court,
relying most heavily on precedence, refuted various assertions by the plaintiff. The court explained that, despite the
consumer rather than commercial nature of this relationship, the doctrine was applicable because the damage arose out
of and may affect maritime activity. In addition, the court refused to render the doctrine ineffective for lack of privity
among the parties.

Maritime Law Correctly Applied in Action Arising
From Jet Ski Accident
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In a products liability action filed by the parents of an eleven year old girl who died as a result of a collision with a pier
while operating a jet ski, the plaintiffs appealed from the judgment of the trial court, which applied maritime law rather
than Florida's wrongful death statute in ruling in favor of the defendants. The trial court's judgment was affirmed in
Lipworth v. Kawasaki Motors Corp., 592 So. 2d 1151, 1992 AMC 1480 (Fla. Dist. Ct. App. 1992) , cert. denied, 506
U.S. 974, 113 S.Ct. 465, 121 L.Ed.2d 373, 1993 AMC 2999 (1992) , however, since a jet ski is a vessel, and the collision
was related to traditional maritime activities and would likely disrupt maritime commercial activity. Therefore, the case
was properly within admiralty jurisdiction and the application of maritime law was correct. Additionally, the court held
that under maritime law, parents cannot recover for the death of a child, absent a showing that the parents were
financially dependent upon the child.

Recovery For Helecopter Crash Available Under Louisiana Strict Liability Statute

In an action for personal injuries sustained in a helicopter crash due to mechanical failure while en route to an off-shore
oil platform, the Louisiana Supreme Court in Green v. Industrial Helicopters, Inc., 593 So. 2d 634, 1992 AMC 1426
(La. 1992) , cert. denied, 506 U.S. 819, 113 S.Ct. 65, 121 L.Ed.2d 32 (1992) held that since general maritime law does
not conflict with the application of the state strict liability statute, Louisiana Civ. Code Article 2317, the state had
concurrent jurisdiction and the application of the state law was proper. As a result, the judgment of the court of appeal
on remand, 576 So. 2d 1183 (La. App. 3 Cir. 1991) , rev'd, 560 So. 2d 684 (La. App. 3 Cir. 1990) , holding that
recovery was available under Article 2317, was reinstated and affirmed.

Manufacturer Not Liable for Failure To Provide Warnings or Instructions for Loading Heavy Metal Plates

In an action under strict products liability for a longshoreman's death due to falling heavy steel plate bundles during
loading, the court in Ellis v. Chicago Bridge & Iron Co., 1991 AMC 1377 (Pa. Super. Ct. 1988) held that the
manufacturer could not be held strictly liable for the failure to provide warnings on the cargo regarding the potential
danger in loading it, or for failing to provide instructions or a lifting device, when the hazards involved in moving large
heavy metal plates were obvious to all.

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawPersonal InjuriesGeneral OverviewAdmiralty LawPersonal InjuriesDeath ActionsWrongful Death &
SurvivalGeneral OverviewAdmiralty LawPersonal InjuriesMaritime Tort ActionsNegligenceGeneral
OverviewAdmiralty LawPersonal InjuriesMaritime Tort ActionsProducts LiabilityAdmiralty LawPractice &
ProcedureChoice of LawAdmiralty LawPractice & ProcedureJurisdiction
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§ 31. In General

N.2 Crescent City Marine, Inc. v. M/V Nunki, 1993 A.M.C. 1327 (E.D. La. 1993) (The district court disallowed a
maritime lien by a subcontractor hired to remove "slops" from defendant vessel. Claimant of the arrested vessel
employed a third party contractor to remove "slops" (a mixture of oil and water) from the defendant vessel. Following
removal of the waste material, claimants properly paid the third party. Plaintiff, who was subcontracted by the third
party to remove the waste, instituted a maritime lien to enforce payment of the difference between its agreed charges
($81,768.00) and the amount paid by the claimants to the third party principal contractor ($27,664.64). The court
dissolved the maritime lien, explaining that the principal contractor was the only party that had a right to a maritime lien
and that plaintiff must look to the principal contractor for redress.).

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawMaritime LiensGeneral OverviewAdmiralty LawMaritime LiensNatureGeneral OverviewAdmiralty
LawMaritime LiensPriority & SourcesGeneral Overview
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§ 35. Liens for Necessaries--In General

COMMENT:

Add new footnote at the end of the paragraph preceding the final paragraph in the section.

N.8. 1 Electra Intermodal Serv. v. M/V Nan Kou, 1993 A.M.C. 1735 (S.D. Fla. 1993) (The district court barred a lien
on defendant vessel initiated by plaintiff, a supplier of flat bed trailers and dry vans, concluding that such equipment is
not a "necessity" in the maritime sense. The court declared that the trailers provided by plaintiff "do not fall into any of
the ordinary categories of necessary goods or services which give rise to a maritime lien." The equipment leased by
plaintiff, the court pointed out, was capable of being used on land and therefore had "no essential or special maritime
characteristics.").

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawMaritime LiensGeneral OverviewAdmiralty LawMaritime LiensNatureGeneral OverviewAdmiralty
LawMaritime LiensPriority & SourcesGeneral Overview
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§ 38. Furnishing Repairs, Supplies and Necessaries Under Chapter 313, Title 46--Maritime Liens.

N.14 See also South Carolina Port Authority v. M/V Tyson Lykes, 67 F.3d 59, 1996 A.M.C. 242 (4th Cir. 1995) (A
subcontracting stevedore has no right to assert a maritime lien for services when the original stevedore asserted its own
lien. The court affirmed the lower court, noting that despite the fact that the charterer asserted some control over the
subcontracted stevedore, the stevedore had no right to a lien.).

N.14 Redcliffe Am. Ltd. v. M/V Tyson Lykes, 996 F.2d 47, 1993 A.M.C. 2294 (4th Cir. 1993) (A supplier of containers
may not assert a lien for unpaid charges when the final allocation of supplies was left to the discretion of the procuring
party. Plaintiff supplier provided refrigerator containers to be used on two vessels (defendants in rem). Designation and
employment of the leased containers was left solely up to the discretion of the lessee. The court, in narrrowly construing
the Federal Maritime Lien Act, explained that in order for the liens to be upheld, the supplier must have delivered the
supplies directly to each vessel for their exclusive use. It reasoned that the function of the maritime lien was to serve the
needs of the ship, not the suppliers.); Itel Containers Int'l Corp. v. Atlanttrafik Express Serv. Ltd., 982 F.2d 765, 1993
A.M.C. 609 (2d Cir. 1992) (The circuit court reversed the lower court's holding, denying establishment of a maritime
lien for plaintiff supplier's failure to earmark or provide supplies directly to specific vessels. The court noted a
precedential impetus to strictly construe the applicability of the maritime lien. The court stressed the importance of a
clear identification of the rem to which a lien may be attached. The court also warned that the permission of such liens
"may operate to the prejudice of prior mortgagees or of purchasers without notice." (quoting Piedmont & Georges
Creek Coal Co. v. Seaboard Fisheries Co., 254 U.S. 1, 12 (1920))) .

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawMaritime LiensGeneral OverviewAdmiralty LawMaritime LiensNatureGeneral OverviewAdmiralty
LawMaritime LiensPriority & SourcesGeneral Overview
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§ 48. Right to Lien While Vessel In Custodia Legis

N.11 Oil Shipping v. Royal Bank of Scotland, 1993 A.M.C. 1774 (E.D. Pa. 1993) (" [A] contract for the delivery of
fuel to [a vessel] entered before the arrest of the vessel cannot create a maritime lien for fuel that was delivered under
contract after the arrest" unless the delivery qualifies as an "expense of justice." In this instance, the court denied
issuance of a lien by a fuel supplier where delivery was not for the common benefit of the parties with an interest in the
vessel, nor was it necessary for the subsistance of the vessel while under judicial custody.); see also Lloyds v. Kenco
Marine Term., 1996 A.M.C. 1422 (9th Cir. 1996) (The circuit court concluded that the district court did not abuse its
discretion in allocating custodial costs. The court rejected the lienor's argument that the court adopted a legal rule of
equal division among the original plaintiff and an intervenor. The court explained that such decisions are fully within
the district court's discretion.).

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawMaritime LiensGeneral OverviewAdmiralty LawMaritime LiensNatureGeneral OverviewAdmiralty
LawMaritime LiensPriority & SourcesGeneral OverviewAdmiralty LawMaritime LiensPriority & SourcesCustodia
Legis
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§ IV.syn Synopsis to Chapter IV: PRIORITIES OF MARITIME LIENS

§ 51. Priority as Determined by Type of Lien and Time of Accrual.

§ 52. Priority as Affected by the Statute.
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§ 51. Priority as Determined by Type of Lien and Time of Accrual.

N.8 Kesselring v. F/T Arctic Hero, 1993 A.M.C. 447 (D. Alaska 1992) (A maritime lien based upon the collection of
taxes where the government acts as seamen cannot be created. The government's logic was as follows: since the
withheld taxes involve crew wages, the government may occupy the status of seamen and thus establish a maritime lien
to collect the "unpaid wages." The court rejects the argument entirely, noting that no substantive law allowing such a
creative claim exists. The court further explained that seamen are "wards of admiralty" whose claims for unpaid wages
are "sacred liens." and that such a unique status may not be parceled out.).

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawMaritime LiensGeneral OverviewAdmiralty LawMaritime LiensNatureGeneral OverviewAdmiralty
LawMaritime LiensPriority & SourcesGeneral Overview
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§ 52. Priority as Affected by the Statute.

N.6 Oil Shipping v. Royal Bank of Scotland, 1993 A.M.C. 1774 (E.D. Pa. 1993) (Following the determination of lien
rights, the district court concluded that Royal Bank's preferred mortgage had priority over a supplier of fuel claiming a
maritime lien. Pursuant to U.S.C. § 31326(b), the court concluded that Royal Bank's mortgage preeminates because the
supplier's liens arose in 1991, subsequent to the 1989 execution and registration of the mortgage by Royal Bank.).

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawMaritime LiensGeneral OverviewAdmiralty LawMaritime LiensNatureGeneral OverviewAdmiralty
LawMaritime LiensPriority & SourcesGeneral Overview
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§ IX.syn Synopsis to Chapter IX: MARITIME CRIMES

§ 112. Jurisdiction.

[1] Jurisdictional Bases in United States Law.

[3] The Territorial Principle.

[4] The Flag State Rule: Variation of the Territorial Principle; Nationality of Vessels.

[5] Zones Covered by Territorial Jurisdiction of the Coastal State.

[iii] Continental Shelf.

§ 113. Venue.

§ 114. Customs and Revenue Laws.

§ 116. Destruction of Vessels.

§ 119. Constitutional Provisions.

§ 120. Trial by Jury.

§ 122. Criminal Statutes.
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§ 112. Jurisdiction.

a. Jurisdiction: Territorial.

[1] Jurisdictional Bases in United States Law.

COMMENT:

Add new footnote after the first sentence in the first paragraph.

0.1 Subject matter jurisdiction exists where a wrongful act occurs in navigable waters and such act has a significant
relationship to traditional maritime activity. See 1 Benedict on Admiralty § 171.

N.10 See United States v. Riker, 670 F.2d 987 (11th Cir. 1982) (Congress has the power to define crimes aboard
United States-flag vessels on the high seas even where the vessel has not originated from and is not destined for an
American port. The principle that a vessel is governed by the law of its flag is older than the Republic. The Eleventh
Circuit further held that Congress had made explicit its intent to exercise that power in 21 U.S.C. § 955a(a) (possession
of marijuana with intent to distribute), which states that it applies to "person[s] on board a vessel of the United States, or
on board a vessel subject to the jurisdiction of the United States on the high seas. " Also, § 955a(h) provides that § 955a
"is intended to reach acts of possession, manufacture, or distribution committed outside the territorial jurisdiction of the
United States."); United States v. Carlos Newball, 524 F. Supp. 715, 1982 A.M.C. 1258 (E.D.N.Y. 1981) (A vessel that
was documented under the laws of the United States, which had never been granted nationality by a foreign nation, was
a vessel of the United States within the meaning of 21 U.S.C. § 955b(c), and was owned by a United States citizen for
purposes of prosecuting violations of 21 U.S.C. § 955a(a) and 18 U.S.C. § 2273.); see also Valencia v. United States,
923 F.2d 917 (1st Cir. 1991) (The First Circuit vacated a district court order dismissing a petition challenging the
validity of a conviction under 21 U.S.C. § 955b(d) on the grounds that petitioner's guilty plea was invalid. Section
955b(d) was superceded by 46 U.S.C. § 1903(a), which provides for broader United States jurisdiction where the nation
under which the vessel is flagged waives objection to the enforcement of United States laws. Petitioner was instead
indicted under the superseded statute. Since a criminal defendant must fully understand what his plea connotes and its
consequences, he must be informed of every essential element of the alleged offense. Because the court did not inform
petitioner that the "statelessness" of the vessel on which he sailed was an essential element of the crime, instead
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informing him that flag nation consent for the Coast Guard to board satisfied the jurisdictional element of the statute,
and because defendant had little education or familiarity with the American legal system, his plea was not "knowing and
intelligent" within the meaning of Fed. R. Crim. P. 11.).

[3] The Territorial Principle.

N.14 See 6A Benedict on Admiralty, Document No. 10-3.

N.15 Id.

N.17 See 6A Benedict on Admiralty, Document No. 10-3.

[4] The Flag State Rule: Variation of the Territorial Principle; Nationality of Vessels.

COMMENT:

Add new text after footnote 28.

It should be noted that foreign flag vessels on the high seas are subject to the jurisdiction of the United States where the
flag state has consented or waived objection to the application of United States law. n28.1

[5] Zones Covered by Territorial Jurisdiction of the Coastal State.

[iii] Continental Shelf.

N.33 See also United States v. Allied Towing Co., 602 F.2d 612, 1980 A.M.C. 1128 (4th Cir. 1979) (After reviewing
the legislative history of the statute, the court held that 18 U.S.C. § 1115 applies to homicides committed anywhere
within the general admiralty jurisdiction of the federal courts, including navigable waters within the territorial
jurisdiction of a state.).

N.35 But see United States v. Marquez, 759 F.2d 864 (11th Cir. 1985) (A vessel which is not registered with the nation
of the flag it displays, uses detachable name boards and carries flags of several countries on board is a "vessel without a
nationality" which is subject to the criminal jurisdiction of the United States.).

b. Jurisdiction: Non-Territorial. [3]--The Protective Principle: Jurisdiction Based On the Asserting State's Interest.

COMMENT:

Add new footnote after the words "drug law violations" in the first full paragraph on page 9

55b Since the protective principle has been rejected as an independent ground for the exercise of jurisdiction by the
United States over defendants in international waters, a sufficient nexus between the defendant and the United States is
required. See United States v. Rasheed, 802 F. Supp. 312 (D. Hawaii 1992) (Where defendants' vessel was seized in
international waters and found to contain 70 tons of hashish, a sufficient nexus existed between defendants and the
United States to permit the prosecution of defendants under the Maritime Drug Law Enforcement Act. The district court
made this determination based upon evidence that the movements and actions of the vessel were controlled from the
United States by radio and telephone, the United States was the ultimate destination for the hashish, and defendants
actively sought and used a United States vessel and American citizens to achieve their criminal goal.); United States v.
Juda, 797 F. Supp. 774 (N.D. Cal. 1992) (The district court found a sufficient nexus between the United States and the
defendants and their vessel to prosecute defendants for violating the Maritime Drug Law Enforcement Act based on
their attempted shipment of hashish from Southeast Asia to Canada. In the absence of evidence that the drugs were
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destined for the United States, the court found the following contacts between the defendants, their vessel and the
United States to be a sufficient nexus for the exercise of jurisdiction: the vessel was owned and captained by a United
States citizen, the crew was composed of United States citizens or resident aliens, and the financial arrangements for the
purchase of the vessel were made in the United States.).

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawMaritime LiensGeneral OverviewAdmiralty LawMaritime LiensNatureGeneral OverviewAdmiralty
LawMaritime LiensPriority & SourcesGeneral OverviewAdmiralty LawPractice & ProcedureJurisdiction

FOOTNOTES:
(n1)Footnote 28.1. United States v. Robinson, 843 F.2d 1 (1st Cir. 1988) (The United States had jurisdiction to board a
Panamanian vessel on the high seas and prosecute the persons on board for possession with intent to distribute
marijuana after the Panamanian government authorized such actions.); see also United States v. Leuro-Rosas, 952 F.2d
616 (1st Cir. 1991) (Where defendant's Panamanian-flagged vessel was boarded by the United States Coast Guard
pursuant to a standing grant of authority to board Panamanian flag state vessels, the First Circuit affirmed defendant's
conviction for possession with intent to distribute over 1200 kilograms of cocaine. The Maritime Drug Law
Enforcement Act, 46 U.S.C. app. § 1903(c)(1)(C), provides that foreign flag vessels are subject to United States
jurisdiction when the flag state has consented or waived objection to enforcement of United States law. The foreign
nation's consent or waiver may take the form of radio, telephone, or similar oral or electronic means, and certification
by the Secretary of State is permitted to prove such consent or waiver. In the instant case, the Coast Guard obtained
certification in the form of a "Statement of No Objection" from the State Department before boarding the vessel. The
court held that the standing grant of authority from the former president of Panama was still effective, and that the
United States was entitled to find that there was no effective government in Panama when the Coast Guard requested
certification.); United States v. Green, 671 F.2d 46 (1st Cir.) , cert. denied, 457 U.S. 1135 (1982) (Although by virtue
of Article 6 of the Convention on the High Seas a vessel in international waters is subject to the exclusive jurisdiction of
the nation whose flag it is flying, that nation may grant permission to the Coast Guard to board and search the vessel.
Therefore, where the State Department received a telegram from the American Embassy in London stating that British
authorities had granted permission to board and search a British flag vessel, the Coast Guard's boarding of the vessel did
not violate Article 6 of the Convention. The court further held that under 19 U.S.C. §§ 1581(a), (h) and 1587(a), the
Coast Guard may board and search a foreign-flag vessel pursuant to a "special arrangement" with the government of the
flag. The consent by telegram of the British government to board and search a vessel flying its flag constituted such a
"special arrangement," thereby validating a boarding and search resulting in the discovery of five tons of marijuana.);
United States v. Rojas, 801 F. Supp. 644 (S.D. Fla. 1992) (The district court had jurisdiction to prosecute the crew
members of a Panamanian vessel for conspiracy to possess with intent to distribute cocaine aboard a vessel subject to
the jurisdiction of the United States, in violation of the Federal Maritime Drug Law Enforcement Act, 46 U.S.C. app. §
1903. Before the vessel was seized and its crew members arrested, the United States had received oral consent from the
Panamanian government in the form of a statement of no objection to a boarding and search of the defendants' vessel.
Since there was documentation that the consent was properly received by the United States, the vessel was subject to
United States jurisdiction, and the district court had jurisdiction to prosecute the defendants.); Singleton v. United
States, 789 F. Supp. 492 (D.P.R. 1992) (Where the Coast Guard received permission from the Jamaican government to
arrest the persons on board a vessel that was identified as being from Jamaica for possession with intent to distribute
marijuana, Jamaica's consent to the enforcement of United States law against its vessel and the individuals involved
ceded jurisdiction to the United States. The assertion of United States law was therefore consistent with international
law.).
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§ 113. Venue.

N.3 U.S. v. Hilger, 867 F.2d 566, 1989 A.M.C. 926 (9th Cir. 1989) (Defendant's indictment in California under 18
U.S.C. § 1115 for deaths on the high seas due to alleged misconduct or negligence was dismissed for improper venue.
18 U.S.C. § 3238 requires that an indictment be brought in the district where the offender was first brought into the
jurisdiction "while in custody." If the offender has not been arrested, the indictment must be in the district of his
last-known residence or, if no residence is known, in the District of Columbia. In the instant case, defendant was
arrested in the Northern District of California. However, defendant was arrested as a result of his appearing to answer
the summons issued after the indictment was filed: He was not in custody when he was brought into the district by
reason of the summons. Second, the government knew of defendant's last-known residence in Massachusetts but failed
to file the indictment there. As a result, the court held that "[w]hen venue is improperly laid in a criminal case, dismissal
is the appropriate remedy because a district court has no power to transfer a case to a proper venue." In reaching its
conclusion, the court dismissed the government's contention that defendant was attempting to defend the dismissal of
the complaint on grounds other than what initially warranted the dismissal. The trial court did not dismiss the complaint
for improper venue. By asserting improper venue once again, the government contended that defendant was attempting
to gain greater protection than already afforded. The court determined that defendant was only preserving rights already
obtained, not expanding upon them.).

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawMaritime LiensGeneral OverviewAdmiralty LawMaritime LiensNatureGeneral OverviewAdmiralty
LawMaritime LiensPriority & SourcesGeneral OverviewAdmiralty LawPractice & ProcedureVenue
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§ 114. Customs and Revenue Laws.

N.12 Cf. International Fragrances, Inc. v. M.V. San Martin I, 1992 A.M.C. 1801 (S.D.N.Y. 1992) (In a suit alleging
that Customs agents intentionally pilfered the contents of a container of toiletries and perfumes during an inspection, it
was held that the district court lacked subject matter jurisdiction under the Federal Tort Claims Act because § 2680(c)
of the Act specifically immunizes the Customs Service from liability arising from the detention of goods. In addition,
the complaint failed to state a claim against the government on a respondeat superior theory under New York law, since
the alleged actions by the Customs agents fell outside the scope of their employment.).

N.14 United States v. Alvarez-Mena, 765 F.2d 1259 (5th Cir. 1985) (21 U.S.C.A. § 955a(a) does not require any
showing of intent to distribute marijuana where jurisdiction is predicated on the stateless status of the vessel on the high
seas. Criminal culpability may be extended to any person on board a vessel subject to the jurisdiction of the United
States on the high seas. The Coast Guard need have only reasonable suspicion that a vessel is subject to United States
law before effecting seizure of the vessel in international waters.); United States v. Lopez, 761 F.2d 632 (11th Cir.
1985) ("Dead space" in the hull of a ship does not qualify as an area where a person can reasonably expect to be free
from reasonable searches. Therefore, defendant has no standing to challenge a search by Coast Guard officers which
uncovered marijuana in a secret compartment in the hull. Given defendant's failure to identify the owner of the vessel
and the structural alterations to the ship which suggested the existence of a secret compartment, Coast Guard officers
had probable cause by the time they completed their initial search. Given probable cause, the Coast Guard's decision to
take the vessel to the Islamarada base and open the compartment there was reasonable.); see also United States v.
Marolla, 766 F.2d 457 (11th Cir. 1985) (Cautionary instructions from the court were sufficient to cure any prejudice
that resulted from the admission of out-of-court statements in a case involving a conspiracy to possess and distribute
marijuana.).

N.20 See United States v. Eltayib, 808 F. Supp. 160 (E.D.N.Y. 1992) (The court concluded that U.S. Coast Guard
agents properly administered Miranda warnings to a captain of a vessel. Defendant was captain of a vessel that
rendezvoused with another vessel for the purpose of transporting cocaine. When the coast guard eventually tracked the
vessel, it arrested its captain, defendant Abdel Eltayib. Defendant asserted that he was improperly read his Miranda
rights, explaining that a long span of time passed between when his rights were read and the actual questioning. The
court was unpersuaded, noting that the defendant was fully aware of his situation and understood the gravity of the
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matter. In addition, the court explained that the six-hour delay was justified by the Coast Guard's need to verify the
identity of the vessel.).

N.27 U.S. v. Gonzalez, 875 F.2d 875, 1990 A.M.C. 271 (D.C. Cir. 1989) (Where the Customs Service's only statutory
basis for stopping vessels on the high seas is 19 U.S.C. § 1587(a), which grants authority to stop and board "hovering
vessels" anywhere, the case was remanded to the district court for a determination of whether the fishing boat in
question was a "hovering vessel" as defined in 19 U.S.C. § 1401(k). 46 U.S.C. § 277, which grants the Service authority
to inspect ship's documents, is irrelevant where the real purpose is to search for drugs.).

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawMaritime LiensGeneral OverviewAdmiralty LawMaritime LiensNatureGeneral OverviewAdmiralty
LawMaritime LiensPriority & SourcesGeneral OverviewAdmiralty LawPractice & ProcedureVenueInternational Trade
LawImports & ExportsDuties, Fees & TaxesGeneral Overview
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§ 116. Destruction of Vessels.

N.1 O'Donnell-Usen Fisheries v. Bathurst, 1988 A.M.C. 2126 (D. Mass. 1987) (In an action for payment on a Hull,
War Risk and Strike insurance policy pursuant to destruction by arson of the insured vessel, defendant underwriter's
motion for summary judgment on the ground of untimely notice was denied. There was a genuine dispute as to the
reasonableness of plaintiffs' delay in notifying defendants of their claim and whether defendants were prejudiced by the
delay. Plaintiffs' motion for partial summary judgment was granted on the issue whether losses caused by arson were
covered by their policy with defendants. Although the risks listed in the Perils clause of the hull policy included
coverage for loss by fire, the preclusions in the War, Strikes and Related Exclusions clause superseded and nullified
such coverage since the fire was caused by "malicious acts or vandalism." However, plaintiffs boat owners' war risk
policy included coverage for the risks precluded from coverage under the Hull Clauses and, therefore, plaintiffs were
covered for losses caused by arson. The Court declined to grant summary judgment on the issue of plaintiffs' coverage
for barratry where there was a dispute whether barratry includes only wrongful acts willfully committed or all breaches
of duty by a master or mariners and whether the person accused of arson was a mariner at the time of the fire.); United
States v. Gidley (Wayfarer II), 426 F. Supp. 624, 1977 A.M.C. 1790 (N.D. Cal. 1977) (An indictment charging a vessel
owner with attempting to scuttle his vessel at sea to collect insurance was dismissed for legal insufficiency where the
sinking vessel was sighted and towed to a repair yard by a passing tugboat. The court held that 18 U.S.C. § 2272 could
not be used to prosecute the defendant since it contained no general attempt provision.) (Citing 2 Benedict on Admiralty
§ 116.).

N.2 United States v. Bryant, 671 F.2d 450 (11th Cir. 1982) (The Eleventh Circuit held that 18 U.S.C. § 2275 applies to
an owner who attempts to destroy his own vessel as well as other parties. Therefore, a U.S.-flag sailboat owner who
soaked the deck of his boat with gasoline and attempted to set it on fire with a flare was guilty under the statute.).

N.10 United States v. Bryant, 671 F.2d 450 (11th Cir. 1982) (18 U.S.C. § 2275 applies, at least, "to any United States
vessel engaged in commercial activity." While application of the statute requires "some commercial nexus with the
vessel," this requirement "is satisfied by any vessel actually engaged in, or capable of engaging in, commerce whether
or not the vessel is designed as a 'commercial' vessel." Therefore, where a U.S.-flag sailboat was transporting 3,000
pounds of marijuana from Jamaica to Abaco Island for profit, it was engaged in commerce and came within the statute.
The Eleventh Circuit, however, declined to decide whether § 2275 applied to non-commercial vessels that are used
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purely as pleasure craft.).

Legal Topics:

For related research and practice materials, see the following legal topics:
Admiralty LawMaritime LiensGeneral OverviewAdmiralty LawMaritime LiensNatureGeneral OverviewAdmiralty
LawMaritime LiensPriority & SourcesGeneral Overview
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§ 119. Constitutional Provisions.

N.1 Williams v. Central Gulf Lines, 874 F. 2d 1058 (5th Cir. 1989) (In an action by the estate of a deceased seaman
against the owner of a vessel time-chartered to the Department of the Navy, the Fifth Circuit held that the district court
improperly dismissed the cause of action for failure to name the United States as a party defendant. The district court
had found that the exclusivity provision in the Suits in Admiralty Act accorded plaintiff a remedy only against the
United States. Finding that the Act "acts only as a waiver of the sovereign immunity of the United States" and does not
"provide a cause of action against the United States," the court of appeals found it provided a "jurisdictional hook" for
suit against the government. But, under the circumstances of the charter agreement, no claim against the United States
could be stated since the government had no operational control over the vessel even though it controlled the vessel's
ultimate destination. Furthermore, a claim could not be had against the United States under the Public Vessels Act since
the vessel was not a public vessel pursuant to the terms of the charter agreement); Chotin Transp., Inc. v. United
States, 819 F.2d 1342, 1988 A.M.C. 2375 (6th Cir. 1987) , cert. denied, 484 U.S. 953, 1988 A.M.C. 2398 (1987) (In an
action where plaintiff's barge was damaged while passing through a lock controlled by the United States government,
the Court affirmed the lower court's decision that both parties were 50% negligent. The plaintiff was found negligent for
failing to operate the tug and barges properly within the lock. The actions of the lockmaster, who breached his duty to
control the lock and to supervise the mooring of the barge, are not exempt under the Federal Tort Claims Act. This
breach did not result from a policy decision of a federal official; rather, the lockmaster ignored government
regulations.); B & F Trawlers, Inc. v. United States, 841 F.2d 626, 1988 A.M.C. 1577 (5th Cir. 1988) (The circuit
court reversed and remanded a decision by the district court in an action for damages to a stolen vessel apprehended
while smuggling drugs. The court accepted only one of four reasons set forth by the government to support the
contention that appellants did not have a private cause of action. First, the court declined to incorporate the FTCA law
enforcement exception into the SIAA and PVA absent precedent; leaving such a modification to the legislature. Second,
the court refused to cloak "law enforcement" activity with protection that is too broad and undefined under a separation
of powers analysis. The court also refused to accept the government's argument that the waiver of immunity clause in
the SIAA and PVA, which waives immunity where "if a private person or property were involved, a proceeding in
admiralty could be maintained," does not apply simply because a private person could not engage in law enforcement
on the high seas. The court, however, construed the apprehension and custody of drug-running vessels as a general
discretionary function and left to the district court on remand the issue of whether the Coast Guard's actions were in
accordance with that agency's directives and the standards set forth in United States v. Varig Airlines, 467 U.S. 797
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(1984) , reh'g denied, 468 U.S. 1226, 105 S. Ct. 26, 82 L. Ed. 2d 919, (1984) . Lastly, the court declined to extend the
rationale of Indian Towing Co. v. United States, 350 U.S. 61 (1955) , which would require the Coast Guard to conduct
the discretionary function in a non-negligent manner, because the vessel owner was not the intended beneficiary of the
"service" and cannot claim justified reliance on the government conduct.); Southwest Marine, Inc. v. United States, 680
F. Supp. 1400, 1988 A.M.C. 2098 (N.D. Cal. 1988) (In creating the Contract Disputes Act of 1978, Congress did not
intend to deny the district court's power to transfer cases to agency boards nor did they intend to prevent such boards
from hearing maritime cases. Section 609(d) merely was intended to prevent the Claims Court from assuming
jurisdiction over maritime contract claims, and to assure the district courts' jurisdiction of such claims, which they have
by virtue of discretionary review of agency board decisions. Thus district courts have the same discretionary power to
transfer cases as the court of claims. Therefore the subcontractor's action for repairs to a government owned vessel will
be transferred for consolidation with the general contractor's claims pending before the Armed Services Board of
Contract Appeals, because the need to provide a single forum to resolve the related claims in a consistent manner
outweighs the witness' interest in having a local forum.); Hood v. United States, 695 F. Supp. 237, 1988 A.M.C. 2598
(E.D. La. 1988) (Coast Guard's rescue of crew from rapidly sinking fishing vessel does not create an affirmative duty to
salvage the vessel. Furthermore, the decision not to attempt salvage of the vessel is an exercise of discretion for which
the agency cannot be sued. The Coast Guard never undertook to save the boat and thus was not negligent when it failed
to do so.); Nakano v. United States, 1988 A.M.C. 2220 (S.D. Cal. 1988) (The court granted co-defendant shipowner's
motion to dismiss shipowner pursuant to Fed. R. Civ. P. 12(b) since plaintiff longshoreman's exclusive remedy for
personal injuries was a suit against defendant United States, as charterer and operator of vessel, under the Suits in
Admiralty Act. Shipowner's motion for summary judgment was denied, however, and shipowner would be liable to
indemnify the United States if the government was held liable to plaintiff.); Gordon v. Lykes Bros. S.S., 835 F2d 96,
1988 AMC 2911 (5th Cir. 1988) , cert. denied, 109 S. Ct. 73 (1988) (The court held "a discretionary functions
limitation is implicit in private suits brought against the U.S. government under the Suits in Admiralty Act" and that the
government's decision to use asbestos in the construction of ships during WW II was a policy judgment and a
discretionary decision, and as such it was immunized by the discretionary function exception to the waivers of
sovereign immunity in the SAA and the Clarification Act so as to preclude a seaman to sue the government on a claim
based upon that decision.); Green v. United States, 530 F. Supp. 17, 1981 A.M.C. 2754 (N.D. Cal. 1981) (Plaintiffs
brought suit against the United States for alleged violations of their fourth amendment rights in the search and seizure of
a sailboat by the Coast Guard. The court held that the Suits in Admiralty Act, 46 U.S.C. § 742, permits suits against the
government only where the plaintiff would have a cause of action if the defendant were a private party and only public
law enforcement officers can violate the fourth amendment. Although individual officers may be sued for fourth
amendment violations, no cause of action exists against the United States.).

N.3 Mishima v. United States, 507 F. Supp. 131, 1981 A.M.C. 1482 (D. Alaska 1981) (Japanese seamen were
subpoenaed by the Coast Guard in its investigation of the grounding of their ship. They asserted the fifth amendment
privilege against self-incrimination because their testimony could tend to incriminate them under Japanese law. The
court held that the fifth amendment protects against self-incrimination under a foreign nation's laws where there is a real
and substantial fear of prosecution in that nation. Because seamen had previously been prosecuted and imprisoned in
Japan for the grounding of a ship, those seamen whose cases had been referred to the prosecutor by the Japanese
Maritime Safety Authority were permitted to assert the privilege, while those whose cases had not been so referred were
not. The privilege, however, extended only to those specific questions that tended to be incriminating and was not a
blanket privilege against all testimony.); United States v. Howard-Arias, 679 F.2d 363 (4th Cir.) , cert. denied, 103 S.
Ct. 165 (1982) (Congress, in the Marijuana on the High Seas Act, 21 U.S.C. §§ 955a(a) and 955a(d), created separate
crimes for possession of marijuana with intent to import into the United States and for possession with intent to
distribute anywhere in the world. The defendant's conviction and sentence under both provisions for the same
transaction, therefore, did not violate the double jeopardy clause of the Fifth Amendment. Congress recognized that the
need to establish a United States destination in all drug smuggling cases would do little to combat the serious drug
importing problem. Although, under this interpretation, § 955a(a) governs the activities of non-U.S. citizens aboard
stateless vessels subject to U.S. jurisdiction without requiring proof of a U.S. nexus, international law is not violated
because Congress has the power to act in contravention of international law principles so long as due process principles
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are not violated.).
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2-IX Benedict on Admiralty § 120

§ 120. Trial by Jury.

N.1 See also Island Queen Steamboat Co. v. Shearson Lehman Bros., 1988 A.M.C. 2631 (S.D.N.Y. 1988) (The court
ruled that since the plaintiff, Island Queen, invoked admiralty jurisdiction it was not entitled to a jury trial even though
it also had a claim in diversity jurisdiction. However, the plaintiff may regain its right to a jury trial by amending its
complaint to a diversity claim. The court reasoned that where a plaintiff pleads a single cause of action and elects to
proceed in admiralty, even though plaintiff's claim also satisfies the criteria for invoking diversity jurisdiction, he is not
necessarily entitled to a jury trial.).
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§ 122. Criminal Statutes.

TITLE 46 APPENDIX

46 U.S.C. app. § 1901

Short Title

This chapter may be cited as the "Maritime Drug Law Enforcement Act."

46 U.S.C. app. § 1902

Congressional Declaration of Findings

The Congress finds and declares that trafficking in controlled substances aboard vessels is a serious international
problem and is universally condemned. Moreover, such trafficking presents a specific threat to the security and societal
well-being of the United States.

46 U.S.C. app. § 1903

Manufacture, Distribution, or Possession With Intent To Manufacture or Distribute Controlled Substances On
Board Vessels

(a) Vessels of United States or vessels subject to jurisdiction of United States. It is unlawful for any person on board a
vessel of the United States, or on board a vessel subject to the jurisdiction of the United States, or who is a citizen of the
United States or a resident alien of the United States on board any vessel, to knowingly or intentionally manufacture or
distribute, or to possess with intent to manufacture or distribute, a controlled substance.

(b) "Vessel of the United States" defined. For purposes of this section, a "vessel of the United States" means--

Page 886



(1) a vessel documented under chapter 121 of title 46 or a vessel numbered as provided in chapter
123 of that title;

(2) a vessel owned in whole or in part by--

(A) the United States or a territory, commonwealth, or possession of the United States;

(B) a State or political subdivision thereof;

(C) a citizen or national of the United States; or

(D) a corporation created under the laws of the United States or any State, the District of Columbia,
or any territory, commonwealth, or possession of the United States; unless the vessel has been granted
the nationality of a foreign nation in accordance with article 5 of the 1958 Convention on the High Seas
and a claim of nationality or registry for the vessel is made by the master or individual in charge at the
time of the enforcement action by an officer or employee of the United States authorized to enforce
applicable provisions of United States law; and

(3) a vessel that was once documented under the laws of the United States and, in violation of the
laws of the United States, was either sold to a person not a citizen of the United States or placed under
foreign registry or a foreign flag, whether or not the vessel has been granted the nationality of a foreign
nation.

(c) "Vessel subject to the jurisdiction of the United States" and "vessel without nationality" defined; claim of nationality
or registry.

(1) For purposes of this section, a "vessel subject to the jurisdiction of the United States" includes--

(A) a vessel without nationality;

(B) a vessel assimilated to a vessel without nationality, in accordance with paragraph (2) of article 6
of the 1958 Convention on the High Seas;

(C) a vessel registered in a foreign nation where the flag nation has consented or waived objection to
the enforcement of United States law by the United States;

(D) a vessel located within the customs waters of the United States; and

(E) a vessel located in the territorial waters of another nation, where the nation consents to the
enforcement of United States law by the United States.

Consent or waiver of objection by a foreign nation to the enforcement of United States law by the United States under
subparagraph (C) or (E) of this paragraph may be obtained by radio, telephone, or similar oral or electronic means, and
may be proved by certification of the Secretary of State or the Secretary's designee.

(2) For purposes of this section, a "vessel without nationality" includes--

(A) a vessel aboard which the master or person in charge makes a claim of registry, which claim is
denied by the flag nation whose registry is claimed; and

(B) any vessel aboard which the master or person in charge fails, upon request of an officer of the
United States empowered to enforce applicable provisions of United States law, to make a claim of
nationality or registry for that vessel.
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A claim of registry under subparagraph (A) may be verified or denied by radio, telephone, or similar oral or electronic
means. The denial of such claim of registry by the claimed flag nation may be proved by certification of the Secretary of
State or the Secretary's designee.

(3) For purposes of this section, a claim of nationality or registry only includes:

(A) possession on board the vessel and production of documents evidencing the vessel's nationality
in accordance with article 5 of the 1958 Convention on the High Seas;

(B) flying its flag nation's ensign or flag; or

(C) a verbal claim of nationality or registry by the master or person in charge of the vessel.

(d) Claim of failure to comply with international law; jurisdiction of court. A claim of failure to comply with
international law in the enforcement of this chapter may be invoked solely by a foreign nation, and a failure to comply
with international law shall not divest a court of jurisdiction or otherwise constitute a defense to any proceeding under
this chapter.

(e) Exception; burden of proof. This section does not apply to a common or contract carrier or an employee thereof,
who possesses or distributes a controlled substance in the lawful and usual course of the carrier's business or to a public
vessel of the United States, or any person on board such a vessel who possesses or distributes a controlled substance in
the lawful course of such person's duties, if the controlled substance is a part of the cargo entered in the vessel's
manifest and is intended to be lawfully imported into the country of destination for scientific, medical, or other
legitimate purposes. It shall not be necessary for the United States to negative the exception set forth in this subsection
in any complaint, information, indictment, or other pleading or in any trial or other proceeding. The burden of going
forward with the evidence with respect to this exception is upon the person claiming its benefit.

(f) Jurisdiction and venue. Any person who violates this section shall be tried in the United States district court at the
point of entry where that person enters the United States, or in the United States District Court of the District of
Columbia.

(g) Penalties.

(1) Any person who commits an offense defined in this section shall be punished in accordance with
the penalties set forth in section 1010 of the Comprehensive Drug Abuse Prevention and Control Act of
1970 (21 U.S.C. 960).

(2) Notwithstanding paragraph (1) of this subsection, any person convicted of an offense under this
chapter shall be punished in accordance with the penalties set forth in section 1012 of the Comprehensive
Drug Abuse Prevention and Control Act of 1970 (21 U.S.C. 962) if such offense is a second or
subsequent offense as defined in section 1012(b) of that Act.

(h) Extension beyond territorial jurisdiction of United States. This section is intended to reach acts of possession,
manufacture, or distribution committed outside the territorial jurisdiction of the United States.

(i) Definitions of drug abuse terms. The definitions in the Comprehensive Drug Abuse Prevention and Control Act of
1970 (21 U.S.C. 802) apply to terms used in this chapter.

(j) Attempt or conspiracy to commit offense. Any person who attempts or conspires to commit any offense defined in
this chapter shall be subject to the same penalties as those prescribed for the offense, the commission of which was the

Page 888
2-IX Benedict on Admiralty § 122



object of the attempt or conspiracy.

46 U.S.C. app. § 1904

Seizure or Forfeiture of Property

Any property described in section 881(a) of title 21 that is used or intended for use to commit, or to facilitate the
commission of, an offense under this chapter shall be subject to seizure and forfeiture in the same manner as similar
property seized or forfeited under section 881 of title 21.
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§ 140. Constitutional Provisions.
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§ 140. Constitutional Provisions.

N.5 Cf. Rosevita Charter Constr. Corp. v. U.S., 787 F. Supp. 39, [DRO] 1993 A.M.C. 605 (D.P.R. 1992) (The district
court concluded that it lacked jurisdiction over a cause of action that was currently pending in a separate judicial
forfeiture proceeding. Following the seizure of plaintiff's vessel by the Drug Enforcement Administration, formal
forfeiture review commenced. While the action was pending, plaintiff brought action in federal district court for
recovery of the vessel. Review was denied based on lack of subject matter jurisdiction. The court explained that the
pending judicial forfeiture proceeding was the "proper forum" and that precedence precluded concurrent review.).
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§ 181. Text of the York-Antwerp Rules, 1974.

§ 182. Requisites of General Average.

§ 183. The York-Antwerp Rules.

§ 184. The Average Adjuster.

§ 185. Peril.

§ 186. Fault.

§ 188. Liens.
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§ 181. Text of the York-Antwerp Rules, 1974.

See 6 Benedict on Admiralty, Document No. 4-6.
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§ 182. Requisites of General Average.

N.1 American Home Assurance Co. v. L & L Marine Serv., Inc., 875 F.2d 1351, 1989 A.M.C. 1817 (8th Cir. 1989) ,
modifying, 688 F. Supp. 502, 1989 A.M.C. 684 (E.D. Mo. 1988) (General average rules apply only to vessel and cargo
interests in cases where one of these interests has taken action and incurred expense for the benefit of both. Here the
expenses for the transferring of cargo from the wreckage to another ship and for the repair of the hull were expenses for
the "common good" of both the vessel owner and the cargo owner, and were properly allocated between them in
accordance with general average rules. However, the allocation of expenses has no relevance to the liability of the third
party who partially caused the accident by providing a negligent crew since that party received no benefit from the
sacrifice and was neither the vessel nor the cargo owner. The basis for recovery by the insurer in this action is governed
by the rule of comparative fault as set forth in U.S. Reliable Transfer Co., 421 U.S. 397, 1975 A.M.C. 541, 552 (1975)
. Costs actually borne by the insurer may be recovered as damages from the tortfeasor in accordance with principles of
comparative fault.).

N.2 See also Deutsche Shell Tanker-Gesellschaft v. Placid Refining Co., 767 F. Supp. 762 (E.D. La. 1991) (A carrier
brought a general average action against a shipper to recover the costs incurred in degrounding an oil tanker, citing
Atlantic Richfield Co. v. United States, 640 F.2d 759, 761-62 (5th Cir. 1981) , and Louis Dreyfus Corp. v. 27,946 Long
Tons of Corn, 830 F.2d 1321, 1330 (5th Cir. 1987) , the court summarized the rules for determining general average
liability as the following three-step process: (1) Initially, the vessel owner has the burden of establishing a general
average act and the existence of a separate cargo owner at the time of the general average act; (2) If the vessel owner
meets the initial burden, the cargo owner may nevertheless defeat the claim by establishing that the unseaworthiness of
the vessel at the start of the voyage was a proximate cause of the general average act; (3) But the vessel owner may still
succeed if it can establish that it exercised due diligence to make the vessel seaworthy at the start of the voyage. The
court also examined another requisite for general average which is especially important in the context of long term
carriage contracts: the existence of a separate cargo owner at the time of general average act. The court found that, for
the purposes of determining the shipper's liability for general average incurred in degrounding an oil tanker, the shipper
owned a separate load of oil carried on the vessel when it grounded. Although the contract provided that the carrier
purchase oil from the shipper and then sell oil to the shipper at the latter's request, the court found that the load of cargo
that the carrier had purchased FOB from the shipper was the same load that the latter purchased C & F from the carrier,
since, pursuant to the contract, the risk of loss for the cargo passed instantaneously from the shipper to the carrier and
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back to the shipper at the time of loading. Furthermore, the parties' prior dealings indicated that the shipper had always
insured the cargo it was to receive from the carrier. Finally, under ordinary commercial conditions, where a shipowner
carries another person's cargo, the other person remains the owner of the cargo at all times and must make general
average contributions where appropriate, absent a specific agreement to the contrary.).

N.3 See Orient Mid-East Lines v. S.S. Orient Transporter, 496 F.2d 1032, 1974 A.M.C. 2593 (5th Cir. 1974) , cert.
denied, 420 U.S. 1005 (1975) (The district court properly dismissed a carrier's claim for general average for damages
stemming from the failure to repair a boiler while the ship was intentionally grounded, where the damage and loss
complained of did not result from actions taken for the common safety when the ship and its cargo were in peril. The
vessel was far removed from any danger of collision with another ship, and did not interfere with navigation. The
requirement of peril was not done away by the York/Antwerp Rules, 1950.); Deutsche Shell Tanker-Gesellschaft v.
Placid Refining Co., 767 F. Supp. 762 (E.D. La. 1991) (In a general average action brought by a carrier against a
shipper to recover the costs incurred in degrounding an oil tanker, the court held that the degrounding efforts did not
constitute a general average act, where plaintiff failed to establish that the danger of an oilspill or other calamity after
the grounding was "real and substantial," and that both the vessel and its cargo were under sufficient "peril" for the
degrounding efforts to be found as "extraordinary expenditures.").

COMMENT:

Add new text to end of section.

There is no specific statute of limitations for a maritime general average claim, and, therefore, the principle of laches
applies. n4

FOOTNOTES:
(n1)Footnote 4. A. Bottacchi, S.A. v. Philipp Bros. Latin Am. Corp., 410 F. Supp. 375, 1976 A.M.C. 315 (S.D.N.Y.
1976) ("In applying this principle the courts look to the analogous state or local statute of limitations for guidance in
determining whether there has been an impermissible delay in commencing an action. ... It is well settled in admiralty
law that a cause of action for general average contributions accrues in the port of destination. ... Where the shipowner
elects to have the general average adjusted is immaterial.").
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§ 183. The York-Antwerp Rules.

N.1 Ellerman Lines Ltd. v. Gibbs, Nathaniel (Canada) Ltd., 1986 A.M.C. 2217 (Can. Fed. Ct. App. 1986) (The ocean
carrier's vessel became disabled by engine failure during a scheduled port call at Montreal and was detained for repairs
before it could deliver the defendants' cargo at Toronto. The defendants obtained delivery of the cargo at Montreal by
order of court upon the payment of freight for the entire voyage and the posting of a general average bond. The
Canadian court held that a general average situation existed upon the detention of the vessel at Montreal for repairs
because, under Rule XI of the York-Antwerp Rules, 1974, the repairs were necessary for the safe prosecution of the
voyage. However, when the defendants obtained delivery of the cargo at Montreal, they severed the cargo's connection
with the vessel and ended the common adventure, at which point their general average liability terminated. Expenses
incurred subsequent to delivery were for the benefit of the vessel alone, not for the vessel and its cargo.).

COMMENT:

Add new footnote 2 at the end of the third full paragraph of the section.

2 Eagle Terminal Tankers, Inc. v. Ins. Co. of U.S.S.R., 637 F.2d 890, 1981 A.M.C. 137 (2d Cir. 1981) (Despite the fact
that the York-Antwerp Rules of 1950 have not been formally adopted by treaties, the Rules represent "an important
consensus of the international shipping industry" as to what the law of general average should be, and the Rules deserve
"full judicial cognizance" whenever possible. (Citing 2 Benedict on Admiralty § 183.) The court stated that this doctrine
is particularly applicable where the parties have formally adopted the Rules in the terms of their voyage charter party.).

Page 896



178 of 181 DOCUMENTS

Benedict on Admiralty

Copyright 2011, Matthew Bender & Company, Inc., a member of the LexisNexis Group.

Volume 2: Principles of Admiralty Law Chapters I - XIV
SUPPLEMENT TO CHAPTER XIII GENERAL AVERAGE

2-XIII Benedict on Admiralty § 184

§ 184. The Average Adjuster.

N.2 A general average statement, in the absence of an agreement to the contrary, is without legal effect and is not
conclusive as to whether cargo interests are liable in general average. Great E. Assocs. v. Republic of India, 1978
A.M.C. 1288 (S.D.N.Y. 1978) .
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§ 185. Peril.

N.1 Under Rule C of the York-Antwerp Rules, 1950, the vessel is only entitled to a general average contribution if the
damage sustained by the vessel is the "direct consequence of the general average act." If a grounded vessel is being
towed, the use of the tow being an act of general average as defined by Rule A, and the towing causes damage to the
vessel which would not have occurred otherwise, such damage is recoverable as general average. If, on the other hand,
the towing operation causes vessel damage which would have occurred regardless of whether the tow had been
attempted, there is no right to contribution. See Sea-Land Serv. v. Aetna Ins. Co., 545 F.2d 1313, 1976 A.M.C. 2164 (2d
Cir. 1976) . N.6

Amerada Hess Corp. v. S/T Mobile Apex, 602 F.2d 1095, 1979 A.M.C. 2406 (2d Cir. 1979) (Following the
straightforward language of Rule A of the 1950 York-Antwerp Rule, the court held that the $40,000 paid by the
shipowner in settlement of a tug's salvage claim should have been included in the calculation of general average; the
master of the ship intentionally incurred the obligation by consenting to the towage of his burning ship away from the
dock; the towage was for the common safety of the ship and cargo.); Eagle Terminal Tankers, Inc. v. Ins. Co. of
U.S.S.R., 637 F.2d 890, 1981 A.M.C. 137 (2d Cir. 1981) (A merchant ship suffered damage to its propeller in
mid-voyage but successfully and uneventfully made its next port of call. At that port cargo was off-loaded to facilitate
repairs to the propeller and then was reloaded before the ship resumed its voyage. The shipowners sought general
average contributions from the ship's underwriters and the defendant cargo insurer. The defendant conceded that the
repairs were necessary before the voyage could be resumed. The district court granted summary judgment for the
defendant on the ground that, pursuant to Rule A of the York-Antwerp Rules of 1950, a general average situation had
not existed because the ship had not been threatened by a "peril." The district judge explained that the damage was not
discovered until the ship was in port, where it could have remained in safety for an indefinite time. The Second Circuit
reversed, holding that the district court had misconstrued the York-Antwerp Rules and had applied too restrictive an
interpretation of the term "peril." The appellate court first noted that the "Rule of Interpretation" of the York-Antwerp
Rules states that numbered Rules, where applicable, have priority over lettered Rules, including the Rule A "peril"
requirement. Numbered Rules X(6) and XI(6) provide that general average may be had where a ship off-loads cargo or
is detained in port "to enable damage to the ship caused by sacrifice or accident to be repaired, if the repairs were
necessary for the safe prosecution of the voyage." According to the court, the effect of these Rules is to presume "peril"
where repairs are required for the safe resumption of the voyage (a fact conceded by the defendants). The court further
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noted that this liberal definition of "peril" is consistent with the modern trend of judge-made general average law.). N.12

American African Export Co. v. S.S. Export Champions, 442 F. Supp. 715, 1978 A.M.C. 1109 (S.D.N.Y. 1977) (A
general average situation existed where a fire in a cargo department would have spread except for the actions of the
crew. Therefore the vessel owner had to compensate the owners of the cargo that was damaged by water used in
extinguishing the fire for the contribution they would have received had a general average been declared.). N.13

American African Export Co. v. S.S. Export Champion, 442 F. Supp. 715, 1978 A.M.C. 1109 (S.D.N.Y. 1977) (Under
the York-Antwerp Rules, Rule III does not eliminate the requirement of Rule A that a vessel "be in a position of peril
before the law of general average applies.").
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§ 186. Fault.

N.1 Deutsche Shell Tanker v. Placid Ref. Co., 993 F.2d 466, 1993 A.M.C. 2141 (5th Cir. 1993) (A cargo owner eludes
general average liability if the vessel was unseaworthy, the seaworthiness was a proximate cause of the general average
act, and the vessel owner failed to exercise due diligence. In this instance, the vessel owner failed to maintain the
vessel's 3-cm radar. As a result of stunted radar surveillance, the vessel was grounded and water incursion resulted. The
court concluded that as a result of the vessel owner's failure to exercise due diligence in regards to radar upkeep, the
cargo owner need not contribute to salvage expenses.); Master Shipping Agency, Inc. v. M.S. Farida, 571 F.2d 131,
1978 A.M.C. 1267 (2d Cir. 1978) (Unless it is clear that the shipowner is at fault--i.e., that it did not exercise due
diligence to make the vessel seaworthy--the master of the ship may proceed with an average adjustment and charge the
cost against the cargo interests.); International Adjusters v. M/V Manhattan, 405 F. Supp. 1293, 1977 A.M.C. 2020
(S.D.N.Y. 1975) (Where evidence established that a vessel was seaworthy at the inception of the voyage, and subsequent
grounding was due to navigational errors, the vessel owner was held entitled to recover general average contributions.).

N.5 See also Atlantic Richfield Co. v. United States, 640 F.2d 759 (5th Cir. 1981) (The Fifth Circuit recognized a
presumption of unseaworthiness at the time of departure when a ship broke down shortly thereafter in clear weather and
calm seas. But the presumption only applies where an unexplained failure indicates that a defect existed at the time of
departure, so that the cargo owner is relieved from a difficult or impossible burden of proof problem. However, it would
be unreasonable in the instant case to assume something was wrong with the vessel when it left port, where the passage
lasted for fourteen days at sea without incident, some in heavy weather. Thus the lower court did not err in placing on
the cargo owner the burden of establishing the unseaworthiness of the vessel at the start of the voyage.); Deutsche Shell
Tanker-Gesellschaft v. Placid Refining Co., 767 F. Supp. 762 (E.D. La. 1991) (In a carrier's action for general average
incurred in degrounding its oil tanker, the court found that the vessel was not unseaworthy at start of voyage by carrying
too much cargo and thus making it drop an additional distance into the water when it proceeded up a shallow river. The
overloading itself was not sufficient for the court to presume that the pilots had not already accounted for such effects
when they recommended a particular arrival draft.); Great E. Assocs. v. India, 1978 A.M.C. 1288 (S.D.N.Y. 1978) (A
vessel was unseaworthy where the vessel owner knew or had constructive notice of scale buildup in the boilers before
the commencement of the voyage and failed to correct the condition. In addition, the cargo owners were not liable in
general average because the owner failed to overcome the finding of unseaworthiness by proving negligent navigation.).
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N.8 Louis Dreyfus Corp. v. 27,946 Long Tons of Corn, 830 F.2d 1321 (5th Cir. 1987) (The district court properly
denied a carrier's claim against a shipper for general average. Despite the New Jason Clause in the charter agreement,
the carrier could not claim general average where it was responsible for the loss under COGSA because it failed to
exercise due diligence to make the ship seaworthy. The carrier failed to detect a malfunction of the control panel and
spindle shaft mark that would indicate whether the ship's seawater cooling system was open.); Orient Mid-East Lines v.
S.S. Orient Transporter, 496 F.2d 1032, 1974 A.M.C. 2593 (5th Cir. 1974) , cert. denied, 420 U.S. 1005 (1975) (The
district court properly dismissed a carrier's claim for general average for damages stemming from the failure to repair a
boiler while the ship was intentionally grounded, where surveyors stated that the boiler should have been repaired
earlier and that the vessel was unseaworthy without the repair. In addition, the ship was unseaworthy at the time of a
second accident which occurred on the high seas, where its fireman had inadequate training and experience, and his
incompetence was compounded by the lack of an oiler. The ship had no equipment that might have prevented the
accident, such as automatic feed equipment, remote level indicators, or an automatic alarm system.); Deutsche Shell
Tanker-Gesellschaft v. Placid Refining Co., 767 F. Supp. 762 (E.D. La. 1991) (The court found that, for the purpose of
determining the shipper's liability for general average incurred in degrounding an oil tanker, the unseaworthiness of the
vessel was a proximate cause of the grounding. Because of the failure of two radar systems on board, the pilot decided
to anchor the vessel instead of continuing along a river. During the anchoring effort, the vessel, operated at a reduced
speed, was caught in a current and carried to the point where it grounded.); Great E. Assocs. v. India, 1978 A.M.C. 1288
(S.D.N.Y. 1978) (Where unseaworthiness of the vessel was a proximate cause of the general average incident, cargo
owners are not liable to contribute.); United States v. Eastmount Shipping Corp., 1974 A.M.C. 1183 (S.D.N.Y. 1974) .

See also Gemini Navigation Inc. v. Philipp Bros., 499 F.2d 745, 1974 A.M.C. 1122 (2d Cir. 1974) , in which the court
held that "the signing of that general average agreement does not in any way preclude the cargo owner from denying all
liability for general average on the grounds that the shipowner's fault produced the expense alleged to be subject to
general average, and that, under COGSA, that fault would make the shipowner liable for any damage to the cargo." See
Hellenic Lines v. Life Ins. Corp. of India, 526 F.2d 830, 1975 A.M.C. 2457 (2d Cir. 1975) ; American Mail Line v.
United States, 377 F. Supp. 657, 1974 A.M.C. 1536 (W.D. Wash. 1974) ; Singapore Navigation Co., S.A. v. Mego
Corp., 540 F.2d 39, 1976 A.M.C. 1512 (2d Cir. 1976) (A finding that cargo damage was caused by the shipowner's
unreasonable deviation precludes the shipowner's counterclaims for general average contributions).

It has been held that where the bill of lading does not contain a Jason Clause, but the charter party states "General
average to be settled according to York-Antwerp Rules, 1950," the latter reference shall be deemed the legal equivalent
of a Jason Clause in customary form, and the cargo owner will be liable for contribution even though the shipowner's
servants negligently created the general average situation; Sarantex Shipping Co. v. Wilbur-Ellis Co., 391 F. Supp. 884,
1975 A.M.C. 1033 (D. Ore. 1975) . Cf. J. Howard Smith, Inc. v. S.S. Maranon, 501 F.2d 1275, 1974 A.M.C. 1553 (2d
Cir.) , cert. denied, 420 U.S. 975 (1974) where it was held that the vessel had no right to general average contribution if
the bill of lading did not contain a Jason Clause and the master was found to be negligent; however, since a fire broke
out by way of spontaneous combustion, and the cargo owner could not prove "design or neglect" or "fault or privity" on
the part of the master, the vessel was entitled to general average contribution from the cargo owner. See Todd
Shipyards Corp. v. United States, 391 F. Supp. 588, 1975 A.M.C. 753 (S.D.N.Y. 1975) (where there was no Jason
Clause, the crew was negligent, and thus the vessel was not entitled to a general average contribution); Manhattan Oil
Transp. Co. v. M/V Salvadore, 1976 A.M.C. 134 (S.D.N.Y. 1975) ("Where no 'Jason' clause is present, plaintiff may
invoke the doctrine of contribution in general average only if it carries its burden of showing itself to be free from fault
in the events surrounding the accident.").
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§ 188. Liens.

N. 1 Employers Ins. of Wausau v. Avondale Shipyard, Inc., 1986 A.M.C. 2770 (E.D. La. 1986) (A catamaran integrated
tug-barge, carrying cargo, sank in a storm off the Azores. Plaintiff-insurance company, acting as subrogee for the
bareboat and time charterer of the lost vessel initiated a consolidated action. Named as defendants were the tug-barge's
builders and guarantor, the manufacturer of various component parts of the vessel, and the supervisor of the ship's
design and construction. Plaintiffs contended breach of contract as to the vessel's construction, and negligence as to
performance of the contractual obligation. The court found that while ship construction contracts are not cognizable in
admiralty, "actions based on negligent construction and design of a vessel will lie in admiralty if the negligence
constitutes a maritime tort." The test for maritime tort is the doctrine of "locality plus," i.e., not where the negligent act
was committed, but where it had its effect. Here, the effect was the sinking of the tug-barge in the North Atlantic where
the plaintiffs were conducting normal maritime activities. The court, invoking pendent jurisdiction, also agreed to hear
plaintiffs' contract claims. Examination of the construction contract revealed a bar to any tort claim against the vessel's
builder. However, the court held that the tug-barge had not been delivered in seaworthy condition, that these defects
were the sole cause of the vessel's loss, and that warranties as to seaworthiness had been breached. The builder's burden
of proving intervening negligence on the part of the vessel's captain was not sustained. The court found that the captain
failed to prevent the ship from breaking up in a storm, but that failure was not negligent. In such a situation, the
defendant must show that the captain's actions, during the storm, were unreasonable; the mere showing that they were
unsuccessful was not enough. The court held that the shipyard builder and construction supervisor were jointly and
severally liable for breach of the construction contract.); Jones Tug & Barge Co. v. S.S. Liberty Mfr., 1978 A.M.C.
1183 (C.D. Cal. 1976) (Lien claims for services rendered that qualify as general average expenditures should be reduced
by the amount the claimants will be paid out of the general average fund.).
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