In Regards To the Subpoena Duces Tecum

 Before we begin let’s define our terms.

subpoena  (se-pee-ne), n.  (Latin “under penalty”)  A wit commanding a person to appear before

a court or other tribunal, subject to a penalty for failing to comply, -- also spelled subpena. Plural. subpoenas.

subpoena duces tecum  (se-pee-ne d(y)oo-seez tee-kem also doo-sez tay-kem),  (Law Latin)  A subpoena ordering the witness to appear and to bring specified documents or 

records.  Blacks Law Dictionary 7th ed. Pg. 1440.

The subpoena duces tecum is the primary tool for discovery.  I know of no other use for it.

If you need  to compel   a witness  to testify at a trial or hearing, you would use just the subpoena.  If you want them to produce documents in addition to testimony or if you only want them to only produce documents, you use the subpoena duces tecum.  The documents then become their testimony.

discovery, n.  1.  The act or process of finding or learning something that was previously unknown <after making the discovery, the inventor immediately applied for a patent>. 

2.
Compulsory disclosure, at a party’s request, of information that relates to the litigation < the plaintiff files a motion to compel discovery>.  The primary discovery devices are interrogatories, depositions, request for admissions and request for production.  Although discovery typically comes from parties, courts also allow limited discovery from non-parties.  3.  The facts or documents disclosed <the new associate spent all her time reviewing discovery>.  -discover, vb. - discoverable, adj.
“Discovery has broad scope.  According to Federal Rule 26, which is the model in modern procedural codes, inquiry may be made into any matter of the action.  Thus, discovery may be had of facts incidentally relevant to the issue in the pleadings even if the facts do not directly prove or disprove the facts in question.”  Geoffery C. Hazard, Jr. & Michele Taruffo, American Civil Procedure: An introduction 115 (1993).

postjudgment discovery.  Discovery conducted after judgment has been rendered usu. To

determine the nature of the judgment debtor’s assets or to obtain testimony for use in future proceedings.  - also termed posttrial discovery.

pretrial discovery.  Discovery conducted before trial to reveal facts and develop evidence. 

Modern procedural rules have broadened the scope of pretrial discovery to prevent the parties from surprising each other with evidence at trial.

discovery abuse, 1.  The misuse of the discovery process, esp. by making over broad requests

for information that is unnecessary or beyond the scope of permissible disclosure.  2.  The failure to respond adequately to proper discovery requests.  ~ Also termed abuse of discovery.  

“The term ‘discovery abuse’ has been used as if it was a single concept, but it includes several different things.  Thus, it is useful to subdivide ‘abuse’ into ‘misuse’ and ‘overuse’.  What is referred to as ‘misuse would include not only direct violations of the rules, as by failing to respond to discovery requests within the stated time limit, but also more subtle attempts to harass or obstruct an opponent, as by giving obviously inadequate answers or by requesting information that is clearly outside the scope of discovery.  By ‘overuse’ is meant asking for more discovery than is necessary or appropriate to the particular case.  ‘Overuse’ in turn, can be subdivided into problems of ‘depth’ and ‘breadth’ with ‘depth’ referring to discovery that may be relevant but is simply excessive and ‘breadth’ referring to discovery requests that go into matters that are too far removed from the case.”  Charles Alan Wright, the law of Federal Courts Section 81, at 580 (5th ed. 1994).

discovery rule.  “Civil procedure”.  The rule that limitation period does not begin to run

until the plaintiff discovers (or reasonably should have discovered) the injury giving rise to the claim.  The discovery rule usu. applies to injuries that are inherently difficult to detect, such as those resulting from medical malpractice.  See STATUTE OF LIMITATIONS, or OCCURRENCE RULE.   Blacks Law Dictionary 7th ed. Pg 478

When set upon by an agent, employee or servant of the government with unsupported accusations, if you are like most people, you will start to argue and deny.  To your adversaries, this indicates an acceptance of the accusations and the start of the rape of justice.

To give any court or tribunal jurisdiction the accusations must be supported by material facts, sworn to by a competent witness.  No affidavit or deposition, no jurisdiction.  Without them the pleadings are not sufficient to give the court or tribunal jurisdictions and any judgment or order issuing from such court or tribunal is null and void and without force and effect.

If they are accusations of the common law variety then you are entitled to know the nature and cause of the accusations.  If they aren’t forthcoming then you must move for compulsory discovery.  This can be at the preliminary hearing or later if you are not so informed at the preliminary.  Normally, the subpoena is used to compel testimony under oath.  If the testimony indicates documents exist that can be used then the subpoena duces tecum is used to compel the production of that document.

If the accusations states that you violated some statute, code or ordinance, then they must be supported by the affidavit of the accusing officer, agent or employee of the government swearing that you are subject to the statute, code, or ordinance and therefore have a liability to that particular code or ordinance.  This swearing must be of his own personal knowledge.  It cannot be related by someone else.  If there is a liability to the statute, code or ordinance and it is not stated on the charging instrument then it is discovery by subpoena or subpoena duces tecum.

If the charging instrument is an indictment, then the transcript of the grand jury must be subpoenaed up with a subpoena duces tecum.  The witness that testified in front of them, under oath, must be subpoenaed so his testimony in front of the grand jury can be crossed examined at the trial.

All of this is pointed to one thing and one thing only, that is DISCOVERY; discovery of the nature and cause of the accusations you face or of your liability under the statute.

Without discovery of the nature and cause or your liability under the statute, you have no way of knowing how to defend or just what you are defending against.  Also it renders void any judgment or order from the court or tribunal.  The denial of discovery denies the court or tribunal jurisdiction and makes any “trial” or hearing they may hold a fraud.  Not an OOPS, not a faux pas, but an intentional and malicious fraud, designed and activated, under the color of law, for the purpose of extracting money or labor from their targeted victim.  It renders the court, a Kangaroo Court.

kangaroo court. 1.  A self appointed tribunal or mock court in which the principles of 

law and justice are disregarded, perverted or parodied.  *Kangaroo courts may be assembled by various groups, such as prisoners in a jail (to settle disputes between inmates) and players on a baseball team (to punish team mates who commit fielding errors). 2.  A court or tribunal characterized by authorized or irregular procedures, esp. so as to render a fair proceeding impossible.  3.  A sham legal proceeding. Black’s 7th page 359
One of the purposes of the legal ‘profession’ is to prevent you from getting discovery.  If you hire (?) an attorney they will accept discovery for you and tell you that they have all they need to put on your defense.  The discovery you get will not have an affidavit of the accusing officer as to your liability.  If you push the issue they will tell you to get another attorney.  If you have a public defender they will tell you something very similar and tell the court to put you in jail to await trial; anything to distract your attention from discovery.  If you insist that they file subpoena duces tecums, they will run like rats.

They have to run.  They are only equipped to argue.  They are not equipped to win and they refuse to get so equipped.  Discovery could eliminate their excuse for losing, so it must be avoided.  So, discovery is something you must do in spite of your attorney, not because if him.

If you are not handicapped with an attorney than you have a fighting chance to get smart enough to win.  If you accept the services of an attorney, in any capacity, it is a declaration of your incompetence to handle your own affairs and you will be committed to prison for that incompetence.  If you pay for their services, you loose twice because you are still going to prison.  However, once you are free from the handicap of the attorney you can move for post judgment discovery, or post trial discovery.

All of this is done with the subpoena duces tecum and all of it is for the purpose of discovery.

The subpoena duces tecum, as stated above, is for specific documents.  None of this “any and all documents showing…….”.  That would be discovery abuse and the opposition would move for a protective order.  Be specific.  You don’t have to know the actual title of the document needed.  You can subpoena documents by content, such as “produce a true copy of the contract between the judge and the State of . . . . . . ” or “the affidavit of the accusing officer swearing to my liability to code section . . . .”.  These are specific enough to be pulled from any record that they may exist within.  Another little touch is to add the statement, “If no such document exists, please so declare for the record in this action.”  And always state the document is needed for discovery.

More than one document can be called out on one subpoena, if they are in the care, control and custody of the same person.  Just as the subpoena duces tecum is for a specific documents. They are also served on specified, designated individuals.  Those individuals can be designated either by name or position, such as “John Mays Smith” or “Director of . . .” or “officer holding report numbers . . .”.  Be specific as you can.  If you have no idea, then ask the department, agent or agency that has the document and ask.

Also bear in mind that the subpoena duces tecum is court specific and requires a case number so the needed documents are returned to the proper file.  That is to say that all courts have their own forms.  They vary from court to court and usually in more ways than just the court caption.  Some courts will give or sell you a subpoena duces tecum with the court seal and the signature of the court clerk already affixed.  If they charge for them, it will be a normal fee, $1.00 or so.  Some courts will give you the subpoenas but will not sign and seal them until you bring them back completely filed out.  Some courts combine the subpoena and the subpoena duces tecum and you have to write in the words ‘duces tecum’.  In a few rare instances the court will tell you to make up your own using the model in the law library’s form book and use the court caption.

Regardless of the form or method, the subpoena duces tecum should have certain information on it to be effective. 1. It should be addressed to the designated individual that probably has possession of the needed documents. 2.  It should list the documents you need for discovery. 

3.  It should state the purpose for the production of the documents, which must always include discovery even if there are other reasons.

The subpoena duces tecum should be contained within a motion titled ‘motion for discovery and compulsory production of the documents by subpoena duces tecum’.  

Once served with the motion for compulsory production of documents, the originals are returned to the court and made part of the record, along with a certificate of service.

Since the subpoena duces tecum, a common law writ, issues out, under the seal of the court and the signature of the clerk, at your behest, this effectively opens your court.  This always triggers a flurry of activity, usually in the form of a motion to quash the subpoenas.  If you are the  defendant, which you probably are, you must oppose the motion to quash on the grounds that it is your discovery.  The tribunals (courts are judicial, tribunals are administrative) really don’t have the authority to quash your subpoenas because they are your common law writ, however, they usually issue an order granting the motion to quash.  Everyone connected with the police courts consider this as a quash and they tell each other that the subpoenas are quashed.  It makes them feel good, but you don’t have to worry about it.  If the issue goes to trial and you are permitted to subpoena witnesses and present evidence in your behalf, you trot them out again and demand the evidence be brought forward.

All of the above tells you how things are supposed to happen.  Anyone that has fought the good fight for their liberty knows that things get fouled up as only lawyers can foul them up.  So keep in mind that the subpoena duces tecum is only a tool to use against an attack by the domestic terrorists.  It is not an end-all and be-all.  It is a simple tool and you can use it in different places and at different times.  It is your tool so use it to your benefit.

Keep it simple.

Ernest C. Aldridge.

