In the District Court of Sedgwick County, Kansas

General Electric Capital Corporation

)







)


Plaintiff,



)







)

Vs.





)
Case No., 2003 CV 757







)

Ivan G. Carney,



)







)


Defendant.



)

Defendant’s motion to vacate a void judgment

Brief in support


The judgment in case number 2003 CV 757 was procured by fraud depriving the court of subject matter jurisdiction to rule favorably for General Electric Capital Corporation.
Affidavit

I, Ivan G. Carney, of age and competent to testify, state as follows based on my own personal knowledge:

1. I am not in receipt of any document which verifies that General Electric Capital Corporation has standing to sue in any Kansas court by virtue of being duly registered as “General Electric Capital Corporation” or by “General Electric Capital Corporation” meeting the minimum contacts requirements for in personam jurisdiction.

2. I am not in receipt of any document which verifies that I have a contract with General Electric Capital Corporation.

3. I am not in receipt of any document which verifies that I owe General Electric Capital Corporation money.

4. I am not in receipt of any document which verifies that General Electric Capital Corporation authorized this action or is even aware of it.

5. As a result of the harassment by Lindsay L. Wood, I have been damaged financially, socially, and emotionally,

________________________________








Ivan G. Carney

STATE OF _______________
 
   INDIVIDUAL ACKNOWLEDGMENT

COUNTY OF _____________



   


Before me, the undersigned, a Notary Public in and for said County and State on this ____ day of ________, 200__, personally appeared __________________________ to me known to be the identical person who executed the within and foregoing instrument and acknowledged to me that he executed the same as his free and voluntary act.


Given under my hand and seal the day and year last above written.

My commission expires __________






________________ Notary Public

Memorandums of law

Memorandum of law in support of the point of law that 

party alleging to be creditor must prove standing


General Electric Capital Corporation failed or refused to produce the actual note which American Express Business Express Finance Corp alleges Ivan G. Carney owes. Where the complaining party cannot prove the existence of the note, then there is no note. To recover on a promissory note, the plaintiff must prove: (1) the existence of the note in question; (2) that the party sued signed the note; (3) that the plaintiff is the owner or holder of the note; and (4) that a certain balance is due and owing on the note.  See In Re: SMS Financial LLc. v. Abco Homes, Inc. No.98-50117 February 18, 1999 (5th Circuit Court of Appeals.) Volume 29 of the New Jersey Practice Series, Chapter 10 Section 123, page 566, emphatically states, “...; and no part payments should be made on the bond or note unless the person to whom payment is made is able to produce the bond or note and the part payments are endorsed thereon. It would seem that the mortgagor would normally have a Common law right to demand production or surrender of  the bond or note and mortgage, as the case may be. See Restatement, Contracts S 170(3), (4) (1932); C.J.S. Mortgages S 469  in Carnegie Bank v Shalleck 256 N.J. Super 23 (App. Div  1992), the Appellate Division held, “When the underlying mortgage is evidenced by an instrument meeting the criteria for negotiability set forth in N.J.S. 12A:3-104, the holder of the instrument shall be afforded all the rights and protections provided a holder in due course pursuant to N.J.S. 12A:3-302" Since no one is able to produce the “instrument” there is no competent evidence before the Court that any party is the holder of the alleged note or the true holder in due course. New Jersey common law dictates that the plaintiff prove the existence of the alleged note in question, prove that the party sued signed the alleged note, prove that the plaintiff is the owner and holder of the alleged note, and prove that certain balance is due and owing on any alleged note.  Federal Circuit Courts have ruled that the only way to prove the perfection of any security is by actual possession of the security. See Matter of Staff Mortg. & Inv. Corp., 550 F.2d 1228 (9th Cir 1977),  “Under the Uniform Commercial Code, the only notice sufficient to inform all interested parties that a security interest in instruments has been perfected is actual possession by the secured party, his agent or bailee.” Bankruptcy Courts have followed the Uniform Commercial Code. In Re Investors & Lenders, Ltd. 165 B.R. 389 (Bkrtcy.D.N.J.1994), “Under the New Jersey Uniform Commercial Code (NJUCC), promissory note is “instrument,” security interest in which must be perfected by possession ...”

Memorandum of law in support of the point of law that 

even in a default judgment, damages must be proved


Even with a default judgment, DAMAGES MUST BE PROVED BY EVIDENCE ENTERED ON THE RECORD.  For example, see American Red Cross v. Community Blood Center of the Ozarks, 257 F.3d 859 (8th Cir. 07/25/2001).

Memorandum of law in support of the point of law that to prove

 damages in foreclosure of a debt, party must enter the account 

and general ledger statement into the record through a competent fact witness

To prove up  claim  of damages, foreclosing party must enter evidence incorporating records such as a general ledger and accounting of an alleged unpaid promissory note, the person responsible for preparing and maintaining the account general ledger must provide a complete accounting which must be sworn to and dated by the person who maintained the ledger.  See Pacific Concrete F.C.U. V. Kauanoe,  62 Haw. 334, 614 P.2d 936 (1980), GE Capital Hawaii, Inc. v. Yonenaka  25 P.3d 807, 96 Hawaii 32, (Hawaii App 2001), Fooks v. Norwich Housing Authority 28 Conn. L. Rptr. 371, (Conn. Super.2000), and Town of Brookfield v. Candlewood Shores Estates, Inc. 513 A.2d 1218, 201 Conn.1 (1986). See also Solon v. Godbole, 163 Ill. App. 3d 845, 114 Il.

Memorandum of law in support of the point of law that a void judgment cannot operate


A void judgment is an absolute nullity. It may be ignored, disregarded, vacated on motion, or attacked on habeas corpus. Party Cannot Acquiesce in Void Judgment. Because a void judgment has no legal force or validity, voluntary payments cannot amount to acquiescence under the law. 11/06/92 Sramek v. Sramek 840 P.2d 553. A judgment is void if the court that rendered it lacked jurisdiction of the parties, or if its actions resulted in a denial of due process." 9 Kan. App. 2d 735, Syl. 5. "A judgment that is void for lack of due process may be set aside at any time." 9 Kan. App. 2d 735, Syl. 6. "Further, knowledge of the pendency of an action has no effect on a void judgment." 9 Kan. App. 2d at 744. A void judgment is an absolute nullity and may be ignored or disregarded, vacated on motion, or attacked on habeas corpus. See In Re Steele, 220 N.C. 685, 689, 18 S.E.2d 132 (1942). A judgment that is void for lack of due process may be set aside at any time. The time limitations found in K.S.A. 79-3804b has no applicability to void judgments. A void judgment may be challenged at any time; laches will not bar the action. [K.S.A.] 60-309 (a) does not contemplate the vacating of a void judgment, and one attacking a void judgment is not bound by its procedural limitations. There is no necessity to defend on the merits against a void judgment before it can be vacated; likewise knowledge of the pendency of the action is an immaterial factor in its vacation; the attack may take various forms, and there is no time limitation.  See also Barkley v Toland, 7 Kan. App. 2d 625, 646 P.2d 1124, rev. denied 231 Kan. 799 (1982) (a void judgment may be set aside at any time); 1 Gard's Kansas C. Civ. Proc. 2d Annot. 60-204 (1979) (actual knowledge of the pendency of an action is not a substitute for service). Although the case at bar is not procedurally controlled by K.S.A. 60-309 (a) (see Pierce, 200 Kan. at 78-79), the same reasoning is applicable. See Chapin, 204 Kan. at 455 (sale was void because there was no notice). In Barkley v. Toland, 7 Kan. App. 2d at 630, this court held "a motion made to set aside a void judgment can be made at any time, since the passage of time cannot cure the defect in the judgment." The court relied in part on 7 Moore's Federal Practice 60.25. The theory underlying the concept of a void judgment is that it is legally ineffective - a legal nullity; and may be vacated by the court which rendered it at any time. Laches of a party can not cure a judgment that is so defective as to be void; laches cannot infuse the judgment with life.'" 7 Kan. App. 2d at 629-30. Mere Passage of Time Not Sufficient to Bar Action to Set Aside Void Judgment. Although unusual or special circumstances may permit laches to be asserted to bar an action to set aside a void judgment, the mere passage of time does not constitute such an unusual circumstance. A void judgment is one rendered by a court which lacked personal or subject matter jurisdiction or acted in a manner inconsistent with due process. Producers Equip. Sales, Inc. v. Thomason, 15 Kan. App. 2d 393, Syl. 2, 808 P.2d 881 (1991). A void judgment is a nullity and may be vacated at any time. Bazine State Pank v. Pawnee Prod. Serv., Inc., 245 Kan. at 496. A motion to set aside a void judgment can be made at any time since the passage of time cannot cure defects in the judgment. Barkley v. Toland, 7 Kan. App. 2d at 630. A void judgment is an absolute nullity. Sramek v. Sramek, 17 Kan. App. 2d 573, Syl. 2, 840 P.2d 553 (1992), rev. denied 252 Kan. ___ (February 4, 1993). void judgment is not entitled to the respect accorded to, and is attended by none of the consequences of, a valid adjudication. Indeed, a void judgment need not be recognized by anyone, but may be entirely disregarded or declared inoperative by any tribunal in which effect is sought to be given to it. It has no legal or binding force or efficacy for any purpose or at any place. It cannot affect, impair, or create rights, nor can any rights be based on it. Although it is not necessary to take any steps to have a void judgment reversed or vacated, it is open to attack or impeachment in any proceeding, direct or collateral, and at any time or place, at least where the invalidity appears upon the face of the record. All proceedings founded on the void judgment are themselves regarded as invalid and ineffective for any purpose." (Emphasis added.) 46 Am. Jur. 2d, Judgments 31, p. 393-94. A void judgment is a nullity and may be vacated at any time." In re Marriage of Hampshire, 261 Kan. 854, 862, 934 P.2d 58 (1997). The mere passage of time is insufficient to preclude a party from challenging a void judgment. Bethany Medical Center v. Niyazi, 18 Kan. App. 2d 80, 83, 847 P.2d 1341 (1993).  ). A void judgment has no valid force and effect and may be set aside at any time, Barkley v. Toland, 7 Kan. App. 2d 625, 630, 646 P.2d 1124, rev. denied 231 Kan. 799 (1982), We believe it is unreasonable to suggest that a void judgment must be given res judicata effect, precluding a court from ever setting it aside pursuant to K.S.A. 60-260(b)(4), simply because the issue of its being void was not raised at the time the judgment was entered. This would clearly defeat the ends of Justice. No amount of acquiescence under the facts of this case, however, can make a void judgment valid. See Ford v. Willets, 237 Kan. 13, 15, 697 P.2d 834 (1985) (quoting 46 Am. Jur. 2d, Judgments 752). A void judgment may be attacked at any time by any person affected by it. See Universal Modular Structures, Inc. v. Forrest, 11 Kan. App. 2d 298, 300, 720 P.2d 1121 (1986). In contrast, a voidable judgment is valid until set aside and cannot be challenged collaterally. Bank IV Wichita, 250 Kan. at 708. A judgment shown to be void for lack of personal service on the defendant is a nullity. See Sramek, 17 Kan. App. 2d at 576-77. Consequently, it is unenforceable in a subsequent action. The Sedgwick County court may lack the power to set aside the Finney County judgment, but the Sedgwick County court should refuse to enter a judgment that is dependent upon it. A  void judgment may be attacked in any court by any person.  Grounds for relief are covered within 60-260(b)(4) (void judgment),  K.S.A. 60-260(b)(4), which provides for an attack on a void judgment. Because a void judgment is a nullity, it may be vacated at any time. See In re Marriage of Welliver, 254 Kan. 801, 803-04, 869 P.2d 653 (1994). A void judgment is a nullity and may be vacated at any time. Bazine State Bank v. Pawnee Prod. Serv., Inc., 245 Kan. 490, 496, 781 P.2d 1077 (1989), cert. denied 495 U.S. 932 (1990). A void judgment is a nullity and may be vacated at any time. Universal Modular Structures, Inc. v. Forrest, 11 Kan. App. 2d 298, 300, 720 P.2d 1121 (1986). Execution upon the alleged void judgment constitutes an abuse of process. See Little v. Sowers, 167 Kan. 72, 204 P.2d 605 (1949). A void judgment is one rendered by a court lacking personal or subject matter jurisdiction or acting in a manner inconsistent with due process. In re Marriage of Hampshire, 261 Kan. 854, 862, 934 P.2d 58 (1997). 

Memorandum of law in support of the point of law that party seeking to vacate a void judgment is invoking the ministerial powers of the court / courts lack discretion when it comes to vacating void judgments

When rule providing for relief from void judgments is applicable, relief is not discretionary matter, but is mandatory, Orner v. Shalala,  30 F.3d 1307, (Colo. 1994). See also, Thomas, 906 S.W.2d at 262 (holding that trial court has not only power but duty to vacate a void judgment).  For other authorities concurring, see Allied Fidelity Ins. Co. v. Ruth, 57 Wash. App. 783, 790,  790 P.2d 206 (1990),Bd. of Revision (2000), 87 Ohio St.3d 363, 368, Carter v. Fenner, 136 F.3d 1000, 1005 (5th Cir. 1998), Chavez v. County of Valencia, 86 N.M. 205, 521 P.2d 1154 (1974), Cincinnati School Dist. Bd. of Edn. v. Hamilton Cty, Cleveland Electric Illuminating Company v. Finesilver, No. 69363 (Ohio App. Dist.8 04/25/1996), In re Marriage of Markowski, 50 Wash. App. 633, 635, 749 P.2d 754 (1988); Brickum Inv. Co. v. Vernham Corp., 46 Wash. App. 517, 520, 731 P.2d 533  (1987), In re: Thomas, 906 S.W.2d at 262, In re: Weaver Constr., 190 Colo. at 232, 545 P.2d at 1045, Leen, 62 Wash. App. at 478, Lubben v. Selective Serv. Sys. Local Bd. No. 27, 453 F.2d 645, 649, (1st Cir. 1972),Mitchell v. Kitsap County, 59 Wash. App. 177, 180-81, 797 P.2d 516 (1990), Moore v. Packer, 174 N.C. 665, 94 S.E. 449, 450, Patton v. Diemer (1988), 35 Ohio St.3d 68 Roller v. Holly, 176 U.S. 398, 409, Small v. Batista, 22 F. Supp.2d 230, 231 (S.D.N.Y. 1998), Wright & A. Miller, FEDERAL PRACTICE AND PROCEDURE, (1973) ,Civil § 2862.

Memorandum in support of the point of law that when jurisdiction is challenged, the party claiming that the court has jurisdiction has the legal burden to prove that jurisdiction was conferred upon the court through the proper procedure. 

Otherwise, the court is without jurisdiction.

Whenever a party denies that the court has subject-matter jurisdiction, it becomes the duty and the burden of the party claiming that the court has subject matter jurisdiction to provide evidence from the record of the case that the court holds subject-matter jurisdiction.  Bindell v City of Harvey, 212 Ill.App.3d 1042, 571 N.E.2d 1017 (1st Dist. 1991) ("the burden of proving jurisdiction rests upon the party asserting it.").  Until the plaintiff submits uncontroversial evidence of subject-matter jurisdiction to the court that the court has subject-matter jurisdiction, the court is proceeding without subject-matter jurisdiction. Loos v American Energy Savers, Inc., 168 Ill.App.3d 558, 522 N.E.2d 841(1988)("Where jurisdiction is contested, the burden of establishing it rests upon the plaintiff.").  The law places the duty and burden of subject-matter jurisdiction upon the plaintiff.  Should the court attempt to place the burden upon the defendant, the court has acted against the law, violates the defendant's due process rights, and the judge has immediately lost subject-matter jurisdiction.

Mandatory judicial notice


General Electric Capital Corporation is a subset of the debt collection racket, a wide-spread, far-reaching scam of artists such as Lindsay L. Wood. How the scam works: In a back room of the Chicago Board of Trade, worthless bundles of commercial paper in the form of copies of charged off debt are sold at auction. The typical face value of the bundles often amounts to tens of millions of dollars. The mortgagees are often  not harmed because they often have hypothecated the loan and have risked nothing. Actors up line from such artists as Lindsay L. Wood then break apart the bundles and resell the worthless commercial paper in clusters based on the original mortgagee and geographic location of the individual copies. Artists such as Lindsay L. Wood are the actual holders in due course although typically in the scam, artists such as Lindsay L. Wood invest as little as 75 cents on the hundred dollar face for the worthless commercial paper, then allege they are third party debt collectors attempting to collect for the original maker of the loan. This racket is particularly heinous in the case of credit card contracts, which as a continuing series of offers to contract, are non-transferable. The scam is complete when artists such as Lindsay L. Wood, with the cooperation of a local judge, defraud parties such as Ivan G. Carney. This scam is wide-spread, far-reaching and the main racket of the private business organizations to which artists such as Lindsay L. Wood belong. For other examples of this racket, see Discover Bank versus Keener, Case No. 03-1668 GC, Judicial District 45-8, State of Michigan, Discover Bank versus Angie G. Walker and Esler C. Walker, Civil Action File number 03-CV-2295, Muscogee County, Georgia,  Discover Bank versus Larry Pasket, case number 03-SC-640, Clark County, Wisconsin, Discover Bank versus Roger Braker and Sharon A. Braker, case number CS-2003-2488, Oklahoma County, Oklahoma, Bancorp. V. Carney, Los Angeles County, California, case number EC 032786, First USA Bank v. Borum, Oklahoma County, Oklahoma case number CS 99-332-25, Bank of America v. Bascom, County of Monroe, New York, index number 4522/00, Discounts R. US (a major syndicate player in the holder in due course fraud racket) v. Hausler, General Sessions Court, Smith County, Tennessee, case number 8758-24-179, Banco Popular v. Plosnich, DuPage County, Illinois, case number 98 CH 0913, Citicorp Mortgage v. Tecchio, Monmouth County, New Jersey, case number F-12473-97, Direct Merchants Credit Card Bank v. Griffith, Caddo County, Oklahoma case number CS-2002 116, Creditors Recovery Corporation v. Choisnard, Tulsa County, Oklahoma case number CS 02-7225, First Collection Services v. Elowl, General Court of Justice, New Hanover County, North Carolina case number 02 SP 338 & 02 SP 598,  CitiMortgage v. Lance, Court of Common Pleas, County of Orangeburg, South Carolina, docket number 00-CP-38-1033, UMB USA Verus David Misurelli, Combined Court Fremont County, Colorado, case number 2003C 000890,  Capital One Bank versus Barbara Davis and Phil C. Davis, Highlands County Michigan, Case number 03-754-SPS, and Conseco Finance Corporation v. Ray, Court of Common Pleas, County of Columbia, South Carolina, docket number 00-CP-02-397.  

 
This court’s inquiry, reasonable under the circumstances, establishes a pattern of racketeering with General Electric Capital Corporation as the enterprise unless General Electric Capital Corporation enters an appearance in this instant case and joins in the vacation of void judgment Case No. 2003 CV 757.
Declaration


Fifteen days from the verifiable receipt of this motion to vacate, an order shall be prepared and submitted to the court for ratification, unless prior to that time, General Electric Capital Corporation  presents a competent fact witness to  rebut  all articles - one through four - of  Ivan G. Carney’s affidavit,  making their statements under penalty of perjury, supporting all the rebutted articles with evidence which would be admissible at trial, and sets the matter for hearing.

Prepared and submitted by: _________________________________________________







Ivan G. Carney




Certificate of service

I, Ivan G. Carney, certify that _________________, 2003, I mailed a true and correct copy of the above and foregoing motion to dismiss via certified mail, return receipt requested to: General Electric Capital Corporation’s agent for service of process:

And 

Phil Kline

120 S. W. 10th Ave.

Topeka, Kansas 66615







______________________________








Ivan G. Carney
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