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Segment “A”

Sample Complaint For Damages

IN THE CIRCUIT COURT OF THE 15TH

JUDICIAL CIRCUIT IN AND FOR

PALM BEACH COUNTY, FLORIDA

SARAH SMITH,
CASE NO.

Plaintiff,

V.

RICHARD IMPERIOUSITY, P.A.,

Defendant.

_______________________________/

COMPLAINT

COMES NOW the Plaintiff, SARAH SMITH, by and through her undersigned attorneys, and sues the Defendant, RICHARD IMPERIOUSITY, P.A., a Florida professional association, seeking damages, declaratory and injunctive relief, and as grounds therefore would show as follows:

1.
This is an action for damages in excess of $15,000 and for declaratory and injunctive relief, and is therefore within the jurisdiction of the court.

2.
Plaintiff is an individual residing in Palm Beach County, Florida.

3.
Defendant is a professional association, with offices in Fort Lauderdale, Florida and doing business in Palm Beach County, Florida.

4.
The acts complained of hereafter took place in Palm Beach County in that the communications set forth in paragraph 5 below were made to the Plaintiff at a location within Palm Beach County, Florida. Venue is therefore proper in Palm Beach County, Florida.

5.
Defendant has alleged that the Plaintiff is indebted to an entity identified as CREDITORS-R-US (hereinafter the “Creditor”) on account of a debt (hereinafter the “Debt”). Said allegations are contained in the written communications of October 1, October 8 and October 16, 1996 (hereinafter collectively the “Communications”) attached hereto as Exhibits “A”, “B” and “C”, respectively, incorporated herein by reference.

6.
Defendant is engaged in the business of collecting consumer “debts” as said term is defined by Florida Statutes section 559.55(1) and section 1 692a(5) of Title 15 of the United States Code.

7.
In its business of collecting debts and in attempting to collect the Debt, the Defendant has used the United States mails, telephones and other means and instrumentalities of interstate commerce.

8.
In consequence of employing the means and instrumentalities of interstate commerce in its business, the Defendant is subject to regulation by the United States Federal Trade Commission (the “FTC”) and bound by The Federal Trade Commission Act as set forth in 15 United States Code s. 41 et seq.

COUNT ONE

VIOLATION OF FAIR DEBT COLLECTION

PRACTICES ACT

Plaintiff realleges and readopts the allegations set forth in paragraphs 1 through 8 above as though fully set forth herein:

9.
This is an action against the Defendant for damages on account of its violation of the Federal Fair Debt Collection Practices Act, Title 15 United States Code section 1692 et seq. (hereinafter the “FDCPA”), which prohibits debt collectors from engaging in improper, abusive, unfair and deceptive debt collection practices.

10.
The Plaintiff is a consumer as defined by section 1 692a(3) of Title 15 of the United States Code.

11.
The Creditor is a creditor as defined by section 1 692a(4) of Title 15 of the United States Code.

12.
The Debt is a debt as defined by section 1692a(5) of Title 15 of the United States Code.

13.
The Defendant is a debt collector as defined by section 1 692a(6) of Title 15 of the United States Code.

14.
The Defendant, in the conduct of its business, uses one or more instrumentalities of interstate commerce or the mails.

15.
The principal purpose of the business of the Defendant is the collection of debts.

16.
In its business, the Defendant regularly collects or attempts to collect, directly or indirectly, debts owed or due another.

17.
The Defendant has violated the FDCPA. The violations include the following:

a.) The Defendant, in the communication attached hereto as Exhibit “A”, by demanding “immediate payment” on the account coupled with a threat of “further collections efforts” and expenses, overshadowed and contradicted the notices to the consumer required by 15 U.S.C. § 1692g(a), in violation thereof, and which practice also constitutes a false or misleading representation, in violation of Title 15 United States Code section 1692e and further constitutes an unfair practice, in violation of Title 15 United States Code section 1692f, and which further constitutes harassment and abuse in violation of Title 15 United States Code section 1692d;

b.) The Defendant, in the communication attached hereto as Exhibit “A”, by urging a consumer to telephone the office of the Defendant, while demanding “immediate payment” on the account coupled with a threat of “further collections efforts” and expenses, engaged in a practice which has the capacity to mislead a consumer into telephoning to dispute a debt, which action would not preserve the validation rights of the consumer under 15 U.S.C. § 1692g(a)(3) and (4), in violation thereof, and which practice also constitutes a false or misleading representation, in violation of Title 15 United States Code section 1692e and further constitutes an unfair practice, in violation of Title 15 United States Code section 1692f, and which further constitutes harassment and abuse in violation of Title 15 United States Code section 1692d;

c.) The Defendant, in the communication attached hereto as Exhibit “A”, by referring to “the” judgment, when none in fact exists, engaged in a practice which has the capacity to mislead a consumer into believing that a judgment had already been obtained, which practice constitutes a false or misleading representation, in violation of Title 15 United States Code section 1692e and further constitutes an unfair practice, in violation of Title 15 United States Code section 1 692f, and which further constitutes harassment and abuse in violation of Title 15 United States Code section 1692d;

d.) The Defendant, in the communication attached hereto as Exhibit “A”, by stating that if immediate payment was not made that “(i)f further collections efforts are necessary you will be liable for any costs incurred in such efforts, including interest and other collections costs”, engaged in a practice which has the capacity to mislead a consumer into believing that he or she would be liable for further collections costs, when in fact such costs (other than interest) could only be collected, if at all, upon an adverse judgment by a court of competent jurisdiction, when no such action was even pending or believed to be contemplated, said practice constituting a false or misleading representation, in violation of Title 15 United States Code section 1692e and further constituting an unfair practice, in violation of Title 15 United States Code section 1 692f, and further constituting harassment and abuse in violation of Title 15 United States Code section 1692d;

e.) The Defendant, in the communication attached hereto as Exhibit “A”, failed to include the notices required by 15 U.S.C. section 1692g(a)(5); said practice being violative of section 1692g(a)(5) and which practice also constitutes a false or misleading representation, in violation of Title 15 United States Code section 1692e and further constitutes an unfair practice, in violation of Title 15 United States Code section 1 692f, and which further constitutes harassment and abuse in violation of Title 15 United States Code section 1 692d.

f.) The Defendant, by mailing Exhibit “B” and Exhibit “C” to the Plaintiff at one week intervals, together with repeated attempts to contact the Plaintiff by telephone, all within the 30 day validation period under 15 U.S.C. § 1692g(a), engaged in a practice which overshadowed and contradicted a consumer debtorts rights under sections 1692g(3), 1692g(4) and 1692g(5), and which thereby constituted a violation of said sections, and on account of which also engaged in a practice constituting a false or misleading representation, in violation of Title 15 United States Code section 1692e and further constituting an unfair practice, in violation of Title 15 United States Code section 1692f, and further constituting harassment and abuse in violation of Title 15 United States Code section 1692d;

g.) The Defendant, by permitting the correspondence attached hereto as Exhibit “B” to be sent over the signature of a person, who on information and belief, is not an attorney, but nonetheless on the letterhead of the law firm, and by permitting the correspondence attached hereto as Exhibit “C” to be sent without a signature, while both letters appear to originate from the “Collections” department, appears to have allowed non-lawyers in its offices to engage in the practice of law:

to wit, debt collection under threat of legal action; said actions being a false or misleading representation, in violation of Title 15 United States Code section 1692e and further constituting an unfair practice, in violation of Title 15 United States Code section 1692f, and further constituting harassment and abuse in violation of Title 15 United States Code section 1692d;

h.) The Defendant engaged in the actions set forth in subparagraphs (a) through (g) intentionally and specifically in order to confuse the Plaintiff as to her rights under the FDCPA, as to the Plaintiff’s obligation to pay, and as to the Defendant’s legal authority to collect the debt, said practices constituting an unfair practice, in violation of Title 15 United States Code section 1692f, and further constituting harassment and abuse in violation of Title 15 United States Code section 1692d.

18.
On account of the foregoing, the Plaintiff has been damaged, including sustaining mental anguish, despair, frustration, nausea, embarrassment, nervousness, anger, and loss of the capacity for the enjoyment of life.

19.
On account of the foregoing, the Plaintiff has been required to hire the services of the undersigned attorneys and has agreed to pay them a reasonable fee for their services.

WHEREFORE, pursuant to 15 U.S.C. section 1692 et seq, Plaintiff prays the Court award her damages together with court costs and attorneys fees, and such other and further relief as the Court deems just and proper.

COUNT TWO

VIOLATION OF FLORIDA CONSUMER

COLLECTION PRACTICES ACT

Plaintiff re-alleges and readopts the allegations set forth in paragraphs 1 through 8 above as though fully set forth herein:

20.
Plaintiff is a “debtor” and a “consumer” as defined by Florida Statutes section 559.55(2).

21.
The Debt is a “consumer debt” as defined by Florida Statutes section 559.55(1) in that some or all of the Debt is an obligation allegedly incurred by the Plaintiff incident to the purchase of property or services which were primarily for personal, family or household purposes.

22.
The Defendant has communicated certain information to the Plaintiff, as set forth in paragraph 5 above, which acts constitute a “communication” as defined by Florida Statutes section 559.55(5).

23.
Defendant is engaged in the business of soliciting consumer debts for collection or of collecting consumer debts and is therefore subject to section 559.55 et seq. of the Florida Statutes.

24.
Plaintiff is a consumer and a debtor and as such is one of the members of the class for whose benefit the Florida Consumer Collection Practices Act (Florida Statutes section 559.55 et seq) was enacted.

25.
Plaintiff is a representative member of said class.

26.
The Plaintiff is a consumer as defined by section 1 692a(3) of Title 15 of the United States Code.

27.
The Creditor is a creditor as defined by section 1692a(4) of Title 15 of the United States Code.

28.
The Debt is a debt as defined by section 1692a(5) of Title 15 of the United States Code.

29.
The Defendant is a debt collector as defined by section 1692a(6) of Title 15 of the United States Code.

30.
The Defendant, in the conduct of its business, uses one or more instrumentalities of interstate commerce or the mails.

31.
The principal purpose of the business of the Defendant is the collection of debts.

32.
In its business, the Defendant regularly collects or attempts to collect, directly or indirectly, debts owed or due another.

33.
The Defendant has violated the FDCPA. The violations include the following:

a.) The Defendant, in the communication attached hereto as Exhibit “A”, by demanding “immediate payment” on the account coupled with a threat of “further collections efforts” and expenses, overshadowed and contradicted the notices to the consumer required by 15 U.S.C. § 1692g(a), in violation thereof, and which practice also constitutes a false or misleading representation, in violation of Title 15 United States Code section 1692e and further constitutes an unfair practice, in violation of Title 15 United States Code section 1692f, and which further constitutes harassment and abuse in violation of Title 15 United States Code section 1692d;

b.) The Defendant, in the communication attached hereto as Exhibit “A”, by urging a consumer to telephone the office of the Defendant, while demanding “immediate payment” on the account coupled with a threat of “further collections efforts” and expenses, engaged in a practice which has the capacity to mislead a consumer into telephoning to dispute a debt, which action would not preserve the validation rights of the consumer under 15 U.S.C. § 1692g(a)(3) and (4), in violation thereof, and which practice also constitutes a false or misleading representation, in violation of Title 15 United States Code section 1692e and further constitutes an unfair practice, in violation of Title 15 United States Code section 1692f, and which further constitutes harassment and abuse in violation of Title 15 United States Code section 1692d;

c.) The Defendant, in the communication attached hereto as Exhibit “A”, by referring to “the” judgment, when none in fact exists, engaged in a practice which has the capacity to mislead a consumer into believing that a judgment had already been obtained, which practice constitutes a false or misleading representation, in violation of Title 15 United States Code section 1692e and further constitutes an unfair practice, in violation of Title 15 United States Code section 1692f, and which further constitutes harassment and abuse in violation of Title 15 United States Code section 1692d;

d.) The Defendant, in the communication attached hereto as Exhibit “A”, by stating that if immediate payment was not made that (i)f further collections efforts are necessary you will be liable for any costs incurred in such efforts, including interest and other collections costs”, engaged in a practice which has the capacity to mislead a consumer into believing that he or she would be liable for further collections costs, when in fact such costs (other than interest) could only be collected, if at all, upon an adverse judgment by a court of competent jurisdiction, when no such action was even pending or believed to be contemplated, said practice constituting a false or misleading representation, in violation of Title 15 United States Code section 1 692e and further constituting an unfair practice, in violation of Title 15 United States Code section 1692f, and further constituting harassment and abuse in violation of Title 15 United States Code section 1692d;

e.) The Defendant, in the communication attached hereto as Exhibit “A”, failed to include the notices required by 15 U.S.C. section 1692g(a)(5); said practice being violative of section 1692g(a)(5) and which practice also constitutes a false or misleading representation, in violation of Title 15 United States Code section 1692e and further constitutes an unfair practice, in violation of Title 15 United States Code section 1692f, and which further constitutes harassment and abuse in violation of Title 15 United States Code section 1692d.

f.) The Defendant, by mailing Exhibit “B” and Exhibit “C” to the Plaintiff at one week intervals, together with repeated attempts to contact the Plaintiff by telephone, all within the 30 day validation period under 15 U.S.C. § 1692g(a), engaged in a practice which overshadowed and contradicted a consumer debtor’s rights under sections 1692g(3), 1692g(4) and 1692g(5), and which thereby constituted a violation of said sections, and on account of which also engaged in a practice constituting a false or misleading representation, in violation of Title 15 United States Code section 1692e and further constituting an unfair practice, in violation of Title 15 United States Code section 1692f, and further constituting harassment and abuse in violation of Title 15 United States Code section 1692d;

g.) The Defendant, by permitting the correspondence attached hereto as Exhibit “B” to be sent over the signature of a person, who on information and belief, is not an attorney, but nonetheless on the letterhead of the law firm, and by permitting the correspondence attached hereto as Exhibit “C” to be sent without a signature, while both letters appear to originate from the “Collections” department, appears to have allowed non-lawyers in its offices to engage in the practice of law: to wit, debt collection under threat of legal action; said actions being a false or misleading representation, in violation of Title 15 United States Code section 1692e and further constituting an unfair practice, in violation of Title 15 United States Code section 1692f, and further constituting harassment and abuse in violation of Title 15 United States Code section 1692d;

h.) The Defendant engaged in the actions set forth in subparagraphs (a) through (g) intentionally and specifically in order to confuse the Plaintiff as to her rights under the FDCPA, as to the Plaintiff’s obligation to pay, and as to the Defendant’s legal authority to collect the debt, said practices constituting an unfair practice, in violation of Title 15 United States Code section 1692f, and further constituting harassment and abuse in violation of Title 15 United States Code section 1692d.

34.
Through its violations of the FDCPA as alleged in paragraph 33 hereof, the Defendant has willfully engaged in conduct which could reasonably be expected to abuse or harass a consumer debtor, in violation of Florida Statutes section 559.72(7).

35.
Further, the Defendant has willfully engaged in conduct which could reasonably be expected to abuse or harass a consumer debtor, in violation of Florida Statutes section 559.72(7), as follows:

a.) The Defendant, in the communication attached hereto as Exhibit “A”, referred to “the” judgment, when none in fact exists, which is abusive and harassing;

b.) The Defendant, in the communication attached hereto as Exhibit “A”, stated that if immediate payment was not made that “(i)f further collections efforts are necessary you will be liable for any costs incurred in such efforts, including interest and other collections costs”, engaged in a practice which has the capacity to mislead a consumer into believing that he or she would be liable for further collections costs, when in fact such costs (other than interest) could only be collected, if at all, upon an adverse judgment by a court of competent jurisdiction, when no such action was even pending or believed to be contemplated, which act is harassing and abusive;

c.) The Defendant, by mailing Exhibits “A”, “B” and Exhibit “C” to the Plaintiff at one week intervals, together with repeated attempts to contact the Plaintiff by telephone, all within a period of approximately two weeks, committed an act which was harassing and abusive;

d.) The Defendant, by permitting the correspondence attached hereto as Exhibit “B” to be sent over the signature of a person, who on information and belief, is not an attorney, but nonetheless on the letterhead of the law firm, and by permitting the correspondence attached hereto as Exhibit “C” to be sent without a signature, while both letters appear to originate from the “Collections” department, engaged in an act which is harassing and abusive.

36.
On account of the foregoing, the Plaintiff has retained the undersigned attorneys and has agreed to pay them a reasonable fee for their services.

37.
Due to the violations of Florida law by the Defendant as set forth above, the Plaintiff has been damaged, including sustaining mental anguish, despair, frustration, nausea, embarrassment, nervousness, anger, and loss of the capacity for the enjoyment of life, and is entitled to an award of damages and to declaratory and injunctive relief, as provided for under section 559.77 of the Florida Statutes.

WHEREFORE, Plaintiff prays that the Court grant the Plaintiff the following relief:

a) award Plaintiff damages pursuant to Florida Statutes section 559.77;

b) enter a declaratory judgment that the Defendant has violated the Florida Consumer Collection Practices Act;

c) enter a mandatory injunction requiring the Defendant to comply with the Florida Consumer Collection Practice Act;

d) award the attorneys for Plaintiff reasonable attorneys fees and costs incident to the bringing of this action;

e) award Plaintiff punitive damages pursuant to Florida Statutes section 559.77; and

f) grant such other and further relief as the Court deems just and proper.

COUNT THREE

UNFAIR AND DECEPTIVE ACTS

AND PRACTICES

Plaintiff re-alleges and readopts the allegations set forth in paragraphs 1 through 8 above as though fully set forth herein:

38.
Defendant is engaged in trade or commerce in the State of Florida and is therefore subject to the proscriptions of Florida Statutes section 501.201 et seq., known as the “Florida Deceptive and Unfair Trade Practices Act”.

39.
Plaintiff is a consumer and is therefore entitled to the protections of the Florida Deceptive and Unfair Trade Practices Act.

40.
Plaintiff is a “debtor” and a “consumer” as defined by Florida Statutes section 559.55(2).

41.
The Debt is a “consumer debt” as defined by Florida Statutes section 559.55(1) in that some or all of the Debt is an obligation allegedly incurred by the Plaintiff incident to the purchase of property or services which were primarily for personal, family or household purposes.

42.
The Defendant has communicated certain information to the Plaintiff, as set forth in paragraph 5 above, which acts constitute a “communication” as defined by Florida Statutes section 559.55(5).

43.
Defendant is engaged in the business of soliciting Consumer debts for collection or of collecting consumer debts and is therefore subject to section 559.55 et seq. of the Florida Statutes.

44.
Plaintiff is a consumer and a debtor and as such is one of the members of the class for whose benefit the Florida Consumer Collection Practices Act (Florida Statutes section 559.55 et seq.) was enacted.

45.
Plaintiff is a representative member of said class.

46.
The Plaintiff is a consumer as defined by section 1692a(3) of Title 15 of the United States Code.

47.
The Creditor is a creditor as defined by section 1692a(4) of Title 15 of the United States Code.

48.
The Debt is a debt as defined by section 1692a(5) of Title 15 of the United States Code.

49.
The Defendant is a debt collector as defined by section 1692a(6) of Title 15 of the United States Code.

50.
The Defendant, in the conduct of its business, uses one or more instrumentalities of interstate commerce or the mails.

51.
The principal purpose of the business of the Defendant is the collection of debts.

52.
In its business, the Defendant regularly collects or attempts to collect, directly or indirectly, debts owed or due another.

53.
The Defendant has violated the FDCPA. The violations include the following:

a.) The Defendant, in the communication attached hereto as Exhibit “A”, by demanding “immediate payment” on the account coupled with a threat of “further collections efforts” and expenses, overshadowed and contradicted the notices to the consumer required by 15 U.S.C. § 1692g(a), in violation thereof, and which practice also constitutes a false or misleading representation, in violation of Title 15 United States Code section 1692e and further constitutes an unfair practice, in violation of Title 15 United States Code section l692f, and which further constitutes harassment and abuse in violation of Title 15 United States Code section 1692d;

b.) The Defendant, in the communication attached hereto as Exhibit “A”, by urging a consumer to telephone the office of the Defendant, while demanding “immediate payment” on the account coupled with a threat of “further collections efforts” and expenses, engaged in a practice which has the capacity to mislead a consumer into telephoning to dispute a debt, which action would not preserve the validation rights of the consumer under 15 U.S.C. § 1692g(a)(3) and (4), in violation thereof, and which practice also constitutes a false or misleading representation, in violation of Title 15 United States Code section 1 692e and further constitutes an unfair practice, in violation of Title 15 United States Code section 1692f, and which further constitutes harassment and abuse in violation of Title 15 United States Code section 1692d;

c.) The Defendant, in the communication attached hereto as Exhibit “A”, by referring to “the” judgment, when none in fact exists, engaged in a practice which has the capacity to mislead a consumer into believing that a judgment had already been obtained, which practice constitutes a false or misleading representation, in violation of Title 15 United States Code section 1692e and further constitutes an unfair practice, in violation of Title 15 United States Code section 1 692f, and which further constitutes harassment and abuse in violation of Title 15 United States Code section 1692d;

d.) The Defendant, in the communication attached hereto as Exhibit “A”, by stating that if immediate payment was not made that “(i)f further collections efforts are necessary you will be liable for any costs incurred in such efforts, including interest and other collections costs”, engaged in a practice which has the capacity to mislead a consumer into believing that he or she would be liable for further collections costs, when in fact such costs (other than interest) could only be collected, if at all, upon an adverse judgment by a court of competent jurisdiction, when no such action was even pending or believed to be contemplated, said practice constituting a false or misleading representation, in violation of Title 15 United States Code section 1692e and further constituting an unfair practice, in violation of Title 15 United States Code section 1692f, and further constituting harassment and abuse in violation of Title 15 United States Code section 1692d;

e.) The Defendant, in the communication attached hereto as Exhibit “A”, failed to include the notices required by 15 U.S.C. section 1692g(a)(5); said practice being violative of section 1692g(a)(5) and which practice also constitutes a false or misleading representation, in violation of Title 15 United States Code section 1692e and further constitutes an unfair practice, in violation of Title 15 United States Code section 1692f, and which further constitutes harassment and abuse in violation of Title 15 United States Code section 1 692d.

f.) 
The Defendant, by mailing Exhibit “B” and Exhibit “C” to the Plaintiff at one week intervals, together with repeated attempts to contact the Plaintiff by telephone, all within the 30 day validation period under 15 U.S.C. § 1692g(a), engaged in a practice which overshadowed and contradicted a consumer debtor’s rights under sections 1692g(3), 1692g(4) and 1692g(5), and which thereby constituted a violation of said sections, and on account of which also engaged in a practice constituting a false or misleading representation, in violation of Title 15 United States Code section 1692e and further constituting an unfair practice, in violation of Title 15 United States Code section 1692f, and further constituting harassment and abuse in violation of Title 15 United States Code section l692d;

g.) 
The Defendant, by permitting the correspondence attached hereto as Exhibit “B” to be sent over the signature of a person, who on information and belief, is not an attorney, but nonetheless on the letterhead of the law finn, and by permitting the correspondence attached hereto as Exhibit “C”to be sent without a signature, while both letters appear to originate from the “Collections” department, appears to have allowed non-lawyers in its offices to engage in the practice of law: to wit, debt collection under threat of legal action; said actions being a false or misleading representation, in violation of Title 15 United States Code section 1692e and further constituting an unfair practice, in violation of Title 15 United States Code section 1692f, and further constituting harassment and abuse in violation of Title 15 United States Code section 1692d;

h.) The Defendant engaged in the actions set forth in subparagraphs (a) through (g) intentionally and specifically in order to confuse the Plaintiff as to her rights under the FDCPA, as to the Plaintiff’s obligation to pay, and as to the Defendant’s legal authority to collect the debt, said practices constituting an unfair practice, in violation of Title 15 United States Code section 1692f, and further constituting harassment and abuse in violation of Title 15 United States Code section 1692d.

54.
Through its violations of the FDCPA as alleged in paragraph 53 hereof, the Defendant has violated the FDCPA and the Defendant has willfully engaged in conduct which could reasonably be expected to abuse or harass a consumer debtor, in violation of Florida Statutes section 559.72(7).

55.
By violating the Fair Debt Collection Practices Act and the Florida Consumer Collection Act, as set forth herein, the Defendant has engaged in an unfair or deceptive act or practice. Further, the Defendant has engaged in acts and practices which are themselves unfair, unconscionable or deceptive, in violation of the Florida Deceptive and Unfair Trade Practices Act, to wit:

a.) The Defendant, in the communication attached hereto as Exhibit “A”, referred to ““judgment, when none in fact exists, which is abusive and harassing;

b.) The Defendant, in the communication attached hereto as Exhibit “A”, stated that if immediate payment was not made that “(i)f further collections efforts are necessary you will be liable for any costs incurred in such efforts, including interest and other collections costs”, engaged in a practice which has the capacity to mislead a consumer into believing that he or she would be liable for further collections costs, when in fact such costs (other than interest) could only be collected, if at all, upon an adverse judgment by a court of competent jurisdiction, when no such action was even pending or believed to be contemplated, which act is unfair, unconscionable or deceptive;

c.) The Defendant, by mailing Exhibits “A”, “B” and Exhibit “C” to the Plaintiff at one week intervals, together with repeated attempts to contact the Plaintiff by telephone, all within a period of approximately two weeks, committed an act which was unfair, unconscionable or deceptive;

d.) The Defendant, by permitting the correspondence attached hereto as Exhibit “B” to be sent over the signature of a person, who on information and belief, is not an attorney, but nonetheless on the letterhead of the law firm, and by permitting the correspondence attached hereto as Exhibit “C” to be sent without a signature, while both letters appear to originate from the “Collections” department, engaged in an act which is unfair, unconscionable or deceptive.

56.
On account of its violations of the Florida Deceptive and Unfair Trade Practices ‘Act, the Plaintiff has retained the undersigned attorneys and has agreed to pay them a reasonable fee for their services.

57.
Due to the violations of Florida law by the Defendant as set forth above, the Plaintiff has been damaged, including sustaining mental anguish, despair, frustration, nausea, embarrassment, nervousness, anger, and loss of the capacity for the enjoyment of life, and is entitled to an award of damages and to declaratory and injunctive relief, as provided for under section 501.211 of the Florida Statutes.

WHEREFORE, Plaintiff prays that the Court grant the Plaintiff the following relief:

a) award Plaintiff damages pursuant to Florida Statutes section 501.211(2);

b) enter a declaratory judgment to the effect that the Defendant has engaged in unfair and deceptive trade acts and practices, in violation of the Florida Deceptive and Unfair Trade Practices Act, pursuant to Florida Statutes section 501.211(1);

c) enter a prohibitive injunction enjoining the Defendant from further violations of the Florida Deceptive and Unfair Trade Practices Act;

d) award Plaintiff reasonable attorneys fees and costs incident to the bringing of this action, pursuant to Florida Statutes section 501.211;

e) grant such other and further relief as the Court deems just and proper.

Segment “B”

Sample Interrogatories

PLAINTIFF’S NOTICE OF PROPOUNDING INTERROGATORIES

Plaintiff, ______________________ pursuant to Rule 1.340 of the Florida Rule of Civil Procedure, hereby requests that the Defendant, __________________________ answer under oath the following interrogatories in writing, within forty-five (45) days, in accordance with the applicable Florida Rules of Civil Procedure.

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished along with the complaint.

WHALEN, McHALE & CONSIDINE

301 Clematis Street, Suite 200

West Palm Beach, FL 33401

(407) 655-1200

Counsel for Plaintiff

By:______________________

TIMOTHY L. WHALEN

FLORIDA BAR NO. 386898

INTERROGATORIES

1.
State the names, business addresses and job titles or capacities of the officer, employees or agents answering or providing any information used to answer each interrogatory.

2.
State the correct legal name of your organization.

3.
State the names, aliases, job title, business address and business telephone numbers, date of initial employment and date of and reason for termination of employment (if applicable) of each of your employees who contacted plaintiff.

4.
State in detail, with dates and techniques employed, all steps taken by the defendant to ensure that the debt which was being collected was properly and legally owed. Identify by full name each person who took such steps and each person to whom said person spoke or corresponded with and the substance of the conversation or correspondence.

5.
Has the defendant ever received from the plaintiff any communication, either verbally or in writing? If so describe in detail such communication.

6.
Does the Defendant provide training to its attorneys, paralegals and employees involved in the collection of consumer accounts?

a.
If so, describe the training content, timing and duration.

b.
If so, list and identify all documents and audio or visual materials used in such training.

c.
If so, identify each person involved within the past three years in providing such training.

7.
Identify and list any documents regularly employed by defendant to chronicle its methods, techniques and policies employed in the collection of consumer accounts, including but not limited to records of correspondence, telephone conversations and other communications, with the Plaintiff, the creditor or any other person.

8.
Identify and list any advertising materials, or other promotional materials, employed by the Defendant over the past three years and delivered to actual or prospective customers of the Defendant, which describe the policies and methods of the defendant in collecting debts, its rate of success or which otherwise describes the business experience, reputation or general character of the Defendant in the collection of debts.

9.
Is Exhibit A to the complaint a letter prepared from a form or a form letter?

A.
If the answer is yes, state the total number of persons to whom said letter was sent in the past three years.

10.
Describe fully any systems or practices defendant maintains or operates to record contacts of its employees with consumers or third parties in connection with the collection of consumer accounts, and defendant’s policies for the proper operation of such system.

11.
Identify, list and describe each document known to defendant which is related to the account of plaintiff.

12.
State the names and addresses of defendant’s liability insurers for the last three years and the dates of coverage, type, policy numbers of each liability insurance policy. Identify each and every policy, if any, does or may provide coverage for the acts complained of in this lawsuit, the limits of said policy, the insurer, and whether or not said insurer has been given notice of this lawsuit and whether or not said insurer is defending under a reservation of rights.

13.
Identify and describe in detail each claim made under each liability insurance policy in the last three years, including the date of claim, claim number, the subject of the claim, the status of the claim, the resolution of the claim, and any amounts paid under each policy.

14.
Identify the date, time, type (e.g. letter, telephone call), witnesses to or participants in, and the substance of each contact with a person other than plaintiff made in connection with the collection of plaintiff’s account, including but not limited to contacts with the creditor and with the plaintiff or any member of the plaintiff’s family.

15.
Identify and describe all present and past contracts or agreements between defendant and the creditor on whose behalf defendant is collecting the alleged debt from Plaintiff and give the date of the initial contract or agreement with said creditor.

16.
Describe the terms oiany agreement between defendant and the creditor, on whose behalf defendant is collecting the alleged debt, pursuant to which defendant sought to collect this account from plaintiff. If you claim that said contract gives you the right to bring suit on behalf of the creditor, identify precisely and by page, paragraph and sentence where said right is stated, if said agreement is in writing.

17.
Describe any business, other than the collection of consumer accounts, in which defendant now engages or in the past has engaged.

18.
List and explain all the abbreviations and code words, letters, numerals, or symbols regularly used by defendant in its records or collection activities.

19.
With regard to the debt allegedly owed by the plaintiff, itemize the amount of each portion of the debt and the authority therefore. If the communication provided by you to the Plaintiff alleges that attorneys fees are or may be recoverable, identify by page, paragraph and sentence of any agreement with the Plaintiff the exact wording that you claim provide such a claim for attorney s fees.

20.
Describe in detail all procedures utilized by the defendant. to avoid violation of the Fair Debt Collection Practices Act and the collection practices act of any state in which the Defendant conducts business, including but not limited procedures designed to avoid errors.

21.
Identify all memoranda, correspondence, employee records or other documents documenting events or instances of compliance or non-compliance of the Defendant or its employees with the Fair Debt ,Collection Practices Act or the collection practices act of any state.

22.
Identify by caption, court, civil action number and result all lawsuits filed against the defendant alleging violations of the Fair Debt Collection Practices Act or the collection practices act of any state for the past ten years.

Under oath I hereby
state that the above answers are true and correct. By

STATE OF ________________

COUNTY OF_______________

The foregoing instrument was acknowledged before me this _________day of _____________________________ 2004, by ____________________________ who is personally known to me or who has produced (type of identification) as identification and who did take an oath.

IN WITNESS WHEREOF, I have hereunto set my hand and official seal, in the County and State last aforementioned, this ____ day of __________, 2004.

[Seal]


_____________________________________________


Notary Public, State of __________________________


Commission No._______________________________


My commission expires:_________________________

REOUEST FOR PRODUCTION OF DOCUMENTS

Plaintiff, _______________________, pursuant to Rule 1.350 of the Florida Rules of Civil Procedure, hereby requests that Defendant, ______________________ produce the documents described in Part III hereof, separated category by category, for inspection and copying, in accordance with the Florida Rules of Civil Procedure and provide a written response to this request.

I.
INSTRUCTIONS:

1.
The production of documents requested herein shall be made at the office of WHALEN McHALE & CONSIDINE, 301 Clematis Street, Suite 200, West Palm Beach, Florida 33401, or such other place and time as is mutually agreed upon by counsel.

2.
You are required, pursuant to the Florida Rules of Civil Procedure to serve a written response to this Request for the Production of Documents, answering or objecting to each category of documents herein requested to be produced and identifying each document as to which you claim a privilege.

3.
If you believe that any of the documents sought by this Request for the Production of Documents is subject to a claim of privilege, then produce so much as is not objected to, specify that part of each request as to which you object, and set forth the specific basis for your claim of privilege concerning the information you refuse to give, including a statement identifying the nature of the document withheld, the date and subject matter of the document, the name of the person for whom the document was intended, and the name of any person listed to receive a copy thereof.

4.
Each document produced in response to this Request shall be produced in the order requested in its original file folder (or a copy thereof), and each file folder shall be identified by listing the individual (and position) and the department from whose files the file folder was produced.

5.
If any document is responsive to a Request for Production and is in your control, but is not in your possession or custody, identify the person or persons with possession or custody.

6.
Without limitation of the term “control” as used in the preceding instruction, a document is deemed to be in your control if you have the right to secure the document or a copy thereof from another person or from a public or private entity having actual possession or custody thereof.

7.
If any document was, but is no longer, in your possession or subject to your control, state what disposition was made of it, by whom, and the date or dates or approximate date or dates on which such disposition was made, and why.

II.
DEFINITIONS:

1.
As used herein, “you” means the person to whom this Request for Production is directed, including its officers, directors, agents and employees.

2.
As used herein, “document” or “record” has the full extent of its meaning as provided by the Florida Rules of Civil Procedure and includes the original (or, if the information called for cannot be provided as to the original, then each and every copy, duplicate and reproduction) of any medium upon which or from which intelligence or information can be recorded or received, including letters, telegrams, telexes, TWX’s, memoranda, notes, sound recordings, legal instruments, declarations, filings, drafts, plans, diagrams, pictures, circulars, announcements, manuals, brochures, publications, statistical records, desk calendars, appointment books, diaries, computer print-outs, data processing program libraries, data processing in put and output, computer memories, microfilm, accounts, journals, ledgers, bills, canceled checks, invoices, financial statements, purchase orders, checks, receipts and the like, whether handwritten, typed, printed, punched, coded, tape recorded, photographed, or otherwise reproduced and each and every copy, duplicate, draft, reproduction, prior draft, excerpt, note and summary of, or prepared from, any of the foregoing which is not identical to the original due to corrections, alterations, notations, initials, deletions, marginal markings, underscoring, conformation or indication of routing or otherwise.

3.
Agency means any federal, state, local or foreign regulatory authority, including the United States Coast Guard, OSHA, and any other entity responsible for documenting and investigating the incident made subject of the Plaintiffs’ Complaint.

III.


DOCUMENTS TO BE PRODUCED:

1.
All documents which relate to the existence of alleged debt of the Plaintiff, which is the subject of this Complaint, and to the collection thereof.

2.
With respect to the collection activities of the Defendant, all documents incident thereto and naming, identifying or concerning the Plaintiff.

3.
All training materials used by the Defendant for the instruction of Defendant’s agents and employees regarding the Fair Debt Collection Practices Act which were employed by the Defendant at any time from January 1, 1994 to the date hereof.

4.
All training materials used by the Defendant for the instruction of Defendant’s agents and employees regarding the Florida Consumer Collection Practices Act which were employed by the Defendant at. any time from January 1, 1994 to the date hereof.

5.
All form letters, form memoranda, and other form documents used by the Defendant in its debt collection activity over the previous three (3) years.

6.

All documents between the Defendant and any other debt collector regarding the plaintiff and the collection of the plaintiff’s debt.

7.

An organizational chart of the Defendant showing its operating structure.

8.

All correspondence, contracts, memoranda and other documents between the Defendant and the creditor in whose name the Defendant was attempting to collect the alleged debt from the Plaintiff, which concerned the Plaintiff’s alleged debt, and collection activities with respect thereto, including any contracts between Defendant and said creditor.

9.

Copies of any Complaint filed against the Defendant in any state alleging violations of the Fair Debt Collection Practices Act or the debt collection practices act of any state.

10.
Policies of insurance and declarations pages covering the Defendant for violation of the Fair Debt Collection Practices Act or the debt collection practices act of any state.

11.
The names, positions and responsibilities of all attorneys and employees of the Defendant engaged in the collection of debts such as the alleged debt owed by the Plaintiff.

12.
All reports regarding the Plaintiff sent to or received from the creditor in whose name the Defendant was seeking to collect the alleged debt from Plaintiff.

13.
All memoranda, reports and documentation of the Defendant regarding the use of its collection notices and collections’ efforts from the period commencing January 1, 1993 through the present date, whether or not directly identifying the Plaintiff.

14.
Copies of any orders, consent decrees, or settlement agreements between the Defendant and any government agency, including but not limited to the Federal Trade Commission, concerning the Defendant’s debt collection activities, which were effective at any time during the previous three (3) year period.

15.
All reports, memoranda, instruction, manuals and other documents of the Defendant surveying the number of notices and contacts sent by the Defendant in the three (3) years preceding the date hereof.

16.
All operation manuals and similar documents used by the Defendant in its debt collection activities which were employed by the Defendant at any time from January 1, 1994 to the date hereof.

17.
All documents relating to the maintenance of procedures by the Defendant to avoid any violation of the Fair Debt Collection Practices Act or the debt collection practices act of any state, or to avoid errors with respect thereto, which were employed by the Defendant at any time from January 1, 1994 to the date hereof.

18.
All documents evidencing a contractual or reporting relationship relating to the Defendant’s association with a consumer reporting agency, if any, at any time from January 1, 1994 to the date hereof.

19.
All documents relating to the Defendant’s procedures to provide verification of the alleged debt which were employed by the Defendant at any time from January 1, 1994 to the date hereof.

20.
Samples of all postcards and/or envelopes used by the Defendant in its collection practices which were employed by the Defendant at any time from January 1, 1994 to the date hereof.

21.
copies of compensation agreements between the Defendant and any employee or independent contractor collecting debts on behalf of the Defendant, including but not limited to persons in the Defendant’s collections department, but limited to any compensation arrangement wherein an employee or independent contractor is compensated, in whole or in part, on the basis of the amounts collected through their efforts.

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished along with the complaint.

WHALEN McHALE & CONSIDINE

301 Clematis Street, Suite 200

West Palm Beach, FL 33401

(407) 655-1200

Counsel for Plaintiff

By:________________________

TIMOTHY L. WHALEN

FLORIDA BAR NO. 386898

