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SUBJECT MATTER AND APPELLATE JURISDICTION


The basis for subject matter jurisdiction in the bankruptcy appellate panel is found under 11 USC 8001.

ISSUE  PRESENTED / STANDARDS OF REVIEW


TEC RESOURCES, LLC / TEC PIPELINE, LLC, hereinafter “TEC” was lessee to Howard C. and Shirley Good, hereinafter “the Goods.” The leased property was clearly articulated in the Goods’ adversary proceeding in the lower court. The Goods contended they were the de facto and de jure owners of the leased property citing O.S. 52, § 570.10 as TEC’s obligation to pay. After TEC failed to make payments to the Goods as required under O.S. 52, § 570.10, the lease cancelled as a matter of law. See Uniform Commercial Code, Section 2A-103. See also, Oklahoma Commercial Code, Section 12A-2A-103(b). Pretending TEC had a present right, counsel for TEC sought bankruptcy protection and TEC eventually sold TEC’s putative lease interest to a third party. The Goods adversary petition for relief was mishandled in the court below. Terrence L. Michael’s order dismissing the Goods’ adversary proceeding is a non sequitur in the context of the undisputed law cited by the Goods and the un-rebutted affidavits of the  Goods. Mr. Michael apparently deemed it appropriate to place the burden of proof on the Goods to prove that TEC was out of compliance with controlling law by failing to make payments.

STATENT OF THE CASE


The Goods leased an oil and gas lease October 30, 1995 to Thermal Energy Corp., identified  as  all of Section 36-28N-R15E;SE, E/2 NE, W/2 NW NE, SE NW NE, W/2  OF Section 35-28N-15E;SE NE, S. 20 acres of Lot 1, NW 10.03 ACRES Lot 1 S., 5 acres of the NE 10 acres of Lot 1 of Section 2 T27N, Range 15 E containing 1395 acres, recorded in Book 633, page 667, 668. TEC defaulted on the lease. Under Title 52, 570-10 of the Oklahoma Oil and Gas Statutes there was a lack of payment to the royalty owners exceeding the time prescribed under statute. A lease in default reverts back to the lessor as a matter of law. The Goods objected to TEC selling an instrument which the record shows was in default. The lease entitled Howard C. and Shirley Good to gross proceeds, and when TEC was paying, Howard C. and Shirley Good were paying for “production fees of pipelines” suggesting Howard C. and Shirley Good had a working interest.  The lease dated October 30, 1995, specifies “gross proceeds.”  The court was noticed that the practice of  exacting “fees of pipelines” from Howard C. and Shirley Good, contrary to the lease requirement of payment based on “gross proceeds,” constitutes producing gas under false pretenses. The gross proceeds of record amounted to about four thousand dollars, ($4,000.00) each day. Howard C. and Shirley Good’s part, being three-sixteenth’s (3/16) was not paid, rendering the lease void. Howard C. and Shirley Good requested the court compel the return their lease property interest.  TEC’s lease was in indisputably in default for lack of payment to Howard C. and Shirley Good warranting summary judgment. The core, undisputed and of record fact was: TEC had failed to make lease payments to Howard C. and Shirley Good for a period of longer than ninety (90) days. TEC’s agents knew the lease was in default when TEC sold the lease to third party Amvest Oil & Gas. The  Goods’ request for just compensation was disregarded warranting Howard C. and Shirley Good receiving return of twenty-five percent, (25%) of the lease recorded in book 633, page 677, and 688, Nowata County.

ARGUMENT


TEC undeniably defaulted on a lease depriving TEC of any present right and interest. The court below disregarded facts and law to deny the Goods’ claim.

CONCLUSION


The cause of justice and proper administration of law requires reversing the order of the court below and remanding with instruction to enter summary judgment for the Goods.

RELIEF  SOUGHT


Return of twenty-five percent, (25%) of the lease recorded in book 633, page 677, and 688, Nowata County to Howard C. and Shirley Good.

Prepared and submitted by: ___________________________________________




           Howard C. Good

Shirley Good

CERTIFICATE OF SERVICE


I, Shirley Good, certify that ____________________I mailed a true and correct copy of the above and foregoing appellant’s opening brief via first class mail to:

Neal Tomlins

2100 South Utica Avenue, Suite 300

Tulsa, Oklahoma 74114






____________________________







Shirley Good

ADDENDUM

§12A-2A-103.

(b) "Cancellation" occurs when either party puts an end to the lease contract for default by the other party.

Oklahoma Statute Title 52, Chapter 13A, Section 570.10

A. All proceeds from the sale of production shall be regarded as separate and distinct from all other funds of any person receiving or holding the same until such time as such proceeds are paid to the owners legally entitled thereto. Any person holding revenue or proceeds from the sale of production shall hold such revenue or proceeds for the benefit of the owners legally entitled thereto. Nothing in this subsection shall create an express trust.

B. Except as otherwise provided in this section:

1. Proceeds from the sale of oil or gas production from an oil or gas well shall be paid to persons legally entitled thereto:

a. commencing not later than six (6) months after the date of first sale, and

b. thereafter not later than the last day of the second succeeding month after the end of the month within which such production is sold.

2. Notwithstanding paragraph 1 above, royalty proceeds from the sale of gas production from an oil or gas well remitted to the operator pursuant to subsection B of Section 570.4 of this title shall be paid to persons legally entitled thereto:

a. commencing not later than six (6) months after the date of first sale, and

b. thereafter not later than the last day of the third succeeding month after the end of the month within which such production is sold; provided, however, when proceeds are received by the operator in its capacity as a producing owner, the operator may pay the royalty share of such proceeds to the royalty interest owners legally entitled thereto at the same time that it pays the royalty proceeds received from other producing owners for the same production month, but not later than the last day of the third succeeding month after the end of the month within which such production was sold.

3. a. Proceeds from production may be remitted to the persons entitled to such proceeds annually for the twelve (12)months accumulation of proceeds totaling at least Ten Dollars ($10.00) but less than One Hundred Dollars($100.00). Amounts less than Ten Dollars ($10.00) maybe held but shall be remitted when production ceases or by the payor upon relinquishment of payment responsibility.

b. Proceeds totaling less than One Hundred Dollars($100.00) but more than Twenty-five Dollars ($25.00)shall be remitted monthly if requested by the person entitled to the proceeds. Amounts less than Ten Dollars ($10.00) shall be remitted annually if requested by the person entitled to the proceeds.

c. Before proceeds greater than Twenty-five Dollars($25.00) may be accumulated, payor shall provide notice to the person owning interest as defined in Section570.2 of this title, entitled to such proceeds that there is an option to be paid monthly for proceeds greater than Twenty-five Dollars ($25.00). Such notice to the person shall also provide directions for requesting monthly payment, and constitutes notice to all heirs, successors, representatives, and assigns of the person.

4. Any delay in determining the persons legally entitled to proceeds from production caused by unmarketable title shall not affect payments to persons whose title is marketable.

C. 1. A first purchaser that pays or causes to be paid proceeds from production to the producing owner of such production or, at the direction of the producing owner, pays or causes to be paid royalty proceeds from production to:

a. the royalty interest owners legally entitled thereto, or

b. the operator of the well, shall not thereafter be liable for such proceeds so paid and shall have thereby discharged its duty to pay those proceeds on such production.

2. A working interest owner that pays or causes to be paid royalty proceeds from production to:

a. the royalty interest owners legally entitled thereto, or

b. the operator of the well, shall not thereafter be liable for such proceeds so paid and shall have thereby discharged its duty to pay those proceeds on such production.

3. An operator that pays or causes to be paid royalty proceeds from production, received by it as operator, to the royalty interest owners legally entitled thereto shall not thereafter be liable for such proceeds so paid and shall have thereby discharged its duty to pay those proceeds on such production.

4. Where royalty proceeds are paid incorrectly as a result of an error or omission, the party whose error or omission caused the incorrect royalty payments shall be liable for the additional royalty proceeds on such production and all resulting costs or damages incurred by the party making the incorrect payment.

D. 1. Except as otherwise provided in paragraph 2 of this subsection, where proceeds from the sale of oil or gas production or some portion of such proceeds are not paid prior to the end of the applicable time periods provided in this section, that portion not timely paid shall earn interest at the rate of twelve percent (12%) per annum to be compounded annually, calculated from the end of the month in which such production is sold until the day paid.

2. a. Where such proceeds are not paid because the title thereto is not marketable, such proceeds shall earn interest at the rate of six percent (6%) per annum to be compounded annually, calculated from the end of the month in which such production was sold until such time as the title to such interest becomes marketable. Marketability of title shall be determined in accordance with the then current title examination standards of the Oklahoma Bar Association.

b. Where marketability has remained uncured for a period of one hundred twenty (120) days from the date payment is due under this section, any person claiming to own the right to receive proceeds which have not been paid because of unmarketable title may require the holder of such proceeds to interplead the proceeds and all accrued interest into court for a determination of the persons legally entitled thereto. Upon payment into court the holder of such proceeds shall be relieved of any further liability for the proper payment of such proceeds and interest thereon.

E. 1. Except as provided in paragraph 2 of this subsection, a first purchaser or holder of proceeds who fails to remit proceeds from the sale of oil or gas production to owners legally entitled thereto within the time limitations set forth in paragraph 1 of subsection B of this section shall be liable to such owners for interest as provided in subsection D of this section on that portion of the proceeds not timely paid. When two or more persons fail to remit within such time limitations, liability for such interest shall be shared by those persons holding said proceeds in proportion to the time each person held such proceeds.

2. When royalty proceeds on gas production are remitted pursuant to subsection B of Section 570.4 of this title:

a. A first purchaser that causes such proceeds to be received by the operator or by a producing owner in the well for distribution to the royalty interest owner legally entitled thereto within the first month following the month in which such production was sold shall not be liable for interest on such proceeds.

b. A producing owner receiving royalty proceeds that causes such proceeds to be received by the royalty interest owner legally entitled thereto or by the operator for distribution to the royalty interest owner legally entitled thereto not later than the end of the first month following the month in which proceeds for such production was received by the producing owner from the purchaser shall not be liable for interest on such proceeds.

c. An operator receiving royalty proceeds that causes such proceeds to be received by the royalty interest owner legally entitled thereto, not later than the end of the first month following the month in which proceeds for such production was received by the operator from the purchaser or producing owner shall not be liable for interest on such proceeds.

d. Liability for interest provided in subsection D of this section shall be borne solely by the person, or persons, failing to remit royalty proceeds within the time limitations set forth in subsection B of this section. When two or more persons fail to remit within such time limitations, liability for such interest shall be shared by such persons in proportion to the time each person held such proceeds.

F. Nothing in this section shall be construed to impair or amend existing or future contractual rights provided for in gas balancing agreements or other written agreements which expressly provide for the taking, sharing, marketing or balancing of gas or the proceeds therefrom. Any proceeds to be paid pursuant to any such agreement shall not commence to earn interest until the sooner of the time provided in such agreement for the payment of such proceeds or ninety (90) days from the date of the depletion of the well. Nothing herein shall be deemed to alter or limit the payment of royalty proceeds as provided in the Production Revenue Standards Act.
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