IN THE SUPREME COURT OF THE STATE OF WASHINGTON

Arthur E. Hart,




)







)


 petitioner,



)







)

vs.





)
No. __________







)

Sheriff’s name,



)







)


respondent of prohibition,

)







)

Judge’s name,




)







)


respondent on quo warranto.

)







)


Arthur E. Hart’s  petitions in this original action for this Supreme Court’s emergency injunctive and declaratory relief in the form of this court’s order prohibiting xxx, Sheriff of xxxxx county from removing Arthur E. Hart from the property located at (address) and removing (name of judge) from office – authority Washington State Court Rules, rule 16.2

First proposition:  Washington Superior Courts were correct to rule and determine in Amalgamated Transit Union Local 587 v. State, 142 Wash.2d 183, 11 P.3d 762 (Wash. 10/26/2000), In re Proceedings of King County for Foreclosure of Liens for Delinquent Real Property Taxes for Years 1978, 46 Wash. App. 1039 (Wa.App. 01/26/1987), Barr v. Interbay Citizens Bank of Tampa, 96 Wash. 2d 692, 635 P.2d 441 (Wa. 10/29/1981), and Wheeler v. Birch, 27 Wash. 2d 325, 178 P.2d 331 (Wa. 03/10/1947), that the jurisdictional question can be raised at any time. This Supreme Court is noticed: Arthur E. Hart raised the jurisdictional question in the court below; the court below disregarded the jurisdictional challenge leaving Arthur E. Hart exposed to a seven hundred xxxx thousand dollar void judgment.

Second proposition: Arizona has abolished joint and several liability. Joint and several liability has been abolished in Arizona excepting where degrees of fault have been apportioned.  Each defendant is liable only for the amount of damages allocated to that defendant in direct proportion to that defendant's percentage of fault, and a separate judgment shall be entered against the defendant for that amount.  To determine the amount of judgment to be  entered  against each (1998) 192   Ariz.182, 962 P.2d 909.  The trier  of fact must determine and apportion relative degrees of fault of all parties and non-parties, Zuern By and Through Zuern v. Ford Motor Co. (App. div.2 1996) 188 Ariz. 486, 937 P.2d 676, review granted, review dismissed, motion denied 190 Ariz. 574, 951 P.2d 449. The court must apportion fault between all wrongdoers, Hutcherson v. City of Phoenix (App. div. 1 1996) 188 Ariz. 183, 933 P.2d 1251, review granted in part, denied in part, vacated 192 Ariz. 51, 961 P.2d 449.  This Supreme Court is noticed: in the underlying judgment which threatens to literally rob Arthur E. Hart of homestead, the so-called judgment was joint and several liability.

Third proposition: Evidence must be entered on the record in support of the claim for the judgment to be valid. (I believe you found some Arizona authorities for this). 
Fourth Proposition: The United States Supreme Court was correct in ruling that statements of counsel in brief  or in argument are not facts before the court. See UNITED STATES v. LOVASCO (06/09/77)  431 U.S. 783, 97 S. Ct. 2044, 52 L. Ed. 2d 752,  GONZALES v. BUIST. (04/01/12) 224 U.S. 126, 56 L. Ed. 693, 32 S. Ct. 463, HOLT v. UNITED STATES. (10/31/10) 218 U.S. 245, 54 L. Ed. 1021, 31 S. Ct. 2,  and  TELEPHONE CASES. DOLBEAR v. AMERICAN BELL TELEPHONE COMPANY. MOLECULAR TELEPHONE COMPANY V. AMERICAN BELL TELEPHONE COMPANY. AMERICAN BELL TELEPHONE COMPANY V. MOLECULAR TELEPHONE COMPANY. CLAY COMMERCIAL TELEPHONE COMPANY V. AMERICAN BELL TELEPHONE COMPANY. PEOPLE’S TELEPHONE COMPANY V. AMERICAN BELL TELEPHONE COMPANY. OVERLAND TELEPHONE COMPANY V. AMERICAN BELL TELEPHONE COMPANY. (PART TWO THREE) (03/19/88) 126 U.S. 1, 31 L. Ed. 863, 8 S. Ct. 778.  This Supreme Court is noticed: In the matter of W. Claire Bolding versus Robert S. Miles, the trial court regarded Ms. Bolding’s cousel, William C. Chevaillier’s statements as testimony.

Fifth proposition: A void judgment is not void when ruled void by a court; a void judgment is void ab initio. If the trial court was without subject matter jurisdiction of defendant's case, his conviction and sentence would be void ab initio. See Patton v. Diemer (1988), 35 Ohio St.3d 68, 518 N.E.2d 941.

Sixth proposition: The Superior Courts of Washington were correct in ruling and determining that: Court held that a quiet title action, not an action to vacate the judgment, was the appropriate means for the grantee of a judgment debtor to clear the title of land sold under a void judgment. Krutz, 25 Wash. at 572-74, 577-78. In Krutz, the judgment and subsequent sheriff's sale were void for improper service. Krutz, 25 Wash. at 566-78. The court stated that the grantee, who purchased from the judgment debtor, was not a party to the prior judgment and could not have brought a motion to vacate the void judgment. Krutz, 25 Wash. at 566-78. Similarly, Mueller, having an interest in the property as the purchaser from Griffin's estate, made a collateral attack on the validity of the sheriff's sale through this quiet title action. If a motion to relieve a party from judgment is based on mistake, inadvertence, excusable neglect, newly discovered evidence or irregularity in obtaining the judgment, it must be made within a year of the judgment's entry. CrR 7.8(b). A motion based on a void judgment or "{a}ny other reason justifying relief from the operation of the judgment" may be brought within a reasonable time. CrR 7.8(b)(5); State v. Clark, 75 Wn. App. 827, 830, 880 P.2d 562 (1994). A judgment is void when the court does not have personal or subject matter jurisdiction, or "lacks the inherent power to enter the order involved." Petersen, 16 Wash. App. at 79 (citing Bresolin, 86 Wash. 2d at 245; Anderson, 52 Wash. 2d at 761) (additional citation omitted). A trial court has no discretion when faced with a void judgment, and must vacate the judgment "whenever the lack of jurisdiction comes to light." Mitchell v. Kitsap County, 59 Wash. App. 177, 180-81, 797 P.2d 516 (1990) (collateral challenge to jurisdiction of pro tem judge granting summary judgment properly raised on appeal) (citing Allied Fidelity Ins. Co. v. Ruth, 57 Wash. App. 783, 790, 790 P.2d 206 (1990)). As discussed above, since the judgment is void, this collateral attack through the quiet title action was proper. A challenge to a void judgment can be brought at any time. Matter of Marriage of Leslie, 112 Wash. 2d 612, 618-19, 772 P.2d 1013 (1989) (citing John Hancock Mut. Life Ins. Co. v. Gooley, 196 Wash. 357, 370, 83 P.2d 221 (1938) (additional citation omitted); CR 60(b)(5). A trial court's decision to grant or deny a motion to vacate a default judgment is generally reviewed for an abuse of discretion.; however, a court has a nondiscretionary duty to vacate a void judgment. Hartn, 62 Wash. App. at 478; In re Marriage of Markowski, 50 Wash. App. 633, 635, 749 P.2d 754 (1988); Brickum Inv. Co. v. Vernham Corp., 46 Wash. App. 517, 520, 731 P.2d 533 (1987). A motion to vacate under CR 60(b)(5) “may be brought at any time" after entry of judgment. Lindgren v. Lindgren, 58 Wash. App. 588, 596, 794 P.2d 526 (1990), review denied, 116 Wash. 2d 1009, 805 P.2d 813 (1991); see also Brenner v. Port Bellingham, 53 Wash. App. 182, 188, 765 P.2d 1333 (1989) ("motions to vacate under CR 60(b)(5) are not barred by the 'reasonable time' or the 1-year requirement of CR 60(b)"). Void judgments may be vacated regardless of the lapse of time. In re Marriage of Leslie, 112 Wash. 2d 612, 618-19, 772 P.2d 1013 (1989). Consequently, not even the doctrine of aches bars a party from attacking a void judgment. Leslie, 112 Wash. 2d at 619-20. Brenner provides a striking example of how meaningless the passage of time is in the context of a void judgment. There, a default judgment was entered in 1969 condemning all interests in certain real property and vesting title in the Port of Bellingham. In 1985, Brenner sued the Port for damages resulting from the condemnation action and alleged in part that the Port had tailed to satisfy the statutory requirements of service by publication. The trial court denied Brenner's motion for summary judgment, ruling that the Port's error was merely an irregularity and, thus, voidable under CR 60(b)(1) rather than void under CR 60(b)(5). The trial court also found that Brenner had failed to move to vacate the judgment within a reasonable time as required by CR 60(b)(1). 53 Wash. App. at 185. The Court of Appeals reversed, holding that the Port's failure to strictly comply with the requirements of service by publication meant the court had no jurisdiction over Brenner when it entered the 1969 judgment condemning her interest in the property. Recognizing that a default judgment entered without valid service is void and may be vacated at any time, the court remanded the case to the trial court with instructions to vacate the 16-year-old judgment. 53 Wash. App. at 188. In the present case, the trial court expressly found Allstate's service of process was defective. "Proper service of the summons and complaint is essential to invoke personal jurisdiction over a party, and a default judgment entered without proper jurisdiction is void." Markowski, 50 Wash. App. at 635-36; see also Mid-City Materials. Inc. v. Heater Beaters Custom Fireplaces, 36 Wash. App. 480, 486, 674 P.2d 1271 (1984). Because a party may move to vacate a void judgment at any time (Leslie, 112 Wash. 2d at 618-19), the trial court erred by finding that Khani failed to bring his motion within a reasonable time. Further, as discussed in detail below, the trial court's finding that Khani had actual notice of the default judgment through the DOL notice is irrelevant on these facts. More significantly, the trial court erred by denying Khani's motion because it failed to fulfill its nondiscretionary duty to vacate a void judgment. See Hartn, 62 Wash. App. at 478; Markowski, 50 Wash. App. at 635. Thus, the trial court's order must be reversed and the case remanded with instructions to vacate the default judgment and quash the writ of garnishment. See Leslie, 112 Wash. 2d at 618 (a vacated judgment has no effect, and the parties' rights are left as though the judgment had never been entered).  A void judgment is always subject to collateral attack. Bresolin v. Morris, 86 Wash. 2d 241, 245, 543 P.2d 325 (1975). A void judgment must be vacated whenever the lack of jurisdiction comes to light. Mitchell v. Kitsap Cy., 59. Wash. App. 177, 180-81, 797 P.2d 516 (1990). "A void judgment may be attacked collaterally as well as directly. It is entitled to no consideration whatever in any court as evidence of right, Kizer v. Caufield, 17 Wash. 417, 49 P. 1064. A void judgment is defined in Dike v. Dike, 75 Wash. 2d 1, 7, 448 P.2d 490 (1968). These historical rules are set against the fact that the law of reopening estates is derived from the law of vacating judgments. In re Jones' Estate, 116 Wash. 424, 426, 199 P. 734 (1921). With the advent of CR 60, additional justifications upon which to reopen an estate may exist. Specifically, CR 60(b)(4) allows the court to vacate a judgment procured through '{f}raud . . . , misrepresentation, or other misconduct of an adverse party.' CR 60(b)(4). Of course, a 'void' judgment is also unenforceable. CR 60(b)(5). CR 60 also contain a catchall provision, which permits the court to vacate a judgment for '{a}ny other reason justifying relief from the operation of the judgment.' CR 60(b)(11). It is true that, under CR 60(b)(5), a court may vacate a void judgment at any time. A judgment is void if entered by a court without jurisdiction. In re Marriage of Ortiz, 108 Wn.2d 643, 649, 740 P.2d 843 (1987). Where the judgment was procured fraudulently so that it was void and its invalidity appeared on the face of the record so that either on the Henkles' or on the commissioner's own motion, the court commissioner had the power to vacate the void judgment without notice to McCormick. Morrison v. Berlin,. the court commissioner did not manifestly abuse his discretion here. State v. Scott. Assuming the judgment to be void, the primary question is: Have they such right? There is no question but that a court has inherent power to purge its records of void judgments. It may do so of its own motion. It must be conceded that a party to the record, adversely affected by a void judgment, may have the judgment vacated as a matter of right -- and this without a showing of a meritorious defense. Hole v. Page, 20 Wash. 208, 54 P. 1123; Batchelor v. Palmer, 129 Wash. 150, 224 P. 685. The parties to the record (the Pumneas) in this case, however, are not adversely affected by the judgment in question. For they have parted with their interest in the property, and the judgment has been satisfied. An order vacating the judgment would affect their rights or liabilities in no manner whatsoever. As to them it is 'functus officio, wherefore the question of the legality or illegality of its obtention is a mere abstraction with which it is no part of the business of appellate courts to deal.' Davis v. Blair, 88 Mo.App. 372.

Seventh proposition:  Arizona superior courts have correctly ruled and determined: A judgment is void on its face and is subject to collateral attack unless court has jurisdiction of the subject matter, of the persons in involved in the litigation, and to render the particular judgment given, Hallford v. Industrial Commission (1945) 63 Ariz. 40, 159 P.2d 305.  A court must have jurisdiction of the subject matter and if it has not jurisdiction, court's judgment may be collaterally attacked, Vargus v. Greer (1943) 60 Ariz. 110, 131 P.2d 818.  Lack of jurisdiction over subject matter can be raised at any time, Kelly v. Kelly (1975) 24 Ariz. App. 582, 540 P.2d 201. 

Eighth proposition:  Arizona superior courts have correctly ruled and determined that where parties are not in receipt of notice of a hearing for determination, due process rights have been violated and the putative judgment is facially void: Jurisdiction of parties and subject matter is essential to a valid judgment, and court must have jurisdiction to enter the particular judgment,  Van Ness v. Superior Court of State in and for Maricopa County (1950 69 Ariz. 362, 213 P.2d 899.  A judgment is void on its face and is subject to collateral attack unless court has jurisdiction of the subject matter, of the persons involved in the litigation, and to render the particular judgment given, Hallford v. Industrial Commission (1945) 63 Ariz. 40, 159 P2.d 305. Trial court had no jurisdiction over person of defendant, who was never served with summons and complaint, who never appeared in the declaratory judgment action and who only filed notice requesting copies of all minute entries and documents long after trial; therefore, judgment as to such defendant was void, American Nat. Fire Ins. Co. v. Esquire Labs of Arizona, Inc. (App.1985) 143 Ariz. 512 694 P.2d 800. Once existence of personal jurisdiction is appropriately challenged, party asserting jurisdiction as burden of establishing it,  Lycoming Division of Avco Corp. v. Superior Court of Maricopa County, (1974) 22 Ariz. App 150, 524 P.2d 1323.

Ninth propostion:  The Texas superior court was correct to rule in Prieto Bail Bonds v. State of Texas, 994 S.W. 2d 316, 1999 (Tex) that without the required oaths on file, one can not be either a de facto or de jure judge.  This court is noticed: In the underlying “judgment” poised to deprive Arthur E. Hart of homestead, the so-called judge, xxxx Kamin was not of oath.

Tenth proposition:   When rule providing for relief from void judgments is applicable, relief is not discretionary matter, but is mandatory, Orner v. Shalala,  30 F.3d 1307, (Colo. 1994). See also, Thomas, 906 S.W.2d at 262 (holding that trial court has not only power but duty to vacate a void judgment). 

Eleventh proposition: When jurisdiction is challenged, the party claiming that the court has jurisdiction has the legal burden to prove that jurisdiction was conferred upon the court through the proper procedure. Otherwise, the court is without jurisdiction. Whenever a party denies that the court has subject-matter jurisdiction, it becomes the duty and the burden of the party claiming that the court has subject matter jurisdiction to provide evidence from the record of the case that the court holds subject-matter jurisdiction.  Bindell v City of Harvey, 212 Ill.App.3d 1042, 571 N.E.2d 1017 (1st Dist. 1991) ("the burden of proving jurisdiction rests upon the party asserting it.").  Until the plaintiff submits uncontroversial evidence of subject-matter jurisdiction to the court that the court has subject-matter jurisdiction, the court is proceeding without subject-matter jurisdiction. Loos v American Energy Savers, Inc., 168 Ill.App.3d 558, 522 N.E.2d 841(1988)("Where jurisdiction is contested, the burden of establishing it rests upon the plaintiff.").  The law places the duty and burden of subject-matter jurisdiction upon the plaintiff.  Should the court attempt to place the burden upon the defendant, the court has acted against the law, violates the defendant's due process rights, and the judge has immediately lost subject-matter jurisdiction.

Twelvth proposition:  Where judge willfully accedes to fraud, the judgment obtained by fraud is void and the judge is individually culpable. The Court in Yates v. Village of Hoffman Estates, Illinois, 209 F.Supp. 757 (N.D. Ill. 1962) held that "not every action by a judge is in exercise of his judicial function. ... it is not a judicial function for a judge to commit an intentional tort even though the tort occurs in the courthouse. This Supreme Court is noticed: xxxxx Ward? Willfully, intelligently committed fraud relative to the altered record made in the underlying case.
Notice to the court


I am being irreparably harmed by (Washington law firm) actions to take away my home.


I and other defendants petition to vacate the void Arizona judgment but were refused access to court there. Our petition to vacate was not answered and no court would act in accordance with the rule of law to vacate the void judgment.


After the void judgment was domesticated in Washington, we petitioned to vacate that void judgment but encountered (judge x) who refused to adjudicate questions of lack of oath, violation of joint and several liability laws of Arizona, and lack of evidence in the Arizona judgment. 


Judge x, openly lied about the contents of the record made in the Arizona case which showed that we were victimized by a summary judgment in an ex parte meeting between Frisbee and Kamin where we were not in receipt to notice regarding the non-hearing for the determination.








__________________________









Arthur E. Hart

STATE OF WASHINGTON

 
   INDIVIDUAL ACKNOWLEDGMENT

COUNTY OF __________



   


Before me, the undersigned, a Notary Public in and for said County and State on this ____ day of ________, 2003, personally appeared __________________________ to me known to be the identical person who executed the within and foregoing instrument and acknowledged to me that he executed the same as his free and voluntary act.


Given under my hand and seal the day and year last above written.

My commission expires __________






________________ Notary Public
Conclusion and remedy sought


This Supreme Court’s verification that underlying judgment is facially void, unworthy of domesticated into Washington and xxxxxxx judge’s fraud relating to records, warrants (1). Vacating the void judgment number xxxxxxx, county, Washington, (2). This court’s order prohibiting (name of sheriff) from taking any action to remove Arthur E. Hart from the property legally described as (give legal description), (3). Order the sheriff of xxxx, County to vacate the sheriff’s sale of  the identified property, and (4). Removing (judge’s name) from office for reason of public corruption.

Prepared and submitted by: ______________________________






Arthur E. Hart

Certificate of mailing


I, Arthur E. Hart, certify that April____, 2003, I mailed a true and correct copy of the above and foregoing response via first class mail to:

One copy for sheriff

One copy to judge

One copy to Frisbee

One copy to Washington attorneys






______________________________







    Arthur E. Hart

