COURT OF APPEALS, STATE OF COLORADO

Appeals court address

Address 2

Plaintiffs-Appellants: Eldon Gold and Grace Gold

Defendant-Appellee: STATE BANK OF WILEY

Eldon Gold and Grace Gold, Pro Se



Case No. 01 CA (number)

8988989898

89898989898

(719) 8989898989

APPELLANTS RULE 57 MOTION FOR DECLARATORY JUDGMENT

Appeal from District Court of Otero County

Honorable M. Jon Kolomitz, District Judge

Case Number 01CV088

BRIEF IN SUPPORT


Eldon Gold and Grace Gold collaterally attacked a judgment which the record verifies is facially void. The record made in 01 CV 037 verifies that Prowers County Case number 87 CV 64 consolidated with 87 CV 119 is void on its face. The pleadings in Otero County case number 01 CV  037 verify that Eldon Gold did not have notice and opportunity prior to summary judgment being awarded against Eldon Gold in the Prowers County judgments. (Grace Gold was not part of the suit.) The record made in Otero County case number 01 CV 037 verifies that the Prowers County judgments are void: The Prowers County court had subject matter jurisdiction  only to transfer the cases to Otero County. Failing that, the Prowers County court proceeded in clear absence of jurisdiction. Its judgment in 87 CV 64 consolidated with 87 CV 119 is facially void. In Otero County case number 01 CV 037, Grace Gold pleaded without dispute aggrieved party status: property was taken from Grace Gold which Grace Gold owned individually and segregated from the property of Eldon Gold. After the Gold’ suit was brought in Otero County where Eldon and Grace Gold live, where the “judgment” was allegedly domesticated, and where property was taken to satisfy the judgment, Larry Stutler, a Prowers County official,  presumed jurisdiction to order Eldon and Grace Gold to dismiss their Otero County collateral attack. Mr. Stutler used threat of imprisonment inconsistent with guidelines for dealing with ‘hobbyist litigators” as articulated by the Tenth Circuit in 

Dipenda and Werner, infra.  After eight months of breach of oath and duty as  articulat-

ed in C.R.C.P. 60 et seq., M. Jon Kolomitz, acting under mere color of law, dismissed the
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 Gold’ collateral attack. It was from this “judgment” of M. Jon Kolomitz that Eldon and Grace Gold appealed pleading that this appellate court lacks power to examine the merits of Prowers County Case number 87 CV 64 consolidated with 87 CV 119 and that the judgment of M. Jon Kolomitz, and Prowers County Case number 87 CV 64 consolidated with 87 CV 119 is facially void and must be vacated by this court as a matter of law.   Eldon and Grace Gold submitted their opening brief; however, counsel for appellee with notice and opportunity have failed or refused to answer thereby confession the averments in pleadings of Eldon and Grace Gold.

PRAYER FOR RELIEF



The order of M. Jon Kolomitz must be vacated as a matter of law with remand to the lower court for determination of amount and apportionment of damages.

Prepared and submitted by: __________________________________





Eldon Gold

Grace Gold





CERTIFICATE OF SERVICE


I certify that on the ________ day of May, 2002, I served the above and foregoing appellants’ motion for a declaratory judgment by mailing a true and correct copy via first class mail to:

John S. Lefferdink

P.O. Box 110

Lamar, Colroado 81052






  _____________________________








Eldon Gold
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COURT OF APPEALS, STATE OF COLORADO

Appeals court address

Address 2

Plaintiffs-Appellants: Eldon Gold and Grace Gold

Defendant-Appellee: STATE BANK OF WILEY

Eldon Gold and Grace Gold, Pro Se



Case No. 01 CA (number)

C / O P.O. Box 292

Wiley, Colorado 81092

(719) 829-4457

ORDER


Whereas this court finds that it has subject matter jurisdiction under authority of Colorado Court Rules, Rule 57; and whereas Eldon Gold and Grace Gold, appellants in the above styled appeal have established that the judgment in the under lying case as well as Prowers County judgment in case number 87 CV 64 consolidated with 87 CV 119 are void. Prowers County judgment in case number 87 CV 64 consolidated with 87 CV 119 are declared void and vacated and Eldon and Grace Gold are instructed to enter the vacation of Prowers County judgment in case number 87 CV 64 consolidated with 87 CV 119 in the Prowers County Court. The matter is remanded to the Otero County court, first for determination of damages, then for the convening of a jury to determine exemplary damages.

________________




______________________________

      date






For the appellate court
