IN THE  CIRCUIT COURT OF CHICOT COUNTY ARKANSAS

Guy Moon, an individual,


)







)


plaintiff,



)







)


v.




) 
No. CIV 2003-60-2







)

Roger D. Hensley, an individual

)

Charles F. Poole, an individual, and

)





Fred W. Hensley, an 
individual,

)







)


defendants.



)

Guy Moon moves this court under authority of Arkansas Court Rules, rule 60 c(4) for vacation of this court’s September 11th 2003 ruling for reason that fraud was practiced in obtaining the summary judgment order.

Brief in support


1. First Fraud on the court: David F. Gillison, Jr., in Gillison’s June 24th 2003 statement committed fraud by concealment in Gillison’s article numbered as 7. Gillison fraudulently states, “ In that lawsuit, Guy Moon, Jr. alleged a breach of fiduciary duties by the officers of the corporation in making such sale. This litigation was ultimately decided in favor of the officers of the corporation and against Guy Moon, Jr.”  Gillison succeeded in tricking, deceiving, and manipulating this court by concealing that Chicot Chancery No.: E-96-14-2 resolved by interlocutory order the indelible fact that the stockholders sale giving rise to the defendants’ claim of title was void.  This court is noticed: It is wholly immaterial that trustees of the corporation were not held accountable.  This finding was (a). accomplished by fraud practiced by Bill Holloway and John Lewis concealing  Robert C. Vittitow’s order finding the shockholder’s sale was illegal from the appeallate court, and (b). The Vittitow interlocutory order finding the stockholders sale illegal was neither appealed via interlocutory appeal nor reversed collaterally in the appeal. Robert C. Vittitow’s order declaring the stockholders sale illegal is res judicata.  Robert C. Vittitow cannot explain how the defendants acquired good title based on a void and illegal sale. David F. Gillison, Jr. cannot explain how the defendants acquired good title based on a void and illegal sale. “Steve” Tisdale cannot explain how the defendants acquired good title based on a void and illegal sale. 


2.Second fraud on the court:  David F. Gillison, Jr., in Gillison’s June 24th 2003 statement committed fraud by deception in Gillison’s article numbered as 9. Gillison fraudulently states, “No action was ever taken by Guy Moon, Jr. to prevent such sale by way of injunctive relief, no did he ever file an objection to the sale prior to or at the meeting of the corporate shareholders, nor did he make a written demand for payment of the fair market value of this shares pursuant to the provisions of Ark. Code Ann. §4-26-904.”  Gillison had actual knowledge that Robert C. Vittitow’s order clearly shows that Guy Moon was not required to object because the stockholders sale was illegal. ((See attached order)). Robert C. Vittitow cannot explain why this arrogated nonsense of Gillison in direct contempt of Judge Vittitow’s order was material to these proceedings. David F. Gillison, Jr. cannot explain cannot explain why this arrogated nonsense of Gillison in direct contempt of Judge Vittitow’s order was material to these proceedings. . “Steve” Tisdale cannot explain why this arrogated nonsense of Gillison in direct contempt of Judge Vittitow’s order was material to these proceedings. 


3. Third fraud on the court: Gillison, based on his other frauds, commits fraud in article numbered 4 of  Gillison’s June 24th 2003 affidavit by falsely stating, “The Plaintiff, Guy Moon (sometimes known as Guy Moon, Jr. ), does not now and has never been a record title holder of the land which is the subject of this lawsuit.” Robert C. Vittitow has no explanation for why Guy Moon, legitimate successor in the chain of title is not the equitable, de facto, and de jure owner of the property which is the res  of this controversy where Robert C. Vittitow has actual knowledge that the only instrument which allegedly broke the chain of title was the result of an illegal stockholders sale.  David F. Gillison, Jr. has no explanation for why Guy Moon, legitimate successor in the chain of title is not the equitable, de facto, and de jure owner of the property which is the res  of this controversy where Robert C. Vittitow has actual knowledge that the only instrument which allegedly broke the chain of title was the result of an illegal stockholders sale.  “Steve” Tisdale has no explanation for why Guy Moon, legitimate successor in the chain of title is not the equitable, de facto, and de jure owner of the property which is the res  of this controversy where Robert C. Vittitow has actual knowledge that the only instrument which allegedly broke the chain of title was the result of an illegal stockholders sale. 


4. Fourth fraud on the court: Robert C. Vittitow has actual knowledge via the on record, undisputed testimony of Guy Moon, that the defendants in this case committed fraud by falsifying documents for the purpose of obtaining government money under false pretenses to, in effect, pay for the property purchased in the illegal stockholders sale.

Memorandums of law

Memorandum of law in support of the point of law that a void judgment cannot operate


5. Appellee's attempted service of process was defective. Even if appellant was aware of the 1988 proceeding, the Arkansas Supreme Court has "made it clear that actual knowledge of a proceeding does not validate defective service of process." Green v. Yarbrough, 299 Ark. 175, 771 S.W.2d 760 (1989); Wilburn v. Keenan Companies, Inc., 298 Ark. 461, 768 S.W.2d 531 (1989); Tucker v. Johnson, 275 Ark. 61, 628 S.W.2d 281 (1982). Accordingly, the trial court erred in refusing to vacate the default judgment which had been entered based upon the defective service. Because no notice sufficient to satisfy due process was obtained, the 1988 judgment was Void judgments have no legal effect. Davis v. Office of Child Support Enforcement, 322 Ark. 352, 357, 908 S.W.2d 649, 652 (1995) (citing Rankin v. Schofield, 81 Ark. 440, 98 S.W. 674 (1905)). They are worthless; no rights can be obtained from them and all proceedings founded upon them are equally worthless.  Therefore, all subsequent orders, garnishments, attempts at revival, any and all actions flowing from the 1988 judgment are also void The majority holds that the trial court properly "concluded that the objection raised by the appellant to the default judgment had been waived." Appellant's objection was that the trial court had no jurisdiction to enter the default judgment. While I agree that it is possible for a party to waive the defense of personal jurisdiction, see Arkansas Dep't of Human Servs. v. Farris, 309 Ark. 575, 832 S.W.2d 482 (1992), I find no authority, and the majority cites none, for its proposition that personal jurisdiction is waived by a failure to appear in an action. If anything, appellant preserved his defense by failing to appear. The majority cites Raymond v. Raymond, 343 Ark. 480, 36 S.W.3d 733 (2001), to support its reasoning that the Arkansas Supreme Court would find that the facts of this case merely show a failure to prove service. Yet both the majority and the dissenting opinions in Raymond require that we hold the trial court lacked jurisdiction over the appellant and that the default judgment is void The Raymond majority explained it simply. Service of valid process is necessary to give a court jurisdiction over a defendant.  A summons is necessary to satisfy due process requirements.  Statutory service requirements, being in derogation of common-law rights, must be strictly construed and compliance with them must be exact.  Proceedings conducted where the attempted service was invalid renders judgments arising therefrom void ab initio.  Even actual knowledge of a proceeding does not validate defective process.  The dissent's reasoning in Raymond also supports that the case at bar be reversed.  at 489, 36 S.W.2d at 738 (Imber, J., dissenting). Rules 12(b)(5) and 12(h)(1) of the Rules of Civil Procedure clearly set forth the procedure for raising an insufficiency-of-service-of-process defense.  (citing Sublett v. Hipps, 330 Ark. 58, 63, 952 S.W.2d 140 (1997)). Where a defendant believes that the trial court lacks personal jurisdiction over him because of insufficient service of process, he may take one of three actions to preserve that defense: (1) he may file a motion to dismiss the complaint against him for failure to obtain service of process; (2) he may file a responsive pleading in which he asserts the defense of insufficient service; or (3) he may simply choose not to appear or to contest jurisdiction.  (emphasis added). Therefore, the trial court's decision that appellant's objection had been waived is clearly erroneous as a matter of law. The majority's reference to "the intermittent reliance on the judgment" has no effect on the trial court's lack of jurisdiction to enter a default judgment in this case. Even a writ of scire facias cannot breathe life into a void judgment: The legal effect of a judgment on a scire facias, where judgments remain without process or satisfaction, is to remove the presumption of payment arising from lapse of time. It adds nothing to the validity of the former judgment, but simply leaves it as it was when rendered. The scire facias is dependent for its legal existence upon a valid judgment; without it, the whole proceeding, by scire facias, is a nullity. It is, therefore, perfectly immaterial to the merits of this case whether the defendants appeared to the writ of scire facias or not. Pile et al. 9 Ark. 336, 4 Eng. 336 (1849). Because the original default judgment is void due to lack of service, I would reverse and remand with instructions to vacate the 1988 judgment and all garnishments and orders entered pursuant to it. Adams v. Nationsbank, 74 Ark.App. 384, 49 S.W.3d 164 (Ark.App. 07/05/2001).  A void judgment or decree is a mere nullity, and has no force, either as evidence or by way of estoppel. The holding that a void judgment may be attacked collaterally was reaffirmed in Chester v. Arkansas State Board of Chiropractic Examiners, 245 Ark. 846, 435 S.W.2d 100 (1968).  A judgment rendered without jurisdiction is void. Cloman v. Cloman, 229 Ark. 447, 316 S.W.2d 817 (1958). ARCP Rule 58 states: "[a] judgment or decree is effective only when so set forth and entered as provided in Rule 79(a)." The comment to this rule points out that the date of entry, as opposed to the date of rendition, is the effective date for appeal purposes. However, the date of entry is not controlling in the present case because death extinguished the jurisdiction of the court. It is not necessary to appeal from a void order because it never became effective. A void order is subject to collateral attack. Pendergist v. Pendergist, 267 Ark. 1114, 593 S.W.2d 502 (1980).  As a final argument, Daniel asserts that laches prevents Diane from petitioning to set aside the divorce decree, at least, by the time Diane signed the decree. In support of this contention, he cites Self v. Self, 319 Ark. 632, 893 S.W.2d 775 (1995), for its statement that laches "has been applied in numerous cases where one party has obtained an invalid divorce and remarried, but the first spouse then waits too long under the facts of the particular case to assert her right to have the void judgment vacated." Id. at 636. However, Self may be easily distinguished, in that the initial divorce decree in Self was held to be merely voidable; in the instant case, the decree was void ab initio. Certainly, when the May 12, 1997 decree was filed, the 120-day period under Rule 4(i) had passed, and as discussed in detail above, the reconciliation agreement did nothing to validate the service under the Rule. Thus, Daniel's attempt to invoke laches as a defense is misplaced because the trial court had no jurisdiction or authority to hear the cases in the first place. Raymond v. Raymond, 343 Ark. 480, 343 Ark. 480, 36 S.W.3d 733, 36 S.W.3d 733 (Ark. 02/01/2001). A judgment rendered without notice to the parties is void; when there has been no proper service and, therefore, no personal jurisdiction over the defendants in a case, any judgment is void ab initio. Once the judgment in Mississippi was found to have been rendered without jurisdiction over the defendants, such judgment was void; it was as though suit had never been brought and there was no impediment to bringing the suit where personal jurisdiction over the defendants could be had; a void judgment amounts to nothing and has no force as res judicata. A void judgment amounts to nothing and has no force as res judicata." Arkansas State Highway Commission v. Coffelt, 301 Ark. 112, 782 S.W.2d 45 (1990). Where there is no valid charging instrument, and yet the defendant is convicted in a court of limited jurisdiction, there is a void judgment of conviction in the court of limited jurisdiction; a void judgment cannot provide valid notice for a subsequent proceeding in circuit court. The circuit court ruled that appellant appealed to circuit court from a conviction in municipal court for third degree battery and, as a result, had notice in the de novo circuit court hearing of the charge from which he appealed. We cannot uphold the conviction on that basis. The conviction of a person for a crime with which he was never charged constitutes a clear violation of the right to due process. Allen v. State, 310 Ark. 384, 838 S.W.2d 346 (1992). When there is no valid charging instrument, and yet the defendant is convicted in a court of limited jurisdiction, there is a void judgment of conviction in the court of limited jurisdiction. A void judgment cannot provide valid notice for a subsequent proceeding in circuit court. Rector v. State, 6 Ark. 187 (1845). Thus, the conviction in municipal court, if void, would not have provided notice of the charge in circuit court. James Phillip HAGEN v. STATE of Arkansas 864 S.W.2d 856 November 08, 1993. An erroneous judgment subject to direct attack does not impair its effect as res judicata; a void judgment, however, amounts to nothing and has no force as res judicata. The parties agree that an erroneous judgment subject to direct attack does not impair its effect as res judicata; a void judgment, however, amounts to nothing and has no force as res judicata. See Selig v. Barnett, 233 Ark. 900, 350 S.W.2d 176 (1961). This continued requirement of the showing of a meritorious defense to a void judgment now impresses us as somewhat inconsistent with our following the rule stated in McDonald v. Fort Smith Western R. Co., 105 Ark. 5, 150 S.W. 135, to permit a judgment to be disregarded as void on collateral attack. See Anderson v. Walker, 228 Ark. 113, 306 S.W.2d 318. If a judgment can be disregarded on collateral attack, there is no sound reason why it should not be set aside on direct attack. The appellee first contends that the appellant is pursuing the wrong remedy, in that he should have brought an action under the statute to vacate the judgment after the expiration of the term. Ark. Stat. Ann. 29-506 (Repl. 1962). We have held, however, that the statute does not apply to a void judgment. State v. West, 160 Ark. 413, 254 S.W. 828 (1923). The question then is whether the order rendered by the State Board of Chiropractic Examiners was void. Since we consider the answer to that question to be definitely in the affirmative on one point raised, there is no necessity to discuss other arguments advanced by appellant in support of his. We hold that the instrument was void because the hearing was held on Sunday. Dr. Kern E. CHESTER v. ARKANSAS STATE BOARD OF CHIROPRACTIC EXAMINERS 435 S.W.2d 100 December 23, 1968.

Memorandum of law in support of the point of law that 

a void judgment is not void when declared void but is void ab initio


6. If the trial court was without subject matter jurisdiction of defendant's case, his conviction and sentence would be void ab initio. See Patton v. Diemer (1988), 35 Ohio St.3d 68, 518 N.E.2d 941.

Memorandum of law in support of the point of law that party seeking to vacate a void judgment is invoking the ministerial powers of the court / courts lack judicial discretion when it comes to vacating void judgments

7. When rule providing for relief from void judgments is applicable, relief is not discretionary matter, but is mandatory, Orner v. Shalala,  30 F.3d 1307, (Colo. 1994). See also, Thomas, 906 S.W.2d at 262 (holding that trial court has not only power but duty to vacate a void judgment).  For other authorities concurring, see Allied Fidelity Ins. Co. v. Ruth, 57 Wash. App. 783, 790,  790 P.2d 206 (1990),Bd. of Revision (2000), 87 Ohio St.3d 363, 368, Carter v. Fenner, 136 F.3d 1000, 1005 (5th Cir. 1998), Chavez v. County of Valencia, 86 N.M. 205, 521 P.2d 1154 (1974), Cincinnati School Dist. Bd. of Edn. v. Hamilton Cty, Cleveland Electric Illuminating Company v. Finesilver, No. 69363 (Ohio App. Dist.8 04/25/1996), In re Marriage of Markowski, 50 Wash. App. 633, 635, 749 P.2d 754 (1988); Brickum Inv. Co. v. Vernham Corp., 46 Wash. App. 517, 520, 731 P.2d 533  (1987), In re: Thomas, 906 S.W.2d at 262, In re: Weaver Constr., 190 Colo. at 232, 545 P.2d at 1045, Leen, 62 Wash. App. at 478, Lubben v. Selective Serv. Sys. Local Bd. No. 27, 453 F.2d 645, 649, (1st Cir. 1972),Mitchell v. Kitsap County, 59 Wash. App. 177, 180-81, 797 P.2d 516 (1990), Moore v. Packer, 174 N.C. 665, 94 S.E. 449, 450, Orner v. Shalala,  30 F.3d 1307, (Colo. 1994), Patton v. Diemer (1988), 35 Ohio St.3d 68 Roller v. Holly, 176 U.S. 398, 409, Small v. Batista, 22 F. Supp.2d 230, 231 (S.D.N.Y. 1998), Wright & A. Miller, FEDERAL PRACTICE AND PROCEDURE, (1973) ,Civil § 2862.

Memorandum of law in support of the point of law that fraud deprives 

the court of subject matter jurisdiction rendering all the court’s

rulings, determinations, and orders based on the fraud void:

8. Obviously a judgment, though final and on the merits, has no binding force and is subject to collateral attack if it is wholly void for lack of jurisdiction of the subject matter or person, and perhaps for excess of jurisdiction, or where it is obtained by extrinsic fraud. [Citations.]" (7 Witkin, Cal. Procedure, supra, Judgment, § 286, p. 828.); Although it has been held, by analogy to section 473a, that such motions should be made within one year from the date the judgment sought to be set aside was rendered, this time limitation does not apply where the judgment is based on a fraudulent return. (Washko v. Stewart, supra, p. 318; Richert v. Benson Lbr. Co., supra, p. 677.); A void judgment which includes judgment entered by a court which lacks jurisdiction over the parties or the subject matter, or lacks inherent power to enter the particular judgment, or an order procured by fraud, can be attacked at any time, in any court, either directly or collaterally, provided that the party is properly before the court, Long v. Shorebank Development Corp., 182 F.3d 548 ( C.A. 7 Ill. 1999); A void judgment is one that has been procured by extrinsic or collateral fraud, or entered by court that did to have jurisdiction over subject matter or the parties, Rook v. Rook, 353 S.E. 2d 756, (Va. 1987); A void judgment or order is one that is entered by a court lacking jurisdiction over the parties or the subject matter, or lacking the inherent power to enter the particular order or judgment, or where the order was procured by fraud, In re Adoption of E.L.,  733 N.E.2d 846, (Ill.App. 1 Dist. 2000); Void judgments generally fall into two classifications, that is, judgments where there is want of jurisdiction of person or subject matter, and judgments procured through fraud, and such judgments may be attacked directly or collaterally,  Irving v. Rodriquez,  169 N.E.2d 145, (Ill.app. 2 Dist. 1960); Void order which is one entered by court which lacks jurisdiction over parties or subject matter, or lacks inherent power to enter judgment, or order procured by fraud, can be attacked at any time, in any court, either directly or collaterally, provided that party is properly before court,  People ex rel. Brzica v. Village of Lake Barrington, 644 N.E.2d 66 (Ill.App. 2 Dist. 1994).

Conclusion

This court, Robert C. Vittitow, has a non-discretionary duty to vacate this court’s September 11th 2003 order.  This isn’t about who must now pay to warranty the deficient deed of  Roger D. Hensley,  Charles F. Poole,  and Fred W. Hensley.  This isn’t about private business organizations being embarrassed by an amateur litigator.  This isn’t about whether Roger D. Hensley,  Charles F. Poole,  and Fred W. Hensley are going to miss their game preserve that was unlawfully obtained from Guy Moon. This isn’t even about the equitable claims of Guy Moon. This pleading has a sole purpose of establishing whether courts of Arkansas have license to commit fraud by willfully acceding to fraud.

Prepared and submitted by: ________________________________





   Guy Moon





   2982 Levee Road





   Eudora, Arkansas 71640





   (870) 355-4565

Certificate of service

I, Guy Moon, certify that September ____, 2003, I mailed a true and correct copy of the above and forgoing motion to vacate to:

Stephen Tisdale

P.O. Box 610

Eudora, Arkansas 71640

Mike Beebe

323 Center Street

Little Rock, Arkansas 72201







_________________________________








Guy Moon
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