IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF OKLAHOMA

In re:





)







)

Stephen Paul Wallace,


) 
Case No. 02-CV-614H(J)

dba Wallace Real Estate Company

)


dba  River Oaks Associates


)
Case No. 02-00073-M

dba Wallace Investments


)
Northern District Bankruptcy Court







)
 Chapter 7

Debtor,


)





)
Case No. 01-19481-TS

Wallace, Stephen P., appellant,

)
Western District Bankruptcy Court







)
Chapter 11

v.





)







)

Trustee: Pat Malloy



)

Trust Company of Oklahoma et al. 

)



Appellee.


)

Federal Rules of Civil Procedure, rule 60(b)(4) motion to vacate 

Brief in support

1. The bankruptcy court for the Western District of Oklahoma wanted subject matter jurisdiction to proceed with bankruptcy number 01-19481-TS.  Fraud was practiced to acquire jurisdiction in the bankruptcy court for the Western Federal District of Oklahoma. Michael H. Freeman and Michael Paul Kirshner,  with an  ulterior motive of aiding and abetting Ron Saffa in a scheme of fraud, submitted a false document to the court with the intention that the court rely on the false document to the detriment of Stephen Paul Wallace. See exhibit “A.”  Freeman and Kirshner knew that the bankruptcy court for the Western District of Oklahoma lacked jurisdiction: Freeman and Kirshner knew that Stephen Paul Wallace was not domiciled in the Western District of Oklahoma for the required 180 days. See exhibit “B.”  Freeman and Kirshner machinated a materially false address for the purpose of converting substantial properties in which Stephen Paul Wallace had a beneficial interest. Freeman and Kirschner had knowledge that Stephen Paul Wallace had already conferenced three times with Tulsa attorney Robert Todd. Mr. Todd, owner of Green Country Bankruptcy was preparing a chapter 13 filing for Stephen Paul Wallace with the assistance of Robert Mitchell. Ron Saffa, perceiving loss of control over the estimated thirty million dollars of property in the res of the bankruptcy, machinated intervention through Freeman and Kirschner. Once Freeman and Kirshner had interfered with Stephen Paul Wallace’s ability to shepherd the assets of trust property, Freeman, Kirshner, and Saffa took a free hand in a scheme of self-dealing and depriving Stephen Paul Wallace of income from the trust. Western district bankruptcy number 01-19481-TS was void  ab initio and all collaterals, orders, judgments, sales, transfers, costs and fees are void as well being built on the shifting sand of deceit.  In example: Freeman and Kirschner apparently altered the transcript of the October 24th  2001, hearing.  The audio tape of the October 24th  2001 hearing would confirm criminal conduct and conspiracy to defraud the bankruptcy court and Stephen Paul Wallace. The audio tape of the October 24th 2001 hearing has been sealed without explanation.

Memorandums of law

2. In support of the point of law that fraud deprives the court of subject matter jurisdiction rendering all the court’s rulings, determinations, and orders void: Obviously a judgment, though final and on the merits, has no binding force and is subject to collateral attack if it is wholly void for lack of jurisdiction of the subject matter or person, and perhaps for excess of jurisdiction, or where it is obtained by extrinsic fraud. [Citations.]" (7 Witkin, Cal. Procedure, supra, Judgment, § 286, p. 828.); Although it has been held, by analogy to section 473a, that such motions should be made within one year from the date the judgment sought to be set aside was rendered, this time limitation does not apply where the judgment is based on a fraudulent return. (Washko v. Stewart, supra, p. 318; Richert v. Benson Lbr. Co., supra, p. 677.); A void judgment which includes judgment entered by a court which lacks jurisdiction over the parties or the subject matter, or lacks inherent power to enter the particular judgment, or an order procured by fraud, can be attacked at any time, in any court, either directly or collaterally, provided that the party is properly before the court, Long v. Shorebank Development Corp., 182 F.3d 548 ( C.A. 7 Ill. 1999); A void judgment is one that has been procured by extrinsic or collateral fraud, or entered by court that did to have jurisdiction over subject matter or the parties, Rook v. Rook, 353 S.E. 2d 756, (Va. 1987); A void judgment or order is one that is entered by a court lacking jurisdiction over the parties or the subject matter, or lacking the inherent power to enter the particular order or judgment, or where the order was procured by fraud, In re Adoption of E.L.,  733 N.E.2d 846, (Ill.App. 1 Dist. 2000); Void judgments generally fall into two classifications, that is, judgments where there is want of jurisdiction of person or subject matter, and judgments procured through fraud, and such judgments may be attacked directly or collaterally,  Irving v. Rodriquez,  169 N.E.2d 145, (Ill.app. 2 Dist. 1960); Void order which is one entered by court which lacks jurisdiction over parties or subject matter, or lacks inherent power to enter judgment, or order procured by fraud, can be attacked at any time, in any court, either directly or collaterally, provided that party is properly before court,  People ex rel. Brzica v. Village of Lake Barrington, 644 N.E.2d 66 (Ill.App. 2 Dist. 1994); 



3. In support of the point of law that courts are wholly lacking in discretion when it comes to vacating a void judgment: When rule providing for relief from void judgments is applicable, relief is not discretionary matter, but is mandatory, Orner v. Shalala,  30 F.3d 1307, (Colo. 1994). See also, Thomas, 906 S.W.2d at 262 (holding that trial court has not only power but duty to vacate a void judgment).  For other authorities concurring, see Allied Fidelity Ins. Co. v. Ruth, 57 Wash. App. 783, 790,  790 P.2d 206 (1990),Bd. of Revision (2000), 87 Ohio St.3d 363, 368, Carter v. Fenner, 136 F.3d 1000, 1005 (5th Cir. 1998), Chavez v. County of Valencia, 86 N.M. 205, 521 P.2d 1154 (1974), Cincinnati School Dist. Bd. of Edn. v. Hamilton Cty, Cleveland Electric Illuminating Company v. Finesilver, No. 69363 (Ohio App. Dist.8 04/25/1996), In re Marriage of Markowski, 50 Wash. App. 633, 635, 749 P.2d 754 (1988); Brickum Inv. Co. v. Vernham Corp., 46 Wash. App. 517, 520, 731 P.2d 533  (1987), In re: Thomas, 906 S.W.2d at 262, In re: Weaver Constr., 190 Colo. at 232, 545 P.2d at 1045, Leen, 62 Wash. App. at 478, Lubben v. Selective Serv. Sys. Local Bd. No. 27, 453 F.2d 645, 649, (1st Cir. 1972),Mitchell v. Kitsap County, 59 Wash. App. 177, 180-81, 797 P.2d 516 (1990), Moore v. Packer, 174 N.C. 665, 94 S.E. 449, 450, Orner v. Shalala,  30 F.3d 1307, (Colo. 1994), Patton v. Diemer (1988), 35 Ohio St.3d 68 Roller v. Holly, 176 U.S. 398, 409, Small v. Batista, 22 F. Supp.2d 230, 231 (S.D.N.Y. 1998), Wright & A. Miller, FEDERAL PRACTICE AND PROCEDURE, (1973) ,Civil § 2862. 


4. In support of the point of law that the jurisdictional question can be raised at any time. Ralph C. Rider Lumber Company v. Minyen, Okl., 317 P.2d 719 (1957) and Herron Lumber Company v. Horn, Okl., 446 P.2d 53 (1968).


5. In support of the point of law that a void judgment is not void when ruled so but from its inception. A void judgment is void ab initio. If the trial court was without subject matter jurisdiction of defendant's case, his conviction and sentence would be void ab initio. See Patton v. Diemer (1988), 35 Ohio St.3d 68, 518 N.E.2d 941.


 6. In support of the point of law that when jurisdiction is challenged, the party claiming that the court has jurisdiction has the legal burden to prove that jurisdiction was conferred upon the court through the proper procedure. Otherwise, the court is without jurisdiction. Whenever a party denies that the court has subject-matter jurisdiction, it becomes the duty and the burden of the party claiming that the court has subject matter jurisdiction to provide evidence from the record of the case that the court holds subject-matter jurisdiction.  Bindell v City of Harvey, 212 Ill.App.3d 1042, 571 N.E.2d 1017 (1st Dist. 1991) ("the burden of proving jurisdiction rests upon the party asserting it.").  Until the plaintiff submits uncontroversial evidence of subject-matter jurisdiction to the court that the court has subject-matter jurisdiction, the court is proceeding without subject-matter jurisdiction. Loos v American Energy Savers, Inc., 168 Ill.App.3d 558, 522 N.E.2d 841(1988)("Where jurisdiction is contested, the burden of establishing it rests upon the plaintiff.").  The law places the duty and burden of subject-matter jurisdiction upon the plaintiff.  Should the court attempt to place the burden upon the defendant, the court has acted against the law, violates the defendant's due process rights, and the judge has immediately lost subject-matter jurisdiction.

Affidavit

I, Stephen Paul Wallace, of age and competent to testify, state as follows based on my own personal knowledge:

1. I am not an attorney. My knowledge of the rules of court came after the fact in case number 01-19481-TS as a matter of necessity to combat the misprision done to me and my siblings in regard to our trust property.

2. In the matter of case number 01-19481-TS, I trusted Michael H. Freeman and Michael Paul Kirschner. In other words, I did as I was instructed by Freeman and Kirschner.

3. On instruction of  Michael H. Freeman and Michael Paul Kirschner, I claimed domicile in the Western District of Oklahoma although merely twelve days prior to filing bankruptcy in the Western District.  Freeman and Kirschner told me to rent an apartment in Oklahoma City. Freeman and Kirschner persuaded me that their abilities were superior and that I should be filing a chapter 11 instead of a chapter 13.

4. In the preparation, planning, and filing of the bankruptcy in the Western District of Oklahoma, I was at all times acting under orders of  Michael H. Freeman and Michael Paul Kirschner.







________________________________








Stephen Paul Wallace

STATE OF OKLAHOMA

 
   INDIVIDUAL ACKNOWLEDGMENT

COUNTY OF _____________



   Oklahoma Form


Before me, the undersigned, a Notary Public in and for said County and State on this ____ day of ________, 200__, personally appeared __________________________ to me known to be the identical person who executed the within and foregoing instrument and acknowledged to me that he executed the same as his free and voluntary act.


Given under my hand and seal the day and year last above written.

My commission expires __________






________________ Notary Public

Conclusion and remedy sought


7. The rule of law requires this court’s declaration that bankruptcy case number 01-19481-TS is a nullity, conveyed no rights, and established no remedies requiring voiding all collaterals, orders, rulings, determinations, sales, and transfers including lifting the automatic stay. 

Declaration


8. Fifteen days from the verifiable receipt of this motion to vacate, an order will be prepared and submitted to the court for ratification unless prior to that time, an interested party claiming that the bankruptcy court for the Western district of Oklahoma had jurisdiction rebuts the above and foregoing affidavit with competent evidence.

Prepared and submitted by: __________________________





      Stephen Paul Wallace

Certificate of service

I, Stephen Paul Wallace, certify that September 15th  2003, I hand delivered a copy of the above and foregoing motion to vacate to:

Robert Mitchell



Pat Malloy III

Mitchell & Foley



Bankruptcy Trustee

205 N. W. 63rd Street, Suite 330

1924 South Utica, Suite #810

Oklahoma City, Oklahoma 73116

Tulsa, Oklahoma 74104

James C. Milton



James Poe

Doerner Saunder



Covington & Poe

320 S. Boston Ave., Sutie 500

111 W. 5th Street, Suite 740

Tulsa, Oklahoma 74103


Tulsa, Oklahoma 74103

James Weger




Steven W. Soule

Jones Givens




Hal, Estill

15 E. 5th Street, Suite 380


320 S. Boston Ave., Suite 400

Tulsa, Oklahoma 74103


Tulsa, Oklahoma 74103-3708

William R. Grimm



Terrance Michael

Barrow & Grimm



U.S. Bankruptcy Court

610 S. Main St., Suite #300


Northern District of Oklahoma

Tulsa, Oklahoma 74119

United States Trustee Office

Attn: Paul Thomas

Tulsa Office






_______________________________







Stephen Paul Wallace
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