STATE OF WISCONSIN

CIRCUIT COURT
CLARK COUNTY

Discover Bank 


Plaintiff,

Vs.




Defendant’s motion to dismiss






Case Number 03-SC-640

Larry Paskert,

An individual

N12654 Sterling Ave. 

Greenwood, Wisconsin 54437-9149


Defendant.

Defendant’s motion to dismiss for failure to state 

a claim upon which relief can be granted

Brief in support


Larry Paskert motions this court to dismiss case numbered as 03-SC-640 with prejudice. Discover Bank has failed to state a claim upon which relief can be granted.

Affidavit

I, Larry Paskert, of age and competent to testify, state as follows based on my own personal knowledge:

1. I am not in receipt of any document which verifies that corporations have standing to sue in the small claims courts of Wisconsin.

2. I am not in receipt of any document which verifies that Discover Bank has standing to sue in any  Wisconsin court by virtue of being duly registered as “Discover Bank,” or by “Discover Bank” meeting the minimum contacts requirements for in personam jurisdiction in Wisconsin.

3. I am not in receipt of any document  which verifies that I have a contract with Discover Bank.

4. I am not in receipt of any document  which verifies that I owe Discover Bank money.

5. I am not in receipt of any document which verifies that Discover Bank authorized this action or is even aware of it.

6. As a result of the harassment by  Matthew J. Richburg, I have been damaged financially, socially, and emotionally.

________________________________








Larry Paskert

STATE OF _______________
 
   INDIVIDUAL ACKNOWLEDGMENT

COUNTY OF _____________



   


Before me, the undersigned, a Notary Public in and for said County and State on this ____ day of ________, 200__, personally appeared __________________________ to me known to be the identical person who executed the within and foregoing instrument and acknowledged to me that he executed the same as his free and voluntary act.


Given under my hand and seal the day and year last above written.

My commission expires __________






________________ Notary Public

Memorandums of law

Memorandum of law in support of the point of law that 

party alleging to be creditor must prove standing


Matthew J. Richburg  failed or refused to produce the actual note which Discover Bank alleges Larry Paskert owes. Where the complaining party can not prove the existence of the note, then there is no note. To recover on a promissory note, the plaintiff must prove: (1) the existence of the note in question; (2) that the party sued signed the note; (3) that the plaintiff is the owner or holder of the note; and (4) that a certain balance is due and owing on the note.  See In Re: SMS Financial LLc. v. Abco Homes, Inc. No.98-50117 February 18, 1999 (5th Circuit Court of Appeals.) Volume 29 of the New Jersey Practice Series, Chapter 10 Section 123, page 566, emphatically states, “...; and no part payments should be made on the bond or note unless the person to whom payment is made is able to produce the bond or note and the part payments are endorsed thereon. It would seem that the mortgagor would normally have a Common law right to demand production or surrender of  the bond or note and mortgage, as the case may be. See Restatement, Contracts S 170(3), (4) (1932); C.J.S. Mortgages S 469  in Carnegie Bank v Shalleck 256 N.J. Super 23 (App. Div  1992), the Appellate Division held, “When the underlying mortgage is evidenced by an instrument meeting the criteria for negotiability set forth in N.J.S. 12A:3-104, the holder of the instrument shall be afforded all the rights and protections provided a holder in due course pursuant to N.J.S. 12A:3-302" Since no one is able to produce the “instrument” there is no competent evidence before the Court that any party is the holder of the alleged note or the true holder in due course. New Jersey common law dictates that the plaintiff prove the existence of the alleged note in question, prove that the party sued signed the alleged note, prove that the plaintiff is the owner and holder of the alleged note, and prove that certain balance is due and owing on any alleged note.  Federal Circuit Courts have ruled that the only way to prove the perfection of any security is by actual possession of the security. See Matter of Staff Mortg. & Inv. Corp., 550 F.2d 1228 (9th Cir 1977),  “Under the Uniform Commercial Code, the only notice sufficient to inform all interested parties that a security interest in instruments has been perfected is actual possession by the secured party, his agent or bailee.” Bankruptcy Courts have followed the Uniform Commercial Code. In Re Investors & Lenders, Ltd. 165 B.R. 389 (Bkrtcy.D.N.J.1994), “Under the New Jersey Uniform Commercial Code (NJUCC), promissory note is “instrument,” security interest in which must be perfected by possession ...”

Memorandum of law in support of the point of law that to prove

 damages in foreclosure of a debt, party must enter the account and general ledger statement into the record through a competent fact witness

To prove up  claim  of damages, foreclosing party must enter evidence incorporating records such as a general ledger and accounting of an alleged unpaid promissory note, the person responsible for preparing and maintaining the account general ledger must provide a complete accounting which must be sworn to and dated by the person who maintained the ledger.  See Pacific Concrete F.C.U. V. Kauanoe,  62 Haw. 334, 614 P.2d 936 (1980), GE Capital Hawaii, Inc. v. Yonenaka  25 P.3d 807, 96 Hawaii 32, (Hawaii App 2001), Fooks v. Norwich Housing Authority 28 Conn. L. Rptr. 371, (Conn. Super.2000), and Town of Brookfield v. Candlewood Shores Estates, Inc. 513 A.2d 1218, 201 Conn.1 (1986). See also Solon v. Godbole, 163 Ill. App. 3d 845, 114 Il.

Mandatory judicial notice 


Discover Bank is a subset of the debt collection racket, a wide-spread, far-reaching scam of artists such as Matthew J. Richburg. How the scam works: In a back room of the Chicago Board of Trade, worthless bundles of commercial paper in the form of copies of charged off debt are sold at auction. The typical face value of the bundles often amounts to tens of millions of dollars. The mortgagees are often  not harmed because they often have hypothecated the loan and have risked nothing. Actors up line from such artists as Kohn Law Firm S.C. then break apart the bundles and resell the worthless commercial paper in clusters based on the original mortgagee and geographic location of the individual copies. Artists such as Kohn Law Firm S.C. are the actual holders in due course although typically in the scam, artists such as Kohn Law Firm S.C. invest as little as 75 cents on the hundred face for the worthless commercial paper, then allege they are third party debt collectors attempting to collect for the original maker of the loan. This racket is particularly heinous in the case of credit card contracts, which as a continuing series of offers to contract, are non-transferable. The scam is complete when artists such as Matthew J. Richburg, with the cooperation of a local judge, defraud parties such as Larry Paskert. This scam is wide-spread, far-reaching and the main racket of the private business organizations to which artists such as Matthew J. Richburg belong. For other examples of this racket specifically involving “Discover Bank” see Discover Bank versus Angie G. Walker and Esler C. Walker, Civil Action File number 03-CV-2295, Muscogee County, Georgia,  Discover Bank versus Naomi R. Williams, case number 02-CVF 1514, Rocky River Municipal court, Rocky River, Ohio, and Discover Bank versus Roger Braker and Sharon A. Braker, case number CS-2003-2488, Oklahoma County, Oklahoma.  This court’s inquiry, reasonable under the circumstances, establishes a pattern of racketeering with Discover Bank as the enterprise unless Discover Bank enters an appearance in this instant case and joins in the vacation of void judgment number 02-CVF-1514.

Declaration


September 23rd 2003, an order shall be prepared and submitted to the court for ratification, unless prior to that time, Discover Bank presents a competent fact witness to  rebut  all articles - one through five - of Larry Paskert affidavit,  making their statements under penalty of perjury, supporting all the rebutted articles with evidence which would be admissible at trial.

Prepared and submitted by: _________________________________________________







Larry Paskert




Certificate of service

I, Larry Paskert, certify that _________________, 2003, I mailed a true and correct copy of the above and foregoing motion to dismiss via certified mail, return receipt requested to: Discover Bank’s agent for service of process.




______________________________




          Larry Paskert

Copy to:

Peg Lautenschlager

P.O. Box 7857

Madison, Wisconsin 53707-7857
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