IN THE UNITED STATES COURT OF APPEALS

FOR THE FIFTH CIRCUIT 

Ref: Case No. 3:02-CV 88888 K

In Re Stephen James Diamond

Petitioner

Vs.

The United States District Court for the

Northern District of Texas

Ex rel Ed Kineade, Jeff Kaplan, and Karen Mitchell

Respondent

PETITION FOR A WRIT OF MANDAMUS

Federal Rules of Appellate Procedure, Rule 21


1. Stephen James Diamond, aggrieved party, petitions this court to issue a Writ of Mandamus compelling the clerk of court for the Northern Federal District of Texas to enter a clerk’s entry of default and judgment by default in re defendant American Bar Association. The American Bar Association is a private business organization headquartered in the state of Illinois. The American Bar Association was named as a respondent in civil RICO suit. The American Bar Association is in receipt of notice, and has had opportunity, but has failed to enter an appearance and answer. The damages articulated by plaintiff Stephen James Diamond, were by computation made certain. Stephen James Diamond has twice motioned the court below under Rule 55 of the Federal Rules of Civil Procedure and supported motion with affidavit of damages which has not been rebutted. Defendant American Bar Association did not object to entry of default.  Karen Mitchell and Jeff Kaplan have obstructed justice by refusing to ratify the clerk’s entry of default and clerk’s entry of judgment as required by the Federal Rules of Civil Procedure. 

Brief in support


2. Texas Rules of Court, Federal, rule 4(e), “Service Upon Individuals Within a Judicial District of the United States. Unless otherwise provided by federal law, service upon an individual from whom a waiver has not been obtained and file, other than an infant or an incompetent person, may be effected in any judicial district of the United States: (1) pursuant to the law of the state in which the district court is located, or in which sevice is effected, for the service of a summons upon the defendant in an action brought in the courts of general jurisdiction of the State . . . (h) Service Upon Corporations and Associations. Unless otherwise provided by federal law, service upon a domestic or foreign corporation or upon a partnership or other unincorporated association that is subject to suit under a common name, and from which a waiver of service has not been obtained and filed, shall be effected: (1) in a judicial district of the Untied States in the manner prescribed for individuals by subdivision (e)(1). Illinois Court Rules and Procedure  5/2-209.1 Actions by and against voluntary associations Section 2-209.1. Actions by and against voluntary associations. A voluntary unicorporated association may sue and be sued in its own name, and may complain and defend in all actions. For the purposes of this Code, “voluntary unincorporated association” means any organization of 2 or more individuals formed for a common purpose, excluding a partnership or corporation. 5/2-205.1 Service on voluntary unincorporated associations Section 2-205.1 Service on voluntary unincorporated associations. A voluntary unincorporated association sued in its own name may be served by leaving a copy of the process with any officer of the association personally or by leaving a copy of the process at the office of the association with an agent of the association A voluntary unincorporated association sued in its own name may also be notified by publication and mail in like manner and with like effect as individuals.

Conclusion


3. The American Bar Association has capacity to be sued. The American Bar Association is in receipt of notice and has had opportunity but has failed to answer or otherwise object in the matter of Stephen James Diamond, Northern Federal District Court Texas case number 3-02-CV-1585 K.  Jeff Kaplan has obstructed justice, violated 28 USC 453, violated Federal Rules of Civil Procedure, rule 55, and deprived Stephen James Diamond of Federally Protected Rights.  Jeff Kaplan has usurped the rule making power of The United States Congress, The United States Supreme Court, The Fifth Circuit Court of Appeals, The Illinois Legislature, and The Illinois Supreme Court by composing a special set of unpublished rules to apply to defendant American Bar Association.

Remedy sought


4. Respect for the rule of law and regard for ideals of substantial justice and fair play require this Fifth Circuit Court of Appeals to end the usurpation of power exhibited by Jeff Kaplan by granting this writ of mandamus compelling Karen Mitchell to enter clerk’s entry of default and clerk’s entry of judgment in cause number 3-02-CV 1585K as per Stephen James Diamond’s motion for a rule 55 default judgment against defendant American Bar Association in the form last pleaded. 

Prepared and submitted by:
______________________________________ 
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CERTIFICATE OF SERVICE
I, Steve Diamond,  hereby certify that a true and correct  copy of the above and foregoing plaintiffs’ petition for a writ of mandamus was mailed via U. S. Mail First Class to: 

Jeff Kaplan, Karen Mitchell, Ed Kineade, 

xxxxxxx

ssssssss

and all other parties including the aba
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