IN THE UNITED STATES COURT OF APPEALS

FOR THE TENTH CIRCUIT 

Ref: Case No. 02-cv-000-B(M)

In Re:  Dr. K. F. Diamond

And Colleen Diamond

Petitioners

Vs.

The United States District Court for the

Northern District of Oklahoma

Ex rel. Thomas R. Brett

Respondent

PETITION FOR A WRIT OF MANDAMUS

Federal Rules of Appellate Procedure, Rule 21


1. Dr. K. F. Diamond and Colleen Diamond, aggrieved parties, petition this court to issue a Writ of Mandamus compelling Thomas R. Brett, District Judge for the Northern Federal District of Oklahoma to vacate Frank H. McCarthy’s order granting John G. Lanning’s motion for a protective order. 

Brief in support


2. Counsel for Lanning, Linda Soper, engaged discovery. See attached requests for admissions. Dr. K. F. Diamond and Colleen Diamond answered Soper’s discovery and returned discovery. See attached request for admissions to John G. Lanning. After Soper was unhappy with the Diamonds’ responses to her admissions; and realizing that Lanning was about to incriminate himself further and prove the Diamonds’ case, Soper filed a motion for a protective order.  The Diamonds moved to strike Soper’s bad faith motion. Judge Brett assigned the motions to Magistrate McCarthy. McCarthy disregarded the motion to strike which cited the facts that the Diamonds had complied with discovery and were being deprived of due process and that the Diamonds’ request for admissions would further incriminate Lanning. June, 2002, the Diamonds placed Thomas R. Brett on judicial notice of un-denied felony committed by Soper, Lanning, Lanning’s co-defendant Busby, and Busby’s lawyer, Joseph Farris. Thomas R. Brett has ignored the judicial notice. McCarthy plagiarized  papers submitted by Soper, issued an order granting the protective order, and lied that the Diamond’s had not cited a reason that the motion for protective order should be stricken. McCarthy also obstructed justice by threatening Dr. K. F. Diamond and Colleen Diamond. See attached order of Magistrate McCarthy. Dr. K. F. Diamond and Colleen Diamond moved for vacation of the protective order and noticed Soper who has not answered. Thomas R. Brett has disregarded the motion to vacate, apparently waiting to see if Soper replies, then Judge Brett will again defer to McCarthy so McCarthy can excise more of his venomous hatred of the Diamonds. Inquiry shall determine that the same information which incriminates Lanning incriminates McCarthy. In the vernacular, McCarthy is trying to save his ass from a long stint in the iron house. 

First cause for granting the vacation of the protective order


3. Lanning is in receipt of his requested discovery from the Diamonds. The Diamonds are being deprived of due process right of discovery from Lanning, attached. McCarthy’s venal order not only deprives Dr. K. F. Diamond and Colleen Diamond of due process rights, McCARTHY URSURPS THE RULE MAKING POWER OF CONGRESS, THE RULE MAKING POWER OF THE UNITED STATES SUPREME COURT, AND THE RULE MAKING POWER OF THE TENTH CIRCUIT COURT OF APPEALS.

Second cause for vacation of the protective order


4. Soper contends the order is necessary to protect Lanning from the burden of discovery while the question of Lanning’s immunity is determined. Notwithstanding the discovery only entails Lanning’s responses to about the same number of admissions foisted on Dr. K. F. Diamond and Colleen (yeah, right, that’s real oppressive),  the question of Lanning’s immunity defense is res judicata and reasserted in utmost bad faith. This court is noticed this case was filed April 19th 2002. Soper attempted an unlawful demurrer disguised as a motion to dismiss based on so-called absolute judicial immunity. August 7th 2002, Thomas R. Brett denied Soper’s motion to dismiss thereby depriving Lanning of immunity defense since Soper declined to appeal Brett’s order denying Lanning dismissal based on affirmative defense of lack of capacity, judicial immunity. The assertion that Lanning is entitled to a protective order while the question of immunity is being determined is, purely and simply, a FRAUD ON THE COURT TO WHICH McCARTHY WILLFULLY ACCEDED. Again, the unlearned McCarthy usurps the rule making capacity of higher authorities by ruling that a defense denied can be reasserted.

Third cause for vacation of the protective order


4. Linda Soper has confessed conspiracy to violate and violation of Oklahoma Statute Title 21. Crimes and Punishments, Chapter 13, Section 453. The moment Soper committed this felony, Soper because a material witness in this instant case. Lawyer cannot be witness and counsel in the same cause. Thomas R. Brett has disregarded notice of this and other crimes, presumably violating 18 USC 4. McCarthy, with knowledge or means to know of the crimes committed by Soper and Lanning exhibits a demeanor, “They really ain’t no law ‘cept the law I makes up as I goes along, see?” The egregious protective order not only obstructs justice, Thomas R. Brett and Magistrate McCarthy usurp the Oklahoma legislature’s authority to make laws.

Fourth cause for vacation of the protective order


5. Thomas R. Brett and Magistrate McCarthy both have actual knowledge that Lanning, his co-defendant Busby, and Magistrate McCarthy have violated 26 USC 7214 (a), a felony. McCarthy no doubt believes the protective order will protect him as well as Lanning and Busby. McCarthy’s arrogated protective order, even if valid, does not apply to Busby. See doctrine established by The United States Supreme Court in Dennis v. Sparks, 101 S. Ct. 183, U.S., 1980. The protective order obstructs justice and usurps the law making power of The United States Congress.

Remedy sought


4. Respect for the rule of law and regard for ideals of substantial justice and fair play require this Tenth Circuit Court of Appeals to end the usurpation of power and obstruction of justice promulgated by Frank H. McCarthy by granting this writ of mandamus compelling Thomas R. Brett to vacate the protective order. 

Prepared and submitted by:
______________________________________ 






 Dr. K. F. Diamond and Colleen Diamond




CERTIFICATE OF SERVICE
I, Dr. K. F. Diamond,  hereby certify that a true and correct  copy of the above and foregoing plaintiffs’ petition for a writ of mandamus was mailed via U. S. Mail First Class to: Joseph R. Farris, 525 S. Main, Suite 1000, Tulsa, Oklahoma 74103, Linda Soper, 4545 North Lincoln Blvd., Suite 260, Oklahoma City, Oklahoma 73105-3498

And also served to Thomas R. Brett
Date ___________________________________
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