IN THE DISTRICT COURT OF POTTAWATOMIE COUNTY  

STATE OF OKLAHOMA


Ruth M. Citizen, Jr. a.k.a.

)

Ruth M Eaton



) 






)

Plaintiff


) 
 




) 
v.




) 
CIVIL NO.C-02-88888
 




)
STATE OF OKLAHOMA, ex rel.
)
OKLAHOMA TAX COMMISSION
)






)

Defendant.


)
 




)



Plaintiff’s motion for a summary judgment

Triable issues of fact not in dispute



1. CJ 2000-871 was obtained by confessed debt collector Gary E. Taylor. See Heintz v. Jenkins, 514 U.S. 291, 299, 115 S.Ct. 1489, 131 L.Ed.2d 395 (1995) and Wadlington v. Credit Acceptance Corp.  76 F.3d 103, 106 (6th Cir. 1996).


2. Ruth M. Eaton timely disputed the debt which Gary E. Taylor was attempting to collect. When “debtor” timely disputes debt, third-party collector must cease collection activity until debt is validated. See 15 USC 1692g(b).


3. After Ruth M. Eaton timely disputed the debt which third-party debt collector Gary E. Taylor was attempting to collect, Gary E. Taylor continued with collection activity including suit against Ruth M. Eaton.


4. Ruth M. Eaton has been damaged financially, socially, and emotionally by the actions of third-party debt collector Gary E. Taylor.

Brief in support


5. The prerequisites for collection activity under the Fair Debt Collections Practices Act, the so-called “mini-Miranda,” are due process rights, the deprivation of which deprive the court of subject matter jurisdiction. The Fair Debt Collections Practices Act provides that “debtor” has right to dispute the “debt” requiring validation. See 15 USC 1692(g)(3). Failure to include validation notice in collection letter violates the Act. See Frey v. Gangwish, C.A. 6(Ky.) 1992, 970 F.2d 1516. Collector’s failure to give debtors written notice of their right to dispute debts and obtain verification was a violation of the Act. See West v. Costen, W.D. Va. 1983, 558 F.Supp. 564. Collection agency’s failure to provide debtor with verification of debt after receiving letter from debtor disputing debt violated Fair Debt Collection Practices Act, even though debtor may have had adequate prior notice or knowledge of alleged debt, and collection agency had not received  verification or validation from creditor that it could mail to debtor. See Johnson v. Statewide Collections, Inc. Wyo. 1989, 778 P.2d 93. G. C. Collections’ litigation against Ruth Citizen without validation violated Ruth Citizen due process rights depriving the court of subject matter jurisdiction. Void judgment is one where court lacked personal or subject matter jurisdiction or entry of order violated due process,  U.S.C.A. Judgments entered where court lacked either subject matter or personal jurisdiction, or that were otherwise entered in violation of due process of law, must be set aside.  Judgments entered where court lacked either subject matter or personal jurisdiction, or that were otherwise entered in violation of due process of law, must be set aside,  Jaffe and Asher v. Van Brunt, S.D.N.Y.1994. Const. Amend. 5 – Triad Energy Corp. v. McNell  110 F.R.D. 382 (S.D.N.Y. 1986). If the surrounding circumstances indicate that the defaulting party's due process right was unfairly compromised .
.
.
 relief under void judgment statute  is mandatory. See Carter v. Fenner, 136 F.3d 1000, 1005 (5th Cir. 1998). A void judgment, decree or order may be vacated at any time, on motion of a party, or any person affected thereby – Oklahoma Statute Title Twelve, Section 1038. When rule providing for relief from void judgments is applicable, relief is not discretionary matter, but is mandatory, Orner v. Shalala,  30 F.3d 1307, (Colo. 1994). The general rule is that a void judgment is no judgment at all. Where judgments are void, as was the judgment originally rendered by the trial court here, any subsequent proceedings based upon the void judgment are themselves void. In essence, no judgment existed from which the trial court could adopt either findings of fact or conclusions of law. Valley Vista Development Corp. v. City of Broken Arrow, 766 P.2d 344, 1988 OK 140 (Okla. 12/06/1988). A facially void judgment may be vacated at any time. Section 1038 provides that the passage of time does not operate to bar a quest to vacate a facially void judgment. Read v. Read, 2001 OK 87 (Okla. 10/16/2001). The pertinent provisions of 12 O.S. Supp. 1993 §1038 state: "A void judgment, decree or order may be vacated at any time on motion of a party, or any person affected thereby." Title 12 O.S. 1971 § 1038 provides that a void judgment may be vacated at any time on motion of "any person affected thereby." The insurance company claims that it has never asked that the default judgment be declared void, merely that the judgment should be ignored since it is a nullity. Defendant's argument is supported by the general rule that a void judgment is no judgment at all. Le Clair v. Calls Him, 106 Okl. 247, 233 P. 1087 (1925). "A void judgment is, in legal effect, no judgment at all. By it no rights are divested; from it no rights can be obtained. Being worthless, in itself, all proceedings founded upon it are necessarily equally worthless, and have no effect whatever upon the parties or matters in question. A void judgment neither binds nor bars anyone. All acts performed under it, and all claims flowing out of it, are absolutely void. The parties attempting to enforce it are trespassers." High v. Southwestern Insurance Company, 520 P.2d 662, 1974 OK 35 (Okla. 03/19/1974). A void judgment may be vacated at any time. Title 12, Oklahoma Statutes, Section 1038. d judgments may be vacated at any time, Churchill v. Muegge, Okl., 323 P.2d 339, and may be vacated at any time on the motion of any interested party. State v. City of Tulsa, 153 Okl. 262, 5 P.2d 744. A void judgment cannot constitute res judicata. Denial of previous motions to vacate a void judgment could not validate the judgment or constitute res judicata, for the reason that the lack of judicial power inheres in every stage of the proceedings in which the judgment was rendered. Bruce v. Miller, 360 P.2d 508, 1960 OK 266 (Okla. 12/27/1960). A void judgment is one that is void upon the face of the judgment roll. Capitol Federal Savings Bank v. Bewley, 795 P.2d 1051 (Okl. 1990). The judgment roll has been defined to include the petition, process, return, pleadings, reports, verdicts, orders and all acts and proceedings of the court. Mayhue v. Mayhue, 706 P.2d 890 (Okl. 1985). A void judgment may be attacked at any time, whereas a judgment which is only voidable may be successfully attacked only if the requirements of 12 O.S. 1981 § 1031 are met. 12 O.S. 1981 § 1038 ; Capitol Federal Savings Bank v. Bewley, supra. Here, it is clear from the face of the order confirming sale that Appellant's due process rights were violated. Thus, the order confirming sale is void on its face and the trial court was without jurisdiction to enter such order. The trial court's judgment is REVERSED AND this matter is REMANDED for further proceedings consistent with this opinion. Federal Deposit Ins. Corp. v. Duerksen, 810 P.2d 1308, 1991 OK CIV APP 39 (Okla.App.Div.3 04/30/1991). Any interested party may move to set aside a void judgment. High v. Southwestern Insurance Co., Okl., 520 P.2d 662 (1974). A different statutory rule applies when the judgment sought to be vacated is alleged to be void. Under the provisions of 12 O.S. 1971 § 1038 any party affected by a void judgment has an independent claim for vacation. It may seek vacation at any time. Jent v. Brown, Okl., 280 P.2d 1005, 1008 [1955]. 

Declaration


5. twenty-one days from the verifiable receipt of this motion for summary judgment, an order will be prepared and submitted to the court for ratification unless prior to that time, Kim D. Ashley places evidence in the record showing that third-party debt collector Gary E. Taylor timely validated the debt claimed owed by Ruth Citizen prior to continuing with collection activity.

AFFIDAVIT

I, Ruth M. Citizen,  of lawful age and competent to testify state as follows based on my own personal knowledge:


1. When I was contacted by Gary E. Taylor representing collector G C. Services, I disputed the debt and required validation.


2. I am not in receipt of any document proffered by G. C. Services which verifies that I owed the alleged debt G. C. Services was attempting to collect.


3. G. C. Services proceeded to take me to court and obtained judgment against me and has subjected me to a continuing garnishment.


4. As a result of the conduct of Gary E. Taylor and G. C. Services, I have been damaged financially, socially, and emotionally.

​​










______________________








Ruth M. Citizen

STATE OF OKLAHOMA


  INDIVIDUAL ACKNOWLEDGMENT COUNTY OF  POTTAWATOMIE

      


Oklahoma Form


Before me, the undersigned, a Notary Public in and for said County and State on this ____day of January, 2003, personally appeared ____________________________ to me known to be the identical person who executed the within and foregoing instrument and acknowledged to me that he executed the same as his free and voluntary act.


Given under my hand and seal the day and year last above written.

My commission expires __________







________________ Notary Public

Prepared and submitted by: _____________________




Ruth M. Citizen, Jr.




rereerere




reererererere

CERTIFICATE OF SERVICE


I, Ruth M. Citizen, Jr. , certify that January _______, 2003,  I mailed a true and correct copy of the above and foregoing response to:

Kim D. Ashley

P. O. Box 53248

Oklahoma City, Oklahoma 73152-3248





__________________________






Ruth M. Citizen, Jr.
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