IN THE UNITED STATES DISTRICT COURT



   FOR THE NORTHERN DISTRICT OF OKLAHOMA  


George Citizen



)







)


Plaintiff,



)







)


v.




)
Number 02-CV-6777777 P(J)







)           Consolidated with 02-CV-77777777

Dean Daniel, et al.,



)







)


Defendants. 



)


Plaintiff’s motion to strike Thomas M. Klenda’s so-called cross motion for summary judgment for reason of fraud on the court


1. Klenda attempts to trick deceive and mislead this court: (a). Holton Payne’s judgment is facially void – see memorandum of law, (b). Klenda falsely advocates that the Fair Debt Collections Practices act does not apply in this instant case – see memorandum of law, (c). This court shall notice: Holton Payne does not stand in the shoes of Pioneer Bank and Trust. Payne bought worthless commercial paper in the expectation that George Citizen could be defrauded either by reaffirming the contract or by fraud on the court. 

Memorandum of law


2. All competent jurists know that a right of action to collect a debt lapses after five years in Oklahoma. Nonetheless, counsel persuaded Payne to sue George R. Citizen. Oklahoma Statute 12, Section 102, provides “When a right of action is barred by the provisions of any statute, it shall be unavailable either as a casue of action or ground of defense, except as otherwise provided with reference to counterclaim or setoff.”  Because the statute of limitations had run, Payne had no remedy. After the prescribed time period has lapsed, a statute of limitation serves to extinguish the remedy for the redress of an accrued cause of action.  Regardless, the record made in the Osage County Oklahoma case reveals the so-called judgment to be bogus even if the action was timely. Payne’s so-called judgment was via default. All competent jurists know that  even in a default judgment, plaintiff must “prove up the claim” by submitting an affidavit of damages. See American Red Cross v. Community Blood Center of the Ozarks, 257 F.3d 859 (8th Cir. 07/25/2001). If affidavit of damages proving up claim incorporates reference to records such as a general ledger and accounting of an alleged unpaid promissory note, the person responsible for preparing and maintaining the account general ledger must provide a complete accounting which must be sworn to and dated by the person who maintained the ledger.  See Pacific Concrete F.C.U. V. Kauanoe,  62 Haw. 334, 614 P.2d 936 (1980), GE Capital Hawaii, Inc. v. Yonenaka  25 P.3d 807, 96 Hawaii 32, (Hawaii App 2001), Fooks v. Norwich Housing Authority 28 Conn. L. Rptr. 371, (Conn. Super.2000), and Town of Brookfield v. Candlewood Shores Estates, Inc. 513 A.2d 1218, 201 Conn.1 (1986).


3. §  1692a. Definitions
 As used in this subchapter--
  (1) The term "Commission" means the Federal Trade Commission.
  (2) The term "communication" means the conveying of information regarding a debt directly or indirectly to any person through any medium.
  (3) The term "consumer" means any natural person obligated or allegedly obligated to pay any debt.
  (4) The term "creditor" means any person who offers or extends credit creating a debt or to whom a debt is owed, but such term does not include any person to the extent that he receives an assignment or transfer of a debt in  default solely for the purpose of facilitating collection of such debt for another.
  (5) The term "debt" means any obligation or alleged obligation of a consumer to pay money arising out of a transaction in which the money, property, insurance, or services which are the subject of the transaction are primarily for personal, family, or household purposes, whether or not such obligation has been reduced to judgment.
  (6) The term "debt collector" means any person who uses any instrumentality of interstate commerce or the mails in any business the principal purpose of which is the collection of any debts, or who regularly collects or attempts to collect, directly or indirectly, debts owed or due or asserted to be owed or due another.  Notwithstanding the exclusion provided by clause (F) of the last sentence of this paragraph, the term includes any creditor who, in the process of collecting his own debts, uses any name other than his own which would indicate that a third person is collecting or attempting to collect such debts.  For the purpose of section 1692f(6) of this title, such term also includes any person who uses any instrumentality of interstate commerce or the mails in any business the principal purpose of which is the enforcement of security interests.  The term does not include--
   (A) any officer or employee of a creditor while, in the name of the   creditor, collecting debts for such creditor;
   (B) any person while acting as a debt collector for another person, both of whom are related by common ownership or affiliated by corporate control, if the person acting as a debt collector does so only for persons to whom it is so related or affiliated and if the principal business of such person is not the collection of debts;
   (C) any officer or employee of the United States or any State to the extent that collecting or attempting to collect any debt is in the performance of his official duties;
   (D) any person while serving or attempting to serve legal process on any other person in connection with the judicial enforcement of any debt;
   (E) any nonprofit organization which, at the request of consumers, performs bona fide consumer credit counseling and assists consumers in the liquidation of their debts by receiving payments from such consumers and distributing such amounts to creditors;  and
   (F) any person collecting or attempting to collect any debt owed or due or asserted to be owed or due another to the extent such activity (i) is incidental to a bona fide fiduciary obligation or a bona fide escrow arrangement;  (ii) concerns a debt which was originated by such person; (iii) concerns a debt which was not in default at the time it was obtained by   such person;  or (iv) concerns a debt obtained by such person as a secured party in a commercial credit transaction involving the creditor.  (Holton Payne is not the creditor).
Conclusion


4. Klenda’s papers proffering a “cross-motion for summary judgment” must be denied as a matter of law.

Affidavit

I, George Citizen, of lawful age and competent to testify, state as follows based on my own personal knowledge.

1. Holton Payne continues to harass me in an attempt to extort my property worth not less than _______________________.

2. The cohesive acts of Holton Payne, Dean Daniel, J. R. Pearman, and David Gambill, I have been damaged financially, socially, and emotionally. 

Prepared and submitted by: _________________________






George Citizen





7777777






77777777777777

CERTIFICATE OF SERVICE


I, George Citizen, certify that _____________, I mailed a true and correct copy of the above and foregoing settlement conference statement via first class mail to:

Brandon D. Watkins

4545 N. Lincoln Blvd. Sutie 260

Oklahoma City, Oklahoma 73105-3498

T. E. Drummond

1500 South Utica, Suite 400

Tulsa, Oklahoma 74104-6522

Thomas M. Klenda

15 East 5th Street, Suite 3900

Tulsa, Oklahoma 74103-4346







_______________________________








George Citizen
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