IN THE UNTED STATES DISTRICT COURT

FOR THE DISTRICT OF HAWAII

UNITED STATES OF AMERICA,

) Civil No. 99-00888 SOM-KSC







)


plaintiff



) Notice of motion; motion to 

v.                                                             ) vacate the so called “deficiency

) judgments” against Melville K.

Melville K. Good; Letitia


) Good and Letitia Y. Good

Y. Good; Michael L. Kailing,


)  Mandartory judicial notice

Trustee/Agent of Executive Trust ,

)  Memorandum of law

Trustee of Ruth Realty Trust;


)

Hawaii State Employees Federal Credit
)

Union; and First Interstate Bank of

)

Hawaii,




)







)


Defendants.



)

DEFENDANTS Melville K. and Latitia Y. Good’s MOTION TO VACATE, FEDERAL RULES OF CIVIL PROCEDURE RULE 60(B)(4)

MANDATORY JUDICIAL NOTICE FEDERAL RULES OF EVIDENCE RULE 201


1. This court shall notice that the federal district court is specifically deprived of subject matter jurisdiction to rule and determine that Mel and Tish Good are “taxpayers” owing a tax to the  United States Treasury. See Federal Rules of Civil Procedure rule  28  USC 2201.


2. This court shall notice: absent a procedurally proper, lawful assessment specifically known and identified as a summary record of assessment form 23-C, taking anything of value from Melville K. and Latitia Y. Good is an act of naked extortion entitling Melville K. and Latitia Y. Good to TREBLE DAMAGES AGAINST ALL ACTORS CONSPIRING TO TAKE FROM the Goods. See 18 USC 1964(c). See  also, Miranda v. Ponce Federal Bank,  948 F.2d 41 (1st Cir. 1991).

MEMORANDUM OF LAW

The “code” articulates clearly what an “assessment” is and no form exists other than defined in the code as an assessment. The assessment process regarding federal income taxes is a matter controlled by statutes and regulations. In the 1954 and 1986 Internal Revenue Codes, §6201(a) authorizes the Secretary of the Treasury to make assessments. The method of recording such an administrative act is governed by §6203, which provides: 

 "The assessment shall be made by recording the liability of the taxpayer in the office of the Secretary in accordance with rules or regulations prescribed by the Secretary. Upon request of the taxpayer, the Secretary shall furnish the taxpayer a copy of the record of assessment."
The specific tax regulation concerning the assessment process is 26 C.F.R., §301.6203-1, which reads in pertinent part: 

 "The district director and the director of the regional service center shall appoint one or more assessment officers. The assessment shall be made by an assessment officer signing the summary record of the assessment. The summary record, through supporting records, shall provide identification of the taxpayer, the character of the liability assessed, the taxable period, if applicable, and the amount of the assessment. The amount of the assessment shall, in the case of tax shown on a return by the taxpayer, be the amount so shown, and in all other cases the amount of the assessment shall be the amount shown on the supporting list or record." 
 In Internal Revenue Manual 5312(1), MT 5300-1 (11-15-85), this assessment process is further clarified: 

 "(1) The assessment is made by an assessment officer designated by the District Director or Service Center Director, as appropriate. The assessment officer signs a Form 23-C, Assessment Certificate, and this record, through supporting data, provides identification of the taxpayer by name and number, the taxable period, the nature of the tax and the amount assessed." 

 "(3) ... The assessment lists support the assessment certificate, which is used to summarize and record the official action of the assessment officer." 
Thus, by the Service's own admission in its IR Manual, "[t]he assessment lists support the assessment certificate..."  Pursuant to Fed.R.Evid. 801(d)(2)(D), this is a party admission that an assessment list must exist; see United States v. Van Griffin, 874 F.2d 634, 638 (9th Cir. 1989)(government manuals admissible as party admissions under Fed.R.Evid. 801(d)(2)(D)). There can be no dispute that the assessment list is the supporting record and is absolutely essential before a valid assessment is made. Further, the regulation contemplates a signed document. This is consistent with the supporting statute which provides that the taxpayer is entitled to a copy, which implies that a hard copy exists. 

In addition to the above IRM provision which shows that Form 23-C is the assessment form, established decisional authority also shows that a tax assessment is made upon Form 23-C. For example, in Meyersdale Fuel Co. v. United States, 44 F.2d 437, 443 (Ct.Cl. 1930), this form was mentioned: 

 "When the Commissioner of Internal Revenue makes an assessment of taxes he signs a list entitled 'Commissioner's assessment list' on Form 23C-1."
 In Brafman v. United States, 384 F.2d 863 (5th Cir. 1967), there was also a demonstration of how tax assessments are executed upon Form 23-C. There, the government sought to attach liability for unpaid estate taxes to an heir of that estate under a transferee liability theory. But, Mrs. Brafman argued that she was not so liable because the assessment certificate relevant in that case was unsigned. In agreeing with that argument and holding the certificate at issue void, that court stated: 

 "The assessment certificate involved in this case, a photostated [sic] copy of which is in the record, is not signed by an assessment officer or by any other official...Since the certificate lacks the requisite signature, it cannot constitute a valid assessment," Id., at 865-66. 

 "Even the instructions on the reverse side of the assessment certificate, Form 23C, specify that the original form 'is to be transmitted to the District Director for signature, after which it will be returned to the Accounting Branch for permanent filing,'" Id., at 866. 

 "What is important in any case is that assessment is not automatic upon recordation; it requires the action of an assessment officer. That action, as defined explicitly in the Treasury Regulations, is the signing of the certificate," Id., at 867.
See also Stallard v. United States, 806 F.Supp. 152, 158 (W.D.Tex. 1992)("Defendant submitted a 'Form 23C' which it asserts is a summary record of assessment"). 

 Several cases disclose the type of information which must be contained on a Form 23-C tax assessment record and its supporting list. For example, in Ianelli v. Long, 329 F.Supp. 1241, 1242 (W.D.Pa. 1971), that description of the various data was as follows: 

 "The procedure for assessment provides, inter alia, that the assessment officer shall sign the summary record of assessments made against any tax payer, that said action, through supporting records, shall provide identification of the tax payer, the character of the liability assessed, the taxable period as applicable, and the amount of the assessment. The date of the assessment is the date the summary record is signed by an assessment officer. 26 U.S.C.A. § 301.6203-1, Code of Federal Regulations. Since this procedure was not followed, the assessment is void and the executions based thereon are invalid."
In Planned Investments, Inc. v. United States, 881 F.2d 340, 343 (6th Cir. 1989), the court examined the requirements of 26 C.F.R., §301.6203-1, and stated: 

 "Section 6203 of Subchapter A provides that assessment be made by recording the liability in accordance with the regulations promulgated by the Secretary. 26 U.S.C. § 6203 ... Treasury regulations provide that the assessment be made by signing the summary record of assessment. 26 CFR § 301.6203-1. The summary record, through supporting documents, must contain the following: 

1) identification of the taxpayer;

2) character of liability assessed; 

3)  taxable period, if applicable; and 

4) amount of assessment."
Finally, the court in Robinson v. United States, 920 F.2d 1157, 1158 (3rd Cir. 1990), described the assessment process as: 

 "A duly designated official for the district or regional tax center signs the summary record of the assessment, which identifies the taxpayers, the type of tax owed, the taxable period and the amount of the assessment.  26 U.S.C. §6203; Treas. Reg. §301.6203-1."
 Therefore, from the above authority, the documents which are executed in making an assessment are clearly known. First, the assessment is made on a Form 23-C. This assessment form may apply either to a single individual or a group. The supporting documentation for a Form 23-C is the assessment lists, which must contain (1) the identification of the taxpayer; (2) character of liability assessed; (3) taxable period, if applicable; and (4) amount of the assessment. {If these documents do not exist, the absence proves that there has been no assessment and consequently, no tax collection activities may be pursued.} THIS COURT’S DUTY IS TO REQUIRE PROOF THAT THE TAKING OF THE Goods’ PROPERTY WAS BASED ON A PROCEDRUALLY PROPER, LAWFUL ASSESSMENT AND PROOF OF THE ASSESSMENT WAS MADE PART OF THE RECORD VALIDATING THE IRS TAX SALE. ABSENT THIS EVIDENCE, THIS COURT MUST RULE THAT THE LEVY WAS VOID ON ITS FACE AND NO GOOD TITLE WAS CONVEYED.


Regardless, taking property based on the so-called administrative levy is a provisional remedy and not a final determination of property rights. See Weissman v. U.S. Postal Service,  D.N.J. 1998, 19 F.Supp. 2d 254. Moreover, the matter of the IRS taking property based on a mere notice of levy is not at rest until the subject of the levy has had adequate opportunity for post collection review of the Commissioner’s actions. See Baddour, Inc. v. U.S. C.A.5(Miss.) 1986, 802 F.2d 801, Myers v. U.S., C.A. 5(La.) 1981, 647 F.2d 591, Shapiro v. Secretary of State, 1974, 499 F.2d 572, 162 U.S. App.D.C. 391 affirmed 96 S.Ct. 1062, 424 U.S. 614, 471 L.Ed. 2d 278, and Detwiler v. U.S. E.D.Pa. 1975, 406 F.Supp. 695, affirmed 544 F.2d 512, certiorari denied 97 S.Ct. 1136, 429 U.S. 1105, 51 L.Ed.2d 557.

CONCLUSION


4. The rule of law requires vacating the summary judgment in case number 99-00817, returning all that has been taken from Melville K. Good and Letitia Y. Good, and ordering the perpetrators of this action to leave Melville K. Good and Letitia Y. Tunrer alone, now and forever. Sustaining the Goods’ motion to vacate avoids suit against all actors including Susan Oki Mollway for racketeering. 

Prepared and submitted by: ________________________________________






Melville K. Good
Letitia Y. Good
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AFFIDAVIT


I, Melville K. Good, of age and competent to testify, after having been first duly sworn, state as follows based on my personal knowledge:

1. I am not in receipt of  a summary record of assessment from the Internal Revenue Service, Form 23-C.

2. As a result of the actions of Edward H. Kubo, Jr., Thomas A. Helper, Charles M. Duffy, and Susan Oki Mollway, I have been damaged financially, socially, and emotionally.

__________________________








Melville K. Good

STATE OF HAWAII


  
INDIVIDUAL ACKNOWLEDGMENT

COUNTY OF  ​​​​​__________________


Before me, the undersigned, a Notary Public in and for said County and State on this ____ day of ________, 2002, personally appeared __________________________ to me known to be the identical person who executed the within and foregoing instrument and acknowledged to me that he executed the same as his free and voluntary act.


Given under my hand and seal the day and year last above written.

My commission expires __________








________________ Notary Public

AFFIDAVIT


I, Latitia Y. Good, of age and competent to testify, after having been first duly sworn, state as follows based on my personal knowledge:

3. I am not in receipt of  a summary record of assessment from the Internal Revenue Service, Form 23-C.

4. As a result of the actions of Edward H. Kubo, Jr., Thomas A. Helper, Charles M. Duffy, and Susan Oki Mollway, I have been damaged financially, socially, and emotionally.

__________________________








Latitia Y. Good

STATE OF HAWAII


  
INDIVIDUAL ACKNOWLEDGMENT

COUNTY OF  ​​​​​__________________


Before me, the undersigned, a Notary Public in and for said County and State on this ____ day of ________, 2002, personally appeared __________________________ to me known to be the identical person who executed the within and foregoing instrument and acknowledged to me that he executed the same as his free and voluntary act.


Given under my hand and seal the day and year last above written.

My commission expires __________








________________ Notary Public 
CERTIFICATE OF SERVICE

I, Melville K. Good, certify that _________________, I mailed a true and correct copy of the above and foregoing motion to vacate via certified mail, return receipt requested to:

Edward H. Kubo, Jr.

Thomas A. Helper

& Charles M. Duffy

Room 6-100, PJKK Federal Building

300 Ala Moana Blvd.

Honolulu, HI 968580





_________________________________





Mel Good
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