IN THE UNTED STATES DISTRICT COURT FOR THE

EASTERN DISTRICT OF OKLAHOMA

Dwayne Good



)







)


Plaintiff



)







)

v.                                                             )
No. CIV 03-111111-S

)

Ardell Schluler, an individual,

)


and




)

Opal A. Carter, an individual


)







)


Defendants.



)







)

Plaintiff’s mandatory judicial notice to Frank H. Seay under authority of Federal rules of Evidence rule 201 / motion to vacate a void judgment, Federal Rules of Civil Procedure, rule 60(b)(4), fraud on the court deprives the court of subject matter jurisdiction.
Mandatory judicial notice to Frank H. Seay


1. The Federal District Court, meaning judges like Frank H. Seay, have no inherent judicial power whatsoever and therefore no inherent basis for claiming so-called absolute judicial immunity. Frank Seay is noticed that Frank Seay is a “court of limited jurisdiction.” Parties appearing before Frank Seay, literally must give Frank Seay his judicial power. Where pleadings are not sufficient to invoke Frank Seay’s judical power, also known as “subject matter jurisdiction,” Frank Seay has no judicial authority and Frank Seay is deprived of subject matter jurisdiction. Federal courts are courts of limited jurisdiction, and may only exercise jurisdiction when specifically authorized to do so. A party seeking to invoke a federal court's jurisdiction bears the burden of establishing that such jurisdiction exists. See Scott v. Sandford, 60 U.S. 393 (U.S. 01/02/1856), SECURITY TRUST COMPANY v. BLACK RIVER NATIONAL BANK (12/01/02) 187 U.S. 211, 47 L. Ed. 147, 23 S. Ct. 52, McNutt v. General Motors Acceptance Corp., 298 U.S. 178, 189 (1936), HAGUE v. COMMITTEE FOR INDUSTRIAL ORGANIZATION ET AL. (06/05/39) 307 U.S. 496, 59 S. Ct. 954, 83 L. Ed. 1423, UNITED STATES v. NEW YORK TELEPHONE CO. (12/07/77) 434 U.S. 159, 98 S. Ct. 364, 54 L. Ed. 2d 376, CHAPMAN v. HOUSTON WELFARE RIGHTS ORGANIZATION ET AL. (05/14/79) 441 U.S. 600, 99 S. Ct. 1905, 60 L. Ed. 2d 508, CANNON v. UNIVERSITY CHICAGO ET AL. (05/14/79) 441 U.S. 677, 99 S. Ct. 1946, 60 L. Ed. 2d 560, PATSY v. BOARD REGENTS STATE FLORIDA (06/21/82) 457 U.S. 496, 102 S. Ct. 2557, 73 L. Ed. 2d 172, MERRILL LYNCH v. CURRAN ET AL. (05/03/82) 456 U.S. 353, 102 S. Ct. 1825, 72 L. Ed. 2d 182, 50 U.S.L.W. 4457,  INSURANCE CORPORATION IRELAND v. COMPAGNIE DES BAUXITES DE GUINEE (06/01/82) 456 U.S. 694, 102 S. Ct. 2099, 72 L. Ed. 2d 492, 50 U.S.L.W. 4553,  MATT T. KOKKONEN v. GUARDIAN LIFE INSURANCE COMPANY AMERICA (05/16/94) 128 L. Ed. 2d 391, 62 U.S.L.W. 4313, United States ex rel. Holmes v. Consumer Ins. Group, 279 F.3d 1245, 1249 (10th Cir. 2002) citing United States ex rel. Precision Co. v. Koch Industries,  971 F.2d 548, 551 (10th Cir. 1992). 


2. Statements of counsel, in brief or in argument, are not facts before the court and are therefore not sufficient for support of  the court’s orders. This finding of a continuing investigation, which forms the foundation of the majority opinion, comes from statements of counsel made during the appellate process. As we have said of other un-sworn statements which were not part of the record and therefore could not have been considered by the trial court: “Manifestly, [such statements] cannot be properly considered by us in the disposition of [a) case.” UNITED STATES v. LOVASCO (06/09/77)  431 U.S. 783, 97 S. Ct. 2044, 52 L. Ed. 2d 752, Under no possible view, however, of the findings we are considering can they be held to constitute a compliance with the statute, since they merely embody conflicting statements of counsel concerning the facts as they suppose them to be and their appreciation of the law which they deem applicable, there being, therefore, no attempt whatever to state the ultimate facts by a consideration of which we would be able to conclude whether or not the judgment was warranted. GONZALES v. BUIST. (04/01/12) 224 U.S. 126, 56 L. Ed. 693, 32 S. Ct. 463.  No instruction was asked, but, as we have said, the judge told the jury that they were to regard only the evidence admitted by him, not statements of counsel, HOLT v. UNITED STATES. (10/31/10) 218 U.S. 245, 54 L. Ed. 1021, 31 S. Ct. 2,  Care has been taken, however, in summoning witnesses to testify, to call no man whose character or whose word could be successfully impeached by any methods known to the law. And it is remarkable, we submit, that in a case of this magnitude, with every means and resource at their command, the complainants, after years of effort and search in near and in the most remote paths, and in every collateral by-way, now rest the charges of conspiracy and of gullibility against these witnesses, only upon the bare statements of counsel. The lives of all the witnesses are clean, their characters for truth and veracity un-assailed, and the evidence of any attempt to influence the memory or the impressions of any man called, cannot be successfully pointed out in this record. TELEPHONE CASES. DOLBEAR v. AMERICAN BELL TELEPHONE COMPANY. MOLECULAR TELEPHONE COMPANY V. AMERICAN BELL TELEPHONE COMPANY. AMERICAN BELL TELEPHONE COMPANY V. MOLECULAR TELEPHONE COMPANY. CLAY COMMERCIAL TELEPHONE COMPANY V. AMERICAN BELL TELEPHONE COMPANY. PEOPLE’S TELEPHONE COMPANY V. AMERICAN BELL TELEPHONE COMPANY. OVERLAND TELEPHONE COMPANY V. AMERICAN BELL TELEPHONE COMPANY. (PART TWO THREE) (03/19/88) 126 U.S. 1, 31 L. Ed. 863, 8 S. Ct. 778.  Statements of counsel in brief or in argument are not sufficient for motion to dismiss or for summary judgment, Trinsey v. Pagliaro, D. C. Pa. 1964, 229 F. Supp. 647. Factual statements or documents appearing only in briefs shall not be deemed to be a part of the record in the case, unless specifically permitted by the Court – Oklahoma Court Rules and Procedure, Federal local rule 7.1(h). Frank Seay is noticed: Frank Seay has ignored the record in this instant case which shows that Dwayne Good submitted an affidavit of truth which was not rebutted by either defendant and FRANK SEAY REGARDED THE STATEMENTS OF COUNSEL FOR THE DEFENDANTS AS FACT, EVEN WHEN FRANK SEAY WAS NOTICED OF EVIDENCE OF PERJURY COMMITTED BY COUNSEL. 


3. When jurisdiction is challenged, it is incumbent on the party asserting that the court had jurisdiction to show where the court had jurisdiction on the record: When jurisdiction is challenged, the party claiming that the court has jurisdiction has the legal burden to prove that jurisdiction was conferred upon the court through the proper procedure. Otherwise, the court is without jurisdiction. Whenever a party denies that the court has subject-matter jurisdiction, it becomes the duty and the burden of the party claiming that the court has subject matter jurisdiction to provide evidence from the record of the case that the court holds subject-matter jurisdiction.  Bindell v City of Harvey, 212 Ill.App.3d 1042, 571 N.E.2d 1017 (1st Dist. 1991) ("the burden of proving jurisdiction rests upon the party asserting it.").  Until the plaintiff submits uncontroversial evidence of subject-matter jurisdiction to the court that the court has subject-matter jurisdiction, the court is proceeding without subject-matter jurisdiction. Loos v American Energy Savers, Inc., 168 Ill.App.3d 558, 522 N.E.2d 841(1988)("Where jurisdiction is contested, the burden of establishing it rests upon the plaintiff.").  The law places the duty and burden of subject-matter jurisdiction upon the plaintiff.  Should the court attempt to place the burden upon the defendant, the court has acted against the law, violates the defendant's due process rights, and the judge has immediately lost subject-matter jurisdiction. Frank Seay is noticed: this pleading is a jurisdictional challenge.

4. When rule providing for relief from void judgments is applicable, relief is not discretionary matter, but is mandatory, Orner v. Shalala,  30 F.3d 1307, (Colo. 1994). See also, In re: Thomas, 906 S.W.2d at 262 (holding that trial court has not only power but duty to vacate a void judgment).  Frank Seay is noticed: where the court lacks discretionary authority, the court is deprived of judicial capacity. In other words, Mr. Seay, you cannot choose not to vacate your void order of May 8th 2003 AND YOUR REFUSAL TO VACATE DEPRIVES YOU OF DEFENSE OF SO-CALLED ABSOLUTE JUDICAL IMMUNITY. 

Brief in support of motion to vacate a facially void judgment


5. Frank H. Seay’s order of May 8th 2003 granting the so-called motion for summary judgment (so-called for reason that the motion for summary judgment is in direct contravention of Federal Rules of Civil Procedure, rule 56) is facially void for reason that Frank H. Seay has willfully acceded to fraud.


6. First fraud: “The uncontested record establishes, however, that Good’s appeal to the Tenth Circuit was heard by that Tribunal.”  Truth: Dwayne Good furnished Frank Seay with a copy of Dwayne Good’s objection to the report and recommendation of the magistrate in the court below including about sixty pages of un-disputed  evidence, which as a matter of law, required de novo  review both in the trial court and at the Tenth Circuit. The record shows that the trial court – Payne – adopted the report and recommendation of the magistrate without de novo review. The Tenth Circuit also adopted the report and recommendation, not only without de novo review but falsely supported by the perjury that Dwayne Good had failed to object to the report and recommendation. FRANK H. SEAY SHOULD BE COMPELLED TO APPEAR AND TESTIFY BEFORE A FULLY INFORMED FEDERAL GRAND JURY HOW THESE UNDISPUTED FACTS COMPORT WITH DUE PROCESS.


7. Second fraud: “Review of the briefs and the record demonstrates that Appellant has failed to comply with the filing sanctions imposed on him by the Northern District of Oklahoma “ Truth: The real record, not the imaginary record falsely uttered to Frank Seay by the obviously dishonest U. S. Attorney, shows that the magistrate is a criminal by virtue of the fact (on the record) that the magistrate aided and abetted the unauthorized use of Oklahoma State property and resources for the benefit of private individuals. The magistrate would be in jail in a country with a system of laws.  It is also a matter of record (A record which Frank Seay actually held in hand)  that Dwayne Good objected to the report and recommendation of the magistrate and supported the objection with evidence which was not disputed. 


8. Third fraud: Schluler and Carter are entitled to aboluted judicial immunity. Truth: Schluler and Carter are not judges.


9. Fourth fraud: Schluler and Carter are entitled to immunity for performance of ministerial acts at the direction of a judge. Truth: Schluler and Carter violated the Code of Conduct for Judicial Employees and were acting on their own – not on instruction of a judge.

Conclusion


10. The record made in this instant case verifies that Frank H. Seay has willfully acceded to fraud depriving Frank H. Seay of subject matter jurisdiction to rule favorably for Schluler and Carter. Frank H. Seay’s swift response to vacate Frank H. Seay’s order of summary judgment May 8th 2003 avoids the conclusion that Frank H. Seay is willfully in violation of 18 USC 1964(a).

Prepared and submitted by:





____________________ 






Dwayne Good





Certificate of mailing

I, Dwayne Good, certify that May ____, 2003, I mailed a true and correct copy of the above and foregoing objection and notice to:

Jeanette Windsor

1200 West Okmulgee

Muskogee, Oklahoma 74401
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