In the Circuit Court of Pulaski County, Arkansas

Second Division

Arkansas Contractors

Licensing Board





Plaintiff

v. 




No. CV-99-2695

Tony Quinn d/b/a

Quinn Signs






Defendant

Motion to vacate a void judgment / notice to the court regarding Gregory L. Crow’s violation of 18 USC 1961, 1962, & 1964(a)

Brief in support


Gregory L. Crow practiced fraud in obtaining judgment in case number CV-99-2695.   Mr. Crow repeatedly, falsely and fraudulently, claimed that Tony Quinn had failed to urge Constitutional issues in defense of the judgment referenced in CV-99-2695. See Crow’s papers submitted to the Arkansas Court of Appeals.  This court is noticed: Tony Quinn did raise Constitutional issues in defense of the judgment referenced in CV-99-2695. See Tony Quinn’s petition for judicial review of an administrative action attached, with specific attention to article 6.    See also, the court’s original ruling attached.

Memorandum of law in support of the fact that judgment CV-99-2695 is void


A void judgment which includes judgment entered by a court which lacks jurisdiction over the parties or the subject matter, or lacks inherent power to enter the particular judgment, or an order procured by fraud, can be attacked at any time, in any court, either directly or collaterally, provided that the party is properly before the court, Long v. Shorebank Development Corp., 182 F.3d 548 ( C.A. 7 Ill. 1999). A void judgment is one that has been procured by extrinsic or collateral fraud, or entered by court that did to have jurisdiction over subject matter or the parties, Rook v. Rook, 353 S.E. 2d 756, (Va. 1987).  A void judgment or order is one that is entered by a court lacking jurisdiction over the parties or the subject matter, or lacking the inherent power to enter the particular order or judgment, or where the order was procured by fraud, In re Adoption of E.L.,  733 N.E.2d 846, (Ill.App. 1 Dist. 2000).  Void judgments generally fall into two classifications, that is, judgments where there is want of jurisdiction of person or subject matter, and judgments procured through fraud, and such judgments may be attacked directly or collaterally,  Irving v. Rodriquez,  169 N.E.2d 145, (Ill.app. 2 Dist. 1960).  Void order which is one entered by court which lacks jurisdiction over parties or subject matter, or lacks inherent power to enter judgment, or order procured by fraud, can be attacked at any time, in any court, either directly or collaterally, provided that party is properly before court,  People ex rel. Brzica v. Village of Lake Barrington, 644 N.E.2d 66 (Ill.App. 2 Dist. 1994).  Void judgments have no legal effect. Davis v. Office of Child Support Enforcement, 322 Ark. 352, 357, 908 S.W.2d 649, 652 (1995) (citing Rankin v. Schofield, 81 Ark. 440, 98 S.W. 674 (1905)).  A void judgment or decree is a mere nullity, and has no force, either as evidence or by way of estoppel. The holding that a void judgment may be attacked collaterally was reaffirmed in Chester v. Arkansas State Board of Chiropractic Examiners, 245 Ark. 846, 435 S.W.2d 100 (1968).   A void order is subject to collateral attack. Pendergist v. Pendergist, 267 Ark. 1114, 593 S.W.2d 502 (1980).  A void judgment amounts to nothing and has no force as res judicata." Arkansas State Highway Commission v. Coffelt, 301 Ark. 112, 782 S.W.2d 45 (1990).  A void judgment cannot provide valid notice for a subsequent proceeding in circuit court. Rector v. State, 6 Ark. 187 (1845). A void judgment, however, amounts to nothing and has no force as res judicata. See Selig v. Barnett, 233 Ark. 900, 350 S.W.2d 176 (1961).  When rule providing for relief from void judgments is applicable, relief is not discretionary matter, but is mandatory, Orner v. Shalala,  30 F.3d 1307, (Colo. 1994). Judgments entered where court lacked either subject matter or personal jurisdiction, or that were otherwise entered in violation of due process of law, must be set aside,  Jaffe and Asher v. Van Brunt, S.D.N.Y.1994. 158 F.R.D. 278.

Judicial notice


This court is noticed: As soon as practical and reasonable, Gregory L. Crow, the private business organizations to which Crow belongs, and all who aid and abet Gregory L. Crow shall be sued under authority of 18 USC 1964(a).

Memorandum of law in support of judicial notice


The federal district courts have jurisdiction under Civil Rico to order any person to divest himself of any interest, direct or indirect, in any enterprise; imposing reasonable restrictions on the future activities or investments of any person, including, but not limited to, prohibiting any person from engaging in the same type of endeavor as the enterprise engaged in, the activities of which affect interstate or foreign commerce; or ordering dissolution or reorganization of any enterprise. Any person injured in his business or property by reason of a violation of section 1962 of this chapter may sue therefore in any appropriate United States district court and shall recover threefold the damages he sustains and the cost of the suit. Because the language of Racketeer Influenced and Corrupt Organizations Act authorizing suit by any person injured in his business or property by reason of violation of Act tracks section 4 of the Clayton Act, rules established in antitrust cases for identifying proper complaints should be applied to RICO, too. Both requirements of Rule mandating particularity in pleading of fraud and liberal notice pleading philosophy of federal rules apply to RICO claims based upon fraud. Congress intended RICO.  In order to state claim for treble damages as result of injury to business or property, plaintiff in RICO action must (1) prove RICO violation, (2) prove injury to business or property, and (3) that the violation caused the injury. Additionally, plaintiff must prove (1) existence of enterprise which affects interstate commerce, (2) that defendant was employed by or associated with the enterprise, (3) that defendant participated in the conduct of the enterprise’s affairs, and (4) that the participation was through a pattern of racketeering activity. Elements essential to CR are (1) existence of RICO enterprise, (2) existence of pattern of racketeering activity, (3) nexus between defendant, pattern of RICO activity or RICO enterprise, and (4) resulting injury to plaintiff in his business or property.  Plaintiff must demonstrate that he sustained injury as proximate result of one or more predicate acts constituting pattern. Plaintiff must allege that defendant, through commission of two or more acts, constituting pattern of racketeering activity, directly or indirectly invested in, or maintained an interest in, or participated in an enterprise affecting interstate commerce. Plaintiff must allege injury flowing from commission of  predicate acts  which means that recovery must show some injury flowing from one or more predicate acts.  Plaintiff must show how violation caused injury and in conjunction with RICO prohibitions stated in 18 USC 1962 (which centers on actions conducted through pattern of RICO activity by reason of requirement effectively forces civil RICO plaintiff to demonstrate that predicate act alleged for purposes of making out violation of 1962 resulted in direct harm). Causal connection between injury and alleged acts of RICO activity is requirement of standing under RICO. Injury must be caused by a pattern of  RICO activity or by individual RICO predicate acts. Pattern or acts must proximately cause the injury. There must be a direct relationship between plaintiff’s injury and plaintiff’s conduct (as in plaintiff relying on). The test for proximate cause is reasonably foreseeable or anticipated as natural consequence. Civil Rico cause of action does not require prior criminal conviction, relationship to organized crime, or proof of injuries outside those caused by the predicate acts. To prove that enterprise existed within meaning of RICO plaintiffs must present evidence of ongoing organization and evidence that various associates functioned as continuing unit. RICO plaintiff must establish that defendant has received money from pattern of RICO activity and has invested that money in enterprise affecting interstate commerce. Showing injury requires proof of concrete financial loss. Loss cannot be intangible. Lost profit is an injury cognizable within Civil Rico. No particular RICO injury need be proven to maintain a Civil Rico. Plaintiffs must prove criminal conduct in violation of RICO injured business or property. Liability attaches where injury is direct or indirect result; however, standing requires direct injury. Lost opportunity must be concrete injury meaning not speculative. Civil Rico does not apply to personal injuries. Plaintiff need only establish that predicate acts were proximate cause of injury. Plaintiffs are not required to show nexus between defendants and organized crime. Plaintiffs must show (1) at least two predicate acts, (2) that predicates were related, and (3) that defendants pose a threat of continued criminal activity. Cardinal question is whether defendants have committed one of enumerated acts under 18 USC 1961. Relying on a fraud to one’s detriment and resulting injury to property or business is injury cognizable within Civil Rico.  Communicating misrepresentations to the effect that the party relying on the misrepresentations loses money or property is injury. Injury caused by reliance on fraud is injury.  Standard of proof is preponderance of the evidence. Question of whether plaintiff’s business or property was injured is question of law for the court taking into consideration such factors as foreseeability of particular injury, intervention of independent causes and factual directness of causal connection. There are elements that must be pled before plaintiff may avail himself of enhanced damages, (1) two predicate acts, (2) which constitute a pattern of racketeering activity, (3) directly participating in the conduct of an enterprise of (4) activities that affect interstate commerce, and (5) that plaintiff was injured in business or property.  There is no right of contribution under civil liability provision of RICO Act.  Each element of RICO violation and its predicate acts must be alleged with particularity. To state a claim under CR there must be a person, enterprise, and pattern of racketeering activity.  Plaintiffs must show a nexus between control of enterprise, RICO activity, and injury. Complaint must allege (1) existence of enterprise affecting interstate commerce, (2) that defendant participated directly or indirectly in the conduct or affairs of the enterprise,  and (3) defendant participated through a pattern of racketeering activity that must include the allegation of at least two racketeering acts. A necessary ingredient of every successful Civil Rico claim is an element of criminal activity.  Civil Rico claim must adequately allege that scheme of fraud would have foreseeable result and continuity or threat of continuing racketeering acts. Enterprise as defined in Civil Rico is (1) identified formally or informally, and (2) common purpose of making money from fraud schemes. Referring to entity as both enterprises and person does not defeat Civil Rico in spite of requirement of (1) identifying a persons and a  (2) separate  enterprise. Enterprise can be association-in-fact. Plaintiff must show how person’s criminal  conduct enables obtaining an interest or control of the enterprise.  Failing to allege that defendant was affiliated with or engaged in organized crime is not fatal to Civil Rico claim. Sufficiency of pleading of RICO conspiracy claim is not subject to higher pleading standard of civil rule for fraud claims. In order to sufficiently allege a conspiracy, a party must allege two acts of racketeering with enough specificity to show there is probable cause to believe that crimes were committed. Although rule that fraud must be pled with particularity requires that plaintiff in a suit brought under RICO provide only a general outline of the alleged fraud scheme, sufficient to reasonably notify the defendants of their purported role in the scheme, the complaint must, at minimum, (1) describe the predicate acts with some specificity and (2) state the time, (3) place, (4) content of the alleged communications perpetrating the fraud and  (5) identity of party perpetrating a fraud. Fraud allegations are sufficient for purpose of stating Civil Rico claim if the place the defendant on notice of precise misconduct  Claim must be made that defendant actually made false statements. To state a claim the “continuity plus relationship standard” must be met. Pattern of racketeering activity means a nexus between the affairs of the enterprise and the RICO activity. There must be a threat of future activity. Continuity means “regular way of doing business.”  To satisfy the “pattern prong” requires that acts be related. Actual fraud and not constructive fraud must be shown.  See Attick v. Valeria Associates, L.P.,  S.D. N.Y. 1992, 835 F. Supp. 103., Avirgan v. Hull, C.A. 11 (Fla.) 1991, 932 F.2d 1572., Yellow Bus Lines, Inc. v. Drivers, Chauffeurs & Helpers Local Union 639, C.A.D.C. 1990, 913 F.2d 948, 286 U.S. App. D.C. 182, certiorari denied 111 S.Ct. 2839, 501 U.S. 1222, 115 L.Ed. 2d 1007, Hecht v. Commerce Clearing House, Inc. C.A. 2 (N.Y.) 1990, 897 F.2d 21, 100 A.L.R. Fed. 655., Standard Chlorine of Delaware, Inc. v. Sinibaldi, D.Del. 1992, 821 F. Supp. 232., Jordan v. Herman, F.D. Pa. 1992, 792 F. Supp. 380, Nassau-Suffolk Ice Cream, Inc. v. Integrated Resources, Inc. S.D.N.Y. 1987, 114 F.R.D. 684., Polletier v. Zweifel, C.A. 11 (Ga.) 1991, 921 F.2d 1465, rehearing denied 931 F.2d 901, certiorari denied 112 S.Ct. 167, 502 U.S. 855, 116 L.Ed. 131, Khurana v. Innovative Heath Care Systems, Inc. , C.A. 5 (La.) 1997, 130 F.3d 143, vacated 119 S.Ct. 442, 525 U.S. 979, 142 L.Ed. 2d 397, on remand 164 F.3d 900, In re American Honda Motor Co., Inc. Dealership Relations Litigation, D.Md. 1996, 941 F.Supp. 528., Red Ball Interior Demolition Corp. v. Palmadessa, S.D.N.Y. 1995, 908 F.Supp. 1226., Protter v. Nathan’s Famous Systems, Inc. E.D. N.Y. 1995, 904  F.Supp.  101, Prudential Ins. Co. of America v. U.S. Gypsum Co. D.N.J. 1993, 828 F.Supp. 287, Compagnie de Reassuarance D’lle de France v. New England Reinsurance Corp. D. Mass. 1993, 825 F.Supp. 370., Grand Cent. Sanitation, Inc. v. First Nat. Bank of Palmerton, M.D.Pa. 1992, 816 F.Supp. 299, Randolph County Federal Sav. & Loan Assoc. v. Sutliffe S.D. Ohio 1991, 775 F. Supp. 1113, Venzor v. Gonzalez, N.D. Ill. 1996, 936 F. Supp. 445,  Miller v. Affiliated Financial Corp. N.D. Ill. 1984, 600 F.Supp. 987, Yancoski v. E.F. Hutton & Co. Inc. F.D. Pa. 1983, 581 F.Supp. 88, Gitterman v. Vitoulis S.D. N.Y. 1982, 564 F.Supp. 46,.  Minpeco, S.A. v. Hunt, S.D.N.Y. 1989, 718 F.Supp. 168, Florida Dept. Ins. V. Debenture Guar. M.D. Fla. 1996, 921 F.Supp. 750, In re Sahlen & Associates, Inc. Securities Litigation, S.D. Fla.1991, 773 F.Supp. 342, Buck Creek Coal, Inc. v. United Workers of America, S.D. Ind. 1995, 917 F.Supp. 601, In re Phar-Mor, Inc. Securities Litigation, W.D. Pa. 1994, 900 F.Supp. 777, Liquid Air Corp. v. Rogers C.A. 7 (Ill.) 1987, 834 F.2d 1297., Poeter v. Shearson Lehman Bros. Inc. S.D. Tex. 1992, 802 F.Supp. 41, Guiliano v. Everything Yogert, Inc. E.D. N.Y. 1993, 819 F.Supp. 626., Babst v. Morgan Keegan & Co.  E.D. La. 1988, 687 F.Supp. 255, U.S. v. Gigante, D.N.J. 1990, 737 F.Supp. 292, Frank E. Basil, Inc. v. Leidesdorf, N.D.Ill. 1989, 713 F.Supp. 1194, In re Crazy Eddie Securities Litigation,  E.D. N.Y. 1990, 747 F.Supp. 850, and O’Rourke v. Crosley, D.N.J. 1994, 847 F.Supp. 1208. 

Conclusion


Whereas this court has actual knowledge that Gregory L. Crow repeatedly made false representations to the Arkansas appellate court to the effect that Tony Quinn had not challenged the Constitutionality of Mr. Crow’s action against him; and whereas, this court has actual notice of records revealing this representation of Mr. Crow to be fraudulent; and whereas, this court has actual knowledge that judgment obtained by fraud is void; and whereas, this court has actual knowledge that a party seeking relief of a void judgment invokes the ministerial side of the court where the court lacks discretion as to whether to vacate the void judgment, this court is required to vacate Pulaski County case number CV-99-2695 with prejudice.

Prepared and submitted by:_______________________________





          Tony Quinn

Certificate of mailing


I, Tony Quinn, certify that July ____, 2003, I mailed a true and correct copy of the above and foregoing motion to vacate via United States Mail certifed to:

Gregory L. Crow

4100 Richards Road

North Little Rock, Arkansas 72117

______________________________


Tony Quinn

