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IN THE CIRCUIT COURT FOR SMITH  COUNTY  

STATE OF TENNESSEE



Naomi Good



) 
CIVIL NO._____________ 
                 



)
Plaintiff 



) 
 




) 
v.




) 
 




)
DISCOUNTS R US, INC. 

)
 




)
Defendant.



)
 




)



PLAINTIFF’S MOTION IN LIMINE AND MEMORANDUM OF LAW


1. Plaintiff, Naomi Good, moves this court to acknowledge the law regarding collateral attacks.
2. A collateral attack has no pretrial, no discovery, and no witnesses.

The only evidence examined in a collateral attack is the record already made in the judgment collaterally attack.

MEMORANDUM OF LAW



Void judgment is one where court lacked personal or subject matter jurisdiction or entry of order violated due process,  U.S.C.A. Const. Amend. 5 – Triad Energy Corp. v. McNell  110 F.R.D. 382 (S.D.N.Y. 1986). A void judgment is one which shows upon the face of the record a want of jurisdiction in the court assuming to render the judgment, which want of jurisdiction may be either of the person, or of the subject-matter generally, or of the particular question attempted to be decided or the relief assumed to be given. (Citations omitted). 160 Tenn. at 336, 24 S.W.2d at 883. A void judgment lacks validity anywhere and is subject to attack from any angle. State ex rel. Ragsdale v. Sandefur, 215 Tenn. 690, 701, 389 S.W.2d 266, 271 (1965); Acuff v. Daniel, 215 Tenn. 520, 525, 387 S.W.2d 796, 798 (1965). Neither the trial court nor this court can enforce a judgment which is void. The issue of the validity of the judgments and orders herein has been raised, and, if the judgment is void,  the party raising the jurisdictional challenge has stated a claim for relief under Tenn. R. Civ. P. 60.02(3). All orders or judgments issued by a judge in a court of limited jurisdiction must contain the findings of the court showing that the court has jurisdiction, not allegations that the court has jurisdiction.   In re Jennings, 68 Ill.2d 125, 368 N.E.2d 864 (1977) ("in a special statutory proceeding an order must contain the jurisdictional findings prescribed by statute."); Zook v Spannaus, 34 Ill.2d 612, 217 N.E. 2d 789 (1966); State Bank of Lake Zurich v Thill, 113 Ill.2d 294, 497 N.E.2d 1156 (1986).  A judge's allegation that he has jurisdiction is only an allegation (Lombard v Elmore, 134 Ill.App.3d 898, 480 N.E.2d 1329 (1st Dist. 1985); Hill v Daily, 28 Ill.App.3d 202, 204, 328 N.E.2d 142 (1975));  inspection of the record of the case has been ruled to be the controlling factor.  If the record of the case does not support jurisdiction, then the judge has acted without jurisdiction.  The People v Brewer, 328 Ill. 472, 483 (1928). A void order which is one entered by court which lacks jurisdiction over parties or subject matter, or lacks inherent power to enter judgment, or order procured by fraud, can be attacked at any time, in any court, either directly or collaterally, provided that party is properly before court,  People ex rel. Brzica v. Village of Lake Barrington, 644 N.E.2d 66 (Ill.App. 2 Dist. 1994).  The Tennessee Rules of Civil Procedure do not prescribe a specific time limit for challenging a void judgment. Tennessee R. Civ. P. 60.02 states that these motions "shall be made within a reasonable time." Tennessee courts have not authoritatively construed this requirement's application to Tenn. R. Civ. P. 60.02(3) motions. Tenn. R. Civ. P. 60.02(3) is, however, identical to Fed. R. Civ. P. 60(b)(4), and so we may look to federal precedents for helpful guidance in construing our own rule, Bowman v. Henard, 547 S.W.2d 527, 530 (Tenn. 1977). Federal courts have consistently held that Fed. R. Civ. P. 60(b)(4) does not impose a time limit on post-judgment motions challenging a void judgment, 11 Charles A. Wright & Arthur R. Miller, Federal Practice and Procedure § 2862, at 197 (1973). Some text writers envision that exceptional circumstances may exist wherein the reasonable time limitation would require a showing of diligence on the part of the movant. 7 James W. Moore & Jo Desha Lucas, Moore's Federal Practice P60.25[4], at 60-242 (2d ed. 1993).
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