In the United States District  Court

For the District of Nevada

File number: CV-N-03-0119-HDM-VPC

Thomas A. Dillon, Independent Fiduciary

Of Employers Mutual Plans,


Plaintiff,

v.





Second objection to discovery and 







notice to the court

Gary A. Bastie, et al.


Defendants.

Gary A. Bastie again objects to ongoing discovery and obvious abuse of discovery taking place in this instant case and notices this court of misrepresentations by Robert L. Brace

Grounds for objection and brief in support


Counsel for plaintiff is again in breach of the Federal Rules of Civil Procedure, rule 11 duty to make inquiry, reasonable under the circumstances, to verify this instant case is well grounded in fact and warranted by existing law.  See attached exhibit: May 13th 2003 communication from Mr. Brace.

Notice of misrepresentation 


First mistruth: “You have been sued as a Defendant Insurance Producer along with Gary Allen Bastie and Michael Farley.” Truth: The use of the term “insurance” is intentionally misleading in respect of the fact that the plans in question involve ERISA plans – not insurance and the so-called lawsuit is held in abeyance under Federal Rules of Civil Procedure, rule 16.


Second mistruth: “We have obtained a stay of the proceedings, which means that no response is due until after the Initial Pretrial Conference scheduled for August 26, 2003” Truth: the so-called proceedings taken under consideration under F.R.Civ.P. rule 16. To the extent that “no response is due” putative defendants object to this court’s prohibition to defendants moving for dismissal while allowing Robert L. Brace to probe near and far, to threaten, and to harass. This misconduct by Mr. Brace is the moral equivalent of  expecting defendants to fight a boxing match with both hands strapped behind their back.


Third mistruth: “Attached are some documents for you to review. They may help you and the fellow employees of Starling & Associates answer the Court Ordered Interrogatories.” Truth: Mr. Brace in receipt of defendants’ objection to abuse of rule 11 to engage discovery. Both Brace and this court have knowledge that matter cannot go forward until the objection is ruled on. It is also true that the ERISA dealings of  Starling & Associates involve independent contractors – not employees.


Fourth mistruth: “Attached as Exhibit 1 is a commission sharing summary which identifies the down-line insurance producers with who Starling & Associates shard a commission on sales of the defective insurance.” Truth: the subject matter of this so-called lawsuit is an ERISA plan – not insurance and defendants are not in receipt of any evidence that the plan was “defective.”


Fifth mistruth: “It is our position that because Starling & Associates acted in the capacity as a wholesale insurance producer, it was in privity (SIC) of contract with those EWBPs who purchased the defective insurance from down-line retail insurance producers and is therefore liable for those unpaid claims.” Truth: This nonsense of Robert L. Brace verifies that Brace is ignorant of how both ERISA and insurance plans are marketed to the consuming public. Brace also fails to show how defendants would be vicariously liable for plan or subcontractors. And again, Brace’s prattle consists of unverified conclusions and theories.


Sixth mistruth: “The unpaid claims attributable to the sales of these down-line insurance producers exceed $4,000,000.00. The exact amount of Starling & Associates’ liability as the wholesaler for these claims will be determined in the immediate future.” Truth: This is nothing less than extortion – demanding money under the color of an official right. 


Seventh mistruth: “Regarding the retail sales by yourself, Gary Allen Bastie and Michael Farley, I have attached additional documents.” Truth: Again, Brace shows his ignorance equating ERISA plans to retail sales and pretending the product purchased was not delivered.


Eighth mistruth: “Exhibit 2 is the list of Employers Gary Bastie sold the defective insurance to. . . . . Exhibit 4 is the list of employers Michael Farley sold the defective insurance to . . . Exhibit 6 and Exhibit 7 are the same documents relevant to your sales.“ Truth:  Robert L. Brace, without showing why claims were not paid, without showing a nexus between the alleged misconduct of independent contractors and the defendants, and without a legal theory of indemnity based on vicarious liability, insults the integrity of this court by expecting this court to willfully accede to a scheme of fraud and extortion.

Conclusion


This court’s determination that discovery is not a substitute for requirement to make reasonable inquiry under rule 11 justly requires sustaining defendant’s objection and suspending discovery.  Determination by this court that Robert L. Brace has shown a pattern of abuse of process warrants dismissal of  Dillon v. Starling & Associates; Gary Allen Bastie and Michael Farley Case No. CV-N-03-HDM-VPC with prejudice.

Prepared and submitted by: ___________________________





Gary A. Bastie

Certificate of service

I, Gary A. Bastie, certify that May ____, 2003, I mailed a true and correct copy of the above and foregoing objection together with exhibits via first class mail to:

Robert L. Brace

P.O. Box 630

Santa Barbara, CA 93102

And

Richard W. Horton

Suite 1100 Bank of America Plaza

50 W. Liberty Street

Reno, NV 89501
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