IN THE UNTED STATES DISTRICT COURT

 FOR THE DISTRICT OF KANSAS

Glenda O’Kay,



)







)


Plaintiff,



)







)

v.                                                             ) Case No. 02-2222-MLB

)

Louis J. Wade,




)







)


Defendant.



)

Plaintiff’s objection to the presumption of harmless error / notice to the court that the court’s errors affecting  the substantive rights of Glenda O’Kay / Federal Rules of Civil Procedure, rule 60(b)(4) motion to vacate the judgment of the trial that was had March 25th 2003 nunc pro tunc 

Brief in support


1. The trial court lost subject matter jurisdiction when the court prejudiced Glenda O’Kay’ due process rights by (1). Allowing the jury to consider Glenda O’Kay’ letter to Louis J. Wade in a light most favorable to Wade and misinterpreting the law to require a consumer’s letter to require validation from the collector. The trial court usurped the law making power of Congress and contravend controlling Kansas authority found at 823 P.2d 818, and (2). Allowing the jury to consider Wade’s intent when the court was fully informed that Wade’s intention was not an issue before the court and the trial court knew or should have known that factors such as how long the collector or collector’s employer had been in business were irrelevant, not to be considered by the jury.


2. The trial court’s allowance of evaluating Glenda O’Kay’ letter to Louis J. Wade under a standard which presumes legal document construction requiring a skilled practitioner of the legal arts usurps the law making power of Congress and violates the Constitutional right of Glenda O’Kay to rely on the rule of precedent as clearly articulated in Clark’s Jewelers v. Humble.

12/31/91 Clarks's Jewelers v. Humble 
	[1]     
	KANSAS COURT OF APPEALS.

	[2]     
	65927

	[3]     
	823 P.2d 818, 1991.KS.0001696 <http://www.versuslaw.com>

	[4]     
	Dated : December 31, 1991

	[5]     
	CLARK'S JEWELERS, PLAINTIFF
v.
HOWARD D. HUMBLE AND PATRICIA K. HUMBLE, DEFENDANTS/APPELLEES,
v.
CREDIT BUREAU OF GREATER GARDEN CITY, INC., THIRD-PARTY DEFENDANT/APPELLANT.

	[6]     
	Before BRISCOE, C.J., LARSON, J., and DAVID W. KENNEDY, District Judge, assigned.

	[7]    
	- 16 Kan. App. 2 -

	[8]    
	1. CREDITORS AND DEBTORS - Fair Debt Collection Protections Act - Debt Collector May not Avoid Mandate of Act by Sending Communications to Consumer in Care of Consumer's Attorney. A debt collector may not avoid the mandates of 15 U.S.C. 1692c(a)(2) (1982) by sending communications for a consumer to the consumer in care of the consumer's attorney.

	[9]    
	2. SAME - Fair Debt Collection Protections Act. - Consumer's Dispute of Debt - Sufficiency of Consumer's Communication to Debt Collector. A consumer can dispute a debt within the meaning of 15 U.S.C. 1692g(b) (1982) without using the word "dispute." It is sufficient that the consumer's communication with the debt collector put it on notice that there is a conflict or controversy as to the debt or some portion of the debt.

	[10]    
	3. SAME - Fair Debt Collection Practices Act - Violation of Act by Debt Collector - Debt Collector Not Liable for Damages if Violation Not Intentional and Resulted from Bona Fide Error. A debt collector may not be held liable for damages under the Fair Debt Collection Practices Act if the debt collector shows by a preponderance of evidence that the violation was not intentional and resulted from a bona fide error notwithstanding maintenance of procedures reasonably adapted to avoid any such error (15 U.S.C. 1692k[c]

	[11]    
	).

	[12]    
	4. SAME - Fair Debt Collection Practices Act - Damages for Noncompliance - Considerations to Be Made by Court. In awarding damages pursuant to 15 U.S.C. 1692k(a)(2)(A) (1982), a court must consider the frequency and persistence of noncompliance, the nature of the noncompliance, and the extent to which the noncompliance was intentional.

	[13]    
	5. ATTORNEY FEES - Awared of Fees - Trial Court Discretion - Appellate Review. The award of attorney fees is a matter within the trial court's discretion and is upheld unless there is a showing of an abuse of discretion. As a general rule, appellate courts defer to any thoughtful rationale and decision developed by a trial court to avoid second-guessing.

	[14]    
	Appeal from Ford District Court; DANIEL L. LOVE, Judge. Opinion filed December 31, 1991. Affirmed.

	[15]    
	THE HONORABLE JUDGE KENNEDY

	[16]    
	Credit Bureau of Greater Garden City, Inc., (Credit Bureau) appeals the district court's finding that it violated the Fair Debt Collection Practices Act (15 U.S.C. 1692 et seq.

	[17]    
	The Humbles purchased jewelry from Clark's Jewelers in Dodge City and contracts were executed to finance their purchases. On August 24, 1987, Patricia received a telephone call from Virginia Green, an employee of Credit Bureau, informing Patricia that Clark's had assigned collection of the Humbles' account to Credit Bureau. On the same day, Credit Bureau mailed a letter to the Humbles seeking $12,263.45 on behalf of Clark's. The letter indicated the Humbles had 30 days to dispute the alleged debt, and that failure to pay could seriously compromise the Humbles' ability to receive credit in the future.

	[18]    
	Upon receiving the letter, the Humbles retained John Fierro, who on August 29, 1987, advised the Credit Bureau:

	[19]    
	"Please be advised that I represent Mr. and Mrs. Humble. Under no circumstances are you to communicate with them any further concerning this account . . . .

	[20]    
	"1. My clients have never received statements or notices from either the Clarks or the attorney that they fired.

	[21]    
	"2. My clients share an excellent reputation in this community and if either you or [Clark's] take any steps to blemish that record you can be sure that all of you will be involved in a lawsuit.

	[22]    
	"3. We suggest that you investigate the reputation and activity of the creditor in this case in Dodge City to determine if these are the kind of people you wish to represent.

	[23]    
	"4. The format of your letter of August 24, 1987 violates the Fair Debt Collection Practices Act."

	[24]    
	After receiving the letter, Green discussed the status of the Humbles' account with Roland Belcher, president of Credit Bureau. Pursuant to its internal filing procedure, Green marked the Humble account as "disputed." In addition, she noted the following in the account ledger: "Received a letter from [the Humbles'] attorney, John Fierro. We are to communicate only with him. Change the address."

	[25]    
	On September 1, 1987, Fierro wrote Credit Bureau, stating the Humbles had reached an agreement with Clark's to pay a minimum of $30 per month. The letter stated that no further payments would be made until Credit Bureau indicated who was authorized to receive payment. In addition, the letter indicated the possibility of a lawsuit against Clark's for misrepresenting the value of the jewelry.

	[26]    
	On September 8, 1987, Credit Bureau wrote to the Humbles in care of Fierro, stating: "[Y]ou have avoided paying this debt in spite of repeated demands for payment and without explanation." Fierro returned this letter to the Credit Bureau with a handwritten note referring to his September 1 letter. Credit Bureau sent additional letters on September 29 and October 21, 1987. In its October 21 letter, Credit Bureau asserted: "This office has received no response to previous contacts with you regarding the above captioned matter." Fierro responded to Credit Bureau's letters on September 30 and October 27, 1987, and forwarded copies of all letters to the Humbles. All letters sent to Fierro by Credit Bureau were computer-generated form letters. None of the letters acknowledged Fierro or any of his requests or demands.

	[27]    
	Clark's filed suit against the Humbles. The Humbles filed a petition bringing Credit Bureau into the lawsuit as a third-party defendant, alleging violations of the Fair Debt Collection Practices Act. The Humbles settled out of court with Clark's. The district court found that Credit Bureau did not respond directly to Fierro's letters but sent form letters designed for the Humbles rather than their attorney and that the letters violated 15 U.S.C. 1692c(a)(2) (1982). The court did not award damages for the violations because of Fierro's ability to censor the letters. The court concluded Credit Bureau's September 8 letter violated 15 U.S.C. 1692g(b) (1982). Pursuant to 15 U.S.C. 1692k(a)(2)(A) (1982), the court ordered Credit Bureau to pay civil damages of $500 and the Humbles' attorney fees.

	[28]    
	At the request of the district court, Fierro submitted an itemized statement of his charges, requesting $100 per hour for 48 hours. Credit Bureau opposed the statement and, after a hearing, the court ordered payment of Fierro's fees at a rate of $100 per hour for 40 hours.

	[29]    
	This court's scope of review is to determine whether the trial court's findings are supported by substantial competent evidence and whether the findings are sufficient to support the court's Conclusions of law.

	[30]    
	"Substantial evidence is evidence which possesses both relevance and substance and which furnishes a substantial basis of fact from which the issues can reasonably be resolved. [Citation omitted.] Stated in another way, `substantial evidence' is such legal and relevant evidence as a reasonable person might accept as being sufficient to support a Conclusion. [Citation omitted.]" Williams Telecommunications Co. v. Gragg, 242 Kan. 675, 676, 750 P.2d 398 (1988).

	[31]    
	Credit Bureau's first issue is that the district court erred in finding violation of 1692c(a)(2) and 1692g(b) of the Act. It argues that letters addressed to the Humbles but mailed in care of Fierro cannot constitute direct communications with debtors in violation of 1692c(a)(2). Credit Bureau also argues the letters received from Fierro did not dispute the debt and, therefore, 1692g(b) is not applicable.

	[32]    
	15 U.S.C. 1692c provides:

	[33]    
	"(a) Communication with the consumer generally.

	[34]    
	"Without the prior consent of the consumer given directly to the debt collector or the express permission of a court of competent. jurisdiction, a debt collector may not communicate with a consumer in connection with the collection of any debt -

	[35]    
	. . . .

	[36]    
	"(2) if the debt collector knows the consumer is represented by an attorney with respect to such debt and has knowledge of, or can readily ascertain, such attorney's name and address, unless the attorney fails to respond within a reasonable period of time to a communication from the debt collector or unless the attorney consents to direct communication with the consumer."

	[37]    
	Fierro wrote four letters to Credit Bureau and a handwritten note, yet Credit Bureau did not respond directly to any of Fierro's correspondence. After 

receiving Fierro's August letter, Credit Bureau directed all subsequent letters the Humbles' debt to Fierro's office. The letters addressed to the Humbles in care of Fierro. Despite demand that Credit Bureau refrain from communicating the Humbles, Credit Bureau directed its letters to the and did not acknowledge Fierro's representation. In its October 21 letter to the Humbles at Fierro's address, Credit Bureau asserted: "This office has received no response to

	[38]    
	previous contacts with you regarding [your indebtedness to Clark's]."

	[39]    
	Credit Bureau also asserts that any error on its part is a mere technical violation of the Act and not the type of conduct the statute is designed to prevent. This assertion is without merit. "[I]t seems c(a)(2) was designed to prevent repeated phone calls and letters directly to the debtor after the debt collector knows that person to be represented by an attorney." Bieber v. Associated Collection Services, Inc., 631 F. Supp. 1410, 1417 (D. Kan. 1986). In this instance, Credit Bureau repeatedly mailed letters to the Humbles after learning they were represented by Fierro. Although the letters arrived at Fierro's office, there is substantial evidence to support the district court's Conclusion that Credit Bureau directly communicated with the debtors, in violation of 1692c(a)(2) of the Act.

	[40]    
	15 U.S.C. 1692g(b) provides:

	[41]    
	"If the consumer notifies the debt collector in writing within the thirty-day period described in subsection (a) of this section that the debt, or any portion thereof, is disputed . . . the debt collector shall cease collection of the debt, or any disputed portion thereof, until the debt collector obtains verification of the debt or a copy of a judgment, or the name and address of the original creditor, and a copy of such verification or judgment, or name and address of the original creditor, is mailed to the consumer by the debt collector."

	[42]    
	Credit Bureau argues it did not violate this section because the letters Fierro wrote on behalf of the Humbles did not dispute the debt. Examination of the letters indicates that Fierro did not actually use the word "dispute" in his communications. In his August 29 letter, Fierro mentioned a possible claim against Clark's for misrepresentation. He also claimed the Humbles received no statements or notices in relation to the alleged debt. At trial, Green testified she did not interpret Fierro's letter as disputing the debt.

	[43]    
	The Act does not define the meaning of the word "dispute" as it is used in the statute. Black's Law Dictionary 472 (6th ed. 1990) defines the term "dispute" as "conflict or controversy; a conflict of claims or rights; an 

assertion of a right, claim, or demand on one side, met by contrary claims or allegations on the other." Fierro's letter of August 29 indicated intent to file a counterclaim on behalf of the

	[44]    
	Humbles against Clark's. Although the term "dispute" was not used, the context of Fierro's letter clearly shows that the debt sought to be collected was contested. Credit Bureau should have refrained from further contact with the Humbles upon receiving this notice of dispute. There is substantial evidence to support the district court's Conclusion that Credit Bureau violated 1692g(b) of the Act.

	[45]    
	The district court awarded the Humbles damages of $500 pursuant to 1692k(a)(2)(A) of the Act, based upon Credit Bureau's violations of the Act in dealing with the Humbles as well as Credit Bureau's problems with previous lawsuits. Credit Bureau argues the court abused its discretion in ordering that Credit Bureau pay damages to the Humbles. "The standard of review for abuse of judicial discretion is whether the Judge's ruling was arbitrary, fanciful, or unreasonable. Judicial discretion is abused when no reasonable person would take the view adopted by the trial court." Smith v. Deppish, 248 Kan. 217, Syl. 2, 807 P.2d 144 (1991).

	[46]    
	15 U.S.C. 1962k(a)(2)(A) permits a court, in its discretion, to award compensation for damages in addition to actual damages in the case of an action by an individual debtor. A court awarding additional damages in any individual action must consider "the frequency and persistence of noncompliance by the debt collector, the nature of such noncompliance, and the extent to which such noncompliance was intentional." 1962k(b)(1). Such awards are subject to 1692k(c), which provides:

	[47]    
	"A debt collector may not be held liable in any action bought under this subchapter if the debt collector shows by a preponderance of evidence that the violation was not intentional and resulted from a bona fide error notwithstanding the maintenance of procedures reasonably adapted to avoid any such error."

	[48]    
	The district court considered detailed evidence of Credit Bureau's prior disputes with debtors in addition to evidence of its intentions in dealing with the Humbles. Belcher testified that Credit Bureau had been in operation for 65 years and he had been involved with the agency for 25 years. Green testified that she began doing collection work in 1980. Both Belcher and 

Green indicated that Green received extensive training prior to handling accounts on behalf of Credit Bureau. In regard to the Humbles' account, Green's notes indicate her

	[49]    
	understanding that she was to communicate only with Fierro. Yet, instead of responding to the specific concerns expressed in Fierro's correspondence, Credit Bureau replied with computer-generated form letters directed to the Humbles in care of Fierro. Green made a conscious choice to send the form letters after hearing from Fierro and reviewing the Humbles' account with her supervisor. Belcher admitted to Credit Bureau's involvement in two prior lawsuits brought by debtors. He indicated, however, that both lawsuits resulted from the accidental mixing of names and addresses on accounts.

	[50]    
	The district court concluded that Credit Bureau failed to show by a preponderance of evidence that its violations of the Act resulted from bona fide error. The court did not abuse its discretion in assessing a $500 civil penalty against Credit Bureau.

	[51]    
	Finally, Credit Bureau argues the district court erred in awarding the Humbles $4,000 in attorney fees, based on 40 hours at a rate of $100 per hour.

	[52]    
	"Generally, the award of attorney fees is a matter within the trial court's discretion and is upheld unless there is a showing of an abuse of discretion. [Citation omitted.] . . . . As a general rule, appellate courts defer to any thoughtful rationale and decision developed by a trial court and avoid second guessing. [Citation omitted.]" Hatfield v. Wal-Mart Stores, Inc., 14 Kan. App. 2d 193, 198-99, 786 P.2d 618 (1990).

	[53]    
	"In Kansas, attorney fees are not allowed unless authorized by statute or by agreement of the parties." Dickinson, Inc. v. Balcor Income Properties Ltd., 12 Kan. App. 2d 395, Syl. 3, 745 P.2d 1120 (1987), rev. denied 242 Kan. 902 (1988). The Act allows successful litigants to recover "a reasonable attorney's fee as determined by the court" from debt collectors. 15 U.S.C. 1692k(a)(3).

	[54]    
	Credit Bureau asserts the record in this case does not justify the Humbles' attorney charging $100 an hour for his services. Examination of the record reveals conflicting evidence concerning Fierro's hourly rate in this case. Patricia Humble testified that Fierro charged them $90 per hour for his services. At a hearing on the issue of attorney fees, Fierro testified that he informed the Humbles he would charge them at an hourly rate of $100 per hour in this action. Fierro used the same hourly rate in the itemized statement he submitted to the district court. He indicated his standard hourly rate could

	[55]    
	vary from $95 to $120 per hour, depending upon the type of client and the complexity of the case.

	[56]    
	After considering the aforementioned conflicting evidence, the district court assessed attorney fees of $100 per hour against Credit Bureau. "[C]onflicts in the evidence are left to the factfinder, here the district court." Carter v. Koch Engineering, 12 Kan. App. 2d 74, 86, 735 P.2d 247, rev. denied 241 Kan. 838 (1987). Based upon the evidence in the record, the district court did not abuse its discretion in awarding fees at the rate of $100 per hour.

	[57]    
	Credit Bureau also contends the court abused its discretion in assessing attorney fees based upon 40 hours of work. Again, there is conflicting evidence. Credit Bureau argues that, given Fierro's expertise in creditor rights, his charge for 5.5 hours of research is excessive. However, Fierro testified that he had little experience in the area of debtor harassment prior to representing the Humbles. Credit Bureau also argues that Fierro's charge for 7.5 hours of trial preparation is excessive. It points out that Fierro admitted he did not document the time he spent working on the Humbles' claim.

	[58]    
	The district court's memorandum opinion on the issue of attorney fees indicates it considered all of the evidence and Credit Bureau's contentions in a thoughtful manner. Fierro requested compensation for 48 hours of work but the court allowed compensation for 40 hours based in part on Fierro's failure to document his hours, as well as the court's belief that the amount of time spent in preparing briefs, findings of fact, and pleadings may have been excessive. In light of the record, the district court did not abuse its discretion in awarding fees for 40 hours of work.



3. The trial court was on notice that the intent of the collector is not a factor in Fair Debt Collections Practices Act cases, yet allowed the jury to consider Wade’s intentions. See Russell v. Equifax A.R.S.  74 F.3d 30, 33 (2nd Cir. 1996), Bently v. Great Lakes Collection Bureau, 6 F.3d 60, 63 (2nd Cir. 1993). It is also true that the trial court intelligently allowed the proceedings to deviate from the least sophisticated consumer standard. See Gammon v. GC Services Ltd. Partnership, C.A.7 (Ill.) 1994, 27 F.3d 1254, on remand 162 F.R.D. 313. This court is noticed: Glenda O’Kay has a Constitution right to have this cause evaluated according to the rule of precedent. Even in constitutional cases, courts have always required a departure from precedent to  be  supported  by  some 

“special justification.”  See United States v. International Business Machines Corp.,  517 U.S. 843, 856 (1996), quoting Payne v. Tennessee, 501 U.S. 808, 842 (1991) (Souter, J., concurring).


4. Void judgment is one where court lacked personal or subject matter jurisdiction or entry of order violated due process,  U.S.C.A. Const. Amend. 5 – Triad Energy Corp. v. McNell  110 F.R.D. 382 (S.D.N.Y. 1986). Judgment is a void judgment if court that rendered judgment lacked jurisdiction of the subject matter, or of the parties, or acted in a manner inconsistent with due process, Fed. Rules Civ. Proc., Rule 60(b)(4), 28 U.S.C.A.; U.S.C.A. Const. Amend. 5 – Klugh v. U.S., 620 F.Supp. 892 (D.S.C. 1985). Void judgment may be defined as one in which rendering court lacked subject matter jurisdiction, lacked personal jurisdiction or acted in manner inconsistent with due process of law Eckel v. MacNeal,  628 N.E. 2d 741 (Ill. App. Dist. 1993).  Res judicata consequences will not be applied to a void judgment which is one which, from its inception, is a complete nullity and without legal effect, Allcock v. Allcock 437 N.E. 2d 392 (Ill. App. 3 Dist. 1982). Void judgment under federal law is one in which rendering court lacked subject matter jurisdiction over dispute or jurisdiction over parties, or acted in manner inconsistent with due process of law or otherwise acted unconstitutionally in entering judgment, U.S.C.A. Const. Amed. 5, Hays v. Louisiana Dock Co.,  452 n.e.2D 1383 (Ill. App. 5 Dist. 1983). Void judgment is one rendered by court which lacked personal or subject matter jurisdiction or acted in manner inconsistent with due process, U.S.C.A. Const. Amends. 5, 14 Matter of Marriage of Hampshire,  869 P.2d 58 ( Kan. 1997). Judgment is void if court that rendered it lacked personal or subject matter jurisdiction; void judgment is nullity and may be vacated at any time, Matter of Marriage of Welliver, 869 P.2d 653 (Kan. 1994). A void judgment is one rendered by a court which lacked personal or subject matter jurisdiction or acted in a manner inconsistent with due process In re Estate of Wells, 983 P.2d 279, (Kan. App. 1999).  Invalidity need to appear on face of judgment alone that judgment or order may be said to be intrinsically void or void on its face, if lack of jurisdiction appears from the record,  Crockett Oil Co. v. Effie,  374 S.W.2d 154 ( Mo.App. 1964).  When rule providing for relief from void judgments is applicable, relief is not discretionary matter, but is mandatory, Orner v. Shalala,  30 F.3d 1307, (Colo. 1994). Judgments entered where court lacked either subject matter or personal jurisdiction, or that were otherwise entered in violation of due process of law, must be set aside,  Jaffe and Asher v. Van Brunt, S.D.N.Y.1994. 158 F.R.D. 278. 

Conclusion and remedy sought


Regard for ideals of substantial justice and fair play and mandatory adherence to the rule of law require this court’s vacation of the void judgment in case number 02-1108-MLB nunc pro tunc in order that Glenda O’Kay may have a fair and impartial trial.

Prepared and submitted by: ______________________________





           Glenda O’Kay

CERTIFICATE OF SERVICE


I, Glenda O’Kay, certify that ________________ I mailed a true and correct copy of the above and foregoing plaintiff’s objection, notice, and motion to vacate  via first class mail  to:

__________________________

9 Corporate Woods, Ste. 450

9200 Indian Creek Pkway

Overland Park, Kansas 66210






______________________________________








Glenda O’Kay
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