IN THE UNTED STATES DISTRICT COURT FOR THE

EASTERN DISTRICT OF OKLAHOMA

Dwayne O’Kay



)







)


Plaintiff



)







)

v.                                                             ) No. CIV 03-8888-W

)

Rick Esser, an individual,


)

Jerry Maddux, an individual,


)

Tom Jenner, an individual,


)

Dyna Post, an individual,


)

Lisa Breshear, an individual


)


and




)

Curtis DeLapp, an individual


)







)


Defendants.



)







)

Plaintiff’s objection to Angela K. Berglan’s so-called “DEFENDANT JUDGE DYNDA POST’S MOTION TO DISMISS AND BRIEF IN SUPPORT / memorandum of law

Grounds for objection


1. The record verifies that Dyna, Dynda, or whatever Ms. Post’s first name is, failed or refused to enter and appearance and answer within the time clearly prescribed by the summons. Post has failed to empower this court with subject matter jurisdiction: Post has failed to cite excusable neglect for answering out of time.  This court is noticed: From the files of case number CIV 03-150-S, “ This court has admonished Dwayne O’Kay that although Dwayne O’Kay is a pro se litigant, this court shall hold Dwayne O’Kay to the pleading standard of  so-called bar-licensed attorneys. Dwayne O’Kay notices this court of this court’s duty under oath and under The Code of Conduct for United States Judges that this court cannot lawfully hold Jeanette Windsor to an inferior pleading standard to that which this court  has, by admonition, held Dwayne O’Kay nor contrary to the rulings and determinations of The United States Supreme Court.”  Dwayne O’Kay asserts a Right of expectation that “Judge” Post knows and understands the rules of court and knows of requirement of citing excusable neglect to answer out of time with leave of the court.  Dwayne O’Kay admonishes this court that Dwayne O’Kay’s objection deprives this court of claiming harmless error in allowing Post to answer out of time. In other words: it’s time to cut out the games and other hateful nonsense typically exhibited toward pro se litigants. 

2. It is also true, that Berglan works a fraud on this court. Even if Berglan’s assertions could be considered absent testimony in support by a competent fact witness, Berglan’s conclusions and theories are just so much arrogated nonsense promulgated by an out of control agency of the State of Oklahoma which should be prosecuting criminals like Post. 

Memorandum of law


3. The United States Supreme Court has long recognized that judicial immunity does not protect judicial officers when the relief sought is injunctive and declaratory. Pulliam v. Allen,  466 U.S. 522, 1970. HEADS UP – Congress has revised the law -In any action brought against a judicial officer for an act or omission taken in such officer's judicial capacity, injunctive relief shall not be granted unless a declaratory decree was violated or declaratory relief was unavailable. Applying the “clear absence of all jurisdiction” standard to judges of courts of limited jurisdiction (such as federal district courts) comports with the policy expressed in Bradley that where a court has subject matter jurisdiction over a particular controversy, the judge should be absolutely immune from a damages action stemming from his decision.  A judge’s private, prior agreement to decide in favor of one party is not a judicial act. Although a party conniving with a judge to predetermine the outcome of a judicial proceeding may deal with him in his “judicial capacity,” the other party’s expectation of judicial impartiality is actively frustrated by the scheme. It is the antithesis of the “principled and fearless decision-making” that judicial immunity exists to protect. Rankin v. Howard,  633 F.2d 844 (9th Cir. 1980) cert. Denied, 451 U.S. 939, 101 S. Ct. 2020, (1981), Pierson v. Ray, 386 U.S. 547, 554, 87 S.Ct. 1213 (1967), and Gregory v. Thompson, 500 F.2d 59 (9th Cir. 1974). It is clear that a judge who acts in the absense of subject matter jurisdiction may held liable for his judicial acts.  Stump v. Sparkman,  435 U.S. 349, 98 S. Ct. 1099, (1978), Bradley v. Fisher, 80 U.S. 335 (1872). Where an individual official would be expected ot know that certain conduct would violate statutory or constitutional rights he should be made ot hesitate. Harlow v. Fitzgerald, 102 S. Ct. at 2739 and Scott v. Dixon 720 F.2d 1542 (11th Cir. 1983). Where judge presumes to exercise jurisdiction beyond understood boundaries, judge is not entitled to immunity. Dykes v. Housemann, 743 F.2d 1488 (11th Cir. 1984).  A judge’s private, prior agreement to decide in favor of one party is not a judicial act. Lopez v. Vanderwater,  620 F.2d 1229 (7th Cir. 1980). If a court lacks jurisdiction over a party, then it lacks “all jurisdiction” to adjudicate that party’s rights, whether or not the subject matter is properly before it. Kulko v. Superior Court, 436 U.S. 84, 98 S.Ct. 1690 (1978). Ex parte proceeding would be a flagrant violation of due process, rendering any order null and void. In re: Wellman,  3 Kan.App. 100, 45 P. 726, (1896). When want of jurisdiction is known to the judge, no excuse is permissible.  Turner v. Raynes, 611 F.2d 92, (5th Cir. 1980). Willful misconduct in office or willful and persistent failure to perform his official duties by a judge of the United States shall constitute conduct inconsistent with the good behavior required by article III of the Constitution and shall be cause for the removal of that judge."  When judges act when they do not have jurisdiction to act, or they enforce a void order (an order issued by a judge without jurisdiction), they become trespassers of the law, and are engaged in treason (see below). The Court in Yates v. Village of Hoffman Estates, Illinois, 209 F. Supp. 757 (N.D. Ill. 1962) held that "not every action by a judge is in exercise of his judicial function. ... it is not a judicial function for a judge to commit an intentional tort even though the tort occurs in the courthouse." When a judge acts as a trespasser of the law, when a judge does not follow the law, the judge loses subject-matter jurisdiction and the judges' orders are void, of no legal force or effect. The U.S. Supreme Court, in Scheuer v. Rhodes, 416 U.S. 232, 94 S.Ct. 1683, 1687 (1974) stated that "when a state officer acts under a state law in a manner voilative of the Federal constitution, he "comes into conflict with the superior authority of that Constitution, and he is in that case stripped of his official or representative character and is subjected in his person to the consequences of his individual conduct. The State has no power to impart to him any immunity from responsibility to the supreme authority of the United States." By law, a judge is a state officer. The judge then acts not as a judge, but as a private individual (in his person). The Illinois Supreme Court has held that "if the magistrate has not such jurisdiction, then he and those who advise and act with him, or execute his process, are trespassers." Von Kettler et.al. v. Johnson, 57 Ill. 109 (1870).  Under Federal law which is applicable to all states, the U.S. Supreme Court stated that if a court is "without authority, its judgments and orders are regarded as nullities. They are not voidable, but simply void; and form no bar to a recovery sought, even prior to a reversal in opposition to them. They constitute no justification; and all persons concerned in executing such judgments or sentences, are considered, in law, as trespassers." Elliot v. Piersol, 1 Pet. 328, 340, 26 U.S. 328, 340 (1828). The Illinois Supreme Court held that if a court "could not hear the matter upon the jurisdictional paper presented, its finding that it had the power can add nothing to its authority, - it had no authority to make that finding." The People v. Brewer, 128 Ill. 472, 483 (1928). The judges listed below had no legal authority (jurisdiction) to hear or rule on certain matters before them. They acted without any jurisdiction. When judges act when they do not have jurisdiction to act, or they enforce a void order (an order issued by a judge without jurisdiction), they become trespassers of the law, and are engaged in treason (see below). The Court in Yates v. Village of Hoffman Estates, Illinois, 209 F.Supp. 757 (N.D. Ill. 1962) held that "not every action by a judge is in exercise of his judicial function. ... it is not a judicial function for a judge to commit an intentional tort even though the tort occurs in the courthouse." When a judge acts as a trespasser of the law, when a judge does not follow the law, the judge loses subject-matter jurisdiction and the judge’s orders are void, of no legal force or effect.

Conclusion


4. Determination by this court, Dyna Post did not cite excusable neglect for answering out of time and Post lacked subject matter jurisdiction to arrest and try a resident of another county requires: (1). Denial of the motion to dismiss, and (2). Ratification of the judgment by default.
Prepared and submitted by: ________________________





 Dwayne O’Kay. 

Certificate of mailing

I, Dwayne O’Kay, certify that May ____, 2003, I mailed a true and correct copy of the above and foregoing objection via first class mail to:

Angela K. Berglan

4545 N. Lincoln Blvd. Ste. 260

Oklahoma City, Oklahoma  73105-3498
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