DISTRICT  COURT, OTERO COUNTY, STATE OF COLORADO
Case No.____________

Petition to vacate a void judgment

Eldon O’Kay, an individual

and Grace O’Kay, an individual



   


Plaintiffs



  

v.





   

STATE BANK OF WILEY, a corporation domestic to Colorado



Defendant.


  


1. Eldon and Grace O’Kay, aggrieved parties, petition this Court under authority of Colorado Rules of Civil Procedure, Rule 60 et seq. and the common law authority of In re Stroud, 631 P.2d 168 (Colo. 1981), for vacation of a void judgment, a copy of which is attached.


2. Beginning November 29, 1984, Eldon O’Kay was swindled by representatives of the State Bank of Wiley Colorado. The representatives of the State Bank of Wiley, with apparent authority to act, executed a loan agreement with Eldon O’Kay, then declined to fund the note.  This Court shall notice that representatives of Wiley, in the underlying cause, did not show that Eldon O’Kay was in receipt of funds validating the note.  This Court shall also notice that the subsequent extension agreement appears to bear a forgery, the alleged signature of Eldon O’Kay.  This Court shall notice that representatives of the State Bank of Wiley consumed sums exceeding eighteen thousand dollars, ($18,000.00 ), extorted from Eldon O’Kay without extinguishing Eldon O’Kay' alleged obligation.  This Court shall notice that the Court in the underlying cause wanted jurisdiction to consider sums greater than or different pose of removal to the proper county, Cliff v. Gleason, 351 P.2d 394 (1960). See Colorado Rules of Civil Procedure, Rule 98.


5.  The Prowers County Court's jurisdictional failing compounded when the Court ruled and determined for State Bank of Wiley on a motion for summary judgment where Eldon O’Kay was deprived of due process rights for want of notice and opportunity to present argument in opposition to the motion for summary judgment. Action of trial court renders judgment void if defendants had no notice, Calkins v. Smalley, 294 P. 534 (1930).  See also Blackwell v. Midland Fed. Sav. & Loan ass'n, 284 P.2d 1060 (1955) and Sunshire v. Robinson, 451 P.2d 757 (1969). Colo. R. Civ. P. 55(b) sets forth the due process expectations of a party against whom a judgment is sought.  If the notice provisions of Colo. R. Civ. P. 55(b) are not adhered to, then the presumption arises that the defaulting party has suffered a due process violation that renders the judgement against it void, First National Bank of Telluride v. Terrence J. Fleisher, 2 p.3d 706 (Colo. 2000).


6. About June of 1987, property belonging exclusively to Grace O’Kay, segregated from property owned by or with Eldon O’Kay was taken.  Grace O’Kay was not a party to the Wiley actions.  A person shall not be deprived of property without due process of law, The Fourteenth Amendment of The United States Constitution.


7.  The jurisdictional challenges of this collateral attack have never been litigated. Void judgment may be vacated at any time regardless of time limits established by rules of  civil procedure, Don J. Best Trust v. Cherry Creek Nat. Bank, 792 P.2d 302 (Colo.App. 1990). Independent equitable action permitted: The propriety of an independent equitable action to afford relief from a prior judgment is expressly permitted under the provisions of section (b) of this rule, Dudley v. Keller, 521 P.2d 175 (1974). Rule 60 does not limit the power of a court to entertain an independent action to relieve a party from judgment, order, or proceeding, Terry v. Terry, 387 P.2d 902 (1963). Where a judgment is set aside on jurisdictional grounds, it is vacated and of no force and effect, Weaver Constr. Co. v. District Court, 545 P.2d 1042 (1976).


8. A jury's determination that the Prowers County Court acted in want of jurisdiction and / or inconsistently with the minimal requires of due process justly requires declaring the Judgment, Case No. 87CV64 (Consolidated with 87CV119), void and vacated along with all derivative orders, returning all that has been taken from Eldon and Grace O’Kay together with statutory interest from the date of the takings, and compensation to Eldon and Grace O’Kay for the cost of litigating including lost wages for time spent litigating. A jury's determination that acts of the State Bank of Wiley were outrageous, warrants a jury's determination of exemplary damages sufficient to deter representatives of the State Bank of Wiley from bad behavior in the future. An independent equitable action may provide additional remedies.  An independent equitable action to afford relief form a prior judgment may provide remedies in addition to those afforded under section (b) of this rule, Dudley v. Keller, 521 P.2d 175 (1974). 

AFFIDAVIT

I, Eldon O’Kay,  of lawful age and competent to testify, being first duly sworn, upon oath state as follows:


1. I have actual knowledge that I paid off loan number 8570 by paying the following sums, $2,073.59 June 22, 1985, after depositing cash of $9,000.00 July 1, 1985,I tendered checks for  $8,525.00 plus $475.00 on July 11, 1985, and July 12th, $9,000.00 proceeds from the sale of property. At least $9,000.00 of this money was misappropriated in as much as I was never given an credit for this money or an accounting of it.


2. I did not receive funding for  note number 9020 with the State Bank of Wiley of November 29, 1994.


3. I did not sign the July 1985 extension number 9626 and in fact was not present when the extension was allegedly signed by me.


4. I did not sign July 12, 1985 extension 9625 discharging note number 8570. Discharged note 8570 was the  basis of a forclosure in Otero County. 


5. Contemporaneously with my answer to Wiley's petition, I presented opposition and motion for change of venue expressed in writing and supported by testimony.


6. I was not in receipt of notice of Wiley Bank's motion for summary judgment, had no knowledge of the contents of the motion prior to the hearing, and was deprived of opportunity to compose a legal argument in opposition. As is said in the vernacular, I got wind of the hearing via a letter.


7. As the result of actions of representatives of the Wiley Bank of Colorado, I have been damaged financially, socially, and emotionally.







______________________







Eldon O’Kay

STATE OF COLORADO



  INDIVIDUAL ACKNOWLEDGMENT
COUNTY OF  OTERO


      





Before me, the undersigned, a Notary Public in and for said County and State on this ____ day of ________, 2001, personally appeared _________________ to me known to be the identical person who executed the within and foregoing instrument and acknowledged to me that he executed the same as his free and voluntary act.


Given under my hand and seal the day and year last above written.

My commission expires __________







________________ Notary Public

AFFIDAVIT

I, Grace O’Kay,  of lawful age and competent to testify, being first duly sworn, upon oath state as follows:


1. I am not in receipt of any document that informs me that I was part of the action which the Bank of Wiley took against Eldon O’Kay.


2. I have had property, including cattle, taken from me which was exclusively mine.


3. As the result of actions of representatives of the Bank of Wiley Colorado, I have been damaged financially, socially, and emotionally.

​​










______________________







Grace O’Kay

STATE OF COLORADO



  INDIVIDUAL ACKNOWLEDGMENT
COUNTY OF  OTERO


      





Before me, the undersigned, a Notary Public in and for said County and State on this ____ day of ________, 2001, personally appeared _________________ to me known to be the identical person who executed the within and foregoing instrument and acknowledged to me that he executed the same as his free and voluntary act.


Given under my hand and seal the day and year last above written.

My commission expires __________







________________ Notary Public

JURY TRIAL DEMANDED
Prepared and submitted by:

Eldon O’Kay
Grace O’Kay

C/O  P.O.  Box 2222222

Wiley, Colorado 8222222

