IN THE DISTRICT COURT OF TULSA COUNTY  

STATE OF OKLAHOMA



Robert S. Smart


) 






)

Plaintiff


) 
 




) 
v.




) 
CIVIL NO._____________
 




)
W. Claire Badgirl


)
 




)

Defendant.


)
 




)



VERIFIED PETITION IN THE NATURE OF A PETITION TO VACATE A VOID JUDGMENT AND COLLATERAL ATTACK UNDER AUTHORITY

 OKLAHOMA STAUTE TITLE 12, SECTION 1038



1. Robert S. Smart, an aggrieved party, petitions this court under authority of O.S. 12, § 1038 for vacation of a void judgment and void garnishment summons, copies of which are attached.


2. The record made in CJ 2002 0000 verifies that the court wanted subject matter jurisdiction to rule and determine that Robert S. Smart was a judgment debtor to W. Claire Badgirl. Default judgment must be proved by evidence entered on the record through a competent witness. See American Red Cross v. Community Blood Center of the Ozarks, 257 F.3d 859 (8th Cir. 07/25/2001). Statements of counsel in brief or in argument ARE NOT FACTS BEFORE THE COURT AND ARE THEREFORE INSUFFICIENT FOR THE COURT’S SUMMARY CONCLUSION,  Trinsey v. Pagliaro,  D.C. Pa. 1964, 229 F. Supp. 647. Unsupported contentions of material fact are not sufficient on motion for summary judgment, but rather, material facts must be supported by affidavits and other testimony and documents that would be admissible in evidence at trial,  Cinco Enterprises, Ins. V. Benso, Okla., 890 P2d 866 (1994). Where there were no depositions, admissions, answers to interrogatories, or affidavits, plaintiffs motion for summary judgment could not be considered under district court rule (O.S. title 12, Chapter 12, Rule 13) providing for judgment where facts are not controverted, inasmuch as there was a complete absence of any of requisite basis for a proper determination that no substantial controversy existed. Oklahoma Statutes Annotated, Supp. pg. 113. Any ruling on motion for summary adjudication must be made on record parties have actually made and not upon one that is theoretically possible, State ex rel. Macy v. Thirty Thousand Seven Hundred Eighty One Dollars & No / 100,  Okla. App. Div. 1, 865  P.2d 1262 (1993).


3. William C. Poxx’s May 23, 2002 garnishment affidavit is void on it’s face. Mr. Poxx is a debt collector. Mr. Poxx failed to inform Robert S. Smart of his due process rights under the Fair Debt Collections Practices Act depriving the Tulsa County court clerk of authority to grant the garnishment.

CONCLUSION


4. The rule of law requires vacation of the judgment and garnishment in case number CJ 2002 0000, returning all that has been taken from Robert S. Smart in respect of the void judgment CJ 2002 0000, compensating Robert S. Smart for the costs in bringing this action, and compelling William C. Poxx to compensate Robert S. Smart for attempting to defraud Robert S. Smart as a jury should decide necessary to amend the bad behavior of William C. Poxx.

JURY TRIAL DEMANDED

I, Robert S. Smart, verify the factual averments of the above and foregoing under penalty of perjury.







___________________________









Robert S. Smart

STATE OF OKLAHOMA

 
   INDIVIDUAL ACKNOWLEDGMENT

COUNTY OF TULSA



   Oklahoma Form


Before me, the undersigned, a Notary Public in and for said County and State on this ____ day of ________, 2002, personally appeared __________________________ to me known to be the identical person who executed the within and foregoing instrument and acknowledged to me that he executed the same as his free and voluntary act.


Given under my hand and seal the day and year last above written.

My commission expires __________






________________ Notary Public

Robert S. Smart

P.O. Box 12345

Tulsa, Oklahoma 74000

