COURT OF APPEALS, STATE OF COLORADO

Court of Appeals Number 01CA000

Otero County District Court Number 01CV555

Honorable M. Jon Kolomitz, Judge

Eldon O’America, an individual, and  Grace O’America, an individual

Plaintiffs-Appellants,

v. 

State Bank of Wiley, 

Defendant-Appellee.

Appellant’s Rule 40 petition for rehearing

Cause for rehearing


The appellate tribunal failed or refused to consider Eldon and Grace O’America points of law and relief sought. Judge Pierce, C. J. Hume, and J. Kirshbaum misapprehended the record made in 01CV93, concluding that 01CV93 was an attempt to re-litigate matters at rest. Messrs. Kirshbaum, Hume, and Pierce cannot cite on the record where the question of forgery had been litigated before. Messrs. Kirshbaum, Hume, and Pierce have knowledge that newly discovered fraud is neither lached nor time-barred


Messrs. Kirshbaum, Hume, and Pierce’s failure to show the record wherein the question of forgery was litigated vitiates the order affirming the court below’s dismissal.
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CERTIFICATE OF SERVICE


I certify that on the ________ day of November, 2002, I served the above and foregoing appellants’ objection and response by mailing a true and correct copy via first class mail to:

Dianne E. Eret

1525 Sherman Street, 5th Floor

Denver, Colroado 80203


And

John S. Lefferdink

409 South Main Street

Lamar, Colorado 81052






  _____________________________
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