Defendant’s motion for rehearing based on new information


1. Randy O’America moves this court for rehearing of Randy O’America’s direct attack on Rentco’s judgment domesticated into Wisconsin. Randy O’America’s motion to vacate a void judgment is incorporated by reference. Proposition: Contract signed by Randy O’America in Wisconsin did not empower the Oregon court with jurisdiction in personam the Oregon judgment is void. The Wisconsin in rem of the Oregon judgment is void as a void is incapable of ratification.

Brief in support of first cause for vacation of the void judgment


2. Allegation of facts sufficient to support jurisdiction under specific subsection provisions does not make personal jurisdiction over out-of-state defendant per se constitutional. Biggs v. Robert Thomas, O.D., Inc., 133 Or App 621, 893 P2d 545 (1995), Sup Ct review denied. Where there was no claim that truck was ever in Oregon, jurisdiction over California resident could not be constitutionally obtained by impleading M.V.D. and seeking declaratory judgment concerning truck titled in Oregon. C.O.W., Inc. v. M.V.D., 37 Or App 73, 586 P2d 107 (1978). Oregon courts did not have jurisdiction over Washington hospital and physicians for alleged malpractice committed in Washington while plaintiff was Washington resident and there was no connection between Oregon and injury and defendants were not present in state. Bachman v. Medical Engineering Corp., 81 Or App 85, 724 P2d 858 (1986). Advertising in Oregon newspaper, distributing brochures to travel agents in state, maintaining toll-free telephone information service available to Oregon residents and telephoning to confirm reservation were not by themselves substantial activities giving rise to general jurisdiction. State ex rel Circus Circus Reno, Inc. v. Pope, 317 Or 151, 854 P2d 461 (1993). Where only contact between employe of North Dakota corporation and Oregon was execution of guaranty, Oregon did not have personal jurisdiction over employe. State ex rel Sweere v. Crookham, 289 Or 3, 609 P2d 361 (1980). (guaranty is of course a contract  to assume the debt of another). Where defendant-Swedish corporation had no offices, agents, employes, property or inventory in Oregon and sold products only through independent distributors who received them from defendant’s Delaware subsidiary, assertion of jurisdiction, based only on letters written to plaintiff claiming patent infringement, was improper. Cascade Corp. v. HIAB-FOCO AB, 619 F2d 36 (1980). Where action arose from out-of-state acts by nonresidents which had no established impact on Oregon interests and which were separate and independent from prior contract-related activities upon which foreign judgment was based, absent presence of defendants or their property within state or some other consideration, courts could not exercise personal jurisdiction over defendants. North Pacific Steamship Co. v. Guarisco, 293 Or 341, 647 P2d 920 (1982).  Only if guaranty plays integral part in significant economic consequences may contacts between forum state and foreign corporation be attributed to guarantors so as to provide constitutional basis for personal jurisdiction. Nike, Inc. v. Spencer, 75 Or App 362, 707 P2d 589 (1985), Sup Ct review denied; Boehm & Co. v. Environmental Concepts, Inc., 125 Or App 249, 865 P2d 413 (1993). Where suit related to condition of automobiles received outside state, neither sending of automobile titles to Oregon by seller nor mailing of payment from Oregon by purchaser gave state personal jurisdiction over seller. Amundson v. Jackson, 122 Or App 85, 857 P2d 155 (1993), Sup Ct review denied. Act of making monthly payments to Oregon plaintiff is insufficient to require non-resident to litigate contract action in Oregon where plaintiff failed to prove that defendant sought or initiated contact. State ex rel Jones v. Crookham, 296 Or 735, 681 P2d 103 (1984). Where contract fortuitously calls for one-time performance of act within state rather than establishing ongoing interstate relationship, contract provision is insufficient minimum contact to confer jurisdiction. Sutherland v. Brennan, 321 Or 520, 901 P2d 240 (1995). Orders or "[j]udgments entered contrary to due process are void." Neylan v. Vorwald, 121 Wis.2d 481, 488, 360 N.W.2d 537, 540 (Ct. App. 1984) (citations omitted). A void judgment or order is something very different from a valid one. Id. at 496, 360 N.W.2d at 544. "[I]t is legally ineffective[,] may be collaterally attacked at any time in any proceeding, state or federal [and] it should be treated as legally ineffective in the subsequent proceeding. Even the party which obtained the void judgment may collaterally attack it." Id. A void judgment cannot be validated by consent, ratification, waiver or estoppel. Id. at 495, 360 N.W.2d at 544. This principle is "of ancient and universal application." Id. We conclude that the term "order" in 769.205(4) must be interpreted to mean a "valid order" to avoid an absurd result. Upon Nowak's 1991 motion, the trial court applied then effective Section(s) 767.65(40), Stats., 1991-92, and vacated registration of the Arizona judgment. The order vacating the Arizona registration of judgment was never appealed and remains in effect. Neither party disputes that the Arizona judgment was entered without notice and contrary to due process, rendering it void. An order issued contrary to due process is not an order issued "under a law substantially similar to this chapter." Section 769.205(4), Stats. Because the Arizona judgment is void, it is not recognized under Section(s) 769.205(4). We need not give full faith and credit to the void judgment of another state. Arizona's invalid judgment does not preclude Wisconsin from establishing paternity and support. 04/10/96 STATE OF WISCONSIN, ex r v. BRIAN L. NOWAK 1996.WI.547. Void judgments can always be challenged. Moreover, there is no need for a trial in any of the three instances. As a matter of law, the creditor violated the WCA and must suffer the consequences of its wrongful repossession and prohibited debt collection practices. These consolidated cases concern a car loan credit company's repossessions of three different customers' cars. The customers brought suit claiming violations under the Wisconsin Consumer Act (WCA) for wrongful repossession of their autos and prohibited debt collection practices. The basis for these causes of action was the alleged commercial practice of the loan company creditor to commence replevin actions in a county where venue does not lie. The two trial courts handling these three cases granted summary judgment to the creditor on the wrongful repossession claim finding that each customer waived his or her claim by not appearing at the replevin hearing and objecting to venue. While one trial court left the claim of prohibited debt collection practices for the trier of fact, the other used waiver to dismiss the prohibited debt collection practices claim as well. We reverse both trial courts. The WCA plainly treats venue as a jurisdictional issue. Therefore, the failure to have proper venue means the judgment is void. Void judgments can always be challenged. Moreover, there is no need for a trial in any of the three instances. As a matter of law, the creditor violated the WCA and must suffer the consequences of its wrongful repossession and prohibited debt collection practices. Community Credit is correct that the determination of whether the judgments were void or voidable is critical in this case. A void judgment is a mere nullity, and any proceedings founded upon it are equally worthless. See Fischbeck v. Mielenz, 162 Wis. 12, 17, 154 N.W. 701, 703 (1916); Neylan v. Vorwald, 124 Wis.2d 85, 99, 368 N.W.2d 648, 656 (1985). A void judgment cannot create a right or obligation, as it is not binding on anyone. See id. A voidable judgment, on the other hand, has the same effect and force as a valid judgment until it has been set aside. See Slabosheske v. Chikowske, 273 Wis. 144, 150, 77 N.W.2d 497, 501 (1956). Thus, a voidable judgment protects actions taken under it before it is reversed. See id. Here, if the default judgments were voidable, then they were valid judgments until vacated. If so, Community Credit's repossessions were based on valid judgments and were not wrongful. However, if the default judgments were void, they had no legal effect. If void, they were not valid judgments. Thus, they did not authorize Community Credit's repossessions of the cars. Kett v. Community Credit Plan Inc., 222 Wis.2d 117, 586 N.W.2d 68 (Wis.App. 09/23/1998).  And a void judgment can be attacked at anytime. See Neylan, 124 Wis.2d at 97, 368 N.W.2d at 655. This is an appeal from an order denying a motion to vacate a small claims judgment. The motion claimed that the judgment was void, thus requiring that the court vacate it pursuant to Section 806.07, Stats. The trial court denied the motion on the basis that the exclusive remedy to reopen a small claims default judgment is time barred if brought more than six months after the entry of judgment contrary to Section 799.29(1)(c), Stats. Because this case involves a motion to vacate a void judgment, not a motion to reopen a default judgment, this court reverses. Benitez v. Fasick, 220 Wis.2d 358, 582 N.W.2d 505 (Wis.App. 05/27/1998). No statutory time limit applies to a motion to vacate void judgments. A void judgment may be expunged at any time. See West v. West, 82 Wis.2d 158, 166, 262 N.W.2d 87, 90 (1978). Laches do not apply to a motion to vacate for voidness either. See id. Nor does the reasonable time test of Section 806.07(2), Stats., apply to this motion. See Neylan v. Vorwald, 121 Wis.2d 481, 497, 360 N.W.2d 537, 545 (Ct. App. 1984). We recognize that "' void judgment cannot be validated by consent, ratification, waiver, or estoppel.'" Neylan, 124 Wis. 2d at 97, 368 N.W.2d at 655 (quoting Kohler Co. v. DILHR, 81 Wis. 2d 11, 25, 259 N.W.2d 695, 701 (1977). Where material facts are undisputed, the question of whether a judgment is void for lack of jurisdiction is a matter of law that we review de novo. State v. Big John, 146 Wis. 2d 741, 748, 432 N.W.2d 576, 579 (1988). A judgment is void if the court rendering it lacked subject matter jurisdiction. See Wengerd v. Rinehart, 114 Wis. 2d 575, 578, 338 N.W.2d 861, 864 (Ct. App. 1983). Also, a void judgment is subject to collateral attack. State v. Madison, 120 Wis. 2d 150, 158, 353 N.W.2d 835, 839 (Ct. App. 1984). Section 806.07, Stats., governs relief from judgments. The Judicial Council Committee's Note, 1974, 67 Wis. 2d 726, states the section "is substantially equivalent to Federal Rule 60(b) and replace[d former sec.] 269.46." This court stated in West v. West, 82 Wis. 2d 158, 165-66, 262 N.W.2d 87 (1978), that the former sec. 269.46(1) "presupposes the entry of a valid judgment . . . It has nothing whatsoever to do with the vacation of a void judgment." A void judgment may be expunged by a court at any time. In Kohler Co. v. ILHR, 81 Wis. 2d 11, 25, 259 N.W.2d 695 (1977. "The fact that the award came many years after the void order is of no consequence. In Halbach v. Halbach, 259 Wis. 329, 331, 48 N.W.2d 617 (1951), the void judgment was challenged ten years after entry. The court stated that laches did not apply even if the plaintiff had been dilatory or lackadaisical in his efforts to overturn the judgment. 'It is the duty of the court to annul an invalid judgment.' "A void judgment cannot be validated by consent, ratification, waiver, or estoppel. Furthermore, void judgments may be attacked collaterally. The 1960 application was still valid." (Footnote omitted.). There is no time limit on an attack on a judgment as void. The one-year limit applicable to some Rule 60(b) motions is expressly inapplicable, and even the requirement that the motion be made within a 'reasonable time,' which seems literally to apply to motions under Rule 60(b)(4), cannot be enforced with regard to this class of motion. A void judgment cannot acquire validity because of laches on the part of the judgment debtor. A void judgment is something very different than a valid judgment. The void judgment creates no binding obligation upon the parties, or their privies; it is legally ineffective. . . . The judgment may also be set aside under 60(b)(4) within a 'reasonable time,' which, as here applied, means generally no time limit, or the enforcement of the judgment may be enjoined. The judgment may also be collaterally attacked at any time in any proceeding, state or federal, in which the effect of the judgment comes in issue, which means that if the judgment is void it should be treated as legally ineffective in the subsequent proceeding. Even the party which obtained the void judgment may collaterally attack it. And the substance of these principles are equally applicable to a void state judgment. A party attacking a judgment as void need show no meritorious claim or defense or other equities on his behalf; he is entitled to have the judgment treated for what it is, a legal nullity, but he must establish that the judgment is void." (Footnotes omitted.) The Judicial Council Committee's Note, 1974, 69 Wis. 2d 726, states that sec. 806.07, Stats., is substantially equivalent to Federal Rule 60(b) and replaces sec. 269.46, Stats. (1973). There is no suggestion that the committee intended a departure from former Wisconsin law which is consistent with present federal cases construing Federal Rule 60(b). Section 806.07(2), Stats., requiring motions to vacate orders or judgments to be brought in a "reasonable time" does not apply to void judgments. 05/29/85 KATHLEEN NEYLAN v. RICHARD VORWALD 368 N.W.2d 648, 124 Wis. 2d 85. 

**** On the issue of whether a land contract vendee has standing to assert the lack of notice of foreclosure proceedings to his vendor, we agree with the similar result reached by the court of appeals in the recent case of Preston v. Iron County, 105 Wis. 2d 346, 314 N.W.2d 131 (Ct. App. 1981). That case involved the granting of a tax deed under sec. 75.12, Stats. However, we disagree with the court's attempt in Preston to distinguish the court of appeal's decision in Young on the ground that Young involved a partially void judgment. As stated above, a partially void foreclosure judgment may not exist in this area. ******** MATTER FORECLOSURE TAX LIENS 316 N.W.2d 362, 106 Wis. 2d 244 (March 1982). **** It is manifest that the action of the court in tinkering with what it knew to be a void judgment constituted an abuse of discretion. Although the court's motive -- to save the parties the time and expense of another proceeding -- was laudable, its efforts were based upon an erroneous view of the law. This constitutes an abuse of discretion. State v. Hutnik, 39 Wis. 2d 754, 159 N.W.2d 733 (1968). See also West v. West, 82 Wis. 2d 158, 262 N.W.2d 87 (1978), in respect to a court's jurisdiction where a void judgment has been entered. The fact that the award came many years after the void order is of no consequence. In Halbach v. Halbach, 259 Wis. 329, 331, 48 N.W.2d 617 (1951), the void judgment was challenged ten years after entry. The court stated that laches did not apply even if the plaintiff had been dilatory or lackadaisical in his efforts to overturn the judgment. "It is the duty of the court to annul an invalid judgment." A void judgment cannot be validated by consent, ratification, waiver, or estoppel. Furthermore, void judgments may be attacked collaterally. The 1960 application was still valid. A judgment or order which is void may be expunged by a court at any time. Such right to expunge a void order or judgment is not limited by statutory requirements for reopening, appealing from, or modifying orders or judgments. [Cases cited.]" State ex rel. Wall v. Sovinski, 234 Wis. 336, 342, 291 N.W. 344 (1940). See also, Home Bank v. Becker, 48 Wis. 2d 1, 7, 179 N.W.2d 855 (1970). It is a well-settled rule that lack of subject matter jurisdiction may not be consented to or waived. This "long-standing case law" rule is retained by sec. 802.06(8)(c), Stats. Clausen and Lowe, The New Wisconsin Rules of Civil Procedure: Chapters 801-803, 59 Marq. L. Rev. 1, 52 (1976), citing Damp v. Town of Dane, 29 Wis. 419 (1872), A void judgment or order may be expunged or vacated by a court at any time. State v. Banks, 105 Wis. 2d 32, 43, 313 N.W.2d 67, 72 (1981). Thus, the court was without authority to extend the injunction beyond two years from the date the injunction first was entered. When a court acts in excess of its jurisdiction, its orders or judgments are void and may be challenged at any time. Kohler Co. v. DILHR, 81 Wis. 2d 11, 25, 259 N.W.2d 695, 701 (1977). The extended injunction thus is void. A void judgment cannot be validated by consent, ratification, waiver, or estoppel and may be attacked collaterally. Moreover, it is axiomatic that a judgment secured without obtaining personal jurisdiction over a party is void, and a void judgment can be collaterally attacked at any time in any proceeding, state or federal. See Neylan v. Vorwald, 124 Wis. 2d 85, 99, 368 N.W.2d 648 (1985). 

Brief in support of second cause for vacation of the void judgment

3. (attorney’s name) has deprived this court of subject matter jurisdiction. (attorney’s name) is a debt collector. (attorney’s name) violated the due process rights of Randy O’America by failing to provide Mr. O’America with proper notice prior to beginning debt collection activity. See 15 USC 1692g(a)(3), Harvey v. United Adjusters,  509 F.Supp. 1218. When party is deprived of due process, court is deprived of subject matter jurisdiction. Judgment is a void judgment if court that rendered judgment lacked jurisdiction of the subject matter, or of the parties, or acted in a manner inconsistent with due process,” Fed. Rules Civ. Proc., Rule 60(b)(4), 28 U.S.C.A.; U.S.C.A. Const. Amend. 5 – Klugh v. U.S., 620 F.Supp. 892 (D.S.C. 1985); Del Conte Enters., Inc. v. Thomas Pub. Co., 711 So. 2d 1268 (Fla. 3d DCA 1998). 

Declaration


4. Fifteen days from the verifiable receipt of this motion to vacate based on new information, an order will be prepared and submitted to the court for ratification unless by that time (attorney’s name) submits evidence that the Oregon court had personal jurisdiction over Randy O’America consistent with the above and foregoing cited Oregon law and submits proof that (attorney’s name) noticed Randy O’America with a dunning letter as required by The Fair Debt Collections Practices Act.

Conclusion


5. The void judgment (insert number and name of court) must be vacated as a matter of law.

Prepared and submitted by: ______________________________-





Randy O’America

Certificate of mailing

I, Randy O’America, certify, that January ____, 2003, I mailed a true an correct copy of the above and foregoing motion for rehearing via certified mail return receipt requested to:

Atty name and address





______________________





 Randy O’America
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