IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF OKLAHOMA

Delmer B.. O’America


)







)


Plaintiff



)







)

vs.





)
Case No. 02CV555C(J)







)

KOCH INDUSTRIES, INC.


)


A foreign corporation


)







)


Defendant.



)

PLAINTIFF’S RESPONSE TO DEFENDANT’S MOTION

TO DISMISS AND MOTION TO STRIKE

1. John R. Hargrave erroneously states that Plaintiff’s claim does not reach the controversy amount. Proof is not required. It must merely appear to a legal certainty that the claim is really for less than the jurisdictional amount to justify dismissal. See  St. Paul Mercury Indemnity Co. v. Red Cab, 303 U.S. 283 (1938). The eventual recovery is irrelevant, St. Paul supra. Even if a plaintiff does not have any single claim worth more than the controversy amount, plaintiff may add together all of his claims against a single defendant. If the aggregate claims exceed the controversy amount the requirement is satisfied. State law is consulted to determine “legal certainty.”  This court shall notice that Oklahoma Statutes Title 23, Chapter 1, Section 9.1 provides for damages for the sake of punishment where, in an action for breach of an obligation not arising from contract, in addition to actual damages, where a jury finds by clear and convincing evidence that the defendant has acted intentionally and with malice exemplary damages may be twice the amount of actual damages or the increased financial benefit derived by the defendant as a result of the conduct. Delmer O’America will show that the actual damages exceed $25,000.00 plus state authorized treble damages aggregate to a claim  which satisfies the minimum controversy amount. 


2. John R. Hargrave erroneously complains that this claim duplicates state court litigation. This court has knowledge that separate suits can be maintained in different jurisdictions so long as both jurisdictions have jurisdiction over the parties and the subject matter. Only when first one action is finally determined would it be appropriate to dismiss the remainder under doctrines of res judicata and collateral estoppel. .


3. John R. Hargrave erroneously claims “Plaintiff has failed to join a necessary party” but fails to show how the so  called necessary party committed the acts and injuries complained of.


4. John R. Hargrave’s fourth point is erroneous as it is based on his prior erroneous point. John R. Hargrave piles error on error.

CONCLUSION 


5. John R. Hargrave’s motion to dismiss and motion to strike must be denied as a matter of law.

Prepared and submitted by: ___________________________





Delmer B. O’America

CERTIFICATE OF SERVICE

I, Delmer B. O’America, certify that __________________, I mailed a true and correct copy of the above and foregoing Plaintiff’s response to Defendant’s motions via U.S. Mail certified return receipt requested to:

John R. Hargrave

One North Hudson, Suite 200

Oklahoma City, Oklahoma 73012
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