IN THE UNITED STATES DISTRICT COURT



   FOR THE NORTHERN DISTRICT OF OKLAHOMA  


George O’America



)







)


Plaintiff,



)







)


v.




)
Number 02-CV-8888 P(J)







)           Consolidated with 02-CV-88888

Dean Daniel, et al.,



)







)


Defendants. 



)


Plaintiff’s reply and response to Thomas M. Klenda’s so-called cross motion for summary judgment for reason of fraud on the court


1. Klenda attempts to trick deceive and mislead this court: All competent jurists know that a right of action to collect a debt lapses after five years in Oklahoma. Nonetheless, counsel persuaded Payne to sue George R. O’America. Oklahoma Statute 12, Section 102, provides “When a right of action is barred by the provisions of any statute, it shall be unavailable either as a casue of action or ground of defense, except as otherwise provided with reference to counterclaim or setoff.”  Because the statute of limitations had run on the 1982 loan, Payne had no remedy. After the prescribed time period has lapsed, a statute of limitation serves to extinguish the remedy for the redress of an accrued cause of action. Smith v. Westinghouse Elec. Corp. 732 P2d 466, 468 (Okl. 1987) and Reyonolds v. Porter,  760 P.2d 816, 820 (Okl. 1988).  Regardless, the record made in the Osage County Oklahoma case reveals the so-called judgment to be bogus even if the action was timely. Payne’s so-called judgment was via default. All competent jurists know that  even in a default judgment, plaintiff must “prove up the claim” by submitting an affidavit of damages. See American Red Cross v. Community Blood Center of the Ozarks, 257 F.3d 859 (8th Cir. 07/25/2001). If affidavit of damages proving up claim incorporates reference to records such as a general ledger and accounting of an alleged unpaid promissory note, the person responsible for preparing and maintaining the account general ledger must provide a complete accounting which must be sworn to and dated by the person who maintained the ledger.  See Pacific Concrete F.C.U. V. Kauanoe,  62 Haw. 334, 614 P.2d 936 (1980), GE Capital Hawaii, Inc. v. Yonenaka  25 P.3d 807, 96 Hawaii 32, (Hawaii App 2001), Fooks v. Norwich Housing Authority 28 Conn. L. Rptr. 371, (Conn. Super.2000), and Town of Brookfield v. Candlewood Shores Estates, Inc. 513 A.2d 1218, 201 Conn.1 (1986). Holton Payne’s judgment is facially void,  Klenda falsely advocates that the Fair Debt Collections Practices act does not apply in this instant case. Klenda neglects to mention; the loan was a personal loan; George O’America dba O’America Construction was a sole proprietorship; a person’s labor is not an article in commerce, and even if the FDCPA did not apply, George O’America would still have a cause of action under 42 USC 1983 for deprivation of property without due process of law due to the fraud on the court depriving the court of subject matter jurisdiction. A note void in the hands of the payee, because obtained by him of the maker by fraud, is collectible in the hands of a subsequent bona fide holder who has taken it before maturity for value; but if such holder has paid on such transfer a less sum than the amount of the note, he can only recover the amount which he, or some prior holder through whom he derives title, has paid for it. HOLCOMB v. WYCKOFF. 1870 WL 5231 (N.J. Sup.). Order procured by fraud, can be attacked at any time, in any court, either directly or collaterally, provided that party is properly before court,  People ex rel. Brzica v. Village of Lake Barrington, 644 N.E.2d 66 (Ill.App. 2 Dist. 1994). Judgment, or an order procured by fraud, can be attacked at any time, in any court, either directly or collaterally, provided that the party is properly before the court, Long v. Shorebank Development Corp., 182 F.3d 548 ( C.A. 7 Ill. 1999).  A void judgment is one that has been procured by extrinsic or collateral fraud, Rook v. Rook, 353 S.E. 2d 756, (Va. 1987). A void judgment or order is one that is entered by a court lacking jurisdiction over the parties or the subject matter, or lacking the inherent power to enter the particular order or judgment, or where the order was procured by fraud, In re Adoption of E.L.,  733 N.E.2d 846, (Ill.App. 1 Dist. 2000). Void judgments generally fall into two classifications, that is, judgments where there is want of jurisdiction of person or subject matter, and judgments procured through fraud, and such judgments may be attacked directly or collaterally,  Irving v. Rodriquez,  169 N.E.2d 145, (Ill.app. 2 Dist. 1960). Void order which is one entered by court which lacks jurisdiction over parties or subject matter, or lacks inherent power to enter judgment, or order procured by fraud, can be attacked at any time, in any court, either directly or collaterally, provided that party is properly before court,  People ex rel. Brzica v. Village of Lake Barrington, 644 N.E.2d 66 (Ill.App. 2 Dist. 1994). The debt collector must actually review the file. 15 USC 1692e(g) This court shall notice: Holton Payne does not stand in the shoes of Pioneer Bank and Trust. Payne bought worthless commercial paper in the expectation that George O’America could be defrauded either by reaffirming the contract or by fraud on the court. 

AFFIDAVIT 


I, George O’America, of lawful age and competent to testify, after having been duly sworn, state as follows:


1. The loan that I acquired from Pioneer Bank and Trust was personal in nature necessitated by a personal injury depriving me of the ability to work. 


2. The loan that I acquired from Pioneer Bank and Trust was not for business or commercial usage.


3. I do not recall receiving notice that Pioneer Bank and Trust had sold the note to Holton Payne.


4. Holton Payne committed perjury when he claimed in his affidavit that he helped me obtain the loan for my construction business. 

___________________________









George O’America

STATE OF OKLAHOMA

 
   INDIVIDUAL ACKNOWLEDGMENT

COUNTY OF _____________



   Oklahoma Form


Before me, the undersigned, a Notary Public in and for said County and State on this ____ day of __________, 2003, personally appeared __________________________ to me known to be the identical person who executed the within and foregoing instrument and acknowledged to me that he executed the same as his free and voluntary act.


Given under my hand and seal the day and year last above written.

My commission expires __________






________________ Notary Public

Prepared and submitted by: _________________________






George O’America





88888






8888888

CERTIFICATE OF SERVICE


I, George O’America, certify that _____________, I mailed a true and correct copy of the above and foregoing reply and response  via first class mail to:

Brandon D. Watkins

4545 N. Lincoln Blvd. Sutie 260

Oklahoma City, Oklahoma 73105-3498

T. E. Drummond

1500 South Utica, Suite 400

Tulsa, Oklahoma 74104-6522

Thomas M. Klenda

15 East 5th Street, Suite 3900

Tulsa, Oklahoma 74103-4346







_______________________________








George O’America
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