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)

Plaintiff Phillip Highly’s objects to David J. LaBrec’s supplemental motion for summary judgment and motion for costs / notice to the court – Texas Rules of Evidence rule 201 /  plaintiff’s response to any and all motions for summary judgment

Grounds for objection


Mr. LaBrec advances writings with the intention that this court rely on the writings as a basis for LaBrec’s assertion that this court should summarily decide this case for the defendants and award the defendants costs and fees. This court shall notice these so-called affidavits do not rise to the level of testimony for reasons that these so-called affidavits include opinions, conclusions, are based to an extent, not on actual knowledge, but on information and belief, and to an extent reference material not in the record. Phillip Beliamowicz shall not impose on this court’s time by examining each and every affidavit. Taking the first so-called “affidavit,” that of Fran Ruben as an example: article 5: “On August 30, 2001, the Board held a properly noticed special meeting.” Phil Belamowicz objects to Fran Ruben’s opinion that the meeting was properly noticed asserted as fact; Article 6: “it was my understanding that the Board was authorized to extablish temporary polling places pursuant to the Texas Election Code.” Again, Ruben recites on what Ruben believes and not on what Ruben knows; also in article 6: “The existence and locations of the temporary polling places were deliberately chosen by the Board members, including myself, to allow the greatest number of citizens to conveniently vote in the special bond election.” This is another opinion of Ruben’s warranting cross examination under oath and before a jury and an  impartial trier of fact. In other words, Phil Highly reserves the right to question Ruben on exactly what Ruben’s contention is based on; article 7: “all of the Board meetings where the issues relating to the calling of the special bond election, the use of the single precinct method, the main and early voting polling places, and the use of temporary polling places, were conducted at lawfully authorized and noticed meetings.” Phil Highly objects to this opinion by Ruben. Phil Belamowicz objects on the grounds that Ruben has not been established as an expert witness; article 8: “Prior to the special bond election, the Board received a great deal of community involvement and input from Cedar Hill residents.” Phil Highly reserves the right to question Ruben under oath, to examine the witness before the inquiring minds of jurors regarding these assertions since such assertions  can only be properly placed before this court by the actual witnesses referenced in article 8;  article 9: “I personally recognized the imminent growth of Cedar Hill and problems that the growth would cause for the District. I believed the District needed to respond to growth issues in an effective way and I believed the best response would be holding a bond election and using bond funds for controlled growth and long-range planning for the District.” Again, Ruben is attempting to testify as an un-certified expert witness. Phil Highly objects – this court knows that Ruben’s philosophical jargon is not the stuff that trials are made of;  article 12: “At all relevant times to the lawsuit, I believe I acted in my official capacity, and within the scope of my authority as a Board member for the District. I believe I always acted in good faith in the execution of my duties as a Board member of the District with regard to the special bond election. Furthermore, the decisions I made and the votes I cast for the election and conducting of the same, involved the exercise of my judgment, deliberation and discretion.” This court shall notice: Ruben is not reciting on actual knowledge but again engaging in philosophical jargon, not about the ultimate facts but what Ruben hopes a jury will believe;  article 13: “I voted in favor of the special bond election, the use of the single precinct method, the main and early voting polling places and the use of the temporary polling places because I believed those actions were authorized by law. I also believed that having the temporary polling places would give citizens a fair opportunity to cast votes at a variety of readily accessible times and places.” Again, Phil Highly objects to jargon without the opportunity to cross-examine and especially objects to expert testimony from Ruben who has not been certified as an expert witness; and finally, article 14: “At no time with respect to this special bond election did I intend to vote in such a way as to create an illegal or unfair election. I do not believe any aspect of the planning, approving or holding the special bond election was illegal, unfair or improper.”  Objection – more of the same. 

Judicial notice


(1). Defendants have urged consideration of certain allegations without appearance and testimony of fact witnesses in support. In example: defendants maintain that voters were allowed to enter the stadium, vote, and leave without purchasing a ticket. This would be informative to this court if defendants cited the testimony of numerous witnesses testifying as to being allowed to enter the stadium without purchasing a ticket and vote. (2). Equally absurd is the contention that since only 55 votes were cast at the stadium that, even if irregular, the event didn’t sway the election. The inverse should be the quest of this court – how many were dissuaded from voting by policy signs and went in search of other polling places but couldn’t find them? Admittedly, Phil Highly needs additional time for discovery – but this court is noticed, defendants have “stonewalled” Phil Highly’s discovery requests. 

Response to the motion for summary judgment


I, Phillip Highly, of age and competent to testify, state as follows based on by own personal knowledge:


The factual averments contained in my answers to interrogatories which I signed as my own are truthful and accurate.


Before me, the undersigned authority, on this day personally appeared Phillip Highly who being by me known and duly sworn upon his oath states that he had personal knowledge of the facts set forth in the foregoing affidavit, and is duly authorized to made such affidavit and that all facts stated herein are true and correct. 


Subscribed and sworn to before me this _____, day of May, 2003,







__________________________







Notary Public in and for the 







State of Texas

Conclusion


David J. LaBrec has styled LaBrec’s opening statement for this  trial as a so-called “affidavit” and required each defendant to sign the “affidavit” as if it was their own creation. All that LaBrec has accomplished in the eyes of the law is to impress his clients with what his opening statement will be. LaBrec’s mischief of claiming that Phillip Highly has not proved his case while refusing to answer interrogatories and requests for admissions is utmost bad faith. Whereas this court notices that David J. LaBrec’s papers establish that facts are in dispute or that reasonable persons could come to differing conclusions regarding  the facts, David J. LaBrec’s motion for summary judgment must be denied as a matter of law. 

Prepared and submitted by: ____________________





Phillip Highly

Certificate of service

I, Phillip Highly, certify that May__________, 2003, I mailed a true an correct copy of the above and foregoing objection, notice and response  to:

David J. LaBrec

901 Main Street, Suite 4300

Dallas, Texas 75202
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