IN THE UNTED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF TEXAS

Fredrick Highly,



)


An individual domiciled in Texas,
)







)


Plaintiff,



)







)

v.                                                             )
No.3-02CV888888-D

)

Frontier Airlines, Inc,



)


A foreign corporation domestic
)


To Colorado,



)







)


Defendant.



)

Plaintiff’s reply to Stephen E. Fox’s motion to dismiss
Brief in support


1. Stephen E. Fox, in Mr. Fox’s defendant’s motion to dismiss and brief in support, remarks only on off-point, irrelevant issues and holdings.



2. Plaintiff, Fredrick Highly, in original complaint, moved this court for application of Colorado common law doctrine as the contract was established in Colorado and the acts complained of occurred in Colorado. Mr. Fox was non-responsive to Mr. Highly’s motion to apply Colorado common law.

Memorandum of law


3. Colorado law provides that power of employer over “at will employees” is not absolute. See Continental Air Lines, Inc. v. Keenan, 731 P.2d 708, 710 (Colo. 1987), Adams County Sch. Dist. V. Dickey,  791 P.2d 688, 693 (Colo. 1990), Churchey v. Adolph Coors Co.,  759 P.2d 1336, 1348-49 (Colo. 1988),  Tuttle v. ANR Freight Sys., Inc. 797 P.2d 825, 827 (Colo. App. 1990), and Cronk v. Intermountain Rural Elec. Ass’n,  765 P.2d 619, 622-23 (Colo. App. 1988). Personal documents give rise to a contractual obligation. An employer’s distribution to employees of handbooks or policy manuals, which contain specific procedures for termination of employment, when relied upon by an employee and support by the consideration of continued service, may result in the employer becoming contractually bound to comply with those procedures. Promissory estoppel theory shows that the employers should have reasonably expected the employee to consider the documents a commitment, that the employee reasonably relied on them and that Justice requires that they be enforced.  When the existence of a contract is in issue, and the evidence is conflicting or admits of more than one inference, it is for the jury to decide whether a contract in fact exists. Gomez v. Martin Marietta Corp. No. 93-1272 (10th Cir. 03/14/1995).


4. Materials received by Fredrick Highly from Frontier Airlines, gave Fredrick Highly the reasonable expectation that termination would only occur according to procedural guidelines and for cause.

Conclusion


5. Frontier Airlines motion to dismiss must be denied as a matter of law.

Prepared and submitted by:
______________________________________ 







Frederick Highly

Certificate of mailing

I, Fredrick Highly, certify that February ____, 2003, I mailed a true and correct copy of the above and foregoing plaintiff’s reply to:

Stephen E. Fox

1445 Ross Avenue, Suite 3200

Dallas, Texas 75202
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Order


Whereas this court finds that defendant’s motion to dismiss is off-point and irrelevant, the motion is denied with prejudice.

___________



______________________________________

      date



Judge or Magistrate Judge of the District Court
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