IN THE UNTED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF TEXAS

Frederick Highly,



)


An individual domiciled in Texas,
)







)


Plaintiff,



)







)

v.                                                             )
No.3-03CV0888-P

)

Frontier Airlines, Inc,



)


A foreign corporation domestic
)


To Colorado,



)







)


Defendant.



)

Plaintiff’s reply to Marc D. Katz’s motion to dismiss
Brief in support

Colorado law should control the subject matter of this case / Colorado law recognizes the doctrine of good faith and fair dealing regarding employment contracts 


Marc D Katz, attempts to trick deceive and mislead this court with arrogated nonsense that the doctrine of good faith and fair dealing does not apply in the employment context in Colorado. Katz omits the fact that Frederick Highly was under contract with Frontier. Whether Frederick Highly should have been able to rely on the representations regarding Frederick Highly’s employment contract with Frontier and whether Frontier’s subsequent termination of Frederick Highly was in breach of the doctrine of good faith and fair dealing is a question for the jury. Colorado law provides that power of employer over “at will employees” is not absolute. See Continental Air Lines, Inc. v. Keenan, 731 P.2d 708, 710 (Colo. 1987), Adams County Sch. Dist. V. Dickey,  791 P.2d 688, 693 (Colo. 1990), Churchey v. Adolph Coors Co.,  759 P.2d 1336, 1348-49 (Colo. 1988),  Tuttle v. ANR Freight Sys., Inc. 797 P.2d 825, 827 (Colo. App. 1990), and Cronk v. Intermountain Rural Elec. Ass’n,  765 P.2d 619, 622-23 (Colo. App. 1988). Personal documents give rise to a contractual obligation. An employer’s distribution to employees of handbooks or policy manuals, which contain specific procedures for termination of employment, when relied upon by an employee and supported by the consideration of continued service, may result in the employer becoming contractually bound to comply with those procedures. Promissory estoppel theory shows that the employers should have reasonably expected the employee to consider the documents a commitment, that the employee reasonably relied on them and that Justice requires that they be enforced.  When the existence of a contract is in issue, and the evidence is conflicting or admits of more than one inference, it is for the jury to decide whether a contract in fact exists. Gomez v. Martin Marietta Corp. No. 93-1272 (10th Cir. 03/14/1995). 

First conclusion


This court’s determination that Plaintiff, Fredrick Highly, may rely on application of Colorado common law doctrine as the contract was established in Colorado and the acts complained of occurred in Colorado requires denial of the motion to dismiss as a matter of law.

Regardless of whether the doctrine of good faith and fair dealing applies or even whether Colorado law controls, both Texas and Colorado law recognize wrongful termination of employment where the termination of employment is an affront to public policy or was in retaliation 


Where termination of employment is an offense to public policy cause of action lies. Martin Marietta Corp. v. Lorenz, 823 P.2d 100 (Colo. 01/13/1992. Hoyt v. Target Stores, 981 P.2d 188 (Colo.App. 11/13/1998).  Where termination is retaliatory, cause of action lies. Herrera v. San Luis Central Railroad Company, 997 P.2d 1238, 997 P.2d 1238 (Colo.App. 09/30/1999). See also Sabine Pilot Serv., Inc. v. Hauck, 687 S.W.2d 733, 735 (Tex. 1985). It is also true that where termination is done in contravention of an express agreement that specifically limits the employer's ability to discharge the employee "at-will" a cause shall lie. Mitsubishi Aircraft Int'l, Inc. v. Mauer, 675 S.W.2d 286, 289 (Tex. App._Dallas 1984, no writ). It is further true, that even where there is no contract, termination in “at will employment” states still allows a cause of action for promissory estoppel. Cites omitted. This court is noticed: for every wrong, there shall be a rememdy. 

Second conclusion


For every wrong, there shall be a remedy. The cause of judicial economy require that Frederick Highly be allowed to go forward on the claims of this suit.

When determining damages, the last act doctrine provides for consideration of a claim which arises from the same transaction occurrence so long as any complaint is timely.

Even acts time-barred are equitably considered by jury to determine  damages.


Consideration of the entire scope of a . . . .  claim, including behavior alleged outside the statutory time period, is permissible for the purposes of assessing liability, so long as any act . . . .  takes place within the statutory time period. See United States Supreme Court case National Railroad Passenger Corporation v. Morgan, 122 S.Ct. 2061 (U.S. 06/10/2002).

Third conclusion


Even if Frederick Highly’s claim of  defamation fell outside the statute of  limitations, United States Supreme Court doctrine requires consideration of the claim for assessing damages.

United States Supreme Court doctrine provides that Frederick Highly’s complaint cannot be dismissed for failure to state a claim upon which relief can be granted.


Pro se litigants are held to less stringent pleading standards than professional bar-licensed attorneys. Regardless of the form of pro se pleadings, courts are to look to the substance of the pleadings and pro se litigants are entitled to opportunity to present evidence in support of their claims. Haines v Kerner, 404 U.S. 519

Fourth conclusion


United States Supreme Court doctrine prohibits dismissal of Frederick Highly’s case without opportunity to present evidence in support of Frederick Highly’s claims.

Prepared and submitted by:
______________________________________ 







Frederick Highly

Certificate of mailing

I, Fredrick Highly, certify that March ____, 2003, I mailed a true and correct copy of the above and foregoing plaintiff’s reply to:

Marc D. Katz

1445 Ross Avenue, Suite 3200

Dallas, Texas 75202






__________________________







Frederick Highly

IN THE UNTED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF TEXAS

Fredrick Highly,



)


An individual domiciled in Texas,
)







)


Plaintiff,



)







)

vi.                                                             )
No.3-03CV0387-P

)

Frontier Airlines, Inc,



)


A foreign corporation domestic
)


To Colorado,



)







)


Defendant.



)

Order


Defendant’s motion to dismiss is  denied with prejudice. Defendant, Frontier Airlines, Inc., is informed of need to answer and defend within twenty days of this order or face judgment by default.

___________



______________________________________

      date




 Judge of the District Court
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