IN THE DISTRICT COURT OF POTTAWATOMIE COUNTY  

STATE OF OKLAHOMA


Ruth M. Highly, Jr. a.k.a.

)

Ruth M Highly


) 






)

Plaintiff


) 
 




) 
v.




) 
CIVIL NO.c-02-8888
 




)
STATE OF OKLAHOMA, ex rel.
)
OKLAHOMA TAX COMMISSION
)






)

Defendant.


)
 




)



Plaintiff’s response to Kim D. Ashley’s putative motion to dismiss

 for lack of subject matter jurisdiction / jurisdictional statement



1. Kim D. Ashley’s so called motion to dismiss is an open-faced attempt to trick, deceive and mislead this court; as well as, an attempt to manipulate this court into willfully acceding to fraud on the court.


2. Ashley’s “facts” are wholly irrelevant and off point. Plaintiff’s petition concisely articulates that defendant turn over collection of alleged debt to a THIRD PARTY DEBT COLLECTOR G. C. SERVICES.    THIS COURT HAS KNOWLEDGE OR MEANS TO KNOW THAT THE COLLECTION ACTIVITY COLLECTOR G. C. SERVICES COMES UNDER AUTHORITY OF THE FAIR DEBT COLLECTIONS PRACTICES ACT.   Plaintiff, Ruth Highly,  has complained and verified complaint is un-rebutted that Ruth Highly disputed the alleged debt as is Ruth Highly’ right under the Fair Debt Collections Practices Act and that G. C. Services, undeniably a debt collector, proceeding with debt collection activity including  suing Ruth Highly to reduce the alleged debt to judgment without validating the disputed debt as required by the Fair Debt Collections Practices Act.

Jurisdictional statement

 
3. The Fair Debt Collections Practices Act provides that “debtor” has right to dispute the “debt” requiring validation. See 15 USC 1692(g)(3). Failure to include validation notice in collection letter violates the Act. See Frey v. Gangwish, C.A. 6(Ky.) 1992, 970 F.2d 1516. Collector’s failure to give debtors written notice of their right to dispute debts and obtain verification was a violation of the Act. See West v. Costen, W.D. Va. 1983, 558 F.Supp. 564. Collection agency’s failure to provide debtor with verification of debt after receiving letter from debtor disputing debt violated Fair Debt Collection Practices Act, even though debtor may have had adequate prior notice or knowledge of alleged debt, and collection agency had not received  verification or validation from creditor that it could mail to debtor. See Johnson v. Statewide Collections, Inc. Wyo. 1989, 778 P.2d 93. G. C. Collections’ litigation against Ruth Highly without validation violated Ruth Highly due process rights depriving the court of subject matter jurisdiction. Void judgment is one where court lacked personal or subject matter jurisdiction or entry of order violated due process,  U.S.C.A. Judgments entered where court lacked either subject matter or personal jurisdiction, or that were otherwise entered in violation of due process of law, must be set aside.  Judgments entered where court lacked either subject matter or personal jurisdiction, or that were otherwise entered in violation of due process of law, must be set aside,  Jaffe and Asher v. Van Brunt, S.D.N.Y.1994. Const. Amend. 5 – Triad Energy Corp. v. McNell  110 F.R.D. 382 (S.D.N.Y. 1986). If the surrounding circumstances indicate that the defaulting party's due process right was unfairly compromised .
.
.
 relief under void judgment statute  is mandatory. See Carter v. Fenner, 136 F.3d 1000, 1005 (5th Cir. 1998). A void judgment, decree or order may be vacated at any time, on motion of a party, or any person affected thereby – Oklahoma Statute Title Twelve, Section 1038. When rule providing for relief from void judgments is applicable, relief is not discretionary matter, but is mandatory, Orner v. Shalala,  30 F.3d 1307, (Colo. 1994).

Conclusion


4. This court not only has subject matter jurisdiction over this cause, but by virtue that the defendant has failed to overcome the jurisdictional challenge of Ruth Highly wherein Ruth Highly clearly articulates violation of Ruth Highly’ due process rights in obtaining judgment, this court has a non-discretionary duty to vacate the void judgment with damages.

Prepared and submitted by: _____________________




Ruth M. Highly, Jr.
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CERTIFICATE OF SERVICE


I, Ruth M. Highly, Jr. , certify that December _______, 2002,  I mailed a true and correct copy of the above and foregoing response to:

Kim D. Ashley

P. O. Box 53248

Oklahoma City, Oklahoma 73152-3248





__________________________






Ruth M. Highly, Jr.
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