IN THE UNITED STATES DISTRICT COURT

FOR THE EASTERN DISTRICT OF OKLAHOMA

Beverly Highly,



)







)


plaintiff,



)

vs.





)
Number  CIV 02-000







)

Vaughn Conway, et al.


)








)


defendants.



)

Beverly Highly’ response to the putative motion to dismiss by Clark and Murdock


1. The putative motion to dismiss by Dan Murdock is a substantive and procedural nullity. Murdock seems to want this court to consider his “motion to dismiss” under the summary judgment standard without the necessary documentation and verification. Mr. Murdock’s paper is insufficient on its face to invoke this courts power as it contains only Mr. Murdock’s opinions and conclusions.

2. Purpose of a motion to dismiss is to test the law’s support for a claim, not the sufficiency of the underlying facts, Patel v. OMH Medical Center, Inc., Okla.  987 P.2d 1185 (1999) rehearing denied, certiorari denied 120 S.Ct. 1242, 528 U.S. 1188, 145 L.Ed. 2d 100, certiorari denied 120 S. Ct. 1242. Motion to dismiss for failure to state a claim should be denied if relief is possible under any set of facts which can be established and are consistent with the allegations, 12, O.S. 1991 §§ 2012, subd B; Miller v. Miller, Okla. 956 P.2d 346 (1998). Burden to show legal insufficiency of petition is on party moving for dismissal, and motion to dismiss for failure to state a claim must separately state each omission or defect in petition; if it does not, motion shall be denied without hearing, Indiana Nat. Bank v. State Dept. of Human Services, Okla., 880 P.2d 371 (1994). Trial court “shall” grant leave to amend a defective pleading if the defect can be remedied, the duty is mandatory, Kelly v. Abbott, Okl., 781 P.2d 1188  (1989). Pro se litigants are held to a less stringent pleading standard that “professional bar licensed associates.” Regardless of the sufficiency of their pleadings, pro se litigants are entitled to opportunity to offer evidence in support of their claims and the court errs where the court dismisses the pro se litigant’s claim without informing the pro se litigant of necessary reparations to their pleadings. See Haines v Kerner, 404 U.S. 519-421 and Hall v Bellmon 935 F.2d 1106 (10th Cir. 06/03/1991). See also Platsky v. C.I.A. 953 F.2d. 25,  Reynoldson v Shillinger 907 F.2d 124, 126 (10th Cir. 1990); and Jaxon v Circle K. Corp. 773 F.2d 1138, 1140 10th Cir. 1985).


3. Beverly Highly’ concise complaint is that the respondents conspired to deprive her of access to court. Dan Murdock attempts to trick, deceive, and mislead this court with the FRAUD ON THE COURT that Beverly Highly is a disgruntled litigant. Beverly Highly was denied the right to litigate a legitimate  claim by the black art of pigeonholing – dismissing on a minute record which stops the case from going forward but refusing to write and appealable order. Beverly Highly’ suit is not about Murdock’s failure to prosecute.


4. Dan Murdock asserts that the Oklahoma Bar Association is immune from suit under the Eleventh Amendment of the United States Constitution. Mr. Murdock obviously doesn’t read much law and presumes that this court doesn’t either. Whether or not eleventh amendment immunity exists is determined by the bright line source of funds test. Dan Murdock would have this court believe if Beverly Highly prevails on her suit against a private business association known as the Oklahoma Bar Association, the State of Oklahoma would have to pay the judgment for the OBA. This argument is nonsense! See Callahan v. City of Philadelphia, 207 F.3d 668 (3d Cir. 03/28/2000).


5. Dan Murdock also falsely presumes that another insurmountable hurdle exists in his claim that the OBA is not a person within the definition of 42 USC 1983. 
WOW! That would be news to tens of thousands of organizations found liable for civil rights violations.  Cites omitted – this argument of Dan’s is frivolous. The bright line is whether the entity acts under color of law. It’s hard to imagine color of law more brightly hued that CORAM NON JUDICE! 

6. Dan Murdock again shows what he doesn’t know about law by asserting that Beverly Highly lacks standing to bring suit under 42 USC 1983. Dan is wrong. Standing to sue exists where (1) aggrieved party shows actual injury, (2) under color of law, and (3) official acting with INTENT to injure by deprivation of federally protected rights. Again, cites omitted. Dan needs to do some research before trying to impose his opinions and conclusions on this court.


7. 



Affidavit

I, Beverly Highly, of age and competent to testify, after having been first duly sworn, state as follows based on my own personal knowledge:

I. I brought suit in McIntosh County against Vaughn Conway and William M. Daniel. The case was assigned to Gene Mowery.

II. Gene Mowery twice dismissed my case alleging that I had failed to appear at an un-docketed hearing. Gene Mowery was in a habit of excusing Daniel, Conway, and their attorneys from having to appear at hearings. Gene Mowery held me to a higher standard of court conduct than Daniel, Conway, or their attorneys.

III. The first time Gene Mowery dismissed my case, I succeeded in getting the dismissal reversed for clerical error.

IV. The second time Gene Mowery dismissed my case against Daniel and Conway it was for allegedly failing to appear in person to be informed of a court date. I had been instructed by Gene Mowery that I needed to check with the courthouse to be informed of the trial date. I had no reason to believe this meant that I had to appear at an un-docked meeting with Mr. Mowery. 

V. The second time Gene Mowery dismissed my case against Daniel and Conway, he noted the dismissal on a so-called minute record but refused to write an order that I could appeal.

VI. Chris Harper was the beneficiary of this intentional deprivation of my rights along with Daniel and Conway.

VII. During the litigation, I complained of the misconduct of Conway and Daniel to Dan Murdock. The complaint included material facts admissible in my trial in McIntosh County against Daniel and Conway.

VIII. I have personal knowledge of many pro se litigants who had their petitions and complaints against Oklahoma Bar Association members routinely dismissed without consideration on the merits and am prepared to introduce at least two of these friends as witnesses to show a pattern benefiting members of the Oklahoma Bar Association.

IX. I have seen a minute record on case number CJ-2001-00659, Washington County, Oklahoma where other pro se litigants had their case pigeonholed by members of the Oklahoma Bar Association.

X. I have seen a pleading prepared by staff attorney under the direct supervision of Drew Edmondson. The pleading, intended to benefit members of the Oklahoma Bar Association contains felony fraud committed by the staff attorney under Drew Edmondson’s direct supervision.

XI. After I began my litigation against Daniel and Conway, my family and I have been the targets of more than twenty acts of vandalism and malicious mischief including having a wheel come off of a 1997 model vehicle and the beheading of two family pets. Because I have seen court records verifying Daniel and Conway’s propensity to make death threats, I fear for my own and my family’s safety.

XII. As a result  of the actions of Daniel, Conway, Harper, and Mowery aided and abetted by Dan Murdock, Drew Edmondson, and the Oklahoma Bar Association, I have been damaged financially, socially, and emotionally.

___________________________









Beverly Highly

STATE OF OKLAHOMA

 
   INDIVIDUAL ACKNOWLEDGMENT

COUNTY OF __________



   Oklahoma Form


Before me, the undersigned, a Notary Public in and for said County and State on this ____ day of ________, 2002, personally appeared __________________________ to me known to be the identical person who executed the within and foregoing instrument and acknowledged to me that he executed the same as his free and voluntary act.


Given under my hand and seal the day and year last above written.

My commission expires __________

________________ Notary Public

Prepared and submitted by:
______________________________________ 






  Beverly Highly


  55554


  C88888





 (918)888




CERTIFICATE OF SERVICE
I, Beverly Highly,  hereby certify that a true and correct  copy of the above and foregoing plaintiff’s response was mailed via U. S. Mail First Class to: 

Dan Murdock

P.O. Box 53036

Oklahoma City, Oklahoma 73152

____________


_________________________

     date




           Beverly Highly

IN THE UNITED STATES DISTRICT COURT

FOR THE EASTERN DISTRICT OF OKLAHOMA

Beverly Highly,



)







)


plaintiff,



)

vs.





)
Number  CIV 02-421-S







)

Vaughn Conway, et al.


)








)


defendants.



)

ORDER


Whereas this court finds that the motion to dismiss proffered by Mr. Clark and Mr. Murdock is procedurally defective and also insufficient in as much as it does not remark on authority informing this court of limited jurisdiction what this court’s authority is to act favorably for the parties respondent of the motion, the motion is denied.

_____________




___________________________

         date





Judge of the Federal District Court
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