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vs.





) Docket  number 40-7-888Excv







)

Aaron J. Highly, and



)

Eva J. Highly,




)







)


defendant.



)

Defendants’ motion to strike the arrogated nonsense filed by Squire Hickey fraudulently styled as “OPPOSITION OT MOTION TO VACATE AND MOTION FOR INJUNCTIVE AND DECLARATLRY RELIEF” / Memorandum of law /

Objection to Squire Hickey’s frivolous “MOTION TO EXCLUDE

DEBORAH HIGHLY FROM CASE”

Brief in support of motion to strike


1. Aaron J. Highly and Deborah Highly as next friend of Eva J. Highly, Aaron J. Highly and Eva J. Highly move to strike Squire Hickey’s opposition etc. as a substantive and procedural nullity, frivolous on its face. Hickey places nothing in the record to controvert Aaron J. Highly and Deborah Highly’s well pleaded motion to vacate, a jurisdictional challenge. This court is noticed and Squire Hickey is informed: The law requires that Aaron J. Highly and Deborah Highly have nothing to prove!  Burden of proof  is purely Hickey’s. To avoid vacation of the judgment in this instant case, Hickey must show (on the record) that Siwooganock Bank proved up Siwaooganock’s claim by evidence entered (on the record) by competent evidence.  This court is noticed: Aaron J. Highly and Deborah Highly presented this court with a jurisdictional challenge and supported Aaron J. Highly and Deborah Highly’s contention that competent evidence was required with many authorities. In response, Squire Hickey insults the integrity of this court by presuming that this court does not know and understand that statements of counsel, in brief or in argument are not facts before the court!  Plainly speaking, plain enough for even the self-delusional Squire Hickey to understand, the prattle of Squires does not constitute factual presentment. Hickey no doubt thinks he knows more than The United States Supreme Court, but most folks consider The Untied States Supreme Court the source of law, not simple Squires like Hickey. Examples: This finding of a continuing investigation, which forms the foundation of the majority opinion, comes from statements of counsel made during the appellate process. As we have said of other un-sworn statements which were not part of the record and therefore could not have been considered by the trial court: “Manifestly, [such statements] cannot be properly considered by us in the disposition of [a) case.” UNITED STATES v. LOVASCO (06/09/77)  431 U.S. 783, 97 S. Ct. 2044, 52 L. Ed. 2d 752, Under no possible view, however, of the findings we are considering can they be held to constitute a compliance with the statute, since they merely embody conflicting statements of counsel concerning the facts as they suppose them to be and their appreciation of the law which they deem applicable, there being, therefore, no attempt whatever to state the ultimate facts by a consideration of which we would be able to conclude whether or not the judgment was warranted. GONZALES v. BUIST. (04/01/12) 224 U.S. 126, 56 L. Ed. 693, 32 S. Ct. 463.  No instruction was asked, but, as we have said, the judge told the jury that they were to regard only the evidence admitted by him, not statements of counsel, HOLT v. UNITED STATES. (10/31/10) 218 U.S. 245, 54 L. Ed. 1021, 31 S. Ct. 2,  Care has been taken, however, in summoning witnesses to testify, to call no man whose character or whose word could be successfully impeached by any methods known to the law. And it is remarkable, we submit, that in a case of this magnitude, with every means and resource at their command, the complainants, after years of effort and search in near and in the most remote paths, and in every collateral by-way, now rest the charges of conspiracy and of gullibility against these witnesses, only upon the bare statements of counsel. The lives of all the witnesses are clean, their characters for truth and veracity un-assailed, and the evidence of any attempt to influence the memory or the impressions of any man called, cannot be successfully pointed out in this record. TELEPHONE CASES. DOLBEAR v. AMERICAN BELL TELEPHONE COMPANY. MOLECULAR TELEPHONE COMPANY V. AMERICAN BELL TELEPHONE COMPANY. AMERICAN BELL TELEPHONE COMPANY V. MOLECULAR TELEPHONE COMPANY. CLAY COMMERCIAL TELEPHONE COMPANY V. AMERICAN BELL TELEPHONE COMPANY. PEOPLE’S TELEPHONE COMPANY V. AMERICAN BELL TELEPHONE COMPANY. OVERLAND TELEPHONE COMPANY V. AMERICAN BELL TELEPHONE COMPANY. (PART TWO THREE) (03/19/88) 126 U.S. 1, 31 L. Ed. 863, 8 S. Ct. 778. See also, Trinsey v. Pagliaro, D. C. Pa. 1964, 229 F. Supp. 647.  

Memorandum of law


2. When jurisdiction is challenged, the party claiming that the court has jurisdiction has the legal burden to prove that jurisdiction was conferred upon the court through the proper procedure. Otherwise, the court is without jurisdiction. Whenever a party denies that the court has subject-matter jurisdiction, it becomes the duty and the burden of the party claiming that the court has subject matter jurisdiction to provide evidence from the record of the case that the court holds subject-matter jurisdiction.  Bindell v City of Harvey, 212 Ill.App.3d 1042, 571 N.E.2d 1017 (1st Dist. 1991) ("the burden of proving jurisdiction rests upon the party asserting it.").  Until the plaintiff submits uncontroversial evidence of subject-matter jurisdiction to the court that the court has subject-matter jurisdiction, the court is proceeding without subject-matter jurisdiction. Loos v American Energy Savers, Inc., 168 Ill.App.3d 558, 522 N.E.2d 841(1988)("Where jurisdiction is contested, the burden of establishing it rests upon the plaintiff.").  The law places the duty and burden of subject-matter jurisdiction upon the plaintiff.  Should the court attempt to place the burden upon the defendant, the court has acted against the law, violates the defendant's due process rights, and the judge has immediately lost subject-matter jurisdiction.

3. When rule providing for relief from void judgments is applicable, relief is not discretionary matter, but is mandatory, Orner v. Shalala,  30 F.3d 1307, (Colo. 1994). See also, In Re: Thomas, 906 S.W.2d at 262 (holding that trial court has not only power but duty to vacate a void judgment). 

Objection to Squire Hickey’s frivolous “MOTION TO EXCLUDE

DEBORAH HIGHLY FROM CASE”


4. Squire Hickey ‘shore got it in ‘fur Debbie Highly, but there’s one ‘leetle problem: Hickey, in Hickey’s so-called motion to exclude Deborah Highly from case, fails to cite the statute, rule, or common law authority wherein the Supreme Court of Vermont has ruled and determined that a next friend with power of attorney cannot appear in a case. This court is noticed: Squire Hickey purports to rely on Vermont Rules of Civil Procedure, rule 21; however, rule 21 deals with mis-joinder not appearance of next friends! 

Conclusions


5. Determination by this court that Charles D. Hickey has failed to cite any statute, rule, or common law authority requiring that Eva Highly be deprived of Deborah Highly’s next friend assistance warrants denial of Hickey’s motion to exclude Deborah Highly from this case. Determination by this court, counsel for Siwooganock Bank failed to show on the record where Siwooganock proved up Siwooganock’s claim justly requires Vacating the void judgment with damages including returning to Eva Highly all that has been taken from Eva Highly with statutory interest and other damages as the court may find reasonable, appropriate, and necessary including sanctions against Charles D. Hickey sufficient to amend Hickey’s bad behavior.

Prepared and submitted by; ___________________________________





Aaron J. Highly 
Deborah Highly

Certificate of mailing

I, Deborah Highly, certify, that March _____, 2003, I mailed a true and correct copy of the above and foregoing motion to strike and objection via first class  mail:

Charles D. Hickey

P.O. Box 127

St. Johnsbury, Vermont 05819-01274
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