IN THE UNTED STATES DISTRICT COURT FOR THE

EASTERN DISTRICT OF OKLAHOMA

Dwayne Highly



)







)


Plaintiff



)







)

v.                                                             ) No. CIV 03-888-W

)

Rick Esser, an individual,


)

Jerry Maddux, an individual,


)

Tom Jenner, an individual,


)

Dyna Post, an individual,


)

Lisa Breshear, an individual


)


and




)

Curtis DeLapp, an individual


)







)


Defendants.



)







)

Plaintiff’s reply to Rick Esser, Curtis DeLapp, Lisa Brashear, and Tom Jenner / defendants named motion to dismiss must be denied as a matter of law

Brief in support


1. Defendants’ complaint of improper venue must fail as a matter of law: (a). 28 USC 1391 is discretionary – not mandatory; and (b). defendants fail to plead improper venue in conjunction with want of this court’s in personam jurisdiction; while defendants ramble regarding issues which might be construed as relating to personal jurisdiction, no defendant pleads this court wants personal jurisdiction over his or her person. This court is noticed: Thomas Janer must be regarded as intelligent, educated, and trained in the legal arts and therefore is charged with knowledge that Federal  Rules of  Civil Procedure, rule 12(h)(1) requires that objection to improper venue must be raised at the same time as one to lack of personal jurisdiction, and Janer is a bar-licensed attorney whose pleadings are held to a higher standard than pro se litigants.


2. Thomas Janer and this court are noticed: The conviction of bail jumping in Nowata County is void on its face for want of subject matter jurisdiction; a void judgment cannot constitute res judicata; the Nowata County bail jumping charge cannot lawfully bar this instant action.


3. Janer’s false allegation that a void judgment empowers this court with subject matter jurisdiction to dismiss this claim under the doctrine of collateral estoppel compounds the damages due Dwayne Highly.


4. This court is noticed: Dwayne Highly has not raised the question of this instant case before. Regardless, a void judgment was the basis for the defendants’ mischief and cannot (absolutely cannot) be at rest, beyond reach of collateral attack.


5. This court is noticed: Tom Janer works a fraud on this court regarding prior litigation. First, this court has nothing to rely on to establish that all but one of these cases resulted in anything but a void judgment – worthless on its face. Second, at least two of the cases listed by Janer had absolutely nothing to do with the mischief of the defendants. Third, Janer commits fraud along with others by lying about the contents of the record in case 02-CV-16. This court is specifically noticed: fraud on the court deprives the court of subject matter jurisdiction. This court has already been noticed of  clerical mischief wherein clerks of the Tenth Circuit deceived the judges of the Tenth Circuit into accepting the fraud: Dwayne Highly failed to object to the magistrates report and recommendation. Dwayne Highly refers this court to civil docket – 02-CV-16 page three and the objection already placed before this court. It is also true in 02-CV-16, Janer committed a criminal act by using state property for the benefit of private individuals without authorization, a crime which Janer repeats again now.

Conclusion


6. Conclusion: the defendants and Thomas Janer will tell any lie, violate any rule, break any law, or commit any crime to perfect their schemes of fraud and extortion.

Prepared and submitted by: ________________________





 Dwayne Highly. 

Certificate of mailing

I, Dwayne Highly, certify that April ____, 2003, I mailed a true and correct copy of the above and foregoing reply via first class mail postage paid to: Thomas Janer, Washington County Courthouse, 5th and Johnstone, Bartlesville, Oklahoma 74003

__________________________

      Dwayne Highly
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