IN THE UNITED STATES DISTRICT COURT

FOR THE EASTERN DISTRICT OF TEXAS

Stephen James Highly,


)







)


plaintiff,



)

vs.





)
Number  3-02-CV 888 D







)

George M. Barnes, et al.


)








)


defendants



)

MEMORANDUM OF LAW / PLAINTIFFS’ RESPONSE 

TO THE STATE BAR OF TEXAS AND TONY ALVARADO’S

MOTION TO DISMISS / PLAINTIFF’S MORE DEFINITE STATEMENT 

Memorandum of law


1. This court shall notice that Steve Highly, in his complaint has testified of injury to property and business by reason of acts which violate section 4 of the Clayton Act in as much as all actors clearly articulated that only the bars had standing in their courts.  Attick v. Valeria Associates, L.P.,  S.D. N.Y. 1992, 835 F. Supp. 103. Steve Highly has articulated violation of racketeering laws, have testified that the violation injured both business and property warranting treble damages. Avirgan v. Hull, C.A. 11 (Fla.) 1991, 932 F.2d 1572. In naming the bars to which all actors belong, Steve Highly has established that an enterprise exists which undeniably affects interstate commerce. Yellow Bus Lines, Inc. v. Drivers, Chauffeurs & Helpers Local Union 639, C.A.D.C. 1990, 913 F.2d 948, 286 U.S. App. D.C. 182, certiorari denied 111 S.Ct. 2839, 501 U.S. 1222, 115 L.Ed. 2d 1007. Steve Highly has standing to sue under RICO as he has shown violation of RICO, injury to business and property, and causation of the injury by the violation. Hecht v. Commerce Clearing House, Inc. C.A. 2 (N.Y.) 1990, 897 F.2d 21, 100 A.L.R. Fed. 655. Steve Highly has perfected a RICO claim by showing the existence of a RICO enterprise = the bars, showing a pattern of racketeering activity (fraud, see xx points of affidavits un-rebutted), shown nexus between the defendents and the pattern of frauds, and shown resulting injury to business and property. Standard Chlorine of Delaware, Inc. v. Sinibaldi, D.Del. 1992, 821 F. Supp. 232. Steve Highly has demonstrated that he sustained injury as proximate result of the pattern of frauds by the defendants. Jordan v. Herman, F.D. Pa. 1992, 792 F. Supp. 380. The defendants required membership in the enterprise, the bars, to be privileged to do bar business both direct and indirect investment by the defendants in the bars enterprise affecting interstate commerce. Nassau-Suffolk Ice Cream, Inc. v. Integrated Resources, Inc. S.D.N.Y. 1987, 114 F.R.D. 684. Steve Highly clearly articulated being defraud of a large sum of money and business loses. Polletier v. Zweifel, C.A. 11 (Ga.) 1991, 921 F.2d 1465, rehearing denied 931 F.2d 901, certiorari denied 112 S.Ct. 167, 502 U.S. 855, 116 L.Ed. 131.  The cause-in-fact that but-for the chicanery of the defendants, Steve Highly would still have his money and his business would not have incurred tangible losses is sufficient to state factual causation for provision of RICO act providing for treble damages.  Khurana v. Innovative Heath Care Systems, Inc. , C.A. 5 (La.) 1997, 130 F.3d 143, vacated 119 S.Ct. 442, 525 U.S. 979, 142 L.Ed. 2d 397, on remand 164 F.3d 900. Steve Highly’s reliance on traditional principles of proximate causation applying to RICO cases is illustrated in the well pleaded, un-rebutted testimony that he was defrauded of his money, his business interfered with and associated damages by predicate acts of the defendants. In re American Honda Motor Co., Inc. Dealership Relations Litigation, D.Md. 1996, 941 F.Supp. 528. There exists an un-denied relationship between the acts of the defendants and the damage to property and business interests of the Fosters. Red Ball Interior Demolition Corp. v. Palmadessa, S.D.N.Y. 1995, 908 F.Supp. 1226. The damage caused by the defendants was the natural and reasonably foreseeable consequence of the frauds promulgated by the defendants.  Protter v. Nathan’s Famous Systems, Inc. E.D. N.Y. 1995, 904  F.Supp.  101.  The fraud by the defendants was the legal cause of Steve Highly being defrauded, his business interests interfered with,  and related damages. Prudential Ins. Co. of America v. U.S. Gypsum Co. D.N.J. 1993, 828 F.Supp. 287.  The enterprises the bars is evident to a high degree and it is also evident to a high degree that associates such as the defendants act as a continuing unit. In actuality, the bars are the best example anyone could possibly conceive of as a racketeer influenced   corrupt organization. Compagnie de Reassuarance D’lle de France v. New England Reinsurance Corp. D. Mass. 1993, 825 F.Supp. 370. It is undeniable that the defendants received money for defrauding Steve Highly and their payments under and over the table to the bars represents their necessary investment in the bars for the continuing privilege of, in the vernacular, continuing to rip people off in phony, out of court proceedings. Grand Cent. Sanitation, Inc. v. First Nat. Bank of Palmerton, M.D.Pa. 1992, 816 F.Supp. 299. Undeniably, the defendants have usurped the courts and used them for purposes of fraud and extortion – Steve Highly is but one of millions of examples of fraud by the bar mentality of “Constitution? What Constitution? They really ain’t no law ‘cept the law we makes up as we goes along so we can rob people.” Randolph County Federal Sav. & Loan Assoc. v. Sutliffe S.D. Ohio 1991, 775 F. Supp. 1113. Where persons arrange to fix contests, claim for civil RICO rises. Venzor v. Gonzalez, N.D. Ill. 1996, 936 F. Supp. 445. (WHO CAN DENY THAT THE BARS FIX MOST CIVIL COURT ACTIONS, THEN RELY ON LAW CLERKS TO FIX APPEALS?) No particular RICO injury need be proven to maintain a civil RICO action.  Miller v. Affiliated Financial Corp. N.D. Ill. 1984, 600 F.Supp. 987. A showing of competitive injury is not required before a civil claim under RICO can be stated. Yancoski v. E.F. Hutton & Co. Inc. F.D. Pa. 1983, 581 F.Supp. 88. Commercial loss is not required for recovery of damages under this section.  Gitterman v. Vitoulis S.D. N.Y. 1982, 564 F.Supp. 46. Plaintiff in racketeering action need only establish that predicate acts were proximate cause of injury.  Minpeco, S.A. v. Hunt, S.D.N.Y. 1989, 718 f.Supp. 168. Relying on communicated misrepresentations, like the false documents advanced by Capshaw and Jordan, caused loss is sufficient to state claim under RICO. Florida Dept. Ins. V. Debenture Guar. M.D. Fla. 1996, 921 F.Supp. 750. Aiding and abetting such as clearly articulated in respect of some of the respondents warrants liability under RICO. In re Sahlen & Associates, Inc. Securities Litigation, S.D. Fla.1991, 773 F.Supp. 342.  Standing is conferred on a RICO where plaintiff’s business or property has been injured by reason of conduct constituting a RICO violation. Buck Creek Coal, Inc. v. United Workers of America, S.D. Ind. 1995, 917 F.Supp. 601. To state a RICO claim, private plaintiff must allege that he suffered an injury in his business or property by reason of a violation of the Act. In re Phar-Mor, Inc. Securities Litigation, W.D. Pa. 1994, 900 F.Supp. 777. Proof by a preponderance of the evidence is sufficient to finding of liability in a civil RICO action. Liquid Air Corp. v. Rogers C.A. 7 (Ill.) 1987, 834 F.2d 1297. Steve Highly has testified that the defendants committed or aided and abetted two or more acts of fraud which were part of a pattern, of racketeering activity by direct participants in an enterprise affecting interstate commerce and that they were injured in their property and business interests. Poeter v. Shearson Lehman Bros. Inc. S.D. Tex. 1992, 802 F.Supp. 41. Steve Highly has testified that the defendants misrepresented Texas laws as to material facts with deliberate disregard of truth.  Guiliano v. Everything Yogert, Inc. E.D. N.Y. 1993, 819 F.Supp. 626. Steve Highly has testified that the defendants acted with reckless disregard for their interests adequately alleging intent under RICO. Babst v. Morgan Keegan & Co.  E.D. La. 1988, 687 F.Supp. 255. Civil RICO complaint identified alleged predicate acts with sufficient particularity, where complaint not only specified the type of predicate acts committed, including extortion, but identified approximate date, participants, victims, and general methods by which acts wre committed. U.S. v. Gigante, D.N.J. 1990, 737 F.Supp. 292. Plaintiffs who file civil actions under RICO Act need not present allegations as specific as criminal bill of particulars, nor establish probable cause to believe that defendant committed predicate racketeering offenses. Frank E. Basil, Inc. v. Leidesdorf, N.D.Ill. 1989, 713 F.Supp. 1194. Sufficiency of pleading of RICO conspiracy claim is not subject to higher pleading standard of civil rule for fraud claims.  In re Crazy Eddie Securities Litigation,  E.D. N.Y. 1990, 747 F.Supp. 850. A claim that the bars bad behavior is not regular, ongoing and likely to recur is absurd. Cite omitted. Extortionate conduct, well documented as the way the bars conduct their enterprises poses a threat of continuing racketeering activity.  O’Rourke v. Crosley, D.N.J. 1994, 847 F.Supp. 1208. 

Plaintiffs’ response to Terry L. Scarborough’s motion to dismiss


2. Terry Scarborough, imposes his opinions and conclusions on this court rather than proceeding according to the Federal Rules of Procedure. Statements of counsel in brief are not sufficient for motion to dismiss. Terry’s conclusions are not facts before this court.

Definite Statement


3. “I feel as though the lawyers of this country are like passengers on the Titanic . . . the music is playing and the champagne glasses are tinkling, yet . . . practitioners in their momentary bliss are oblivious to the [icebergs] ahead.” – Altman and Weil, national law firm consultants. “Our profession faces quantum change. I believe lawyers are like the great buffalo herds of the 1800’s, locked in stampedes for extinction. Is the cliff two years away or five? . . . I believe at least six out of 10 American lawyers will go over the cliff.” – Charlie Robinson, futurist and attorney. In today’s world, there are way too many attorneys! Many, like the respondents in this case have to resort to a life of crime to make a living. Steve Highly was forced into a Texas Courtroom by threat of imprisonment and imprisonment where, INSTEAD OF JUDICIAL PROCEEDINGS, THE STATE BAR OF TEXAS LITERALLY ROBBED Steve Highly by a series of phony, sham NON-JUDICIAL PROCEEDINGS. The respondents defrauded Steve Highly of a large sum of money and interfered with Steve Highly’s business. The respondents all knew that the “proceedings” were not cognizable within the Constitution of Texas.  All sane adults know that is criminal to take something from another under false pretenses, yet the respondents and their counsel are unified in their attempt to cover up the undeniable fact that the State Bar of Texas exists and operates as a KNOWN SYNDICATE OF ORGANIZED CRIME WHERE ANYTHING THE BAR WANTS PASSES FOR PROCEEDINGS.

Conclusions

 
4. Terry Scarborough has gained no enlightenment from his REPEATED putative investigation into RICO law. Terry did not re-butt the affidavit of  Steve Highly. This court shall notice that Terry’s motion to dismiss is a substantive and procedural nullity, frivolous on its face – another frivolous demurrer prohibited by the rules of this court.

5. Whereas this court notices that Steve Highly’s complaint is in harmony with the memorandum of law supra the motion to dismiss of Terry Scarborough must be denied as a matter of law. 

Prepared and submitted by:
______________________________________ 






 Stephen James Highly
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CERTIFICATE OF SERVICE
I, Steve Highly,  hereby certify that a true and correct  copy of the above and foregoing plaintiffs’ memorandum of law and response was mailed via U. S. Mail First Class to: 

Terry L. Scarborough

111 Congress Avenue, Suite 500

Austin, Texas 78701

____________


_________________________

     date




          Steve Highly

Because racketeering by the State Bar of Texas is pandemic and the typical demeanor of most federal judges is to “kiss the ring” of  the bars, a copy is also being sent to:

John Ashcroft
United States Attorney General

10th & Constitution Ave. N. W.

Washington, D.C. 20530

IN THE UNITED STATES DISTRICT COURT

FOR THE EASTERN DISTRICT OF TEXAS

Stephen James Highly,


)







)


plaintiff,



)

vs.





)
Number  3-02-CV 1585 D







)

George M. Barnes, et al.


)








)


defendants



)

ORDER


Whereas  the purpose of a motion to dismiss does not test the factual sufficiency of the pleadings but rather examines where clearly articulated claims, assumed to be true, pose viable legal issues; and whereas Stephen James Highly has placed facts before this court via an un-rebutted affidavit that is in harmony with 18 USC 1964(a), the State Bar of Texas and Tony Alvarado’s motion to dismiss for failure to state a claim and properly plead is denied. 

____________


___________________________________

     date




      Judge of the District Court
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