IN THE UNTED STATES DISTRICT COURT FOR THE

NORTHERN DISTRICT OF OKLAHOMA

Dr. K. F. Highly,



)


and




)

Colleen Highly, a married couple

)







)


Plaintiffs,



)







)

v.                                                             )
No. 02-CV-888-B(M)

)

William W. Busby, an individual,

)


and




)

John G. Lanning, an individual,

)







)


Defendants.



)







)

ORDER


Whereas the court finds that a motion to dismiss which pleads matters off record must adhere to the summary judgment standard; and whereas summary judgment is appropriate where affidavits, depositions, interrogatories, and admissions show that no material fact is in controversy when facts are viewed in the light most favorable for the non-moving party, and whereas the defendants have not supported the “motion to dismiss or, (sic) alternatively, for summary judgment and supporting brief” with affidavits, depositions, interrogatories, or admissions, the motion is insufficient to invoke this court’s power to act and is therefore denied. Whereas this court finds that averments of fact appearing only in pleadings are not part of the record, and whereas the “motion to dismiss or, (sic) alternatively, for summary judgment and supporting brief” purports to place unverified factual matters before the court without segregation from averred points of law, the “motion to dismiss or, (sic) alternatively, for summary judgment and supporting brief” is stricken.
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      Judge of the District Court

