IN THE UNTED STATES DISTRICT COURT FOR THE

NORTHERN DISTRICT OF OKLAHOMA

Dr. K. F. Highly,



)


and




)

Colleen Highly, a married couple

)







)


Plaintiffs,



)







)

v.                                                             )
No. 02-CV-888-B(M)

)

William W. Busby, an individual,

)


and




)

John G. Lanning, an individual,

)







)


Defendants.



)







)

PLAINTIFFS’ RESPONSE TO JOSEPH R. FARRIS’ FRIVOLOUS DEMURRER TITLED AS “MOTIN TO DISMISS OR ALTERNATIVELY, FOR SUMMARY JUDGMENT / PLAINTIFFS’ COUNTER MOTION FOR SUMMARY JUDGMENT


1. Joseph R. Farris’ so-called motion to dismiss plaintiffs’ first amended petition or, (SIC) alternatively, for summary judgment and supporting brief is a substantive and procedural nullity – frivolous on its face, a frivolous demurrer.


2. Joseph R. Farris’ motions  cannot be noticed by this court for want of affidavits as a minimal pleading standard to enter evidentiary matters on the record necessary for a competent court’s determination on a motion to dismiss. Joseph R. Farris’ has repeatedly filed wholly irrelevant, unverified, arrogated nonsense which avoids answer to the Highlys’ claim that Mr. Busby and Mr. Lanning deprived them of remedy. 


3. Joseph R. Farris offers only his own arrogated conclusions and opinions. STATEMENTS OF COUNSEL IN BRIEF OR IN ARGUMENT ARE NOT SUFFICIENT FOR A MOTION TO DISMISS OR FOR SUMMARY JUDGMENT. This finding of a continuing investigation, which forms the foundation of the majority opinion, comes from statements of counsel made during the appellate process. As we have said of other un-sworn statements which were not part of the record and therefore could not have been considered by the trial court: "Manifestly, [such statements] cannot be properly considered by us in the disposition of [a) case." UNITED STATES v. LOVASCO (06/09/77)  431 U.S. 783, 97 S. Ct. 2044, 52 L. Ed. 2d 752, Under no possible view, however, of the findings we are considering can they be held to constitute a compliance with the statute, since they merely embody conflicting statements of counsel concerning the facts as they suppose them to be and their appreciation of the law which they deem applicable, there being, therefore, no attempt whatever to state the ultimate facts by a consideration of which we would be able to conclude whether or not the judgment was warranted. GONZALES v. BUIST. (04/01/12) 224 U.S. 126, 56 L. Ed. 693, 32 S. Ct. 463.  No instruction was asked, but, as we have said, the judge told the jury that they were to regard only the evidence admitted by him, not statements of counsel, HOLT v. UNITED STATES. (10/31/10) 218 U.S. 245, 54 L. Ed. 1021, 31 S. Ct. 2,  Care has been taken, however, in summoning witnesses to testify, to call no man whose character or whose word could be successfully impeached by any methods known to the law. And it is remarkable, we submit, that in a case of this magnitude, with every means and resource at their command, the complainants, after years of effort and search in near and in the most remote paths, and in every collateral by-way, now rest the charges of conspiracy and of gullibility against these witnesses, only upon the bare statements of counsel. The lives of all the witnesses are clean, their characters for truth and veracity un-assailed, and the evidence of any attempt to influence the memory or the impressions of any man called, cannot be successfully pointed out in this record. TELEPHONE CASES. DOLBEAR v. AMERICAN BELL TELEPHONE COMPANY. MOLECULAR TELEPHONE COMPANY V. AMERICAN BELL TELEPHONE COMPANY. AMERICAN BELL TELEPHONE COMPANY V. MOLECULAR TELEPHONE COMPANY. CLAY COMMERCIAL TELEPHONE COMPANY V. AMERICAN BELL TELEPHONE COMPANY. PEOPLE'S TELEPHONE COMPANY V. AMERICAN BELL TELEPHONE COMPANY. OVERLAND TELEPHONE COMPANY V. AMERICAN BELL TELEPHONE COMPANY. (PART TWO THREE) (03/19/88) 126 U.S. 1, 31 L. Ed. 863, 8 S. Ct. 778.  Statements of counsel in brief or in argument are not sufficient for motion to dismiss or for summary judgment, Trinsey v. Pagliaro, D. C. Pa. 1964, 229 F. Supp. 647. Factual statements or documents appearing only in briefs shall not be deemed to be a part of the record in the case, unless specifically permitted by the Court – Oklahoma Court Rules and Procedure, Federal local rule 7.1(h).


4. A complaint signed under penalty of perjury is not frivolous, McCormick v. Peterson  CV93-2157, USDC, EDNY 1993. Purpose of a motion to dismiss is to test the law’s support for a claim, not the sufficiency of the underlying facts, Patel v. OMH Medical Center, Inc., Okla.  987 P.2d 1185 (1999) rehearing denied, certiorari denied 120 S.Ct. 1242, 528 U.S. 1188, 145 L.Ed. 2d 100, certiorari denied 120 S.Ct. 1242. Motion to dismiss for failure to state a claim should be denied if relief is possible under any set of facts which can be established and are consistent with the allegations, 12, O.S. 1991 §§ 2012, subd B; Miller v. Miller, Okla. 956 P.2d 346 (1998). Burden to show legal insufficiency of petition is on party moving for dismissal, and motion to dismiss for failure to state a claim must separately state each omission or defect in petition; if it does not, motion shall be denied without hearing, Indiana Nat. Bank v. State Dept. of Human Services, Okla., 880 P.2d 371 (1994). If dismissal motion also tenders for consideration materials outside of pleadings, summary judgment procedure must be utilized. Bray v. Thomas Energy Systems, Inc., 909 P.2d 1191(1995). Fact is "material," for purposes of motion for summary judgment, if proof of that fact would have effect of establishing or refuting one of the essential elements of cause of action. Brown v. Oklahoma State Bank & Trust Co. of Vinita, Oklahoma., 860 P.2d 230 (1993). Unsupported contentions of material fact are not sufficient on motion for summary judgment, but rather, material facts must be supported by affidavits and other testimony and documents that would be admissible in evidence at trial. Cinco Enterprises, Inc. V. Benso, Okla., 890 P.2d 866 (1994).  – Dr. K. F. Highly and Colleen Highly have entered facts on the record – Mr. Farris has entered nothing on the record. 

CONCLUSION


5. Whereas this court shall notice that Joseph R. Farris pleads for consideration of matters off record, and offers only his own conclusions and opinions, Joseph R. Farris’ motion for summary judgment must be denied as a matter of law. Whereas Dr. K. F. Highly and Colleen Highly have entered facts on record which are not in dispute, summary conclusion to the favor of  Dr. K. F. Highly and Colleen Highly is warranted.

Prepared and submitted by:
______________________________________ 






Dr. K. F. Highly 
Colleen Highly
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CERTIFICATE OF SERVICE
I, Dr. K. F. Highly,  hereby certify that a true and correct  copy of the above and foregoing plaintiffs’ consolidated pleadings was mailed via U. S. Mail certified, return receipt requested to: 

Joseph R. Farris

525 South Main, Suite 1000

Tulsa, Oklahoma 74103 
Date ___________
___________________________








             Dr. K. F. Highly

IN THE UNTED STATES DISTRICT COURT FOR THE

NORTHERN DISTRICT OF OKLAHOMA

Dr. K. F. Highly,



)


and




)

Colleen Highly, a married couple

)







)


Plaintiffs,



)







)

vi.                                                             )
No. 02-CV-300-B(M)

)

William W. Busby, an individual,

)


and




)

John G. Lanning, an individual,

)







)


Defendants.



)







)

ORDER


Whereas this court notices that Joseph R. Farris has filed a second insufficient motion to dismiss in direct contravention of this court’s order denying the prior motion to dismiss, the motion to dismiss or alternatively for summary judgment is denied. William W. Busby is directed to answer plaintiffs’ amended petition  within twenty days of this order or default judgment will be rendered for Dr. K. F. Highly and Colleen Highly.

____________


_________________________________________

       date




    Judge of the District Court
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