IN THE UNTED STATES DISTRICT COURT FOR THE

NORTHERN DISTRICT OF OKLAHOMA

Dr. K. F. Highly,



)


and




)

Colleen Highly, a married couple

)







)


Plaintiffs,



)







)

v.                                                             )
No. 02-CV-888-B(M)

)

William W. Busby, an individual,

)


and




)

John G. Lanning, an individual,

)







)


Defendants.



)







)

Reply to Joseph R. Farris’ conclusory nonsense filed in response to Plaintiffs’ Federal Rules of Civil Procedure, rule 60 (b) (4) motion to vacate Thomas R. Brett’s void order and void judgment / judicial notice

Reply


1. Joseph R. Farris obviously has not read Federal Rules of Civil Procedure, rule 60(b)(4). Farris has already made a record on failure to read rule 11. Farris’ so-called response is off-point, irrelevant, and incoherent nonsense. No doubt, Farris’ will whine about another “ad hominum” attack but all Dr. K. F. Highly and Colleen Highly have ever done is tell the truth as the following notice illustrates.

Judicial notice


2. Dr. K. F. Highly and Colleen Highly were deprived of right of due process. Linda Soper got her client’s right to discovery.  Thomas R. Brett deprived Dr. K. F. Highly and Colleen of their due process right to discovery on Lanning AND IGNORED THE RECORD WHICH SHOWED THAT THE Highly’s DISCOVERY ON BUSBY  PROVED THEIR CASE.  Farris does not dispute this. Farris chooses instead to reveal his ignorance of the law: where court deprives party of due process, (1). the court is deprived of subject matter jurisdiction, (2). The court has a non-discretionary duty to vacate the void judgment, and (3). For failure of the court to vacate the void judgment, the court is stripped of immunity defense. Where party is deprived of due process, the court is deprived of subject matter jurisdiction. A Void Judgment Is a Void Judgment Is a Void Judgment-Bill of Review and Procedural Due Process in Texas, 40 Baylor L. Rev. 367, 378-79 (1988). See Thomas, 906 S.W.2d at 262 (holding that trial court has not only power but duty to vacate a void judgment). Void judgment is one where court lacked personal or subject matter jurisdiction or entry of order violated due process,  U.S.C.A. Const. Amend. 5 – Triad Energy Corp. v. McNell  110 F.R.D. 382 (S.D.N.Y. 1986). Judgment is a void judgment if court that rendered judgment lacked jurisdiction of the subject matter, or of the parties, or acted in a manner inconsistent with due process, Fed. Rules Civ. Proc., Rule 60(b)(4), 28 U.S.C.A.; U.S.C.A. Const. Amend. 5 – Klugh v. U.S., 620 F.Supp. 892 (D.S.C. 1985). Void judgment may be defined as one in which rendering court lacked subject matter jurisdiction, lacked personal jurisdiction or acted in manner inconsistent with due process of law Eckel v. MacNeal,  628 N.E. 2d 741 (Ill. App. Dist. 1993). Void judgment under federal law is one in which rendering court lacked subject matter jurisdiction over dispute or jurisdiction over parties, or acted in manner inconsistent with due process of law or otherwise acted unconstitutionally in entering judgment, U.S.C.A. Const. Amed. 5, Hays v. Louisiana Dock Co.,  452 n.e.2D 1383 (Ill. App. 5 Dist. 1983). Void judgment is one rendered by court which lacked personal or subject matter jurisdiction or acted in manner inconsistent with due process, U.S.C.A. Const. Amends. 5, 14 Matter of Marriage of Hampshire,  869 P.2d 58 ( Kan. 1997). A void judgment is one rendered by a court which lacked personal or subject matter jurisdiction or acted in a manner inconsistent with due process In re Estate of Wells, 983 P.2d 279, (Kan. App. 1999). Judgments entered where court lacked either subject matter or personal jurisdiction, or that were otherwise entered in violation of due process of law, must be set aside,  Jaffe and Asher v. Van Brunt, S.D.N.Y.1994. 158 F.R.D. 278. When rule providing for relief from void judgments is applicable, relief is not discretionary matter, but is mandatory, Orner v. Shalala,  30 F.3d 1307, (Colo. 1994).

Notwithstanding Farris’ observation that fraud on the court is directed at the judicial machinery itself which cannot be proven by allegations but must be shown by clear and convincing evidence, Farris nor the others posited, on the side of the defense have denied preparing and submitting an putative order which is a fraud on it’s face. Farris’ conclusions about the indisputable and undisputed evidence in the record are a fraud on the court in themselves. This ridiculous position of Farris equates to a man, neck deep in flood water, clutching to a branch, shouting for all to hear, “water is not wet!” Farris next erroneously states, Dr. K. F. Highly and Colleen Highly are raising a new argument in instruction to stop putting their names in all capital letters. This instruction has nothing intrinsically to do with the motion to vacate.  Dr. K. F. Highly and Colleen Highly are just tired of the rudeness of Farris, Brett and others amusing themselves by altering court records. Farris deceitfully resorts to his old mischief of citing authorities he doesn’t read. In actually, Busby should be concerned about being billed by Farris for brief work that is glaringly incompetent. Daiflon doesn’t support Farris’ contention that the court below maintains plenary authority while under a writ. Dr. K. F. Highly and Colleen Highly and would print a copy of Daiflon but what’s the point? Brett, obviously never reads anything placed in the file by the Highlys.  Petition for writ of mandamus is an appellate procedure. Once appellate jurisdiction is perfected, the court below is deprived of jurisdiction to go forward on most issues. Farris also confesses the Highlys’ point of law that once immunity defense is denied without appeal (as in interlocutory appeal which would stay the proceedings until the appeal is heard) the question is at rest an cannot be lawfully re-urged. 

Conclusion

Joseph R. Farris offers nothing to dispute the Highlys’ undisputed proof that Thomas R. Brett’s order of dismissal and “judgment”  are facially void.

Prepared and submitted by: ________________________________





Dr. K. F. Highly
Colleen Highly
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CERTIFICATE OF MAILING

I, Dr. K. F. Highly, certify that February_______, 2003, I mailed a true and correct copy of the above and foregoing notice via U. S. Mail First Class to:

Joseph R. Farris

525 S. Main, Suite 1000

Tulsa, Oklahoma 74103


And

Linda Soper

4545 N. Lincoln Blvd., Suite 260

Oklahoma City, Oklahoma 73105


And also

The Tenth Circuit Court of Appeals


And 

The Office of Court Administration






_______________________________







Dr. K. F. Highly
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