Oklahoma Uniform Jury Instructions
Oklahoma Jury Instructions- Civil 
Chapter 1 

§ Instruction 1.1 . EXPLANATION TO JURY PANEL OF VOIR DIRE 



Cite as: O.S. § Instruction 1.1 (OSCN 2002) 




Instruction No. 1.1 
EXPLANATION TO JURY PANEL OF VOIR DIRE 


As possible jurors you will be questioned to determine your qualifications to serve in this case. The purpose of these questions is to obtain a fair jury. Since this is an important part of the trial, it is necessary that you be given an oath to answer truthfully all questions asked you about your qualifications to serve as jurors. Will you please stand, raise your right hand, and the oath will now be given to you by _____________.
Notes on Use


These remarks should be changed or modified to fit the exigencies of the case. Oath may be administered by the judge, clerk, or deputy.
§ Instruction 1.2 . OATH ON VOIR DIRE 



Cite as: O.S. § Instruction 1.2 (OSCN 2002) 




Instruction No. 1.2 
OATH ON VOIR DIRE



 

Do you solemnly swear that you will truly and fully answer all questions asked you by the Judge or the lawyers to serve as a juror in the case now on trial, so help you God? [Juror should be required to answer "I do."].

or

Do you affirm under the pains and penalties of perjury to truly and fully answer all questions asked you by the Judge or lawyers to serve as a juror in the case now on trial? [Juror should be required to answer "I do."].

Notes on Use


 

If any prospective juror has conscientious scruples against taking an oath, such juror may affirm. 12 O.S. 1991 _ 72 [12-72].

 

Comments



 

The statutes of Oklahoma do not specifically authorize an oath on voir dire, but it seems clear that there should be such an oath. The oath may be administered by the judge or the clerk. 51 O.S. 1991 _ 21 [51-21]; Milton v. State, 7 Okla. Crim. 407, 418, 124 P. 81, 85 (1912).

§ Instruction 1.3 . OATH ADMINISTERED TO JURY 



Cite as: O.S. § Instruction 1.3 (OSCN 2002) 




Instruction No. 1.3 
OATH ADMINISTERED TO JURY



Do you solemnly swear that you will well and truly try the matter submitted to you in the case now on trial and reach a true verdict, according to the law and the evidence presented to you, so help you God? [Juror should be required to answer "I do."].

or

Do you affirm under the pains and penalties of perjury that you will well and truly try the matters submitted to you in the case now on trial and a true verdict render, according to the law and the evidence? [Juror should be required to answer, "I do."].

Notes on Use


 

If any member of the jury has conscientious scruples against taking an oath, such juror may affirm. 12 O.S. 1991 _ 72 [12-72].

 

Comments



This oath is taken substantially from that set forth in 12 O.S. 1991 _ 576 [12-576]. It may be a reversible error not to administer the oath to the jury. See Brink v. Territory, 3 Okla. Crim. 588, 589, 41 P. 614, 614 (1895).

 

§ Instruction 1.4 . JURY'S DUTIES- CAUTIONARY INSTRUCTIONS- TO BE GIVEN AFTER JURY IS SWORN 



Cite as: O.S. § Instruction 1.4 (OSCN 2002) 




Instruction No. 1.4 
JURY'S DUTIES- CAUTIONARY INSTRUCTIONS- TO BE GIVEN AFTER JURY IS SWORN



Members of the Jury: I will now explain to you your duties as jurors. It is vital to the administration of justice that you fully understand and faithfully perform these duties.

It is my duty to determine all of the law applicable to this case and to inform you of that law by these instructions and by the instructions that I will give you after all evidence has been received. It is your duty to accept and follow all of these instructions as a whole, not accepting one or more of these instructions and disregarding the others.

It is your duty to determine the facts of this case from the evidence produced in open court. It is then your duty to apply the law, as determined by the court, to the facts as determined by you, and thus render a verdict. You should not allow sympathy or prejudice to influence your decision. Your decision should be based upon probabilities, and not possibilities. It may not be based upon speculation or guesswork.

The evidence which you are to consider consists of the testimony of the witnesses; the exhibits, if any, admitted into evidence; any facts admitted or agreed to by the attorneys; and any facts which I instruct you to accept as true. The term "witness" means anyone who testifies in person, or by deposition, including the parties.

The production of evidence in court is governed by rules of law. From time to time it may be the duty of the attorneys to object to the production of evidence and my duty to rule on these objections. If I say the objection is sustained, you must not consider the testimony or exhibit covered by the objection. If I say the objection is overruled, you may consider the testimony or exhibit covered by the objection. The attorney's objections, and my rulings upon these objections, together with the reasons for these objections and rulings are not evidence and should not be considered by you.

The statements, remarks and arguments of the attorneys are intended to help you in understanding the evidence and applying the law, but are not evidence. If any statement, remark or argument of an attorney has no basis in the evidence, then you should disregard it.

You are the sole judges of the believability of each witness and the value to be given the testimony of each. You should take into consideration the witness's means of knowledge, strength of memory and opportunities of observation. Also consider the reasonableness, consistency or inconsistency of the testimony. You should also consider the bias, prejudice or interest, if any, the witness may have in the outcome of the trial, the conduct of the witness upon the witness stand and all other facts and circumstances that affect the believability of the witness.

My rulings and remarks made during the course of this trial are not intended to indicate my opinion as to the facts. During all recesses and adjournments, while this case is in progress, you must not discuss this case, or anything about this case, with anyone, and you must not allow anyone to discuss it with you. This rule applies not only to court employees, the attorneys involved in this case, and others you may meet in the courthouse, but also to your husband and wife, other members of your family, your friends and anyone else you may meet. If during the trial anyone talks to you or tries to talk to you about this case, you must immediately report it to me, or the [(clerk of the court)/bailiff], who will report to me.

Do not, before this case is finally submitted to you for a decision, talk to your fellow jurors about this case, or anything about this case, or form or express any opinion about it.

[Do not read newspaper reports about this trial, and do not watch or listen to television or radio reports about it.]

The reasons for these rules are that it is essential that you should keep your minds free and open at all times throughout this trial and that you should not be influenced by anything except the evidence you hear and see in the courtroom.

From now on, at the beginning of each recess or adjournment, I will refer to these instructions as "my instructions" or "my usual instructions," but whether or not this is done, you will carefully observe these rules at all times.

Notes on Use


 

Unless the case has attracted or is likely to attract the attention of the media, the bracketed paragraph concerning newspaper reports and the like should not be given to the jury.

Before excusing the jurors for recesses and adjournments, the judge should remind them not to discuss the case. The following Instruction is suggested:

At this time, let me remind you not to discuss this case, or

anything about this case, with anyone [(during the

recess)/(while court is adjourned)], and do not allow anyone

to discuss it with you. If anyone talks to you or tries to

talk to you about this case, you are instructed to report it

immediately either to me or to the [(clerk of the

court)/bailiff].

§ Instruction 1.5 . JURY'S DUTIES- CAUTIONARY INSTRUCTIONS- BIAS ON ACCOUNT OF RACE, RELIGION, ETC. 



Cite as: O.S. § Instruction 1.5 (OSCN 2002) 




Instruction No. 1.5 
JURY'S DUTIES- CAUTIONARY INSTRUCTIONS- BIAS ON ACCOUNT OF RACE, RELIGION, ETC.



Remember that under our justice system the race, religion, national origin, or social status of a party or [his/her] attorney must not be considered by you in the discharge of your sworn duty as a juror.

Notes on Use


This instruction should be given with the other cautionary instructions after the jury is sworn if any party belongs to a minority race or religious group, and the instruction is requested by the party's attorney.

§ Instruction 1.6 . JURY'S DUTIES- INTRODUCTION TO INSTRUCTIONS- TO BE GIVEN AFTER THE EVIDENCE 



Cite as: O.S. § Instruction 1.6 (OSCN 2002) 




Instruction No. 1.6 
JURY'S DUTIES- INTRODUCTION TO INSTRUCTIONS- TO BE GIVEN AFTER THE EVIDENCE



It is now my duty to further explain your duties as jurors, and to further inform you of the law applicable to this case. It is your duty to faithfully perform your duties and to accept and follow all instructions of the law as a whole, including the instruction I gave you at the beginning of this trial [and the instructions I gave you during the course of this trial]. You are not free to accept and follow one or more of these instructions and disregard the other.

A written copy of all instructions will be given to you before you begin your deliberations.

Notes on Use


All or part of Instruction 1.4, "Jury's Duties- Cautionary Instructions," may be added to this instruction and read to the jury after the evidence.

§ Instruction 1.7 . JURY'S DUTIES- TO BE GIVEN PRIOR TO DELIBERATION 



Cite as: O.S. § Instruction 1.7 (OSCN 2002) 




Instruction No. 1.7 
JURY'S DUTIES- TO BE GIVEN PRIOR TO DELIBERATION



Ladies and Gentlemen of the jury, that completes the argument. This case is now submitted to you for your decision and verdict.

When you have arrived in the jury room you should first choose one of the jury as a foreperson and then begin deciding the case. You must not use any method of chance in arriving at your verdict, but rest it on the opinion of each juror who agrees with it. The forms of all possible verdicts will be sent to the jury room with you, along with these written instructions of the Court. If all twelve (12) of you agree on a verdict, select the one (1) correct form of verdict and only your foreperson alone need sign it; if you do not all agree, but at least nine (9) or more of you do, then only those nine (9) or more agreeing will each, individually, sign the verdict form. Notify the Bailiff when you have arrived at a verdict so that you may return it in open court.

§ Instruction 1.8 . MANDATORY INSTRUCTION UPON DISCHARGE 



Cite as: O.S. § Instruction 1.8 (OSCN 2002) 




Instruction No. 1.8 
MANDATORY INSTRUCTION UPON DISCHARGE



You have now completed your duties as jurors in this case and are discharged. The question may arise whether you are free to discuss this case with anyone. This is entirely your decision. If any person tries to discuss the case over your objection, or becomes critical of your service, please report it to me immediately.

Notes on Use


This instruction should be given when the jury is discharged.

§ Instruction 2.1 . THE ISSUES IN THE CASE- NO COUNTERCLAIM 



Cite as: O.S. § Instruction 2.1 (OSCN 2002) 




Instruction No. 2.1 
THE ISSUES IN THE CASE- NO COUNTERCLAIM



The parties to this case are [name of Plaintiff], the Plaintiff, and [name of Defendant], the Defendant.

The parties admit:

[State facts the parties admit in simple language.]. For example:

Both parties agree that a collision took place between automobiles driven by the parties on [date] at [location].

[Plaintiff] claims:

[State the essential elements of the claim, using simple language based on the pleadings and the pretrial order and avoiding use of technical terms and words such as "allege" or "contend." Each statement should include reference to time, place, and circumstances.]. For example:

[Plaintiff] claims that he sustained injuries which were directly caused by the negligence of [Defendant] in one or more of the following respects:

A. In failing to keep a careful lookout;

B. In driving to the left of the center of the road.

[Defendant] claims:

[Describe the defendant's denials and affirmative defenses.] For example:

[Defendant] denies that [he/she] was guilty of negligence in doing any of the things claimed by [Plaintiff] and that [Plaintiff] was injured, and for an additional defense claims that [Plaintiff] was contributorily negligent, which contributed to bringing about the occurrence, in one or more of the following respects:

A. In failing to keep a careful lookout;

B. In driving under the influence of intoxicating liquors.

[Plaintiff] denies the claims of [Defendant].

These are the issues you are to determine.

Notes on Use


This instruction should include only those claims supported by evidence.

Comments



In Marathon Battery Co. v. Kilpatrick, 418 P.2d 900, 902 (Okla. 1966), the Oklahoma Supreme Court said that the trial court must, on its own motion, properly charge the jury on issues raised by the pleadings and evidence. It also stated inter alia: "It has been pointed out to trial courts that it is not good practice to formulate the issues by reading at large from the pleadings. Trial courts should be extremely wary of the risk of error involved in such practice." 418 P.2d at 915.

§ Instruction 3.1 . BURDEN OF PROOF- GREATER WEIGHT OF THE EVIDENCE 



Cite as: O.S. § Instruction 3.1 (OSCN 2002) 




Instruction No. 3.1 
BURDEN OF PROOF- GREATER WEIGHT OF THE EVIDENCE



In a civil lawsuit, such as this one, the law provides which party is to prove certain things to you. This is called "Burden of Proof."

When I say that a party has the burden of proof on any proposition by the greater weight of the evidence, or use the expression "if you find," or "if you decide", I mean you must be persuaded, considering all the evidence in the case, that the proposition on which such party has the burden of proof is more probably true than not true. The greater weight of the evidence does not mean the greater number of witnesses testifying to a fact, but means what seems to you more convincing and more probably true.

A party who seeks to recover on a claim [or counterclaim], or a party who raises an affirmative defense has the burden to prove all the elements of the claim or defense. In deciding whether a party has met the burden of proof, you are to take into account all the evidence, whether offered by that party or any other party.

Notes on Use
It will generally be appropriate for the substantive instruction to also specify which party has the burden of proof. See e.g., Instruction Nos. 9.1, 12.1.

Comments

This instruction uses "greater weight of the evidence" instead of "preponderance of the evidence" to make the instruction more understandable to jurors. The words have the same meaning, and no change is intended in the standard of proof for civil cases. See Henderson v. State, 568 P.2d 297, 298 (Okla. Crim. App. 1982) ("A preponderance of the evidence has been defined by this Court to mean simply the greater weight of evidence."); Black's Law Dictionary 1182 (6th ed. 1990).

In Marathon Battery Co. v. Kilpatrick, 418 P.2d 900, 902 (Okla. 1966), the Oklahoma Supreme Court said that the trial court must, on its own motion, properly charge the jury on issues raised by the pleadings and evidence. It also stated inter alia: "It has been pointed out to trial courts that it is not good practice to formulate the issues by reading at large from the pleadings. Trial courts should be extremely wary of the risk of error involved in such practice." 418 P.2d at 915.

§ Instruction 3.3 . NO SPECULATION 



Cite as: O.S. § Instruction 3.3 (OSCN 2002) 




Instruction No. 3.3 
NO SPECULATION



Your decision must be based upon probabilities, not possibilities. It may not be based upon speculation or guesswork.

Comments

Stanolind Oil & Gas Co. v. Kimmel, 68 F.2d 520, 522 (10th Cir. 1934) stated that "[a] verdict cannot rest on evidence that requires the jury to guess, speculate, or select one of several possibilities." See Franklin v. Skelly Oil Co., 141 F.2d 568, 570-71 (10th Cir. 1944); Elms v. Chicago, R.I. & P.R.R., 375 P.2d 886, 888 (Okla. 1962).

§ Instruction 3.4 . PRESUMPTION- DEFINED- USE 



Cite as: O.S. § Instruction 3.4 (OSCN 2002) 




Instruction No. 3.4 
PRESUMPTION- DEFINED- USE



Presumptions are rules based upon experience or public policy and are established in the law to assist a jury in discovering the truth. Presumptions take the place of evidence unless and until outweighed by evidence to the contrary.

In this case, the law presumes that [insert a description of the presumption].

If you find that [insert a description of the basic fact], then the burden of proof is upon the [party against whom the presumption operates] to prove that [insert description of non-existence of the presumed fact] is more probably true than not true.

Notes on Use
This Instruction should not be given unless a basic fact has probative value of the existence of the presumed fact. No instruction on presumptions should be given unless the burden of proof shifts under the statute.

Comments

12 O.S. 1991 §§ 2302 [12-2302], 2303 [12-2303].

§ Instruction 3.5 . Presumption of Knowledge Based on Duty to Inquire 



Cite as: O.S. § Instruction 3.5 (OSCN 2002) 




Instruction No. 3.5 
PRESUMPTION OF KNOWLEDGE BASED ON DUTY TO INQUIRE


NO INSTRUCTION SHOULD BE GIVEN.
Notes on Use


Instruction 3.4, "Presumption - Defined - Use," appropriately covers this issue.
§ Instruction 3.6 . Presumption of Due Care 



Cite as: O.S. § Instruction 3.6 (OSCN 2002) 




Instruction No. 3.6 
PRESUMPTION OF DUE CARE


NO INSTRUCTION SHOULD BE GIVEN.
Notes on Use


A "presumption of due care" instruction should not be given. It erroneously states the law. The essence of this instruction is that there is a "presumption of due care" on the part of defendants.
Comments


See McElroy v. Frost, 268 P.2d 273, 279 (Okla. 1954).

§ Instruction 3.8 . ACCIDENT RAISES NO PRESUMPTION 



Cite as: O.S. § Instruction 3.8 (OSCN 2002) 




Instruction No. 3.8 
ACCIDENT RAISES NO PRESUMPTION



NO INSTRUCTION SHOULD BE GIVEN

Notes on Use
A separate "accident raises no presumption" instruction should not be given.

Comments

The essence of the instruction is that the mere happening of an accident raises no presumption of negligence. A practice has developed to give such an instruction on request. This may have been a result of Syllabus 1 in Ayers v. Amatucci, 206 Okla. 366, 243 P.2d 716 (1952); however, the Oklahoma Supreme Court has never approved such an instruction nor indicated it was error to refuse one.

§ Instruction 3.10 . INFERENCE- PERMITTED- DEFINED 



Cite as: O.S. § Instruction 3.10 (OSCN 2002) 




Instruction No. 3.10 
INFERENCE- PERMITTED- DEFINED



NO INSTRUCTION SHOULD BE GIVEN

§ Instruction 3.11 . INFERENCE FROM FAILURE TO PRODUCE EVIDENCE OR WITNESS 



Cite as: O.S. § Instruction 3.11 (OSCN 2002) 




Instruction No. 3.11 
INFERENCE FROM FAILURE TO PRODUCE EVIDENCE OR WITNESS



NO INSTRUCTION SHOULD BE GIVEN

§ Instruction 3.12 . INFERENCE FROM FAILURE OF PARTY TO TESTIFY 



Cite as: O.S. § Instruction 3.12 (OSCN 2002) 




Instruction No. 3.12 
INFERENCE FROM FAILURE OF PARTY TO TESTIFY



NO INSTRUCTION SHOULD BE GIVEN

§ Instruction 3.13 . DETERMINING CREDIBILITY [BELIEVABILITY] OF WITNESS 



Cite as: O.S. § Instruction 3.13 (OSCN 2002) 




Instruction No. 3.13 
DETERMINING CREDIBILITY [BELIEVABILITY] OF WITNESS



You are the sole judges of the believability of each witness and the value to be given the testimony of each. You should take into consideration the witness's means of knowledge, strength of memory and opportunities for observation. Also consider the reasonableness and consistency or inconsistency of the testimony.

You should also consider the bias, prejudice, or interest, if any, the witness may have in the outcome of the trial, the conduct of the witness upon the witness stand, and all other facts and circumstances that affect the believability of the witness.

Notes on Use
This instruction may be given, along with other procedural instructions, before the attorneys make their opening statements, or at the close of the evidence.

Comments

See Frierson v. Hines, 426 P.2d 362, 365 (Okla. 1967); In re Brown, 412 F. Supp. 1066, 1070 (W.D. Okla. 1975); Lincoln v. Wells, 350 P.2d 589 (Okla. 1960) (Syllabus 1); Borden v. Day, 197 Okla. 110, 113, 168 P.2d 646, 649 (1946).

§ Instruction 3.15 . WITNESS NEED NOT BE BELIEVED 



Cite as: O.S. § Instruction 3.15 (OSCN 2002) 




Instruction No. 3.15 
WITNESS NEED NOT BE BELIEVED



NO INSTRUCTION SHOULD BE GIVEN

Notes on Use
A "witness need not be believed" instruction should not be given as this subject is adequately covered by Instruction 3.13, "Determining Credibility [Believability] of Witness." It is superfluous to inform the jurors that certain witnesses need not be believed. The essence of this instruction is that jurors are not bound to believe anything to be a fact simply because a witness has so stated if they believe the witness is mistaken or has testified falsely.

3 

§ Instruction 3.16 . INHERENTLY IMPROBABLE TESTIMONY 



Cite as: O.S. § Instruction 3.16 (OSCN 2002) 




Instruction No. 3.16 
INHERENTLY IMPROBABLE TESTIMONY



NO INSTRUCTION SHOULD BE GIVEN

Notes on Use
An "inherently improbable testimony" instruction should not be given as this subject is adequately covered by Instruction 3.13, "Determining Credibility [Believability] of Witness." The essence of this instruction is that jurors need not believe inherently improbable testimony.

§ Instruction 3.17 . WITNESS WILLFULLY FALSE 



Cite as: O.S. § Instruction 3.17 (OSCN 2002) 




Instruction No. 3.17 
WITNESS WILLFULLY FALSE



NO INSTRUCTION SHOULD BE GIVEN

Notes on Use
A "witness willfully false" instruction should not be given as this subject is adequately covered by Instruction 3.13, "Determining Credibility [Believability] of Witness." The essence of this instruction is that jurors may disregard the testimony of a witness who has knowingly and willfully sworn falsely on a material issue unless it has been corroborated by other credible evidence.

§ Instruction 3.18 . PARTY COMPETENT AS WITNESS 



Cite as: O.S. § Instruction 3.18 (OSCN 2002) 




Instruction No. 3.18 
PARTY COMPETENT AS WITNESS



NO INSTRUCTION SHOULD BE GIVEN

Notes on Use
A "party competent as witness" instruction should not be given. The essence of this instruction is that a party to a lawsuit is competent as a witness.

3 

§ Instruction 3.19 . ONE WITNESS AGAINST A NUMBER 



Cite as: O.S. § Instruction 3.19 (OSCN 2002) 




Instruction No. 3.19 
ONE WITNESS AGAINST A NUMBER



NO INSTRUCTION SHOULD BE GIVEN

Notes on Use
Instruction No. 3.19 ONE WITNESS AGAINST A NUMBER

A separate "one witness against a number" instruction should not be given. This area is generally covered by Instruction 3.1, "Burden of Proof - Greater Weight of the Evidence." The essence of the instruction is that the greater weight of the evidence is not determined simply by the number of witnesses and that the testimony of one credible witness may be entitled to more weight than the testimony of many others who may be less credible.

§ Instruction 3.20 . CREDIBILITY OF SPECIAL CATEGORIES OF WITNESSES 



Cite as: O.S. § Instruction 3.20 (OSCN 2002) 




Instruction No. 3.20 
CREDIBILITY OF SPECIAL CATEGORIES OF WITNESSES



NO INSTRUCTION SHOULD BE GIVEN

Notes on Use
A separate "credibility of special categories of witnesses" instruction should not be given. The subject is adequately covered by Instruction 3.13, "Determining Credibility [Believability] of Witness." The essence of this instruction is to comment on the credibility of witnesses such as employees, experts, and lawyers

§ Instruction 3.21 . EXPERT WITNESS 



Cite as: O.S. § Instruction 3.21 (OSCN 2002) 




Instruction No. 3.21 
EXPERT WITNESS



There has been introduced the testimony of witnesses who are represented to be skilled in certain areas. Such witnesses are known in law as expert witnesses. You may consider the testimony of these witnesses and give it such weight as you think it should have, but the value to be given their testimony is for you to determine. You are not required to surrender your own judgment to that of any person testifying as an expert or otherwise. The testimony of an expert, like that of any other witness, is to be given such value as you think it is entitled to receive.

Notes on Use
The instruction should be given only if expert witnesses have testified in the case. The Court should not point out to the jury which of the witnesses were expert, since that might put undue emphasis on their testimony.

§ Instruction 3.22 . EXPERT WITNESS- HYPOTHETICAL QUESTION 



Cite as: O.S. § Instruction 3.22 (OSCN 2002) 




Instruction No. 3.22 
EXPERT WITNESS- HYPOTHETICAL QUESTION



NO INSTRUCTION SHOULD BE GIVEN

Notes on Use
A "hypothetical question" instruction should not be given. 12 O.S. 1991 §§ 2703 [12-2703], 2705 [12-2705], now allow expert opinion without the underlying factual basis being introduced into evidence. The essence of the instruction is to require the jury to find as true the factual basis for the hypothetical question before considering the opinion rendered.

Comments

See Bostick Tank Truck Serv. v. Nix, 764 P.2d 1344, 1348-49 (Okla. 1988) ("[T]he Oklahoma Evidence Code ... has abrogated the common law requirement that an expert's opinion be elicited by means of a hypothetical question.") (footnotes omitted) (emphasis in original).

§ Instruction 3.23 . STIPULATION- DEFINED- USE 



Cite as: O.S. § Instruction 3.23 (OSCN 2002) 




Instruction No. 3.23 
STIPULATION- DEFINED- USE



NO INSTRUCTION SHOULD BE GIVEN

§ Instruction 3.24 . JUDICIAL NOTICE- DEFINED- USE 



Cite as: O.S. § Instruction 3.24 (OSCN 2002) 




Instruction No. 3.24 
JUDICIAL NOTICE- DEFINED- USE



NO INSTRUCTION SHOULD BE GIVEN

§ Instruction 3.25 . DIRECT AND INDIRECT [CIRCUMSTANTIAL] EVIDENCE- DEFINED- USE 



Cite as: O.S. § Instruction 3.25 (OSCN 2002) 




Instruction No. 3.25 
DIRECT AND INDIRECT [CIRCUMSTANTIAL] EVIDENCE- DEFINED- USE



NO INSTRUCTION SHOULD BE GIVEN

§ Instruction 4.1 . PERSONAL INJURIES- ADULTS 



Cite as: O.S. § Instruction 4.1 (OSCN 2002) 




Instruction No. 4.1 
PERSONAL INJURIES- ADULTS



If you decide for [Plaintiff], you must then fix the amount of [his/her] damages. This is the amount of money that will reasonably and fairly compensate [him/her] for the injury sustained as a result of the [negligence/(wrongful conduct)] of [Defendant].

In fixing the amount you will award [him/her] you may consider the following elements:

A. [His/Her] physical pain and suffering, past and future;
B. [His/Her] mental pain and suffering, past and future;
C. [His/Her] age;
D. [His/Her] physical condition immediately before and after the accident;
E. The nature and extent of [his/her] injuries;
F. Whether the injuries are permanent;
G. The physical impairment;
H. The disfigurement;
I. Loss of [earnings/time];
J. Impairment of earning capacity;
K. The reasonable expenses of the necessary medical care, treatment, and services, past and future.

Notes on Use
Any of the elements of damage included above which are not supported by the evidence should be omitted. Include any element allowed by law which is supported by the evidence and which is not listed above. "Wrongful conduct" should be replaced by an appropriate term such as "intentional misconduct."

Comments

23 O.S. 1991 § 61 [23-61]; Shebester, Inc. v. Ford, 361 P.2d 200, 202-03 (Okla. 1961); Marathon Battery Co. v. Kilpatrick, 418 P.2d 900, 916 (Okla. 1965); St. John's Hosp. & School of Nursing Inc. v. Chapman, 434 P.2d 160, 175-76 (Okla. 1967); King v. City of Guymon, 523 P.2d 1154, 1159-60 (Okla. Ct. App. 1974). See also Complete Auto Transit, Inc. v. Reese, 425 P.2d 465, 469 (Okla. 1967) (damages for impairment of earning capacity).

§ Instruction 4.10 . MEASURE OF DAMAGES- AGGRAVATIONS OF PRE-EXISTING CONDITIONS 



Cite as: O.S. § Instruction 4.10 (OSCN 2002) 




Instruction No. 4.10 
MEASURE OF DAMAGES- AGGRAVATIONS OF PRE-EXISTING



CONDITIONS

A person who has a condition or disability at the time of an injury is entitled to recover damages for any aggravation of such pre-existing condition or disability directly caused by the injury. This is true even if the person's condition or disability made him more susceptible to the possibility of injury than a normally healthy person would have been, and even if a normally healthy person probably would not have suffered any substantial injury.

When a pre-existing condition or disability is so aggravated, the damages as to such condition or disability are limited to the additional injury caused by the aggravation.

Comments

Cantrell v. Henthorn, 624 P.2d 1056, 1058 (Okla. 1981); H.A. Marr Grocery Co. v. Jones, 203 Okla. 698, 699, 226 P.2d 392, 394 (1950); see also Irving v. Bullock, 549 P.2d 1184, 1187 (Alaska 1976).

§ Instruction 4.12 . PERSONAL PROPERTY- MARKET VALUE- NOT REPAIRABLE 



Cite as: O.S. § Instruction 4.12 (OSCN 2002) 




Instruction No. 4.12 
PERSONAL PROPERTY- MARKET VALUE- NOT REPAIRABLE

If you decide for [Plaintiff] on the question of liability you must then determine the amount of money which will reasonably and fairly compensate [him/her] for the [destruction/loss] of the [insert description of property].

1. That amount is the fair market value you find the [insert description of property] had immediately before its [destruction/loss].

2. That amount is the difference between the fair market value of [insert description of the property] immediately before its [destruction/loss] and its value immediately after its [destruction/loss].

Notes on Use
This instruction should be used where the property is incapable of being repaired, or the cost of repairs exceeds the value of the property prior to the damage to the property. Paragraph one should be used when the evidence shows the property has no remaining (salvage) value after the damage; paragraph two should be used when the damaged property has a salvage value.

Comments

Anderson v. Lovelace, 203 Okla. 549, 550, 223 P.2d 1085, 1086 (1950); Missouri P.R.R. v. Qualls, 120 Okla. 49, 50, 250 P. 774, 775 (1926).

§ Instruction 4.14 . PERSONAL PROPERTY- COST OF REPAIRS- LOSS OF USE 



Cite as: O.S. § Instruction 4.14 (OSCN 2002) 




Instruction No. 4.14 
PERSONAL PROPERTY- COST OF REPAIRS- LOSS OF USE



If you decide for [Plaintiff] on the question of liability, you must then determine the amount of money that will reasonably and fairly compensate him for the injury to the [insert description of property]. That amount is:

1. The reasonable cost of repairing the [insert description of the property], plus depreciation, if any, to the [insert description of the property]. "Depreciation" means the difference between the market value of the property immediately before being injured and its market value after repairs have been or would be made.

2. The reasonable cost of renting a similar [insert description of the property] during the time reasonably required to make the necessary repairs of the injury caused by [Defendant].

Notes on Use
Paragraphs one and two may be used together. Coe v. Esau, 377 P.2d 815, 820 (Okla. 1963). However, actual expense must be shown by evidence to have been incurred before the plaintiff is entitled to recover for loss of use. Stapleton Motor Sales Co. v. Coley, 107 Okla. 269, 272, 232 P. 28, 31 (1925). Eliminate reference to "depreciation" in absence of evidence thereof.

§ Instruction 4.15 . PERSONAL PROPERTY- LOSS OF USE 



Cite as: O.S. § Instruction 4.15 (OSCN 2002) 




Instruction No. 4.15 
PERSONAL PROPERTY- LOSS OF USE



If you decide for [Plaintiff] on the question of liability, then you must determine the amount of money which will reasonably and fairly compensate [him/her] for the loss of use of the [insert description of property]. That amount is:

1. The loss of net profits which [he/she] would have received had [he/she] been in possession of the property.
2. The cost of renting a comparable substitute.
3. Interest computed on the market value of the property during the time of the detention.

Notes on Use
Paragraph one should be used where the property has an ascertainable value to the plaintiff. Joy v. Giglio, 208 Okla. 50, 51, 254 P.2d 351, 352-53 (1953).

Paragraph two should be used where expenses are incurred in obtaining a replacement. M. & D. Finance Co. v. Methvin, 186 Okla. 294, 296, 97 P.2d 572, 574 (1939).

Paragraph three should be used where property has no distinct usable value or the usable value is less than interest; interest for the period of detention is then the measure of damage for the deprivation of use. Warren v. Griffing, 200 Okla. 108, 110, 190 P.2d 1014, 1016 (1948).

§ Instruction 4.18 . Fair Market Value- Definition 



Cite as: O.S. § Instruction 4.18 (OSCN 2002) 




Instruction No. 4.18 
FAIR MARKET VALUE - DEFINITION



Fair Market Value means the price that the [description of property] would bring on the open market in a sale between a seller who is willing to sell and a buyer who is willing and able to buy after a reasonable opportunity for negotiations

§ Instruction 5.1 . DAMAGES NOT TO BE INFERRED 



Cite as: O.S. § Instruction 5.1 (OSCN 2002) 




Instruction No. 5.1 
DAMAGES NOT TO BE INFERRED



NO INSTRUCTION SHOULD BE GIVEN

§ Instruction 6.2 . AGENCY- DEFINED 



Cite as: O.S. § Instruction 6.2 (OSCN 2002) 




Instruction No. 6.2 
AGENCY- DEFINED



The relationship of agency is created from the conduct [and/or] agreement of the parties showing that one is willing for the other to act for [him/her] subject to [his/her] control and that the other consents to so act. An agency relationship may arise under such circumstances even when the parties may not have intended to create one. The person who acts for another is called the agent and the other is called the principal.

Comments

Farmers Nat'l Grain Corp. v. Young, 187 Okla. 298, 302, 102 P.2d 180, 185 (1940); Curtis v. CIA Machinery, Inc., 571 P.2d 862, 865 (Okla. Ct. App. 1977).

6 

§ Instruction 6.4 . EMPLOYER AND EMPLOYEE- DEFINED 



Cite as: O.S. § Instruction 6.4 (OSCN 2002) 




Instruction No. 6.4 
EMPLOYER AND EMPLOYEE- DEFINED



An employee is a person who, by agreement with another called the employer, acts for the employer and is subject to [his/her/its] control. The agreement may be oral or written or implied from the conduct of the parties.

Comments

See Mistletoe Express Serv. v. Britt, 405 P.2d 4, 7 (Okla. 1965) (distinguishing an employee from an independent contractor).

§ Instruction 6.7 . SCOPE OF EMPLOYMENT 



Cite as: O.S. § Instruction 6.7 (OSCN 2002) 




Instruction No. 6.7 
SCOPE OF EMPLOYMENT



An employee is acting within the scope of [his/her] employment if [he/she] is engaged in the work which has been assigned to [him/her] by [his/her] employer, or is doing that which is proper, usual and necessary to accomplish the work assigned to [him/her] by [his/her] employer, or is doing that which is customary within the particular trade or business in which the employee is engaged.

Notes on Use
This instruction is to be used in cases in which the plaintiff is seeking to hold the defendant liable as an employer under the doctrine of respondeat superior.

See Instruction 7.1.

Comments

Roring v. Hoggard, 326 P.2d 812, 815 (Okla. 1958); Brayton v. Carter, 196 Okla. 125, 127, 163 P.2d 960, 962 (1945); and Retail Merchants Ass'n v. Peterman, 186 Okla. 560, 561, 99 P.2d 130, 131 (1940).

§ Instruction 6.8 . SCOPE OF AUTHORITY- DEFINED 



Cite as: O.S. § Instruction 6.8 (OSCN 2002) 




Instruction No. 6.8 
SCOPE OF AUTHORITY- DEFINED



An agent is acting within the scope of [his/her] authority if [he/she] is engaged in the transaction of business that has been assigned to [him/her] by [his/her] principal, or if [he/she] is doing anything that may reasonably be said to have been contemplated as a part of [his/her] agency. It is not necessary that an act or failure to act must have been expressly authorized by the principal.

Comments

The scope and extent of the agent's authority are to be determined from all of the facts and circumstances in evidence. Williams v. Leforce, 177 Okla. 638, 642, 61 P.2d 714, 718 (1936). The principal is not bound by any act of the agent outside the scope of authority. Continental Supply Co. v. Sinclair Oil & Gas Co., 109 Okla. 178, 181, 235 P. 471, 474 (1925).

§ Instruction 6.12 . SCOPE OF AUTHORITY OR EMPLOYMENT- DEPARTURE 



Cite as: O.S. § Instruction 6.12 (OSCN 2002) 




Instruction No. 6.12 
SCOPE OF AUTHORITY OR EMPLOYMENT- DEPARTURE



An [agent/employee] is acting outside the scope of [his/her] [authority/employment] when [he/she] substantially departs from [his/her] principal's [or employer's] business by doing an act intended to accomplish an independent purpose of [his/her] own or for some other purpose which is unrelated to the business of [his/her] principal [or employer] and not reasonably included within the scope of [his/her] express or implied [authority/employment]. Such departure may be of short duration, but during such time the [agent/employee] is not acting within the scope of [his/her] [authority/employment].

Notes on Use
Use with the instructions defining scope of authority or employment.

Comments

Chickasha Cotton Oil Co. v. Lamb & Tyner, 28 Okla. 275, 290, 114 P. 333, 339 (1911); see Independent Torpedo Co. v. Carder, 165 Okla. 87, 88, 25 P.2d 62, 63 (1933); Coon v. Boston Ins. Co., 79 Okla. 296, 296, 192 P. 1092, 1093 (1920).

§ Instruction 7.2 . PRINCIPAL AND AGENT OR EMPLOYER AND EMPLOYEE- ONLY PRINCIPAL OR EMPLOYER SUED- NO ISSUE AS TO RELATIONSHIP- ACTS OF AGENT OR EMPLOYEE AS ACTS OF PRINCIPAL OR EMPLOYER 



Cite as: O.S. § Instruction 7.2 (OSCN 2002) 




Instruction No. 7.2 
PRINCIPAL AND AGENT OR EMPLOYER AND EMPLOYEE- ONLY PRINCIPAL OR EMPLOYER SUED- NO ISSUE AS TO RELATIONSHIP- ACTS OF AGENT OR EMPLOYEE AS ACTS OF PRINCIPAL OR EMPLOYER



[Name of agent or employee] was the [agent/employee] of [name of principal or employer], at [and before] the time of this occurrence. Therefore, an act or omission of [name of agent or employee] [within the scope of [his/her] authority or employment] at the time was in law the act or omission of (name of principal or employer).

Notes on Use


Omit the bracketed phrase "and before" if inapplicable. Omit the bracketed phrase "within the scope of [his/her] authority or employment" when that fact is not in issue.

When scope of employment or scope of authority is in dispute, either Instruction 6.7 or 6.8, whichever is appropriate, should be given with this instruction.

This instruction may be used in contract as well as tort cases when appropriate.

Comments

In re Brown, 412 F. Supp. 1066, 1071 (W.D. Okla. 1975); Hurt v. Garrison, 192 Okla. 66, 67, 133 P.2d 547, 549 (1942); Jenkins v. Helms, 89 Okla. 77, 78, 213 P. 322, 323-24 (1922).

§ Instruction 9.1 . NEGLIGENCE- ELEMENTS OF LIABILITY 



Cite as: O.S. § Instruction 9.1 (OSCN 2002) 




Instruction No. 9.1 
NEGLIGENCE- ELEMENTS OF LIABILITY



A party claiming damages has the burden of proving each of the following propositions:

First, that [he/she] has sustained injury;
Second, that the party from whom [he/she] seeks to recover was negligent;
And, third, that such negligence was a direct cause of the injury sustained by the claiming party.

Comments



The Committee considers use of the word "proximate" in these instructions to be of virtually no assistance to a jury. The earlier Oklahoma Bar Committee on Uniform Instructions (1969) recommended "proximate" be dropped and "cause" not be defined. Kansas allows either "proximate cause" or "direct cause." Missouri used "direct result" and Minnesota "direct cause." In order not to change the Oklahoma requisites of legal cause, the Committee recommends an instruction consistent with the traditional definition of proximate cause, using instead the adjective "direct" (see Instruction 9.6, "Direct Cause- Definition"). In W. Page Keeton et al., Prosser & Keeton on the Law of Torts _ 42 at 273 (5th ed. 1984), the authors state, "The term `proximate' is a legacy of Lord Chancellor Bacon, who in his time committed other sins." The Committee believes Oklahoma juries should at last be relieved of this his Lordship's indiscretion.

§ Instruction 9.2 . NEGLIGENCE DEFINED 



Cite as: O.S. § Instruction 9.2 (OSCN 2002) 




Instruction No. 9.2 
NEGLIGENCE DEFINED



Since this lawsuit is based on the theory of negligence, you must understand what the terms "negligence" and "ordinary care" mean in the law with reference to this case.

"Negligence" is the failure to exercise ordinary care to avoid injury to another's person or property. "Ordinary care" is the care which a reasonably careful person would use under the same or similar circumstances. The law does not say how a reasonably careful person would act under those circumstances. That is for you to decide. Thus, under the facts in evidence in this case, if a party failed to do something which a reasonably careful person would do, or did something which a reasonably careful person would not do, such party would be negligent.

Comments



25 O.S. 1991 § 4 [25-4] provides for varying standards of care.
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§ Instruction 9.3 . ORDINARY CARE- DEFINED 



Cite as: O.S. § Instruction 9.3 (OSCN 2002) 




Instruction No. 9.3 
ORDINARY CARE- DEFINED



Ordinary care is the care which a reasonably careful person would use under the same or similar circumstances.

Notes on Use


This instruction should be used when "ordinary care" is used in another instruction but needs further definition. It should not be used with Instruction No. 9.2, which already has a definition of ordinary care.

§ Instruction 9.6 . DIRECT CAUSE- DEFINITION 



Cite as: O.S. § Instruction 9.6 (OSCN 2002) 




Instruction No. 9.6 
DIRECT CAUSE- DEFINITION



Direct cause means a cause which, in a natural and continuous sequence, produces injury and without which the injury would not have happened. For negligence to be a direct cause it is necessary that some injury to [the property of] a person in [Plaintiff's] situation must have been a reasonably foreseeable result of negligence.

Notes on Use


Use Instruction 9.7, "Concurrent Causes," if there is evidence that the injury may have been produced by two or more concurrent causes.

Comments



Atherton v. Devine, 602 P.2d 634, 636 (Okla. 1979): "Foreseeability is an essential element of proximate cause in Oklahoma, and it is the standard by which proximate cause, as distinguished from the existence of a mere condition, is to be tested." Buxton v. Hicks, 191 Okla. 573, 576, 131 P.2d 1015, 1018-19 (1942); Osborne M. Reynolds, Jr., Proximate Cause- What if the Scales Fell in Oklahoma?, 28 Okla. L. Rev. 722 (1975); Roger Brown, Note, Torts: Foreseeability is a Requirement of Proximate Cause in Oklahoma, 21 Okla. L. Rev. 111 (1968).

The Committee considers use of the word "proximate" in the Instruction to be of virtually no assistance to a jury. The earlier Oklahoma Bar Committee on Uniform Instructions (1969) recommended "proximate" be dropped and "cause" not be defined. Kansas allows either "proximate cause" or "direct cause." Missouri uses "direct result" and Minnesota "direct cause." In order not to change the Oklahoma requisites of legal cause, the Committee recommends an instruction consistent with the traditional definition of proximate cause, using instead the adjective "direct." In W. Page Keeton et al., Prosser & Keeton on the Law of Torts _ 42 at 273 (5th ed. 1984), the authors state, "The term `proximate' is a legacy of Lord Chancellor Bacon, who in his time committed other sins." The Committee believes Oklahoma juries should at least be relieved of this his Lordship's indiscretion.

§ Instruction 9.13 . RES IPSA LOQUITUR- INFERENCE OF NEGLIGENCE 



Cite as: O.S. § Instruction 9.13 (OSCN 2002) 




Instruction No. 9.13 
RES IPSA LOQUITUR- INFERENCE OF NEGLIGENCE



In addition to the rules which have been stated with respect to negligence, there are situations in which a jury may, but is not required to, find negligence from the mere fact that the accident occurred.

[Plaintiff] contends that this case involves such a situation, and consequently has the burden of proving each of the two following propositions:

1. That the injury was caused by [(name of the instrumentality)/(description of the act or omission)] which [was/(has been)] under the exclusive control and management of [Defendant].

2. That the event causing the injury to [Plaintiff] was of a kind which ordinarily does not occur in the absence of negligence on the part of the person [(in control of the instrumentality)/(responsible for the act or omission)].

If you find that each of these propositions is more probably true than not true, then you are permitted, but not required, to find that [Defendant] was negligent.

Comments



Turney v. Anspaugh, 581 P.2d 1301, 1304 (Okla. 1978); Flick v. Crouch, 555 P.2d 1274, 1276-77 (Okla. 1976); Boxberger v. Martin, 552 P.2d 370, 374 (Okla. 1976); St. John's Hospital & School of Nursing, Inc. v. Chapman, 434 P.2d 160, 166-68 (Okla. 1967).

§ Instruction 9.15 . NEGLIGENCE OF DRIVER NOT IMPUTABLE TO PASSENGER 



Cite as: O.S. § Instruction 9.15 (OSCN 2002) 




Instruction No. 9.15 
NEGLIGENCE OF DRIVER NOT IMPUTABLE TO PASSENGER



Should you find negligence on the part of the driver of the vehicle in which [Plaintiff] was riding, that negligence cannot be charged to [Plaintiff] to prevent or reduce recovery by [him/her] for injury [he/she] may have sustained as a result of the combined negligence, if any, of [Defendant] and the driver.

Notes on Use


This instruction should not be given when there is sufficient evidence of another relationship on the basis of which the negligence or comparative negligence of the driver may be imputed to the passenger, e.g., agency, joint venture.

Comments 



Garrett v. Lacquement, 306 P.2d 696, 699 (Okla. 1956); Shayler v. West, 199 Okla. 386, 388, 185 P.2d 957, 959 (1947).

§ Instruction 9.17a . Comparative Negligence Not a Defense to Willful And Wanton Or Negligent Conduct 



Cite as: O.S. § Instruction 9.17a (OSCN 2002) 




Instruction No. 9.17A 
COMPARATIVE NEGLIGENCE NOT A DEFENSE TO WILLFUL AND WANTON OR INTENTIONAL CONDUCT



You are instructed that negligence is not a defense to conduct that is either willful and wanton or intentional. Therefore, if you find that the conduct of [Defendant] was willful and wanton or intentional, then you shall use the Blue Verdict Form and not reduce the amount of [Plaintiff]'s damages on account of any negligence of [Plaintiff].

[The conduct of [Defendant] was willful and wanton if [Defendant] was either aware, or did not care, that there was a substantial and unnecessary risk that [his/her/its] conduct would cause serious injury to others. In order for the conduct to be willful and wanton, it must have been unreasonable under the circumstances, and also there must have been a high probability that the conduct would cause serious harm to another person.]

[[Defendant]'s conduct was intentional if he/she desired to cause injury to [Plaintiff] or knew that such injury was substantially certain to result from [his/her] conduct.]

Comments 



The Oklahoma Supreme Court held in Graham v. Keuchel, 847 P.2d 342, 363 (Okla. 1993), that a "jury must be instructed that while ordinary negligence may be used as a defense against gross negligence, it may not be considered as a defense against any form of conduct found to be willful and wanton or intentional."

§ Instruction 9.22 . ADVICE CONCERNING COLOR-CODED VERDICT FORMS 



Cite as: O.S. § Instruction 9.22 (OSCN 2002) 




Instruction No. 9.22 
ADVICE CONCERNING COLOR-CODED VERDICT FORMS



Only one of several possible verdicts may be the ultimate conclusion reached by this jury. In order to facilitate your deliberations, the options available to you under the facts of this case are set out on color-coded verdict forms.

The next succeeding instructions will explain the various verdict forms and instruct you under what circumstances each form is applicable.

§ Instruction 9.23 . BLUE VERDICT FORM, for Plaintiffs- Directions 



Cite as: O.S. § Instruction 9.23 (OSCN 2002) 




Instruction No. 9.23 
BLUE VERDICT FORM, FOR PLAINTIFFS- DIRECTIONS



If you find that the occurrence with which this lawsuit is concerned was directly caused by the negligence of [Defendant], and not by any contributory negligence on the part of [Plaintiff], then you shall use the Blue Verdict Form and find in favor of [Plaintiff]. If you so find, [Plaintiff] is entitled to recover the full amount of any damages which you may find [Plaintiff] has sustained as a result of the occurrence.

Comments 



Under 12 O.S. 1991 § 2004 [12-2004](B), a judgment is no longer limited to the amount of the demand in the pleadings, and 12 O.S. 1991 § 2008 [12-2008](A)(2) provides that pleadings in many types of cases should not include demands for specific amounts of money.

§ Instruction 9.37 . BLUE VERDICT FORM, for Plaintiff 



Cite as: O.S. § Instruction 9.37 (OSCN 2002) 




Instruction No. 9.37 
BLUE VERDICT FORM, FOR PLAINTIFF



IN THE DISTRICT COURT OF _______ COUNTY, STATE OF OKLAHOMA

	___________________________________
___________________________________
___________________________________
Plaintiff,
v.
___________________________________
___________________________________
___________________________________
Defendant
	)
)
)
)
) Case No.___________________
)
)
)
)


BLUE VERDICT FORM

We, the jury, empaneled and sworn in the above entitled cause, do, upon our oaths, find the issues in favor of the Plaintiff, [name], and fix the dollar amount of [his/her] damages in the sum of $ ______________________.

 

	___________________________
Foreperson

___________________________

___________________________

___________________________

___________________________

___________________________

 
	___________________________

___________________________

___________________________

___________________________

___________________________

___________________________

 


§ Instruction 9.51 . WILLFUL AND WANTON CONDUCT- DEFINITION 



Cite as: O.S. § Instruction 9.51 (OSCN 2002) 




Instruction No. 9.51 
WILLFUL AND WANTON CONDUCT- DEFINITION



Willful and wanton conduct means a course of action showing an actual or deliberate intention to injure or, if not intentional, shows an utter indifference to or conscious disregard for the safety of others.
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§ Instruction 10.1 . GENERAL DUTY OF DRIVERS AND PEDESTRIANS 



Cite as: O.S. § Instruction 10.1 (OSCN 2002) 




Instruction No. 10.1 
GENERAL DUTY OF DRIVERS AND PEDESTRIANS



It is the duty of the driver of a motor vehicle and a pedestrian to use ordinary care to prevent injury to themselves or other persons.

Comments



Roberts v. Cain, 365 P.2d 1014, 1017 (Okla. 1961).

§ Instruction 10.2 . DUTY TO MAINTAIN LOOKOUT 



Cite as: O.S. § Instruction 10.2 (OSCN 2002) 




Instruction No. 10.2 
DUTY TO MAINTAIN LOOKOUT



It is the duty of every operator of a vehicle to exercise ordinary care in keeping a lookout consistent with the safety of other [vehicles/property/persons].

Notes on Use


This instruction sets out a duty of care and should be used with the instruction defining ordinary care, Instruction 9.3.

Comments



Townley's Dairy v. Creech, 476 P.2d 79, 83 (Okla. 1970); Rosamond v. Reed Roller Bit Co., 292 P.2d 373, 375 (Okla. 1955).

§ Instruction 10.10 . SUDDEN EMERGENCY 



Cite as: O.S. § Instruction 10.10 (OSCN 2002) 




Instruction No. 10.10 
SUDDEN EMERGENCY



NO INSTRUCTION SHOULD BE GIVEN

§ Instruction 10.13 . DUTY OF PASSENGER 



Cite as: O.S. § Instruction 10.13 (OSCN 2002) 




Instruction No. 10.13 
DUTY OF PASSENGER



A passenger has the duty to use ordinary care for [his/her] own safety. When, considering all circumstances, the exercise of such care requires that the passenger either caution the driver against the manner of the vehicle's operation or warn the driver of a dangerous condition, [he/she] has a duty to do so.

§ Instruction 10.15 . DEFENDANT NOT INSURER 



Cite as: O.S. § Instruction 10.15 (OSCN 2002) 




Instruction No. 10.15 
DEFENDANT NOT INSURER



NO INSTRUCTION SHOULD BE GIVEN

§ Instruction 11.1 . DUTY OF MUNICIPALITY TO MAINTAIN PUBLIC WAYS 



Cite as: O.S. § Instruction 11.1 (OSCN 2002) 




Instruction No. 11.1 
DUTY OF MUNICIPALITY TO MAINTAIN PUBLIC WAYS



A municipality has the duty to use ordinary care to construct and maintain its [streets/sidewalks/crosswalks] in a reasonably safe condition for usual and ordinary use, or to use ordinary care to adequately warn to any dangerous condition of which the municipality knows, or reasonably should know, in sufficient time to have removed or corrected the condition, or have given adequate warning of its existence.

Comments



Ochoa v. Taylor, 635 P.2d 604, 607 (Okla. 1981); Haas v. Firestone Tire & Rubber Co., 563 P.2d 620, 625 (Okla. 1976); Evans v. City of Eufaula, 527 P.2d 329, 332 (Okla. 1974); Zachary v. City of Sapulpa, 442 P.2d 328, 331-32 (Okla. 1966); Lane v. City of Tulsa, 402 P.2d 908, 910-11 (Okla. 1965).

§ Instruction 11.11 . HIDDEN DANGER- DEFINITION 



Cite as: O.S. § Instruction 11.11 (OSCN 2002) 




Instruction No. 11.11 
HIDDEN DANGER- DEFINITION



A hidden danger is a dangerous condition that the invitee [licensee] does not actually know about and would not be expected to observe in the exercise of ordinary care. A hidden danger may be totally or partially obscured from sight but it need not be if the circumstances are such that the invitee [licensee] would not be expected to observe the dangerous condition in the exercise of ordinary care.

Notes on Use


This Instruction and the following Instruction on Open and Obvious Dangers should be used together. In the hypothetical example from Instruction No. 11.10, this instruction might be modified as follows:

A banana peel lying on the floor might be a hidden danger if [the Customer] did not actually see it and would not be expected to notice it in the exercise of ordinary care. A banana peel does not need to be totally or partially obscured from sight in order to be a hidden danger if the circumstances are such that [the Customer] would not be expected to notice it in the exercise of ordinary care. Comments

In Woodall v. Chandler Material Co., 716 P.2d 652 (Okla. 1986), the Oklahoma Supreme Court reversed a judgment for the defendant, because the trial court refused to give an instruction that the plaintiff had requested to clarify the meaning of a "hidden danger."

Instruction No. 11.12 OPEN AND OBVIOUS DANGER

The [owner/occupant] has no duty to protect invitees [licensees] from or warn them of any dangerous condition that is open and obvious, as such a danger is ordinarily readily observable by invitees [licensees].

Notes on Use


A property owner may be liable for an injury to an invitee caused by a dangerous condition that the invitee was aware of, if the property owner had reason to know that the dangerous condition would cause harm to the invitee despite the invitee's knowledge. The general instruction above should be modified accordingly where a plaintiff claims that the property owner had a duty to protect him against a known danger.

Comments



This instruction is based on Henryetta Const. Co. v. Harris, 408 P.2d 522, 525-26 (Okla. 1965); and Beatty v. Dixon, 408 P.2d 339, 343-44 (Okla. 1965). A property owner's responsibility to protect invitees in some circumstances from known dangers is discussed in Restatement (Second) of Torts § 343A comment f (1965). See also Jack Healey Linen Serv. Co. v. Travis, 434 P.2d 924, 927 (Okla. 1967) ("Plaintiff's familiarity with the general physical condition which may be responsible for her injury does not of itself operate to transform the offending defect into an apparent and obvious hazard.").

