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S ECT IO N 1: CO N VEYA N CEO FA S ECU R IT IZED M O R T GA GEL O A N

Elem entsofaM ortgageL oanInstrum entandhow they aregoverned:

A. P rom issory N ote(T angible)= A “ w riting” intangibleform ,signed,unconditional,andidentifying

anindebtednessorunsecuredprom iseby oneparty (theM akerorP rom isor)toanother

[draw er] (theP ayeeorP rom iseeorT angibleO bligee)thatcom m itsthem aker(Debtoror

T angibleO bligor)topay aspecified sum ondem and,oronafixedoradeterm inabledate.Ifthe

P aperP rom issory N oteistobea“ secured” indebtedness,theS ecurity Instrum entisalso

identifiedw ithintheP aperP rom issory N ote.T heP aperP rom issory N oteisgoverned by the

CaliforniaU niform Com m ercialCode(U CC)Article3.A signature on the Paper Promissory Note

is NOT governed by E-SIGN Act – 15 USC § 7003 – which clearly excludes items governed by

Uniform Commercial Code (UCC) Article 3, and as such the indebtedness can only be in paper

tangible form.

B. P rom issory N ote(Intangible“ e-N ote” / IntangibleP aym entO bligation)= Anelectronic

transferablerecord(createdduringsecuritization)andsignedinaccordancew ithE-S IGN Act

thatcom m itsthem aker(AccountDebtororIntangibleO bligor)topay aspecifiedsum on

dem andinaccordancew ithacontractN O T governedby U CC Article3 toanIntangibleO bligee.

T ransferablerecordsaregovernedby U CC Article8andtheS ecurity interestssecuring

transferablerecordsaregoverned by U CC Article9.

C. S ecurity Interest(P ledgingofT angibleA lternateR ealP roperty R ightsforP aym ent)= An

interestconstitutingalienorclaim createdby asecurity agreem ent(DeedofT rust),orby the

operationoflaw ,thatifvalidandenforceableprovidesthealternatem eanstofulfillvalueofan

intangiblefinancialobligationbetw eentheT angibleO bligeeandT angibleO bligor.T hus,ifsuch

S ecurity Interest(Deed ofT rust)isnolongervalidorenforceableinaccordancetolocallaw sand

jurisdictionthentheT angibleU CC-3 N oteisnolongersecuredby suchS ecurity Interest.

D. S ecurity Interest(IntangibletoU CC A rticle8 “ e-N ote” )= IntangibleO bligations(createdduring

securitizationby anAccountDebtor)areroutinely sw appedforanotherIntangibleO bligation

(Certificates),andasbeingaT ransferableR ecordsuchtransactionw ouldfallundergovernance

of(U CC-8).ForthisCertificateIntangibletobesecuredby anIntangibleAccountDebtor’s

P ersonalP roperty,thenegotiationoftheIntangibleO bligationm ustbeincom pliancew ith

(U CC-8)asitappliestoT ransferableR ecords.AstotheP ersonalP roperty securingthe

T ransferableR ecord,(U CC-9)w ouldprovidegoverninglaw .

E. S ecurity Instrum ent(T angible)= A “ w riting” intangibleform tom em orializeO bligor’sor

Debtor’sP ledgingofanassetorproperty asanalternatem ethodtosecurepaym enttoa

T angibleO bligationifinaccordancew ithallapplicablelaw soflocaljurisdiction.
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S ECT IO N 1:CO N VEYA N CEO FA S ECU R IT IZED M O R T GAGEL O A N (con’t)

M ortgageL oanInstrum entorP ersonalP roperty – W hatreally gotsecuritized?!?

W ebeginw iththem ortgageloanoriginator.Im m ediately afterclosing,them ortgageloanoriginatorhas

takenpossessionofm any docum entsofw hichonly tw o(2)arerequiredtobefollow edthroughtothe

securitizationprocess.T hesetw o(2)docum entsarethePaper Tangible Promissory Note andthePaper

Tangible Security Instrument (Deed ofT rust).T heP rom issory N oteandtheDeedofT rusttogethercan

beconsideredonetangibleinstrum ent.W ithaperfectedT angiblelienofrecordsecuringaT angible

P rom issory N ote,thisw ouldthenbeincom pliancetoallapplicablelaw s.Assuch,intangibleand

tangiblelaw sapply grantingthem ortgageloanoriginatorlegalandequitablerightstotheN ote

(tangibleandintangible)asHolder-in-Due-Coursethatw ouldhavelegalandequitablerightstothe

security securingiftheN oteandsecurity (tangibleandintangible)areincom pliancetoallapplicable

law .

Assum ingoriginatinglenderhascom pliedw ithallapplicablelaw sandoriginationofthem ortgageloan;

theoriginatinglender(FirstM agnus)offeredupthem ortgageloantosecuritizationby [purportedly]

sellingthepaym entstream interesttoanAccountDebtor(S ponsor/S eller)w hotheninaccordancetoan

intangiblecontractsw apsintangiblepaym entstream forcertificatesw hicharesoldtoinvestors.S uch

sw apinlegalparlanceisconsideredtobea“ T rueS ale.”

T he“ unknow nfact” isthatthem onetary valuecontainedw ithintheT angibleO bligation,andthe

S ecurity Instrum entsecuringit,w ereofferedforsaleonthesecondary m arketasa(U CC-8)N ote(e-

N ote/T ransferableR ecordusually backedonanationaldatabase[bookentry system ]),thebookentry

system tracksw hoisthe(U CC-8)IntangibleO bligeew ithrightstothe(U CC-9)security interest.

Although,theelectronicbookentry system doesnottrackw hohasavestedlegalinterestinthetangible

security instrum entthatisreservedby statutory law governedby locallaw sofjurisdiction.

T heinstrum entisanIntangibleO bligation.T hus,asecond(non-U CC Article3)instrum entw ascreated.

T heexistenceofthe(non-U CC Article3)Intangibleinstrum entisdependentupontheexistenceofthe

(U CC Article3)T angibleInstrum ent.T oprovideasecurity interesttoallow foranalternatem ethodto

collectvalueforthe(U CC Article8)intangibleinstrum ent,them akerofthe(U CC Article8)Intangible

instrum entpledgedascollateraltheElectronic Mortgage Loan Package, evidenced by the (U CC Article3)

T angibleinstrum entanditsunderlyingsecurity interest(instrum ent).

W hatshouldhavehappened?

Forthe(U CC Article8)IntangibleO bligee(T rust)tohaveaperfected andcontinuousalternatem ethod

tocollectthealternatetangiblesuchasatruesaleofrealproperty (Alternatem ethodofvalueforthe

T angibleP aym entS tream ;the(U CC Article8)transferablerecordIntangibleO bligee(T rust)w ouldneed

tohavebeenassignedrightstotheT angibleS ecurity Instrum entinaccordancetothelaw soflocal

jurisdictionsecuringthe(U CC Article3)obligationinordertobeincom pliancew ithstateandfederal

law .

A T angibleP aperP rom issory N otedenotestodistinguishingvalues,oneoflegalrightscontainedw ithin

w hichisroutinely strippedoutastheintangibleobligationthusleavingthesecondvaluetobeonly the

valueofpaperandinkbeingthatoftangibleproperty w ithoutlegalrightsbutlim itedtothatofbeingof

personalproperty oftheparty thatstrippedtherightsvalue(legalandm onetary).
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T hus,aT angibleO bligeem ay orm ay notbeaholderinduecourseofasecured(U CC-3)Instrum ent,

w hereasw hendistinctandseparatelaw sapplyingtothetangiblesecurity instrum enthavenotbeen

follow ed,evenifT angibleO bligeew asentitledtoenforcethe(U CC-3)Instrum entdoesnotm eanthat

theT angibleO bligeeisaparty entitledtoenforcesecurity instrum ent[party toenforcethetangible

noteand thetangiblesecurity instrum ent].

W henanIntangibleclaim (P aym entS tream )orliencreated by anIntangiblesecurity agreem entextends

totheT angibleN oteandtheT angibleS ecurity Instrum ent,suchactionsm ustbeincom pliancew ithall

applicablelaw .S ignaturesonIntangibleS ecurity Interest,T angibleN oteandtheT angibleS ecurity

Interest(S ecurity Instrum ent)arenotgovernedby (U CC Article9)orS tateequivalent.T hecollection

rightsaregovernedunder(U CC-9)butthetransferofanintangibleisgovernedunder(U CC-8);therefore

negotiationoftheArticle8Instrum entcannotbenegotiatedw ithanelectronicsignatureattem ptingto

effecttransferandthustheS ecurity Interestfallingunder(U CC-9)isalsonottransferred.

L egalguidanceforsignaturesunderE-S IGN A ct– 15U S C § 7003 – clearly excludesinstrum entsgoverned

by theU niform Com m ercialCodeArticle3,8and9 sotheIntangibleClaim cannotbenegotiated

electronically.T heT angibleP ersonalP roperty S ecurity Interest(T angibleN oteand continuously

assignedperfectionoftheT angibleS ecurity securingtheT angibleN ote)canonly bepledged asan

intangibleinterestinthepaym entstream asa(U CC-8)Instrum ent.AssuchtheIntangibleP aym ent

O bligationcanonly benegotiatedinpaperform .T heIntangibleS ecurity Interestcannotbesoldasan

electronictransferablerecord.

W hatDidHappen:O utsideA pplicableL aw

T oprovideasecurity interesttoallow foranalternatem ethodtocollectvalue(P aym entS tream )forthe

(U CC Article8)Intangibleinstrum ent,them akerofthe(U CC Article8)Intangibleinstrum entpledgedas

collateralthe“ ElectronicM ortgageL oanP ackage,” evidencedby the(U CC Article3)T angibleinstrum ent

anditsunderlyingsecurity interest(instrum ent).T his“ ElectronicM ortgageL oanP ackage” issim ply an

intangibleinterestinpersonalproperty (IntangibleP aym entO bligation).T hepaperdocum entsw ere

eitherplacedinstorage(CustodialandN on-CustodialCustody)ordeliberately destroyed.

It’sim portanttounderstandS tandardO peratingP roceduresinregardstotheconveyanceofthe

securitizedm ortgageloan;specifically theconversionofaT angibleM ortgageL oanInstrum entintoan

Intangible,electronic“ e-N ote” Form ,w hichistypicalinthisnew w orldofElectronicS ecuritization.

Illusionoflegality isthekey tothisschem e.

U pontheloanclosing,thepaperP rom issory N oteandtheS ecurity Instrum entare[dis-assem bled] and

scannedintoanelectronicdigitizedgraphicspackage.T hedatafrom bothsetsofdocum entsis

convertedtoanelectronicdatafileandpairedw iththe[electronicversion]oftheP rom issory N oteand

S ecurity Instrum ent,alongw ithallotherclosingdocum entsw hichiscalleda“ M ortgageL oanP ackage” .

W herethis“ ElectronicM ortgageL oanP ackage” isroutinely addressedasthe“ M ortgageL oanP ackage” ,

itisnothingm orethananinterestinthe[m onetary]IntangibleP aym entO bligation,w hosesourceof

fundingiscapturedby thepaym entsm aderegardingtheT angibleP rom issory N oteO bligation.T he

“ ElectronicDigitizedM ortgageL oanP ackage” isnow falsely represented asthelegal“ M ortgageL oan

P ackage” .
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Conveyanceofan“ e-N ote” :

IfM ortgageElectronicR egistrationS ystem s(hereinafterM ER S )isinvolved,registrationontheM ER S

system isrequired,andw henthisregistrationoccurs,an18digit(M IN )M ortgageIdentificationN um ber

iscreated.T hefirstseven(7)digitsidentify theregisteringlenderand thelastdigitisachecksum

num ber.T herem ainingten(10)digitsisidenticaltotheoriginalloannum ber.Ifthe“ Electronic

M ortgageL oanP ackage” isregisteredintheM ER S R egistry,thereisnophysicaltransferofthe

“ ElectronicM ortgageL oanP ackage” .T heM ER S R egistry isupdatedastow hohascontroland

ow nershiprightsofelectronicdigitizedfileidentifiedasanon-law fulandintangibleform ofelectronic

P rom issory N ote“ e-N ote” .

T heFirstElectronicS ale/Assignm entw asm adeto(S eller/S ponsortotheFreddieM acT rust),allegedto

be[Countryw ide]andoccurredw henthe“ L oanO riginator” (Assignor,T angibleO bligee)offeredthe

“ ElectronicM ortgageL oanP ackage” tothebuyer(IntangibleO bligor)tooffsetaprearrangedline-of-

creditby IntangibleO bligee(L ender).Inthisscenario,R ecipient(Assignee,S eller/S ecuritizer)ofthe

Investm entVehicle,(IntangibleO bligee)ofthe“ ElectronicM ortgageL oanP ackage” hasalready

conditionally agreedtoacceptthe(conveyance)asatenderoffundshasalready occurredleavingonly

takingcontrolofthe“ ElectronicM ortgageL oanP ackage” asatransferablerecordunbeknow nstthatitis

atransactionnotsupportedby law .

T heFirstT ransferofP ersonalP roperty (P aym entIntangible)differsfrom thefirstElectronicS aleasthe

IntangibleO bligation(P aym entS tream ,rightstofuturepaym ents,orbeneficialinterest)hasbeen

bifurcatedfrom theT angibleO bligation(P aperP rom issory N ote),andinaccordanceto(U CC Article3 –

3203(d)),rightstoenforcetheT angibleO bligationhavenotbeennegotiatedtotheIntangibleO bligor

(S eller/S ecuritizer),theonly rightsconveyedarerightstosim ply holdand possesstheT angibleP aper

O bligation.

T heS econdElectronicS ale/Assignm enthappenedw henthe“ S eller/S ecuritizeroftheInvestm ent

Vehicle” (Assignor,IntangibleO bligor)sells/assignsthe“ ElectronicM ortgageL oanP ackage” tothe

Buyer(FreddieM acasDepositoroftheInvestm entVehicle/S ubsequentIntangibleO bligor).T he

recipient(Assignee,DepositoroftheInvestm entVehicle/S ubsequentIntangibleO bligor)ofthe

“ ElectronicM ortgageL oanP ackage” undertheterm softhetrustacceptsthetransferandtakescontrol

ofthe“ ElectronicM ortgageL oanP ackage.

T heT hirdElectronicS ale/Assignm enthappensw henthe“ DepositoroftheInvestm entVehicle”

(Assignor)sells/assignstheelectronicloanpackagetotheT rusteeoftheInvestm entVehicle.T he

recipient(Assignee,DepositoroftheInvestm entVehicle)thentakescontroloftheelectronicm ortgage

loanpackage.T he“ DepositoroftheInvestm entVehicle” ,incom pliancew iththeInvestm entT rust’s

docum ents,takescontroloftheInvestm entT rust’sElectronicCertificateinexchangefor

selling/assigningthe“ ElectronicM ortgageL oanP ackage” .

Itisnotuncom m ontofindinP ublicR ecordsan“ Assignm entofDeedofT rust” filedreflectingatransfer

oflienrightsfrom theO riginalAssignor(T angibleO bligee)toa3rdsubsequentIntangibleAssignee

(S ubsequentIntangibleO bligor)oftheIntangibleO bligation,usually theT rusteeorM ortgageS ervicer.

Inthisscenariotheperfectionoflienrights(P erfectedChainofT itle)doesnotm atchthe“ Chainof

N egotiation” oftheP aperP rom issory N oteshow nby endorsem ents,and,assuch,provestheP aper
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P rom issory N oteisnolongersecuredby theS ecurity Instrum entastheS ecurity Instrum enthasbecom e

a“ N ullity” by operationoflaw .T hesefilingsinpublicrecordsarefrauduponpublicrecords.

Asanillusion,toallegedly provideasecurity interesttoallow foranalternatem ethodtocollectvalue

forthe(U CC Article8)Intangibleinstrum ent,them akerofthe(U CC Article8)Intangibleinstrum ent

pledgedascollateralthe“ ElectronicM ortgageL oanP ackage” ,evidencedby adigitizedcopy ofthe(U CC

Article3)T angibleinstrum entanditsunderlyingsecurity interest(instrum ent),not perfected of record in

theintangiblepurchaser’snam e.T ofurthertheaccountdebtor’sdeception,claim sarem adethat

AccountDebtorw asexecutingatruesaleofthetangiblenoteanditsecurity tothepurchaserofthe

intangibleobligation.T hisisalegalim possibility.Intangiblepurchaserneverobtained legalrightsto

alternatetangiblem ethodofpaym ent.

S ecurity InteresttoanallegedAccountDebtor(rightstocollectFutureP aym entspledgedby the

AccountDebtor),w hichw astohavebeensecured by theP aym entS tream from theT angibleO bligation;

w hereanalternatem ethodtoreceivevaluew asdoneviaaproperly attachedandperfectedreal

property security interest,couldnothavetakenplacelegally underthecurrentgoverninglaw sw ithout

havingbeeninw rittentangiblepaperform .R ealproperty S ecurity Interestsaregovernedby locallaw s

ofjurisdiction.U CC Article9 governanceforattachm entand perfectionofsecurity rightstothe

intangibleobligationislim itedtopersonalproperty security interestssuchasgoodsandservices.

A T angibleO bligororAccountDebtorm ay orm ay notbeaholderinduecourseofthe(U CC-3)

Instrum ent,w heredistinctandseparatelaw sapply tothetangiblesecurity instrum enthavenotbeen

follow ed,evenifT angibleO bligor/AccountDebtorw asentitledtoenforcethe(U CC-3)Instrum entdoes

notm eanthattheT angibleO bligorisaparty entitled toenforcesecurity instrum ent(party toenforce

thetangiblenoteandthetangiblesecurity instrum ent).T hetrusthasbeenconveyedatransferable

record,leavingatangiblepaper(U CC Article3)N ote L ES S therightssecuringit,asw ould haveexistedif

theS ecurity Instrum entsecuringthe(U CC Article3)T angibleN otehadbeenassignedinaccordanceto

thelaw soflocaljurisdiction.

Furtherm ore,by N O T assigningtheS ecurity Instrum entsecuringthe(U CC Article3)T angibleN otein

accordancetolocallaw sofjurisdiction,the(U CC-8)IntangibleO bligeehastakenpossessionofan

“ ElectronicM ortgageL oanP ackage” lackinglegalrightstothetangiblesecurity instrum ent.P ursuantto

locallaw sofjurisdiction,w ithoutthe(U CC Article8)transferablerecordandtheIntangibleO bligee

perfectingofrecord,(thetangiblerightsarefoundintheT angibleS ecurity Instrum entincludethe

pow erofsale)the(U CC-8)transferablerecordIntangibleO bligeeisN O T aP erfectedIntangibleO bligee.

Itisim portanttounderstandthe(U CC Article9)doesnotdistinguishadifferencebetw eennegotiable

U CC Article3 (T angibleN egotiableInstrum ents)andnon-negotiable(Intangiblenon-Article3 instrum ent

suchasane-N oteorT ransferableR ecord),astransferablerecordinstrum entsaregovernedby (U CC

Article8);w hichisalsoanexclusionoftheE-S IGN ActandU ET A.(U CC Article9)governanceislim itedto

personalproperty security interests,suchasgoodsandservices.P ersonalproperty S ecurity Interestsare

governedby (U CC Article9).W ithinthecurrentprocessofsecuritizingrealproperty m ortgage

instrum ents,itisnotuncom m ontonoticeanim properuseofapplying(U CC Article9)law storeal

property security interestsinN otetransactionsw heresuch(U CC-8)T ransferablerecordIntangible

P rom issory N otetransactionsareinfactnon-negotiabletransactions.
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T hissystem ofsecuritizationhasaseriouslegalflaw asitprovidestheAccountDebtor(Intangible

O bligor)andtheDebtor(T angibleO bligor)hastobeoneinthesam ew hichisalogisticalandlegal

im possibility.AstheIntangibleO bligeeisnotperfectedof-recordtotheT angibleM ortgage(T angible

S ecurity securingtheT angibleArticle3 N ote)andnothavingtheT angibleArticle3 instrum ent

negotiated from T angibleO bligeetoIntangibleO bligeeasprovided under(U CC-3),theIntangible

O bligeehasnorealproperty securinganO bligationcreatedby theAccountDebtor.W hereas(U CC-3)

allow sprovingupanArticle3 T angibleInstrum ent,suchlaw doesnotextendtotheT angibleS ecurity.

T heonesecuringtheT angibleArticle3 N otem adepayabletotheO riginatingT angibleO bligee.

N O N -Holder-in-due-courseA llegesDefault:(Trustee/Mortgage Servicer)

 T heM ortgageS ervicerortheT rusteeoftheIN T A N GIBL EInvestm entVehicledeclaresdefault.

 N um erousactionsoffraudarereadily identifiable.

 Asnotedinthethree(3)electronicnegotiationsoftheelectronicloanpackagetosecuritization,

thereisalackofsupportinglaw toallow electronicnegotiation.O nly theholderofthepaper

prom issory noteentitledintheindebtednesshasarighttocollectpaym ents.

 L ostN oteAffidavitsbasedonElectronicR ecordsareHearsay.

 IntroductionoffraudintotheS ecuritiesM arket.

 Fraudulentcreationofassignm entsinattem pttotransferlienrightsfrom O riginatorto3rd or4th

subsequentpurchaserbypassing1st and2nd purchasersresultinginfraudulentfilinginpublic

records.
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S ECT IO N 2: IN FO GR A P HICS ,CHA IN -O F-T IT L E& M O R T GAGEA N A L YS IS

Introductionto“ U nsafeandU nsound” L oan-S ecuritization-A ttem ptby FreddieM ac[Defendant]:

1. T hechainofcustody referstothechronologicaldocum entationorpapertrail,show ingthe

seizure,custody,control,transfer,analysis,anddispositionofevidencebothphysicaland

electronic.Ihaveincludedresearchregardingdocum entsthatw erenotfoundtoberecordedin

thechainofcustody.T oallow fortheP ow er-of-S aletobeavailableforaparty tohavestanding,

thechainofendorsem entsappearingonthefaceoftheN oteInstrum entm ustbeintandem

m atchw iththerecordationofthechainofAssignm entsof[S ecurity Instrum ent]intheP ublic

R ecords.Failuretoproperly recordAssignm entsofthe[S ecurity Instrum ent](lien)w hichw ould

m em orializeaN ote’snegotiation,w herew ithoutendorsem entsasitpertainstothetransferof

beneficialand security interestinrealproperty,canrenderthe[S ecurity Instrum ent]anullity by

operationoflaw asthenoteisunenforceableunderU CC 3-201,3-204 and3-302(d).“ A security

interestcannotexistindependentoftheobligationissecures.” N egus-S ons,Inc.,460 B.R .at758,

quotingInreAdvancedAviation,Inc.101 B.R .310,313 Bankr.M .D.Fla.1989

2. Bankingpracticedoesnotovercom eU niform Com m ercialCodeU S CA (1988).T heU nitedS tates

CourtofAppealsFifthCircuitdeterm inedthatbankingpracticecannotovercom eorsubstitute

forenactedU niform Com m ercialCodeS tatute:“ Hibernia’srelianceoncom m ercialcustom is

m isplaced.Com m ercialcustom doesnotapply w heretheU CC providesotherw ise.S ee(U CC § 1-

103);also(U CC § 3-104),O fficialCom m ent2 (“ w ritingcannotbem adeanegotiableinstrum ent

w ithinthisArticleby contractorby conduct” ).M oreover,itw ouldbeinequitabletoapply the

bankingindustriesunilateral“ custom ” tom aker,suchastheArm y,thatisunaw areoform ay

notrecognizesuchacustom .” 841 F.2d592 U nitedS tatesofAm ericav.HiberniaN ationalBank

96 A.L .R .Fed.895,5U CC R ep.S erv.2d1932 U nitedS tatesCourtofAppeals,FifthCircuit1988.

3. Itisacornerstoneandlong-heldconceptw ithinU nitedS tateslaw ,thatw hentherightstothe

T angibleP aperN otetherightstotheS ecurity Instrum entareseparated,theS ecurity

Instrum ent,becauseitcanhavenoseparateexistence,cannotsurviveandbecom esanullity.In

reCarpenterv.L ongan16W all271,83 U .S .271,274,21 L .Ed.313 (1872),the U.S. Supreme

Court stated “The note and mortgage are inseparable; the former as essential, the latter as an

incident. An assignment of the note carries the mortgage with it, while assignment of the latter

alone is a nullity... The mortgage can have no separate existence. When the note is paid the

mortgage expires. They cannot survive for a moment the debt which the note represents. This

dependent and incidental relation is the controlling consideration....”



Diagram ofW hatA ctually Happened:
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P AYM EN T
O BL IGAT IO N

N O T E

CO U N T Y
R ECO R DER S

O FFICE

FreddieM ac
Cer�fi cates

Intangible
O bligor

CO U N T Y
R ECO R DER S

O FFICE

DEED ofT R U S T — Covenant#10
M O R T GAGEDEFAU L T IN S U R A N CE

M O R T GAGEEL ECT R O N IC
R EGIS T R AT IO N S YS T EM S

AKA:M ER S
O riginalT angible-N oteL oan#:9043377666

Intangible(eN ote)#:1000392-9043377666-1

VIO L A T IO N S ofFR EDDIEM A C (e-Guide)
VIO L A T IO N S ofU ET A & E-S IGN A ct

S E
CU R IT

Y

IN
S T

R U M
EN T

(2007)
CU S T O DIA N
O FR ECO R DS

Intangible
O bliga�on

N O T E

N O T E

S E
CU R IT

Y

IN
S T

R U M
EN T

P AYM EN T
O BL IGAT IO N

P AYM EN T
O BL IGAT IO N

FreddieM ac
Cer�fi cates

P AYM EN T
O BL IGAT IO N

(e-N O T E)

U N S A FE,U N S O U N D S ECU R IT IZA T IO N A T T EM P T

P A P ER N O T EIS S CA N N ED IN T O
M ER S S YS T EM ,S T A M P ED W IT H P AYEE

U N N A M ED,T HEN DEL IVER ED T O CU S T O DIAN

U CC A r�cles 8 & 9
P ER FECT ED IN T A N GIBL E
S ECU R IT Y O BL IGA T IO N

T angible/Intangible Bifurca�on

A� er the T angible (N ote) is R egistered 
onM ER S ,any interestintheIntangible

P aym ent O bliga�on is tracked

P erfected
S ecured

O bliga�on

BO R R O W ER  (S M IT H) O bliga�on— P aid-In-Full
DEED O FT R U S T — VO ID AS A M A T T ER O FL AW
A CCT #:160523703 — N O T S ECU R ED by DO T

S E
CU R IT

Y

IN
S T

R U M
EN T

(e-M ortgage)

Intangible
O bliga�on

N O T E

Intangible
O bliga�on

N O T E

(e-N O T E)

P AYM EN T
O BL IGAT IO N

P AYM EN T
O BL IGAT IO N

O R IGIN A L P A P ER N O T E
W A S DES T R O YED

O R IGIN A L IN S T R U M EN T S
N EVER R ECEIVED BY T R U S T EE

CA N N O T EN FO R CE
O R IGIN A L IN S T R U M EN T S

S E
CU R IT

Y

IN
S T

R U M
EN T

N O A S S IGN M EN T O F-R ECO R D
M EM O R IA L IZIN G T A N GIBL E-N O T ET R A N S FER

T O FR EDDIEM A C T R U S T IN (2007)

(N U L L )

(N U L L )

CO U N T Y
R ECO R DER S

O FFICE
Intangible
O bliga�on

N O T E
M ER S -(S O L D T O )-BA C HO M EL O A N S ER VICIN G
DEED CO N T A IN S N O L EGA L O BL IGA T IO N T O P A Y

“ FO R VA L U ER ECEIVED” (05/11/2011)
DEFECT IVES A L EO FDEED O FT R U S T

“ W IL D DEED O FT R U S T ” — (M ER S )A L L EGES T R A N S FER O FT HEO BL IGAT IO N

CO U N T Y
R ECO R DER S

O FFICE

(N U L L )

Intangible
O bliga�on

N O T E
BA N K O FA M ER ICA -(S O L D T O )-N AT IO N S T A R M T GE,L L C

DEED CO N T A IN S N O L EGA L O BL IGA T IO N T O P A Y

“ FO R VA L U ER ECEIVED” (10/23/2012)
DEFECT IVES A L EO FDEED O FT R U S T

“ W IL D DEED O FT R U S T ” — (BoA) AL L EGES T R A N S FER O FT HEO BL IGAT IO N

(N U L L )

Intangible
O bliga�on

N O T E
CO U N T Y

R ECO R DER S
O FFICE

“ W IL D DEED O FT R U S T ” -(N A T IO N S T A R )A L L EGES T R A N S FER O FO BL IGAT IO N

N O A S S IGN M EN T -O F-R ECO R D T O CO U N T R YW IDEIN (2007)

N O A S S IGN M EN T -O F-R ECO R D T O FR EDDIEM AC IN (2007) CO U N T Y
R ECO R DER S

O FFICE

(M
ER

S)
—

A
SSIG

N
S

N
O

TH
IN

G
—

(N
O

TE
so

ld
in

20
07)

VO ID — T R U S T EE’sDEED U P O N S A L E— FAIL ED T O ‘DU L Y’ P ER FECT T IT L E— ‘U N A U T HO R IZED T R U S T EE’ CCP — 2924

DEED CO N T A IN S N O L EGA L O BL IGA T IO N T O P A Y
N A T IO N S T A R M T G -A L L EGES N EW ACCT #:0597303842

“ FO R VA L U ER ECEIVED” (01/24/2013)
DEFECT IVES A L EO FDEED O FT R U S T

N A T IO N S T A R M T G ACCO U N T #:0597303842 — N O T S ECU R ED by DO T

R EM IC-S tatus— (IR C-860(D))

M U S T beT axableO w ner-of-R ecord

M U S T O w nA ssetby S tartupDay ofT rust

M U S T P erfectL egalR ightsby S tartupDay

S IGN ED S ECU R IT Y
IN S T R U M EN T

R ECO R DED
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4. T heFollow ingInfo-GraphicDiagram isBasedonP ublicR ecords& Inform alDiscovery & S how s:

 Borrow er[S M IT H]L oan#:9043377666signedatclosingon(04/05/2007)

 L ender[FirstM agnus] recordstheDeedofT rustbecom ingthe“ Beneficiary-of-R ecord”

 Borrow er[S M IT H]N ote’s“ IntangibleO bligation” strippedandtransferredelectronically

 FreddieM ac(received)only the“ scannedim age” oftheN ote& DO T electronically in2007

 N o“ Assignm entofR ecord” toCountryw idein2007.N everbecam ethe“ Beneficiary-of-R ecord”

 Borrow er[S M IT H]L oan#:9043377666P AID-O FFby Countryw ideon(04/25/2007)

 M ER S [e-N ote#]M ortgageElectronicR egistrationS ystem s#:1000392-9043377666

 Countryw ide(replaced)[S M IT H] L oan#:9043377666w ithCW -Account#:160523703 (N ovation)

 Countryw ide(asS ervicer)bills[S M IT H] forCountryw ideAccount#:160523703 (Fraud… )

 Countryw ide’sAccount#:160523703,… isN O T securedby the[S M IT H]DeedofT rust

 N o“ Assignm entofR ecord” toFreddieM acin2007.N everbecam ethe“ Beneficiary-of-R ecord”

 FreddieM acuses[S M IT H e-N ote] creating2nd Debt-O bligationtopay T rust-“ Guarantor”

 FreddieM acAccount#:434071708notperfected,… (notsecured)by [S M IT H] DeedofT rust

 M ER S [acts] as“ Agent” w ithoutauthority grantedby lender[FirstM agnus]totransferN ote/DO T

 M ER S (sold)DeedofT rust(05/11/2011)toBAC Hom eL oanS ervicing– creatinga“ W ildDeed”

 O nly the“ N ote” canbe(soldFO R VAL U E)-“ DeedofT rust” isN O T A L EGAL O BL IGAT IO N T O P AY

 BoA (alleges)m ergerw ithBAC Hom eL oanS ervicing(w ithout)w rittenAssignm entsofR ecord

 BoA (sold)DeedofT rust(1/23/2012)toN ationstarM ortgage– creatinganother“ W ildDeed”

 O nly the“ N ote” canbe(soldFO R VAL U E)-“ DeedofT rust” isN O T A L EGAL O BL IGAT IO N T O P AY

 N ationstarM ortgage[replaces]CW -Acct#:160523703 w ithnew Acct#:0597303842 (N ovation)

 N ationstarM ortgage(asS ervicer)bills[S M IT H]forN ationstar’sAccount#:160523703 (Fraud)

 N ationstarM ortgageAccount#:0597303842,… isN O T securedby [S M IT H]DeedofT rust

 N ationstarM ortgage(sold)DeedofT rust(01/24/2013)toFreddieM ac – another“ W ildDeed”

 O nly the“ N ote” canbe(soldFO R VAL U E)-“ DeedofT rust” isN O T A L EGAL O BL IGAT IO N T O P AY

 FreddieM ac(cannotaccept)thisAssignm ent (6 yearsaftertheR EM IC-T rustclosedin2007)

 FreddieM acAccount#:434071708… .gets[Foreclosed]on(09/05/2013)

 “ T rustee’sDeedU ponS ale” – VO ID – violationofCCP § 2924 – “ U nauthorizedT rustee”

 Hom eow ner/T rustoristhelegal-ow ner-of-record and[nodebt]issecuredby therealproperty

(T heN extP ageistheCorrespondingInfo-GraphicT hatM atchtheAboveDescription)
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CHA IN O FT IT L EA N A L YS IS :

T hefollow ingChainofT itledetailsarealistingofthedocum entsrelatedtotheproperty in

chronologicalorder.T hischainofcustody isnecessary tom aintainan“ unbroken” chainatalltim es

pursuanttoCA S tatelaw .W ehaveinvestigatedthedocum entsthatw ererecordedw ithintheS anDiego

County R ecorder'sO fficew heretherealproperty residesasw ellasthedocum entsthatw ereN O T

recordedw ithintheCounty R ecorder'sO fficebutw erem adeavailablethrough“ Inform alDiscovery.”

A nExam inationofthe[S M IT H] M ortgageL oanP ackage

T he[S M IT H]IntangibleO bligationw assoldtoM ultipleClassesofthe

FreddieM acR EM IC T rust(FHL M C S CH/A CT Ganesha)in2007

1. O nDecem ber10,2013 Iresearchedthe[S M IT H]property addressof9651 M acKL n.,S anDiego,CA

92021.[S M IT H] hadallegedly signedaN oteinfavorof[FirstM agnusFinancialInc.]onApril5,2007.

T hisloanw asidentifiedontheFreddieM acloanL ookupw ebsite.R esponsestoinform aldiscovery

requests,allegedthisloaniscontainedw ithinm ultipleclassesof(FHL M C S CH/ACT Ganesha)T rust

since2007.

2. T herightstothe[S M IT H]IntangibleO bligationhavebeenconveyedasaT ransferableR ecordto

m ultipleclassesofthe(FHL M C S CH/ACT GaneshaT rust-2007).Fortherightstothe[S M IT H]

IntangibleO bligationnottohavebeenstrippedaw ay from therightstothe[S M IT H] N oteby that

conveyance,rightstothe[S M IT H] N otem usthavealsobeentransferred tom ultipleclassesofthe

(FHL M C S CH/ACT GaneshaT rust-2007).

3. Eventhoughthe[S M IT H]IntangibleO bligationisow nedby m ultipleclassesofthe(FHL M C S CH/ACT

GaneshaT rust-2007),itcanonly bedeterm inediftheoriginal[S M IT H] N otehadbeenphysically

deliveredtom ultipleclassesofthe(FHL M C S CH/ACT GaneshaT rust-2007)by checkingw iththe

CustodianofDocum ents.U ntilthen,thereisnoevidencem ultipleclassesofthe(FHL M C S CH/ACT

GaneshaT rust-2007)possessedinany m annerthe[S M IT H] N otebeforerightstothe[S M IT H]

IntangibleO bligationw asstrippedaw ay.

4. T herightstothe[S M IT H]IntangibleO bligationhavebeenconveyedasaT ransferableR ecordto

m ultipleclassesofthe(FHL M C S CH/ACT GaneshaT rust-2007).Fortheconditionsofthe[S M IT H]

DeedofT rustoverthe[S M IT H]IntangibleO bligationnottohavebeenstrippedaw ay by that

conveyance,rightstothe[S M IT H] DeedofT rustm usthavealsobeenacquired by m ultipleclassesof

the(FHL M C S CH/ACT GaneshaT rust-2007).

5. T hebeneficialinterest(ow nership)ofthe[S M IT H]DeedofT rusthasbeenrecordedintheO fficial

R ecordsofS anDiegoCounty asbeinginthenam eof[FirstM agnusFinancial,Inc.]fortheloanon

April5,2007.How ever,itisclearthat[FirstM agnus]asrecordedastheoriginallenderonthe

[S M IT H]Deed ofT rustsoldallow nershipinterest,inthe[S M IT H]IntangibleO bligationtom ultiple

classesofthe(FHL M C S CH/ACT GaneshaT rust-2007)shortly aftersigning.Interestinthe[S M IT H]
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IntangibleO bligationisheldinm ultipleclassesofthe(FHL M C S CH/ACT GaneshaT rust-2007)andthe

paym entsunderthe[S M IT H]IntangibleO bligationaredispersedtotheinvestorsofm ultipleclasses

ofthe(FHL M C S CH/ACT GaneshaT rust-2007)w hoholdcertificatestotheinvestm entclassesinto

w hichpaym entsunderthe[S M IT H]IntangibleO bligationarescheduledtoflow .T hereforethe

transferofbeneficialinterestinthe[S M IT H]DeedofT rustby [FirstM agnus]m ightbeaccom plished,

butthatbeneficialinterestisnolongerattachedtorightstothe[S M IT H]IntangibleO bligation.

A sM ultipleClassesofthe(FHL M C S CH/A CT GaneshaT rust-2007)havean

Interestinthe[S M IT H] IntangibleO bligationM ultipleClassesofthe

(FHL M C S CH/ACT GaneshaT rust-2007)areR equiredtohaveInterestinthe

[S M IT H] N oteandInterestinthe[S M IT H] DeedofT rust

6. FreddieM acisinbusinesstobuy interestsinDeedofT rustL oansanddeliverthatinterestinthose

loansintoM ortgage-Backed S ecurities(M BS )pools.FreddieM acstatesinitsdocum entcustodian

procedureshandbook:

“ Document Custodians are responsible for verifying certain information contained in the Notes

and related documents for the Mortgages sold to Freddie Mac and for certifying that you have

performed those verifications and that the original documents are in your possession.”

7. By m ultipleclassesofthe(FHL M C S CH/ACT GaneshaT rust-2007)purchasingthe[S M IT H]Intangible

O bligation,m ultipleclassesofthe(FHL M C S CH/ACT GaneshaT rust-2007)w asexercisingrightsof

ow nershipoverthem ortgageloanandthepaym entstream .By exercisingrightsofow nershipover

them ortgageloanm ultipleclassesofthetrustm adeaclaim ofrightstoallthreepartsofthe

[S M IT H]M ortgageL oan.

8. T he[S M IT H] M ortgageL oanonly existsthroughtheT angibleInstrum entscreatingit,beingthe

[S M IT H]N oteand the[S M IT H]DeedofT rust.T hesaleofthe[S M IT H]IntangibleO bligationto

m ultipleclassesofthe(FHL M C S CH/ACT GaneshaT rust-2007)w ithoutstrippingaw ay therightsto

the[S M IT H]IntangibleO bligationfrom therightstothe[S M IT H] N ote,could only beaccom plished

w iththeaccom panyingnegotiationofthe[S M IT H]N oteandanaccom panyingassignm entofthe

[S M IT H]Deed ofT rust.

9. M ultipleclassesofthe(FHL M C S CH/ACT GaneshaT rust-2007)ow nthe[S M IT H]Intangible

O bligation,andexercisesthatclaim .T oexercisetheclaim ofrightstothe[S M IT H] T angible

O bligation,anassignm entofthe[S M IT H]DeedofT rustshouldhavetohavebeenaccom plished.

M ultipleclassesofthe(FHL M C S CH/ACT GaneshaT rust-2007)areactingasifassignm entsofthe

[S M IT H]Deed ofT rusthavebeenaccom plished,… w heninfactthey havenot.

10.T henegotiationofthe[S M IT H] N otetoFreddieM acisrequiredbothby FreddieM ac’sow n

requirem entsand CaliforniaS tateL aw .FreddieM ac’sow ndocum entrequirem entsfordocum ent

custodians:
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“Upon receipt of a delivery of Notes from Seller, you must verify the data. The information on

each Note must match the corresponding information in the Selling System.

Verify the Note. The Note must be original and complete.

The Note must also be originated on a Fannie Mae Uniform Instrument.

Verify the chain of endorsements (Note).

Verify the chain of assignments (Security Instrument).

M ultipleClassesofthe(FHL M C S CH/A CT Ganesha2007T rust)

CannotClaim anInterestinEitherthe[S M IT H] N oteorDeedofT rust

11.T hem ultipleclassesofthe(FHL M C S CH/ACT GaneshaT rust-2007)ow nedthe[S M IT H]Intangible

O bligation.How ever,thetransferofrightstoeitherofthetw otangiblepartsofthesecurity

instrum entthatevidencethe[S M IT H]IntangibleO bligationfrom [FirstM agnus]tom ultipleclasses

ofthe(FHL M C S CH/ACT GaneshaT rust-2007)isnotm em orializedintheS anDiegoCounty R ecord.

12.U ndertheConsum erCreditP rotectionActT itle15U S C Chapter41 § 1641(g)any transfersofthe

[S M IT H]M ortgageL oantom ultipleclassesofthe(FHL M C S CH/ACT GaneshaT rust-2007)w ouldbe

inviolationofFederalS tatute,ifthosetransfershadnotbeenrecordedintheS anDiegoCounty

R ecordersw ithin[30 days]alongw ithnotificationto[S M IT H] thatthetransfershad occurred.As

therearenorecordedassignm entsofthe[S M IT H]DeedofT rustinthem ultipleclassesofthe

(FHL M C S CH/ACT GaneshaT rust-2007)w ithin[30 days] ofApril5,2007,eithertherehasbeena

violationofFederalL aw orm ultipleclassesofthe(FHL M C S CH/ACT GaneshaT rust-2007),w hoare

theow nersofthe[S M IT H]IntangibleO bligation,arenottheow nersofeitherthe[S M IT H] N oteor

the[S M IT H]DeedofT rust.

Title 15 USC Chapter 41 § 1641(g)

(g) Notice of new Creditor

(1) In General

in addition to other disclosures required by this subchapter, not later than 30 days after

the date on which a mortgage loan is sold or otherwise transferred or assigned to a third

party, the creditor that is the new owner or assignee of the debt shall notify the

borrower in writing of such transfer, including –

(A) the identity, address, telephone number of the new creditor;

(B) the date of transfer;

(C) how to reach an agent or party having authority to act on behalf of the new creditor;

(D) the location of the place where transfer of interest in the debt is recorded; and

(E) any other relevant information regarding the new creditor.

13.T herehavebeennoassignm entsofthe[S M IT H]DeedofT rusttom ultipleclassesofthe(FHL M C

S CH/ACT GaneshaT rust-2007)recordedintheS anDiegoCounty R ecords,althoughbothm ultiple
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classesoftheT rust’sow nrequirem entsandCaliforniaS tateL aw requireassignm entsm em orializing

thesaleandnegotiationsofthe[S M IT H]N ote.

Title 15 USC Chapter 96 § 1-7003

(a) Excepted requirements
The provisions of section 7001 of this title shall not apply to a contract or other record to
the extent it is governed by –
(3) the Uniform Commercial Code, as in effect in any State, other than sections 1-107
and 1-206 and Articles 2 and 2A.

14.M ultipleclassesofthe(FHL M C S CH/ACT GaneshaT rust-2007)aretheow nersofthe[S M IT H]

IntangibleO bligation,how ever,accordingtoCaliforniaS tateL aw ,m ultipleclassesofthe(FHL M C

S CH/ACT GaneshaT rust-2007)canonly beentitledtoenforcethe[S M IT H]DeedofT rustifthey took

the[S M IT H]DeedofT rustby w ay ofassignm entspursuantto:

Cal.Civ.S tat.§ 1213 provides:N oassignm entofthem ortgageonrealproperty orany interest

therein,isgoodoreffectualinlaw orequity,againstcreditorsorsubsequentpurchasers,fora

valuableconsideration,andw ithoutnotice,unlesstheassignm entiscontainedinadocum ent

w hich,initstitle,indicatesanassignm entofm ortgageandisrecordedaccordingtolaw .

Cal.Civ.S tat§ 2932.5 provides: W hereapow ertosellrealproperty isgiventoam ortgagee,or

otherencum brancer,inaninstrum entintendedtosecurethepaym entofm oney,thepow erispart

ofthesecurity andvestsinapersonw hoby assignm entbecom esentitledtopaym entofthem oney

secured by theinstrum ent.The power of sale may be exercised by the assignee if the assignment is

duly acknowledged and recorded.(em phasisadded… )

Cal.Civ.S tat.§ 2934 provides:Any assignm entofthem ortgageandany assignm entofthe

beneficialinterestunderdeed oftrustm ay berecorded,andfrom thetim ethesam eisfiledfor

recordoperatesasconstructivenoticeofthecontentsthereoftoallpersons;andany instrum entby

w hichany m ortgageordeedoftrustof,lienuponorinterestinrealproperty,orby w hichany

m ortgageof,lienuponorinterestinpersonalproperty adocum entevidencingorcreatingw hichis

requiredorperm ittedby law toberecorded,issubordinatedorw aived astopriority m ay be

recorded,and from thetim ethesam eisfiledforrecordoperatesasconstructivenoticeofthe

contentsthereof,toallpersons.

15.A duly recorded assignm entofthe[S M IT H]DeedofT rustconstitutesconstructivenoticew hilean

unrecordedassignm entofthe[S M IT H]DeedofT rustisnoticeonly toim m ediateparties.W ith

constructivenotice,allpersonsattem ptingtoacquirerightsinthe[S M IT H]property aredeem ed to

havenoticeoftherecordedinstrum ent.Inthisw ay,theR ecordingS tatuteisintendedtoexposethe

chainoftitleofthe[S M IT H]DeedofT rusttoinspectionby exam inationofrealproperty records,

protectinginnocentjuniorpurchasersandlendersfrom secrettitlesandthesubsequentfraud

attendanttosuchtitles.

16.Asexplainedpreviously,assignm entsofthe[S M IT H]DeedofT rustm ustbeaccom paniedby parallel

endorsem entsofthe[S M IT H] N oteforthe[S M IT H] M ortgageL oantorem ainsecuredby the

[S M IT H]P roperty.N oevidenceisavailabletoevidencenegotiationsofthe[S M IT H] N otetom ultiple

classesofthe(FHL M C S CH/ACT GaneshaT rust-2007)thisw ouldhaverequiredendorsem entsand

propernegotiationsofthe[S M IT H] N otefrom [FirstM agnus] tom ultipleclassesofthe(FHL M C
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S CH/ACT GaneshaT rust-2007),includingany interveningclaim sofow nership.O fcourseforthe

[S M IT H]M ortgageL oantorem ainasecuredloan,therew ouldhavebeenassignm entsandtransfers

ofthebeneficialinterestofthe[S M IT H]DeedofT rust,concurrenttonegotiationsofthe[S M IT H]

N oteandthosetransfersofthe[S M IT H]DeedofT rustw ouldhavetobeenteredintoP ublicR ecord

attheS anDiegoCounty R ecorder’sO ffice.

17.Im portantly,m erepresentm entofthe[S M IT H] N ote(evenifshow ntobetheoriginal),isnotinitself

proofofanequitabletransferofthe[S M IT H] L oanalongw ithitsS ecurity Instrum ent.T his

dem onstrationofpossessionm ay besufficienttoenforcethe[S M IT H] N ote,butcarriesnoindiciaof

ow nershiporintenttotransferthe[S M IT H] M ortgageL oan.T heU niform Com m ercialCode(U CC)

consecratesapreferenceincom m ercialtransactionsforsim plepossessionofendorsedinstrum ents

overproofofactualow nership,anexceptioninthelaw thatw asintendedtofosterfreetradeof

com m ercialpaper.

18.T heconceptthatanoteholder,evenonew hoisnotlegitim ate,m ay neverthelessbringanactionon

the[S M IT H] N ote,isentrenchedincom m erciallaw andcom m only sum m arizedby theaxiom “ even

athiefm ay enforceanote.” How ever,thetakingofthe[S M IT H]Hom eby foreclosureisanequitable

rem edy,andequity doesnotallow a“ thief” touseastolen[S M IT H]N otetoforecloseonthe

[S M IT H]M ortgageL ien.

19.T heclaim thatthe“ m ortgagem agically follow sthenote” isincorrectasunderCaliforniaL aw the

L ienfollow stheS ecuredP arty ofrecord.T hatequitablerightm ustbeprovenw ithevidenceofa

delivery.Intentiondoesnotoverridetherequirem entsoflaw .

20.M ultipleclassesofthe(FHL M C S CH/ACT GaneshaT rust-2007),w hoow nedthe[S M IT H]Intangible

O bligation,cannotshow thataccom paniednegotiationsoftherightstothe[S M IT H] N oteand

accom paniedtransfersoftherightstothe[S M IT H]DeedofT rusthasoccurred.T herightstothe

[S M IT H]IntangibleO bligationhavebeenstrippedfrom therightstothe[S M IT H] N oteandtherights

tothe[S M IT H]DeedofT rust

T heDocum entP urportingtobeanAS S IGN M EN T O FDEED O FT R U S T

dated M ay 11,2011 isInvalidasan“ A ssignm entofDeedofT rust”

Black’s Law Dictionary defines the term valid as “having legal strength or force, executed with

proper formalities, incapable of being rightfully overthrown or set aside... founded on trust of

fact; capable of being justified; supported, or defended; not weak or defective... of binding force;

legally sufficient or efficacious; authorized by law... as distinguished from that which exists or

took place in fact or appearance, but has not the requisites to enable it to be recognized and

enforced by law.” (See Black’s Law Dictionary, Sixth Edition, 1990, page 1550)

21.T hereisadocum entpurportingtobean“ Assignm entofDeedofT rust” datedM ay 3,2011 recorded

M ay 10,2011 intheO fficialR ecordsofS anDiegoCounty,California,asInstrum ent#:2011-0242231

signedby DianaDeAvilaasAssistantS ecretary ofM ortgageElectronicR egistrationS ystem s(M ER S ),

[that]allegestobethe[holder]oftheDeedofT rustand doeshereby grant,[sell],assign,transfer
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andconvey untoBAC HO M EL O AN S ER VICIN G,L P allbeneficialinterestunderthatcertainDeedof

T rustdatedApril5,2007asInstrum ent#:2007-0248968.

22.Firstandm ostim portantly theoriginallender,[FirstM agnusFinancial,Inc.] gaveupallrightstothe

[S M IT H]IntangibleO bligationtom ultipleclassesofthe(FHL M C S CH/ACT GaneshaT rust-2007),

shortly aftersigning.O nce[FirstM agnusFinancial,Inc.] hadgivenuptherightstothe[S M IT H]

IntangibleO bligation,therightstothe[S M IT H]IntangibleO bligationw asstrippedaw ay from the

rightstothe[S M IT H] N oteandtherightstothe[S M IT H]DeedofT rust.[FirstM agnusFinancial,Inc.]

couldtransferbeneficialrightstothe[S M IT H] N oteorDeedofT rust;how ever,thatbeneficial

interestw ouldnotincluderightstothe[S M IT H]IntangibleO bligation.

23.T heconsequencesoftherightstothe[S M IT H]IntangibleO bligationbeingstrippedaw ay from the

beneficialinterestsof[S M IT H]N oteand DeedofT rustm eansthe[S M IT H] N oteisw ithoutan

IntangibleO bligationtoevidenceandthe[S M IT H]DeedofT rustisw ithoutanIntangibleO bligation

toenforceconditionsagainst.

24.L ender[FirstM agnusFinancial,Inc.]ortheirnom ineeM ER S canassignbeneficialinterestinthe

[S M IT H]Deed ofT rusttow hom everthey please.How ever,theassignm entofbeneficialinterestin

the[S M IT H]DeedofT rustdoesnotcreatearighttothe[S M IT H]IntangibleO bligation.Inorderfor

thisdocum entpurportingtobean“ Assignm entofDeed ofT rust” tobevalidasanAssignm entof

DeedofT rusthow ever,itw ouldhavetobedeterm inedifthetransfercouldbem adetothe

assignee.Iw illexplainhow transfertotheassigneenam edcouldnothavebeenaccom plishedby

thisdocum entpurportingtobean“ Assignm entofDeed ofT rust.”

25.BAC HO M EL O AN S ER VICIN G L P ,(BAC)theassignee,istheservicerofthe[S M IT H]Intangible

O bligationform ultipleclassesofthe(FHL M C S CH/ACT GaneshaT rust-2007).U ndertheConsum er

CreditP rotectionActT itle15 U S C Chapter41 § 1641(f)any treatm entoftheservicerofthe[S M IT H]

IntangibleO bligationasanO w nerofthe[S M IT H]IntangibleO bligationw ould beinviolationof

FederalS tatute.Asthisassignm entto(BAC)w ouldbeinviolationofFederalS tatute,if(BAC)w as

nottheO w nerofthe[S M IT H]IntangibleO bligation(BAC’s)claim ofrightstothe[S M IT H]Intangible

O bligationiseitherafraudulentclaim ortheactionsof(BAC)undertheclaim ofow nershiparein

violationofFederalL aw .

15U S C Chapter41 § 1641(f)Treatment of Servicer:

(1) In general

A servicer of a consumer obligation arising from a consumer credit transaction [shall not] be

treated as an assignee of such obligation for purposes of this section unless the servicer is or was

the owner of the obligation.

(2) Servicer not treated as owner on basis of assignment for administrative convenience

A servicer of a consumer obligation arising from a consumer credit transaction shall not be

treated as the owner of the obligation for purposes of this section on the basis of an assignment

of the obligation from the creditor or another assignee to the servicer solely for the

administrative convenience of the servicer in servicing the obligation. Upon written request by

the obligor, the servicer shall provide the obligor, to the best knowledge of the servicer, with the
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name, address, and telephone number of the owner of the obligation or the Master servicer of

the obligation.

26.Exam inationofthisrecordedassignm ent-docum entrevealsan[attem pt]toprovidetheillusionof

legality beginninginthefirstsentencew hereitstates… FOR VALUE RECEIVED the undersigned

“[holder] of a Deed of Trust (herein “Assignor”) … [sells] … all beneficial interest under that certain

Deed of Trust described below … for$320,000.00.

27.A DeedofT rust[never]containsa“ legalobligationtopay m oney” andhasnoseparatevalueapart

from theN oteitsecures,soitcannotbe[soldforvalue]apartfrom theIntangibleO bligationand

T angibleN ote,w hichhave already beensold and/ordestroyed(asdescribedin¶22 above).

28.T heterm [Holder]isonly usedw hendescribingthe(P ET E)or‘personentitledtoenforce’ the[N ote]

w hoisalsothe“ Assignor” oftheDeedofT rustasthe(Grantor/Grantee)intheAssessorR ecorder’s

Indexbutneither[FirstM agnus]norM ER S canbethe(Grantor/Grantee)becauseneitherentity is

the(P ET E).Additionally,[selling]theDeed ofT rustseparatefrom theN oteisa[nullity]andcreatesa

“ W ild-Deed,” andun-securingthedebt,(ifany),itw asm eanttosecure.

29.M ER S istheentity granting,assigning,andtransferringallbeneficialinterestinthe[S M IT H]Deedof

T rusttoBAC HO M EL O AN S ER VICIN G,L P .

30.Asexplainedearlierthebeneficialinterestof[FirstM agnus] didnotincluderightstothe[S M IT H]

IntangibleO bligationshortly afterM ay 5th,2007.Certainly M ER S asanom ineefor[FirstM agnus]

canonly assignthebeneficialinterestitlegitim ately holdsandnom ore.

31.M ER S cannotactonitsow nbehalfasaparty w ithrightstothe[S M IT H] N oteorDeed ofT rust.

32.M ER S isnottheow nerofthe[S M IT H] N otesecuredby the[S M IT H]DeedofT rustandhasnorights

tothepaym entsm adeonthe[S M IT H]N ote.M ER S isnottheow neroftheservicingrightsrelating

tothe[S M IT H] T angibleO bligationandM ER S doesnot,norhavethey everserviced any loans.T he

beneficialinterestinthem ortgageorthepersonorentity w hoseinterestissecuredby the

m ortgagerunstotheow nerandholderofthe[S M IT H] N otew hichm ustevidencethe[S M IT H]

IntangibleO bligation.Inessence,M ER S m erely and only im m obilizesthem ortgagelienw hile

transfersoftheprom issory notesandservicingrightscontinuetooccur.

33.Asexplainedpreviously,any electronictransfersofthe[S M IT H]DeedofT rustusingM ER S ,thatm ay

havebeenexecutedw ithoutR ecordingw ithintheO fficialR ecordsoftheS anDiegoCounty R ecorder

O fficearevoidundertheU niform ElectronicT ransactionsAct(U ET A)U S C § 15-96-1-7003.

USC § 15-96-1-7003

(a) Excepted requirements

The provisions of section 7001 of this title shall not apply to a contract or other record to the

extent it is governed by –

(3) the Uniform Commercial Code, as in effect in any State, other than sections 1–107 and 1–206

and Articles 2 and 2A.
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Additionally,U nited S tatesCodeconsidersthatanyonecertifyingthatarealestateinstrum ent

hasbeensignedw heninfactithasnot,isguilty ofafeloniouscrim inalact.

Title 18 U.S.C. Chapter 47 § 1021

Whoever, being an officer or other person authorized by any law of the United States to record a

conveyance of real property or any other instrument which by such law may be recorded,

knowingly certifies falsely that such conveyance or instrument has or has not been recorded,

shall be fined under this title or imprisoned not more than five years, or both.

34.M ER S hasem phatically stated underanagreem entw iththem ortgagelenderm em bers,thatM ER S

cannotexercise,andiscontractually prohibitedfrom excising,any oftherightsorinterestsinthe

m ortgagesorothersecurity docum entsandthatM ER S hasnorightsw hatsoevertoany paym ents

m adeonaccountofsuchm ortgageloans,toany servicingrightsrelatedtosuchm ortgageloans,or

toany m ortgageproperty securingsuchm ortgageloans.Mortgage Electronic Registration Systems,

Inc. v. Nebraska Dept. of Bnkng and Fin,. 704 N .W .2d748(N eb.2005),BriefofAppellantat11-12.

T heDocum entP urportingtobeanAS S IGN M EN T O FDEED O FT R U S T

R ecordedO ctober23,2012 isInvalidasanA ssignm entofDeedofT rust

35.T hereisadocum entpurportingtobean“ Assignm entofDeedofT rust” datedO ctober12,2012

recordedO ctober23,2012 intheO fficialR ecordsofS anDiegoCounty,California,asInstrum ent#:

2012-0649335 signedby S usanDouglasasAssistantViceP residentofBANK OF AMERICA N.A.,

SUCCESSOR BY MERGER TO BAC HOME LOAN SERVICING, LP FKA COUNTRYWIDE HOME LOANS

SERVICING, LP,… andallegestogrant,(sell),assign,transferandconvey untoN AT IO N S T AR

M O R T GAGE,L L C allbeneficialinterestunderaDeedofT rustdatedApril5,2007asInstrum ent#:

2007-0248968.

36.Asdescribedin(¶22 above). T he[S M IT H]IntangibleO bligationhadalready beenstrippedfrom the

[S M IT H]N oteand transferredelectronically toFreddieM acasT rusteeforthe(FHL M C S CH/ACT

GaneshaT rust-2007).T herefore,thisassignm entandany othersubsequentassignm entsare[VO ID]

37.Further,theassignm entstatesitw as[FO R VAL U ER ECEIVED… ] sothe[allegedservicer] has[sold]

theDeedofT rust(security instrum ent)separately from theobligationforw hichitexistsbutthisisa

nullity accordingtotheU .S .S uprem eCourtInreCarpenter v. Longan. T his“ W ildDeedofT rust”

containsnolegalobligationtopay m oney andisthereforeaw orthlesspieceofpaperand defective.

38.R egardlessofthesefacts,… this[void]assignm ent[attem pts] togive[N otice] thatBankofAm erica

N .A.hasreceivedallofthe[alleged]assetsofBAC HO M EL O AN S ER VICIN G L P ,by m erger,… without

any recorded assignmentsforsam e.T hisnakedassertioncreatesanother“ W ildDeedofT rust.”

39.Further,thesam e[void]assignm ent[attem pts]togive[N otice] thatBAC HO M EL O AN S ER VICIN G L P

FKA (form erly know nas)CO U N T R YW IDEHO M EL O AN S S ER VICIN G,L P receivedtheassetsof
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CO U N T R YW IDEHO M EL O AN S ER VICIN G,L P by corporate-nam e-change,… without any recorded

assignments forsam e.T hisnakedassertionm erely createsanadditional“ W ildDeedofT rust.”

40.Inform alDiscovery using(R equestL etters)revealedthe[S M IT H] N otew asP AID-O FFby Countryw ide

onM ay 25,2007.Countryw idethenR EP L ACED the[S M IT H] N ote[L oan#:9043377666] w ith

[Countryw ide’sAccount#:160523703] ow edasthe“ AccountDebtor” totheT rustee,FreddieM ac.

T hisw asanattem ptofN O VA T IO N .T he[Countryw ideAccount#:160523703]isN O T securedby the

[S M IT H]Deed ofT rust.

NOVATION:

In contract law and business law, [novation] is the act of either:

1. replacing an obligation to perform with a new obligation; or

2. adding an obligation to perform; or

3. replacing a party to an agreement with a new party.

41.Incontrasttoanassignm entw hichisvalidsolongastheobligeeisgivennotice,...a[novation]is

validonly w iththe[consent]ofallpartiestotheoriginalagreem ent:theobligeeandobligorm ust

consenttothereplacem entoftheoriginalobligor,...and/orthereplacem entoftheoriginal

obligationofobligor[S M IT H] ortheactisVO ID.

42.Consentw asnevergrantedby [S M IT H]toreplacethe[S M IT H] N otew ithadifferentDebt-O bligation

anddifferentaccountnum ber,uniquetoCountryw ide,afterthe[S M IT H] obligationw assettled.

43.Borrow er[S M IT H]isunderno contractorlegal-obligationtoperform ortom akepaym entonbehalf

ofCountryw ide’sAccount#:160523703 and this[account#] isN O T secured by the [S M IT H] Deed of

T rust.

T heDocum entP urportingtobeanAS S IGN M EN T O FA DEED O FT R U S T

R ecordedJanuary 24,2013 isInvalidasanA ssignm entofDeedofT rust

44.T hereisadocum entpurportingtobean“ Assignm entofDeedofT rust” datedN ovem ber28,2012

recordedJanuary 24,2013 intheO fficialR ecordsofS anDiegoCounty,California,asInstrum ent#:

2013-0050410 signedby S eanM cKenzieasAssistantS ecretary forN AT IO N S T AR M O R T GAGE,L L C

,… andallegestogrant,(sell),assign,transferandconvey [FO R VA L U ER ECEIVED]untoN AT IO N S T AR

M O R T GAGE,L L C allbeneficialinterestunderaDeedofT rustdatedApril5,2007asInstrum ent#:

2007-0248968.

45.First and forem ost,… N AT IO N S T AR M O R T GAGE,L L C created,issued and recorded thisassignm ent

[from ] N AT IO N S T AR M O R T GAGE,L L C asattorney-in-fact,… [to itself] asN AT IO N S T AR M O R T GAGE,

L L C.
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46.An “ Assignm ent ofL and” [cannot] be m ade from the subsequent assignee [to itself] asitsow n

subsequent assignee.T hisassignm ent isblatantly fraudulent on itsface due to the fact that [FU L L

VAL U E] m ustbe paid forassignm entsifthe assignee isto be the (HIDC)Holder-in-due-course w ith

thepow erofsale.Anassigneecannotassignlandtothem selves,afictionoradeadperson.

47.Asdescribedin(¶22 above). T he[S M IT H]IntangibleO bligationhadalready beenstrippedfrom the

[S M IT H]N oteand transferredelectronically to[FreddieM ac]asT rusteeforthe(FHL M C S CH/ACT

GaneshaT rust-2007).T herefore,theP aperT angibleN otew asnolongereligiblefornegotiationafter

theIntangibleP aym entO bligationw asstrippedandtransferredelectronically.

48.T his“ W ildDeed ofT rust” containsnolegalobligationtopay m oney andisthereforeaw orthless

pieceofpaperandavoidassignm ent.

49.R egardless,… thisassignm entstatesitw asm ade[FO R VAL U ER ECEIVED… ]sothe[alleged servicer]

has[sold] theDeedofT rust(security instrum ent)separately from theobligationforw hichitexists

butthisisanullity accordingtotheU .S .S uprem eCourtInreCarpenter v. Longan.

50.Justabove the signature-line ofthis[defective] assignm entisa[blockofnam es] listed assuccessive

ow nersthrough m ergerand/orcorporate-nam e-changesand signed by N ationstarM ortgage L L C as

attorney-in-factw ithS eanM cKenzieasAssistantS ecretary.

51. T he “ S ignature Block” ofthisassignm ent[attem pts] to give [N otice] thatBankofAm ericaN .A.has

received allof the [alleged] assetsof BAC HO M E L O AN S ER VICIN G L P ,… without any recorded

assignmentsforsam e.T heassertionisunauthenticatedand failstoestablishany legalrights.

52.Further,thesam e“ S ignatureBlock” ofthisassignm ent[attem pts]togive[N otice]thatBAC HO M E

L O AN S ER VICIN G L P FKA (form erly know nas)CO U N T R YW IDEHO M EL O AN S S ER VICIN G,L P received

theassetsofCO U N T R YW IDEHO M EL O AN S ER VICIN G,L P … . without any recorded assignments,… for

sam e.N othingisfiledintheR ecordprovidingevidenceofthese“ CorporateAssignm ents” andthis

docum entcannotsupply suchevidenceonitsface.T hoseallegedfactsm ustbe[proven]separately.

T heDocum entP urportingtobeaS U BS T IT U T IO N O FT R U S T EE

datedA pril4,2013 isInvalidasaS ubstitutionofT rustee

53.T hereisadocum entpurportingtobea“ S ubstitutionofT rustee” datedApril4,2013 recordedinthe

O fficialR ecordsofS anDiegoCounty,CaliforniaasInstrum ent#:2013-0288687signedby Jerem y

S ealasAssistantS ecretary toN AT IO N S T AR M O R T GAGEL L C,aspresentBeneficiary underthedeed

oftrustsubstitutesCL EAR R ECO N CO R P ,asT rusteeofaDeedofT rustrecordedApril12,2007 as

Instrum ent#:2007-0248968.

54.Asdescribedin(¶22 above),thedocum entpurportingtobean“ Assignm entofDeedofT rust” dated

N ovem ber28,2012 isinvalid asanAssignm entofDeedofT rustanddidnothingtotransferany right

orinterestinthe[S M IT H]DeedofT rusttoN ationS tarM ortgage,L L C (hereafter,N AT IO N S T AR ).As
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norightsorinterestsinthe[S M IT H]DeedofT rusthavebeentransferredto(N AT IO N S T AR ),… not

(N AT IO N S T AR )norany ofitsagentshaveany righttosubstituteCL EAR R ECO N CO R P orT .D.S ER VICE

CO M P AN Y asT rusteetothe[S M IT H]DeedofT rustandthedocum entpurportingtobea

S ubstitutionofT rusteedatedApril29,2013 is[invalid]asaS ubstitutionofT rustee.

55.Further,… the(N O T ICE)statesthat(M ER S )M O R T GAGEEL ECT R O N IC R EGIS T R AT IO N S YS T EM S ,IN C.

w astheO riginalL ender,asaN om inee,w hentheO riginal-N am ed-L enderw as[FIR S T M AGN U S

FIN AN CIAL ,IN C].M ER S w asnotm entionedintheoriginalN otesignedby [Borrow er]atall.

56.T heonly loannum berlistedontheS ubstitutionofT rusteeistheloannum berthatis[ow ed by] the

Depositor/Guarantorbeing[FreddieM ac].T heoriginalloannum berof[Borrow er/T rustor] w as

N O T listedontheS ubstitutionofT rustee.

T heDocum entP urportingtobea“ N O T ICEO FDEFAU L T A N D EL ECT IO N

T O S EL L U N DER DEED O FT R U S T ” dated M ay 7,2013 isIN VA L ID asa

N O T ICEO FDEFAU L T A N D EL ECT IO N T O S EL L U N DER DEED O FT R U S T

57.T hereisadocum entpurportingtobeaN O T ICEO FDEFAU L T AN D EL ECT IO N T O S EL L U N DER DEED

O FT R U S T (N O D)datedM ay 7,2013 recordedintheO fficialR ecordsofS anDiegoCounty,CA as

Instrum ent#:2013-0288878signedby FrancesDeP alm aasViceP residentO perations,w hereCL EAR

R ECO N CO R P claim stobetrusteeofaDeedofT rustdatedApril12,2007asInstrum ent#:2007-

0248968.

58.Asdescribedin(¶54 above),thepriorrecorded“ Assignm entsofDeedofT rust” are[invalid]as

Assignm ent[s]ofDeedofT rustand didnothingtotransferany rightorinterestinthe[S M IT H]Deed

ofT rust.N AT IO N S T AR didnothaveauthority tosubstitutetheoriginaltrusteenortheauthority to

recordthisN O T ICEO FDEFAU L T .

Cal.Civ.S tat.§ 1091 provides: Anestateinrealproperty,otherthananestateatw illorforaterm

notexceedingoneyear,canbetransferredonly by operationoflaw ,orby aninstrum entinw riting,

subscribedby theparty disposingofthesam e,orby hisagentthereuntoauthorizedby w riting.

59.T herecordedN O T ICEO FDEFAU L T AN D EL ECT IO N T O S EL L U N DER DEED O FT R U S T (N O D)datedM ay

7,2013 is[invalid]asit[defectively]claim sCL EAR R ECO N CO R P by T .D.S ER VICECO M P AN Y,asthe

duly appointedorsubstitutedtrusteeandagentforthetrustee,tobetheagentofthebeneficiary of

the[S M IT H]DeedofT rust.How ever,theO riginalT rusteenam edintheDeedofT rustisO L D

R EP U BL IC T IT L ECO M P AN Y andtheoriginaltrusteew asnotsubstitutedby thebeneficiary ofrecord

ortheoriginallender[FirstM agnus].

Cal.Civ.S tat.§ 2909 provides: A [lien]istobedeem edaccessory totheactfortheperform anceof

w hichitisasecurity,w hetherany personisboundforsuchperform anceornotandisextinguished
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bothinlikem annerw ithany otheraccessory obligation.(T hesecurity interestservesasanincident

tothedebt).

Cal.Civ.S tat.§ 2923.5provides: A m ortgagee,trustee,beneficiary,orauthorizedagent[m ay not]

fileaN O T ICEO FDEFAU L T pursuanttoS ection2924 [untilsatisfying](Cal.Civ.S tat.§ 2924(a)& (b)).

CalCiv.S tat.§ 2923.55(c)provides:Anauthorizedagentorem ployeeofthem ortgageservicer

[shallcertify]thedeclarationisaccurate,com pleteand supportedby com petentandreliable

evidencew hichthem ortgageservicerhasreview edtosubstantiatetheborrow er’sdefaultandthe

righttoforeclose,includingtheborrow er’sloanstatusandloaninform ation.

Cal.Civ.S tat.§ 2924(a)(1)(c)provides: A “ N O T ICEO FDEFAU L T ” (N O D)[shallinclude] astatem ent

settingforththenatureofthebreachactually know ntothebeneficiary.T hepow erofsaleis

reservedexclusively forthebeneficiary.

Cal.Civ.S tat.§ 2924(b)provides: A (N O D)filedpursuanttoS ection2924 [shallinclude] a
DeclarationofM ortgageS ervicerP ursuanttoS ection2923.55(c).

60.T heDECL A R A T IO N O FM O R T GA GES ER VICER signedby Kelly M cKnightasAssistantS ecretary of

N ationstarM ortgageL L C,[failedtoinclude] any loannum berw hatsoever.Itw as[leftblank]and

nevercom pleted.T herefore,therecordedDeclarationitselfis[defectiveby statute] andvoid.

61.Further,this[invalid]N O D listsonly the[FreddieM acAccount#:434071706],w hichisow edby the

(Depositor/Guarantor),… andthis[account#]isN O T S ECU R ED BY [S M IT H]DEED O FT R U S T .

T heDocum entP urportingtobeaN O T ICEO FT R U S T EE’S S A L Edated

A ugust05,2013 isIN VA L ID asaN O T ICEO FT R U S T EE’S S A L E

62.A docum entpurportingtobea“ N O T ICEO FT R U S T EE’S S AL E” (N O T S )datedAugust05,2013 is

recordedintheO fficialR ecordsofS anDiegoCounty,CA asInstrum ent#:2013-0489360 signedby

M arleneCleghornasAssistantS ecretary ofT .D.S ER VICECO M P AN Y.

63.Asdescribedin(¶54 above),thepriorrecorded“ Assignm entsofDeedofT rust” are[invalid]as

Assignm ent[s]ofDeedofT rustand didnothingtotransferany rightorinterestinthe[S M IT H]Deed

ofT rust.N AT IO N S T AR didnothaveauthority tosubstitutetheoriginaltrusteenorrecordaN oticeof

Default.T heN O T ICEO FT R U S T EE’S S AL Eisdefectiveandvoid abinitio.

Cal.Civ.S tat.§ 1213 provides:N oassignm entofthem ortgageonrealproperty orany interest

therein,isgoodoreffectualinlaw orequity,againstcreditorsorsubsequentpurchasers,fora

valuableconsideration,andw ithoutnotice,unlesstheassignm entiscontainedinadocum ent

w hich,initstitle,indicatesanassignm entofm ortgageandisrecordedaccordingtolaw .

Cal.Civ.S tat.§ 2932.5provides: W hereapow ertosellrealproperty isgiventoam ortgageeor

otherencum brancerinaninstrum entintendedtosecurethepaym entofm oney,thepow erispart

ofthesecurity andvestsinany personw hoby assignm entbecom esentitledtopaym entofthe
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m oney securedby theinstrum ent.T hepow erofsalem ay beexercisedby theassignee,… Ifthe

assignm entisduly acknow ledgedandrecorded.

T itle18U .S .C.Chapter47§ 1021 provides: W hoever,beinganofficerorotherpersonauthorized

by any law oftheU nitedS tatestorecordaconveyanceofrealproperty orany otherinstrum ent

w hichby suchlaw m ay berecorded,know ingly certifiesfalsely thatsuchconveyanceorinstrum ent

hasorhasnotbeenrecorded,shallbefinedunderthistitleorim prisonednotm orethanfiveyears,

orboth.

64.CO U N T R YW IDEandFR EDDIEM AC [never] becam ethe“ Beneficiary-of-R ecord,” therefore,[never]

becam etheparty entitled tothepaym entofm oney securedby thepow erofsale.N on-Com pliance

of(CalCiv.P .§§ 2932.5 & 2924)voidsany allegedCA non-judicialforeclosuresale.

T heN O T ICEO FT R U S T EE’S S AL E,… [containsandfurtherreveals] FR AU D IN T HEFACT U M :

T he lastparagraphofpage-1 clearly states,… “ SAID SALE OF PROPERTY…. is made without

covenant or warranty, express or implied, regarding title possession.… to pay the remaining principle

sum of the note[s] secured by said Deed of Trust.… and of the trusts [created by] said Deed of

Trust..”

65.T hisADM IS S IO N isclearly w rittenintotheN O T ICEO FT R U S T EE’S S AL E,andadm itsthatthe

foreclosuresalew asconductedtosatisfy adebt-obligation[other]thanthebargainstruckbetw een

Borrow er[S M IT H]andlender[FirstM agnus].

66.T hisADM IS S IO N further[adm its] thattheterm softheDeedofT rustw erealteredoram endedafter

thebargainw asstruck,com pletely outsidetheview ofthe“ closing-table-transaction” andw asnot

theintentm anifestedandexpressedby T rustorattheclosing-table.

67.Further,page-2,paragraph-2 ofthe(N O T S )statesthattheunpaidbalanceoftheobligationsecured

by saidDeedofT rust,… (andthe“ S ervicerAdvances” )paidtotheS ecuritized-T rustby theservicer

onbehalfofBorrow er[S M IT H],… is$409,639.35,… w hichisnearly ($100,000 m ore)thantheam ount

oftheoriginalN ote.[S M IT H] notliableforrecoupm enttoservicer.N odefaultexists.

68.Further,… this(N O T S )ADM IT S andforetellsthattheopeningbidm ay belessthanthetotal

indebtednessdue.(W hy?)Becausetheonly “ legalobligationtopay m oney” forw hichBorrow er

[S M IT H]hasprom isedtoperform istheam ountcontainedintheoriginalevidenceofdebtsignedby

borrow er[S M IT H]andnobargainw asstruckforborrow er[S M IT H] tore-pay advancesofservicers.

69.T he(N O T S )ADM IT S thereisN O DEFAU L T [possible]duetoS ervicerAdvancesbeingvolunteered,…

andADM IT S tothedestructionoftheT rustor’sDeedofT rustthroughConversionandN ovation.

Interestinthe[S M IT H] IntangibleO bligationCannotbeR ejoinedto

Interestinthe[S M IT H] N oteorthe[S M IT H] DeedofT rust
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70.M ultipleclassesofthe(FHL M C S CH/ACT GaneshaT rust-2007)haverightstothe[S M IT H]Intangible

O bligation.M ultipleclassesofthe(FHL M C S CH/ACT GaneshaT rust-2007)haveyettoallandeachbe

nam ed aspayeeonthe[S M IT H] N oteanddonotnow haverightstothe[S M IT H]N ote.Form ultiple

classesofthe(FHL M C S CH/ACT GaneshaT rust-2007)togainrightstothe[S M IT H]N ote,m ultiple

classesofthe(FHL M C S CH/ACT GaneshaT rust-2007)w ouldhavetoallandeachbenam ed payee.

71.T hereisnopossiblew ay forthe[S M IT H]N otetobetransferredtoalland eachofm ultipleclassesof

the(FHL M C S CH/ACT GaneshaT rust-2007)forthepartialrightstothe[S M IT H]IntangibleO bligation

thateachow ns.Interestinthe[S M IT H]IntangibleO bligationandrightstothe[S M IT H] N otew ill

rem ainseparate.

72.Becauserightstothe[S M IT H]DeedofT rustw asseparatedfrom therightstothe[S M IT H]Intangible

O bligation,andw illrem ainseparate,the[S M IT H]Deed ofT rust,isleftw ithnow ay toenforceits

conditionsovertheobligationw hichshouldbeevidencedby the[S M IT H] N ote,m akingthe[S M IT H]

DeedofT rustanunenforceablecontract.

W ithInterestinthe[S M IT H]IntangibleO bligationS tripped A w ay

and now ay toEnforcetheConditionsU nderthe[S M IT H]DeedofT rust,

the[S M IT H] DeedofT rustContractisaN ullity

73.T heow nershipofthe[S M IT H]IntangibleO bligationw asseparatedfrom therightstothe[S M IT H]

N oteandtherightstothe[S M IT H] DeedofT rust,leavingthe[S M IT H]N otenoIntangibleO bligation

toevidenceand the[S M IT H]DeedofT rustnoIntangibleO bligationtoenforceconditionsover.

74.L ender[FirstM agnusFinancial,Inc.]retainednobeneficialinterestinthe[S M IT H]Intangible

O bligationaftersellingthe[S M IT H]IntangibleO bligationtom ultipleclassesofthe(FHL M C S CH/ACT

GaneshaT rust-2007)shortly aftersigning.N oacceptableassignm entsofthe[S M IT H]DeedofT rust

toallandeachm ultipleclassesofthe(FHL M C S CH/ACT GaneshaT rust-2007)havebeenrecorded

intotheS anDiegoCounty R ecorder’sO ffice.T hereisnoevidenceofnegotiationsofthe[S M IT H]

N otetoallandeachm ultipleclassesofthe(FHL M C S CH/ACT GaneshaT rust-2007).W ithnoproperly

recordedow nerofthe[S M IT H]Deed ofT rustthereisnoonetoenforcetheconditionsoverthe

[S M IT H]IntangibleO bligationw hichisnolongerevidencedby the[S M IT H]N ote.T he[S M IT H]

T angibleO bligationistolongersecuredby theproperty.

75.W ithnospecificproperly-securedow nerofthelim itedbeneficialinterestofthe[S M IT H] N ote,there

isnow ay toenforcethestripped-aw ay [S M IT H]IntangibleO bligationthroughthe[S M IT H] N ote.

T heDocum entP urportingtobeaT R U S T EE’S DEED U P O N S A L Edated

S eptem ber05,2013 isIN VA L ID asaT R U S T EE’S DEED U P O N S A L E
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76.A docum entpurportingtobea“ T R U S T EE’S DEED U P O N S AL E” (T DU S )datedS eptem ber05,2013 is

recordedintheO fficialR ecordsofS anDiegoCounty,CA asInstrum ent#:2013-0572847signedby

BA V.M A asT rustee’sS aleT echnicianIIIforT .D.S ER VICECO M P AN Y and signed againthefollow ing

day (09/06/2013)by Cindy GasparovicandKim berly Coonradt-D’am brosio,AssistantS ecretariesfor

CL EAR R ECO N CO R P by T .D.S erviceCom pany,AsAgentfortheT rustee.

77.T he(T DU S )statesthatCL EAR R ECO N CO R P (hereincalledtrustee)doeshereby GR AN T AN D

CO N VEY,… .toFEDER AL HO M EL O AN M O R T GAGECO R P O R AT IO N (hereincalledGrantee).… and

T rusteesold[its]interestintheproperty toGrantee,FR EDDIEM AC..

78.T he(T DU S )w rongly statestheauthorizedorduly appointedT rusteeasbeingCL EAR R ECO N CO R P by

T .D.S erviceCom pany,AsAgentfortheT rusteew henthe[only authorizedT rustee]istheoriginally

nam edT rusteeintheDeedofT rust,O L D R EP U BL IC T IT L ECO M P AN Y.FreddieM acw as[never]the

Beneficiary-of-R ecordand,therefore,w as[never]theGrantee.N osubstitutionoftrusteew as

authorizedby thenam edlenderorcurrentbeneficiary,ifany,andthe(T DU S )isvoid abinitio.

Nemo Dat Quod Non Habet: T hecom m onlaw principleliterally m eansonecannot[sell]w hatone

doesnotow n.

Cal.Civ.S tat.§ 2924 provides: T heforeclosingparty m ustnecessarily provethesalew asconducted

by theT rustee.

Cal.Civ.S tat.§ 2932.5provides: W hereapow ertosellrealproperty isgiventoam ortgageeor

otherencum brancerinaninstrum entintendedtosecurethepaym entofm oney,thepow erispart

ofthesecurity andvestsinany personw hoby assignm entbecom esentitledtopaym entofthe

m oney securedby theinstrum ent.T hepow erofsalem ay beexercisedby theassignee,… Ifthe

assignm entisduly acknow ledgedandrecorded.

Cal.P enal.S tat.§ 115(a)provides: Every personw hoknow ingly procuresoroffersany falseor

forgedinstrum enttobefiled,registered,orrecordedinany publicofficew ithinthisstate,w hich

instrum ent,ifgenuine,m ightbefiled,registered,orrecordedunderany law ofthisstateorofthe

U nitedS tates,isguilty ofafelony. (b)eachinstrum entw hichisprocuredorofferedtobefiled,

registered,orrecordedinviolationofsubdivision(a)shallconstituteaseparateviolationofthis

section.(d)forpurposesofprosecutionunderthissection,eachactofprocurem entorofofferinga

falseorforgedinstrum enttobefiled,registered,orrecorded shallbeconsideredaseparately

punishableoffense.

T itle18U .S .C.Chapter47§ 1021 T IT L ER ECO R DS provides: W hoever,beinganofficerorother

personauthorizedby any law oftheU nitedS tatestorecordaconveyanceofrealproperty orany

otherinstrum entw hichby suchlaw m ay berecorded,know ingly certifiesfalsely thatsuch

conveyanceorinstrum enthasorhasnotbeenrecorded,shallbefinedunderthistitleor

im prisonednotm orethanfiveyears,orboth.
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79.IftheT rustee’sDeedU ponS aleidentifiesoneT rusteebuttheDeedofT rustidentifiesadifferent

T rusteethetrialcourtcannotaccepttherecordedT rustee’sDeedU ponS aleasconclusiveevidence

ofcom pliancew ithCCP § 2924.

80.S eeinre(Seidell v. Anglo-California Trust Co.(1942)55 Cal.App.2d913,920).“ [T ]itleisduly

perfectedw henallstepshavebeentakentom akeitperfect,i.e.,T oconvey tothepurchaserthat

w hichhehaspurchased,validandgoodbeyondallreasonabledoubt,w hichincludesgood record

title,butisnotlim itedtogoodrecordtitle,asbetw eenthepartiestothetransaction.T heterm duly

im pliesthatallofthoseelem entsnecessary toavalidsaleexist,elsetherew ouldnotbeasaleatall.

(Kessler v. Bridge (1958)161 Cal.App.2dS upp.837,841 [internalcitationsom itted]).U nderaDeed

ofT rust,pow erofsaleuponthetrustor’sdefaultvestsinthetrustee,(Calvo v. HSBC Bank USA, N.A.

(2011)199 Cal.App.4th 118,122.)T herefore,inordertoprovecom pliancew ithsection2924,the

foreclosing-party m ustnecessarily provethesalew asconductedby thetrustee.

81.T he(T DU S )w rongly statesthattheGranteehereinw astheBeneficiary ofR ecord,asbeingFR EDDIE

M AC,w henN AT IO N S T AR M O R T GAGEL L C w astheBeneficiary ofR ecordonS eptem ber05,2013 and

N O T [defendant] FR EDDIEM AC.N ocredit-bidw asavailabletoFreddieM acandthesaleisvoid.

California’sM ortgageFraudS tatute:

Cal.P enalCode§ 532(f)(a)provides:apersoncom m itsm ortgagefraudifthepersondoesany of

thefollow ing… .(4)filesorcausestobefiledw iththeR ecorderofany County inconnectionw itha

m ortgageloantransactionany docum entthepersonknow stocontainadeliberatem isstatem ent,

m isrepresentation,orom ission.(alterationadded… )

82.T he(T DU S )w rongly statesthattheGranteehereinw astheBeneficiary ofR ecord,asbeingFR EDDIE

M AC,w henN AT IO N S T AR M O R T GAGEL L C w asthe[defective]Beneficiary ofR ecord onS eptem ber

05,2013 andN O T [defendant]FR EDDIEM AC.

83.T heT R U S T EE’S DEED U P O N S AL E,… w as[AL T ER ED]afterbeinggrantedandconveyedby the

[unauthorized]T rusteetoFR EDDIEM AC,asGrantee.An[unknow nentity]nam ed[S ER VICEL IN K]

[stam pedandaltered]the(T DU S )w ithadisclaim er,w herein[S ER VICEL IN K’s] states:“ THIS

INSTRUMENT IS RECORDED AT THE REQUEST OF SERVICELINK AS AN ACCOMODATION ONLY. IT HAS

NOT BEEN EXAMINED TO ITS EXECUTION OR AS TO ITS EFFECTS UPON TITLE.”

84.T heT R U S T EE’S DEED U P O N S AL Eisvoidandshouldbesetasideorrescinded.

FU R T HER A N D IN ADDIT IO N

A ffixingorS ubm ittingFalseS ignaturesonaM ortgageDocum ent

isaViolationofFederalandS tateL aw

85.T hosesignatureson[allprior] Assignm ents,Declarations,N oticesandT rustee’sDeedU ponS aleare

w ithoutauthority tocom pletethetransaction. AccordingtoaM ortgageFraudN oticeprepared
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jointly by theFederalBureau ofInvestigation(FBI)andtheM ortgageBankersAssociation,

subm ittingfalsem ortgageassignm entsandforgingsignaturesviolatespotentially eightfederal

crim inalstatutes. S pecifically:

(1)18U .S .C.§ 1001 -S tatem entsorentriesgenerally;(2)18U .S .C.§ 1010 -HU D and Federal

HousingAdm inistrationtransactions;(3)18U .S .C.§ 1014 -L oanandcreditapplicationsgenerally;

(4)18U .S .C.§ 1028-Fraudandrelatedactivity inconnectionw ithidentificationdocum ents;(5)18

U .S .C.§ 1341 -Fraudsandsw indlesby m ail;(6)18U .S .C.§ 1342 -Fictitiousnam eoraddress;(7)18

U .S .C.§ 1343 -Fraudby w ire;(8)18U .S .C.§ 1344 -BankFraud;add18U .S .C.§ 1021 -T itleR ecords.

S ee FBIM ortgageFraudN oticeat(http://w w w .m baa.org/FBIM ortgageFraudW arning.htm );see also,

T ruthinL endingAct,T itleIoftheConsum erCreditP rotectionAct,asam ended,15U .S .C.§ 1601 et

seq.;California’sM ortgageFraud S tatuteCal.P enalCode§ 532(f)(a)provides(penalty isafelony of

thethirddegree).

FR A U D IN T HEFA CT U M – FR O M “ CR A DL ET O GR A VE”

O R IGIN A L N O T E,DEED O FT R U S T & S U BS EQ U EN T A S S IGN M EN T S

A R E[S HA M ] T R A N S A CT IO N S

T heDeedofT rustexecutedby the[Borrow er/T rustor] didnotcreateanirrevocabletrustby

surrenderinghisproperty rightstointentionally hiddenbeneficiariesinanundisclosedsecuritization

process.T heDeedofT rustinthisinstantactionw asinfacta[sham ]transactionw hichincluded such

dishonestactsasIdentity T heftoftheBorrow erandBreachofT rustby thepurported T rusteew hoaided

andabettedthedestructionofthem ortgage.T hefraudinthefactum w asw ovenintotheN oteand

DeedofT rustattheclosingtableon(04/05/2007)w herein[fractionalized-securitization]isinferred…

[covenant 20] of the Security Instrument “Sale of Note; Change of Loan Servicer; Notice of Grievance.

The Note [or a partial interest in] the Note (together with this Security Instrument) can be sold one or

more times without prior notice to the Borrower.” (em phasisadded).… butw asn’tfully disclosedor

[discovered] untiltheN oticeofT rusteeS ale(N O T S )-recorded(09/05/2013)w hichclearly statesthat…

“ SAID SALE OF PROPERTY…. is made without covenant or warranty, express or implied, regarding title

possession.… to pay the remaining principle sum of the note[s] secured by said Deed of Trust.… and of

the trusts [created by] said Deed of Trust..” T he[Borrow er/T rustor]signedoneN oteand oneDeed
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ofT rust,andbothsem inaldocum entscontainfraudinthefactum andarethereforedefective

instrum ents.T heam ountofm isconductoftheactorsbetw eentheborrow erandtheultim ateinvestors

supportstheelem entsnecessary forthecourttoproperly declarea“ constructivetrust.” T he

constructivetrustisastrongvehicleofcom pulsionthecourtcanapply tocausetheotherconstructive

trusteestodisgorgealltheirrecordsandfiles.Inthealternative,andsincem any potentialpartiesm ay

nolongerexist,theprocessfor[Discovery] under(CCP §§ 2023.010 – 2033 etseq.)w illsuffice,(w hichis

includedw ithinthisinstantactionforpossession).Also,duetoallthem isconduct,w hichincludedthe

titleinsurancecom pany,the[T rustor’s]P laintiff’stitleisunm arketableduetothe[Borrow er’s]

participationknow ingly orunknow ingly inthisfraud[w hichm ay beacoveredlossunderthetitle

insurancepolicy].

I. W HA T IS A DEED O FT R U S T ?

A DeedofT rustisdefinedas:

“ A conveyancecreatingatrustinrealestate;aconveyancegivenassecurity fortheperform anceofan

obligationw hichisgenerally regardedascontainingtheelem entsofavalidm ortgage… .T hedifference

betw eenadeedoftrustandam ortgageisessentially oneofform ,theform ed beingexecutedinfavor

ofadisinterestedthirdpersonastrustee,… ” Ballentines’sL aw Dictionary,3rd ed.At319.(em phasis

added)

W HA T A R ET HEEL EM EN T S T HA T M A KEU P A DEED O FT R U S T ?

T heDEED O FT R U S T atissueidentifiedthefollow ingpartiesandtheirroleattheclosingtabletoexecute

theloandocum entstofinancethehom ethuscreatingthedebtandsecurity instrum ents:

a. “ S ecurity Instrum ent” m eansthisdocum ent,w hichisdatedApril05,2007;

b. “ Borrow er” is[S M IT H].Borrow eristhe[T ]rustorundertheS ecurity Instrum ent;

c. “ L ender” is[FirstM agnus]FinancialCorporation,anArizonaCorporation;

d. “ T rustee” is[O ldR epublicT itleCom pany];

e. “ M ER S ” isM ortgageElectronicR egistrationS ystem s,Inc.,aseparatecorporationthatis

[acting] asanom ineeforL enderandL ender’ssuccessorsand assigns;

f. “ N ote” m eanstheprom issory note[signedby]Borrow er[S ettlor,T rustor];

g. “ L oan” m eansthedebtevidencedby the[N otesignedby Borrow er]… ;

Borrow er/T rustor/S ettlorow nedthesubjectproperty freeandclearofallencum brancesinfeesim ple.

T heparagraphR ightsintheP roperty states,inrelevantpart:
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“ T hebeneficiary ofthisS ecurity Instrum entisM ER S (solely asnom ineeforlenderandlender’s

successorsand assigns)andthesuccessorsandassignsofM ER S .T hisS ecurity Instrum ent

securestoL ender;… .Borrow er[S ettlor,T rustor]irrevocably grantsandconvey toT rustee,in

trust,w ithpow erofsale,thefollow ingdescribedproperty… .” DEED O FT R U S T (DO T ),p.3 ¶ 2.

(alterationadded)

“ T O GET HER W IT H allim provem ents… .AlloftheforegoingisreferredtointhisS ecurity

Instrum entasthe‘P roperty.’ Borrow er[S ettlor,T rustor] understandsandagreesthatM ER S

holdsonly legaltitletotheinterestgrantedby Borrow er[S ettlor,T rustor]inthisS ecurity

Instrum ent,… M ER S (asnom ineeforL enderandL ender’ssuccessorsandassigns)hasthe

right;… .” Id.¶ 3.(alterationadded)(em phasisadded)

“ BO R R O W ER [S ET T L O R ,T R U S T O R ]CO VEN AN T S thatBorrow erislaw fully seized oftheestate

hereby conveyed… ” Id.¶ 4.(alterationadded)

“ S eizedisdefinedas:“ Havingseisen.Havingbeensubjectedtoseizure.” – Ballentine’sL aw

Dictionary,3rd ed.at1156.

“ S eisinisdefinedinpartas:T hepossessionofafreeholdestateby theow ner.42 Am J1st P rop

§45.T hepossessionoflandcoupledw iththerighttopossessitand afreeholdestatetherein,

practically thesam ethingasow nership.Holtv.R uleau,83 Vt151,74 A 1005.” Id.at1156.

II. DID T HEDEED O FT R U S T CR EA T EA R EA L T R U S T A T CL O S IN G?

U nderArizonalaw ,alltheelem entstocreateatrustm ustbecom pliedw ith.ArizonaR evisedS tatutes

(AR S )AR S §14-10402(A)(2),w hichstatesinrelevantpart:“ … atrustiscreatedonly ifallthefollow ing

aretrue:2.T heS ettlorindicatesanintentiontocreatethetrust.”

T HEAN S W ER IS “ N O ,” … S incethetitleinsuranceagents/representativespresentattheclosingtabledid

notexplaintheram ificationsofw hatthe(Borrow er/T rustor/S ettlor)w asactually doingby executingthe

DeedofT rustandtheP rom issory N ote,aConstructiveT rustaroseby operationoflaw .T heintentionto

createthetrustby the(Borrow er/T rustor/S ettlor)isanessentialelem entofalaw fultrust.S incethe

representativesfrom theT itleInsuranceCom pany oftheO riginating-L ender[FirstM agnus] didnot

explainthat[S M IT H]intended toim poseenforceabledutiesontheT rustee,thenthetrustfails.Itisa

[sham ],false,anon-entity.T he[sham ]DeedofT rustm erely cloakedtheundisclosedsecuritization

processoftheborrow er’sm ortgage.(Ie.,tobeusedastheir-ow n-collateralforadditionalobligations).
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T hehighly respectedlegalencyclopediaAm ericanJurisprudenceaddressedtheissueofgoodandbad

faith.

“ Goodfaith” asarequisiteofholder-in-due-coursestatusentailstheabsenceofbadfaithandof

guilty know ledgeornotice.T herequirem entofgoodfaithim posedby theN egotiableInstrum entsL aw

(N IL )generally m eansthatthetransactionw ashonestly conceived andconsum m atedw ithoutcollusion,

fraud,know ledgeoffraud,orintenttoassistintheperpetrationoffraudulentorotherw iseunlaw ful

design.T obepurchasedingoodfaithm eansthatatthetim eonetakesaninstrum entheactshonestly

andfairly underthefactsandcircum stancesw ithinhisknow ledgew ithrespecttotherightsofallprior

parties,particularly thosew ithw hom heknow shistransferoroccupiedarelationshipoftrust,ina

m annerfreefrom thetaintofany illegality.Accordingtothe‘w hiteheart’ or‘subjective’ testofgood

faithathingisdonein‘goodfaith’ w henitisinfactdonehonestly,w hetheritisdonenegligently or

not.” 11 Am Jur2nd(1963-1964),BillsandN otes,§ 425.

Further,“ Badfaithisalackoffairdealingby w hichthetakeroftheinstrum entobtainsanunfair

advantage,andisakintotheequitabledoctrineofcleanhands.‘Bad faith’ isgenerally regardedas

m eaningactualbadfaith,thatisbadfaithtestedby subjectiveratherthananobjectivestandard… .T o

constituteevidenceofbadfaith,thefactsknow ntothetakerm ustbesuchastoreasonably form the

basisforaninferencethatinacquiringtheinstrum entw ithknow ledgeofsuchfacts,heactedin

dishonestdisregardtotherightsofthe[Borrow er].… W illfulignoranceistheequivalentofactual

know ledgeandbadfaith.Badfaithisnotm erecarelessness.Itisnothinglessthanguilty know ledgeor

w illfulignorance.T oshow know ledgeofsuchfactsofthetakingw ouldam ounttobadfaithitisnot

necessary toshow know ledgeoftheexactfraud thatw aspracticeduponthem aker.Itissufficientifthe

factsw ithinknow ledgetendtoshow thattherew assom ethingw rongw iththetransaction.” Id

(alterationadded)

III. CO N T R O L L IN G T R U S T L A W

A sauthorizedinAR S § 14– 7510,supra,w ell-settled,blacklettertrustlaw w illcausetheDEED O FT R U S T

atbartofailasnostatutory orCom m onL aw trusteverexistedanddraw sthebrightlinefortheActsof

Disloyalty by thetrustee,N AT L .S pecifically:

a.T hedefinitionoftrust.“ A trust… .isafiduciary relationshipw ithrespecttoproperty,subjectingthe

personby w hothetitletotheproperty isheld toequitabledutiestodealw iththeproperty forthe

benefitofanotherperson,w hicharisesasaresultofam anifestationofintentiontocreateit.”

R ES T AT EM EN T O FT HEL AW ,2nd,T R U S T S § 2.

b.§ 3,states:

(1)T hepersonw hocreatesatrustisthesettlor.

(2)T heproperty heldintrustisthetrustproperty.

(3)T hepersonholdingproperty intrustisthetrustee.
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(4)T hepersonforw hosebenefitproperty isheldintrustisthebeneficiary.Id.

c.§ 4 states:

T hephrase“ term softhetrust” m eansthem anifestationofintentionoftheS ET T L O R w ithrespecttothe

trustexpressedinam annerw hichadm itsofitsproofinjudicialproceedings.Id.(em phasisadded)

“ T hus,beforepaym entofthedebtam ortgageem ay properly transfertoathirdperson[his]interestin

thedebtandinthesecurity;itisabreachofthetrustforthetrusteetotransferthetrustproperty toa

third person,unlessheisauthorizedtodosoby theterm softhetrust… .” Id,§ 9 at27.

T heDeedofT rustinthisinstantactionistruly a[sham ] sincew ell-settledtrustlaw definesw hat

constitutestheclearm anifestationoftheS ettlortocreatethetrust.S pecifically,

“ N otrustiscreatedunlesstheS ettlorm anifestsanintentiontoim poseenforceableduties.”

R ES T AT EM EN T O FT HEL AW ,2nd,T R U S T S §25.

T heseenforceabledutiesarelaid outindetailinthe[T rustIndenture]w hichiskeptandcontrolledby

[Defendant]FreddieM ac.“ Inform alDiscovery,” w ascom m encedon[August29,2013] andrepeated

w itheachsuccessive[inadequate] responsefrom [Defendant].P laintiff’s[T rustor’s]inform aldiscovery

requestedtheT rustIndenturerelieduponby [Defendant] forthesecuritizationattem ptof[S M IT H’s]

m ortgageloan-package,inordertobeeffectiveandperfected by theR EM IC-styledtrust’s“ S tart-U p

Date,” beinginthe[year]2007.[Defendant] neverproducedtheT rustIndenturerelieduponatthe

closingofescrow andtheresponsereceived from [T rustor]P laintiff’sinform aldiscovery attem ptsstated

that“ [Defendant]w ouldnotcooperateandproducetheT rustIndenture,… exceptunderanorderof

subpoena.T hatdocum entw asnotinescrow norm adeavailableto[S M IT H] forexam inationsince

[S M IT H]w ouldhave[never],anddidnotapprove,suchadocum ent.S ince[S M IT H]isnotidentifiedin

theT rustIndenturedocum ent,itw asN O T [his]m anifestationofintenttocreatethisT rustIndenture.It

isatthispointinthetransactionthatthecrim inalactof[Identity T heft] occurredsincetheactors

“ securitized” [S M IT H” s]loan-signature,w ithoutconsent,by creatingan‘electronic-debt-instrum ent’ and
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selling[both]the[defectiveoriginal]andthe[new ly createde-N ote]m any tim esoverandkeepingall

theprofits.

IV. FR A U D IN T HEFA CT U M

T heDeedofT rustcontract,that[Defendant] assertshavingthelegalrighttoenforce,w asdraftedw ith

fraudinthefactum andisthereforedefectiveandunenforceableastheexpressedintentof[S M IT H]to

createanirrevocabletrustattheclosingofescrow .“ Fraudvitiateseventhem ostsolem nprom iseto

pay,” seeU .S .vs.T hrockm orton,98U .S .61,65.

In[exam ining] theverbiagepertainingto[covenant20]oftheS ecurity Instrum ent“ S aleofN ote;

ChangeofL oanS ervicer;N oticeofGrievance.T heN ote[orapartialinterestin]theN ote(togetherw ith

thisS ecurity Instrum ent)canbesoldoneorm oretim esw ithoutpriornoticetotheBorrow er.”

(em phasisadded).

T hisisagrossm isrepresentationoftheS ecurity contract[T rustDeed]statingthatam ultiple-choice

couldbem adebetw eentheN ote,[orapartialinterestin]theN ote,w iththeresultbeingthesam e.

T hisisalegalim possibility astheS ecurity Instrum entcontract[T rustDeed] canonly follow aproperly

secured T angibleN oteandcanonly betransferredw ithaw rittenassignm entthat[nam es]the

subsequentassignee.Itisatthispointthatthe[undisclosed]unsafeandunsound [fractional-

securitization-attem pt] oftheloan-signature,and thereforeidentity theft,ofthe[S M IT H]began.A

properly secured N otew ouldhavebothpartsattachedtotheN ote.BoththeT angibleandthe

Intangible.T heIntangiblebeingtheprom isetopay,[orthepartialinterest].T hepartialinterestis

nothingbutatransferablerecord;w hereastheCaliforniaCom m ercialCodeArticle-9 applies,thelocal

law sofjurisdictiondonotapply toT ransferableR ecords.T hisfraudulentm isrepresentationcaused

[S M IT H]toenteratransactionw ithoutaccurately realizingtherisks,duties,orobligationsincurred.

[S M IT H]asthem akerordraw erofthedebtinstrum ent,w asinducedtosigntheinstrum entw ithouta

reasonableopportunity tolearnofitsfraudulentcharacteroressentialterm s.
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FraudintheFactum voidstheinstrum entunderstatelaw .IfthecontractIsVoidabinitio,therew as

neveracontracttobeginw ith.Anexam pleisacontracttocom m itacrim e.T heonly distinctionw hich

canbem adeam ongstpenaltiesisregardingcrim esandcontracts.N oonecancontracttocom m ita

crim e;itw ould bevoid;S tatev.Baltim ore& O .R .Co.

Afterexam iningtheim pliedactionsthatw eretotakeplacew ithinthissecurity instrum entcontract

[T rustDeed]itappearsthatanillusiononthepartofthelenderw hoisusingfancy w ord-craftingis

takingplace.T hatvery-sam ew ord-crafting[perm eates]thisdefective-loan-eventfrom [cradle-to-grave],

andisfurtherevidencedinsubsequentdocum entsrecorded by [Defendant] anditsprior

(S eller/S ponsor/S ervicer).Fractionalized-S ecuritizationisinferredrepeatedly butneveractually

disclosedinthebargaincontainedw ithinthesem inalcontract[s].Further,thedefectiveN oticeof

T rusteeS ale(N O T S )recorded(09/05/2013)statesthatthe,… “ S A ID S A L EO FP R O P ER T Y… .isbeingm ade

w ithoutcovenantorw arranty,expressedorim plied,regardingtitlepossession.… topay therem aining

principlesum ofthenote(s)secured by saidDeedofT rust.… and of the trusts [created by] said Deed

of Trust..” (em phasisadded).T hisdisclosureinthe(N O T S )created,issuedandrecordedby the

[unauthorized]substituteT rustee,isclearevidenceofFR AU D IN T HEFACT U M ,perpetratedatthe

closingofescrow .

P laintiff[T rustor]neverintendedforhisDeedofT rusttobeusedtocreateadditionaltrust(s)forw hich

[Borrow er/T rustor]m ay thenbeanIN VO L U N T AR Y S ET T L O R /T R U S T O R form ultipleinsidertransactions.

[Borrow er/T rustor/S ettlor]neverconsentedtoorsignedtheT rustIndentureof[Defendant]andthe

T angibleS ecurity Instrum ent[T rustDeed]cannotfollow apartialinterestoftheT angibleN ote.T heU .S .

S uprem eCourtinCarpenter v. Longan establishedthisfactlongago,… anditappliestoday inexactly the

sam em annerregardlessofrecentdevelopm entsinfinancingusingunsafeandunsoundm odern

securitization-of-debt-schem es..
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[Defendant]FreddieM acisexpectedtocounterw ithand apply thew ell-w orn-argum entofm isdirection

throughaconvenient[m is]interpretationofw hatisplainly w rittenby theU .S .S uprem eCourtinaw ay

thatdefiesbothphysicsand logicduetoaliteral-readingw ithoutaddressingtheactual-intendedresults

beingruleduponby theU .S .S uprem eCourtinCarpenterv.L ongan.

T heclaim thatthe“ them ortgagem agically follow sthenote” is[incorrect] asunderCalifornialaw the

lienfollow stheS ecuredP arty ofrecord(CCP §§2932.5 & 2936).T hatequitablerightm ustbeproven

w ithevidenceofadelivery.Intentiondoesnotoverridetherequirem entsoflaw .

Itisacornerstoneandlong-heldconceptw ithinCalifornialaw ,thatw hentherightstotheT angible

P aperN oteandtherightstotheS ecurity Instrum entareseparated,theS ecurity Instrum ent,becauseit

canhavenoseparateexistence,cannotsurviveandbecom esanullity.S ee:California Civil Code Sec.

“2936”; US Supreme Court Case “Carpenter v. Longan” at 83 U.S. 271 (1872); California Supreme Court

Case “Lewis v. Booth” at 3 Cal 2nd 345 (1935); and California Appellant Court Case ”Domarad v. Fisher &

Burke Inc.” at 270 Cal App 2nd 543 (1969).

InCarpenterv.L ongan,16W all.271,83 U .S .271,274,21 L .Ed.313 (1872),the U.S. Supreme Court

stated “The note and mortgage are inseparable; the former as essential, the latter as an incident. An

assignment of the note carries the mortgage with it, while an assignment of the latter alone is a nullity….

The mortgage can have no separate existence. When the note is paid the mortgage expires. It cannot

survive for a moment the debt which the note represents. This dependent and incidental relation is the

controlling consideration...."

T heS uprem eCourtrulinginCarpenterv.L ongancorrectly statedthe[essential]asbeingtheobligation

andthe[incident] asbeingthesecurity.Alsocorrectly stated,andabsolutely applicablefortoday's

financing-schem es,w as[their]statingthatthetw oare[inseparable],...w iththeinterpretationbeingthat

to[actually]separateow nershipofthetw ois[notprudent],becauseitrendersthelatterasa



35

nullity,...[notonly]w hentheDeedofT rustisassigned,butinstantly andforever,...likeseveringthetail

from adog.T hey canexistseparately andevenbe[ow ned]by tw odifferentpeople,...butonly theone

haslife.T heobligation[dog]isessentialand continueson,butthesecurity [tail]w asseveredandlost.

L ifelessandofnofurthereffect,and[that]isw hy they areinseparable.[N ot]becausetheDeedofT rust

is[m agical]astofly throughtheairlikea[flying-carpet],tore-unitew iththe[paper]note,w herever

thatN ote[m ay]be.

[Defendant’s]expectedpositionis[toooften]repeated asfactualthroughoutdifferentcourtsw henthe

eventitself,asdescribed,is[actually]im possible.T heS uprem eCourtdidnotconnote'm agical-pow ers'

ontoasecurity instrum ent(apieceofpaper),ofw hichcanO N L Y transferby aw riting,toenablethe

resurrectionofthelifelessappendage.A security lostisjustthat;L ost.

T heCaliforniaCom m ercialS tatutes(U CC ineachstate)areclearly the[essential]statutesconcerning

m ortgage-loansbecausethey governthe"P ersonEntitledtoEnforce"theN ote(P ET E),w hetherit's

negotiableorotherw ise,w hereasthenon-judicial-foreclosure-statutesarem ereincidental[s] tothe

CaliforniaCom m ercialS tatutes.N on-JudicialforeclosurestatutesareN O T necessary toforeclosein

California.S ecuredcreditorscanalw ays[elect]toforecloseby [judicial]m eansandsuethe[Borrow er]

based ontheobligation.A judicial[alternative]isavailableforthealleged creditorthereforem akingthe

non-judicialforeclosurestatutes[incidental],tothe[essential] Com m ercialS tatutesw hichgovernthe

enforcem entrightsoftheobligation.

T herefore,assignm entsofDeedofT rustare[first]controlledby theCaliforniaCom m ercialS tatutes

(U CC),andthentheS tate'srecordingandnon-judicialforeclosurestatutesthereafter.T he[operative

language]inevery "Assignm entofDeedofT rust"isthefollow ing;[FO R VA L U ER ECEIVED],...this

assignm entism adeconveying,grantingorgifting....T herefore,theobligationcontrols,and,… "Holder-

in-due-Course"statusstrictly reliesupon[fullvalue] beingpaidevenforbearerpaperasw ellasthe
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N ote[not] beingindefault.R egardlessw hetherthenote[could've] beenenforcedby athief,...equity

w illnotallow athieftoforeclosenon-judicially.T herefore,the[ow ner]oftheN ote(originalevidenceof

debt)m ustactually bethe“ O w ner-In-Due-Course” andcanproveboththetransactionw asan

[intended]actionfrom aprior(O IDC)andthatthepresent(O IDC)paidfull-valuefortheinstrum entand

thattheinstrum entw asnotinpriordishonorordefaultw henacquired(U CC § 3-309).

T he"O f-R ecord-T itle"is[supposed]togiveconstructive-noticereflectingthetaxable-ow nerofthedebt

(R ecordingS tatute-Cal.Gov.Code§ 27288.1)w hetherit’sapublicorprivateR EM IC-T rust(IR C-860(D))

oraflesh-and-bloodperson(CCP § 2932.5).U nderthestrictInternalR evenueCode(IR C),the

[Defendant]FreddieM acasaR EM IC-T rust,[shall] perfectitsT itleandauthority toforecloseby

becom ingthetaxable-ow ner-of-recordw ithin[90 days]ofthestartupdateoftheR EM IC-T rust(IR C 860

(D))w hichw asin2007.FreddiieM ac[Defendant]failedtobecom ea“ Beneficiary ofR ecord.”

Further,undertheConsum erCreditP rotectionActT itle15U S C Chapter41 § 1641(g)thenew creditor

m ustnotify theobligorofthesaleandtransferanddisclosethelocationw heretheassignm entisduly

recordedw ithin[30 days] ofthetransferoritisaFederalViolation.[Defendant] FreddieM achas

[never]beenabeneficiary-of-recordpriortothedefectiveT rusteeS aledateof(09/05/2013).

T heinclusionofM ER S asa4thparty ina[traditionally]3-party DeedofT rustcontract[adm ittedly]

bifurcatedtheT rustDeedfrom theN ote(tailfrom thedog)andthereisnosuchthingasan(equitable-

tail)"EquitableM ortgage."A DeedofT rustcanO N L Y existinitsoriginal"T angible-P aper"form ,secured

totheobligationitprotects,ortheintangible-pow er-of-salecontainedw ithintheT rustDeedisforever

outofreach.(severed andlifeless)

A DeedofT rustw ithoutacorrespondingN oteisnotenforceableandisineffectivetoallow foreclosure.

InreL eisureT im e,194 B.B.859 (9th Cir.BAP 1996).T hecourtacknow ledgedthata“ S ecurity Instrum ent
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cannotexist,m uchlesstransferindependentfrom theobligationw hichitsecures.” 194 B.R .at861,

citingDiS anto& M ooreAssociates,41 B.R .935(Bankr.C.D.Cal1984).

M O R T GA GEEL ECT R O N IC R EGIS T R A T IO N S YS T EM (M ER S )– “ P R O CES S IN G L O A N S N O T P A P ER W O R K”

O nA pril13,2011 M ER S andM ER S CO R P [consented]totheissuanceofa“ CEASE AND DESIST ORDER”

w iththeO FFICEO FT HECO M P T R O L L ER O FT HECU R R EN CY (O CC N o.AA-EC-11-20)and theBO AR D O F

GO VER N O R S O FT HEFEDER AL R ES ER VES YS T EM (DocketN os.11-051-B-S C-1,11-051-B-S C-2)w herethe

(Agencies)identifiedcertaindeficienciesand‘unsafeandunsound’ practicesby M ER S andM ER S CO R P

thatpresentcom plianceandlegalrisksto[Defendant]FreddieM acasrecipientofthoseservices.M ER S

andM ER S CO R P had [FAIL ED]toensureproperadm inistrationanddelivery oforiginalpaperm ortgage-

loan-packagesto[Defendant] FreddieM ac.M ER S canO N L Y e-R egister[e-N otesande-M ortgages]and

cannote-R egister[paper]N otesand[paper] M ortgages/DeedsofT rust.(15 U S C 7003 etseq.)

(U ET A )– U N IFO R M EL ECT R O N IC T R AN S ACT IO N ACT isauniform law approvedJuly 1999 by theN ational

ConferenceofCom m issionersonU niform S tateL aw s(N CCU S L )and(E-S IGN )-EL ECT R O N IC S IGN AT U R ES

IN GL O BAL AN D N AT IO N AL CO M M ER CE… .doN O T allow forpaper-tangibleN otesand DeedsofT rustto

be[e-R egistered]ontheM ER S e-R egistry w ithoutbecom ingdefectiveordestroyed.W hereE-S IGN (15

U S C 7003)isspecificinstating“ N ow rittennegotiablecontractscanbeconvertedintoelectronic

instrum entsnorcananyonethenexerciseuseofU CC law sinactsofforeclosing.” M ER S cannotactasa

recorderofdocum entsofland,asthey arem erely abook-entry system sim ilartoW allS treet's

electronicregistry.N olaw sexistasyet,thatsupportsM ER S involvem entinpaper-m ortgage-loans,

thereforeany M ER S involvem ent,asinthisinstantaction,w hereastheoriginalN oteandDeed ofT rust

w eree-R egisteredm eansthatthepow erofsaleis[dead].T he[lien]isunenforceable.

M ER S furthersthe[fraudinthefactum ]w henthey [act]asa[nom inee]lenderor[placeholder]inthe

publicland recordsw ithoutow ningtheobligation… .(1)U nderestablishedandbindingCalifornialaw a
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[N om inee] can’tassigntheN ote.Born v. Koop 1962 200 C.A.2d519[200 CalApp2d P age527,528… .(2)

T heterm [N om inee]isnotincludedontheN oteandM ER S nevertakesow nership,m akingit

unenforceableandunassignableby M ER S .Ott v. Home Savings & Loan Association,265 F.2d643 [647,

648]… .(3)CaCivilCode§2924,etseq.isexhaustiveanda[N om inee]isneverincludedasanacceptable

form of“ authorizedagent” inajudicialornon-judicialforeclosure… .(4)M ER S isnotthenam edT rustee

northenam edL endersecuredby theDeedofT rust… .a)T hefirstthingtheDeedofT rustdoesis(i)take

aw ay M ER S righttopaym entsand(ii)takeaw ay therighttoenforcetheN ote,and;b)R egardlessof

w hat[Borrow er]agreesto,the[Borrow er]cannotlegally grantM ER S therighttoassigntheN oteorany

oftherightsoftheN oteow ner.

M ER S lackslegalauthority overtheN oteandtheDeedofT rust,andthereforelacksauthority to

S ubstitutetheT rusteeortoconductnon-judicialforeclosure.

JudgeM argaretM ann,ofthe[S anDiego] FederalBankruptcy CourtruledinS alazarv.U S BankN .A.that;

“ under the Deed of Trust, the lender’s rights regarding the loan are pervasive. The lender is entitled to

receive all payments under the Note and to enforce the Deed of Trust, including the exclusive right to

conduct a non-judicial foreclosure. MERS has none of these rights under the Deed of trust, and is not

even mentioned in the Note. MERS is not given any independent authority to enforce the Deed of Trust

under its terms and MERS status as beneficiary under the Deed of Trust is only “nominal.” While the

[Borrower] acknowledges in the Deed of Trust that MERS can exercise lender’s rights as “necessary to

comply with law or custom,” this acknowledgment is not accompanied by any actual allocation of

authority to non-judicially foreclose on the deed of trust” … .ortosubstitutethetrustee(em phasis

added).

V. W HA T A R ET HEEL EM EN T S O FT HE[T R U S T IN DEN T U R E] T HEBO R R O W ER /T R U S T O R /S ET T L O R

W A S A L L EGEDL Y A P P R O VIN G T O IM P O S EA N EN FO R CEA BL EO BL IGA T IO N ?

S im ply put,“ N O N E.”

[N o] T rust-Indenture-docum entsw ereprovidedtoborrow er[S M IT H]beforethecloseofescrow .

T herefore,[S M IT H]couldnotapprovenorconsenttotheT rustIndenture.[S M IT H] didnotintendto

expressnorcreatetheT rustIndenturetoim poseanenforceableobligationasdescribedinthat
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[undisclosed]T rustIndenture.T heoriginal[DeedofT rust]show sthe[intent] of[S M IT H] toconsentto

thebargainasdescribedthereinandcontractedbetw een[S M IT H]and [FirstM agnusFinancial]as

L ender.How ever,the[undisclosed]T rustIndentureallow edfor[undisclosed](S ponsor/S eller)

Countryw ideto[actually]fundor[attem pt]toreplaceby [N ovation] theoriginalloan-num berfrom

escrow andtothenbill[S M IT H] directly forthatN O N -CO N S EN T ED-T O -L O AN [account-num ber]w hile

continuingtotransfertheoriginal[false,defective] obligationto[Defendant] FreddieM acasan

[ElectronicT ransferrableR ecord],… N O N Eofw hichissupportedby currentlaw andnoneofw hichw as

consentedtoby [S M IT H].FreddieM achasprivateCorporate[T rustIndentureDocum ents]andspecific

servicingGuidesthataream ongthem ostextensiveintherealproperty financeindustry forpassive

R EM IC-styledInvestm entT rusts.T he[T rustIndenture]andservicingdocum entsthatallegedly pertainto

[S M IT H]havenotbeenprovidedto[T rustor],regardlessofm ultipledem andsm adeforsam ethrough

inform aldiscovery.

[S M IT H]DID N O T understand,agreenorconsenttothe[S IGN AT U R E-of-S M IT H]beingused as[security]

foranunknow n[additional] obligationforw hich[S M IT H]w asnot[privy]to,butw asexpectedtobethe

[S urety] of.[S M IT H]DID N O T understand,agreenorconsenttothe[autom atic-transfer-of-obligation-

and-perfection-of-security-interests]usingnothingm orethanthe[undisclosed]T rustIndenture

docum entitself,regardlessoflackinglegalacquiredrightsaccordingtotheCaliforniaCom m ercialand

R ecordingS tatutes? ie.,the[P ublicR ecord].

[S M IT H]DID N O T understand,agreenorconsenttoan[Electronic] e-N oteand/ore-M ortgageDeedof

T rust,anddidnotsignthese[electronic]docum entsby [electronic-signature].[S M IT H] DID N O T

understand,agreenorconsenttotheunsafeandunsound e-R egistration[attem pt] by M ER S

dem aterializingtheoriginalinstrum ents,convertingthem into[electronic]transferable-records,then

destroyingthoseoriginalinstrum ents,w hilecontinuingtousetheelectronic[im ages]ofthose

Instrum entsastheone-and-only-legal-original-obligation-to-pay.
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“ [I]fthethird-party by any actw hatsoeverassiststhetrusteeinw rongfully… .aidingindestroyingor

injuringtrustproperty,therehasbeenconductuponw hichliability canbepredicated....” T heL aw of

T rustsandT rusteesby GeorgeG.Bogert,rev.2nd ed.,(1982)at§ 901,ch.43,p.260.Further,

“ T husliability asaparticipanthasbeendecreedby reasonofthefollow ingacts:...aiding the trustee in a

scheme to eliminate the beneficiary by foreclosure....” Idat263.(alterationadded)

[Defendant]FreddieM ac[chose]touseM ER S to[attem pt] perfectionofitsinterests[w ithout]

processingtheoriginalpaper-tangibleloan-packagetothealleged[FHL M C S CH/ACT GaneshaT R U S T ]by

thestartupday ofthetrust,… w hich[m ust]haveclosedbeforetheendof2007 andbeevidencedby

becom ingthe[taxable]ow ner-of-record beforeJanuary 2008.T heP ublicR ecordfailstoreflect

[Defendant’s]com pliancew ith(IR C 860(D))forthis[strict] R EM IC provision.

Infact,… FreddieM ac[Defendant]isnotnam edintheP ublicR ecordsatall,inconnectiontothereal

property ofP laintiff[T rustor],priortothedefectiveT rusteeS aleon(09/05/2013)..N oevidenceexistsin

therecordthatcanprovethat[Defendant] FreddieM aceverreceivedtheoriginalm ortgageloan-

packageandfurther;

“ U nderthecom m onlaw orlaw m erchant,delivery isevidenceoftheconsum m ationofthe

contractinvolvedinabillornoteandoftheassentoftheprom isorand acceptanceby theprom isee.Itis

essentialtotheexecutionoftheinstrum entand isthefinalactinexecution,asessentialtoim part

validity tothepaperasisthesignatureofthem aker.S ignaturealonedoesnotconstituteexecution.As

ageneralrule,anegotiableinstrum ent,likeany otherw ritteninstrum ent,hasnolegalinceptionorvalid

existenceassuchuntilithasbeendeliveredinaccordancew iththepurposeandintentionoftheparties.

U ntilthatisdone,itisanullity andnotthesubjectofow nership.T hepayeeacquiresnorightsinthe

instrum entpriortodelivery.Foralllegalpurposesaninstrum enttobeconsideredasm adeonthedate

itisdelivered.T heN IL ,declaresthecom m onlaw orlaw m erchantand expressly providesthatevery

contractonanegotiableinstrum entisincom pleteandrevocableuntildelivery oftheinstrum entforthe

purposeofgivingeffectthereto.” Id

[Defendant]createdthe[undisclosed]O riginalT rustAgreem entforthe[FHL M C S CH/ACT Ganesha

T R U S T ]betw eenCountryw ideand[Defendant].[S M IT H]isN O T partofthis“ O riginalT rustAgreem ent”

thusm akingtheDeedofT rusta[sham ].T he[S M IT H]isnotnam edasthe[S M IT H]nor[Creator]ofthis

T rustandisnotpartofthisT rustw hichm akestheDeedofT rustexecutedatthesigningtablea[sham ]
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trustbecausethe[S M IT H]didnothavetheintentiontocreatethistrustnorw astoldthat[his]loan-

signaturew asbeingsecuritizedisnothinglessthanIdentity T heft.

[Defendant]FreddieM acreliesupontheir“ T rustIndentureAgreem ent” forthe[FHL M C S CH/ACT

GaneshaT R U S T ] toconstitutethegoverninginstrum entoftheT rust,andforthatagreem enttoam end

andrestatetheO riginalT rustAgreem ent....T heDeedofT rust[trustee],O L D R EP U BL IC T IT L ECO M P AN Y,

w asactingasthefaçade[cloaking] thetrueT rustIndenturefrom [S M IT H]w hichviolatedtheT ruthin

L endinglaw sitisrequired tocom ply w ith.[S M IT H]tooknopartinthem akingoftheT rustIndenture

w hichrenderstheDeedofT rusta[sham ].O L D R EP U BL IC T IT L ECO M P AN Y m ay beliableforfraudsince

theproperty titleisunm arketableby theirow nm isconductintentionally m isleadingthe[S M IT H]to

believew hatisnotreal;thathecreatedanirrevocabletrustattheclosingtable.

VI. S HA M T R A N S A CT IO N A N A L YS IS

BAL L EN T IN E’S L AW DICT IO N A R Y,3rd ed.at1171 defines[sham ]severalw ays:
Asanadjective:False,counterfeit,pretended,feigned,unreal.Asanoun:Deception;any trickor
fraudulentdevicethatdisappoints;am ake-believeim position;ahum bug.IdcitingWilliams v. Territory,
13 Ariz27,108P 243.S eealsoW est’sW ordsandP hrases,vol.39 at262.

W hilethe[sham ]transactionanalysisispeculiartothegovernm ent’sattackonprivatetrustsfortax

purposes,itisinstructiveinthiscircum stanceasthereisasignificantspreadbetw eentheform ofthe

DEED O FT R U S T ,theunidentifiedtrustpurportedly created,andw ell-settled trustlaw governingthe

T rustee’sconductsubjudice.How ever,“ Beforedeterm iningw hetheraparticularactivity arisesinoris

connectedw ithatradeorbusiness,itm ustfirstbeestablishedthatthetransactioninquestionisbona

fideandnota[sham ]....W hatisofm om entandappropriateisto“ lookbeyondtheform ofanactionto

discoveritssubstance.” Zw ickv.CIR ,731 F.2d 1417(1984).As[Defendant]hasnotpresentedtheT rust

Indentureforexam inationtodeterm inethe“ term softhetrust” forthistransaction,[P laintiff],and

thereforethecourt,w illbeunabletoascertainw hetherornot[Defendant],theT itleCom pany orM ER S

w ereauthorizedtotaketheprim afasciaactionspurportedly authorizedby thiscognovitDEED O F

T R U S T .W hatm akesthispurported irrevocabletrustsounsafeandunsoundisM ER S ,[acting] as
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nom inee,anonparty andstrangertothetransaction,appointed[itself] totherankofbeneficiary,

usurpedthetraditionalpow erandauthority ofthe[T rustor,S ettlor],andim properly appointedthe

trustee.By doingso,itm ade[S M IT H]anIN VO L U N T AR Y S ET T L O R ,T R U S T O R tow hatappearstobe

m ultipleinsidertransactionstoim properly seizehisproperty rightsby “ deceit,craftandtrickery.” T he

only m ethodtoascertainw hetherornotM ER S w aslaw fully authorized toconductitselfinsuchaw ay is

toexam inethedocum entsthatcreatedthetrustitselftodeterm ineitsterm s.“ By the‘term softhe

trust’ ism eantthem anifestationofintentionofthesettlorw ithrespecttothetrustexpressedina

m annerw hichadm itsofitsproofinjudicialproceedings.T heintentionofthesettlorw hichdeterm ines

theterm softhetrustishisintentionatthetim eofthecreationofthetrustandnothissubsequent

intention.T hedutiesorpow ersofthetrusteecannotbeenlargedordim inishedby adirectionofthe

settlorgivensubsequenttothecreationofthetrust,excepttotheextenttow hichthesettlorhas

reservedpow ertorevokeorm odify thetrusttocontrolitsadm inistration.Ifthem anifestationof

intentionofthesettlorisadm issibleinevidence,itisaterm ofthetrustw hetherexpressedby w ritten

orspokenw ordsorby conduct.” R ES T AT EM EN T ,T R U S T S ,2nd § 164,DutiesandP ow ersoftheT rustee,

Com m entsa,b andc,atpp.341-42.

Forfurtherclarity on[sham ]transactions,w elooktoourEnglishCom m on-L aw background.T heleading

Englishcaseonthedefinitionofa[sham ]isSnook v. London & West Riding Investments, [9167]2 Q B at

801 (DiplockL J)w herethecourtheld,relevantinpart:

“ Iapprehendthat,ifithasany m eaninginlaw ,itm eansactsdoneordocum entsexecutedby theparties

tothe[sham ] w hichareintendedby them togivetothirdpartiesortothecourttheappearanceof

creatingbetw eenthepartieslegalrightsandobligationsdifferentfrom theactuallegalrightsand

obligations(ifany)w hichthepartiesintendtocreate.” Id.

“ P utm oreshortly,a[sham ]existsw herethepartiessay onethingintendinganother.” Donald v.

Baldwyn [1953] N ZR L 313,321,perFB Adam sJ.,citedby Bingham L J,AG Securities v. Vaughn [1990] 1

AC 417.

W hatw aspresentedto[S M IT H] atthesigningtablew eredocum entstotally differentfrom thereality of

the[Defendant’s]T rustIndentureand thenon-disclosureofIdentity T heftw herein[S M IT H’s] signature
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createdadebtinstrum entw hichw assecuritizedw ithout[S M IT H’s] perm ission,know ledgeorconsent.

T hisisjustoneinaseriesofsubstantialgroundsforthecourttodeclareaConstructiveT rustsoasto

tracetheunjustenrichm entby them iddlem anactorstothistransaction.

Inthealternative,thecourtdem anding(throughDiscovery propoundedby P laintiff)toseethew ire

transferorcanceledcheckplacedintoescrow ,alongw iththefullclosinginstructions,m ay provetobe

allthat’sneededto[discover]w hethertheactualsourceoffundscam efrom [FirstM agnus]thenam ed-

payeeintheN oteoranotherw ise[unnam ed] non-disclosedfundingsource,w hichispredatory perse

andw hichw ould causetheoriginalN ote,andthereforetheDeedofT rust,tobedefectiveonitsface

andVO ID abintio.

VII. HO W T O A VO ID A S HA M T R U S T

T heessenceistoensurethatthe[S ettlor] understandsheiscreatingatrust,andintendstocreatea

trust,andtoceasetobethebeneficialow nerofthetrustproperty.T hisisnotprim arily am atteroftrust

drafting.Again,thequality oftrustadm inistrationisrelevantto[sham ]:thecourtm ay draw an

inferencefrom inappropriatetrustadm inistrationthatthe[S ettlor]didnotintendtocreateatrust.T he

draftsm ancannotdrafthisw ay outofa[sham ].How ever,hecandrafthisw ay intoone,by producing

docum entationw hichrecordsuntruths;w hichfailsaccurately torecordthetrueintentionofthe

S ettlor;orw hichisunnecessarily artificial.[Covenant20] oftheDeedofT rustistheprim eexam pleof

the[sham ]sinceitattem ptstodisclosethe[m ultiple-choices]providedinthe[sham ] docum ent,

betw eenthesecurity follow ingtheN ote[or] a partial-interest in the Note [eludingto]butnever

[actually]disclosingthe[schem eoffractional-securitization] oftheloan-signature-obligationandthe

security aselectronic-transferrable-records,neitherofw hichiscurrently supportedby law .T hegreater

thegapbetw eenthereality and thedocum entation,thehigherandstrongerthepossibleinferenceof

[sham ].” Id. T hisw asthesituationattheclosingtablebetw eenborrow er[S M IT H] and[FirstM agnus] as

lender.
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VIII. S U BJECT IVEIN T EN T IO N A N D DIS HO N ES T Y

InHitch v. Stone, Arden L.J. m adeclearthattherelevanttestofintentionissubjection.T hepartiesm ust

haveintendedtocreatedifferentrightsandobligationsfrom thoseappearingfrom therelevant

docum ent.T orely solely ontheobjectiveintentionofthepartiesw ouldgivedirecteffecttothe[sham ]:

a[sham ] canonly w orkitsm ischiefifitsobjectiveappearanceistreatedasthereality.

How dishonestneedtheintentionbe? AccordingtoMidland Bank v. Wyatt [1997]1 B.C.L .C.242,a

fraudulentm otiveneednotbeestablishedinordertoprovethatthetransactionw asa[sham ] or

pretensetransaction.How ever,thishassincebeencalledintoquestion,onthebasisthat“ afindof

[sham ] carriesw ithitafindingofdishonesty"(N ationalW estm insterBankP L C v.Jones[2001]1 B.C.L .C.

98,at[59]).Inotherw ords,w hiledishonesty isnotaform alpre-requisiteforfindinga[sham ] itclearly

isapre-requisitethattherebeanintentiontom islead,anditishardtoseehow itcouldbedenied

thatthereis“ adegreeofdishonesty” insuchcase.

Com m onintentionisalsoalogicalprogressionfrom theprem isethattrustinstrum entsarebilateral

agreem ents.Furtherm ore,recklessindifferencew illbetakentoconstitutethenecessary intention.P er

Midland Bank PLC v. Wyatt, a[sham ]transactionw illstillrem aina[sham ]“ evenifoneofthepartiesto

itm erely w entalongw iththe[sham ] ornoteitherknow ingorcaringaboutw hatheorshew assigning.”

IX . CO N S EQ U EN CES O FA S HA M

W hatconsequencesflow w hereitisestablishedthatatrustisa[sham ]? T hecasesfavortheview thata

[sham ] transactionis“ voidand unenforceable” and“ w holly invalidandofnoeffect” andnotm erely

voidable.T hisview istakeninordertogivepracticaleffecttotheunderlyingpurposeofthe[sham ]

doctrine:toenablethecourtto“ seethrough” thefalsefaçadeand“ lookattherealtransaction.”

X . IDEN T IT Y T HEFT

ArizonaR evisedS tatute§ 13-2008definestheelem entsofidentity theft.
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A. A personcom m itstakingtheidentity ofanotherpersonorentity ifthepersonknow ingly

takes,...m anufacturers,...possessesorusesany personalidentifyingbuyinginform ation...of

anotherperson...w ithouttheconsentofthatotherperson...w iththeintenttoobtainorusethe

otherperson’s...identity forany unlaw fulpurposeortocauselosstoaperson...w hetherornot

thepersonorentity actually suffersany econom iclossasaresultoftheoffense...” (alteration

added)

F. T akingtheidentity ofanotherperson… orknow ingly acceptingtheidentity ofanotherpersonis

aclass4 felony.Id.

EL EM EN T S O F‘IDEN T IT Y T HEFT ’ P ER T IN EN T T O T HEDEED O FT R U S T BEIN G A [S HA M ]

EL EM EN T 1-Know ingly usedpersonalidentifyinginform ationofanotherperson.

T hefirstelem entisthattheL ender[FirstM agnus] and/orsuccessorsknow ingly usedthepersonal

identifyinginform ationof[S M IT H].A personacts‘know ingly’ w ithrespecttoconductorcircum stances

w hen(he/she)isaw arethat(his/her)conductisofsuchnatureorthatsuchcircum stancesexist.

‘P ersonalidentifyinginform ation’ m eansany nam e,num berorotherinform ationthatm ay beused,

aloneorinconjunctionw ithany otherinform ation,toidentify aspecificindividualincluding,butnot

lim itedto,suchindividualsnam e,dateofbirth,… S ocialS ecurity num ber,… orotheruniquephysical

representation.

EL EM EN T 2 -O btainedP roperty.

T hesecondelem entisthatT HEL EN DER [FirstM agnus] and/orsuccessorsusedthepersonalidentifying

inform ationtoobtain[orattem pttoobtain] (m oney/credit… /property)inthenam eofthe[Borrow er].

T heproperty thatthedefendantallegedly obtainedinthenam eof[theBorrow er]is[securitizationof

thesignaturecreatingtheP rom issory N ote].

EL EM EN T 3 – W ithoutConsent.
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T hethirdelem entisthat[FirstM agnus] and/orsuccessorsdidnothavetheconsentof[S M IT H] toobtain

thisproperty in(his/her)nam e.A persondoesanactw ithoutconsentofanotherpersonw hen(he/she)

lackssuchotherperson’sagreem entorconsenttoengageintheact.Insum m ary,thelender[First

M agnus]and/orsuccessors1)know ingly used[S M IT H’s] personally identifyinginform ation,2)obtained

[orattem ptedtoobtain]som ethingofvalueinthenam eofthe[S M IT H],and3)didsow ithoutthe

consentofthe[S M IT H].

O bservingthefactsthattheoriginaldocum entssignedatclosingw erepre-plannedand pre-printedw ith

M ER S [e-R egistration]Identification-N um bersonthem ,… andM ER S tradem arksloganbeing;

“ P rocessingL oansN otP aperw ork,” … .theeffectw asnolessthanthedestructionofevidenceproving

Identity T heft,infact,didhappenatthesigningtableinescrow orim m ediately thereafter.

T heoriginalT rusteeinthiscaseisO L D R EP U BL IC T IT L ECO M P AN Y.T heT rusteeow esitsfirstDuty of

L oyalty totheBeneficiary,how ever,“ theloyalty doctrineappliestoallpersonsinafiduciary or

confidentialrelation,forexam ple,toexecutors,adm inistrators,guardians,agents,partners,[etc.]andto

those,w hoby reasonofrelationshiphasasuperiority anddom inanceoverothersw hotrustthem w ith

businessaffairsandare,therefore,deem edtooccupy a“ confidentialrelation.” T R U S T S ,6th ed.,George

T .Bogert,HornbookS eries,ch.95,T rustee’sDuty ofL oyalty,pp.334-35.Borrow er[S M IT H] hada

fiduciary and confidentialrelationshipw iththetrusteeT itleInsuranceCom pany and[he]reliedonthe

expectedfairdealinganddisclosuresparticulartorealestatetransactions.[S M IT H] trustedtheT rustee

toperform ,atam inim um ,incom pliancew iththelaw .

“ T hetitle‘trustee’ isnotam eredescriptionpersonae,butsignifiesalegalstatusw hichissufficiently

significanttoputthepubliconnotice.Itisgenerally heldthatonedealingw ithapersonorcorporation

purportingtoactasatrusteeisputuponinquiry astotheextentandscopeofthetrusteeship.It

im posestheduty ofinvestigationastotheequitableow nershipbeforedealingw ithproperty overw hich



47

suchpersonorcorporationassum estoexercisecontrol.” Cotte v. Sands, 54 App.D.C.396,298F.1011

(1924),otherscitedcasesom itted.(CCP § 2941)

X I. FO L L O W T HEM O N EY IN S T EA D O FT HEP A P ER

S HA M P ER S O N IFIDE-U N S A FE& U N S O U N D U S EO FM ER S T O E-R EGIS T ER & E-T R A N S FER BO R R O W ER ’S
L O A N -N O T E-S IGN A T U R EEN A BL ED CO U N T R YW IDEA S (S EL L ER /S P O N S O R )T O S EL L T O FR EDDIEM A C

T HEU N FU N DED-L O A N & DEFECT IVE-IN S T R U M EN T S W HIL ER EA L IZIN G IN S T A N T -CR EDIT IN G
P R O VIDED BY FR EDDIEM AC T O (S EL L ER /S P O N S O R )FO R T HEN O N -L O A N

[Defendant],FreddieM ac,gavefreereigntotheir[undisclosed]W arehouseFundingsource,

Countryw ide,astheir“ P re-Approved” (S eller/S ponsor)ofm ortgageloan-packagestoFreddieM ac

w ithout[Defendant] supervisingoroverseeingtheloanoriginationprocessoftheirow npre-approved

(S eller/S ponsor).T heO riginator-L ender[FirstM agnusFinancial,Inc.]m isled[S M IT H] by draftingthe

N ote[m is]-nam ing[FirstM agnus] asthelenderand[P ayee]ontheN otew hileknow ing(scienter)that

thefundsplacedintoescrow cam edirectly from Countryw ide(orm aybeanotheryetundisclosed

fundingsource). T hepre-approved(S eller/S ponsor)receivedim m ediate[credit] fortheunfunded-loan-

packageof[S M IT H]via‘electronictransfer’ ofthescannedim ageto[Defendant],w ithoutthe

(S eller/S ponsor)actually purchasinga[legitim ate]loanthrougha‘true-sale’,...and[failed]toprocess

thetangible-sem inal-docum entsforw ardto[Defendant].T hispooroversightby [Defendant],in

contraventionoftheirow n[undisclosed] T rustIndenture,ultim ately ledtheO riginator-L enderand the

(S eller/S ponsor)toabandontheirtraditional-lending-structurealtogether.T he[sim ple] useofM ER S as

an‘electronicregistry’ encouragedtransferringonly thescannedim ageofthem ortgage-loan-package

directly toFreddieM ac[Defendant],(w ithoutfirstprocessingtheoriginalpaper-tangible-loan-package

toFreddieM ac),… forim m ediatecreditgoingtothe(S eller/S ponsor),… w itham erecom m issiongoingto

theO riginating-L ender[FirstM agnus].T hisactionisnotsupportedby law northeT itleInsurance

Industry andisa[sham ].S im ilarinnaturetoa“ T ier2 YieldS preadP rem ium ” transaction.(seeexam ple

furtherbelow )
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T IT L EIN S U R A N CE

InCalifornia,m ostrealestatetransactionsareclosedw ithatitleinsurancepolicy.U nknow ntitledefects

m ay attachtorealestate.A m ortgageL ender’sgreatestprotectionisaL ender’spolicy oftitleinsurance.

W hatisaL ender’spolicy ofT itleInsurance?

T hisissom etim escalledaloanpolicy anditisissuedonly tom ortgagelenders.Generally speaking,it

follow stheassignm entofthem ortgageloan,m eaningthatthepolicy benefitsthepurchaseroftheloan

iftheloanissold.Forthisreason,thesepoliciesgreatly facilitatethesaleofm ortgagesinthesecondary

m arket.T hatm arketism adeupofhigh-volum epurchaserssuchasFannieM aeand[Defendant] Freddie

M ac,asw ellasprivateinstitutions.

T hefollow ingcasecitesarefrom theAm ericanL andT itleAssociation(AL T A)w ebsiteanddescribes

[this]processofunsupported[W arehouseL ending]w hichispredatory perse..

InreFirst American,supra,177CalA pp.4th 106 --InvolvedM assiveO riginatorFraud:

T he[W arehouseL ender] w iredfundsdirectly intoescrow ,and[bypassed]thehandsoftheoriginator

altogether.T heO riginator-L enderm adenoloan,andtherefore,noloancouldbesoldtothe

[W arehouseL ender] orany otherpotentialsubsequentpurchaserforvalue.(First American,atp.116);

“ There must be an existing indebtedness between the named borrower and the lender. Unless there is an

existing indebtedness between the named borrower and the lender, the Mortgage Deed of Trust has no

existence.(Coon v. Shry (1930)209 Cal.A pp.612,615).”

“ Because there was no transfer of funds between the originator lender and the named borrower that

created an indebtedness secured by the insured mortgage the [Warehouse Lender] does not meet the

definition of an insured under Title Insurance policies.” “Any losses suffered by the [Warehouse Lender]

are not due to defects in the title or mortgage liens, but are entirely due to the failure of an existing

indebtedness between the named borrower and the originating lender.” “The liens would not be subject
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to foreclosure because no indebtedness existed between the named borrower and the named payee.”

S ee(Gateway Bank v. Ticori)

IFT HEN A M ED-L EN DER [FIR S T M A GN U S ]DIDN ’T FU N D T HEL O A N T HEN ES CR O W DIDN ’T CL O S E

W ithoutfulfillm entoftheconditionsprecedenttoclosingescrow ,escrow cannotclose(specific
perform ance).

ES CR O W -W hatisEscrow ?

Anescrow isaneutral,independentaccountcreatedtoprocessatransactionsuchasasaleorloan.It

protectstheinterestsofallpartiesinvolvedandfavorsneitherthebuyernorseller.Anescrow iscreated

aftertheP urchaseContractisexecutedandbecom esthedepository forallm onies,instructionsand

docum entspertainingtothetransaction.

How doestheEscrow processw ork?

T heescrow officerfollow sinstructionsbasedonthew rittenterm sofyourP urchaseContractandthe

L ender’srequirem entsforclosing.T heescrow officersecuresthesatisfactionofallrequirem entsofthe

titlecom m itm ent.Escrow cannotbecom pleteduntilallterm sand conditionshavebeenm et.

Inform ation[Borrow er]neededtoprovide.

[S M IT H]w asaskedtocom pleteaS tatem entofIdentity fortheT itleCom pany.T hisisaconfidentialtool

usedtocorrectly identify allpartiesinvolvedinthetransaction.(T hisraisestheissueofw hothetrue

L endersarebehindanom ineeandalter-egocalledM ER S .)

T hedutiesoftheEscrow officerareasfollow s:(… .partialdutieslisted,w ithem phasisadded),

1. Acceptexecutedcontractandissueearnestm oney receipt.

2. R equestacom m itm entforthetitleinsurance(show srequirem entsforissueofatitlepolicy).

3. R ecordtheappropriatedocum entsw iththecounty recorder.

4. Disbursefinaldocum entsandm oney onthebasisofm utualinstructionsandcarefulreview ofthe

exceptions.

Identifiedconditionsprecedentinthiscasethatm ay nothavebeenm et:

1. N oexceptiononBorrow er[S M IT H’s] ClosingInstructionsforthesecurity interestclaim edby the

“ W arehouseFundingS ource,” (Countryw ideasS eller/S ponsor)inthelendersclosinginstructions.
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2. N oexceptiononBorrow er’sclosinginstructionsforthesecurity interestclaim edby M ER S onthe

S ecurity Instrum ent(DeedofT rust),w hichstates“ Borrow erunderstandsand agreesthatM ER S

holdsonly legaltitletotheinterestgrantedby theBorrow erinthisS ecurity Instrum ent… ”

3. T hepayeeprovidednom oney toescrow andtheescrow com pany hadfullknow ledgeofthis(infact

every otherparty hadknow ledgeofthisfactexceptthehom eow nerw how astheleast

sophisticatedparty present).

ES CR O W N EVER CL O S ED:

InreJacobitz v. Thomsen,238Ill.App.36,theAppellateCourtcorrectly said,“ theN oteneverbecam e

anobligationbinding,assuch,uponthedefendants.”

Ifescrow neverclosedthereisfailureofdelivery oftheassignm ent.T heconclusivepresum ptionof

delivery availsanallegednoteholdernothingifescrow didnotclose.InCaliforniaitisstatedthisw ay:

… .N odelivery ofthenote,w ithinthem eaningofsection3097oftheCivilCode,tookplace.Asthecourt

saysinSousa v. First California Co.(1950),101 Cal.App.2d533,539 [225P .2d955].O nly afterstrict

com pliancew iththeconditionim posed… doestheescrow holderbegintoholdfortheparty thereby

entitled.… ” Bogan v. Wiley (1949),90 Cal.App.2d288,292 [202 P .2d824],holds,“ N oruleisbetter

settledthantheonethatthepayeegetsnoproperty inanegotiableinstrum entuntilitsdelivery.” And

Todd v. Vestermark (1956),145 Cal.App.2d374,377[302 P .2d347],states:“ … A delivery orrecordation

by oronbehalfoftheescrow holderpriortofullperform anceoftheterm softheescrow isanullity.N o

titlepasses.”

T HEP A YEEP R O VIDED N O CO N S IDER A T IO N A T T HEL O A N CL O S IN G

… .Yettheserespondentsrecognizetherulethatthesecurity interestservesasanincidenttothedebt

(Civ.Code,2909),andonoralargum entbeforethisCourtadm itted“ ifw edidn’thaveaprom issory note,

andifit… w asn’tanobligation… [t]herew ould benothingforthatsecurity tosecure;soitcouldn’t

exist.M oreover,asthedecisionshaveheld,them ererecordationofadeedoftrustby theescrow

holder,inaccordancew iththetrustor’sinstructions,doesnotestablishdelivery.T husinJeannerette v.

Taylor (1934),2 Cal.App.2d568[38P .2d831](petitionforhearinginS uprem eCourtdenied),the“ title

com pany,follow ingplaintiff’sinstructions,recordedadeedtotheproperty w hichshehadsignedand

acknow ledged,thedefendantbeingnam edthereinasthegrantee.Follow ingthisthetitlecom pany …

m ailedtherecordeddeedtodefendant.T hecourtthenstated:“ T heevidenceshow sthatthisw asdone

w ithoutexpressauthority.… N oonew hohadpossessionofthedeedw asauthorizedby plaintiffto

deliverthesam etothedefendant.T hedelivery tothetitlecom pany w asforthelim itedpurposeof

recordation.N oauthority w asthereby conferredtom akedelivery,anditsactinm ailingtheinstrum ent

tothedefendantdidnothavetheeffectofpassingtitle…
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HO L DER A N D HO L DER -IN -DU E-CO U R S EDO N O T A P P L Y IFT HER EW A S N O CO N S IDER A T IO N A N D

ES CR O W N EVER CL O S ED:

… .S inceBuildersdidnotbecom eaholder-in-due-course,theconclusivepresum ptionofdelivery avails

respondentsnothing.(Civ.Code,3097).T hecitedcasesofBaker v. Butcher (1930),106Cal.App.358,367

[289 P .236],doesnotapply;respondentW alker’sadm ission231*231 thathisrightsdependuponthe

statusofBuildersasaholder-in-due-courseprovesfatal.

… .R espondentsfourthly andfinally contend thattheconceptionofthepaym entof$4,022.14 asa

conditionprecedenttodelivery necessarily m ust[void] theentiretransactionorw orkanunjust

enrichm enttoappellants.Inessencethiscontentionsuggeststhatappellantsm ustrescindthecontract

inorderthatnounjustenrichm entaccruetothem ;that,havingelectedtoacceptcertaincontractual

benefits,they m ustignoreHenderson’sbreachofhisduties.Yetrespondentsseektocollectuponanote

underw hichappellantsarenotobligated forw antofdelivery;respondent’srightsproperly restonly

upontheunderlyingcontractorinquasi-contract.T hus,asisstatedin Jacobitz v. Thompson,supra

(1925),238Ill.App.36 – “ thenoteneverbecam eanobligationbinding,assuch,uponthedefendants.…

T hereversalinthiscase,how ever,w illbew ithoutprejudice… toany rightT hullenm ay havetorecover

from defendantsw hateversum ,ifany,m ay beduefrom them undertheterm softheoriginalcontract

… orthevalueofw ork,laborand m aterialsfurnished.… ” (pp.38-39).Gray v. Baron,supra(1910),13

Ariz.70,74,likew isepointsout-“ U ndertheterm sofescrow agreem entandthefacts… thatw asno

suchdelivery ofthenote… and… thejudgm ententered by thecourtfortheplaintiffrequiringthe

paym entofthenote… m ustbereversedasoutsideoftheissuessetforthinthepleadings.… T hetheory

ofthetrialcourtseem stohavebeenthattheplaintiffhadestablishedacauseofactionbaseduponthe

breachofcontracttopurchasethestock.T heerrorofthetrialcourtw as… inattem ptingtoenforce

suchacauseofaction… inanactionbasedsim ply upontheprom issory note,and notonebasedupon

thebreachofthecontractpurchase.

(AL L O FT HEABO VEQ U O T ES CO M EFR O M Borgonova vs. Henderson,182 Cal.App2d.220 (1960)

(Example) Escrow Closing Instructions: Notice the impossible funding by Mortgage Lender’s Network

(Mortgage Lenders Network USA, Inc. presented these “Escrow Instructions”)… .“ Residential Funding

Corporation [has a security interest in any amounts advanced by it to fund this mortgage loan and in

the mortgage loan funded with those amounts]. You must immediately return any amounts advanced

by Residential Funding Corporation not used to fund this mortgage loan. You also must immediately

return all amounts advanced by Residential Funding Corporation if this mortgage loan does not close and

fund within (1) business day of your receipt of those funds. Closing agent attorney acknowledges the

foregoing instructions and understands a failure to properly follow set of instructions may result in legal

recourse by Mortgage Lenders Network USA, Inc. as the originating lender.… .”
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T hesepracticesoftheO riginating-L ender[FirstM agnus] andthe(S eller/S ponsor)being[Countryw ide]

shouldbeconsideredby thecourtasthenuclearexplosionthatm andatesthedeclarationofa

ConstructiveT rust… .orcom pels[discovery].

T ofurtherapprehendschem esofN O N -O R IGIN A T O R -FU N DIN G,[T rustor]offerstheadditionalexam ple;

(S EL L ER /S P O N S O R )U S IN G M ER S FO R S IM IL A R (N O N -GS E)S ECU R IT IZA T IO N S CHEM ES ;
T IER 2 YIEL D S P R EA D P R EM IU M S (T 2YS P )S U P P L Y FU N DIN G DIR ECT L Y IN T O ES CR O W

BYP A S S IN G T HEL A W S R EQ U IR IN G O R IGIN A T O R T O (A CT U A L L Y)FU N D T HEL O A N

T hefollow ing[exam ple]isanover-sim plificationofthecrim ebecausem ostlaw yersdonotunderstand

thisprocess.T heinvestorapensionfund,forexam ple,com estotheinvestm entbankerandstatesithas

$1 m illiontoinvestandw antsthepensionfundtoreceiveareturnof5% ($50,000)annually.Investm ent

bankersaysnoproblem ,givem ethe$1 m illiondollars.Investm entbankerthenfindsaquestionable

and/ordeadbeatborrow erw how antstopurchaseahom e.T heborrow erw ants$500,000 topurchase

thehouse.T heinvestm entbankerokaysthedealat15% AP R .T hey negotiateabitandtheinvestm ent

banker[givesin] andw illprovidethem oney at10% ($50,000)peryear.N ow theinvestm entbanker

goesbacktothepensionfund andsayshegotw hatyou w antedandthe$50,000 isonthew ay.N ow ,

thequestionisw hathappenedtotheother$500,000 thepensionfundgavetotheinvestm entbanker?

Itw entintohispocketundertheguiseoftradefees,costs,andprofitsonthetransaction.T hatishow

the(T ier2YS P )w orks,upontw odifferentyields,theoriginal5% andthe10% inourexam ple.

Asbadastheabove(additionalexam ple)is,itpalesincom parisontothe[Defendant’s]actualm odel

andtheassertionthat[Defendant] hasany legalrighttotherealproperty ofT rustor[P laintiff],w hich

[Defendant]doesnot.[Defendant] receivedadefectivee-N oteande-DeedofT rustandhasnever

receivedtheoriginalinstrum entsasthey havebeendestroyedby the(S eller/S ponsor)w henthetw o

Instrum entsw eree-R egisteredontheM ER S e-R egistry.T heO riginatorm adenoloan[and/or] the

S ponsor/S ellerneverboughtaloan.

FR A U D IN T HEFA CT U M ...perm eatestheO riginal-Instrum entsevidencingthebargainbetw eenthe

parties,theclosingtransactionand every subsequently recordeddocum entsinceinceptionand

therefore,theentiretransaction(from cradletograve)isaS HAM T R AN S ACT IO N .

T heoriginalcontracts,includingtheentireChain-of-T itleintheCounty R ecords,containsfraudinthe

factum andthereforecannotestablishthelegalrightsofFreddieM ac[Defendant] topossessthereal

property of[T rustor]P laintiff.
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S ECT IO N 3: A P P L ICA BL EEDU CA T IO N A L M A T ER IA L

N EW YO R K L A W (EX A M P L E)

N EW YO R KEstates,P ow ersandT rustL aw § 7-1.18.T rustA sset

U nlessanassetistransferredintoalifetim etrust,theassetdoesnotbecom etrustproperty.

N EW YO R KEstates,P ow ersandT rustL aw § 7-2.4.T rustee’sDuties

A trustee’sactthatiscontrary tothetrustagreem entisvoid.

N EW YO R KEstates,P ow ersandT rustL aw § 5-1401.ChoiceofL aw

1. T hepartiestoany contract,agreem entorundertaking,contingentorotherw ise,inconsiderationof,

orrelatingtoany obligationarisingoutofthetransactioncoveringintheaggregatenotlessthan

$250,000,includingatransactionotherw isecoveredby subsection1 ofsection1– 105 ofthe

U niform Com m ercialCode,m ay agreethatthelaw ofthisstateshallgoverntheirrightsandduties

inw holeorinpart,w hetherornotsuchcontract,agreem entorundertakingbearsareasonable

relationtothisstate.T hissectionshallnotapply toany contract,agreem entorundertaking(a)for

labororpersonalservices(b)relatingtoany transactionforpersonal,fam ily orhouseholdservices,

orseetotheextentprovidedtothecontrary insubsection2 ofsection1– 105 oftheU niform

Com m ercialCode.

2. N othingcontainedinthissectionshallbeconstruedtolim itordeny theenforcem entofany

provisionrespectingchoiceoflaw inany othercontract,agreem entorundertaking.

N EW YO R KEstates,P ow ersandT rustL aw § 5-1402.ChoiceofForum

1. N otw ithstandingany actw hichlim itsoraffectstherightofapersontom aintainanactionor

proceeding,including,butnotlim itedto,paragraph(b)ofsection1314 ofthebusinessCorporation

L aw andsubdivisiontw oofsection200-b ofthebankinglaw ,any personm ay m aintainanactionor

proceedingagainstaforeigncorporation,nonresident,orforeignstatew heretheactionor

proceedingarisesoutoforrelatestoany contract,agreem entorundertakingforw hichachoiceof

N ew Yorklaw hasbeenm adeinw holeorinpartpursuanttosection5– 1401 andw hich(a)isa

contract,agreem entorundertaking,contingentorotherw ise,inconsiderationof,orrelatingtoany

obligationarisingoutofthetransactioncoveringintheaggregate,notlessthan$1 m illion,and(b)

w hichcontainsaprovisionorprovisionsw hereby suchforeigncorporationornon-residentagreesto

subm ittothejurisdictionofthecourtsofthisstate.

2. N othingcontainedinthissectionshallbeconstruedtoaffecttheenforcem entofany provision

respectingchoiceofforum and any othercontract,agreem entorundertaking.
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S ECT IO N :3 A P P L ICA BL EEDU CA T IO N M A T ER AIL (continued)

IN FO R M A T IO N O N IN DO R S EM EN T

Uniform Commercial Code or [California’s] State Equivalent

§ 3-204.IN DO R S EM EN T

(a)“ Indorsem ent” m eansasignature,otherthanthatofthesignerasm aker,draw er,or

acceptor,thataloneoraccom panied by otherw ordsm adeonaninstrum entforthe

purposeof(i)negotiatingtheinstrum ent(ii)restrictingpaym entoftheinstrum ent,orI

incurringendorsersliability ontheinstrum ent,butregardlessoftheintentofthesigner,a

signatureanditsaccom panyingw ordsisanendorsem entelicitedcom fortingw ords,term s

oftheinstrum ent,placeofthesignature,orothercircum stancesunam biguously indicate

thatthesignaturew asm adeforapurposeotherthanendorsem ent.Forthepurposeof

determ iningw hetherasignatureism adeonaninstrum ent,apaperaffixedtothe

instrum entisapartoftheinstrum ent.

§ 3-205.S P ECIA L IN DO R S EM EN T ;BL A N KIN DO R S EM EN T ;A N O M A L O U S IN DO R S EM EN T

(a)Ifanendorsem entism adeby theholderofaninstrum ent,w hetherpayabletoitand

identifiedpersonorpayabletobearerandtheendorsem entidentifiesapersontow hom it

m akestheinstrum entpayable,itisa“ specialendorsem ent.” W henspecially indorsed,an

instrum entbecom espayabletotheidentifiedpersonandm ay benegotiated only by the

endorsem entofthatperson.T heprinciplesstatedinsection3– 110 apply tospecial

endorsem ents.

(b)Ifanendorsem entism adeby theholderofaninstrum entanditisnotaspecial

endorsem ent,itisa“ blankendorsem ent.” W henindorsedinblank,andinstrum ent

becom espayabletobearerand m ay benegotiatedby transferofpossessionaloneuntil

specially indorsed.

(c)T heholderm ay convertablankendorsem entthatconsistsonly ofasignatureintoa

specialendorsem entby w riting,abovethesignatureoftheendorser,w ordsidentifyingthe

persontow hom theinstrum entism adepayable.

(d)“ Anom alousendorsem ent” m eansanendorsem entm adeby apersonw hoisnotthe

holderoftheinstrum ent.Ananom alousendorsem entdoesnotaffectthem annerinw hich

theinstrum entm ay benegotiated.



MERS as a Microcosm for What’s Wrong with the Entire Real
Estate Settlement Industry.

The idea of improving the process of land title recordation is a
noble pursuit. The desire to create a land title recording system and
the importance of maintaining the integrity of those records has
roots as far back as the Plymouth Bay Colony in the 17th century.
Unfortunately, the idea of the MERS registry fails in one key area:
it was created to benefit the players at the expense of the game.

The MERS shareholders are all closely-related entities in the
mortgage finance and title industries who have abandoned the
benefits of maintaining the land record system in order to create a
vehicle for short-term profiteering. Rather than simplify local
county land titles, MERS has created more clouds on title and
made it more difficult to accurately track “who owns” the title to
the real estate. Rather than supporting the unique and often
complex differences between states regarding their respective
recording statutes, MERS has unraveled the spool and confused
courtrooms across the United States by negating jurisdictional
standing in foreclosure cases.

MERS has allowed for fraudulent actors, and their supporters, to
access the land recording system by permitting robo-signed
mortgage assignments to permeate land title records, jeopardized
the sanctity of the mortgage foreclosure process and inserted
uncertainty into the mortgage finance process. All of this has
hastened mortgage securitization and MERS profits, which in turn,
helped to facilitate the current housing crisis.

(Full article at link)
http://nailta.org/2011/07/27/nailta-issues-position-paper-on-hr-2425-mers-bill/
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