Habeas Corpus Remedy close to Fronline Masters’ hearts.

Or Frontline Masters cracking the case.

Once again … Be Creative!

Are you tired of hearing about Habeas Corpus? I hope not, because I am not done talking about it yet. I just wanted to update the members on some of the recent events concerning the Writ. Of course, as I am writing this article, the “Light” with Clarity and Mark’s information has not yet reached the membership, so you guys are at some disadvantage until you get that newsletter. We are making all of the Habeas Corpus information available in it entirety on the Right Way web cite: www.rightwaylaw.com. This information should be spread as far and quickly as possible! MAKE IT KNOWN!

Here is a procedural flow chart for the Habeas as I see it.

1. Take the Petition, the Order for the Writ and the Motion for Immediate Hearing to the State court, either Common Pleas or Appeals for filing.

2. Demand to see  a Judge so that he can immediately sign the Writ. If he will not, he has suspended the privilege of the Writ. If you cannot see a Judge take the writ to the Clerk and have her file it in without a fee, and have her serve it immediately on a Judge. If she will not file it without a fee she has suspended the privilege if the Writ.

3. If there is an immediate hearing the litigant must demand to see the Writ signed by the Judge, the Writ signed by the Judge and sealed by the Clerk, and Return of the signed, sealed Writ. If any one of those things are missing the privilege of the Writ has been suspended.

4. If an any state of the proceedings the privilege of the Writ has been suspended make an affidavit stating: 1. The date, time and place that the person filing the Writ went to the court to do the filing. 2. The activity that evidences the suspension of the Writ. (Judge did not sign, Clerk did not file, Return of Service not made) That is all you say in that affidavit. You can include a Notice to the Judge that the privilege of the Writ has been suspended and that he should issue it immediately.

5. Do not wait for a response to the Affidavit and Notice to the Judge. If at any stage of the proceedings the privilege of the Writ is suspended go to the State Supreme Court and exhaust steps 1-4 with that court.

6. If both the State Court and the State Supreme Court suspend the privilege of the Writ then send the Petition for Writ of Habeas Corpus, and Order for the Writ, and a Motion for Immediate Hearing by registered return, receipt mail directly to a Judge of the United States Supreme Court with a cover letter that says:

a. This is an emergency Petition for the Writ of Habeas Corpus.

b. The State has suspended the privilege of the Writ of Habeas Corpus.

c. See the Affidavits attached hereto and incorporated herein by reference. (The affidavits to the State Court and the State Supreme Court that shows the privilege of the Writ has been suspended.)

d. That the Writ is filed in the spirit of the First Amendment to the Constitution and Crandall v. Nevada.

That is the procedure in its entirety. Notice that there are two issues in this filing. One is that the privilege of  the Writ cannot be suspended. The other is that there can be no filing fee. Do not make the filing fee a major issue. It is actually a sub-issue to the main issue – suspension of the privilege of the Writ. In one case, the cover sheet that went to the Supreme Court dealt more with Crandall v. Nevada, and payment of the filling fee, that it did with suspension of the privilege of the Writ. The Supreme Court rightly took that as an invitation to discuss that situation and sent the applicant an form for forma pauperus. The issue is the suspension of the privilege – period! Demand for filing fee is just one more way of suspending the privilege.


I keep emphasizing privilege because that is the key. You will see that in Clarity’s article in the previous “Light”. If you do not thoroughly understand that issue re-read that article until you understand it. The affidavits to the State court Judges are the evidence that the privilege has been suspended and must accompany the Petition to the United State Supreme Court. 


Let us know the difficulties that you are experiencing so that we can all put our heads together and come up with a remedy as quickly as possible. You can use the Right Way e-mail list to share information with the members. Contact chuck@teleport.com if you are not already on the e-mail list. Let’s network!

Mark Dalton called Right Way to correct previous articles in the “Light” concerning habeas corpus. It is Mark’s opinion that the courts will not suspend the privilege of the writ by refusing to issue the writ and do service. Mark says that if the court does not issue the writ and do service the petitioner has waived it! The only time that there is truly an issue as to suspension of the privilege of the writ is if the court refuses to file the writ without a fee, then they have suspended it, otherwise it is waived. 


The misunderstanding arises with the return of the writ. The return is not the return of service as I previously reported. Habeas is like any other civil case. The return is the written answer to the habeas.


If the Judge in your county will not issue the writ you can go to an adjoining county. See the story of how Mark’s habeas went in the ___ issue of the “Light”. The court told him they would not issue the writ, but when he went back to get papers he found out they issued it anyways. They will issue the writ because there is a $1,000 fine for not issuing the writ. 


In a civil case the clerk seals a summons sheet for the Plaintiff to serve. In a habeas the judge signs the order for the writ to issue and the clerk seals the writ. That is the equivalent of a summons. You do your own service by serving it on the Sheriff who is then required to return or answer the writ and bring forth the body. If he does not answer the writ or bring forth the body he can be arrested and held until he does. Unless there is an answer, a return, the Judge cannot proceed in a habeas hearing. 


The answer should include a copy of the commitment papers. Most often there are no commitment papers for ten days. That is the time under the UCC that prisoners have to do something about their incarceration – like a habeas. After ten days if no one challenges the imprisonment, commitment papers issue.


If there is no return there is no joinder and the state is not present to show cause. 

