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INTRODUCTION

Administrative agencies usually are created to
deal with current crises or to redress serious social
problems. Throughout the modern era of adminis­
trative regulation, which began approximately a
century ago, the government's response to a public
demand for action has often been to establish a new
agency, or to grant new powers to an existing
bureaucracy. Near the turn of the century, agencies
like the Interstate Commerce Commission and the
Federal Trade Commission were created in an at­
tempt to control the anticompetitive conduct of
monopolies and powerful corporations. The econom­
ic depression of the 1930's was followed by a prolif­
eration of agencies during the New Deal which were
designed to stabilize the economy, temper the ex­
cesses of unregulated markets, and provide some
financial security for individuals. Agencies were also
established or enlarged in wartime to mobilize man­
power and production, and to administer price con­
trols and rationing. The development of new tech­
nologies, ranging from radio broadcasting to air
transportation to nuclear energy, often led to cre­
ation of new government bureaus to promote and
supervise these emerging industries. In the 1960's
when the injustices of poverty and racial discrimi­
nation became an urgent national concern, the de­
velopment of programs designed to redress these

1



2 INTRODUCTION

grievances expanded the scope of government ad­
ministration. More recently, increased public con­
cern about risks to human health and safety and
threats to the natural environment have resulted in
new agencies and new regulatory programs.

The primary reason why administrative agencies
have so frequently been called upon to deal with
such diverse social problems is the great flexibility
of the regulatory process. In comparison to courts
or legislatures or elected executive officials, admin­
istrative agencies have several institutional
strengths that equip them to deal with complex
problems. Perhaps the most important of these
strengths is specialized staffing: an agency is autho­
rized to hire people with whatever mix of talents,
skills and experience it needs to get the job done.
Moreover, because the agency has responsibility for
a limited area of public policy, it can develop the
expertise that comes from continued exposure to a
problem area. An agency's regulatory techniques
and decisionmaking procedures can also be tailored
to meet the problem at hand. Agencies can control
entry into a field by requiring a license to under­
take specified activities; they can set standards,
adjudicate violations, and impose penalties; they
can dispense grants, subsidies or other incentives;
they can set maximum or minimum rates; and they
can influence conduct through a wide variety of
informal methods.

However, these potential strengths of the admin­
istrative process can also be viewed as a threat to
other important values. Administrative "flexibility"
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may simply be a mask for unchecked power, and in
our society unrestrained government power has tra­
ditionally been viewed with great and justifiable
suspicion. Thus, the fundamental policy problem of
the administrative process is how to design a sys­
tem of checks which will minimize the risks of
bureaucratic arbitrariness and overreaching, while
preserving for the agencies the flexibility they need
to act effectively. Administrative law concerns the
legal checks that are used to control and limit the
powers of government agencies.

Moreover, continued exposure to the same issues
may lead not only to agency expertise but also to
rigidity and ineffectiveness. Indeed, scholars and
other critics have identified a wide variety of causes
for regulatory failure: the basic theory of the regu­
latory program may be wrong, or the state of
knowledge not adequate to support wise decisions;
there may be a mismatch between the regulatory
objective and the technique chosen to achieve it; the
agency may be unduly influenced or "captured" by
a powerful constituency group; agency officials may
be incompetent or corrupt or lack incentives to
produce quality work; and regulatory programs may
simply be politically unacceptable in a particular
time and place.

These substantive problems of administrative reg­
ulation are important and interesting, but they are
largely beyond the scope of this text. This explana­
tion of the administrative process will concentrate
on how it operates, on "the rules of the game."
There is admittedly artificiality and oversimplifica-
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tion in this approach. Administrative law as applied
by the agencies and the courts cannot be separated
from the particular mix of factors that make each
agency unique-factors such as the nature of the
agency's legislative mandate, its structure and tra­
ditions, the values and personalities of the people
who work in the agency or deal with it regularly,
and, most importantly, its substantive law. Even
the procedural uniformity imposed on the federal
agencies by the Administrative Procedure Act, 5
U.S.C.A. §§ 551-706 (see statutory appendix),
seems to have weakened, as the Congress has at
times been willing to prescribe detailed codes of
procedure in enabling legislation. Thus, it is an
open question whether the differences among agen­
cies are more important than the similarities.

Still, there is something useful to be gained from
the effort to view the administrative process as a
whole. The student, the lawyer or the citizen who is
trying to penetrate the workings of an unfamiliar
bureaucracy needs a general framework of princi­
ples and doctrines in order to understand-let alone
to criticize or try to change-a. given agency deci­
sionmaking process. It is also important to remem­
ber that, despite their many differences, agencies
also share several broad challenges. One is to design
procedures that will strike a workable compromise
among important and potentially conflicting public
values. These values can be grouped into four cate­
gories.

(1) Fairness. Concern with the fairness of govern­
ment decisionmaking procedures is a primary fea-
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ture of Anglo-American legal systems. The basic
elements of fairness, embodied in the concept of due
process, are assurances that the individual will re­
ceive adequate notice and a meaningful opportunity
to be heard before an official tribunal makes a
decision that may substantially affect her interests.

(2) Accuracy. The administrative decisionmaking
process should also attempt to minimize the risk of
wrong decisions. The real difficulty, however, is in
defining and measuring accuracy. Since the goals of
many regulatory programs are not simple or clearly
stated, and the consequences of agency decisions
may be difficult to identify, there will often be
differences of opinion as to whether a particular
decision was accurate or wise--and how the proce­
dures may have influenced the result. Nevertheless,
there is widespread agreement that different proce­
dures are more suitable for some kinds of decisions
than for others. For example, trial procedures are
generally considered most useful for resolving dis­
putes over specific facts concerning past events, and
least useful for making general predictions or policy
judgments about the future.

(3) Efficiency. Efforts to increase the fairness of
an administrative decision by expanding opportuni­
ties to participate, or to improve accuracy by gath­
ering and evaluating additional information, can be
very costly in time, money and missed opportuni­
ties. Since agency resources are always limited and
usually insufficient to accomplish the full range of
duties imposed by statute, it becomes necessary to
consider the efficiency of decision-making proce-
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dures. Typically, this takes the form of an inquiry
into whether additional procedural safeguards are
likely to increase the fairness or accuracy of deci­
sions enough to warrant the costs and delays they
will create.

(4) Acceptability. Because the legitimate exercise
of official power ultimately depends upon the con­
sent of the governed, it is necessary to consider the
attitudes of constituency groups and the general
public toward the regulatory process. That is, ad­
ministrative procedures should be judged not only
on their actual effects, but also on the ways they
will be perceived by affected interest groups. There
are probably few situations in which public atti­
tudes toward agency procedures play a determina­
tive role in shaping beliefs about the basic legitima­
cy of the regulatory decision or program. Still, it
seems clear that a widespread feeling that a govern­
ment bureaucracy makes decisions arbitrarily or
unfairly can undermine the public's confidence in
the agency and the regulated industry's willingness
to comply with its decisions.

The administrative law system does not rely sole­
lyon procedural controls to ensure that officials will
perform their functions satisfactorily. It also ex­
pects the legislative, executive, and judicial branch­
es to supervise the substance of what agencies do.
For example, the President appoints officeholders
and chooses the overall goals of his Administration;
Congress conducts oversight hearings and, when
necessary, rewrites enabling statutes; courts enforce
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legal requirements and place outer limits on agen­
cies' use of discretion.

The primary focus of this text is on federal ad­
ministrative agencies, although some discussions of
state administrative practice are included. Ai3 a
practical matter, the numerous variations in state
law make it impossible to cover the subject ade­
quately in a brief survey. In any case, the basic
objective of this book is to help the student of the
administrative process develop a framework of gen­
eral principles, policy considerations and methods of
analysis that will be useful in understanding a wide
variety of administrative agency procedures, regard­
less of whether they are found at the federal, state
or local level.



CHAPTER I

THE DELEGATION OF
AUTHORITY TO

AGENCIES

The study of administrative law can be viewed as
an analysis of the limits placed on the powers and
actions of administrative agencies. These limits are
imposed in many ways, and it is important to re­
member that legal controls may be supplemented or
replaced by political checks on agency decisions.
One set of legal controls that we will examine at
length is the procedures that reviewing courts have
required the agencies to use. Another is the rules
specified by Congress in the Administrative Proce­
dure Act (APA). Conceptually, however, the first
question that should be examined is the amount of
legislative or judicial power that can be delegated
initially to the agency by the legislature-the gov­
ernmental body creating it.

A. THE DELEGATION ISSUE

Throughout the modem era of administrative
regulation, agencies have been delegated sweeping
powers. Some of these powers are assigned on an
industry-wide basis, as with the Federal Communi­
cations Commission, the Nuclear Regulatory Com-

8
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rmssron, and the Maritime Administration. Other
agencies are charged with enforcing certain norms
of conduct throughout the economy. These range
from the Federal Trade Commission, which since
1914 has enforced a ban on "unfair methods of
competition," to newer health and safety regu­
lators, such as the Environmental Protection Agen­
cy and the Occupational Safety and Health Admin­
istration.

What makes the delegations more dramatic is
that these agencies typically wield powers that are
characteristic of each of the three principal branch­
es of government. Many agencies operate under
statutes that give them legislative power to issue
rules which control private behavior, and which
carry heavy civil or criminal penalties for violations;
executive power to investigate potential violations of
rules or statutes and to prosecute offenders; and
judicial power to adjudicate particular disputes over
whether an individual or a company has failed to
comply with the governing standards.

. For example, the Securities Exchange Commis­
sion (SEC) formulates law by writing rules which
spell out what disclosures must be made in a stock
prospectus; these rules may have the same effect as
a law passed by the legislature. The SEC then
enforces these rules by prosecuting those who vio­
late its regulations through disciplinary actions
against broker-dealers or through stop order pro­
ceedings against corporate issuers. Finally, the SEC
also acts as judge and jury in deciding whether its
rules have been violated; it conducts adjudicatory
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hearings to determine guilt and mete out punish­
ment. In addition, administrative agencies are often
unattached to any of the three branches of govern­
ment (executive, legislative, or judicial). Although
the Commissioners-agency members-s-of the SEC
are presidential appointees (subject to Senate ap­
proval), the SEC is an independent agency; it is not
attached to the Congress nor is it a part of any
executive department.

Such delegations raise fundamental questions
concerning the constitutional distribution of author­
ity in our system of government. The federal Con­
stitution, and most state constitutions as well, are
based on the principle of separation of powers.
Generally, law-making power is assigned to the
legislature, law-enforcing power to the executive,
and law-deciding power to the judiciary. With re­
sponsibility divided in this fashion, each branch
theoretically provides checks and balances on the
exercise of power by the other two branches. The
image of administrative agencies as a "fourth
branch" seems, at least formally, at odds with this
three-part paradigm of government.

Justifications for these broad delegations of com­
bined powers can be found in the institutional ad­
vantages of the administrative agency. Particularly
in novel or rapidly changing fields of activity, the
legislature may be unable to specify detailed rules
of conduct. An agency, armed with flexible decision­
making procedures and charged with continuing
responsibility for a limited subject matter, may be
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better equipped to develop sound and coherent poli­
cies. Moreover, effective development and imple­
mentation of regulatory policy may require the ex­
ercise of all three kinds of power. A rule or a policy
decision can be quickly nullified in practice if inves­
tigations and prosecutions are not vigorously pur­
sued, or if adjudications are decided by tribunals
which do not understand or support the regulatory
goals. When the subject matter of a regulatory
program is technical or complex, or when detailed
knowledge of the regulated industry is essential to
the formulation of sound policy, administrative
agencies can bring to bear their superior experience
and expertise. Uniformity and predictability are
also important in many areas of economic regula­
tion. Businesses need to plan their operations and
make their investment decisions with some assur­
ance that the ground rules will not be changed
abruptly or applied inconsistently-problems which
might well arise if decisionmaking power were dis­
persed among the three branches of government.

. It should also be noted, however, that a substan­
tial number of legislators, judges, and commenta­
tors are unpersuaded by these arguments. They
argue that little real justification exists for contin­
ued sweeping delegations or for the combination of
prosecutorial, rulemaking and adjudicative powers
within one agency. See pp. 18-20 infra. Thus there
is pressure to separate such functions, to establish
an administrative court, or otherwise to limit the
delegation of broad authority to the agencies.
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B. DEVELOPMENT OF DOCTRINE

Ch.l

The language of the Constitution suggests that
the delegation doctrine should not be regarded as
an absolute or unqualified principle. While Article I,
§ 1 provides that "All legislative Powers herein
granted shall be vested in a Congress of the United
States," § 8, paragraph 18 of the same Article em­
powers the Congress "To make all Laws which shall
be necessary and proper." These and other provi­
sions, as well as the structure of the Constitution,
suggest that the delegation doctrine's objective of
dividing the responsibilities of government to pro­
vide checks on abuses of power must be counterba­
lanced by the need for effective government.

However, the earliest judicial decisions interpret­
ing the delegation doctrine contained broad, uncom­
promising statements. A classic example is the Su­
preme Court's statement in Field v. Clark, 143 U.S.
649, 692 (1892): "That Congress cannot delegate
legislative power ... is a principle universally rec­
ognized as vital to the integrity and maintenance of
the system of government ordained by the Constitu­
tion." Nevertheless, the Court in its early decisions
did consistently uphold delegations, by minimizing
their significance. Typically the Court would claim
that, in the cases presented to it, the executive
branch had been granted nothing more than a pow­
er to "ascertain and declare the event upon which
... [the legislative] will was to take effect" (Field),
or a power to "fill up the details," United States v.
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Grimaud, 220 U.S. 506 (1911). In truth, the execu­
tive branch was not merely finding facts or supply­
ing details in these cases; it was exercising a sub­
stantial measure of policy judgment. The Field case
involved a congressional authorization for the Presi­
dent to impose retaliatory tariffs when foreign na­
tions raised their duties on agricultural products;
Grimaud upheld the power of the Secretary of
Agriculture to issue regulations, backed by criminal
penalties, governing the use and preservation of the
national forests. The holdings of the cases, there­
fore, belied the Court's absolutist language.

However, as the modern industrial economy de­
veloped and demands for regulation grew, it became
apparent that these narrow formulas were too re­
strictive, even with a liberal interpretation. Gradu­
ally the focus of judicial inquiry shifted to whether
the legislature had provided sufficient standards to
limit the scope of agency discretion. The Supreme
Court's decision in Buttfield v. Stranahan, 192 U.S.
470 (1904), was the first case to articulate this
modern version of the delegation doctrine. Later
cases adopted this line of analysis, and in J.W.
Hampton, Jr. & Co. v. United States, 276 U.S. 394,
409 (1928), the Court refined it in the often-quoted
statement that a permissible delegation must con­
tain an "intelligible principle to which the [agency
must] ... conform."

Throughout this early evolution of the doctrine,
the Supreme Court had never invalidated a con­
gressional grant of authority to an administrative
agency on delegation grounds. However, the Great
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Depression of the 1930's brought a wave of new
regulatory agencies, armed with broad statutory
delegations of authority, to control the economy. In
the rush to find solutions for this overwhelming
economic crisis, some regulatory statutes were
poorly designed, poorly drafted, and poorly imple­
mented as well. One of the most visible and contro­
versial of these New Deal regulatory agencies, the
National Recovery Administration, provided the Su­
preme Court with an opportunity to demonstrate
that the delegation doctrine could become a very
real constraint on the powers of administrative
agencies.

The first major test came in the "Hot Oil" case,
Panama Refining Co. v. Ryan, 293 U.S. 388 (1935).
The National Industrial Recovery Act (NIRA) had
authorized the President to prohibit interstate ship­
ments of "contraband" oil. The purpose of this
provision was to reduce economic disruptions in the
oil industry, which was faced with falling demand
and an increasing supply from newly discovered oil
fields. The Court found that the statute gave the
President absolutely no guidance as to the circum­
stances under which he!should impose the prohibi­
tion. Accordingly, for the first time in its history,
the Supreme Court struck down an Act of Congress
as an overly broad delegation of legislative power.

The regulation that was challenged in Panama
Refining also had a serious procedural defect. The
"code" in question had been issued without prior
notice or opportunity for public participation. Just
before the case was argued in the Supreme Court, it
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was discovered that the code had accidentally been
amended out of existence. One beneficial side effect
of the Panama Refining decision was the passage of
legislation requiring the federal agencies to publish
official texts of their regulations in the Federal
Register. See L. Jaffe, Judicial Control of Adminis­
trative Action 62 (1965); 5 U.S.C.A § 552(a)(1).
However, the opinion did not resolve the central
questions about the constitutionality of the system
of regulation created by the National Industrial
Recovery Act.

Those questions arose a few months later in the
decision that is usually referred to as the "Sick
Chicken" case. It involved a criminal prosecution
for violations of the Live Poultry Code issued under
another section of the NIRA. AL.A Schechter Poul­
try Corp. v. United States, 295 U.S. 495 (1935). As
in the Hot Oil case, the Court was concerned by the
lack of both substantive and procedural standards.
The statute had empowered the agency (acting on
behalf of the President) to issue "codes of fair
competition" for particular industries if the code
"tend[ed] to effectuate the policy of this title."
However, the Court could not find a clear policy
directive in the legislation; indeed, the congression­
al statements of policy seemed to pull in several
different directions. The Act adopted the policies of
preventing monopolies while promoting cooperative
actions among trade groups, and of encouraging
increased production while improving the wages
and conditions of labor; it gave no indication of how
these potentially conflicting values should be
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weighed or reconciled. The Court also gave consid­
erable emphasis to the procedural deficiencies in
the Act. In contrast to prior delegations of authority
to the Interstate Commerce Commission or the
Federal Trade Commission, the NIRA did not re­
quire the agency to hold trial-type hearings, or even
to provide interested persons with notice and a
right to participate in the challenged decision. Nor
did it provide an opportunity for judicial review to
those who might be adversely affected. Thus, the
Court concluded that the delegation was unconsti­
tutionally broad.

A third Supreme Court decision invalidating a
delegation on constitutional grounds was also decid­
ed in the 1930's. Carter v. Carter Coal Co., 298 U.S.
238 (1936), involved a system of industry "codes"
for the coal industry, roughly similar to the "codes
of fair competition" that were at issue in the
Schechter case. In Carter Coal, however, the Court
noted an additional factor which made the delega­
tion suspect: decisionmaking power had effectively
been granted to committees of industry representa­
tives rather than to government officials. Because
these private parties had "interests [which] may be
and often are adverse to the interests of others in
the same business," the statute was "legislative
delegation in its most obnoxious form."

In retrospect, these three decisions were the high­
water mark for the delegation doctrine. While the
Congress has continued to grant sweeping, vaguely
defined powers to administrative agencies in the
intervening decades, the Supreme Court has not
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invalidated any other statutes on delegation
grounds. The Court's present leniency is exempli­
fied by Yakus v. United States, 321 U.S. 414 (1944).
There the system of wartime price controls was
challenged on delegation grounds. The statute em­
powered an Administrator to promulgate standards
that would be "generally fair and equitable and ...
effectuate the [enumerated] purposes of this Act."
The Court upheld the statute, noting that constitu­
tional problems would arise only if the legislation
were so lacking in standards that "it would be
impossible in a proper proceeding to ascertain
whether the will of Congress has been obeyed."
This tolerance has continued right up until the
present day. See, e.g., Loving v. United States, _
U.S. _, 116 S.Ct. 1737 (1996) (upholding statute
authorizing President to prescribe list of aggrava­
ting factors that would support capital punishment
in court-martial prosecution); Skinner v. Mid­
America Pipeline Co., 490 U.S. 212 (1989) (uphold­
ing statute authorizing agency to set "user fees" for
pipeline companies); Mistretta v. United States, 488
U.S. 361 (1989) (upholding statute authorizing com­
mission to write criminal sentencing guidelines).
The Court's unwillingness for over sixty years to
require precise standards in legislative delegations
has led some commentators to conclude that this
branch of the delegation doctrine is simply unwork­
able, and ought to be abandoned altogether. See
Davis, A New Approach to Delegation, 36 U.Chi.
L.Rev. 713 (1969). But, as discussed in the next
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section, there is no shortage of proposals for a
reinvigoration of the doctrine.

C. MODERN CONTROVERSY OVER
TIlE DELEGATION DOCTRINE

A decision involving the Occupational Safety and
Health Act of 1970 has spurred discussion of wheth­
er the Court should begin anew to hold broad
delegations unconstitutional. Section 6(b)(5) of that
Act directed the Secretary of Labor to issue rules
requiring employers to protect their workers, "to
the extent feasible," from harm due to toxic sub­
stances in the workplace. The Secretary subse­
quently promulgated a regulation that called for
expensive measures to minimize workers' exposure
to benzene, a cancer-causing chemical. The Su­
preme Court struck down the rule in Industrial
Union Dep't, AFL-CIO v. American Petroleum
Inst., 448 U.S. 607 (1980), commonly known as the
Benzene case. Four Justices, led by Justice Stevens,
believed that the Secretary had not made all of the
findings required by the statute. The fifth vote
against the Secretary was that of Justice (now Chief
Justice) Rehnquist, who would have held that the
statute contained an unconstitutional delegation to
the Secretary. He regarded the statutory phrase "to
the extent feasible" as a "legislative mirage" by
which Congress had simply avoided resolving the
hard questions about the circumstances in which
employers could be allowed to take some risks of
injury to workers because of the high costs of pro­
tective measures. Resolving fundamental, politically
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divisive policy issues, he insisted, is the very es­
sence of legislative authority and could not "unnec­
essarily" be left to a politically unresponsive admin­
istrator. See also American Textile Mfrs. Inst. v.
Donovan, 452 U.S. 490 (1981), in which Justice
Rehnquist repeated his position and was joined by
Chief Justice Burger.

Some commentators, believing that the legislative
abdication that Justice Rehnquist perceived in Ben­
zene is a common phenomenon, have urged the
Court to make more frequent use of the delegation
doctrine to invalidate regulatory legislation. In the
present climate, they say, Congress has too great a
temptation to make use of open-ended delegations,
so that it will be able to divert public blame from
itself to the bureaucracy when regulatory decisions
prove controversial. See, e.g., J. Ely, Democracy and
Distrust 131-32 (1980); Wright, Review-Beyond
Discretionary Justice, 81 Yale L.J. 575, 582-87
(1972). Furthermore, it is argued, delegation makes
it all too easy for Congress to enact, or allow contin­
uation of, regulatory schemes that work against the
public interest. This theory notes the tendency of
much economic regulation to trarnsfer wealth from
one private interest group to another, without any
particular public benefit. Judicial toleration of
vague substantive standards fosters this tendency,
it is argued, by allowing major decisions to be made
by administrators, without the glare of publicity
that would be generated if Congress itself took on
the policymaking responsibility. See Aranson, Gell-
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hom & Robinson, A Theory of Legislative Delega­
tion, 68 Cornell L.Rev. 1 (1982).

While the courts have seldom articulated why
they have failed to accept the challenge of Justice
Rehnquist and others, three possible explanations
can be suggested. First, some courts probably COR­

tinue to believe that broad delegations are on the
whole desirable, because they make maximum use
of the flexibility that the administrative process
affords. See pp. 10-11 supra. Indeed, it has been
argued that broad delegations are not even neces­
sarily undemocratic, as Rehnquist claimed. Many of
them can be seen as simply shifting policymaking
discretion to appointees of the President, who has
his own electoral base. In other words, vague dele­
gations can at times be defended as a means of
giving an incumbent Administration the latitude it
needs if it is to implement the President's electoral
mandate. See Mashaw, Prodelegation: Why Admin­
istrators Should Make Political Decisions, 1
J.L.Econ. & Org. 81 (1985).

Second, the courts may believe that they cannot
devise a workable test with which to implement the
delegation doctrine. It might be very difficult for
judges to identify those delegations that involve
"fundamental" issues or that are motivated by a
congressional desire to avoid political accountabili­
ty. If the standards for applying the delegation
doctrine were too subjective, every new regulatory
statute would be under serious threat of being held
unconstitutional; it would be all too easy for private
parties to make a credible argument, especially with
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hindsight, that Congress should have spoken in
more detail than it did.

Finally, and perhaps most important, courts may
have refrained from using the delegation doctrine to
strike down statutes because they have found alter­
native methods of preventing broad grants of power
from becoming instruments of administrative op­
pression. These are discussed in the next section.

D. CONSTRUCTION TO SAVE
A DELEGATION

While the requirement that delegations of legisla­
tive authority must contain substantive standards
has been relaxed since the 1930's, courts are still
very much concerned with the limits Congress has
imposed on agency powers. However, the analysis
has become more comprehensive and sophisticated
in comparison to the rather mechanical formulas
used in some of the early delegation cases. This
contemporary approach is best illustrated by Amal­
gamated Meat Cutters v. Connally, 337 F.Supp. 737
(D.D.C.1971). Like the Yakus case, Meat Cutters
involved a broad grant of discretion to the President
to set limits on wages and prices throughout the
national economy. The court recognized that the
delegation question could not be answered by a
simple inquiry into whether the governmental func­
tion being exercised was "legislative" in nature, or
whether the Congress had enacted an "intelligible"
substantive standard. This was true because the
fundamental objective of the delegation doctrine-
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assuring adequate control and accountability in the
exercise of official power-s-could be achieved by
either substantive or procedural constraints, or by
some combination of the two.

Starting from this premise, the Meat Cutters opin­
ion looked beyond the text of the statute itself. The
court carefully reviewed the legislative history and
the experience under previous price control pro­
grams to give content to the vague statutory lan­
guage. In addition, the court noted that Congress
would closely monitor the program; the agency
would have to develop its own administrative stan­
dards over time; and judicial review was available
pursuant to the Administrative Procedure Act. This
combination of limitations and safeguards con­
vinced the court that the statutory scheme, taken as
a whole, provided adequate means by which the
public, the Congress, and (perhaps most important­
ly) reviewing courts could check the agency's exer­
cise of discretion. Accordingly, the delegation was
sustained.

According to the approach exemplified in Meat
Cutters, therefore, the delegation doctrine requires
a court to examine not only whether an administra­
tive statute contains an "intelligible standard" on
its face, but also the total system of controls, both
substantive and procedural, that limit agency pow­
er. In a more rudimentary form, this analysis is
discernible in a number of other modern opinions.

1. Implying Substantive Limitations. Even when
a statute has not been directly challenged as violat-
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ing the delegation doctrine, courts sometimes adopt
a relatively narrow view of an agency's powers,
intimating that a broad view might constitute an
unlawful delegation of legislative power. This device
was employed to save a questionable delegation in
Kent v. Dulles, 357 U.S. 116 (1958), where the
Court construed the relevant statutes to prohibit
the Secretary of State from denying a passport
because of the applicant's political beliefs. Since the
administrator's decision curtailed the constitution­
ally protected freedom to travel, and prior adminis­
trative practice had not included similar restraints,
the Court would not presume that the agency had
been granted the power in question without a clear
statement of congressional intention. See also Zem­
el v. Rusk, 381 U.S. 1 (1965).

The Court again used this approach to avoid a
delegation issue in National Cable Television Ass'n
v. United States, 415 U.S. 336 (1974). The FCC had
imposed substantial charges on cable television sys­
tems, relying on a broad delegation of authority to
regulate the communications industry. The relevant
statute could be read narrowly as permitting the
agency only to collect "fees," which recouped the
costs of regulatory benefits it was conferring, or it
could be interpreted broadly as conferring the pow­
er to assess "taxes" that were unrelated to the
benefits received by the regulated industry. The
Court chose the narrow reading, noting that it
would be "a sharp break with our traditions to
conclude that Congress had bestowed on a federal
agency the taxing power." The Court was apparent-
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ly concerned that the power to tax implied the
authority to make broad policy judgments about
whether certain private activities should be encour­
aged by subsidies, or discouraged by high taxes.
These kinds of basic value choices or resource allo­
cation decisions are typically made by the political
branches of government, which most closely reflect
the preferences and values of the populace. By
construing the statute narrowly, the Court was able
to postpone deciding whether this sensitive power
could be transferred to an administrative agency.'

In addition, the narrow construction device
played a role in the Benzene case, discussed at pp.
18-19 supra. Justice Stevens, writing for a plurali­
ty, declined to accept Justice Rehnquist's conclusion
that the Occupational Safety and Health Act was
unconstitutionally vague. Instead, he maintained

.that the benzene rule was flawed because the agen­
cy had not found that the requirements would cure
a "significant risk" in the workplace, as he claimed
the Act required. Most commentators agree that
this construction of the Act was rather forced. But
Stevens declared that he was adopting it partly
because of the possibility that, without this limita-

1. Eventually, however, the Court had to face this question.
A statute empowered the Secretary of Transportation to set
"user fees" to cover the costs of administering pipeline safety
programs. Although the fees were largely intended to benefit the
public, not just the pipeline operators who paid the charges, the
Court unanimously upheld the statute, declaring that "the dele­
gation of discretionary authority under Congress' taxing power is
subject to no constitutional scrutiny greater than that we have
applied to other nondelegation challenges." Skinner v. Mid­
America Pipeline Co., 490 U.S. 212 (1989).
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tion, the Act would have violated the delegation
doctrine. (Following the Supreme Court's lead, a
court later remanded OSHA's "lockout/tagout" rule
because it believed that the agency had construed a
separate provision of the Act so broadly as to raise a
delegation doctrine problem. International Union,
UAW v. OSHA, 938 F.2d 1310 (D.C.Cir.1991).
OSHA then adopted a narrower interpretation of
the provision, and the court affirmed. International
Union, UAW v. OSHA, 37 F.3d 665 (D.C.Cir.1994).)

2. Procedural Safeguards. The Meat Cutters
case was not the first to suggest that procedural
safeguards to assure fair, informed decisionmaking
can be crucial to the validity of a possibly overbroad
delegation. In the Schechter and Panama Refining
decisions, the Court placed considerable emphasis
on the fact that the statutes did not require the
agency to use fair and open administrative proce­
dures. This theme was also reflected in the Carter
Coal case. Where governmental power has been
delegated to a private group, some members of the
industry may attempt to use this grant of authority
to harm or exclude their competitors. Thus, the
absence of an impartial decisionmaker may be fatal
under the delegation doctrine, just as it may also
violate the due process clause. See pp. 227-30 infra.

The Meat Cutters decision expanded the range of
procedural safeguards that are considered relevant
to the delegation question. In contrast to earlier
cases like Schechter, the Meat Cutters opinion did
not assume that trial-type hearings were required.
But it did warn the agency of "an on-going require-
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ment of intelligible administrative policy." Develop­
ment of administrative standards would minimize
the risks of inadequate notice to the regulated, or of
inconsistent and arbitrary decisionmaking in partic­
ular cases. Finally, the availability of judicial review
meant that administrative standards could be tested
for rationality and compliance with the congression­
al intent, and that the agency's consistency in inter­
preting and applying those standards in particular
cases could be checked.

The notion that the availability of judicial review
can help sustain a delegation also played a role, at
least implicitly, in the Court's decision in Touby v.
United States, 500 U.S. 160 (1991). Under a 1984
amendment to the Controlled Substances Act, the
Attorney General could summarily issue a "tempo­
rary scheduling order" imposing strict regulatory
controls on newly invented "designer drugs." In a
prosecution of a drug manufacturer for violating
such an order, the defendant argued that the stat­
ute was an invalid delegation, in part because the
act provided that a temporary scheduling order "is
not subject to judicial review." The Court parried
this argument by holding that the act's seemingly
absolute bar to judicial review referred only to
preenforcement challenges to scheduling orders; an
individual facing criminal charges could still attack
the validity of such an order as a defense to prose­
cution. By adopting this somewhat strained statuto­
ry interpretation, the Court seemed to acknowledge
that a more literal reading of the act might indeed
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have raised serious doubts about the constitutional­
ity of the Attorney General's powers.

3. Conclusion. The Meat Cutters approach, in
which a reviewing court considers the entire range
of procedural and substantive limits on agency au­
thority and construes the statute to minimize dele­
gation problems, is an effort to reconcile a broad
range of conflicting concerns. The delegation doc­
trine raises sensitive questions about the relation­
ships among the three co-equal branches of govern­
ment. Ever since the Supreme Court asserted the
power to declare legislation unconstitutional in
Marbury v. Madison, 5 U.S. (1 Cranch) 137 (1803),
the exercise of this power has involved at least a
potential conflict between the judiciary and the
political branches. At times, this potential has esca­
lated into actual confrontations. Perhaps the most
familiar example is President Franklin Roosevelt's
plan to "pack" the Supreme Court as a means of
overcoming the obstacles to New Deal legislation
that were created by decisions like Schechter and
Panama Refining. A judicial holding that a delega­
tion is unconstitutional invites a similar confronta­
tion, for it may require radical restructuring or
even abandonment of the entire program. Statutory
interpretations or judicial directives that the agen­
cies improve their procedures are less disruptive
and more easily correctable if the court has misread
the will of the Congress.

The contemporary emphasis on controlling discre­
tion at the agency level, rather than striking down
entire regulatory programs under the delegation



28 DELEGATION OF AUTHORITY Ch. 1

doctrine, also represents an effort to accommodate
the needs of a complex modern economy. Rigid
insistence on the legislative specification of detailed
standards is thought to be unsound and unwork­
able. For many regulatory problems, the legislature
can neither foresee what actions the agency should
take, nor constantly revise the statutory mandate as
conditions change. Even when the policy alterna­
tives are reasonably clear, an attempt to write high­
ly detailed standards in the legislature may delay
the passage of desired legislation, or jeopardize its
chances for enactment. The delegation doctrine re­
mains available to use in truly extreme cases. For
the present, however, the more immediate-and
more pragmatic-task for Administrative Law is to
evaluate and further refine the doctrines and tech­
niques for making bureaucratic power accountable,
without destroying the effectiveness of those admin­
istrative agencies considered necessary.

E. DELEGATION OF JUDICIAL
POWER

The discussion thus far has concerned delegation
of legislative power. A distinct question is the ex­
tent to which Congress may grant an agency judi­
cial power, i.e., the power to adjudicate controver­
sies between individual litigants. A strict reading of
Article III of the Constitution would foreclose this
option, because it provides that the "judicial Power
of the United States" shall be exercised by judges
with lifetime tenure and salary protection.



Ch.l DELEGATION OF AUTHORITY 29

The propriety of using administrative agencies to
adjudicate was long considered settled by Crowell v.
Benson, 285 U.S. 22 (1932), which allowed an agen­
cy to resolve workers' compensation claims brought
by maritime workers. The Court recognized that
the case involved "private rights," i.e., rights be­
tween private parties, and thus closely resembled
cases traditionally heard in ArticleIII courts. Nev­
ertheless, the Court saw no objection to administra­
tive adjudication, so long as Congress permitted full
judicial review of the agency's legal conclusions and
deferential judicial review of its fact findings." The
Court indicated that Article III was even less of a
constraint in controversies involving "public
rights," i.e., rights between a private party and the
government.

In 1982, however, the Court raised doubts about
the survival of Crowell's permissiveness when it
held unconstitutional the system of bankruptcy
courts that Congress had established in 1978.
Northern Pipeline Construction Co. v. Marathon
Pipe Line Co., 458 U.S. 50 (1982). Although there
was no opinion for the Court, the prevailing Jus­
tices expressed concern that Congress had autho­
rized the bankruptcy judges to adjudicate a wide
range of private rights questions, including rights

2. The Court insisted, however, that there must be de novo
judicial review of certain "jurisdictional facts." Later cases have
never extended this perplexing holding, and seven Justices pro­
nounced it dead in the Northern Pipeline case discussed just
below. A related notion, that courts must be allowed to review de
novo the fact findings on which a constitutional right depends,
may have more vitality today. See p. 104 infra.
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that derived from state law rather than from Con­
gress itself. Northern Pipeline was widely regarded
as potentially applicable to administrative agencies
as well as specialized courts.

But subsequent cases have removed many of
these apprehensions. First, the Court upheld the
EPA's use of an arbitrator to decide how much one
pesticide manufacturer should pay another for us­
ing the latter's research data in a registration pro­
ceeding under the Federal Insecticide, Fungicide
and Rodenticide Act. Thomas v. Union Carbide
Agric. Products Co., 473 U.S. 568 (1985). Although
this was in one sense a private rights case, the
Court considered the distinction between public and
private rights unhelpful. Instead, it stressed that
Congress must have the flexibility to adopt innova­
.tive procedures to implement a complex regulatory
scheme. Furthermore, the manufacturer that would
be making the payment had in effect consented to
the use of arbitration; and the Act provided for
judicial review of the arbitrator's decision for fraud,
misconduct, misrepresentation, or constitutional er­
ror. Later, the Court sustained the jurisdiction of
the Commodities Futures Trading Commission to
resolve a dispute between a commodities broker and
his customer, including a counterclaim based on
state law. CFTC v. Schor, 478 U.S. 833 (1986).
Again the Court emphasized that the private nature
of the claims should not prevent the Court from
weighing a number of factors in deciding whether
Congress had fatally compromised the independence
of the judiciary. Given that the parties had volun-
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tarily chosen to litigate their claims before the
CFTC rather than in court, that traditional judicial
review was available, and that the CFTC's jurisdic­
tion over private rights was strictly limited to what
Congress believed necessary to make the regulatory
scheme effective, there was no reason to invalidate
this minor transfer of Article III business.

Thus, Congress's power to delegate judicial power
to agencies seems fairly secure. Nearly all adminis­
trative cases involve "public rights," which are uni­
versally considered appropriate for agency adjudica­
tion; and even though the Court has declined to
embrace any bright line rules for private rights
cases, Northern Pipeline increasingly appears to
have little relevance to the administrative state.
Similarly, the Seventh Amendment right to jury
trial is no bar to administrative adjudication, at
least in "public rights" cases. Atlas Roofing Co. v.
OSHRC, 430 U.S. 442 (1977). Indeed, when the
Court upheld a creditor's right to jury trial in a
bankruptcy trustee's suit to recover a fraudulent
conveyance, it was careful to reaffirm that an ad­
m,inistrative agency may adjudicate a dispute be­
tween private citizens if the claim is "closely inter­
twined with a federal regulatory program Congress
has power to enact." Granfinanciera, S.A. v. Nord­
berg, 492 U.S. 33 (1989). But cf. Tull v. United
States, 481 U.S. 412 (1987) (when government
brings penalty action in court, jury determines de­
fendant's liability).

If anything, the Court may have become too per­
missive: Thomas has disturbed some commentators,
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because the parties were allowed less judicial review
than is customarily available against administrative
agencies. But in any event, the current doctrine on
delegation of judicial power, which avoids flat prohi­
bitions and focuses on the net effect of a variety of
factors, is broadly similar to the Meat Cutters ap­
proach, as well as to the balancing approach fOUIid
in some of the separation of powers cases that will
be examined in the next chapter.

F. THE DELEGATION DOCTRINE
IN THE STATES

Since many state constitutions are based on the
principle of separation of powers and provide for
due process of law, delegation questions also arise
at the state level. As might be expected, the delega­
tion doctrine that has evolved in the states is more
variable than the current federal law on the subject.
Some states-a relatively large proportion, judging
from the reported cases-still adhere to a relatively
stringent version of the doctrine and require that
statutes contain detailed standards confining agen­
cy discretion. See, e.g., People v. Tibbitts, 56 Ill.2d
56, 305 N.E.2d 152 (1973). Some state courts have
also been readier than federal courts to rely on
delegation doctrine themes in holding that adminis­
trative regulations exceed the power granted to the
relevant agency by the legislature. See Boreali v.
Axelrod, 71 N.Y.2d 1, 523 N.Y.S.2d 464, 517 N.E.2d
1350 (1987) (overturning health council's regula­
tions limiting smoking in public places, in part
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because legislature had articulated no policies to
guide the agency on that subject).

One reason for this divergence between the state
and federal approaches may be the fact that the
scope of administrative regulation has increased
much more rapidly in the federal government than
in the states in recent decades. As a result, the
federal courts may be more sensitive to the need for
broad delegations than their state counterparts. An­
other reason might be the kinds of regulatory activ­
ities undertaken by the states. A large part of state
regulation consists of occupational licensing. The
fairness of these licensing programs is often sus­
pect, particularly when the regulatory board is do­
minated by members of the regulated industry. As
in the Carter Coal case, due process concerns be­
come more compelling when the administrative pro­
cess is controlled by private individuals who might
use government power to protect themselves from
competition, rather than to protect the public from
incompetent practitioners. See, e.g., Allen v. Califor­
nia Board of Barber Examiners, 25 Cal.App.3d
r014, 102 Cal.Rptr. 368 (1972).

At the other extreme from the states which still
adhere to the standards doctrine are a few that
place little or no emphasis on statutory standards as
such. This latter approach is illustrated by Sun Ray
Drive-In Dairy, Inc. v. Oregon Liquor Control
Comm'n, 16 Or.App. 63, 517 P.2d 289 (1973). The
court in that case reversed an administrative order
refusing to treat a convenience store as a "grocery
store" eligible for a liquor license. It remanded the



34 DELEGATION OF AUTHORITY Ch. 1

case to the Commission with a directive not to act
on the petitioner's application until the agency had
adopted general rules giving content to the vague
statutory standard. The Sun Ray decision follows
the federal pattern of tolerating broad delegations
but insisting on safeguards. Here, as in Meat Cut­
ters, the court reasoned that the development of
administrative standards through rulemaking
would ensure fair notice to applicants of what they
must prove, would promote consistent application of
the law, and would facilitate legislative and judicial
oversight.



CHAPTER II

POLITICAL CONTROLS OVER
AGENCY ACTION

In a constitutional democracy, government insti­
tutions which set and enforce public policy must be
politically accountable to the electorate. When the
legislature delegates broad lawmaking powers to an
administrative agency, the popular control provided
by direct election of decisionmakers is absent. How­
ever, this does not mean that administrative agen­
cies are free from political accountability. In many
areas, policy oversight by elected officials in the
legislature or the executive branch is a more impor­
tant check on agency power than judicial review.

Formally, agencies are dependent upon the legis­
lature and the executive for their budgets and their
operating authority. If an agency loses the support
of these bodies or oversteps the bounds of political
acceptability, it may be subjected to radical restruc­
turing. During the 1970's the Atomic Energy Com­
mission came under intense criticism for overem­
phasizing the promotion of nuclear power while
underemphasizing safety and environmental protec­
tion. The political branches responded by transfer­
ring the AEC's promotional functions to the new
Department of Energy, and by reconstituting the

35
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agency as the Nuclear Regulatory Commission,
whose functions are solely regulatory.

Another important form of political control over
the agencies is a statutory directive to change their
traditional ways of making decisions, either by us­
ing different procedures or by taking account of
new values and interests. The National Environ­
mental Policy Act of 1969,42 U.S.C.A. §§ 4321-61,
is one of the clearest examples of significant sub­
stantive change in the agencies' mandates: for the
first time, it forced all federal agencies to consider
the environmental impacts of their major decisions.
Similarly, the Regulatory Flexibility Act, 5 U.S.C.A.
§§ 601-12, requires agencies to study the economic
effects of their regulations on small businesses and
to consider ways to minimize those effects. And the
Unfunded Mandates Reform Act of 1995, 2 U.S.C.A.
§§ 1501-71, provides that any agency rule that will
impose high compliance costs on other governmen­
tal units or the private sector must be accompanied
by an extensive analysis of the rule's economic
effects. The agency must consider alternative regu­
latory approaches and must adopt the least burden­
some alternative that meets the objectives of the
rule, or else explain why it did not. Id. §§ 1532,
1535.

While there are numerous examples of legisla­
tures and chief executives taking formal action to
bring regulatory policy into accord with changing
political realities, the network of less formal and
less visible political "oversight" mechanisms is
probably more important in the day-to-day func-
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tioning of the administrative process. There are
numerous procedures and practices which bring the
activities of the agencies to the attention of elected
officials and their staffs, and in most regulatory
settings the continuing dialogue which results from
this process is an important determinant of public
policy. Here, the role of law and legal rules has been
to channel this interaction within limited bound­
aries-for example, by restricting ex parte con­
tacts-rather than to determine final results.

Another significant dimension of agency account­
ability is the political acceptance of administrative
policy among those who will be affected or regulat­
ed. Public dissatisfaction not only triggers the
oversight of the political branches; it also may de­
termine the practical effectiveness of an entire reg­
ulatory program. The Internal Revenue Service
would require a much larger staff, and a much
different approach to enforcement, if it could not
count on a substantial measure of honest self-re­
porting and voluntary compliance among taxpay­
ers. Thus, an accurate understanding of the meth­
ods used to assure the control and accountability
of administrative agencies must begin with an ap­
preciation of the political environment within
which the agencies function.

In considering the mechanisms for assuring polit­
ical control over agency policy, it is useful to keep in
mind some basic differences between judicial and
political methods for making regulatory bureaucra­
cies accountable. Judicial review seeks to assure
that agency action is consistent with the will of the
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political branches, as that will is expressed in con­
stitutional mandates or properly enacted statutes.
Political oversight is not limited to these formal
directives; a newly elected President, for example, is
expected to bring new people and new policies into
the regulatory process, even if the basic statutes
remain the same. Moreover, judicial review usually
is based on the premise that agency actions are
reasoned decisions which result from a process of
finding facts and applying generally accepted princi­
ples to them. Courts cannot easily review decisions
that are the result of bargaining, or compromise, or
pure policy choice. Compromise and choice among
competing values are the essence of the political
process, and for these kinds of issues, political
methods for making and legitimizing decisions are
essential. The difficulty in the administrative pro­
cess is that agency decisions range across the spec­
trum, from pure policy choice to reasoned applica­
tion of settled principles, with most of them falling
somewhere in between. Thus, there is often conflict
over the proper scope of judicial and political ac­
countability.

A. LEGISLATIVE OVERSIGHT
BY FORMAL ACTION

Although the modern delegation doctrine puts
few limits on the legislature's ability to grant broad
powers to administrative agencies, Congress can
always revoke or narrow the authority it has grant­
ed through subsequent legislation. At times, Con-
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gress moves quickly and explicitly to reverse or
postpone a controversial agency action. When large
numbers of consumers complained to their congres­
sional representatives about the National Highway
Traffic Safety Administration's automobile seat belt
"interlock" rule, the legislature promptly amended
the agency's organic act to provide that NHTSA
safety standards could not require belt systems
which prevented the car from starting or sounded a
continuous buzzer when seat belts were unfastened.
15 U.S.C.A. § 1410b. Similarly, the Food and Drug
Administration's attempts to ban the only approved
artificial sweetener, saccharin, aroused such strong
popular opposition that the Congress imposed a
moratorium on regulatory action, and substituted a
warning label for products containing the chemical.
91 Stat. 1451 (1977).

During the 1970's, many members of Congress
began to feel that the normal process of legislation
was too cumbersome for effective control of admin­
istrative action. The solution they favored was in­
creased reliance on an old device: the so-called
"Iegislative veto." These provisions took a variety of
forms, but most of them directed agencies to trans­
mit final administrative rules to the Congress for
review before they became effective. The vote of two
chambers, or sometimes only one (or even a com­
mittee or a committee chairman) would be enough
to kill the rule.

Just as this approach to regulatory reform was
gathering speed, the Supreme Court dealt it a fatal
blow in INS v. Chadha, 462 U.S. 919 (1983). Under
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the Immigration and Nationality Act, a decision by
the Attorney General suspending deportation of an
alien could be nullified by vote of either House of
Congress. When the House of Representatives exer­
cised this power in Chadha's case, he brought suit.
The Supreme Court held that this "one-house veto"
scheme violated Art. I, § 7, of the Constitution.
Under that section, no legislation can be valid un­
less it is passed by both houses of Congress and
signed by the President (or, if he vetoes it, repassed
by two-thirds of each house). The House's veto
should be presumed to be an exercise of legislative
power, the Court explained, and thus the Art. I, § 7
requirements applied. The veto's "legislative pur­
pose and effect" was all the more clear, according to
the Court, because it was intended to have the force
of law and to affect Chadha's legal rights. Chadha
appeared to invalidate all of the nearly 200 legisla­
tive veto devices that were then on the books. That
implication was underscored two weeks later, when
the Court summarily upheld challenges to two other
legislative vetoes, involving rulemaking by the Fed­
eral Trade Commission and the Federal Energy
Regulatory Commission.

The Chadha opinion has been severely criticized
as formalistic. Commentators have questioned the
Court's premise that Congress can act only in a
legislative capacity. It was not self-evident that the
procedural requirements of Art. I, § 7 were applica­
ble to a congressional device-s-created by a duly
enacted statute-that was only intended to con­
strain the executive branch's use of delegated au-
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thority. And although the Court assumed that the
legislative veto had altered Chadha's rights, it
would have been equally logical to conclude that his
rights were at all times contingent on the nonoccur­
rence of a legislative veto. A more practical analysis,
it is argued, would have paid more attention to the
need of the people's representatives to exert more
control over policymaking by the unelected bureau­
cracy.

The ruling may appear in a more sympathetic
light, however, if one assumes that the Court was
motivated by functional concerns. Prior studies of
the legislative veto had suggested that it tended to
bring out some of the less admirable aspects of
congressional decisionmaking. The abbreviated pro­
cedure and the purely negative character of the vote
seemed to encourage Congress to override well­
considered agency decisions thoughtlessly-as ap­
parently happened in Chadha's case---or on the
basis of lobbyists' influence rather than delibera­
tion. Moreover, since agencies issue far too many
rules for the entire legislature to review in a mean­
ingful fashion, the legislative veto actually tended to
reinforce the power of oversight committees and
their staffs, which themselves are often unrepre­
sentative of Congress as a whole.

Some of these criticisms of the legislative veto
may soon be put to the test once again, because in
1996 Congress adopted a broad scheme for legisla­
tive review of agency rules, known as the Congres­
sional Review Act, 5 U.S.C.A. §§ 801-08. With very
limited exceptions, this scheme requires agencies to
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submit all newly issued rules to Congress before
they can take effect. Congress then has the option
of using expedited procedures to adopt a joint reso­
lution to disapprove the rule. The constitutional
objection that proved decisive in Chadha will pre­
sumably not invalidate this system, because a joint
resolution is enacted through the same constitution­
al formalities as are required for a statute. Never­
theless, the 1996 Act can be expected to make the
rulemaking process more unwieldy in certain ways.
It will prevent "major rules" (those which impose
the most significant costs on the economy) from
going into effect until sixty days after their submis­
sion to Congress-and rules submitted near the end
of a congressional session will be delayed even long­
er. The law also states that when a rule is disap­
proved by joint resolution, it "shall be treated as
though such rule had never taken effect," id.
§ SOl(£); this provision could cause hardships for
citizens who relied on a rule while it was in effect.
It remains to be seen whether these and other
practical drawbacks of the 1996 legislation will be
outweighed by the benefits of strengthened over­
sight of the rulemaking process by popularly elected
legislators.

Regulatory "reform" aside, much congressional
review of agency actions occurs as part of the rou­
tine legislative process. Indeed, since Congress re­
tains the power of the purse, it has ample opportu­
nity to influence implementation of regulatory
statutes when it can muster the will. There are
two required stages for Congressional approval of
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agency funding. First, there must be a legislative
authorization for appropriations, which is usually
contained in the basic delegation of power to the
agency. The authorization for a particular program
may expire after a fixed period of years, or it may
be permanent. Similarly, it may set a ceiling on fu­
ture appropriations, or permit the appropriation of
such sums as are necessary to carry out the pur­
poses of the statute. For example, when the Feder­
al Trade Commission instituted a series of sweep­
ing consumer protection proposals which many
members of Congress believed were unnecessary or
ill conceived, the legislature used its budgetary
powers to prohibit the FTC from taking final ac­
tion on the pending rules until new statutory con­
trols on the agency's authority could be enacted.
See FTC Improvements Act of 1980, 94 Stat. 374
(1980), amending 15 U.S.C.A. § 41 et seq. On the
other hand, when the Environmental Protection
Agency came under political attack for being too
lenient with those responsible for toxic waste
dumps, Congress responded with numerous "ham­
mer" provisions, requiring the agency to ban cer­
tain practices or impose specified performance
standards by a fixed date unless it could find that
the statutory limits were unnecessary to protect
health or the environment. Hazardous and Solid
Waste Amendments of 1984, 98 Stat. 3221 (1984).

More commonly, funding controls are imposed in
the annual appropriations process. Each year, agen­
cies must submit budget requests which are re­
viewed by the President (acting through the Office
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of Management and Budget) and are transmitted to
the appropriations committees of the House and
Senate. These committees then hold hearings and
report bills allocating funds among the various
agencies and programs, which must be voted on by
both houses of Congress. Generally, the appropria­
tions committees are responsible for "fiscal" over­
sight of agency spending, while the authorizing
committees are primarily concerned with "legisla­
tive" oversight or substantive policy. In practice,
however, the two functions tend to overlap, and
appropriations measures can become vehicles for
legislative intervention into highly specific areas of
regulatory policy. In 1990, for example, Congress
used an appropriations act to modify, on a tempo­
rary basis, the applicability of several environmen­
tal statutes to thirteen specific forests in the Pacific
Northwest, so that the Interior Department would
be free to allow logging there despite possible harm
to spotted owls that inhabited the forests. The
Supreme Court upheld the provision, rejecting envi­
ronmentalists' claims that the law intruded on the
courts' powers by interfering with ongoing litigation
over the future of the forests. Robertson v. Seattle
Audubon Society, 503 U.S. 429 (1992).

Circumscribing this wide sphere of oversight ac­
tivity, however, are separation of powers principles
such as those animating the Chadha decision. The
Supreme Court reaffirmed its commitment to those
principles in Metropolitan Wash. Airports Auth. v.
Citizens for the Abatement of Aircraft Noise, 501
U.S. 252 (1991). There the Court held unconstitu-
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tional a statutory scheme in which administrative
decisions regarding management of the airports in
the District of Columbia area could be vetoed by an
oversight board staffed by members of the House
and Senate transportation committees. According to
the Court, the Board had to be seen as an agent of
Congress itself. It made no difference whether the
board's functions were characterized as "legisla­
tive" (in which case the formalities of bicameralism
and presentment to the President would be essen­
tial) or "executive" (in which case Congress could
not perform them at all). It appears, then, that the
weakest aspect of Chadha's analysis-the Court's
reliance on abstract labels such as "legislative" and
"executive"-has now been superseded by a fairly
simple constitutional principle: When Congress
wants to take legally effective action, it must utilize
the full enactment process of Art. I, § 7.

B. INFORMAL LEGISLATIVE
OVERSIGHT

.In addition to its formal legislating and funding
powers, Congress has broad authority to investigate
implementation of statutory programs and to ex­
pose corrupt or ineffective administration. Primary
responsibility for investigating the efficiency and
effectiveness of the administrative agencies is
lodged in the House and Senate Government Opera­
tions committees, but any committee which has
jurisdiction over some aspect of the agency's pro­
gram may conduct investigations. By mobilizing
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public and political pressure on the agency, and by
raising the threat of future legislation, investigative
oversight can greatly affect agency behavior.

Congressional demands for information can often
come into conflict with the executive branch's inter­
est in the confidentiality of its internal delibera­
tions. The doctrine of executive privilege, which has
roots in the Constitution, gives agencies a limited
right to withhold information for this reason. See
generally United States v. Nixon, 418 U.S. 683
(1974). However, the scope of the privilege is ill­
defined, because disputes over executive privilege
are ordinarily resolved through political compro­
mise rather than court litigation.

To facilitate the oversight process, Congress nor­
mally requires agencies to report back periodically
on their activities. Agency reports to the Congress
may be limited to a particular function, or they may
range more broadly over a variety of activities and
programs. Most reports are submitted on an annual
basis, but occasionally the Congress will request a
special report. Agencies may also submit special
reports to Congress on their own initiative, particu­
larly if the agency needs additional legislative au­
thority to deal with a particular problem.

There are also several permanent organizations
which Congress has created to assist its own legisla­
tive and oversight responsibilities. Congressional
support agencies like the Congressional Research
Service or the Office of Technology Assessment may
conduct studies of agency activities. These studies
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can trigger more formal oversight mechanisms, or
induce the agencies to modify their practices. The
support agency which is most influential in the
legislative oversight process is the General Account­
ing Office, headed by the Comptroller General. The
GAO was originally created to conduct financial
audits of the agencies' use of public funds, but in
recent years it has taken on considerable responsi­
bility for program review and evaluation. The Su­
preme Court made clear in Bowsher v. Synar, 478
U.S. 714 (1986), that there are limits beyond which
the GAO may not go if it is to avoid infringing on
the constitutional powers of the executive branch.
See pp. 59-61 infra. However, the location of those
limits remains unsettled. See Ameron, Inc. v. U.S.
Army Corps of Eng'rs, 809 F.2d 979 (3d Cir.1986)
(upholding constitutionality of Comptroller Gener­
al's authority to delay performance of defense pro­
curement contract, pending GAO scrutiny of its
propriety), cert. dismissed, 488 U.S. 918 (1988).

Another method by which the legislature influ­
ences agency activities is through the institution of
congressional "casework," which is the general
name given to legislators' attempts to assist their
constituents in dealing with the bureaucracy. Ideal­
ly, congressional casework puts the legislator in the
role of an "ombudsman" checking up on the quality
of administration and helping citizens to obtain fair
treatment from the agencies. It can also help the
representatives identify problem areas which are
appropriate for oversight hearings or statutory cor­
rection. In its less-than-ideal manifestations, howev-
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er, casework can become an attempt by a legislator
to pressure the bureaucrats into making an improp­
er decision in favor of a constituent, or a means of
rewarding campaign contributors (as illustrated by
the Keating Five ethics scandal of the early 1990's),
or a paper shuffle in which the citizen's complaint
is simply "bucked" back to the agency topped by a
form letter from the congressman.

Since legislative oversight is basically political in
nature, and often operates through pressure or bar­
gaining, it may come into conflict with legal or
constitutional requirements for agency decision­
making. This is particularly true in formal acljudica­
tions, where an agency passes upon the legality of
private conduct in a trial-type setting. In Pillsbury
Co. v. FTC, 354 F.2d 952 (5th Cir.1966), the com­
missioners of the Federal Trade Commission were
subjected to prolonged and hostile questioning by
congressional oversight committees regarding a le­
gal interpretation they had issued in an interlocu­
tory order during a pending adjudication. The court
held that this intrusion into the agency's decision­
making process had deprived the respondent of a
fair adjudication. Even when the decision is not
made in so formal a fashion, however, some kinds of
congressional oversight may be improper. The
"Three Sisters Bridge" case, D.C. Federation of
Civic Ass'ns v. Volpe, 459 F.2d 1231 (D.C.Cir.1971),
cert. denied, 405 U.S. 1030 (1972), is an example of
legal limits on political intervention. There, the
powerful chairman of a House appropriations com­
mittee brought pressure to bear on the Secretary of
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Transportation to grant approval of a controversial
bridge construction project. The court concluded
that the Secretary's consideration of this pressure
in making his decision was grounds for reversal. In
its basic grant of authority to the Secretary, the
Congress as a whole had directed him to consider
the project "on its merits" and to make a reasoned
analysis of the facts. Thus, political pressures were
technically irrelevant to that kind of decision; over­
sight activities by one congressman or one commit­
tee could not override the will of the Congress as a
whole, as expressed in the underlying legislation. In
Sierra Club v. Costle, 657 F.2d 298 (D.C.Cir.1981),
however, the court distinguished D.C. Federation. A
Senator from a coal mining state had forcefully
expressed his constituents' concerns to the EPA
during a rulemaking proceeding to set limits on
emissions from coal-fired power plants. Since there
was no hard evidence that the Senator had brought
irrelevant considerations into the deliberations, and
since rulemaking is by its nature a political process,
the EPA rules were upheld.

C. CONTROL OVER PERSONNEL

1. APPOINTMENT OF OFFICERS

Like the Congress, the President has a variety of
powers and techniques he can use to oversee and
influence the operations of administrative agencies.
One of the President's most important instruments
of control, at least potentially, is his power to ap­
point federal officers. The Appointments Clause of
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the Constitution (Art. II, § 2, cl. 2) contains some
fairly specific guidance on the staffing of federal
administrative agencies. It provides that the Presi­
dent generally appoints all "Officers of the United
States," with the advice and consent of the Senate.
For the most part, Presidents have not made ve~

effective use of the appointment power to shape
policy. It is generally agreed, however, that Presi­
dent Reagan was able to bring about significant
policy changes by appointing agency heads who
shared his objective of reducing the burdens of
regulation on business.

Congress tested the limits of the Appointments
Clause in 1974 when it passed a statute creating the
Federal Election Commission. The statute required
that four of the FEC's six voting members would be
appointed by the Speaker of the House and the
President pro tempore of the Senate. The Supreme
Court struck down this legislation in Buckley v.
Valeo, 424 U.S. 1, 118-43 (1976). The Court ex­
plained that the constitutional term "Officers of the
United States," identifying those officeholders who
must be chosen pursuant to the Appointments
Clause, includes all appointees exercising significant
authority pursuant to the laws of the United States,
such as rulemaking, adjudication, or enforcement
functions. Thus the FEC, a typical agency wielding
all of those powers, was clearly covered by the
clause.' The Court noted, however, that it would

1. Still unresolved is whether separation of powers principles
also prevent Congress from placing its own agents on the FEC as
nonvoting ex officio members. See FEC v. NRA Political Victory
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have reached a different result if the FEC had
merely been assigned powers of an investigative and
informative nature. (The Civil Rights Commission
is an example of such an agency; some of its mem­
bers are chosen by the President and some by
Congress.)

A significant limitation on the President's ap­
pointment power is found in a proviso to the Ap­
pointments Clause itself: "Congress may by Law
vest the Appointment of such inferior Officers, as
they think proper, in the President alone, in the
Courts of Law, or in the Heads of Departments."
This proviso came into play in a celebrated case
concerning the constitutionality of the Ethics in
Government Act. The Act authorizes a federal court
of appeals to appoint a special prosecutor, or "inde­
pendent counsel," to investigate allegations of crim­
inal wrongdoing by high officials of the Executive
Branch. The Court upheld the statute, finding that
the independent counsel was an "inferior Officer"
and thus could properly be appointed by one of the
"Courts of Law," rather than by the President.
Morrison v. Olson, 487 U.S. 654 (1988). Without
laying down any general test for identifying an
inferior officer, the Court concluded that the inde­
pendent counsel fell within that category because
she was removable by the Attorney General (al­
though only under strictly limited conditions) and
because her duties were limited to handling a single
case and would terminate at the end of that case.
Fund, 6 F.3d 821 (D.C.Cir.1993) (holding this arrangement un­
constitutional), cert. dismissed, 513 U.S. 88 (1994).
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The Court indicated that, in some situations, judi­
cial appointment of an executive officer would cre­
ate a fatal "incongruity"-for example, if a court
were charged with appointing officials in the Agri­
culture Department. But the Act was not vulnerable
on that ground, because courts have appointed pros­
ecutors in various circumstancds for many years.
The Court's concern about avoiding "incongruity"
suggests that Morrison was not intended to cast
doubt on the President's exclusive right to appoint
most agency heads and high ranking policymakers.

When an agency hires someone to become a mere
"employee," who will not wield "significant author­
ity" under federal law, his appointment need not
comply with the Appointments Clause at all. The
scope of this limitation was at issue in Freytag v.
Commissioner, 501 U.S. 868 (1991). That case in­
volved a challenge to the appointment authority of
the chief judge of the Tax Court, an administrative
tribunal specializing in tax disputes. A statute em­
powered the chief judge to appoint "special trial
judges," who usually act as adjuncts to the regular
judges of the court but also adjudicate a few classes
of cases themselves. The Supreme Court found that
the special trial judges were "inferior officers," not
employees, and thus had to be appointed pursuant
to Article II. The Court went on to uphold the chief
judge's appointment power, reasoning that the Tax
Court is one of the "Courts of Law" mentioned in
the Appointments Clause. At the same time, howev­
er, the Court insisted that the chief judge could not
be classified as head of a "Department" for pur-
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poses of the Clause, because that term applies only
to "executive divisions like the Cabinet-level depart­
ments." In short, even though the constitutional
challenge in Freytag failed, the reasoning of the
case indicates that the Court remains seriously con­
cerned about the possibility of excessive diffusion of
the appointment power.

2. REMOVAL OF OFFICERS

Except in the clauses dealing with impeachment,
the Constitution does not address the circumstances
under which agency personnel may be removed
from office. There is, however, a substantial case
law on this subject, applying generalized separation
of powers notions. Indeed, these cases are the
source of one of the central puzzles of administra­
tive law: the concept of the "independent agency."
Independent agencies tend to be multimember
boards and commissions, such as the SEC, FCC,
and NLRB. A major difference between these agen­
cies and the "executive agencies" (a category that
includes the familiar Cabinet departments) is that
the heads of independent agencies do not serve "at
the pleasure of the President." Their governing
statutes may provide, for example, that commission­
ers are appointed for a fixed period of years which
does not correspond with the President's term of
office. There may also be statutory provisions pro­
tecting the commissioners from arbitrary removal
during their terms of office.

The paradox inherent in this situation is easy to
state. The independent agencies perform functions
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that one would normally associate with the execu­
tive branch, yet they are not under the full control
of the President, in whom Article II of the Constitu­
tion vests "the executive Power." On the other
hand, if they are not part of the executive branch,
there seems to be no constitutional basis for them
to exist at all. Thus, independent agencies are some­
times described as "arms of Congress" or as mem­
bers of a "headless fourth branch."

For a long time, two cases dominated discussion
of these matters. The first, involving the dismissal
of a postmaster at a time when the Post Office was
still a Cabinet department, suggested that Congress
could not limit the President's removal power with­
out violating Article II. Myers v. United States, 272
U.S. 52 (1926). The Court reasoned that the Presi­
dent needed the power to fire any public officer at
will if he was to fulfill his constitutional duty to
"take Care that the Laws be faithfully executed."
However, a decade later the Court limited Myers.
The issue came to a head when President Roosevelt
sought to remove a chairman of the Federal Trade
Commission who was unsympathetic to some of the
New Deal programs that the FTC was responsible
for administering. The statute provided that FTC
commissioners were to serve for a fixed term of
years, and that they could be removed during their
term only for "inefficiency, neglect of duty, or mal­
feasance in office." The President did not claim that
the recalcitrant chairman was guilty of any of these
offenses; he simply wanted to change the policy
direction of the agency. When the discharged chair-
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man brought suit to challenge the legality of his
removal, the Supreme Court held that the statutory
removal-for-cause provision was a constitutionally
proper limit on the President's removal power.
Humphrey's Executor (Rathbun) v. United States,
295 U.S. 602 (1935). The Court distinguished Myers
as a case involving a "purely executive" officer. As
such, it did not apply to officers of the FTC, which
"occupies no place in the executive department"
and "acts in part quasi-legislatively and in part
quasi-judicially.' ,

The Court's desire to shield "quasi-judicial" offi­
cers from executive domination has obvious appeal.
Adjudication of individual disputes is often thought
to call for independent, apolitical judgment. The
Court relied on this rationale in Wiener v, United
States, 357 U.S. 349 (1958), to prevent a member of
the War Claims Commission from being dismissed
without cause. The Wiener holding was striking
because the statute said nothing about removal of
commissioners. Because the commissioners were ex­
pected to "adjudicate according to law," the Court
felt that it could infer a congressional desire to
protect them from arbitrary removal.

Other aspects of the Humphrey's Executor rea­
soning, however, have been roundly criticized in
subsequent years. To the extent that an agency
exercises "quasi-legislative" or policymaking pow­
ers, a substantial measure of political responsive­
ness and accountability to elected officials seems
highly desirable. More fundamentally, it is not pos­
sible to pigeonhole functions as neatly as the Court
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seemed to assume. As the delegation cases illus­
trate, there is considerable overlap between "quasi­
legislative" and "executive" power, and no good
way to draw the line. In practice, scholars have
found no consistent difference separating the work
of the independent commissions from that of the
Cabinet departments.

The Court explicitly abandoned the analysis of
Humphrey's Executor in 1988, when it decided Mor­
rison v. Olson, 487 U.S. 654 (1988), discussed at pp.
51-52 supra. The Court recognized that the duties
of the independent counsel were clearly "executive"
in nature. Nevertheless, the Court upheld the provi­
sion in the Ethics in Government Act allowing the
independent counsel to be removed only for "good
cause." The proper inquiry, the Court said, was
whether removal restrictions "impede the Presi­
dent's ability to perform his constitutional duty."
The good cause standard in the Act did not consti­
tute such an impediment, especially in light of the
limited nature of the independent counsel's respon­
sibilities and the congressionally perceived need for
her to function independently. The Court added
that the good cause standard was equivalent to the
statutory protections enjoyed by many independent
agency heads. The clear implication was that the
removal protections applicable to traditional inde­
pendent agencies would also survive scrutiny under
the Morrison test.

There were suggestions in the years leading up to
Morrison that Humphrey's Executor should be over­
ruled, so that all agencies would be under the
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complete control of the President. After Morrison
the independent agency concept appears to be alive
and well. This has ratified the status quo: even
before the decision, Presidents were generally cau­
tious about trying to make independent agencies
adhere to Administration policy. What Morrison
does appear to change is the theory on which the
independent agencies are justified. The Court en­
dorses Congress's power to innovate, pursuant to
the necessary and proper clause, so long as the
President's "ability to perform his constitutional
duty" is not impaired. Future cases, applying this
vague test, will have to work out which other agen­
cies can be shielded from presidential control, and
how far.

Another unsettled matter concerns several agen­
cies, including the FCC and the SEC, that are in an
ambiguous position because they were created after
the Myers decision suggested that the President's
removal power could not be limited by Congress,
but before the Humphrey's Executor opinion made
it clear that some limits were possible. Thus, the
commissioners of the SEC serve for fixed terms of
years, but they have no explicit statutory protection
against summary removal from office. It is not clear
whether the President would be able to remove
them without cause.

As a practical matter, the distinction between
independent and executive agencies should not be
overemphasized. Even fixed terms of office and re­
moval-for-cause statutes do not pose serious obsta­
cles to the President's ability to influence regulato-
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ry. policy through the appointments process. Since
regulators' terms of office are typically staggered in
the multimember agencies and many commissioners
do not serve out their terms, a newly elected Presi­
dent almost always has the opportunity to make key
appointments early in his administration. Moreover,
if the President formally requests an administra­
tor's resignation, even an "independent" commis­
sioner is not very likely to resist or to face the
prospect of a removal-for-cause controversy. The
President also has the statutory power to designate
one of the commissioners of an independent agency
to serve as chairman, and to "demote" the chair­
man back to the rank of commissioner without
cause. Since the chairman of a regulatory agency
has the primary responsibility for managing its
operations, including the hiring of new personnel, a
change in agency leadership often results in policy
changes. This was evident in the "revitalization" of
the FTC during the early 1970's, when the Presi­
dent responded to public criticism of the agency by
appointing activist chairmen who initiated sweeping
changes in staffing and regulatory policy.

On the other hand, Presidents sometimes have to
put up with high-ranking executive officials whom
they have the legal right to fire, because a dismissal
would be politically costly, particularly if the admin­
istrator has the support of a powerful constituency.
Finally, it should be noted that both executive and
independent agencies follow roughly the same pro­
cedures and are reviewed in the same fashion by the
courts. Thus, the distinction between the two has
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little relevance to the vast majority of the principles
of administrative law.

3. THE CONGRESSIONAL ROLE

In light of Buckley v. Valeo, discussed at pp. 50­
51 supra, Congress cannot make appointments to
the agencies itself. It can, however, set qualifica­
tions for various offices. One type of restriction is a
statutory provision requiring that a multimember
commission be politically balanced; for example, no
more than three of the five members of the SEC
may be members of one political party. The Senate
also must decide whether to "advise and consent"
to the President's appointees. Occasionally, the Sen­
ate declines to approve a nominee. In 1995, for
example, President Clinton failed in his effort to
install as Surgeon General an obstetrician who had
a record of performing abortions, because the Sen­
ate refused to vote on the nomination. Such cases
are exceptional, however, because the Senate gener­
ally recognizes a President's strong interest in fill­
ing.high government positions with personnel of his
own choosing. Thus, Senators normally use confir­
mation hearings for more intangible purposes: to
air their concerns about regulatory matters and to
extract policy commitments from nominees.

Except by impeachment, Congress also has no
power to remove agency officials, as the Court held
in Bowsher v. Synar, 478 U.S. 714 (1986). The
Gramm-Rudman-Hollings Act provided that if Con­
gress and the President failed to agree on fiscal
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policies that would hold federal budget deficits
down to a specified target figure, across-the-board
reductions in program funding would go into effect.
Final responsibility for calculating these reductions
rested with the Comptroller General, an official who
is removable by joint resolution of Congress. The
Supreme Court found the Act unconstitutional, 'de­
claring that separation of powers principles prevent
Congress from taking "an active role ... in the
supervision of officers charged with the execution of
the laws it enacts." Thus, Congress cannot remove
an executive official except for impeachable of­
fenses. Although the Comptroller General normally
performs legislative support functions, see pp. 46­
47 supra, the responsibilities he might have to
exercise in implementing the new Act were "execu­
tive" in nature; he could not be asked to fulfill
those responsibilities under threat of a congression­
al ouster.

Like Chadha, Bowsher has been criticized for
relying on an overly formal model of the congres­
sional role in the checks and balances system. It
would have been hard for the Court to make a case
in pragmatic terms that any threat of congressional
removal of an "executing" official disrupts the bal­
ance of power among the branches. (In the case of
the Comptroller General, the threat was only ab­
stract; the removal power had never been exer­
cised.) Some of the Court's language was surely
overbroad: the exclusion of Congress from any "su­
pervision," if taken literally, would even condemn
routine congressional oversight activity. On a more
concrete level, however, Bowsher may have been
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justified in regarding the Comptroller General's role
under the Act as an improper attempt by Congress
to exert influence over the budget reduction process
without taking the political risks that substantive
budget-cutting legislation would have entailed. By
its holding, the Court ensured that one or more
elected officials (Congress, the President, or both)
would ultimately be accountable for making the
quintessentially political choices about how much to
fund various programs.

In view of the relatively flexible analysis em­
braced by the Court in Morrison two years later,
one might doubt whether the Court would still
adhere to Bowsher's strict notions of Congress' role
(although the cases are distinguishable, as Morrison
did not involve Congress adding to its own power).
However that may be, Congress is by no means as
impotent in practice as it is in constitutional theory.
Every agency needs a minimum degree of legislative
support if it is to maintain its programs and obtain
funding for them. When legislators' confidence in
an. administrative official drops too far, a resigna­
tion is likely to follow.

D. OTHER EXECUTIVE OVERSIGHT

In the day-to-day functioning of the administra­
tive process, the President's power of persuasion
and the other less drastic tools of executive over­
sight are usually more significant factors than the
threat of removal. Exercise of these oversight pow­
ers often takes the form of an executive order, a
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formal directive from the President to federal agen­
cies or officials. For example, Presidents Bush and
Clinton each issued orders instructing agencies to
minimize litigation by making liberal use of settle­
ment and alternative dispute resolution. Depending
upon the context, a particular executive order may
be based either on an inherent constitutional power
of the President, or on an express or implicit delega­
tion from Congress.

Much of the work of executive oversight takes
place within the organizations which comprise the
Executive Office of the President, commonly re­
ferred to as "The White House." The Executive
Office of the President includes not only the Presi­
dent's personal advisors, who comprise the White
House Office, but also permanent organizations like
the National Security Council and the. Council of
Economic Advisers. See 3 U.S.C.A. § 101. The most
important of these units to the regulatory agencies
is the Office of Management and Budget (OMB). As
its name suggests, OMB has primary responsibility
for formulating the annual executive budget which
the President transmits to the Congress. In per­
forming this task, OMB receives budget requests
from the individual agencies and modifies them in
accordance with the administration's priorities. 31
U.S.CA. § 16. Similarly, OMB reviews the agencies'
requests for substantive legislation, including agen­
cy officials' proposed testimony before congressional
committees, for consistency with the Administra­
tion's position. Both of these "clearance" proce­
dures typically give rise to extensive negotiations
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between OMB staff and agency officials, and usually
a compromise solution is reached. However, major
disagreements are sometimes resolved by the Presi­
dent. In addition, the Paperwork Reduction Act, 44
U.S.C.A. § 3501 et seq., provides that OMB must
approve any new information demand that an agen­
cy wishes to impose on the private sector. Initially
the courts interpreted this authority as applying
only to information that the government seeks for
its own purposes, Dole v. United Steelworkers of
America, 494 U.S. 26 (1990), but in 1995 Congress
extended the Act by authorizing OMB to review
rules that require companies to disclose information
to the public, such as consumer product labeling
regulations.

Since 1971, the White House has attempted to
exert direct supervision and control over major rule­
making proceedings through a regulatory analysis
program. This technique was first formalized in the
Ford and Carter Administrations, but reached full­
blown form when President Reagan issued Execu­
tive Order 12291, 46 Fed.Reg. 13193 (1981). The
order instructed agencies, "to the extent permitted
by law," to take regulatory action only if "the
potential benefits to society for the regulation out­
weigh the potential costs to society." They were
also to prepare a "regulatory impact analysis" or
assessment of anticipated costs and benefits for any
proposed rule that was likely to have a significant
economic impact. An entity within OMB, the Office
of Information and Regulatory Affairs (OIRA),
would then conduct its own review of the agency's
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cost-benefit analysis, and the agency could not issue
the role without OIRA's clearance. A related di­
rective, Executive.Order 12498, 50 Fed.Reg. 1036
(1985), required executive agencies to submit their
anticipated regulatory programs to OIRA each year.
This "regulatory planning process" was intended to
give OIRA and the agency heads themselves an
opportunity to consider carefully at the outset
whether the ideas being developed by the agency's
staff were intrinsically sound and were consistent
with the administration's priorities. The two presi­
dential orders applied only to executive agencies,
although some independent agencies voluntarily
participated in the oversight program.

When President Clinton took office, he replaced
the two Reagan orders with Executive Order 12866,
58 Fed.Reg. 51735 (1993), which retained the basic
features of the existing program but also instituted
some changes. It modified the cost-benefit analysis
principles of the former regime, softening the dereg­
ulatory thrust of the Reagan order and acknowl­
edging more explicitly the limitations of quantita­
tive analysis. It also provided that if OIRA and a
rulemaking agency were unable to resolve their
differences over a proposed role, the disagreement
could be referred to the President or Vice President
for resolution. In addition, although most of the
order remained applicable only to executive agen­
cies, the regulatory planning process was explicitly
extended to independent agencies.

To date, the courts have not directly ruled on the
legality of E.O. 12866 or its predecessors. The legal
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case for the order rests on the supervisory power
that inheres in the President's status as head of the
executive branch. The Constitution (Art. II, § 2, cl.
1) specifically authorizes him to "require the Opin­
ion, in writing, [of department heads] upon any
Subject relating to the Duties of their respective
Offices." Moreover, because of the President's elec­
toral base, hisparticipation in the process can be
seen as legitimizing a rule. See Sierra Club v. Cos­
tle, 657 F.2d 298 (D.C.Cir.1981). The countervailing
consideration is that both agencies and the Presi­
dent must execute the laws enacted by Congress.
Thus, it is generally agreed that OIRA must not
administer the regulatory analysis program in a
manner that would prevent an agency from fulfill­
ing the duties assigned to it by the legislature. Since
E.O. 12866 by its terms applies only "to the extent
permitted by law," it leaves questions about the
allowable scope of the program to be resolved on a
case-by-case basis.

The strongest objections to the oversight program
have been political rather than legal. In the early
years of the program, critics complained about de­
lays and procedural unfairness in the oversight pro­
cess. Some of these grievances, however, have been
redressed through subsequent reforms. See pp. 329­
30 infra. A deeper objection to presidential over­
sight is that it effectively takes power away from
the agency that has the greatest expertise in the
relevant subject area. Of course, this result is inher­
ent in OIRA's role, but supporters of that role reply
by pointing to the practical advantages of the over-
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sight program. They stress the President's unique
vantage point as a national leader who can coordi­
nate conflicting governmental objectives and resist
the parochial demands of a department's particular
constituency. They also cite OIRA's expertise in
sophisticated policy analysis techniques. In any
event, OIRA has in recent years usually managed to
avoid public confrontations with rulemaking agen­
cies, in part by using its planning and consultative
capabilities to bring its policy views to the agency's
attention at early stages of the rulemaking process.
In its present form, therefore, executive, oversight
appears to be operating relatively smoothly, and
public complaints about the program have largely
subsided. On balance, OIRA seems to be making a
valuable contribution to the rulemaking process and
is likely to remain an influential part of the regula­
tory scene for the indefinite future.

A final tool of executive oversight, which is often
overlooked, is the President's power to controlliti­
gation affecting the agencies through the Depart­
ment of Justice. See 5 V.S.C.A. § 3106. Although
there are significant exceptions, most agencies lack
the statutory authority to litigate on their own
behalf. Rather, they must obtain representation
from the Department of Justice, and the Depart­
ment's refusal to advocate or defend a particular
agency policy may mean that the agency's decision
has no practical effect. Cf. FEC v. NRA Political
Victory Fund, 513 V.S. 88 (1994) (case dismissed
because Justice Department had not authorized the
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appeal). One notable instance in which the Depart­
ment used this power occurred in 1977. Then Attor­
ney General Griffin Bell sent an open letter to the
heads of all departments and agencies, advising
them that the government would not defend an
agency against suits to compel disclosure of docu­
ments under the Freedom of Information Act, 5
U.S.C.A. § 552, even if the documents were exempt,
unless the agency could show that disclosure was
"demonstrably harmful." This directive was de­
signed to implement the Carter Administration's
belief that greater openness in government was
desirable, and it appears to have been an effective
means of compelling the agencies to abide by that
policy.

Despite the wide array of formal oversight tech­
niques and the considerable informal "powers of
persuasion" that a President can bring to bear,
direct Presidential involvement in many areas of
regulatory policy is still rare or nonexistent. Part of
the reason may be the sheer pressure of time and
workload; the President and his personal advisors
may often find that more pressing matters prevent
them from getting too deeply involved in the intri­
cacies of administrative regulation. On the other
hand, when a regulatory policy issue is truly contro­
versial and any decision is likely to offend some
powerful interest group, the White House may
think it prudent to avoid direct involvement that
could make the President personally responsible for
the final decision.
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E. THE FUTURE OF SEPARATION
OF POWERS

Ch. 2

The 1980's and early 1990's saw an extraordinary
revival of litigation raising fundamental separation
of powers issues-issues that courts had scarcely
reexamined since the 1930's. But the courts have
not analyzed these issues in a consistent manner.
Chadha and Bowsher perceived absolute constitu­
tional limitations on the activities of the legislative
branch; they assumed that liberty can be best pre­
served if the courts will strictly enforce the division
of responsibilities implied by the tripartite structure
of the Constitution. In contrast, Morrison assumed
that courts can best decide on a case-by-case basis
whether a given innovation will disrupt the balance
of powers among the branches: the question be­
comes whether the challenged action disables any
branch from performing its core functions, and
whether it would allow any branch (including the
agency itself) to acquire so much power that there
would be insufficient checks against possible abus­
es. Scholars describe these two styles of reasoning
as "formalist" and "functionalist," respectively.
The functionalist premises of Morrison became evi­
dent when the Court ruled that the Ethics in Gov­
ernment Act as a whole did not violate separation of
powers principles: the Court reasoned that the Act
did not significantly enhance the powers of Con­
gress or the courts at the expense of the executive
branch, nor did it unduly weaken the Presidency.
The Morrison approach closely resembles the mod-
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em approach to another separation of powers issue:
whether particular powers can be delegated to agen­
cies in the first place. See the discussion of Meat
Cutters and Schor at pp. 21-28, 30-31 supra.

As the 1980's came to an end, the Court appeared
to have become converted to the functional ap­
proach. In Mistretta v. United States, 488 U.S. 361
(1989), the Court considered the constitutionality of
the United States Sentencing Commission, which
Congress had created to write guidelines that would
establish, within narrow limits, the allowable sen­
tences for most federal criminal offenses. The struc­
ture of the Commission was unconventional, be­
cause the statute referred to it as "an independent
commission in the judicial branch," and some of its
members were federal judges. In upholding this
unusual arrangement, the Court reasoned that the
statute did not unduly strengthen the judicial
branch: the judiciary had traditionally been deeply
involved in criminal sentencing, and there was his­
torical precedent for judicial branch rulemaking
and for individual judges to perform nonjudicial
government functions. On the other hand, the stat­
ute did not unduly weaken the judicial branch: the
fact that the President could appoint judges to the
commission, and remove them for good cause, posed
only a negligible threat of compromising the impar­
tiality of the courts as they performed their normal
adjudicatory functions. Yet, despite the reasoning of
Mistretta, the formalist approach to separation of
powers analysis-under which each branch of gov­
ernment is deemed to hold certain powers that are
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absolutely protected against encroachment by other
branches-still retains some appeal for the Court.
See Loving v. United States, _ U.S. _, _, 116
S.Ct. 1737, 1743 (1996) (dictum); Plaut v. Spend­
thrift Farm, Inc., 514 U.S. 211 (1995) (legislation
retroactively requiring courts to reopen final judg­
ments infringed powers of the judiciary); Public
Citizen v. United States Dep't of Justice, 491 U.S.
440, 482-89 (1989) (Kennedy, J., concurring) (stat­
ute limiting President's freedom to consult with
citizens concerning his judicial nominees violates
Appointments Clause).

In the years ahead, new questions of political
oversight will surely arise: how closely the Presi­
dent may supervise the agencies (both executive
and independent), and what supervisory role re­
mains for Congress. No doubt the courts will con­
tinue to rely heavily on the constitutional text. In
some contexts, as Buckley illustrates, that type of
argument can be nearly conclusive. But it seems
likely that courts will usually be receptive to more
functional arguments as well. In context, this
means that arguments about the value of political
supervision will have to be weighed against argu­
ments for keeping some matters "out of politics."
This flexible approach surely gives rise to a lack of
predictability in constitutional law, as its critics
contend; but, at least some of the time, the Court
seems to regard uncertainty as a price that it must
pay if it is to accommodate new structural arrange­
ments in the administrative state.



CHAPTER III

THE SCOPE OF JUDICIAL
REVIEW

The courts' review of agency action (or inaction)
furnishes an important set of controls on adminis­
trative behavior; indeed, these are the controls that
are most often at issue in administrative law. Un­
like the political oversight controls, which generally
influence entire programs or basic policies, judicial
review regularly operates to provide relief for the
individual person who is harmed by a particular
agency decision. Judicial review also differs from
the political controls in that it attempts to foster
reasoned decisionmaking, by requiring the agencies
to produce supporting facts and rational explana­
tions. Thus, judicial oversight may work at cross­
purposes with the oversight activities of the political
branches, which depend heavily on pressure, bar­
gaining, and compromise rather than on reasoned
analysis. Yet judicial review can also serve as an
essential supplement to political controls on admin­
istration: one of its major functions is to assure that
the agency is acting in accord with the will of the
political branches, as expressed in the enabling leg­
islation. At the same time, judicial review may
contribute to the political legitimacy of bureaucratic

71
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regulation, by providing an independent check on
the validity of administrative decisions.

Like the regulatory process, judicial review has
evolved over a period of years into a complex and
not completely coherent system. A series of statuto­
ry, constitutional, and judicial doctrines have been
developed to define the proper boundaries on judi­
cial oversight of administration. In some areas, the
courts may lack institutional competence to review
an administrative action because the decision in
question is political, or the plaintiff is asking the
court to render an advisory opinion; in other in­
stances, the court may decline to intervene until the
administrative process has had a chance to run its
course. On the whole, however, the trend in the
recent judicial decisions and in modern statutes like
the APA is to make judicial review more widely and
easily available. This trend, and its limits, will be
examined in Chapter 10 of this text.

Where judicial review is available.: the question
then becomes: how far can the court go in examin­
ing the agency decision? Technically, this issue is
known as "scope of review" and, as Professor Davis
has observed, the scope of review for a particular
administrative decision may range from zero to a
hundred percent. That is, the reviewing court may
be completely precluded from testing the merits of
an agency action, or it may be free to decide the
issues de novo, with no deference to the agency's
determination. Usually, however, the function of
the reviewing court falls somewhere between these
extremes.
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Inherent in judicial review are many functional
limitations. It is designed only to maintain mini­
mum standards, not to assure an optimal or perfect
decision. Thus, above the threshold of minimum
fairness and rationality, the agencies may still make
unsatisfactory decisions or use poor procedures.
Even a judicial reversal may have little impact on
administrative policy, if there are strong bureau­
cratic or political reasons for the agency to persist
in its view. On remand, the agency may simply
produce a better rationalization for its action, or
reach the same result using different procedures, or
misinterpret the court's directives (perhaps inten­
tionally). And, of course, there are many decisions
in which judicial review is not even sought. Judicial
review is expensive and slow, and the outcome is
never certain. These factors often combine to pre­
vent parties from bringing even a meritorious claim,
particularly when the person aggrieved is not
wealthy or does not have a large financial stake in
the outcome. Yet, despite the "limited office" of
judicial review, it is generally regarded as the most
significant safeguard available to curb excesses in
administrative action.

A. LAW, FACT, AND DISCRETION

To understand the complex assortment of admin­
istrative law doctrines on judicial review, one must
begin with the realization that most administrative
decisions result from a series of determinations on
the agency's part. Typically, an agency starts by
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interpreting the law it is supposed to implement; it
finds facts about the situation it will address; and it
uses discretion in applying the law to the factual
situation that it has found to exist. Each of these
types of determinations calls for a different kind of
inquiry by a reviewing court.

These same categories are reflected in 5 U.S.C.A.
§ 706, the Administrative Procedure Act's scope of
review provision. Section 706(2) lists a variety of
grounds on which an agency decision can be re­
versed. Two clauses deal exclusively with questions
of law: whether the Constitution has been violated
(§ 706(2)(B», and whether the agency has exceeded
its statutory authority (§ 706(2)(C». Two other
clauses deal exclusively with fact issues: § 706(2)(E)
codifies the "substantial evidence" test, which is
most often applied in proceedings in which there
has been a formal, trial-type hearing; and
§ 706(2)(F) provides for de novo fact review (a
rarity in administrative law). Section 706(2)(A) con­
tains the APA's "arbitrary and capricious" test,
which, depending on the context, can involve legal,
factual, or discretionary issues. Finally, § 706(2)(D)
permits a court to reverse an agency because of
procedural error. (Procedural issues are discussed
in subsequent chapters of this book; the present
chapter is concerned exclusively with judicial review
of substantive issues.)

A general rule of thumb is that a reviewing court
will give less deference to an agency's legal conclu­
sions than to the agency's factual or discretionary
determinations. Some of the reasons for this dis-
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tinction can be briefly stated. The courts' relative
independence in declaring the law is a natural out­
growth of their traditional role in the American
legal system; in administrative law, as in other
subject areas, courts claim to be "the final authori­
ties on issues of statutory construction." SEC v.
Sloan, 436 U.S. 103, 118 (1978). This posture of
judicial independence, however, has to coexist with
the reality that Congress regularly delegates broad
authority to administrative agencies. Sometimes
Congress does so explicitly; at other times it dele­
gates by merely leaving a statutory term openend­
ed, in the expectation that the agency will flesh out
the legislation. In either case, broad judicial defer­
ence to the administrator's discretionary choices is
essential, so that the agency can exercise the kind
of creativity that the legislature intended. Thus, the
court has two tasks: to ensure, through a relatively
intrusive examination of the agency's legal conclu­
sions, that the agency does not exceed the outer
bounds of the delegation; and also to ensure,
through a more deferential examination of the

-ageney's factual and discretionary determinations,
that the delegated power is exercised in a rational
fashion.

Policy considerations reinforce the courts' normal
practice of giving less deference on legal issues than
on factual and discretionary issues. One factor is
the relative competence of the courts and the agen­
cies. As a general matter, a court's ability to inter­
pret constitutional and statutory requirements
ought to be commensurate with that of the agen-
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cies, and judges also have the advantage of being
comparatively disinterested. An agency may tend to
misinterpret a jurisdictional limitation in order to
expand its power and authority, for example, and
close judicial attention to legal issues can counter­
act this tendency toward bureaucratic empire build- .
ing. On the other hand, when the agencies are
dealing with highly technical issues of fact or poli­
cy-whether the airborne pollutants generated by
leaded gasoline are absorbed by human beings in
sufficient quantities to pose a health hazard, or
whether emergency core cooling systems on nuclear
reactors are adequate to prevent releases of radia­
tion .in certain hypothesized accidents-one would
expect the courts, staffed by generalist lawyers, to
be less well equipped to make the basic decision.
Even if the issue is as simple as whether a welfare
recipient has outside sources of income, however,
the agency fact-fmder who has heard the testimony
and observed the demeanor of the witnesses may be
in a better. position to assess their credibility and
decide where the truth lies.

Considerations of economy and efficiency are also
pertinent. When a court announces an interpreta­
tion of the law, it sets forth a standard that an
agency can apply in all future cases of the same
general type. A one-time decision of this kind con­
sumes few judicial resources. But if, in every indi­
vidual case, the court were obliged to duplicate the
agency's work in finding facts and applying the law
to them, the burden on the courts would be enor­
mous and the delays intolerable. The costs to the
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participants and the government would also be for­
midable.

Despite these theoretical and practical factors
leading the courts to review legal issues more inten­
sively than factual and discretionary issues, one
must not overstate the differences in rigor among
the various standards of review. While courts re­
gard themselves as the final authorities on legal
questions, they do give significant deference to ad­
ministrators' views in resolving those questions. On
the other hand, judicial review of factual findings
and exercises of discretion, although basically quite
deferential, includes a significant supervisory role
for the courts. Indeed, this latter type of review has
become particularly probing in recent years. Never­
theless, distinctions between law, fact, and discre­
tion are vital starting points if one is to make sense
out of contemporary case law on scope of review.

While the importance of these distinctions is well
recognized, courts sometimes have difficulty know­
ing how to classify particular agency findings. The
most confusion seems to result from their efforts to
review agencies' application of law to fact; this
problem involves what are revealingly known as
"mixed questions of law and fact." The courts'
perplexity is understandable, because law-applying
judgments are supposed to be reviewed about as
deferentially as issues of fact, although they fre­
quently call for judgments that are plainly more
legal than factual. See, e.g., O'Leary v. Brown­
Pacific-Maxon, 340 U.S. 504 (1951) (agency's con­
clusion that employee died "in the course of [his]
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employment" was reviewed as a finding of "fact,"
although the underlying factual circumstances were
undisputed).

Furthermore, courts often seem to dispose of
mixed questions in inconsistent ways. In NLRB v.
Hearst Publications, Inc., 322 U.S. 111 (1944), the­
Board ruled that "newsboys" who sold Hearst
newspapers on street corners were "employees"
within the meaning of the National Labor Relations
Act, and hence entitled to bargain collectively under
the Act. The Supreme Court upheld the decision,
but not by finding on its own authority that the
newsboys were "employees." Instead, the Court
said that its function as a reviewing court was
"limited," because "the question [was] one of spe­
cific application of a broad statutory term." Three
years later, the Court upheld the Board's decision
that foremen could unionize, notwithstanding their
ties to management. Packard Motor Car Co. v.
NLRB, 330 U.S. 485 (1947). Here, however, the
Court made no reference to the deferential standard
of review mentioned in Hearst, even though the
same statutory term "employee" was involved; the
Court resolved the labor law question on its own
authority.

The apparently contradictory approaches of these
and similar decisions have long been a source of
puzzlement and dissatisfaction. See Pittston Steve­
doring Corp. v. Dellaventura, 544 F.2d 35 (2d Cir.
1976) (protesting two lines of authority "which are
analytically in conflict"), aff'd, 432 U.S. 249 (1977).
Much of the confusion can be dispelled, however, by
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a careful analysis of the precise issues that comprise
a "mixed question." An agency's application of law
to fact requires it to make two distinct determina­
tions: it must decide what legal constraints govern
the problem at hand, and then it must decide what
action to take within those constraints. The former
of these two steps involves a determination of law­
the kind of question on which courts are the "final
authorities." Only if the agency's view survives a
relatively independent judicial examination does a
court proceed to the second step: the task of law
application, in which the reviewing court's function
is considerably more deferential.

Thus, in O'Leary, the Court first satisfied itself
that the agency had correctly understood its obli­
gation under the federal workers' compensation
law. Since the agency had correctly appreciated that
the proper inquiry was whether the" 'obligations or
conditions' of employment create[d] the 'zone of
special danger' out of which the injury arose," the
Court was able to proceed to the next step and
review the agency's application of law with the
same kind of deference that it would have given to a
pure finding of fact. Similarly, in Hearst, the Court
first considered whether the NLRB's understanding
of its duty was consistent with the congressional
mandate. The Court answered this question on its
own authority (just as in Packard), agreeing with
the Board that the correct inquiry was whether the
newsboys suffered from economic conditions of a
kind that deserved labor law protection, not wheth­
er they would have been considered "employees" at
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common law. Only because the Board had applied
proper legal standards, in the Court's view, did the
Court proceed to the second step in the inquiry,
where its function was "limited."

When closely analyzed, therefore, these decisions
display a pattern that can serve as a general guide'
to scope of review problems. The reviewing court's
first task is to consider, in a relatively independent
fashion, whether the agency misapprehended its
legal obligations. The principles by which the court
should conduct this inquiry are discussed in the
following section. If the agency decision survives
this scrutiny, the next question is whether the
agency applied the law in a rational (or "reason­
able") way. Subsequent sections of the chapter ex­
plain this more deferential component of the re­
viewing court's job.

B. LEGAL ISSUES

As just explained, the courts normally review an
agency's legal rulings with a greater degree of inde­
pendence than they show towards the agency's fact
findings and policy judgments. Nevertheless, judi­
cial review of agencies' interpretations of statutes
entails a significant element of deference, as the
Supreme Court emphasized in Chevron U.S.A., Inc.
v. NRDC, 467 U.S. 837 (1984). Chevron involved a
challenge to the EPA's "bubble" policy, a plan
designed to reduce the costs to manufacturers of
installing pollution controls. The legality of the plan
turned on whether the agency could define the
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Clean Air Act term "stationary source" to refer to
an entire manufacturing plant, rather than an indi­
vidual device within the plant. The Court upheld
the policy, prescribing two inquiries that a review­
ing court should conduct when reviewing an agen­
cy's construction of a statute. The first was whether
"Congress has directly addressed the precise ques­
tion at issue." If so, the court would have to "give
effect to the unambiguously expressed intent of
Congress." However, if the statute were to prove
"silent or ambiguous with respect to the specific
issue," the remaining question was whether the
agency's answer was "permissible"---or, as the
Court also phrased it, a "reasonable interpreta­
tion." In effect, Chevron creates a presumption ap­
plicable to regulatory schemes in which Congress
has delegated power to an agency: to whatever
extent the statute remains ambiguous, the review­
ing court should presume that Congress has dele­
gated to the agency the task of filling in the gap in
some reasonable ~ay. The drafters of the legislation
may have actually decided to make such a delega­
-tion, or they may have left an ambiguity through
inadvertence or inability to reach agreement, but
"Iflor judicial purposes, it matters not which of
these things occurred."

Chevron is the most widely cited of a long line of
cases directing courts to defer to agencies' legal
interpretations. Although this principle may seem
anomalous in light of the courts' traditional su­
premacy in statutory interpretation, it is supported
by a number of policies, including the following: (1)



82 SCOPE OF JUDICIAL REVIEW Ch. 3

Agencies tend to be familiar with, and sophisticated
about, the statutes they administer; they under­
stand the relationships among various provisions,
the practical implications of adopting one interpre­
tation as opposed to another, etc. (2) As unforeseen
problems develop in the administration of a com~

plex regulatory scheme, the agency needs flexibility
if it is to make the program function effectively. (3)
As Chevron noted, an agency has ties to the incum­
bent administration, and thus is politically account­
able for its choices in a way that a court cannot be.
(4) Deference promotes uniformity in the law, be­
cause it makes reviewing courts scattered across the
country less likely to adopt differing readings of a
statute; instead, the view taken by a single central­
ized agency will usually control.

Yet the American legal system has never fully
embraced these arguments. There remains a linger­
ing feeling that administrative agencies cannot be
trusted to be the final arbiters of their own power,
that the courts' independence is a necessary check,
and that courts are at least as competent as agen­
cies in matters of legal interpretation. These senti­
ments became particularly evident in the early
1980's, when Congress nearly enacted the "Bump­
ers Amendment," a proposed amendment to the
APA that would have eliminated, or sharply re­
duced, courts' duty to defer to administrative views
on legal issues. The proposal failed, but the support
that it attracted testifies to our society's unease
about claims of bureaucratic expertise.
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Because of this ambivalence, courts have striven
to avoid carrying the principle of deference repre­
sented by Chevron too far. They have parsed stat­
utes carefully in order to identify relevant issues
that Congress has "directly addressed;" and they
have remained willing to reject administrators' in­
terpretations on the strength of their own analyses
of the disputed statutory provisions.

1. Issues That Congress Has "Directly Ad­
dressed." Even where it is evident that the legisla­
ture did not resolve the narrow legal question pre­
sented during judicial review of an agency action, a
court may have legitimate grounds for deciding that
the agency clearly neglected its statutory mandate.
Most statutory delegations of power "directly ad­
dress" an agency by instructing it to take account
of particular factors or interests in making its deci­
sions. One issue for the court to resolve during
review, therefore, will be whether the agency ap­
plied the legally permissible factors. A classic case
in which this sort of judicial inquiry led to reversal
is Addison v. Holly Hill Fruit Products, 322 U.S.
607 (1944): The Court remanded a regulation of the
Wage-Hour Administrator classifying companies on
the basis of size, because the underlying statute had
required the Administrator to classify them on the
basis of geography only.

Furthermore, ambiguity is usually a matter of
degree. Enabling legislation that is acknowledged to
be vague in some respects may nevertheless contain
enough specificity to convince a court that a statu­
tory term cannot possibly mean what the agency
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claims it means. For instance, in a well-known post­
Chevron case, the Immigration and Nationality Act
provided that an alien was eligible for discretionary
relief from deportation if she could show that she
had a "well-founded fear of persecution" in her
native land. The INS interpreted this phrase t9
mean that the alien must show a "clear probabili­
ty" of persecution. The Court rejected that interpre­
tation, noting that the Act elsewhere used the
"clear probability" test as a basis for automatic
relief from deportation. According to the Court, the
language, history, and structure of the Act unequiv­
ocally demonstrated that Congress intended the dis­
cretionary provision to be less demanding than the
automatic one. INS v. Cardoza-Fonseca, 480 U.S.
421 (1987).

2. "Unambiguous" Intents and "Unreasonable"
Interpretations. Once a court has identified an issue
that Congress may have "directly addressed," it
must decide how much deference the agency's view
deserves pursuant to Chevron. In the language of
the Court's opinion, how "unambiguous" must the
legislation be-or how "unreasonable" must the
agency's interpretation b~to justify reversal?

On its face, Chevron did not impose an extremely
strong level of deference: the Court acknowledged
that "the judiciary is the final authority on issues of
statutory construction." But many observers be­
lieve that courts are even less hesitant about dis­
cerning "unambiguous" mandates in regulatory
laws than one would expect from a reading of the
Chevron opinion. In one case, for example, the FCC
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announced that it would exempt all long-distance
telephone carriers except the most dominant one
(AT&T) from having to submit tariffs to the agency
specifying the rates they would charge. The Com­
mission relied on its statutory power to "modify"
the filing requirements of the Communications Act.
Quoting from dictionary definitions, however, the
Court concluded that the word "modify" connotes
moderate change, and the agency's wholesale dis­
mantling of its rate regulation program for the
smaller carriers was too sweeping to qualify as a
"modification." MCI Telecommunications Corp. v.
American Tel. & Tel. Co., 512 U.S. 218 (1994).

Not all rejections of agency interpretations rely so
heavily on the "plain meaning" of the statutory
language. Chevron itself said that courts may draw
upon "traditional tools of construction," and in our
legal system courts have traditionally inquired into
the intent of Congress by looking at the overall
structure of a statute, related provisions, the legis­
lative history, and the underlying purposes of the
statute. For example, the Court ruled in Dole v.
United Steelworkers of America, 494 U.S. 26 (1990),
that the Office of Management and Budget lacked
authority under the Paperwork Reduction Act to
review product labeling requirements that other
government agencies impose on manufacturers. Re­
lying in part on its understanding of the purposes of
the Act as a whole, the Court held that OMB's
review authority applied only to disclosure requests
that agencies make when they want information for
their own purposes.
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Courts also draw freely on traditional maxims of
construction. For example, they may say that an
otherwise reasonable agency interpretation must be
rejected because it would raise a serious constitu­
tional question and thus cannot be attributed to a
statute without a "clear statement" from Congress,
See Edward J. DeBartolo Corp. v. Florida Gulf
Coast Bldg. & Constr. Trades Council, 485 U.S. 568
(1988). As usual in matters of statutory construc­
tion, however, the courts' use of maxims is highly
discretionary. Thus, the judicial policy of deferring
to administrative interpretations can still outweigh
the constitutional avoidance canon in a given case.
See, e.g., Rust v. Sullivan, 500 U.S. 173 (1991)
(relying on Chevron to uphold HHS "gag rule"
limiting abortion counseling by doctors in federally
funded clinics, despite the constitutional concerns
implicated by such a restriction on speech).

As already noted, the Chevron opinion declares
that, even if a court does not find that a statute
"clearly" forecloses an administrative interpreta­
tion, the agency's view may be rejected if it is
"unreasonable." However, the meaning of this part
of the Court's formula remains ill-defined. To date,
in fact, no post-Chevron Supreme Court case has set
aside an agency action solely on this basis. Lower
courts often treat this second step of the Chevron
test as equivalent to, or at least overlapping, the
"reasoned decisionmaking" inquiry that courts con­
duct when they decide whether an agency action is
arbitrary and capricious (pp, 95-96 infra). See, e.g.,
Chamber of Commerce v. FEC, 76 F.3d 1234
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(D.C.Cir.1996); Athens Community Hosp., Inc. v.
Shalala, 21 F.3d 1176 (D.C.Cir.1994).

In practice, judges have proved so ingenious at
finding "unambiguous" statutory mandates and
"unreasonable" implementation of legislative com­
mands that some writers suspect that the Chevron
doctrine is a fraud: the courts invoke it when they
wish to defer, and ignore it when they wish to go
their own way. That assessment may be too cynical,
but it seems fair to say that the Chevron opinion, if
read in isolation, would give an exaggerated picture
of the deference that courts actually give to admin­
istrative constructions.

3. The Scope of Chevron. A final complication in
the Chevron doctrine is that it does not seem to
govern judicial review of every administrative inter­
pretation. Its applicability may depend on the na­
ture of the agency's responsibilities. In a classic
1944 case, the Court examined the deference due to
interpretations of the Administrator of the Fair
Labor Standards Act. Skidmore v. Swift & Co., 323
U.S. 134 (1944). The Administrator had no delegat­
ed lawmaking authority, and thus courts were not
bound by his interpretive guidelines. Even so, said
the Court, he did conduct investigations under the
Act, issue guidelines, and initiate injunction actions.
Therefore, courts should give weight to his interpre­
tations, out of respect for the knowledge and experi­
ence that shaped them and the need for uniform
standards governing the public and private sectors.
The weight of any given pronouncement would "de­
pend on the thoroughness evident in its consider-
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ation, the validity of its reasoning, its consistency
with earlier and later pronouncements, and all
those factors which give it power to persuade, if
lacking power to control." Recent Supreme Court
cases appear to assume the continued vitality of this
reasoning: the Chevron standard of review applies
to exercises of lawmaking authority, such as legisla­
tive rules (like the regulation involved in Chevron
itself), while the Skidmore standard applies to in­
terpretive rules, which lack the force of law. See,
e.g., Davis v. United States, 495 U.S. 472 (1990);
EEOC v. Arabian American Oil Co., 499 U.S. 244
(1991). The practical significance of this distinction
is debatable, however, because courts often seem to
apply Chevron deference and Skidmore deference in
about the same fashion.

Agency interpretations can also fall outside the
scope of the Chevron doctrine for other reasons. For
example, the Court refuses to grant Chevron defer­
ence when one of its own precedents forecloses the
agency interpretation-regardless of whether the
earlier case had found the statute "clear." See, e.g.,
Lechmere v. NLRB, 502 U.S. 527 (1992). In addi­
tion, the Court has withheld Chevron deference
from an agency interpretation that was advanced
for the first time in a litigation brief. Bowen v.
Georgetown University Hosp., 488 U.S. 204 (1988).
(However, when an agency responded to pending
litigation by enunciating its interpretation in a "full
dress regulation" issued through notice and com­
ment, the Court did accord Chevron deference. Smi-



Ch. 3 SCOPE OF JUDICIAL REVIEW 89

ley v. Citibank. (South Dakota), _ U.S. _, 116
S.Ct. 1730 (1996).)

In summary, the Chevron doctrine is less absolute
and more complex than it would at first appear to
be. Properly understood, however, it plays a useful
and influential role in administrative law. Its con­
cepts are also important when the court is constru­
ing a legal norm other than a statute; but there are
significant variations. On constitutional questions,
judges rarely display any deference at all to admin­
istrative views. On the other hand, when an agency
construes its own regulation, deference is said to be
"even more clearly in order" than when the mean­
ing of a statute is in dispute. See, e.g., Udall v.
Tallman, 380 U.S. 1, 16 (1965).

C. SUBSTANTIAL EVIDENCE REVIEW

When an agency's legal premises survive judicial
scrutiny, the reviewing court must go on to consider
whether to sustain the agency's factual findings.
The APA contains three standards of review that
potentially can govern this inquiry. The "substan­
tial evidence" test, 5 U.S.C.A. § 706(2)(E)', comes
into play in "a case subject to sections 556 and 557
of this title or otherwise reviewed on the record of
an agency hearing provided by statute." In other
words, it is triggered if the agency decision was
made after a trial-type, on-the-record hearing (a
"formal adjudication" or "rulemaking on a rec­
ord"). In most other proceedings, the facts are
reviewed under the "arbitrary and capricious" test
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of § 706(2)(A), although in a handful of cases the
court finds the facts for itself in a de novo trial, as
provided in § 706(2)(F). This section explains the
substantial evidence test, the most traditionally rec­
ognized and easily comprehended of the three. This
discussion will provide the groundwork for an anal­
ysis of the other two standards, which are consid­
ered at pp. 102-06 infra.

A court applying the substantial evidence test is
supposed to assess the reasonableness of the agen­
cy's factfinding, and not find the "right" or "true"
facts itself. The test is sometimes analogized to
appellate review of jury verdicts: in this view, sub­
stantial evidence is "enough to justify, if the trial
were to a jury, a refusal to direct a verdict when the
conclusion sought to be drawn from it is one of fact
for the jury." NLRB v. Columbian Enameling &
Stamping Co., 306 U.S. 292, 300 (1939). Another
frequently quoted formulation states that substan­
tial evidence is "such relevant evidence as a reason­
able mind might accept as adequate to support a
conclusion." Consolidated Edison Co. v. NLRB, 305
U.S. 197, 229 (1938). These verbal glosses on the
text of the APA are admittedly not very helpful in
applying the substantial evidence test to particular
cases. Perhaps the most that can be said is that a
court reviewing agency action under the substantial
evidence test should make sure that the agency has
done a careful, workmanlike job of collecting and
evaluating the available data-or, as Judge Leven­
thal put it, that the agency has taken a "hard look"
at the important factual issues. When the action
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being reviewed is a rule rather than an order,
however, other complications enter the picture, as
discussed at pp. 112-15 infra.

In reviewing agency findings under the substan­
tial evidence test, the court is obliged to consider
the "whole record!' Universal Camera Corp. v,
NLRB, 340 U.S. 474 (1951). That is, the court is not
supposed to look only for evidence that supports the
agency's decision; it is required to consider all of the
relevant evidence for and against the agency's find­
ings, and determine whether they are within the
zone of reasonableness. In the federal system, and
in many states as well, uncorroborated hearsay can
constitute substantial evidence. See, e.g., Richard­
son v. Perales, 402 U.S. 389 (1971) (hearsay reports
of examining physicians were substantial evidence
for denial of disability claim, even though opposed
by live testimony on behalf of the claimant). The old
"legal residuum rule," which required that there be
a residuum of legally competent evidence to support
agency findings, is now generally regarded as an
overly technical doctrine which can work substan­
tial injustice when hearsay is the only, or best,
available evidence. See Carroll v. Knickerbocker Ice
Co., 218 N.Y. 435, 113 N.E. 507 (1916) (workers'
compensation claim denied because the only evi­
dence that the injuries had been sustained on the
job was statements by the injured worker, who had
died as a result of his injuries).

Another question that can arise when courts re­
view agency findings under the substantial evidence
test is how the court should view an agency's rever-
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sal of an administrative law judge's initial decision.
Section 557(b) of the APA gives the agency heads
broad power to find the facts de novo when they are
reviewing an initial decision. See pp. 264-66 infra.
At the same time, however, § 557(c) declares that
the initial decision is part of the official record .of
the proceeding, and the substantial evidence test
requires the reviewing court to consider the "whole
record." The Universal Camera decision relied on
these provisions in explaining the proper role of the
ALJ's decision during judicial review: The substan­
tial evidence test applies to the agency's decision,
not the ALJ's. However, since the ALJ's decision is
part of the record, the reviewing court must consid­
er it in evaluating the evidentiary support for the
final agency decision. Thus, a contrary initial deci­
sion may undermine the support for the agency's
ultimate determination. In this context, the weight
to be accorded the ALJ's findings may depend upon
the kind of issues that are involved in the proceed­
ing. When the case turns on eyewitness testimony,
as the Universal Camera case did, the initial deci­
sion should be given considerable weight: the ALJ
was able to observe the demeanor of the witnesses
and assess their credibility and veracity first hand.
See, e.g., Penasquitos Village, Inc. v. NLRB, 565
F.2d 1074 (Bth Cir.1977). On the other hand, if the
decision depends primarily upon expert testimony
or policy considerations, the ALJ's decision may
deserve little deference; the agency heads may be
the best equipped to deal with this kind of testimo-
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ny, and the reviewing court should be less con­
cerned about their reversal of the ALJ.

Of course, the substantial evidence test becomes
meaningful only in conjunction with a substantive
standard against which the agency's fact findings
will be evaluated. An agency can sometimes lighten
its evidentiary burdens, in effect, by interpreting
the governing statute in a way that makes the
requirements for a prima facie case very lenient.
This device will be effective if (but only if) the court
finds that the agency's interpretation of the statute
is reasonable and consistent with the statutory pur­
pose, as required by Chevron. See, e.g., NLRB v.
Transportation Mgmt. Corp., 462 U.S. 393 (1983)
(in "mixed motive" discharge cases, Board may put
burden on employer to disprove causation in fact).
Agencies often use rulemaking for this purpose. See
pp. 284-91 infra.

D. ABl.lSE OF DISCRETION REVIEW

Once the reviewing court has found that the
agency correctly understood the law and adopted a
rational view of the facts, it must still consider
whether the action was "arbitrary, capricious, an
abuse of discretion, or otherwise not in accordance
with law." 5 U.S.C.A. § 706(2)(A). This inquiry is
sometimes nicknamed review for "arbitrariness,"
sometimes review for "abuse of discretion," and
sometimes "rational basis" review. (Although
§ 706(2)(A) also supplies the standard for judicial
review of agency fact findings in cases that are not
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governed by the substantial evidence test, see pp.
102-06 infra, the following discussion deals only
with arbitrariness review in its nonfactual dimen­
sions.)

In Citizens to Preserve Overton Park, Inc. v.
Volpe, 401 U.S. 402 (1971), the Court described
arbitrariness review as an inquiry into "whether
the decision was based on a consideration of the
relevant factors and whether there has been a clear
error of judgment." This formula still shows up in
the case law,' but in recent years the emphasis in
arbitrariness review has shifted towards scrutiny of
the quality of an agency's reasoning. A court will
typically ask whether an exercise of discretion rests
on an analysis that is at least plausible in light of
the record, the parties' contentions, and the con­
straints of the underlying statute. Theoretically,
this sort of review is supposed to be quite deferen­
tial, and it frequently is. A representative case is
NLRB v. Curtin Matheson Scientific, Inc., 494 U.S.
775 (1990). There, an employer asked the Board to
adopt a presumption that replacement workers
hired during a strike oppose union representation;
this presumption would have enabled the employer

1. An agency's duty to consider "relevant factors" does not
mean, however, that it necessarily must take into account the
policies of statutes that it has no responsibility for administering,
even if those statutes seem pertinent to the subject matter. For
example, the PBGC, in overseeing an employer's obligations
under the Employee Retirement Income Security Act, is not
required to consider the policies of the labor and bankruptcy
laws, although the concerns of all three statutory schemes are
somewhat overlapping. Pension Benefit Guaranty Corp. v. LTV
Corp., 496 U.S. 633 (1990).
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to question the union's majority support and thus
to refuse to bargain with it. The Board, however,
rejected the presumption. The Court upheld this
decision, concluding that the Board's position-in­
formed by the agency's long experience in labor
relations-rested on reasonable empirical assump­
tions and on policy considerations that the Board
was entitled to take into account under the labor
laws. At times, indeed, abuse of discretion review
can seem rather perfunctory. When a court feels
that an agency has reached a credible result and
that the parties have raised no troubling issues, it
might uphold the action with only minimal discus­
sion.

Sometimes, however, modem abuse of discretion
review becomes quite probing. A classic articulation
of this approach was written by Judge Leventhal in
Greater Boston Television Corp. v. FCC, 444 F.2d
841, 850-52 (D.C.Cir.1970), cert. denied, 403 U.S.
923 (1971): the court will intervene if it "becomes
aware, especially through a combination of danger
signals, that the agency has not really taken a 'hard
look' at the salient problems, and has not genuinely
engaged in reasoned decision-making." Although
the phrase "hard look" originally meant the careful
scrutiny that an agency was expected to give to the
issues, today it is more commonly used to refer to
the detailed and intensive inquiry that the courts
often conduct as they review exercises of adminis­
trative discretion. Such an inquiry is clearly suscep­
tible of abuse by the courts, which might easily use
a critique of an agency's reasoning process as an
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excuse to overturn a policy judgment with which
they simply happen to disagree. Notwithstanding its
dangers, however, the hard look doctrine, also
known as the "reasoned decisionmaking" standard,
is widely employed. It has been especially promi­
nent in review of rulemaking, as will be seen in a
later section. See pp. 107-10 infra.

The case law has established a number of specific
situations in which a reviewing court can properly
hold that an agency has abused its discretion, in­
cluding the following:

First, even when an administrator's discretionary
decision is in accord with governing statutes, it may
be unlawful if it is inconsistent with the agency's
own rules. Since a legislative regulation has the
"force of law," it is normally binding on an agency
in the same way that a statute is. This point was at
issue in litigation resulting from the famous "Satur­
day Night Massacre" incident. The Justice Depart­
ment had issued formal regulations providing that
the Watergate Special Prosecutor would not be re­
moved from his duties "except for extraordinary
improprieties on his part." Nevertheless, Acting
Attorney General Bork followed President Nixon's
directive to dismiss the prosecutor without cause.
The court held that this violation of a valid adminis­
trative regulation made the firing illegal. Nader v.
Bork, 366 F.Supp. 104 (D.D.C.1973). The court did
not actually reinstate the prosecutor (in part be­
cause a successor had already been appointed), but
its legal reasoning was later adopted by the Su-
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preme Court in a closely related context. United
States v. Nixon, 418 U.S. 683 (1974).

Second, departure from agency precedents em­
bodied in prior adjudicative decisions can constitute
an abuse of discretion, if the reasons for the failure
to follow precedent are not adequately explained.
See, e.g., Atchison, T. & S.F. Ry. v. Wichita Bd. of
Trade, 412 U.S. 800 (1973). Differential treatment
of parties who are similarly situated raises ques­
tions as to whether the agency is administering its
program in a fair, impartial, and competent man­
ner. However, reviewing courts have refrained from
requiring agencies to follow precedent mechanically.
Since conditions in a regulated industry may change
rapidly and the agency often needs some latitude to
adjust and develop its policies, rigid adherence to
precedent would sometimes frustrate the objectives
of the regulatory program. Furthermore, when one
administration replaces another, it may have a le­
gitimate desire to alter existing policies to fulfill
what it sees as its political mandate. Thus, when a
reviewing court finds that a particular administra­
tive decision is inconsistent with the agency's own
precedents, it will remand the matter to the agency
for a fuller statement of reasons instead of revers­
ing outright. If the agency supplies a reasonable
explanation for its new direction, its action should
survive review.

Third, an agency can abuse its discretion by
breaching certain principles of judge-made law. Eq­
uitable estoppel is one such area, although the
Supreme Court has confined this doctrine within
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very narrow limits. See pp. 183-85 infra. Res judica­
ta and collateral estoppel may also limit an agency's
discretion. In United States v. Stauffer Chem. Co.,
464 U.S. 165 (1984), Stauffer secured a court deci­
sion rejecting an EPA interpretation of the Clean
Air Act. When the agency tried to relitigate the
identical issue against Stauffer in another court, the
Supreme Court held that the agency was precluded
by collateral estoppel. On the other hand, in United
States v. Mendoza, 464 U.S. 154 (1984), the Court
held that collateral estoppel may not be asserted
against the United States by persons who were not
parties to the earlier case. The Court explained that
to allow such "nonmutual" collateral estoppel
"would substantially thwart the development of im­
portant questions of law by freezing the first final
decision rendered on a particular legal issue.t"

Fourth, a court will sometimes hold that a partic­
ular remedy is too severe, if the agency has not
explained satisfactorily why it did not choose a less

2. Mendoza's suggestion that the law should develop gradual­
ly, through litigation in multiple forums, has been read as
indirectly supporting the practice of "nonacquiescence," by
which an agency declines to give stare decisis effect to lower
court decisions with which it disagrees. Too much nonacquies­
cence, however, would interfere with the courts' ability to pre­
vent an agency from violating its statutory mandate. The prac­
tice is generally upheld, but is considered questionable when an
agency adheres to its legal position in a case that could only be
reviewed in a circuit that has already rejected the agency's
stance. When the Social Security Administration made frequent
use of the latter kind of nonacquiescence in the administration of
its disability benefits program in the 1980's, it was widely
criticized.
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drastic sanction. See, e.g., Jacob Siegel Co. v. FTC,
327 U.S. 608 (1946) (remanding case in which FTC
ordered company to abandon allegedly deceptive
brand name but did not seriously consider whether
an informational label would have been adequate).
More specifically, courts may intervene when an
agency applies a new holding retroactively, if they
think that the public interest in enforcement is
outweighed by the unfairness of imposing a sanc­
tion for conduct that the respondent had reasonably
believed to be lawful. See, e.g., Retail, Wholesale &
Dept. Store Union v. NLRB, 466 F.2d 380 (D.C.Cir.
1972). Still, review of an agency's remedial deci­
sions tends to be fairly deferential: usually courts
are reluctant to second-guess the agency's choice of
sanctions, which falls close to the core of the execu­
tive branch's enforcement discretion. See Butz v.
Glover Livestock Comm'n Co., 411 U.S. 182 (1973)
(upholding strict sanction).

E. FINDINGS AND REASONS

. The review standards for legal, factual, and dis­
cretionary determinations, as set forth in the pre­
ceding three sections, all presuppose that the court
will examine the agency's reasoning with a good
deal of care. In practice, however, agencies often
take action without explaining the precise grounds
on which they have made their determinations. To
overcome this difficulty, the courts have developed
the device of remanding administrative actions to
the agency for fuller explanation. See, e.g., Schaffer
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Transp. CO. v. United States, 355 U.S. 83 (1957).
The courts often remark that they do not need
great detail; the basic requirement is that the agen­
cy reveal enough of its reasoning to permit mean­
ingful judicial review. (At times, however, it appears
that no amount of explanation would suffice, be­
cause the court is using a remand for "reconsidera­
tion" as a diplomatic way of expressing its disap­
proval of the agency's substantive policy.)

Actually, a focus on the agency's reasoning is
inescapable, because it is axiomatic that a discre­
tionary agency action may be upheld only on the
strength of the agency's own rationale. In the lead­
ing case, the Supreme Court remanded an SEC
order disapproving a corporate reorganization plan,
because the Commission had reasoned from incor­
rect legal premises. SEC v. Chenery Corp., 318 U.S.
80 (1943) (Chenery I). In doing so, however, the
Court indicated that it might uphold the SEC's
position if the Commission justified it on a lawful
basis; and when the SEC issued a revised opinion,
the Court did exactly that. SEC v. Chenery Corp.,
332 U.S. 194 (1947) (Chenery II). The reason why a
reviewing court may not affirm on a basis other
than the agency's is that only the agency has au­
thority to make discretionary determinations that
Congress has delegated to it. Similarly, "courts may
not accept appellate counsel's post hoc rationaliza­
tions for agency action," Burlington Truck Lines v.
United States, 371 U.S. 156, 168-69 (1962), because
it is the agency heads, not the attorneys who defend
their decisions in court, who have the legislatively
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conferred responsibility to make discretionary judg­
ments on regulatory policy.

Although under Chenery the courts must careful­
ly scrutinize administrative opinions, they generally
will not probe for motives hidden beneath the sur­
face of those opinions. The principle was established
in lengthy litigation involving ratesetting by the
Secretary of Agriculture. Initially, the Court autho­
rized the district court to investigate allegations
that the Secretary had issued his decision without
reading the briefs or considering the evidence. After
remand, however, the Court reconsidered, declaring
that "it was not the function of the court to probe
the mental processes of the Secretary in reaching
his conclusions if he gave the hearing that the law
required." Morgan v. United States, 304 U.S. 1, 18
(1938) (Morgan II). The Court stated this point
even more forcefully when the Morgan controversy
came before it for a fourth time several years later.
Just as a judge cannot be deposed or cross-exam­
ined about his decisions, "so the integrity of the
administrative process must be equally respected."
United States v. Morgan, 313 U.S. 409, 422 (1941)
(Morgan IV). Without this presumption of regulari­
ty, agency officials would constantly be called away
from their duties to answer questions about their
decisions.

Special problems arise, however, when ~n agency
acts without issuing any explanation at all for its
decision. In that situation, said the Supreme Court
in Citizens to Preserve Overton Park v. Volpe, 401
U.S. 402 (1971), the reviewing court could make a
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factual inquiry into the agency's rationale, either by
obtaining affidavits from the officials who made the
decision or by calling them into court to testify.
Alternatively, the court could remand the action to
the agency for the necessary explanation (a solution
which the Court now views as "preferred," PBGC.v.
LTV Corp., 496 U.S. 633 (1990». On the other
hand, Overton Park made clear-and Camp v. Pitts,
411 U.S. 138 (1973), reaffrrmed-that where an
agency does provide a contemporaneous explanation
for its decision, the Morgan rule is still good law;
the administrative opinion must be taken as a bona
fide expression of the agency's reasoning unless the
challenger makes a "strong showing of bad faith or
improper behavior" (a standard that is seldom met).
The net effect of these cases is to give agency
decisionmakers a strong incentive to write opinions
to accompany their actions, even when procedural
law does not compel them to do so.

F. REVIEW ON THE
ADMINISTRATIVE

RECORD

Most of the scope of review principles discussed in
preceding sections were originally developed for
courts to use when an agency acts after formal,
trial-type proceedings. For cases in which there is
no such formality, including most rulemaking cases,
additional principles must be examined. Since the
substantial evidence test normally does not apply,
the court could potentially turn to either of two
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other provisions of § 706 as the basis for reviewing
the agency's fact findings: it could review the facts
de novo, without any deference to the agency's
findings (§ 706(2)(F»; or it could review the agen­
cy's findings pursuant to the arbitrariness standard
(§ 706(2)(A».

Citizens to Preserve Overton Park v. Volpe, 401
U.S. 402 (1971), definitively established the relative
scope of these two clauses. The Court held that an
informal action, such as the Secretary of Transpor­
tation's highway funding decision, must be reviewed
for abuse of discretion under § 706(2)(A), on the
basis of "the full administrative record that was
before the Secretary at the time he made his deci­
sion." Although the Court asserted that the APA
required this approach, scholars agree that the con­
cept of an exclusive "administrative record" for
review of informal agency actions was not contem­
plated by the framers of the APA. Prior to Overton
Park, any facts that the courts needed in order to
review such actions were typically developed
through judicial trial.

At the same time, the Court accomplished a dras­
tic narrowing of § 706(2)(F). Relying on what is
generally agreed to have been a misreading of the
legislative history of the APA, the Overton Park
opinion asserted that independent judicial factfind­
ing pursuant to clause (2)(F) is available in only two
circumstances: where "the action is adjudicatory in
nature and the agency factfinding procedures are
inadequate," or where "issues that were not before
the agency are raised in a proceeding to enforce
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nonadjudicatory agency action." Scholars have puz­
zled about what these phrases might mean; but the
debate has little practical significance, because judi­
cial decisions finding either of the two conditions
applicable are virtually nonexistent. De novo review
of the facts underlying agency actions has essential­
ly vanished from administrative law, except in the
handful of situations in which a statutory or consti­
tutional guarantee- outside of the APA requires such
treatment. For example, the Court early held that
an individual facing deportation has a constitutional
right to an independent judicial decision as to
whether he is a citizen. Ng Fung Ho v. White, 259
U.S. 276 (1922). Congress has since codified this
holding. 8 U.S.C.A. § 1l05a(a)(5). A case from the
same era called for de novo review of whether a
ratesetting order was confiscatory. Ohio Valley Wa­
ter Co. v. Ben Avon Borough, 253 U.S. 287 (1920).
This holding may still be valid, but it is unimpor­
tant, because the constitutional limits on ratemak­
ing have become very lenient today. See also p. 29
supra.

The Overton Park holding that review would take
place on an "administrative record" was soon ex­
tended to informal rulemaking cases. Under the
prior practice, courts were willing to presume the
existence of facts supporting the validity of an ad­
ministrative rule, unless the challenging party
proved at trial that the rule was arbitrary. Pacific
States Box & Basket Co. v. White, 296 U.S. 176
(1935). Since any litigation over the factual basis of
the rule would occur in court, agency decisionmak-
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ers did not take time during the rulemaking pro­
ceeding to compile a "record" for judicial review.
After Overton Park, however, both agencies and
regulated parties came to realize that they would
have to make their case at the administrative level,
because the reviewing court would disregard any
evidence submitted subsequently. See United States
v. Nova Scotia Food Prods. Corp., 568 F.2d 240 (2d
Cir.1977) (in proceeding to enforce FDA rule, courts
refused to examine new evidence casting doubt on
need for rule).

In an informal rulemaking proceeding, the ad­
ministrative record will generally consist of the
notice of proposed rulemaking, the final rule and
accompanying statement of basis and purpose, the
comments filed by the public, and any unprivileged
working papers prepared by the agency itself. The
rule will pass muster under the arbitrary and capri­
cious test if this record contains evidence that could
lead a reasonable person to accept the factual prem­
ises of the regulation <taking into account the evi­
dence submitted by opponents of the rule)," The
agency's obligation to assemble such evidence has
turned modern rulemaking into a more formalized,
adversarial process than the framers of the APA
anticipated. However, Overton Park's administra­
tive record concept was an essential step in the
development of "hard look" review of rulemaking.

3. However, the agency need not supply complete record
support for scientific conclusions and other propositions that are
inherently unprovable. See pp. 110-12 infra. Also, under some
circumstances an agency can dispense with proof by invoking the
doctrine of official notice. See pp. 291-95 infra
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Intensive scrutiny of an agency's reasoning process
would scarcely be meaningful if the agency did not
have to defend its exercise of discretion by reference
to facts that were actually before it at the time the
rule was written.

G. REVIEW OF RULES

On a general level, most of the scope of review
principles described above are fully applicable to
judicial review of rules. Like all other forms of
agency action reviewed under the APA, rules must
be consistent with the agency's statutory mandate
(§ 706(2)(C», the Constitution (§ 706(2)(B» and
procedural requirements (§ 706(2)(D». They also
must not be "arbitrary and capricious"
(§ 706(2)(A», a standard that is breached if the
agency lacked support in the administrative record
for its factual assumptions, or otherwise misused its
discretion."

However, courts have had to struggle to apply
these standards satisfactorily in the rulemaking
context. In those situations, many of the central
issues concern policy judgments and "legislative
facts," which often are not susceptible of "proof' in
the same way as the facts in a typical adjudicative
proceeding are. Moreover, the issues involved in the
rulemaking proceeding can be highly technical, no­
tably in the newer fields of health and safety regula­
tion. Finally, an informal rulemaking record is fun-

4. In the relatively rare case of a role issued after a trial-type
hearing, the substantial evidence test (§ 706(2)(E)) would apply
to review of the agency's fact findings.
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damentally different from the adjudicative records
that judges have traditionally reviewed. As Judge
McGowan noted, an informal rulemaking record "is
indistinguishable in its content from [materials col­
lected in] the proceedings before a legislative com­
mittee hearing on a proposed bill-letters, tele­
grams, and written statements from proponents
and opponents, including occasional oral testimony
not subjected to adversary cross-examination." In
reviewing this kind of record, there is a risk that
the judges will "vote their policy preferences in the
same manner as does the legislator" and "thereby
risk nullification of the principle that democracies
are to be run in accordance with the majority will."
McGowan, Congress and the Courts, 62 A.B.A.J.
1588, 1589-90 (1976). Thus, courts have had to
develop a method of review that would enable them
to prevent abuses of power in the rulemaking pro­
cess (which agencies are using more and more fre­
quently to implement their mandates), but that
would not permit them to make essentially legisla­
tive or political judgments.

. 1. Hard Look Review. In Automotive Parts &
Accessories Ass'n v. Boyd, 407 F.2d 330 (D.C.Cir.
1968), the court faced up to some of these complica­
tions. Judge McGowan stated that judicial review of
rulemaking "need be no less searching and strict
[than in a case of formal adjudication], but because
it is addressed to different materials, it inevitably
varies from the adjudicatory model. The paramount
objective is to see whether the agency, given an
essentially legislative task to perform, has carried it
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out in a manner calculated to negate the dangers of
arbitrariness and irrationality ... , " To that end,
the agency's statement of basis and purpose (the
written explanation accompanying the rule) must
"enable us to see what major issues of policy were
ventilated by the informal proceedings and why the
agency reacted to them as it did." In other words,
the court would examine whether the agency had
engaged in what Judge Leventhal was soon to call
"reasoned decisionmaking," including whether the
agency explained its position cogently and thor­
oughly, and whether it responded to significant
criticisms by participants in the rulemaking pro­
ceeding.

The rule reviewed in the Automobile Parts case
itself survived this type of scrutiny. But in other
cases, where an agency had stated its position ob­
scurely or failed to answer cogent criticisms, regula­
tions fell victim to the growing power of the "hard
look." For example, in National Tire Dealers &
Retreaders Ass'n v. Brinegar, 491 F.2d 31 (D.C.Cir.
1974), the court set aside a safety standard govern­
ing retreaded tires. Under the regulation, safety
information had to be permanently molded into the
tire, rather than disclosed on a removable label. The
Secretary had barely justified this requirement;
and, despite much record evidence that permanent
molding would be prohibitively expensive, he had
asserted without record support that the require­
ment was "practicable," as the statute required it
to be. See also Kennecott Copper Corp. v. EPA, 462
F.2d 846 (D.C.Cir.1972) (remanding to allow Ad-
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ministrator to explain why he had set a limit on
sulphur oxide emissions at a level that was lower
than any of the studies in the record had shown to
be dangerous); Portland Cement Ass'n v. Ruckel­
shaus, 486 F.2d 375 (D.C.Cir.1973), cert. denied,
417 U.S. 921 (1974) (remanding cement dust regu­
lations because EPA had failed to respond to signifi­
cant methodological criticisms); United States v.
Nova Scotia Food Prods. Corp., 568 F.2d 240 (2d
Cir.1977) (remanding FDA rules that instructed
manufacturers how to prevent botulism in white­
fish, because agency had ignored cogent comments
that its approach would render the product com­
mercially unsaleable).

Ultimately, the Supreme Court gave its approval
to the developing case law insisting on reasoned
decisionmaking in Motor Vehicle Mfrs. Ass'n v.
State Farm Mut. Auto. Ins. Co., 463 U.S. 29 (1983).
In 1981, the Department of Transportation rescind­
ed a 1977 rule requiring the installation of "passive
restraints" in automobiles-either airbags or auto­
matic seatbelts. The agency explained this action by
saying that "detachable" automatic seatbelts, the
industry's favored method of meeting the require­
ment, would not necessarily promote safety, be­
cause consumers would detach them. The State
Farm Court found two flaws in this explanation.
First, the agency's doubts about the effectiveness of
automatic seatbelts ignored the factor of inertia:
consumers who would not bother to fasten manual
belts might well allow self-fastening belts to remain
in place. The agency had to address this crucial
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point. Second, even if those belts were ineffective,
the agency did not explain why it had not fallen
back on a requirement of airbags or "nondetacha­
ble" seatbelts, both of which the agency itself had
found in 1977 to be effective.

The Court in State Farm was careful to point out
that the alternatives ignored by the agency were
clearly presented on the record, and that the admin­
istrator was reversing a settled course of action. It
also emphasized that a rule is not arbitrary simply
because there is no direct evidence in support of the
agency's conclusion. But the agency must explain
the evidence that is available and "provide a ration­
al connection between the facts found and the
choice made." Generalizing, the Court declared:
"Normally, an agency rule would be arbitrary and
capricious if the agency has relied on factors which
Congress has not intended it to consider, entirely
failed to consider an important aspect of the prob­
lem, offered an explanation for its decision that
runs counter to the evidence before the agency, or is
so implausible that it could not be ascribed to a
difference in view or the product of agency exper­
tise." The judicial assertiveness expressed in this
formula remains typical of modern abuse of discre­
tion review. In fact, some scholars regard the intru­
siveness of today's judicial review as an impediment
to the rulemaking process itself. See pp. 338-41
infra.

2. Scientific Uncertainty. Despite the ambitions
of hard look review, reviewing courts realize that
their capacity to evaluate regulations in highly tech-
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nical areas is limited. The problems in this area
surfaced in Ethyl Corp. v. EPA, 541 F.2d 1 (D.C.Cir.
1976) (en bane), cert. denied, 426 U.S. 941 (1976),
which upheld an EPA rule reducing the use of lead
additives in gasoline on the ground that the addi­
tives created a health hazard. Judge Bazelon, in a
concurring opinion, argued that judicial review of
the facts should be extremely restrained, because
"substantive review of mathematical and scientific
evidence by technically illiterate judges is danger­
ously unreliable." At most, reviewing courts could
assure rationality indirectly, by making sure that
the agency had strictly complied with applicable
procedural requirements and had exposed its factu­
al premises to public scrutiny. Judge Leventhal,
however, cautioned against judicial abdication:
court review of the substance of agency rules, even
in technical areas, was crucial to the legitimacy of
agency rulemaking. Yet even Leventhal joined the
opinion of the majority, written by Judge Wright,
which demonstrated keen awareness of the impor­
tance of judicial restraint in such cases. First, the
court interpreted the Clean Air Act permissively:
the EPA's mandate to regulate emissions that "will
endanger" public health was satisfied if the agency
showed a significant risk of harm, not necessarily
proof of actual harm. Second, the court showed a
willingness to defer to the agency's factfinding, so
long as it was not based on "hunches" or "wild
guesses." Judge Wright concluded: "Where a stat­
ute [delegating rulemaking authority] is precaution­
ary in nature, the evidence difficult to come by,
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uncertain, or conflicting because it is on the fron­
tiers of scientific knowledge, ... and the decision
that of an expert administrator, we will not demand
rigorous step-by-step proof of cause and effect."

The Supreme Court has also called for judicial
restraint in this area. In the Benzene case, although
the plurality read the statute to require a showing
of significant risk before toxic substances could be
regulated, it also concluded that the Secretary was
not required to support his finding "with anything
approaching scientific certainty"; the finding of risk
need only be supported by "a body of reputable
scientific thought." Industrial Union Dep't, AFL­
CIO v. American Petroleum Inst., 448 U.S. 607
(1980). (The dissenters would have allowed even
more leeway to the Secretary.) Similarly, in Balti­
more Gas & Elec. Co. v. NRDC, 462 U.S. 87 (1983),
the Court remarked that "a reviewing court must
generally be at its most deferential" when an agen­
cy is "making predictions, within its area of special
expertise, at the frontiers of science." Accordingly,
the Court sustained an NRC rule that permitted
licensing boards to ignore the possibility of environ­
mental harm from long-term storage of spent nucle­
ar fuel, despite considerable uncertainty about
whether a safe method of storing nuclear waste
would ever be found.

3. Substantial Evidence Review. In several regu­
latory statutes enacted in the early 1970's, such as
the Occupational Safety and Health Act, Congress
provided that agency rules should be reviewed un­
der a substantial evidence test. This trend evidently
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resulted from a desire for particularly probing judi­
cial review; historically, the substantial evidence
test had been regarded as significantly more rigor­
ous than the arbitrariness test, which ordinarily
governs rulemaking. But this approach created an
"anomaly," Judge McGowan later wrote, because
these new rulemaking statutes generally contem­
plated "informal" (notice-and-comment) rulemak­
ing, while the substantial evidence test has tradi­
tionally been understood as a test for judging the
evidence in a record compiled during a trial-type
hearing. Industrial Union Dep't, AFL-CIO v. Hodg­
son, 499 F.2d 467 (D.C.Cir.1974). He went on to say
that, no matter how the standard of review was
phrased, a court could not be expected to demand
solid factual support for predictive or scientific fact
findings, let alone for policy judgments. Congress
now seems to have ceased creating this type of
statutory provision-partly because it has become
more aware of the inherent limits of the judicial
function, as explained by Judge McGowan, and
partly because the "hard look" that courts provide
under the arbitrariness test has become just as
intrusive as the rigorous review that Congress had
hoped to achieve through a substantial evidence
test. See National Lime Ass'n v. EPA, 627 F.2d 416,
452 (D.C.Cir.1980) (in 1977 revision of Clean Air
Act, substantial evidence test for rulemaking was
rejected as unnecessary).

Some cases continue to assert that a statute that
applies the substantial evidence test to rules re­
quires unusually rigorous review. E.g., AFL-CIO v.
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OSHA, 965 F.2d 962 (11th Cir.1992). Increasingly,
however, courts see a "convergence" between the
arbitrariness test and the substantial evidence test.
As Judge (now Justice) Scalia explained in Associa­
tion of Data Processing Servo Orgs. V. Board of
Govs., 745 F.2d 677 (D.C.Cir.1984), the real differ­
ence between the two tests is that in substantial
evidence review the court seeks support for factual
fmdings in the record of a formal hearing, while in
arbitrariness review it does not. But, he continued,
this does not mean that an agency needs more
factual support to pass one test than to pass the
other. The Data Processing analysis is likely to
prevail in the long run. Traditionally, the substan­
tial evidence test was regarded as a more stringent
standard because it occurred on a record. But now
that informal actions are reviewed on the "adminis­
trative record," that functional distinction has lost
its force. Moreover, agencies are now using informal
rulemaking to implement policies that formerly
would have been handled through trial-type pro­
ceedings, and courts perceive no reason why this
shift in procedure should result in a diminished
scope of review on substantive issues. In any event,
the debate over which test is stricter is somewhat
fruitless. Both tests really contemplate a standard
of "reasonableness," which no one can define with
precision. Under either test, ultimately, the court is
likely to be influenced by a variety of subtle factors,
such as the nature and complexity of the issues
involved, the consequences of an erroneous determi­
nation, the agency's reputation for competence and
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fairness, and the judge's philosophy of judicial re­
view.

H. AGENCY INACTION AND DELAY

The APA's definition of "agency action" includes
"failure to act." 5 V.S.C.A. § 551(13). Nevertheless,
when courts are asked to review administrative
inaction, they are usually much more deferential
than when affirmative acts are challenged. A mod­
em example of this attitude is Heckler v. Chaney,
470 V.S. 821 (1985). There, eight death row prison­
ers wrote to the Food and Drug Administration,
contending that states' use of lethal drug injections
in human executions violated the Food, Drug, and
Cosmetics Act. They urged the FDA to bring suit to
stop this practice, but the FDA refused. The Su­
preme Court declined to intervene, declaring broad­
ly that an agency's refusal to initiate an enforce­
ment proceeding is "presumptively unreviewable."
Although this holding rested in part on an analogy
to the tradition of prosecutorial discretion in the
criminal justice system, the Court laid greater em­
phasis on some of the practical difficulties that
judicial review of nonenforcement decisions can en­
tail. Enforcing agencies usually do not have suffi­
cient personnel or funds to pursue all possible viola­
tions of the laws they administer. As they allocate
their investigative and litigating resources, they
must make judgments about such factors as the
seriousness of the offense, the nature and quality of
proof available, the likelihood of obtaining a consent
settlement or a favorable decision, the deterrent
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value of a prosecution, and the "opportunity cost"
of other cases that will not be brought if resources
are invested in this one. Courts have little compe­
tence to evaluate the rationality of discretionary
choices such as these."

The Chaney opinion added, however, that when
Congress lays down specific guidelines cabining an
agency's enforcement discretion, the court can re­
quire the agency to respect its legislative mandate.
In this regard, the Court cited with approval Dun­
lop v. Bachowski, 421 U.S. 560 (1975), in which it
had upheld judicial review of the Secretary of La­
bor's refusal to challenge a union election under the
Labor-Management Reporting and Disclosure Act.
In Dunlop the Act itself had directed the Secretary
to bring suit if he found probable cause to believe
that a violation had occurred.

Although the lower courts have adhered to the
core holding of Chaney, they have often striven not
to extend it beyond its necessary limits. See Levin,
Understanding Unreviewability in Administrative
Law, 74 Minn.L.Rev. 689 (1990). For example,
when a plaintiff contends that an agency's nonen­
forcement decision resulted from a misunderstand­
ing of the substantive law, rather than from an
exercise of managerial judgment, the courts have

5. For similar reasons, courts have held that an agency may
bring an enforcement action against one suspected violator,
without immediately pursuing similarly situated competitors;
this enforcement strategy will stand in the absence of a "patent
abuse of discretion." Moog Industries, Inc. v. FTC, 355 U.S. 411
(1958); see F.T.C. v. Universal-Rundle Corp., 387 U.S. 244
(1967) (similar ruling).
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usually been willing to reach these legal issues. See,
e.g., Montana Air Chapter No. 29 v. FLRA, 898 F.2d
753 (9th Cir.1990). But see Crowley Caribbean
Transp., Inc. v. Pena, 37 F.3d 671 (D.C.Cir.1994).
Similarly, courts have adhered to their pre-Chaney
view that an agency's refusal to institute a rulemak­
ing proceeding is subject to judicial review. Ameri­
can Horse Protection Ass'n v. Lyng, 812 F.2d 1
(D.C.Cir.1987) (reaffirming WWHT, Inc. v. FCC,
656 F.2d 807 (D.C.Cir.1981)). They do insist, how­
ever, that in this latter situation the agency will be
reversed "only in the rarest and most compelling of
circumstances." Id. In practice, therefore, judicial
oversight of agency inaction in the rulemaking con­
text is probably not much more intrusive than it is
in the context of individual enforcement decisions.

After a proceeding has been launched, partici­
pants may ask the courts to intervene if the agency
does not render a decision within a reasonable
period of time. Courts resolve unreasonable delay
claims through a "rule of reason," balancing hard­
ships to the agency and to the complaining party.
Telecommunications Research & Action Center v.
FCC, 750 F.2d 70 (D.C.Cir.1984). Nevertheless,
courts try to remain sensitive to the agencies' prob­
lems of resource allocation, and so their responses
usually take the form of exhortation rather than
direct compulsion. See generally Eisner, Agency De­
lay in Informal Rulemaking, 3 Ad.L.J. 7 (1989).
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I. CONCLUSION

Ch.3

In the final analysis, the scope of review stan­
dards examined in this chapter-both those of the
APA and those created by case law-leave a great
deal of discretion in the hands of individual judges.
Phrases like "substantial evidence" and "arbitrary
and capricious" can never be defined with precision,
and courts have their own reasons for wanting to
keep the governing standards rather vague. One
explanation for this preference is that judges like to
have flexibility to respond to the equities of individ­
ual fact patterns. Another explanation is that the
courts disagree among themselves about the proper
degree of deference that they should give to various
administrative decisions. This disagreement, in
tum, can be traced to differing assessments of the
ultimate utility of judicial review in the control of
agency action.

To some minds, judicial review should be highly
prized for its contribution to the rule of law: it is
the best means to ensure that agencies' policies
adhere to the terms of their statutory mandates,
and that individuals receive fair and evenhanded
treatment in the implementation of those policies.
On the other hand, overly intrusive judicial review
is sometimes criticized for its undemocratic charac­
ter. When courts use their review powers aggres­
sively, they may undermine the agencies' ability to
make legitimate responses to the will of the public.
As the Court in Chevron observed, "federal judges-
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who have no constituency-have a duty to respect
legitimate policy choices made by those who do."

Defenders of judicial review also emphasize that
it can serve a quality control function, remedying
carelessness and corner-cutting at the administra­
tive level. Moreover, courts can supply a generalist
perspective that single-mission agencies often lack.
However, those who are more skeptical about the
value of judicial review point out that administra­
tive agencies possess technical sophistication and
experience that courts simply cannot duplicate.
They also note that the courts, with their limited
sources of information, do not always grasp the
realities of program administration that lurk in the
background of some agency policy choices.

Supporters of judicial review also argue that the
courts' openness to a wide variety of suitors is one
of their strengths. Groups that obtain aid from the
courts sometimes represent interests that the agen­
cy should have heeded at an earlier stage. And
courts are often the only hope for individuals who
lack access to the mechanisms of political oversight.
Critics see the courts as too often serving as pawns
in interest groups' campaigns of delay and obstruc­
tionism, sabotaging the coherence of orderly pro­
gram administration. History records many inci­
dents in which an agency simply gave up on a
project because it was exhausted by efforts to over­
come judicial roadblocks.

In the years ahead, these and other competing
arguments will undoubtedly shape the continuing
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development of scope of review doctrine, as courts
endeavor to maintain meaningful controls over ad­
ministrative actions without usurping the functions
that Congress intended the agencies to perform.



CHAPTER N

ACQUIRING AND DISCLOSING
INFORMATION

Without information, administrative agencies
could not regulate industry, protect the environ­
ment, prosecute fraud, collect taxes, or issue grants.
Good decisions require good data, and if an agency
does not fully understand the nature of the prob­
lems confronting it or the consequences of possible
actions, its programs are likely to be either unduly
burdensome or ineffective. Indeed, one of the
strongest arguments for "deregulating" major sec­
tors of the economy is the claim that agencies often
cannot learn enough about the regulated industry
to make sound policy.

Much of the information needed to make the
administrative process work is freely available from
published sources, voluntary submissions by regu­
lated persons and organizations, citizen complaints,
and studies conducted by agency staff or outside
parties. Frequently, however, the necessary infor­
mation can be obtained only from members of the
regulated industry or other private parties who are
not willing to give it to the government. A substan­
tial legal battle may then develop. Personal privacy
and freedom from governmental intrusion have long
been considered fundamental elements of liberty,
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and these interests are constitutionally protected by
the Fourth Amendment's prohibition of unreason­
able searches as well as the Fifth Amendment's ban
on compulsory self-incrimination. The growth of
regulatory and benefit programs in recent years has
greatly increased the government's demand for s~n­

sitive private information, and the computerization
of files has heightened popular fears that agencies
may misuse personal data.

Beyond these legitimate concerns about abuse of
official power, however, there are some strong prac­
tical incentives for regulated persons and firms to
resist disclosure. Withholding requested informa­
tion is often an effective way of avoiding unwanted
regulation or delaying it; even if the agency ulti­
mately succeeds in forcing disclosure, conditions
may have changed sufficiently to make the data
useless or irrelevant. Moreover, some of the data
sought by the regulatory agencies may be commer­
cially valuable material such as trade secrets, and
companies may fear that information will "leak"
from the agencies' files to their competitors. Cost is
also an important factor in many situations where
private parties refuse to provide information volun­
tarily. When the FTC ordered large manufacturing
firms to provide detailed financial information bro­
ken down by product category or "line of business,"
some companies fought the demand through the
courts for years, because they did not keep records
according to the categories requested by the agency.
As a result, it would have been extremely costly for
them to generate the data from existing business
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records. See Appeal of FTC Line of Business Report
Litigation, 595 F.2d 685 (D.C.Cir.1978), cert. de­
nied, 439 U.S. 958 (1978).

Just as agencies thrive on information, citizens
have a vital need for information from the agencies.
Many of the procedural protections found in judicial
and administrative proceedings are designed to give
interested persons a fair opportunity to discover,
present, and challenge relevant information. In ad­
dition, disclosure of information about the govern­
ment serves the interest of public and political
accountability, by revealing areas where administra­
tion is ineffective and reform is necessary. Because
of several disclosure statutes enacted during the
1960's and 1970's, a great deal of the business of
government in the United States is open to public
view, and much of the data on which agency deci­
sions rest is available for the asking to interested
citizens.

A. AGENCY INVESTIGATIONS
IN CONTEXT

The power to compel private parties to submit
information, like other administrative powers, must
be based upon a valid legislative delegation of au­
thority, and the agency must observe the standards
and procedures specified in the relevant statutes.
Traditionally, however, Congress has granted the
agencies wide discretion to investigate and compel
disclosure of information; many statutes impose
only minimal constraints on the agency's use of
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compulsory process. Another source of legallimita­
tions on agency data gathering is the Constitution.
Because the government's attempts to gather infor­
mation can threaten constitutionally protected pri­
vacy interests, the agency's activities must be mea­
sured against the requirements of the Fourth and
Fifth Amendments. Applying these established gen­
eral principles has often proven difficult, however,
because the agencies engage in widely diverse activ­
ities, and the constitutional protections, which were
designed primarily to deal with criminal law en­
forcement proceedings, cannot be mechanically ap­
plied to all agency activities. Administrative inqui­
ries may be directed towards an eventual criminal
prosecution, as in the case of an IRS tax fraud
investigation, but they may also be designed to
support a civil penalty, or a cease and desist order,
or the setting of rates for the future, or the formu­
lation of general policy. Moreover, much of the work
of the regulatory agencies takes place outside of
formal proceedings. The Equal Employment Oppor­
tunity Commission mediates discrimination com­
plaints; the Food and Drug Administration negoti­
ates "voluntary" recalls of potentially hazardous
food products; the Federal Reserve Board exercises
continuing supervision over banks. The agency's
(and the public's) need to compel disclosure of infor­
mation may vary in each of these settings, and so
also may the potential harm to the regulated if that
power is unchecked.

Another source of difficulty is the fact that agen­
cies use a variety of techniques for gathering data,
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and these techniques vary in their burdensomeness
and intrusion on protected interests. In some Feder­
al Trade Commission investigations, for example,
the Commission can issue subpoenas for documents
or testimony, or it can demand to inspect records in
the office where they are kept, or it can require
companies to fill out special "report orders"; in
other instances, the FTC can issue "civil investiga­
tive demands" that are subject to different stan­
dards and procedures; and presiding officers in ad­
judicative proceedings can issue discovery orders
much like those used in federal courts. Other agen­
cies, particularly those enforcing health and safety
regulations, have the power to inspect facilities and
seize suspicious goods. As might be expected, the
courts' attempts to adapt the constitutional protec­
tions to the administrative process have produced a
large and not entirely consistent body of law.

A threshold question in disputes over agency ac­
cess to information is how the party who is present­
ed with an agency demand for records or other data
may contest the legality of the request. In many
agencies, rules or statutes explicitly provide a proce­
dure similar to the motion to quash a subpoena that
is used in the courts. When such a procedure is
available, the party served with a subpoena must
present her objections before the agency or she may
be barred from raising them in the courts under the
doctrine of exhaustion of administrative remedies.
McClendon v. Jackson Television, 603 F.2d 1174
(5th Cir.1979); see also pp. 371-76 infra.
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While courts can enforce their own subpoenas
directly by use of the contempt power, most agen­
cies cannot; they must bring an enforcement action
and obtain a court order directing compliance with
the subpoena. In this enforcement action, the party
who is resisting disclosure may present her objec­
tions to the subpoena, and the court will review the
legality of the agency's use of compulsory process. If
the court upholds the subpoena, it will issue an
order enforcing it, and a violation of this order is
punishable as contempt of court. Thus, a party
resisting an agency subpoena typically does not
incur any risk of penalties or legal liability until
after court review. On the other hand, some stat­
utes do provide that a party who refuses to comply
without just cause is subject to fines or criminal
penalties from the time the agency subpoena is
issued. See, e.g., Securities Exchange Act, 15
U.S.C.A. § 78u(c) (failure to comply with SEC sub­
poena is a misdemeanor). These immediate sanc­
tions are rarely enforced, however, and a party can
usually obtain judicial review of administrative sub­
poenas with no risk that substantial penalties will
accrue. Of course, if the subpoena is directed to a
third party, the "target" may have no remedy be­
cause she may not even know that she is under
investigation. See SEC v. Jerry T. O'Brien, Inc., 467
U.S. 735 (1984) (SEC has discretion not to notify
target).



Ch. 4 INFORMATION

B. SUBPOENAS:GENERAL
PRINCIPLES

127

When a private party contests an agency's de­
mand for records, testimony, or other information,
the reviewing courts will test the legality of the
agency's demand by applying general principles that
have evolved to control the use of compulsory pro­
cess. These basic standards can be divided into four
categories.

1. The Investigation Must Be Authorized by Law
and Undertaken For a Legitimate Purpose. Because
administrative agencies can exercise only those
powers that the legislature has delegated to them,
the first inquiry is whether the relevant statutes
have conferred the power to conduct the investiga­
tion in question. See 5 U.S.C.A. § 555(c) (compulso­
ry process may not be issued or enforced "except as
authorized by law"). In practice, however, this jur­
isdictional limit on administrative investigations is
generally easy to satisfy. Both the substantive dele­
gation of regulatory power to the agency and the
grant of investigative authority may be drafted in
such broad terms that the reviewing court will fmd
it difficult to conclude that the investigation is ultra
vires. Even when the issue of agency jurisdiction Ia
arguable or unclear, the court is likely to perceive
several reasons to let. the investigation go forward.
First, an injured party will generally have an oppor­
tunity to challenge the scope of the agency's power
on review of a final decision. Second, a judicial
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attempt to fix the boundaries of agency jurisdiction
at the preliminary stage of subpoena enforcement
may be premature, because the issues may be more
clearly defined if review is postponed until there is a
final administrative decision. Third, the question
may become moot if the agency ultimately decides
not to exercise regulatory power over the complain­
ing party. Thus, the courts generally conclude that
the question of statutory coverage is to be deter­
mined by the agency in the first instance. See, e.g.,
Oklahoma Press Pub. Co. v. Walling, 327 U.S. 186
(1946).

A jurisdictional argument may succeed where the
complaining party is able to show a clear congres­
sional intent not only to exempt it from regulation,
but also to protect it from particular agency investi­
gations. A common carrier that was subject to regu­
lation by the ICC and explicitly exempted from
investigative or regulatory activities of the FTC was
able to resist compliance on this ground in FTC v.
Miller, 549 F.2d 452 (7th Cir.1977). Another situa­
tion in which reviewing courts are likely to take a
close look at' agency demands for information is
where the complaining party can make a convincing
showing that the investigation was undertaken in
bad faith for some improper purpose such as harass­
ing or persecuting the respondent. United States v.
Powell, 379 U.S. 48 (1964). However, ifthe adminis­
trator has a colorable basis for requesting the infor­
mation in question, the complaining party will have
to satisfy a substantial burden of pleading and proof
in establishing an improper motive. Id.
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2. The Information Sought Must Be Relevant to
a Lawful Subject of Investigation. The Fourth
Amendment prohibits the issuance of search war­
rants unless there is probable cause to believe that
a specific violation of law has occurred, and during
the early years of administrative regulation a simi­
lar standard was applied to administrative subpoe­
nas. The leading case was F'J'C v. American Tobacco
Co., 264 U.S. 298 (1924), where the Court strictly
construed the FTC's investigative authority in or­
der to avoid the constitutional question: if the stat­
ute did not require "[sjorne evidence of the materi­
ality of the papers demanded," it might well violate
the Fourth Amendment.

A few years later, however, the Court relaxed this
seemingly stringent requirement. In Endicott John­
son Corp. v. Perkins, 317 U.S. 501 (1943), the
Secretary of Labor had requested payroll data from
a government contractor for the purpose of deter­
mining whether certain factories were covered by
the minimum wage law; The Court concluded that
the issue of whether the factories were covered
should not be litigated in the subpoena enforcement
proceeding; so long as "[tjhe evidence sought by the
subpoena was not plainly incompetent or irrelevant
to any lawful purpose of the Secretary in the dis­
charge of her duties under the Act," the district
court should grant enforcement.

The constitutional basis for this result was fur­
ther explained in Oklahoma Press Pub. Co. v. Wall­
ing, 327 U.S. 186 (1946). There, the Court distin­
guished actual searches and seizures, like those
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commonly used in criminal law enforcement, from
the "figurative" or "constructive" search that takes
place when a regulatory agency demands to see the
records of a regulated company. The Oklahoma
Press opinion emphasized that there was a long
history of legislative provisions requiring corpora­
tions to maintain records that were open to public
and government scrutiny, while individuals had
been protected against "officious intermeddling" in
their affairs. In essence, the threat to legitimate
expectations of privacy was less in the regulatory
setting, while the public interest in access to corpo­
rate records was strong. In many fields of regula­
tion, the only evidence of possible violations of law
may be the records of regulated companies. In this
situation, a strict probable cause requirement could
make enforcement impossible. The Supreme Court
recognized this necessity in United States v. Morton
Salt Co., 338 U.S. 632 (1950), when it analogized
the agency's investigative power to a grand jury's:
an agency with a proper legislative authorization
"can investigate merely on suspicion that the law is
being violated, or even just because it wants assur­
ance that it is not." Furthermore, many agencies'
responsibilities extend beyond the enforcement of
existing laws and rules. When administrators are
delegated the power to make policy through rule­
making or are authorized to report to the Congress
on matters that may require legislation, they will
often need to obtain information from unwilling
private parties. Rigid application of the probable
cause standard could undermine the quality of
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agency policymaking. See also Donovan v. Lone
Steer, Inc., 464 U.S. 408 (1984) (reaffirming Okla­
homa Press ).

While the constitutional standard of relevance
has become easy to satisfy, particular statutes may
impose more rigorous requirements on agency in­
vestigations. An EEOC subpoena, for example, may
only inquire into matters that are "relevant to [a]
charge under investigation." 42 U.S.C.A. § 2000e­
8(a); see EEOC v. Shell Oil Co., 466 U.S. 54 (1984).
It is also important to remember that physical
inspections and other administrative searches are
subject to more intensive judicial scrutiny than
agency demands to produce records or witnesses.
See pp. 138-43 infra.

3. The Investigative Demand Must Be Sufficient­
ly Specific and Not Unreasonably Burdensome. The
Fourth Amendment's prohibition of unreasonable
searches and seizures has also been modified in its
application to administrative investigations. As the
Court noted in the Oklahoma Press case, this re­
quirement implies that the subpoena must ade­
quately describe the materials sought; however, the
sufficiency of the specifications is "variable in rela­
tion to the nature, purposes, and scope of the inqui­
ry." Other factors bearing on the reasonableness of
the subpoena are the cost of assembling and copy­
ing the requested materials; the disruption of the
data source's business or activities that will result
from compliance with the agency's request; the
repeated or excessive nature of the agency's de­
mands for data; and the risk of competitive harm if
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trade secrets or other commercially valuable infor­
mation is released by the agency. While claims of
unreasonable burden are frequently made, they are
rarely successful. At most, the reviewing court may
inquire whether there is adequate assurance,
through protective orders or other procedural de­
vices, that the respondent will be protected against
the loss of proprietary information.

4. The Information Sought Must Not Be Privi­
leged. The extent to which constitutional, common
law, or statutory privileges limit the agencies' pow­
ers of compulsory process has been the subject of
continuing debate. Much of the controversy has
concerned the Fifth Amendment's privilege against
self-incrimination. The extent of this protection is
discussed in the next section. Other testimonial
privileges, such as the common law protection for
husband-wife and lawyer-client communications, as
well as the more recent state statutes such as those
protecting journalists and their sources or accoun­
tants and their clients, have rarely been litigated in
the administrative context. Agency statutes and
regulations are usually silent on this point. In Up­
john Co. v. United States, 449 U.S. 383 (1981),
however, the Court held that a taxpayer could as­
sert both the attorney-client privilege and the work
product privilege in resisting enforcement of an IRS
summons. But see University of Pennsylvania v.
EEOC, 493 U.S. 182 (1990) (no privilege for peer
review materials); United States v. Arthur Young &
Co., 465 U.S. 805 (1984) (no accountant-client privi­
lege).
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When an agency seeks to compel a witness to
testify, its attempts may conflict with the Fifth
Amendment's assurance that no person "shall be
compelled in any criminal case to be a witness
against himself." Although the agency that is seek­
ing the testimony will not have the power to impose
criminal sanctions itself, a witness may fear that
the information she provides will later be used
against her in a criminal prosecution. When there is
a risk that criminal sanctions will be imposed, the
witness may refuse to answer questions that could
incriminate her or provide a link in a chain of
evidence against her. However, there are some sig­
nificant limitations on the use of the privilege in
administrative investigations or hearings.

1. The Threatened Penalty Must Be Criminal
Rather Than Civil in Nature. In many regulatory
areas, the sanction the witness fears may be labeled
a "civil penalty," a "forfeiture," or some similar
term rather than a crime. When this occurs, the
court must determine whether the statutory penal­
ty is sufficiently punitive in purpose or effect to be
considered criminal. See Flemming v. Nestor, 363
U.S. 603, 613-21 (1960). In making this determina­
tion, the court will consider a variety of factors,
such as whether the penalty is designed to promote
retribution and deterrence rather than to compen­
sate for damage, and whether the sanction in ques­
tion is excessive in relation to its claimed purpose.
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United States v. Ward, 448 U.S. 242 (1980) (re­
quirement that persons responsible for oil spills in
navigable waters must report the spills to appropri­
ate government agencies was not a violation of Fifth
Amendment despite civil penalties of $5000 for each
spill); see also Kennedy v. Mendoza-Martinez, 37~

U.S. 144, 168-69 (1963).

2. _The Privilege Is Available Only to Natural
Persons and Cannot Be Asserted on BehalfofCorpo­
rations or Associations. Since the purpose of the
self-incrimination privilege is to protect individuals
from the government's use of the "third degree"
and similar coercive tactics to extract confessions of
personal wrongdoing, a corporation has no Fifth
Amendment privilege. Thus, the officers of corpora­
tions and other business associations may not with­
hold testimony that might incriminate their firms.
Bellis v. United States, 417 U.S. 85 (1974). A relat­
ed principle, known as the collective .. entity. rule,
~~!h:~~a.-cory~~a.te officer wh~-has Cu~iody of
the firm's records must produce them in response
-toa-Slibpoena, even though this response might

- inCrimInate the custodian herself. "[T]he custodi-
'8n's act of production is not deemed a personal act,
but rather an act of the corporation." Braswell v.
United States, 487 U.S. 99 (1988).

3. The Privilege Attaches Only to Compelled Tes­
timonial Utterances and Not to Other Communica­
tions. To receive Fifth Amendment protection, a
communication must be coerced and must be testi­
monial in nature. Thus, in Couch v. United States,
409 U.S. 322 (1973), a subpoena for documents that
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were in the hands of the taxpayer's accountant did
not violate the taxpayer's privilege, because it did
not compel the taxpayer to do anything.' Converse­
ly, in Fisher v. United States, 425 U.S. 391 (1976),
the Court concluded that taxpayers could be re­
qUIrea:--to produce the work papers their accoun­
tants had· created in preparing their tax returns.
Such papers would contain testimonial declarations
by the accountants, not by the taxpayers. Th~_2~.'!~
extended Fisher in United States v. Doe, 465 U.S.
605 (1984), holdin~l1at the contents of even the

resp:<>~~El!1!~~~~ii.l>~~~~~S~-..E~~<?~c!S__~~_1IDP--~Yi­
legeci: .since h!Ll1a~t p!,ep~eQ_t4~s~recordsyohlIl­

~Y(!!l_.!4~_Qt:4!I!~ .. course.of _1>l.l.Si~~_s_s~LJll~jr
contents did n_<?t_~C!-Il_~ti~!!te_C-QIftJl~lled: .. te~~~J!l.?_!1Y.

The Court did recognize in Fisher that the very
act of producing records can be self-incriminating,
because the response in effect admits that the sub­
poenaed documents exist and are genuine. On the
facts of that case, the Court did not believe that
production of the accountants' work papers would
be the equivalent of testifying to damaging informa­
tion: "The existence and location of the papers are
a foregone conclusion, and the taxpayer adds little
or nothing to the sum total of the government's
information by conceding that he in fact has the

1. Similarly, even if the documents sought are personal rec­
ords that are in the possession of the individual and contain
handwritten notations, the agency may still be able to obtain
them by using a search warrant rather than a subpoena. Here,
also, the individual is not compelled to testify against herself,
and so the Fifth Amendment does not apply. Andresen v. Mary­
land, 427 U.S. 463 (1976).
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papers." Wher~) J19.w~ver, compliance •. with a sub­
poena would effectively admit to the existence and
authentICitY of numerous documents of which the
government "is otherwise unaware, the act of pro­

.~tlCtion may have testimonial aspects that come
WIthin the privilege. United States v. Doe, supra
(privilege claim upheld).

The Fifth Amendment analysis changes if the
agency, instead of trying to get access to existing
records or documents, seeks to compel an individual
to report information. One early case, Shapiro v.
UnitedStates, 335 U.S. 1 (1948), suggested that the
government had broad power to require that indi­
viduals keep business records and make them avail­
able to the government on demand, so long as the
underlying regulatory program was a proper exer­
cise of governmental power. The recordkeeping re­
quirement was viewed as a less drastic form of
regulation than a complete prohibition of the activi­
ty in question. However, this broad power to compel
disclosure was later narrowed by a series of cases
involving requirements that criminal conduct be
reported to the government. In Marchetti v, UIliJ~
States, 390 U.S. 39 (1968), the Court relied on the
}"if~h-Airienif.me.!l.tin striking down a requirement
that persons whose income resulted froIllJlcx:epting
w!lg~r~. IIll.~.st. provide information about their activi­
,ties tQ.the 'Internal Revenue Service. Since book­
making was a criminal offense under state and
federal laws, Marchetti was forced either to violate
the law by not registering or to incriminate himself.
The Court found several bases for distinguishing



Ch. 4 INFORMATION 137

Marchetti's situation from the Shapiro decision.
Shapiro had involved a price control program in
which the individual was only required to preserve
and make available business records that he nor­
mally kept; Marchetti, by contrast, was required to
report information that was unrelated to his cus­
tomary business records. In addition, the records at
issue in the Shapiro case had "public" rather than
private aspects, and they involved "an essentially
non-criminal and regulatory area of activity." Nei­
ther factor was present in Marchetti's situation;
instead, he was part of a group that had been
singled out as "inherently suspect of criminal activi­
ties." See also Grosso v. United States, 390 U.S. 62
(1968); Haynes v. United States, 390 U.S. 85 (1968).
The scope of the Marchetti exception to the required
records rule is somewhat unclear, but it seems
likely that most administrative reporting require­
ments would be more closely analogous to the Sha­
piro provisions than to the unusual facts of the
Marchetti case. Cf. Baltimore City Dept. of Social
Services v. Bouknight, 493 U.S. 549 (1990) (uphold­
ing, under Shapiro, juvenile court order directing
mother to produce allegedly abused child).

4. The Privilege Can Be Defeated by a Grant of
Immunity From Prosecution. .Even. if. the:F'ifth
Amendment has been validly invokedby the SllPject...
of an administrative investigation, the agency .~
still compel the individual to testify by grliIltipg.her
immunity from prosecution. Under 18 U.S.C.A.
§ 6004, the agency must find that the testimony is
"necessary to the public interest," and it must
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obtain the approval of the Attorney General before
immunizing the witness. A grant of immunity will
not prevent the government from bringing a crimi­
nal prosecution based on independent evidence, see
Kastigar v. United States, 406 U.S. 441 (1972), and
it will not protect the witness against use of the
information in a noncriminal administrative pro­
ceeding, see Burley v. U.S. Drug Enforcement Ad­
ministration, 443 F.Supp. 619 (M.D.Tenn.1977).

D. SEARCHES AND INSPECTIONS

Many agencies gather information through direct
observation. Administrative inspections cover a
wide range of activity, including safety tests of
commercial equipment and personal cars, sanitary
inspections of restaurants and hotels, environmen­
tal monitoring of factory emissions, and fire and
health checks of apartments and homes. Although
they are occasionally used for law enforcement pur­
poses, the primary function of administrative in­
spections is to prevent and correct undesirable con­
ditions. Physical inspections or tests may also take
the place of formal hearings. The Administrative
Procedure Act provides an exception to the Act's
trial-type hearing procedures when an adjudicative
decision "rest[s] solely on inspections [or] tests." 5
U.S.C.A. § 554(a)(3). Regardless of the reason for
which it is undertaken, however, an administrative
inspection must not violate the Fourth Amend­
ment's prohibition of unreasonable searches and
seizures, nor its requirement that search warrants
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may be issued only upon a showing of probable
cause. Much of the litigation on administrative
searches has involved the application of the warrant
clause to agency inspections.

At one time administrative inspections were con­
sidered exempt from the constitutional warrant re­
quirement. Thus, a health inspector did not need a
search warrant to enter a house in search of a
source of rats that had been infesting the neighbor­
hood, if the authorizing statute imposed reasonable
safeguards such as a requirement that the inspector
adequately identify himself and conduct his inspec­
tions only during normal business hours. Frank v.
Maryland, 359 U.S. 360 (1959). Prior judicial autho­
rization for this kind of limited investigation was
unnecessary, because the strong public interest in
sanitation and the historic acceptance of such in­
spections outweighed the individual's interest in
privacy. However, this view was rejected in two
later inspection cases, Camara v. Municipal Court,
387 U.S. 523 (1967) (apartment building), and See
v, Seattle, 387 U.S. 541 (1967) (commercial ware­
house). Although routine fire and health inspections
may be less hostile and less intrusive than the
typical police search for evidence of'a crime, the
Court reasoned, "[i]t is surely anomalous to say
that the individual and his private property are
fully protected by the Fourth Amendment only
when the individual is suspected of criminal behav­
ior." Moreover, health and fire codes are frequently
enforced by criminal processes. Thus, the individu-
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al's privacy interests were entitled to the protection
of the warrant requirement.

At the same time, the Court in Camara and See
recognized that inspections are essential to effective
enforcement of health and sanitary standards and
that the concepts of probable cause developed in
criminal law enforcement could not be mechanically
applied to these administrative searches. In place of
the criminal law standard requiring a showing of
probable cause to believe that a violation had oc­
curred and that fruits, instrumentalities, or evi­
dence of a crime would be recovered at the place
specified, the Court established the rule that an
administrative search warrant could issue when
"reasonable legislative or administrative standards
for conducting an area inspection are satisfied."
The standards would vary according to the nature
of the regulatory program, and they might be based
upon factors such as "the passage of time, the
nature of the building ... , or the condition of the
entire area, but they will not necessarily depend
upon specific knowledge of the condition of the
particular dwelling."

The See decision left open the possibility that
warrants would not be required for administrative
searches in situations where a license was required
to conduct the business in question and the grant of
a license was effectively conditioned on the appli­
cant's consent to warrantless searches. Two later
cases, Colonnade Catering Corp. v. United States,
397 U.S. 72 (1970) (licensed retail liquor establish­
ment), and United States v. Biswell, 406 U.S. 311
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(1972) (firearms dealer), confirmed that warrantless
searches were permissible in industries subject to a
licensing system that involved intensive regulation.

This trend toward judicial approval for warrant­
less administrative inspections was interrupted by
the Supreme Court's decision in Marshall v. Bar­
low's, Inc., 436 U.S. 307 (1978). The Occupational
Safety and Health Administration, defending a stat­
ute that explicitly authorized it to conduct warrant­
less searches, argued that surprise inspections of
workplaces were both necessary for effective protec­
tion of workers, and reasonable within the meaning
of the Fourth Amendment. The Court, however,
described the Colonnade-Biswell exception to the
warrant requirement as a narrow one, applicable
only when the target of the search was part of a
"pervasively regulated" industry that has been sub­
ject to a "long tradition of close supervision." For
all other inspections, a warrant was still necessary.
As in Camara and See, the warrant would not
require "specific evidence of an existing violation";
it could be based on reasonable legislative or admin­
istrative standards, including "a general adminis­
trative plan for the enforcement of the Act derived
from neutral sources such as '" dispersion of em­
ployees in various types of industries across a given
area." In the Court's view, the warrant require­
ment would protect employers against arbitrary or
harassing invasions of their privacy, and give them
notice of the proper scope of the inspection.

In its most recent decisions, however, the Court
has aggressively expanded the Colonnade-Biswell
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exception to the warrant requirement for "closely
regulated" businesses. In Donovan v. Dewey, 452
U.S. 594 (1981), the Court upheld a statute autho­
rizing warrantless inspections in the mining indus­
try. Although there was no "long tradition" of
regulation throughout this industry, as in Colon..
nade and Biswell, the Court noted that the legisla­
tion created a "comprehensive and defined" regula­
tory scheme that would make mine operators aware
that they would face periodic inspections. The Court
also based its decision on the gravity of the social
problem (health and safety hazards in mines); the
legislature's determination that surprise inspections
were essential to detect violations; and the existence
of statutes and regulations that defined the circum­
stances in which inspections could be conducted, so
that individual inspectors would not wield un­
checked discretion. Using essentially the same rea­
soning, the Court later held that police had validly
conducted a warrantless search of an automobile
junkyard, pursuant to a New York statute that
"closely regulated" the vehicle dismantling business
in order to curb automobile theft. New York v.
Burger, 482 U.S. 691 (1987). In fact, however, the
scope of the state's regulation in Burger was slight,
consisting of minimal registration and record-keep­
ing duties; and the constraints that the statute
placed on the police's discretion were also minor.

To judge from the most recent cases, therefore,
Congress can apparently subject a wide variety of
industries to warrantless searches. The Court has
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perhaps effectively limited the reach of Barlow's to
agencies like OSHA, which has jurisdiction over
almost the entire range of workplaces in American
society. Of course, even when an agency is subject
to the Barlow's rule, the scope of the protection
afforded by the warrant requirement will largely
depend on the diligence of reviewing courts in scru­
tinizing agency requests for warrants. Experience in
the field of criminal law enforcement suggests that
some courts may be willing to grant approvals rou­
tinely, with only a perfunctory review of the agen­
cy's justification.

Administrative inspections also may fall within
exceptions to the warrant requirement that have
evolved in the context of criminal law enforcement.
If the individual consents to the search of the
premises, no warrant is required. Barlow's, supra.
The consent may be valid even if permission to
search is a condition to receiving important bene­
fits. Wyman v. James, 400 U.S. 309 (1971) (require­
ment that recipients of welfare benefits consent to
home visits by caseworkers not a violation of the
Fourth Amendment). Nor is a warrant necessary if
the evidence gathered by the inspector is in "plain
view" from roadways or other public space. Air
Pollution Variance Bd. of Colorado v. Western Alfal­
fa Corp., 416 U.S. 861 (1974) (emissions from
smokestack visible from public areas of factory
grounds); Dow Chemical Co. v. United States, 476
U.S. 227 (1986) (inspection of industrial complex by
aerial photography).
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E. DISCLOSURE OF AGENCY
RECORDS

Ch. 4

The public interest in a liberal disclosure policy is
generally strong. Effective public and political over­
sight requires detailed knowledge of agency activi­
ties; and without disclosure of records in the gov­
ernment's possession, citizens may be unable to
determine whether the agency is ignoring violations
of law. Moreover, when administrative powers are
exercised in secrecy, they can readily be abused to
subvert fundamental rights. The exposure during
the 1970's of the FBI's extensive efforts to suppress
political dissent graphically illustrates this risk. In
addition, disclosure of unpublished "secret law" can
serve the public interest by helping citizens know
whether their conduct is likely to lead to enforce­
ment action. But disclosure of government data also
carries with it some very substantial risks. Prema­
ture release of information about pending investiga­
tions can impede the enforcement of regulatory
laws by alerting wrongdoers to hide or destroy
evidence, or by discouraging potential witnesses
from cooperating with investigators. Public disclo­
sure can invade personal privacy and damage the
reputations of persons or firms before they have
had a chance to establish their innocence. It may
also destroy commercially valuable trade secrets, or
give competitors an unjustifiable advantage.

In contemporary administrative practice, these
conflicting concerns are addressed through a series
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of information disclosure statutes. The most impor­
tant of these is the Freedom of Information Act
(FOIA), 5 V.S.C.A. § 552, which was enacted in
1966 and has been amended several times since.
FOIA's major provision directs each agency to re­
lease identifiable records in its possession to "any
person" who requests them, unless the material in
question falls within one of the exemptions listed in
the Act. Id. § 552(a)(3).2 When the government
refuses a request, the citizen may obtain de novo
review in a district court, with the burden on the
government to justify the withholding. The court
may examine the requested agency records "in cam­
era" (privately) to determine whether they should
be released; and if the court finds that only a
portion of the document is exempt, it may order
release of the remainder. Id. § 552(a)(4)(B). Parties
who sue successfully under the Act may recover
their costs and attorneys' fees. Id. § 552(a)(4)(E).

Some of the primary users of FOIA are the or­
ganized constituency groups that are sufficiently
concerned about regulatory policy to conduct con­
tinuous monitoring of agency activities. The most
familiar-and often the most numerous and influ­
ential-of these constituency groups are the regu­
lated industries and their trade associations, but

2. Other FOIA provisions require agencies to publish their
rules and statements of general policy in the Federal Register, 5
U.S.C.A. § 552(a)(1), and to make available for public inspection
their final opinions, interpretations, staff manuals, and instruc­
tions that affect an individual's rights. Id. § 552(a)(2). When an
agency fails to comply with these requirements, the undisclosed
pronouncements may not be relied on or used against citizens
who did not have actual notice of them.
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environmental, consumer, and other "public inter­
est" groups have also become a significant factor
in the administrative arena. By following agency
activities and learning the basis of proposed ac­
tions, these constituency groups can often use per­
suasion or pressure to mold regulatory policy at
the early stages of a proceeding, when partic­
ipation is most effective. In many regulatory areas,
FOIA, supplemented by personal contact within
the agencies, functions as a kind of informal "dis­
covery" system that constituency groups use in
preparing to make their "case" to the agency.

Section 552(b) of FOIA lists nine categories of
information that are exempt from disclosure, and
most litigation under the Act has concerned the
scope of one or more of these categories. The ~x­

emptions were Aesigtled. to permit the withholding
~L~~ords-:9iiJY.when-di~closll~e-~ould-harm. ~so~_~
important governmental function or private inter­
est,@(f-th~ reviewing courts have usually con­
strued them narrowly. The nine exemptions are
often known by their subsection numbers; for exam­
ple, the provision that permits agencies to deny
requests for classified information that must be
kept secret in the interest of national security, 5
V.S.C.A. § 552(b)(l), is usually called "Exemption
1." Case law on the exemptions is voluminous, and
only a few illustrative issues can be treated here.

Exemption 5 of FOIA, § 552(b)(5), permits an
agency to withhold information "which would not
be available by law to a [private] party ... in
litigation with the agency." The provision is inter-
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preted as preserving the evidentiary privileges that
the government has traditionally enjoyed in litiga­
tion, such as the attorney-client and work product
privileges. Particularly significant is the so-called
"executive privilege," which protects internal deli­
berative documents that contain advice or recom­
mendations. The rationale for this privilege is that
the threat of eventual disclosure might inhibit can­
did discussion within the agencies. See EPA v.
Mink, 410 U.S. 73 (1973) (evaluative portions of
policy memoranda are exempt, although segregable
factual portions are not). This privilege, however,
~~I!!pts only predecisional documents-<_WheIL@
~~eIlCY~~!ic~~~ fi!!li!Ldecisioaa n d writes. a memo-,
!~!!um explaining it, th~~:t~!l!~!!~~!1_o~_~(l__con­
sid~I'~ciP..a!tQLthe__<l~ljb~r~tiy~prQC~J~§~_it ..is ..paIj; of
the law itself, and must be disclosed, For example,
reCI'UElsters are entltled. to obtain memoranda of the
General Counsel of the NLRB explaining why he
did not commence an unfair labor practice proceed­
ing. NLRB v. Sears, Roebuck & Co., 421 U.S. 132
(1975). However, a General Counsel's memorandum
e-xplaining why he will commence a proceeding is
protected as work product, because its release could
reveal his litigation strategy. Id.

The government's interest in effective law en­
forcement is acknowledged in Exemption 7,
§ 552(b)(7), which protects against forced disclosure
of "records or information compiled for law enforce­
ment purposes" when the release could cause such
harms as revealing the identity of a confidential
source or endangering any individual's physical
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safety. (A separate subsection of FOIA, § 552(c),
reinforces these safeguards.) Exemption 7 also au­
thorizes the withholding of investigatory records
when disclosure "could reasonably be expected to
interfere with enforcement proceedings." Thus, in
NLRB v. Robbins Tire & Rubber Co., 437 U.S. 21,4
(1978), the Court upheld the Board's policy of refus­
ing to give access to witness statements gathered
during unfair labor practice investigations. The
Court noted that disclosure would permit employers
or unions to coerce potential witnesses into chang­
ing their testimony, or not testifying at all. In
addition, some persons might refuse to provide in­
formation to investigators if they knew that their
statements would become public documents. In
light of these possibilities, it was not necessary for
the Board or the courts to conduct a burdensome
case-by-case inquiry into the harm that was likely
to result from a particular disclosure of witness
statements; the agency could treat them as exempt
on a generic basis.

Other FOIA provisions protect the privacy rights
of individuals whose personal data is incorporated
into agency records. Exemption 6, § 552(b)(6), au­
thorizes agencies to withhold personnel and medical
records if disclosure would constitute a "clearly
unwarranted invasion of personal privacy," and a
comparable provision in Exemption 7 is designed to
prevent invasions of privacy through the release of
investigatory records. Both of these provisions en­
able the reviewing court to balance the threat to the
data subject's privacy interests against the public's
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interest in access to the data in question. For exam­
ple, in Department of the Air Force v. Rose, 425
U.S. 352 (1976), the government relied on Exemp­
tion 6 in denying a request for access to summaries
of disciplinary actions taken under the Honor Code
at the Air Force Academy. The Supreme Court,
however, refused to uphold this blanket denial,
stressing that the language of the exemption com­
pels disclosure unless the invasion of privacy is
"clearly unwarranted." The Court remanded so
that the district court could consider, through in
camera inspection, whether the cadets' privacy
could be protected if the case summaries were re­
leased with identifying details edited out. This solu­
tion, the Court suggested, would respect privacy
interests and at the same time allow some public
scrutiny of the Air Force's administration of the
Honor Code."

Another private interest that could be threatened
by indiscriminate release of government files is the
commercial value of trade secrets and other proprie­
!ary information. Exemption 4 of FOIA,

3. A separate source of protection for individuals is the
Privacy Act, 5 U.S.C.A. § 552a. It applies to all agency systems of
records in which files can be retrieved by the individual's name
or identifying number. The Act permits the individual citizen to
inspect government agencies' files relating to her and to seek
correction of erroneous or incomplete records. In addition, the
Act requires agencies to publish notice of all "routine uses" of
personal information, and it provides damages and injunctive
relief for the record subject if the agency makes unauthorized
disclosures of her file. This is one of the few situations in which
Congress has provided injured persons with a damage remedy for
the government's misuse of information.
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§ 552(b)(4), allows the agencies to withhold "trade
secrets and commercial or financial information ob­
tained from a person and privileged or confiden­
tial." A leading case holds that commercial informa­
tion is "confidential" within the meaning of this
clause if its disclosure would be likely "(1) to impair
the Government's ability to obtain necessary infor­
mation in the future; or (2) to cause substantial
harm to the competitive position of the person from
whom the information was obtained." National
Parks & Conservation Ass'n v. Morton, 498 F.2d
765 (D.C.Cir.1974).4 Further protection is provided
by the Trade Secrets Act, 18 U.S.C.A. § 1905, which
makes it a crime for government officials to disclose
trade secrets.

During the early years of FOIA, however, compa­
nies submitting proprietary information often felt
unprotected. Even if the material requested under
FOIA were exempt from disclosure, the agency
might still decide to release it as a matter of discre­
tion. They also feared that the Trade Secrets Act
would not be a very powerful deterrent in this
situation, because the Justice Department would be
unlikely to prosecute a bureaucrat for releasing
documents to the public. These apprehensions were
fueled by anecdotal evidence that some firms had in

4. Recently the same court has modified the National Parks
test by restricting its application to information that the govern­
ment obtains through compulsion. Information that industry
voluntarily submits to the government falls within Exemption 4
if it is of a type that is not customarily released to the public.
Critical Mass Energy Project v. NRC, 975 F.2d 871 (D.C.Cir.
1992) (en bane), cert. denied, 507 U.S. 984 (1993).
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fact been injured when their competitors obtained
valuable proprietary information by simply filing a
FOIA request. During the 1970's, suppliers of busi­
ness information began initiating court actions­
soon dubbed "reverse FOIA" suits-to prevent the
government from disclosing such data.

One of these "reverse FOIA" plaintiffs scored a
partial victory in Chrysler Corp. v. Brown, 441 U.S.
281 (1979). There, several Chrysler employees had
sought copies of affirmative action compliance re­
ports submitted by the company to the Department
of Defense Logistics Agency; Chrysler in turn sued
to enjoin the release of these reports on the ground
that they were exempt from disclosure under FOIA.
The Court rejected the company's claim that the
exemptions to the Freedom of Information Act were
mandatory; FOIA is a disclosure statute, and it does
not affect the agencies' discretion to release materi­
al that falls within the statutory exemptions. But,
the Court continued, this discretion is not unbound­
ed. A decision to release exempt documents is a
final agency action subject to judicial review under
the APA, and the reviewing court must decide
whether the administrative determination was "ar­
bitrary, capricious, an abuse of discretion, or other­
wise not in accordance with law." See pp. 93-99
supra. Since a disclosure that violated the Trade
Secrets Act would not be "in accordance with law,"
the reviewing court could prohibit disclosure.

The Court did not attempt to define the scope of
the Trade Secrets Act in Chrysler. Subsequently,
however, the D.C. Circuit has held that the Trade
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Secrets Act is as broad as Exemption 4 is; therefore,
that Act requires agencies to withhold any commer­
cial information that Exemption 4 permits them to
withhold. CNA Financial Corp. v. Donovan, 830
F.2d 1132 (D.C.Cir.1987). Another safeguard, Exec­
utive Order 12600, 3 C.F.R. Pt. 235 (1987), issued
by President Reagan, instructs agencies that when
they are considering granting a FOIA request for
information that arguably could be withheld under
Exemption 4, they must notify the company that
supplied the information and permit it to present
objections. These developments have doubtless
served to deter agencies from granting FOIA re­
quests for business information. That result is not
necessarily a matter for regret, however, because
the basic purpose of the Act was to promote open­
ness and accountability in government operations,
not to help one firm gain commercial advantage
over another.

F. OPEN MEETINGS

Just as the Freedom of Information Act calls
upon agencies to adhere to standards of openness
and accountability when they act on requests for
written materials, the Government in the Sunshine
Act of 1976, 5 U.S.C.A. § 552b, requires officials to
follow similar principles when they hold live pro­
ceedings. Under the latter act, most meetings of the
multimember regulatory agencies must be open to
public scrutiny. Meetings must usually be publicly
announced at least a week before they are held; and
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when an agency holds a closed meeting, it must
keep a recording or transcript that it can release to
the public if a court later decides that the meeting
should have been conducted openly. The Act does
not apply to agencies headed by a single individual,
such as a Secretary. It also contains a list of exemp­
tions closely resembling the FOIA exemptions. Id.
§ 552b(c). As in FOIA cases, however, courts some­
times respond skeptically to agency pleas for secre­
cy. See, e.g., Common Cause v. NRC, 674 F.2d 921
(D.C.Cir.1982) (agency's strategy meetings to decide
how it will present budget requests to OMB are not
always exempt).

The merits of the Sunshine Act are controversial.
The appeal of conducting "government in the sun­
shine" is obvious; but critics contend that the open
meetings requirement impairs the quality of agency
deliberations, because in a private session commis­
sioners are more likely to raise tentative ideas,
explore compromises, and interact in a truly collegi­
al manner. To date the Supreme Court has not
addressed the scope of the exemptions. It has, how­
ever, made clear that the Act applies only to meet­
ings that an agency holds as it proposes to take
official action on specific proposals or issues-not to
exploratory background sessions, or to gatherings
organized by outside groups. FCC v. ITT World
Communications, Inc., 466 U.S. 463 (1984).

Still another disclosure statute is the Federal
Advisory Committee Act of 1972 (FACA), 5
U.S.C.A.App. 2, which governs the activities of advi­
sory committees. Typically, these committees are
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groups of private citizens who are asked to provide
an agency with advice and recommendations re­
garding a particular issue or program. Some adviso­
ry committees are comprised of technical experts,
like the scientific committees that advise the EPA
on proposals to cancel the registrations of pesticides
as safety or environmental hazards. Others may be
designed to represent diverse political constituen­
cies, as in the presidential committee that was
appointed to investigate the nuclear reactor acci­
dent at Three Mile Island: it was composed not only
of scientists and technicians, but also environmen­
talists, industry members, and citizens from the
community where the accident occurred. Under
FACA,advisory committees must hold their meet­
ings in public (subject to the same exemptions that
apply to meetings of multimember agencies under
the Sunshine Act). The Act resulted in part from a
congressional belief that the advisory committees
had proliferated excessively, wasting taxpayer dol­
lars and enabling favored private interests to wield
undue influence over the early stages of executive
policymaking. The sponsors assumed that broader
public scrutiny of the committees' activities would
ameliorate these problems-and might induce agen­
cies to create fewer such committees in the future.

FACA is drafted in such broad terms, however,
that the courts have felt compelled to limit its
reach through creative construction. On its face the
Act applies to all groups that are "established or
utilized" to advise the executive branch. The Su­
preme Court has cautioned, however, that this lan-



Ch. 4 INFORMATION 155

guage must not be read too literally, lest FACA be
held to constrain informal consultations that Con­
gress could not have meant to regulate. Public
Citizen v. U.S. Department of Justice, 491 U.S. 440
(1989) (FACA does not apply to ABA committee
that advises Justice Department on Supreme Court
nominees). Similarly, a FACA exemption for groups
composed exclusively of "full-time officer[s] or em­
ployee[s]" ofthe government was held to apply to a
task force headed by the First Lady of the United
States; the court adopted this strained construction
because of doubts that the Act could constitutional­
ly be applied to this panel. Association of American
Physicians and Surgeons v. Clinton, 997 F.2d 898
(D.C.Cir.1993).



CHAPTER V

THE INFORMAL
ADMINISTRATIVE PROCESS

The Administrative Procedure Act sets forth sev­
eral procedural models for federal agency decision­
making, but these APA models do not even apply to
the largest and probably most important category of
agency actions-the informal administrative pro­
cess. Only when an agency is formulating policy
through legislative rulemaking (5 V.S.C.A. § 553),
or when the statute being implemented requires
that the decision in question be made after a formal
trial-type hearing (5 V.S.C.A. §§ 554, 556-57), does
the APA prescribe minimum procedures to be used.
See pp. 237-40, 308-17 infra. Generally speaking,
the remaining administrative decisions comprise the
legal category of "informal action."

The term "informal" is somewhat misleading,
because many of the activities that technically fall
within this category are subject to significant legal
controls. Agencies often impose procedural con­
straints on their own discretion by issuing rules of
practice, staff manuals, or instructions to the pub­
lic. These procedural requirements may create op­
portunities for interested persons to be heard, and
they may be legally binding, so that a failure to
observe them can be reversed by a reviewing court.

156
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Moreover, the due process clauses of the Constitu­
tion require the agencies to meet basic standards of
fairness when they affect the life, liberty, or proper­
ty of individuals. The application of procedural due
process to informal administrative action is treated
in Chapter 6. The discussion in this chapter pro­
vides context and background for that analysis, by
reviewing the most common types of informal ad­
ministrative decisions.

In addition to procedural checks on discretion,
informal action is usually subject to judicial review.
Thus, courts can generally determine whether the
agency has acted within the bounds of its statutory
jurisdiction, has properly exercised its discretion,
and has developed a reasonable factual basis for its
action. There may also be a variety of nonlegal
controls on discretion, such as statistical "quality
control" checks to reduce error rates, supervision
by higher-level officials, oversight by the legislative
and executive branches, and publicity from the me­
dia.

In short, informal action often is subject to signif­
iCant safeguards against abuse or overreaching.
Nevertheless, certain characteristics of informal
agency processes give special cause for concern.
Many informal programs, such as those dispensing
welfare or veterans' benefits, process a high volume
of cases. In this situation, the difficult or unusual
case may get less attention than it deserves, and
pressure to move cases along may overcome the
desire to decide them correctly. The risks of error
and arbitrariness are compounded when the pro-
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gram affects relatively powerless classes of clients
who are unable to make effective use of any proce­
dures that are available to them. Moreover, some
kinds of informal action have far less visibility than
formal proceedings generally do; media exposure of
corruption or incompetence in these fields is unlike­
ly and effective political oversight is a rarity.

The judiciary's capacity to address these prob­
lems is limited, even when they come to light,
because the courts have no inherent power to de­
vise procedures that they believe will promote fair­
ness in informal adjudication. The Supreme Court
confirmed this restriction on judicial creativity in
Pension Benefit Guaranty Corp. v. LTV Corp., 496
U.S. 633 (1990). There, the PBGC ordered LTV to
resume responsibility for pension obligations that
LTV had surrendered while in bankruptcy pro­
ceedings. A lower court set aside the PBGC's deci­
sion, because the agency had "neither apprised
LTV of the material on which it was to base its
decision, [given] LTV an adequate opportunity to
offer contrary evidence, proceeded in accordance
with ascertainable standards ... , nor provided
[LTV] a statement showing its reasoning in apply­
ing those standards." The Supreme Court reinstat­
ed the PBGC decision. No statute, including the
APA, required the procedures in question, nor was
any due process violation alleged, and the review­
ing court had no authority to impose further obli­
gations on its own. The Court implied that it was
merely deferring to Congress, which had specified
the proper procedures for informal agency adjudi-
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cations in § 555 of the APA. Yet § 555 has such
limited scope that the main explanation for the
LTV holding must be the Court's aversion to un­
constrained judicial activism in the realm of ad­
ministrative procedure.

A. SETI'LEMENT, NEGOTIATION,
AND ALTERNATIVE DISPUTE

RESOLUTION

Since many agencies have a huge caseload of
claims, hearings, and penalty actions to resolve each
year, settlements are a vital part of the administra­
tive process. Like trial courts, most agency adjudica­
tive systems would become hopelessly backlogged if
all the cases filed had to go through a full hearing.
In recognition of this fact, the agencies have devel­
oped a diverse array of settlement practices and
procedures. Several factors contribute to the preva­
lence of settlements in administrative practice. Reg­
ulated industries have to live with the agencies that
oversee their operations, and the company accused
of a violation may be reluctant to earn the reputa­
tion of being uncooperative by resisting when it is
in the wrong. At the same time, an agency that has
become familiar with the respondent through con­
tinuing supervision or prior dealings may have ac­
cess to ample information establishing the violation.
Finally, the costs of litigation, including the harm to
the company's reputation among consumers and the
uncertainty resulting from prolonged litigation, of­
ten create a powerful incentive to settle a pending
charge.
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Negotiated settlements increase the efficiency of
the administrative process, but they may do so at
the expense of other interests. In contrast to the
typical negotiated compromise between two private
litigants, the agency adjudication usually has a
strong public interest dimension: the rights and
interests of consumers, competitors, or other parties
who are not directly represented can be greatly
affected by the agency's decision. Decisions made
without full testing of the facts and adversary de­
bate on matters of law and policy may reach ques­
tionable results, and persons who are indirectly
affected may feel that these decisions are less fair to
them than actions taken after trial-type hearings.
In recognition of these risks, many agencies have
codified their settlement procedures in their rules of
practice, including the allowance of an opportunity
for interested members of the public to comment on
proposed settlements. This approach has been ex­
tended by statute to the settlement of civil antitrust
cases brought by the Department of Justice. 15
U.S.C.A. § 16.

The importance of sound settlement practices to
the fulfillment of an agency's statutory mission is
illustrated by EPA's implementation of the Compre­
hensive Environmental Response, Compensation,
and Liability Act of 1980, 42 U.S.C.A. § 9601 et
seq., more commonly known as "Superfund." The
Act imposes liability for cleaning up toxic waste
dumps on parties who generated or participated in
disposing of the wastes. The costs of remediation
can run into millions of dollars at a major Super-
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fund site, and dozens or even hundreds of potential­
ly responsible parties may be involved. As a result,
settlement negotiations are typically complex and
hard-fought.

EPA's approach to settlement changed radically
during the early implementation of Superfund. At
first, the agency was willing to accept settlement
offers that granted responsible parties broad releas­
es from liability without requiring them to bear the
full costs of cleanup operations. This settlement
policy was attacked by environmental groups, con­
gressional oversight committees, and the media for
failing to provide adequate protection of public
health and the environment. The agency responded
by going to the opposite extreme and requiring
settling parties to assume virtually full joint and
several liability for all future costs of remediation.
As might be expected, this policy produced few
settlements. In the end, Congress enacted settle­
ment guidelines that were intended to steer a mid­
dle course between the two opposing approaches.
See Superfund Amendments and Reauthorization
Act of 1986, 100 Stat. 1678, 42 U.S.C.A. § 9622.

Usually, consent negotiations can take place ei­
ther before or after the issuance of a formal com­
plaint. The respondent signing a consent order
agrees to comply with the order's remedial require­
ments, but it does not formally admit that it has
committed a violation of the applicable laws. As a
result, the party signing the consent settlement
would not be estopped from denying legal liability if
a private party, such as a competitor or a customer,
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later brought a civil damage action against the
respondent based on the same set of facts. This
opportunity to avoid a formal adjudication of
wrongdoing is often a major incentive for the re­
spondent to settle. Once a consent settlement has
been signed, it has the same legal effect as a final
agency order. See, e.g., NLRB v. Ochoa Fertilizer
Corp., 368 U.S. 318, 322 (1961).

The APA imposes a duty on the agencies to
consider settlement offers. See 5 U.S.C.A.
§ 554(c)(1) (settlement offers from respondents in
formal cases must be considered "when time, the
nature of the proceeding, and the public interest
permit"); cf. id. § 558(c) (licensee must usually be
given an "opportunity to demonstrate or achieve
compliance with all lawful requirements" before
revocation proceedings commence). However, the
APA imposes few limits on the agencies' discretion
to accept or reject an offer. Thus, judicial review of
a decision to settle a pending case will be very
narrow or nonexistent. Compare NLRB v. United
Food and Commercial Workers Local 23, 484 U.S.
112 (1987) (General Counsel of NLRB has unre­
viewable discretion to dismiss an unfair labor prac­
tice complaint pursuant to an informal settlement),
with Arctic Slope Regional Corp. v. FERC, 832 F.2d
158 (D.C.Cir.1987) (reviewing termination of rate
proceedings for abuse of discretion), cert. denied,
488 U.S. 868 (1988). Like decisions not to prosecute
(see pp. 115-17 supra), settlements tend to be ill­
suited to judicial supervision. Often they are based
on factors that a court could not easily review, such
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as the history of negotiations between the agency
staff and the respondent, the need to devote re­
sources to other cases or investigations, the likeli­
hood that the agency would prevail in litigation, or
the precedential value of a favorable decision.

Recent years have seen growing interest in "al­
ternative dispute resolution" processes in adminis­
trative law. Most of the attention has been devoted
to "regulatory negotiation" in rulemaking, see pp.
330-32 infra, but agencies have also experimented
with informal decisionmaking models in adjudica­
tive settings, including mediation, arbitration, and
summary "minitrials." In 1990, in order to regular­
ize and encourage agencies' use of these processes,
Congress passed the Administrative Dispute Resolu­
tion Act, 5 U.S.C.A. § 571 et seq., also known as the
ADR Act. Prior to this legislation, agencies general­
ly doubted their power to enter into binding arbi­
tration with a private party. The ADR Act now
expressly authorizes administrative arbitration, but
only where all parties to a dispute give their con­
sent in writing. The Act also provides for stream­
lined selection of "neutrals" such as mediators and
arbitrators, and for the confidentiality of documents
they generate. Congress liberalized ADR procedures
still further with amendments to the Act in 1996,
and presidential executive orders have prodded
agencies to make greater use of ADR techniques.
Because of these external pressures, as well as the
intrinsic appeal of efficiency in dispute resolution,
these structured but informal methods of conduct-
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ing administrative adjudications may become in­
creasingly common and important in the future.

B. APPLICATIONS AND CLAIMS

One of the most common reasons for creating
administrative agencies is to provide for the fast
processing of large numbers of claims and applica­
tions. The agencies that are responsible for dispens­
ing social welfare benefits, collecting taxes, and
controlling immigration make millions of informal
decisions each year, and these decisions significant­
ly affect the lives of virtually all Americans. In a
single year, for example, the Social Security Admin­
istration disburses about two hundred billion dol­
lars and makes over four million determinations in
administering the Old-Age, Survivors, Disability,
and Health Insurance programs.

Some benefits programs, such as the veterans'
benefits system, rely almost exclusively on informal,
nonadversary procedures. In other programs, in­
cluding most of the social welfare programs admin­
istered by SSA, an applicant whose claim is denied
in an informally reached decision may then resort
to a trial-type "fair hearing." Even when such an
opportunity for a formal hearing is available, how­
ever, relatively few claimants take advantage of it;
the remainder may be uninformed about their op­
tions, unable to secure legal services, or unable to
represent their own interests adequately-or may
simply be satisfied with the informal hearing they
received.
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Faced with the need to make an enormous num­
ber of decisions quickly, many of the agencies that
process individual claims have developed sophisti­
cated informal procedures in an effort to minimize
the use of formal hearings. One of the most familiar
examples is the Internal Revenue Service. Despite
the formidable complexity of the tax laws, the IRS
has developed forms that are relatively simple to
complete, as well as a variety of informational pam­
phlets and simplified instructions for taxpayers. It
also provides direct assistance and advice through
regional offices located throughout the country.
Computerized audit routines and cross-checks with
state tax records "flag" suspicious returns for fur­
ther analysis. When a question arises, a system of
administrative reviews and a simplified "small
claims" procedure serve to resolve most disputes.
Thus, out of more than a hundred million individu­
al tax returns filed annually, about one million may
be examined; only about 100,000 cases are appealed
administratively beyond the examination stage, and
all but about 10,000 of these are settled by appeals
officers.

An effective system for resolving disputes admin­
istratively, and for establishing some quality control
over routine decisions, is essential if the claims
processing agencies are to avoid paralysis. However,
efforts to upgrade the system as a whole through
management supervision can also threaten strongly
felt commitments to the ideal of resolving individual
cases fairly by giving the claimant a trial-type hear­
ing. One example of this tension surfaced during
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the early 1980's, when the Social Security Adminis­
tration implemented a statutory directive to im­
prove the consistency of disability benefits decisions
by "targeting" for appellate review Administrative
Law Judges whose allowance rates exceeded the
statistical average for all ALJs. This "Bellmon re­
view" process resulted in a series of suits claiming
that the focus on high allowance rates compromised
the impartiality of the ALJs, and thereby denied the
claimants a fair hearing. See pp. 261-62 infra. This
experience illustrates the more general proposition
that justice in a mass social welfare system is not a
unitary value, but rather a balance among the fre­
quently conflicting goals of carrying out the legisla­
tive mandate efficiently, providing assistance to in­
dividuals in distress, and evaluating the claimant's
moral entitlement to public funds. Outside inter­
vention, whether from courts or from legislatures,
may disrupt the existing balance in unforeseen
ways, and thereby undermine the quality of admin­
istrative justice. See generally J. Mashaw, Bureau­
cratic Justice (1983).

C. TESTS AND INSPECTIONS

A person seeking a driver's license must usually
pass a written exam, an eyesight check, and a
driving test. All of these are administered by
trained inspectors who do not use formal. judicial­
ized procedures in making the decision to grant or
deny the license. Routine use of trial-type hearings
for these kinds of decisions would be not only slow
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and cumbersome, but also pointless: courtroom pro­
cedures such as sworn testimony and cross-exami­
nation would contribute relatively little to the
straightforward processes of measurement and ob­
servation that are the basis of many administrative
decisions.

Tests and inspections are used in a variety of
regulatory programs where technical criteria or oth­
er objective standards are applied. Informal inspec­
tions determine whether planes and trains are in
compliance with safety rules, agricultural products
can meet quality standards, or periodicals can ob­
tain second class mailing privileges. They may also
form the basis of agency decisions as to whether
foods and drugs are contaminated, pilots are physi­
cally fit to operate aircraft, or factories are in com­
pliance with environmental standards. In addition,
agencies may conduct tests and publish the results
for the purpose of assisting consumer choice, as
when the FTC releases statistics on the tar and
nicotine content of cigarettes or the EPA measures
the gas mileage of automobiles.

. Although the savings in time and resources are
great and the threat of inaccurate decision is gener­
ally small, the widespread use of administrative
tests and inspections does give rise to some proce­
dural concerns. Even when the test is simple and
the results unambiguous, there is still a risk that
the official conducting it will be careless or corrupt,
or use defective measuring equipment. The inspec­
tor may be under pressure to make a certain num­
ber of inspections during the workday, or to main-
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tain production at the inspected facility. Moreover,
many decisions based on tests or inspections require
a considerable amount of judgment or interpreta­
tion. The decision whether to certify a newly de­
signed airplane as "airworthy" to carry passengers
requires a series of engineering judgments about
the problems that the plane is likely to encounter in
operation, and about its ability to withstand a vari­
ety of predictable stresses and failures. Tests can
provide the basis on which these decisions are
made, but they will not necessarily furnish a clear
answer. Decisions like the airworthiness certifica­
tion may also involve an implicit value choice on
matters such as whether the public interest is best
served by allowing relatively easy certification, so
that manufacturers and airlines can bring new air­
planes into service quickly and cheaply, or whether
the paramount interest in safety requires a high
level of prior assurance, even though this may raise
prices and stifle innovation. Ideally, basic policy
choices of this nature should be made in visible,
public proceedings with ample opportunities for in­
terested persons to participate; yet, if the estab­
lished criteria are vague or incomplete, the policy
decisions may actually be made by the technicians
who conduct the tests and inspections.

The D.C. Circuit was mindful of these concerns in
a case interpreting the APA provision that excuses
agencies from holding a trial-type hearing where
"decisions rest solely on inspections, tests, or elec­
tions." 5 U.S.C.A. § 554(a)(3). In Union of Con­
cerned Scientists v. U.S. NRC, 735 F.2d 1437
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(D.C.Cir.1984), the Nuclear Regulatory Commission
amended its rules to provide that the adequacy of
emergency preparedness exercises conducted by
communities near a new nuclear power reactor
could no longer be litigated in licensing proceedings;
instead, the agency would evaluate the required
emergency drills as part of its pre-operation inspec­
tions of the plant. The court ruled that this was an
misuse of the APA hearing exemption, because the
agency's decision would not depend "solely" on
facts observed by its inspectors. The NRC would
also consider reports from other interested persons,
and questions of credibility, conflict in testimony,
and sufficiency of the evidence were likely to arise.
Since the statutory formal hearing had been provid­
ed to resolve such conflicts, the court held, it was
improper for the NRC to decide these issues outside
of the hearing process.

Fairness to regulated parties may also be lacking
if a decision is based on a test or inspection that
they have no real opportunity to contest. When the
environmental inspector takes an incriminating
reading of the opacity of smoke rising from the
company's stack, or draws a sample of the river
water near its drain pipe, there may be no practical
or effective way to contest the alleged violation
unless there has been prior notice and an opportu­
nity to conduct independent tests, or at least to
observe the sampling procedure.

Several steps and strategies have been developed
to minimize these risks. The skills and integrity of
inspectors can be checked by setting minimum qual-
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ifications for these personnel, and by providing ex­
pert supervision (especially through unannounced
spot checks). Apart from emergency situations­
such as where contaminated perishable foods or
livestock with contagious diseases have been discov­
ered and must be destroyed immediately-it is USlJ.­

ally possible to provide a check on the inspector's
discretion by having a second official reinspect the
goods, or even by providing the right to a trial-type
hearing. Furthermore, although the Fourth Amend­
ment warrant clause has only limited application to
administrative searches, it ensures in many situa­
tions that the agency will have to submit to an
independent review of the need for the inspection,
or to other checks on administrative arbitrariness.
See pp. 138-43 supra.

Whatever the legal checks on inspectors' behav­
ior, agencies may find it prudent to display a
healthy self-restraint in their use of tests and in­
spections. Experience in agencies like the Occupa­
tional Safety and Health Administration suggests
that a rigid, penal style of enforcement can be
counterproductive. If the inspector mechanically
cites all violations without regard to the actual risks
created or the reasons for noncompliance, the result
may be only be resentment and resistance among
the regulated. E. Bardach & R. Kagan, Going By the
Book (1983). On the other hand, an inspector who
exercises sound discretion and responds intelligent­
ly to perceived problems can enhance the credibility
of the regulatory program, and encourage voluntary
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compliance from regulated firms. See generally P.
Howard, The Death ofCommon Sense (1994).

D. SUSPENSIONS, SEIZURES,
AND RECALLS

Many agencies have the authority to remove a
product from the market, to seize property, or to
suspend a license or a rate pending full adjudication
of alleged violations. Federal agencies can summari­
ly seize adulterated or misbranded foods and drugs,
stop public trading in securities, and take control of
banks that have become fiscally unsound. The li­
censes of doctors, .lawyers, horse trainers, and innu­
merable others whose occupations are regulated at
the state or federal level can usually be suspended
when the responsible authorities have reason to
believe that the licensee has failed to observe mini­
mum professional standards. This power to issue
orders that summarily terminate risks to the public
health, safety, or economic welfare has historical
antecedents in the common law power to abate
public nuisances, but in the modern regulatory
state the delegation of powers to take summary
action has become widespread.

The justification for summary administrative
powers is straightforward. When private conduct is
arguably in violation of regulatory statutes and
poses an immediate threat to the public, the respon­
sible agency should not have to wait months or
years until it can complete a formal trial-type pro­
ceeding before protecting the public from harm. But
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summary action can also have a devastating impact
on those who are regulated, both in lost income and
in damage to reputation. Recalls of defective or
dangerous products or suspensions of occupational
licenses for corruption or incompetence are often
newsworthy events that carry a lasting stigma.
Moreover, since summary action often must be tak­
en on the basis of incomplete or untested informa­
tion, there can be a high risk that the agency is
wrong.

In recognition of these risks, some agencies are
required to obtain court approval for summary ac­
tions, such as the Consumer Product Safety Com­
mission's decision to remove appliances or other
products from the market as imminent hazards. 15
U.S.C.A. § 2061. Another procedural protection
against hasty or unauthorized summary action is
the requirement that the agency hold a full hearing
promptly after it has suspended a license or re­
moved a product from the market. If the agency's
rules or the relevant statutes do not provide a
prompt post-deprivation hearing, procedural due
process may require it. See Barry v. Barchi, 443
U.S. 55 (1979) (horse trainer's license could be
suspended without prior hearing when horse
trained by him had been drugged, but trainer had a
constitutional right to a prompt postsuspension
hearing), discussed pp. 215-16 infra.

In practice, most disputes over hazardous con­
sumerproducts are resolved through voluntary
recalls-although in many instances the manufac­
turer's "voluntary" participation results from con-
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siderable agency prodding and from its desire to
avoid the adverse publicity that formal action
could entail. From the agency's perspective, a vol­
untary recall is more attractive than a seizure ac­
tion because it is usually quicker and requires
fewer agency resources. See Schwartz & Adler,
Product Recalls: A Remedy in Need of Repair, 34
Case W.Res.L.Rev. 401 (1983-84). The desire for
expeditious results at low cost also helps to ex­
plain why product safety agencies tend to use vol­
untary recalls as a substitute for rulemaking or
other forms of standard-setting. And the courts
have inadvertently fostered this tendency, accord­
ing to one study of automobile safety regulation
by the Transportation Department: the agency
has scaled back its rulemaking efforts because it
is reluctant to commit resources to generating the
detailed explanatory statement and comprehensive
factual record needed to satisfy a rigorous judicial
"hard look." J. Mashaw & D. Harfst, The Strug­
gle for Auto Safety (1990).

Whatever its causes, the agencies' preference for
recalls over rulemaking is troubling. Rules setting
safety standards for new vehicles prevent injuries
far more effectively than recall actions do. As often
as not, car owners do not even respond to recall
notices, and neither do the vast majority of owners
of other consumer products. Moreover, extensive
use of voluntary recalls can undercut agency ac­
countability. When administrators fIX the limits of
acceptable risk in public rulemaking proceedings,
all interested parties have an opportunity to partici-
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pate in the formulation of policy. To the extent that
regulatory action is instead accomplished through
informal negotiation, this check on administrative
discretion is bypassed.

E. SUPERVISION

In many regulated industries, the agency's con­
stant surveillance of business activities is similar to
the physical inspection of regulated products. Na­
tional bank regulation is one field where pervasive
regulation takes place through informal supervision
rather than through formal proceedings. Adminis­
trators determine who can open a bank, whether a
branch bank can be established and where it can be
located, what cash reserves must be maintained,
what auditing procedures must be followed, wheth­
er the bank can enter other businesses, and the
like. The administrator may even be empowered to
take over a bank at his discretion, without a prior
hearing, in order to protect its creditors. Fahey v.
Mallonee, 332 U.S. 245 (1947); see also FDIC v.
Mallen, 486 U.S. 230 (1988) (summary suspension
of bank officer).

Compliance with this extensive regulatory frame­
work is enforced by daily supervision and periodic
(often unannounced) visits by bank examiners.
When problems or potential violations are uncov­
ered, they are usually resolved quietly by mutual
consent. This system of intensive but informal regu­
lation has worked in the banking field because
banks are extremely concerned with maintaining
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public confidence in their fiscal soundness. A bank
will surely lose business, and perhaps have to close
its doors, if its financial stability is publicly ques­
tioned by a regulatory agency. Thus, the agency's
decision simply to institute a formal proceeding may
be a severe sanction.

The principal risk of continuing supervision is
that the agency will have too much or too little
"leverage" to enforce compliance with its policies.
When the regulated industry is effectively precluded
from challenging agency decisions in formal pro­
ceedings or on judicial review, as is often the case in
bank regulation, the agency may be under little
pressure to explain and rationalize its policies, or to
apply them consistently. Here, as elsewhere, the
development of "secret law" may result in inade­
quately considered policy choices and unfair or arbi­
trary treatment of the regulated. On the other
hand, if the agency is unable to back up its supervi­
sory efforts with a credible threat of formal proceed­
ings or other sanctions, the regulatory program may
De ineffective. Moreover, when an agency becomes
too heavily dependent upon informal supervision, it
will not develop the resources and staff expertise
required to conduct formal proceedings effectively
when the need arises.

F. PUBLICITY

An administrator's decision to issue a press re­
lease, hold a news conference, grant an interview,
or "leak" a story to the press is usually made
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informally, yet these publicity-generating activities
can be as potent as a formal rule or order. Media
coverage of agency activities serves several pur­
poses. Agencies frequently use publicity to warn
consumers about dangerous products or fraudulent
sales practices. Consumers need to know if cans of tl

particular brand of soup may cause botulism, or if a
new toy on store shelves has a defect that can harm
their children. Reports by the press and the broad­
cast media may be the only effective way to warn
people of these risks.

Other uses of publicity may be more questionable.
An agency can use the media to enhance, if not
exceed, its delegated powers. The EEOC, for exam­
ple, has reportedly used adverse publicity to supple­
ment weak statutory penalties for employment dis­
crimination. Similarly, the FDA was able to conduct
a series of "voluntary" recalls of suspect food. prod­
ucts, despite the absence of any explicit statutory
authority, because the companies knew that they
would be subject to adverse publicity if they refused
to cooperate. An official may also exploit press
coverage in order to establish his agency's credibili­
ty with constituency groups, or to bring pressure to
bear on other government agencies. When it was
first created, the Environmental Protection Agency
vigorously publicized a series of pollution cases it
had referred to the Justice Department for prosecu­
tion, with the apparent intent of establishing EPA's
reputation as a tough enforcement agency (and
perhaps also with the idea of making it difficult for
the Justice Department to drop the cases). Finally,
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when the regulated industry is very sensitive to
adverse publicity, the agency can threaten disclo­
sure to induce compliance, or use press coverage as
a sanction to punish violators for past offenses.

The potential for misuse of agency publicity rais­
es concerns about the fairness of this facet of the
administrative process. The effect of unfavorable
publicity on the regulated industry can be devastat­
ing. Products and companies have been driven out
of existence by it, and sometimes the warning turns
out to have been a false alarm. Normally, adminis­
trators cannot impose a sanction until the respon­
dent has been afforded notice, an opportunity for a
hearing, a reasoned agency decision, and judicial
review of final agency action. The publicity sanction
has none of these prior safeguards. See, e.g., Indus­
trial Safety Equipment Ass'n v. EPA, 837 F.2d 1115
(D.C.Cir.1988) (agency booklet comparing petition­
er's products unfavorably with others was not re­
viewable agency action). Moreover, the government
is not liable for damages caused by adverse publici­
ty, and public denials or even agency recantations
cannot cancel out the lingering effects of a damag­
ing public accusation. Thus, the target of adverse
publicity will typically have no redress after the
fact, unless Congress passes a private bill. Further­
more, the agencies' ability to resort to a publicity
sanction may prevent the development of legal pen­
alties and procedures, and leave dubious theories or
policies untested.

A few agencies have issued internal rules or
guidelines confining their own discretion to publi-
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cize pending matters. See, e.g., 28 C.F.R. § 50.2
(Justice Department). Some statutory provisions
also confine the agency's discretion to release dam­
aging information. The Consumer Product Safety
Commission, for example, cannot disclose informa­
tion relating to manufacturers of consumer goods
unless the agency has first provided the manufac­
turer with a summary of the information in ques­
tion and an opportunity to comment on it. The
CPSC also must take "reasonable steps" to assure
the accuracy of the information that it releases, and
publish a retraction if that information turns out to
be wrong. However, these protections do not apply
when the agency believes that a product is an
imminent hazard to consumers. 15 U.S.CA § 2055;
cf. CPSC v. GTE Sylvania, Inc., 447 U.S. 102 (1980)
(same requirements apply when CPSC releases file
information under the Freedom of Information
Act).

In the absence of such statutes or administrative
rules, a reviewing court would be primarily con­
cerned with whether the agency's informational ac­
tivities were authorized by statute, and whether
prehearing statements by decisionmakers in a for­
mal proceeding constituted a prejudgment of the
facts. See pp. 276-81 infra. When adverse publicity
is equivalent to a formal accusation of criminal
wrongdoing, due process may compel the agency to
allow the accused some opportunity to present evi­
dence and cross-examine adverse witnesses. Com­
pare Hannah v. Larche, 363 U.S. 420 (1960) (Civil
Rights Commission not required to identify adverse
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witnesses or permit cross-examination in investiga­
tive hearings on racial discrimination), with Jenkins
v. McKeithen, 395 U.S. 411 (1969) (state commis­
sion holding hearings on labor racketeering re­
quired to permit accused individuals to present live
testimony and confront and cross-examine wit­
nesses, because commission's investigative hearings
were limited to alleged criminal violations).

G. ADVICE AND DECLARATORY
ORDERS

The most frequent contacts between private par­
ties and administrators involve requests for advice
about agency policies, procedures, or legal inter­
pretations. Advice-giving can be beneficial to both
the regulators and the regulated. In many situa­
tions an administrative statute and the agency's
rules and precedents may convey no clear indica­
tion of how the agency would deal with a particu­
lar act or practice. Thus, even when a private
party has access to good legal advice, she may be
unsure about her duties and liabilities. By learning
the agency's current interpretation of the law and
perhaps also its enforcement intentions, she can
make better decisions and avoid unexpected liabili­
ties. In addition, when agency personnel have
technical expertise in a particular field, they may
be able to suggest efficient ways of complying with
agency standards or regulations. A staff member of
an environmental agency, for example, might be in
a position to share his detailed knowledge of avail-
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able pollution control technologies with persons
working in the affected industries. Access to legal
or technical advice from administrators can be
particularly important to small businesses, both
because they often lack the resources to master
the requirements of all of the regulatory programs
they encounter, and because they would be more
severely damaged if an unwitting violation led to
an enforcement action.

From the agency's perspective, advice to the pub­
lic can be a useful way of inducing voluntary com­
pliance at minimal cost. Giving advice is cheaper
and faster than conducting a formal proceeding, or
even a major investigation. Moreover, it is usually
easier to prevent violations from occurring than to
remedy them after the fact. For example, the agen­
cy has a definite interest in responding to an inqui­
ry from a private party who is contemplating a
major business project, because the requesting par­
ty is more likely to acquiesce in the agency's views
before she has invested resources and effort in the
proposed enterprise.

Agency advisory activities take many forms. At
the simplest and most common level, an agency
staff person provides information over the tele­
phone or replies to a written inquiry. In some
instances, however, the transaction or the point of
law involved may be sufficiently important that
either the agency or the private party will want a
more formal statement of policy from a higher level
of the bureaucracy. One of the most formal types of
advice is the declaratory order. The APA states that
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an agency "may issue a declaratory order to termi­
nate a controversy or remove uncertainty," and
that these orders are to have "like effect as in the
case of other orders." 5 V.S.C.A. § 554(e). Conse­
quently, they are binding on both the agency and
the private party. However, the APA declaratory
order practice has some significant limitations. One
deficiency is that the declaratory order provision is
applicable only when the agency decision must be
based on a formal trial-type hearing, which elimi­
nates the great majority of situations where adviso­
ry opinions are sought. In addition, § 554(e) pro­
vides that the issuance of declaratory orders is
within the "sound discretion" of the agencies, and
apparently none of them has exercised that discre­
tion to make declaratory orders widely available.
See generally Powell, Sinners, Supplicants, and Sa­
maritans: Agency Advice-Giving in Relation to Sec­
tion 554(e) of the Administrative Procedure Act, 63
N.C.L.Rev. 339 (1985).

Some agencies, however, have developed elabo­
rate informal processes for rendering advisory opin­
ions. The Internal Revenue Service's revenue ruling
procedure is a sophisticated system that issues more
than twenty thousand rulings annually. The Service
distinguishes between two categories of written ad­
vice: unpublished "private letter rulings," which
are issued by branch offices; and published rulings,
which are approved in the Commissioner's office.
The former outnumber the latter by about a hun­
dred to one. Published revenue rulings are official
statements of agency policy, and the public may rely



182 INFORMAL ADMINISTRATNE PROCESS Ch. 5

on them. However, the Service takes the position
that a private letter ruling applies only to the
taxpayer to whom it was addressed; other taxpayers
should not rely on it, even if their situations are
identical, because such rulings have not received
thorough consideration at the highest levels of the
agency. By statute, they are not citable as prece­
dent. 26 U.S.C.A. § 6110(j)(3).

The IRS revenue ruling system illustrates some of
the dilemmas an agency faces in trying to develop a
sound advisory opinion practice. The Service's re­
fusal to be bound by private letter rulings has been
criticized for allowing inconsistent treatment of
similarly situated taxpayers and for discouraging
reliance on administrative precedent. However, a
policy of freely authorizing staff members to give
binding advice to the public would create a risk that
important policy issues would be decided by low
level employees without adequate analysis, investi­
gation, or review by supervisors. On the other hand,
if the Service undertook to subject more of its
advisory opinions to thorough exploration of rele­
vant policy, factual, and legal issues, including high­
level review, this administrative function could be­
come so formal as to lose most of the advantages of
speed and low cost previously mentioned. The agen­
cy would become less willing to give advice, and
private parties would less often be able to obtain an
answer quickly enough to serve their needs. Ideally,
routine inquiries in areas of settled policy should be
handled at the staff level, while unresolved issues of
law or policy are referred to higher levels of the
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agency for more formal consideration. In practice,
however, it is often difficult to apply this distinction
to a particular request-or even to decide who
should make the initial assignment.

A related question that arises when agencies give
advice to the public is whether even the requesting
party can confidently rely upon the advice she re­
ceives. In other words, is the agency estopped from
changing its position if the regulated party relies on
advice that is later discovered to be erroneous? The
Supreme Court's answer to this question has been
almost totally negative. Liberal rules on equitable
estoppel, the Court has warned, would transfer con­
trol over the expenditure of public funds from the
elected legislature to unelected civil servants who
may disagree with Congress's decisions. Ultimately,
the threat of liability for bad advice could induce
the government to provide less advice in the first
place. OPM v. Richmond, 496 U.S. 414 (1990). See
also, e.g., Schweiker v. Hansen, 450 U.S. 785 (1981)
(government not estopped from denying Social Se­
curity benefits even though government agent erro­
neously told applicant she was not eligible and
prevented her from filing a claim); Federal Crop
Insurance Corp. v. Merrill, 332 U.S. 380 (1947)
(government not estopped when private party relied
on misstatement regarding coverage of crop insur­
ance policy, although a private insurer would have
been estopped under the same circumstances). The
Court has stopped short of saying that the govern­
ment can never be estopped on the basis of officials'
erroneous advice, see Richmond, supra, but it has
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clearly indicated that the essential elements of an
estoppel-a definite misrepresentation of fact, re­
sulting in reasonable detrimental reliance by the
complaining party-will be strictly construed when
the government has given bad advice. Heckler v.
Community Health Services, 467 U.S. 51 (1984) (1\0

estoppel where government's financial intermediary
erroneously told health care provider that certain
expenses were reimbursable; the incorrect advice
was oral, and the only harm it caused was the
provider's "inability to retain money that it should
never have received in the first place").

The Court's strict rules on equitable estoppel
have often been denounced as harsh. Fortunately,
however, agencies generally do honor reasonable
reliance interests as they make enforcement deci­
sions, even where the law does not require them to
do so. Moreover, in a few circumstances courts have
indeed extended legal protection to individuals who
relied on government advice, although the cases did
not use the language of estoppel. Thus, one classic
decision held that a Swiss national had not know­
ingly and intentionally waived his right to apply for
American citizenship, where official advice had as­
sured him he could claim exemption from military
service without penalty. Moser v. United States, 341
U.S. 41 (1951). More recent cases have pointed to
incorrect advice by government agents as a factor
that supported litigants' claims that they lacked
"fair warning" of a regulatory prohibition and thus
could not be penalized for violating it. United States
v. Pennsylvania Ind. Chem. Corp., 411 U.S. 655
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(1973) (criminal prosecution); General Electric Co.
v. United States EPA, 53 F.3d 1324 (D.C.Cir.1995)
(action for civil fine).

Another question that arises when agencies give
advice to the public is whether their opinions are
subject to judicial review. A declaratory order issued
under § 554(e) of the APA is certainly reviewable.
See Weinberger v. Hynson, Westcott & Dunning,
Inc., 412 U.S. 609, 627 (1973). When a party seeks
judicial review of a less formal opinion, however,
the question is more difficult. Agencies generally
are not required by statute to give advice to the
public, and courts have been sensitive to the risk
that an agency might write fewer advisory opinions
if its pronouncements had to be thorough and pol­
ished enough to withstand judicial review. Review
can also force the agency to litigate questionable
interpretations of law or policy before the adminis­
trator's position has fully crystallized, and in a
forum and a factual setting not of its choosing. On
the other hand, denial of review can mean that the
only way a private party can have her rights and
liabilities finally determined is by ignoring the
agency's advice and risking civil or criminal sanc­
tions. The ripeness doctrine furnishes an apt frame­
work for addressing these competing concerns, al­
though the courts' application of the doctrine is
highly discretionary. See pp. 379-82 infra.

Two cases involving SEC "no-action letters" illus­
trate these difficulties. Companies subject to the
securities laws can ask the SEC for advice as to
whether certain actions, such as the refusal to in-
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elude a shareholder's proposal in a proxy statement,
would be considered a violation of the Act. If the
agency staff concludes that the activity in question
would not violate the law, or that at most there
might be a technical violation not worthy of correc­
tive action, it will issue a letter stating that the
Commission will not take any action against the
company. In Medical Committee for Human Rights
v. SEC, 432 F.2d 659 (D.C.Cir.1970), vacated as
moot, 404 U.S. 403 (1972), a chemical company
excluded from its proxy statement a proposal by a
group of antiwar stockholders that the company
stop manufacturing napalm for use in Vietnam. The
SEC issued a no-action letter upholding this refusal,
and the court held that this letter was subject to
judicial review, noting that the letter had been
issued pursuant to well-defined agency procedures,
including review by the Commissioners themselves.
However, when a similar issue arose in Kixmiller v.
SEC, 492 F.2d 641 (D.C.Cir.1974), the court held
that there was no reviewable final order. The advice
in that case had been given at the staff level, and
the Commissioners had declined to examine the
controversy. Kixmiller seems to establish that an
advice letter is unreviewable unless it has been
approved by someone who can definitively set policy
for the agency. Although only a small fraction of
advisory opinions can meet this test, the Kixmiller
limitation seems appropriate, because it helps to
preserve both the free flow of advice and the agency
head's control over the evolution of policy within
his agency.
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H. CONTRACTS AND GRANTS

The federal government spends vast sums of
money each year on grants, benefits, and the pro­
curement of goods and services. Grant money pays
for programs in fields ranging from education to
medical research, and from crime control to pollu­
tion control. State and local governments receive
most of the grant payments, but universities, hospi­
tals, and community action groups may also be
beneficiaries. The federal government is also the
primary, or sole, customer for a host of business
enterprises. Federal expenditures are largely made
through informal action. Agencies are even exempt­
ed from the notice-and-comment rulemaking obli­
gations of the APA when they issue rules relating to
government "loans, grants, benefits, or contracts,"
5 U.S.C.A. § 553(a)(2), although some agencies have
adopted regulations declaring that they will not
invoke this exemption.

A variety of disputes can arise between the feder­
a] government and its contractors or grantees. A
disappointed applicant may contend that it was
wrongly declared ineligible for funding; an agency
may contend that a grant recipient kept inadequate
records of its expenditutes, or that the goods fur­
nished by a contractor were of insufficient quality.
Some agencies have well developed procedures for
resolving issues of this kind. For example, the De­
partment of Health and Human Services has long
used a Grant Appeals Board, with elaborately de-
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fined rules of practice, to hear grievances involving
its grantees. See 45 C.F.R. §§ 16.1 et seq. Other
agencies have no systematic procedures for resolu­
tion of grant disputes, although the Administrative
Conference has recommended a set of minimum
procedures in this area. See ACUS Recommends­
tion No. 82-2, 47 Fed.Reg. 30704 (1982).

Procedures for resolving disputes regarding pub­
lic contracts have become quite elaborate in recent
years, in part because of scandals involving defense
procurement. Congress passed the Competition in
Contracting Act of 1984, 31 U.S.C.A. §§ 3551-56, to
enhance the integrity of procurement activity
through a regime of "full and open competition."
Disappointed bidders on a contract now have broad
discovery rights with which to acquire information
that they can use in protesting an award to a
competitor, and they can pursue their protests in a
variety of forums. The resulting system maintains a
high level of protection against fraud, discrimina­
tion, and arbitrariness in public contracting. It has
been argued, however, that these safeguards have
exacted a heavy price. Strict controls on official
discretion may also impair the quality of agencies'
decisionmaking, by limiting their ability to build up
informal relationships with vendors and to obtain
candid information from them, as private purchas­
ers would normally be able to do. See S. Kelman,
Procurement and Public Management: The Fear of
Discretion and the Quality of Government Perfor­
mance (1990).
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I. MANAGEMENT

The government also makes or implements policy
in its role as manager, especially through its admin­
istration of the public lands. Approximately a third
of the nation's land area is in government owner­
ship, and agencies such as the Forest Service, the
Bureau of Land Management, and the National
Park Service often have considerable discretion in
determining how the resources in these federal
lands will be used. Issuance of grazing and timber
harvesting permits and mineral leases, operation of
recreational facilities, construction of public works
ranging from backcountry hiking trails to massive
dams and reservoirs, and provision of firefighting
and rescue services are only a few of the activities
that the land management agencies undertake.

Like the grant and contract functions, manage­
ment activities are exempt from the APA rulemak­
ing procedures (5 U.S.C.A. § 553(a)(2» and have
traditionally been conducted informally. Many of
the statutes governing the management of the fed­
eral lands recite broad, conflicting objectives (e.g.,
wilderness preservation and economic develop­
ment), and therefore provide few checks on agency
discretion. However, some environmental statutes,
particularly the National Environmental Policy Act,
42 U.S.C.A. §§ 4321-61, impose certain procedural
requirements and provide opportunities for public
participation. Under NEPA, major actions that will
significantly affect the environment must be preced-
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ed by public release of an environmental impact
statement assessing the costs and benefits of the
proposal and reviewing alternatives. Interested
groups and individuals may submit comments on
the impact statement, so that major land use policy
decisions are made in a process that resembles the
APA's informal rulemaking procedures. However,
NEPA does not confine the agencies' substantive
discretion, and it does not reach the many decisions
that do not constitute "major federal actions."
Kleppe v. Sierra Club, 427 U.S. 390 (1976).



CHAPTER VI

PROCEDURAL DUE PROCESS

The Constitution is the source of many of the
procedural principles that administrative agencies
must observe. The Fifth Amendment, applicable to
the federal agencies, provides that no person shall
"be deprived of life, liberty, or property, without
due process of law," and the Fourteenth Amend­
ment contains a similar limitation on state action.
The concept of procedural due process implies that
official action must meet minimum standards of
fairness to the individual, such as the right to
adequate notice and a meaningful opportunity to be
heard before a decision is made. This constitutional
doctrine gives federal courts a potent tool with
which to oversee the decisionmaking procedures of
federal agencies when the applicable statutes and
regulations permit the administrator to act infor­
mally. Equally important, the doctrine gives the
federal judiciary a measure of control over the deci­
sionmaking methods of state and local agencies,
which otherwise are governed almost exclusively by
state law.

Broadly speaking, judicial decisions applying the
due process clauses to administrative action have
developed a fairly well defined analytical frame­
work. Since the constitutional language refers to

191
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denials of "life, liberty, or property," the threshold
question is whether an adverse decision will deprive
a person of one of these protected interests. Very
few administrative decisions pose threats to life;
thus, the usual starting point is to determine
whether a protected property or liberty interest
exists.

If these and certain other threshold issues are
surmounted, the question becomes one of determin­
ing what process is "due" under the particular
circumstances. This question is often difficult to
answer, however, because modern administrative
law tries to take account of the enormous diversity
of situations in which due process claims can be
advanced. Regulatory decisions affect a wide variety
of private interests, and the government's justifica­
tions for summary action also differ from one set­
ting to the next. In addition, a particular procedural
right, such as the opportunity to confront and cross­
examine adverse witnesses or the right to be heard
by an impartial decisionmaker, may enhance the
accuracy and fairness of the process more substan­
tially in one setting than in another. Consequently,
due process rights in administrative law can vary
enormously, depending on the context in which they
are asserted.

A. INTERESTS PROTECTED
BY DUE PROCESS

Traditionally, the interests protected by the due
process clauses were defined quite narrowly. Many
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government benefits and grants were considered
mere gratuities or "privileges" rather than rights;
like a private donor, the government could impose
whatever conditions it wished on its gift, or even
remove the benefit at will. This view was exem­
plified by Justice Holmes' famous dictum, in up­
holding the firing of a police officer for political
activities, that "[t]he petitioner may have a con­
stitutional right to talk politics, but he has no
constitutional right to be a policeman." McAuliffe
v. City of New Bedford, 155 Mass. 216, 29 N.E.
517 (1892). Reflecting this attitude, courts held
for many years that government employment was
not an interest protected by due process and thus
could be terminated without any procedural pro­
tection. See Bailey v. Richardson, 182 F.2d 46
(D.C.Cir.1950), aff'd by equally divided Court, 341
U.S. 918 (1951).

During the 1960's, however, as the size of the
bureaucracy grew and public concern about govern­
ment's obligations to its citizens became more
acute, the soundness of the right-privilege distinc­
tion was questioned. Commentators pointed out
that a wide variety of forms of social wealth, rang­
ing from TV station licenses to truck routes to
occupational licenses to welfare benefits, were the
results of government largess, and thus were "privi­
leges." As government expanded, these new forms
of wealth had become increasingly vital to the indi­
vidual; often, the loss of a government job, or an
occupational license, or a welfare payment, could
deprive a person of her livelihood. Thus, to main-
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tain the balance between government and individu­
al, it was necessary to extend the protections of due
process to this "new property." See generally Reich,
The New Property, 73 Yale L.J. 733 (1964).

Accordingly, the Supreme Court started to edge
away from the right-privilege distinction. In Cafete­
ria & Restaurant Workers Union v. McElroy, 367
U.S. 886 (1961), the Court held that a government
employee who was stripped of her security clear­
ance, and thus her ability to work at a naval base,
was not entitled to a specification of charges and an
opportunity to know and refute adverse evidence.
Nevertheless, the Court indicated that the right­
privilege distinction was "perhaps [an] oversimplifi­
cation"; the Court used a more flexible line of
reasoning, arguing that the government's proprie­
tary interest in unfettered management of a mili­
tary base outweighed the employee's interest in
keeping her job as a short-order cook at a specific
site.

The Court finally abandoned the right-privilege
distinction in Goldberg v. Kelly, 397 U.S. 254, 261­
63 (1970). In that case, welfare beneficiaries in New
York claimed that their payments had been termi­
nated without due process of law. The Court said
that these claims could not be defeated by a mere
assertion that the benefits were gratuities or privi­
leges. (Actually, the state defendants had made no
such assertion, but the Court's dictum was quickly
recognized as authoritative.) The welfare program
in question was based on a system of statutory
entitlements: all applicants who met the conditions
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defined by the legislature were entitled to receive
public assistance. Consequently, the state had to
afford due process safeguards-in this instance, an
oral hearing-before it could terminate the benefits.

With the demise of the right-privilege distinction,
the Court needed to develop a new method for
deciding who was entitled to due process protection.
The Court unveiled such an approach in Board of
Regents of State Colleges v. Roth, 408 U.S. 564
(1972). There an untenured instructor at a state
university was held to have no due process right to
be heard when the university refused to renew his
contract. Emphasizing the language of the Four­
teenth Amendment, the Court noted that the re­
quirements of procedural due process extend only to
those who have been deprived of "liberty" or "prop­
erty." The Court went on to explain that the loss of
a governmental benefit is a deprivation of "proper­
ty" only if the individual has a "legitimate claim of
entitlement" to the benefit, rather than merely a
"unilateral expectation" of it. Since neither state
law nor university rules nor the contract itself had
given Roth a legitimate basis for claiming that he
was "entitled" to a renewal of the contract, he had
possessed no "property" interest in continued em­
ployment beyond his contract year. Similarly, Roth
had not been deprived of "liberty" in the constitu­
tional sense, because, so far as the record showed,
he "simply [was] not rehired in one job but re­
mainled] as free as before to seek another."

The Roth approach of examining initially whether
a plaintiff has been deprived of liberty or property
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has retained its vitality down to the present day.
Both of these two pivotal concepts, however, have
been refined by subsequent case law developments.

1. PROPERTY

In many administrative settings, it is easy to
show that an agency decision has deprived someone
of "property." For example, coercive regulation of
business enterprises, almost by definition, invades
their property interests, because it limits their free­
dom to engage in profitable activity. Thus, the
difficult cases usually involve governmental bene­
fits. In _tb_~l?e .so-called "new property" cases, llgfh
require~_tl:1~ court to consider whether theplaintiff
llacfli "legitimate claim of entitlement" to the b~p,e­

fit of which she was deprived. The claim of entitle­
ment does not arise from the Constitution itself'; it
must rest upon "existing rules or understandings
that stem from an independent source such as state
law." Thus, the plaintiff must demonstrate that,
according to some authoritative source of law, she
has a right to the benefit in question if she meets
certain criteria. To state the same point inversely,
she must show that the benefit cannot be withheld
from her except "for cause." For example, the wel­
fare claimants in Goldberg plainly had a property
interest at stake, because the underlying federal
legislation provided that everyone who satisfied cer­
tain criteria had a legal right to receive welfare
payments. Similarly, the Court in Roth indicated
that the teacher in that case would have been
entitled to due process protections if he had been
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dismissed during the term of his contract, because
the contract itself had secured his interest in em­
ployment during that period.

The companion case of Perry v. Sindermann, 408
U.S. 593 (1972), indicated, however, that an em­
ployee's claim of entitlement does not have to be
based upon a written contract or a statutory grant
of job tenure. There, a dismissed teacher claimed
that the college had a de facto tenure system: policy
guidelines issued by the state education system
provided that teachers who had successfully com­
pleted a probationary period, as the respondent had,
could expect continued employment. The Court
analogized this informal tenure system to an im­
plied contract term, and concluded that it was suffi­
cient to give the dismissed teacher a constitutional­
ly protected property interest.

The Court has extended the "entitlement" con­
cept to many other kinds of cases in which a depri­
vation of "property" has been alleged. For example,
when the state grants all children the right to
attend public schools, and establishes rules specify­
ing the grounds for suspension, it cannot suspend a
given student for alleged misconduct without af­
fording the student at least a limited prior hearing.
Goss v. Lopez, 419 U.S. 565 (1975). Similarly, a
horse trainer whose license was suspended had the
right to due process (a prompt postsuspension hear­
ing) because, according to the Court, New York law
entitled him to keep the license unless it were
shown "that his horse had been drugged and that
he was at least negligent in failing to prevent the
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drugging." Barry v. Barchi, 443 U.S. 55 (1979).
Even a cause of action can be a constitutionally
protected property right. In Logan v. Zimmerman
Brush Co., 455 U.S. 422 (1982), an Illinois commis­
sion was required by statute to redress all meritori­
ous claims of employment discrimination against
the handicapped. Therefore, when the agency de­
nied relief to the plaintiff by invoking a blatantly
unfair procedural rule (under state law, the com­
plaint had to be dismissed if the commission did not
schedule a hearing within 120 days, although plain­
tiff had no control over the agency's scheduling), it
violated his due process rights.

Of course, when Congress and the states create
public benefits, they usually create procedures by
which citizens can seek to protect those benefits. It
took some time for the courts to work out the
relationship between those procedures and the die-

,... tates of due process. One aspect of this problem
came into focus in Arnett v. Kennedy, 416 U.S. 134
(1974). Kennedy, a federal civil service employee,
was fired after accusing his superior of illegal activi­
ties. He filed suit, seeking a pretermination eviden­
tiary hearing under the due process clause. The
relevant statute, the Lloyd-LaFollette Act, provided
that employees in Kennedy's job category could be
dismissed "only for such cause as will promote the
efficiency of the service"; therefore, he had a pro­
tected property interest. But the Act also provided
that this right would be protected through a written
protest procedure rather than a trial-type hearing.
A plurality of three Justices, led by Justice Rehn-
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quist, concluded that the legislatively created right
not to be terminated except for cause could not be
considered in the abstract, apart from the procedur­
al mechanism that Congress had designed for its
implementation. Rehnquist concluded that "where
the grant of a substantive right is inextricably inter­
twined with the limitations on the procedures
which are to be employed in determining that right,
a litigant in the position of [plaintiff] must take the
bitter with the sweet." The other six Justices reject­
ed Rehnquist's theory that the procedures provided
by the Act could define civil service employees' due
process rights. (Kennedy lost his case, however,
because only three of these Justices thought that
due process required an evidentiary hearing.)

When the Court again considered the due process
rights of government employees in Bishop v. Wood,
426 U.S. 341 (1976), it managed to steer around the
question that Justice Rehnquist had raised in Ar­
nett. The petitioner in Bishop had been fired from
his job as a city policeman. A city ordinance provid­
ed that a permanent employee like the petitioner
'could be dismissed for cause, such as for negligence
or inefficiency on the job. Although this language
seemed to mean that the petitioner could not be
tired in the absence of cause, the Court relied
heavily on the lower courts' interpretation of state
law and concluded that he "held his position at the
will and pleasure of the city." Having read the
ordinance as not conferring any "sweet," the Court
did not need to decide whether the petitioner had to
"take the bitter" as well.
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Ultimately, the Court squarely rejected the Arnett
plurality's "bitter with the sweet" theory. In Cleve­
land Board of Education v. Loudermill, 470 U.S.
532 (1985), the Court insisted upon due process
safeguards for a discharged city security guard who,
under Ohio statutes, could only have been fired for
cause. The Court emphasized that substance and
procedure are distinct in due process analysis. Once
a state creates entitlements through substantive
laws or standards, the adequacy of procedures used
to deprive individuals of those entitlements depends
on federal constitutional law, and state procedures
cannot foreelose the due process inquiry.1

2. LIBERTY

The conceptual unity that the Court has reached
in its definition of "property" is absent from its
approach to the companion concept, "liberty." The
Roth opinion itself showed the Court's ambivalence.
On the one hand, the Court said that the definition
of liberty must be "broad," encompassing "'not
merely freedom from bodily restraint but also the
right of the individual to contract, to engage in any
of the common occupations of life, to acquire useful

1. On the other hand, state-created procedures cannot ex­
pand federal due process rights, either. Thus, a procedural
guarantee in a state statute or regulation does not create a
property interest, see Bishop v. Wood, supra, and the breach of
such a guarantee is not a due process violation. Board of Cura­
tors v. Horowitz, 435 U.S. 78 (1978). A claimant in this situation
must rely on whatever remedy the state has provided. A federal
agency's breach of a federal statute or regulation, of course, can
be redressed under the APA. See pp. 96-97 supra.
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knowledge, to marry, establish a home and bring up l\

children, to worship God according to the dictates of
... conscience, and generally to enjoy those privi­
leges long recognized . .. as essential to the orderly
pursuit of happiness by free men' "(quoting Meyer
v. Nebraska, 262 U.S. 390, 399 (1923)). Yet the
holding in Roth belied this liberal spirit; at least,
the Court did not explain why the opportunity to
keep a teaching position at a state university, or
another government job, was not comparable to the
freedoms on the Meyer list. Indeed, the Court
seemed to be striving to keep its options open,
declaring that an interest would not qualify as
"liberty" merely because it was important to the
individual: "we must look not to the 'weight' but to
the nature of the interest at stake." This uncon­
strained approach plainly left room for odd dispari­
ties-as the Court demonstrated a few years later,
when it held, despite Roth, that a ten-day suspen­
sion from high school did implicate a liberty inter­
est. Goss v. Lopez, 419 U.S. 565 (1975).

Despite the Roth opinion's reticence, one can
perceive various factors that may have made the
Court reluctant to extend due process guarantees to
all dismissed government employees. One such con­
cern was expressed in Bishop v. Wood, 426 U.S. 341
(1976): a less restrictive approach could involve the
federal courts in the impossible task of supervising
"the multitude of personnel decisions that are made
daily by public agencies." Many of those decisions
are made by state or local agencies, so that federal­
ism concerns are also relevant. In addition, many
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public employees enjoy nonconstitutional protec­
tions against arbitrary dismissal, by virtue of the
procedures of their civil service systems. With the
spread of collective bargaining in government, un­
ions and contractual grievance procedures often
provide a further source of protection against im­
proper dismissal or suspension. Yet another layer of
protection stems from First Amendment case law:

\-~ Government employees may not be dismissed for
their political. beliefs or affiliations unless "the hir­
ing authority can demonstrate that party affiliation
is an appropriate requirement for the effective per­
formance of the public office involved." Branti v.
Finkel, 445 U.S. 507 (1980). Nor may they be fired
for allegedly disruptive speech in the workplace
about issues of public concern if the employer has
not reasonably investigated the facts of the alleged
incident. Waters v. Churchill, 511 U.S. 661 (1994).

The Court did say in Roth that the plaintiff would
have had a stronger case if the employer, in declin­
ing to rehire him, had made a charge against him
that might injure his reputation. The Court has
adhered to this notion that reputational har~ t~nds
to show a deprivation of liberty, but has Circum­
scribed it in a number of ways. First, the Roth
opinion noted that the purpose of guaranteeing a
hearing to a stigmatized employee is simply "to
provide the person an opportunity to clear his
name"; the employer is free to grant a name-clear­
ing hearing and then to dismiss the employee for
other reasons. Later decisions added further qualifi­
cations: stigmatizing reasons for a discharge are not
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actionable unless the employer discloses them to the
public, Bishop u. Wood, supra, and unless the plain­
tiff raises a substantial issue about the accuracy of
the charge. Codd v. Velger, 429 U.S. 624 (1977).2

The most heavily criticized of the Court's opin­
ions on the role of stigma is Paul v. Davis, 424 U.S.
693 (1976). In Paul, two local police departments
included Davis' name and picture in a flyer listing
"active shoplifters," which was distributed to hun­
dreds of merchants in his home town. Despite
Davis' claim that distribution of the leaflet impaired
his future job opportunities and made him reluctant
to enter stores for fear of being apprehended, the
Court concluded that he had not suffered any injury
to a constitutionally protected liberty interest. Tlte
Court said that injury to reputation does not entail
aloss of liberty -whell it stands alone, but only when
it is accompanied by some alteration in theplain­
tiffs.legal status, such as the loss.. ()fElmpl()~ElIlt in
RoJh. Few writers have thought that this analysis
made sense, or that the Court was persuasive in its

2. The plaintiff in Codd was a policeman who had been
terminated for misusing a firearm, He admitted the incident but
sought a hearing on the question of whether it justified his
discharge. The Court recognized that a party does not normally
lose a due process right to a hearing when the underlying facts of
his case are undisputed; for example, a parolee threatened with
reincarceration who admits the violation with which he is
charged is still entitled to a hearing at which he can argue that
his parole should nevertheless not be revoked. But, the Court
continued, the purpose of a Roth name-clearing hearing is solely
to enable the individual to refute a stigmatizing charge, not to
lay the groundwork for reconsideration of the state's adverse
action. Since the officer did not dispute the state's account of the
facts, there was no basis for a hearing.
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efforts to demonstrate that this restrictive concept
of liberty was consistent with precedent," The Court
seemed to be motivated by a desire to keep the
federal judiciary from absorbing too much of the
business of state courts, which have historically
protected reputation through defamation actions,
Subsequently, however, the Court has come to un­
derstand that it can incorporate the adequacy of
state remedies into its due process calculus more
straightforwardly. See pp. 216-19 infra. Thus, it has
quietly ceased using artificial limitations on the
scope of constitutionally protected interests as a
means of preventing overlap between the Constitu­
tion and state tort law. Nevertheless, the precise
holding of Paul remains good law. Siegert v. Gilley,
500 U.S. 226 (1991) (derogatory evaluation letter
from former supervisor did not deprive plaintiff of
"liberty," despite harm to his future job prospects).

Another challenge has been to define the due
process interests of prisoners. Prison bureaucracies
and parole boards make decisions every day that in
some sense affect the "liberty" of incarcerated per­
sons, and the Court has felt a need to prevent the
federal courts from being deluged with cases chal-

3. For example, in Wisconsin v. Constantineau, 400 U.S. 433
(1971), the Court condemned a state's practice of "posting"­
causing lists of "excessive" drinkers to be posted in all city liquor
stores. The Court found that the state had violated due process
by publicly branding petitioner with this "degrading" label with­
out giving her notice and an opportunity to defend herself. In
Paul, however, the majority explained Constantineau as a case in
which the stigma was accompanied by a change in legal status,
because stores were forbidden to sell liquor to a person who had
been "posted."
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lenging these decisions on due process grounds. For
a time the Court sought to identify those prisoners'
cases qualifying for constitutional protection by re­
lying on a Roth-like concept of entitlements, al­
though that method now seems to have fallen out of
favor. Under this reasoning, mandatory prison rules
created a liberty interest, but discretionary ones did
not. For example, a disciplinary proceeding to re­
voke a prisoner's "good time" credits (and thus to
increase the time he would actually serve on his
sentence) had to meet constitutional requirements
of due process, because the statute made accrual of
good time a right, subject to forfeiture only for
serious misconduct. Wolff v. McDonnell, 418 U.S.
539 (1974). In contrast, a prisoner could be trans­
ferred from one prison to another without due
process safeguards, because state officials had wide
discretion to order the transfer, irrespective of any
misconduct. Meachum v. Fano, 427 U.S. 215 (1976).

The Court has never explained why the entitle­
ments concept, originally designed as an elaboration
of the meaning of the term "property," was an
appropriate tool for defining "liberty." At any rate,
the Court largely abandoned this application of
Roth in Sandin v. Conner, _ U.S. _, 115 S.Ct.
2293 (1995). There the Court pointed out that its
practice of giving dispositive significance to the
presence or absence of mandatory language in pris­
on regulations was forcing it to get bogged down in
numerous minor details of prison administration. It
also gave prison officials undesirable incentives to
leave their procedures uncodified in order to avoid
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due process obligations. Accordingly, the Court held
in Conner that state prison regulations will not
create a liberty interest unless the deprivation "im­
poses atypical and significant hardship on the in­
mate in relation to the ordinary incidents of prison
life." This test defeated the due process claim ofthe
prisoner in Conner. He had been punished by being
placed in solitary confinement because of prison
misconduct, but this sanction scarcely differed from
the sort of conditions the prison regularly imposed
on other inmates for nonpunitive reasons, such as
protective custody.

Prisoners who cannot point to an entitlement
created by law or regulation remain free to rely on
the Constitution as the source of an "inherent"
liberty interest, but this line of argument has had
mixed success. It has prevailed in cases in which a
convicted criminal who has been conditionally re­
leased is sent back to prison because of some alleged
misconduct. Obviously, such reincarceration entails
a major loss of personal freedom, and due process
protections have been accorded. See Gagnon v.
Scarpelli, 411 U.S. 778 (1973) (probation revoca­
tion); Morrissey v. Brewer, 408 U.S. 471 (1972)
(parole revocation). Yet the Court declined to find
that a prisoner loses an inherent liberty interest by
being refused parole in the first place. Greenholtz v.
Inmates of Nebraska Penal and Correctional Com­
plex, 442 U.S. 1 (1979) (noting the "human differ­
ence between losing what one has and not getting
what one wants").
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In some of these cases, the Court has argued that
when an individual is validly convicted of a crime
and sentenced to incarceration, he loses much of the
inherent right to be free from bodily restraint that
other citizens el\ioy.4 Thus, the transfer of a prison­
er from one prison facility to another does not
necessarily implicate due process, Meachum v.
Fano, supra, even if the transfer takes him out of
state and far away from friends and relatives. Olim
v. Wakinekona, 461 U.S. 238 (1983). Such a trans­
fer is within the ambit of his sentence-that is, it is
the sort of confinement that inmates should reason­
ably expect. On the other hand, an inmate's trans­
fer from prison to a mental hospital for involuntary
treatment and behavior modification is "qualita­
tively different" from what would be expected in his
sentence, and therefore involves an inherent liberty
interest. Vitek v. Jones, 445 U.S. 480 (1980).

B. OTHER THRESHOLD ISSUES

Even where a plaintiff can show a "property" or
"liberty" interest that has been infringed, she may
face other threshold obstacles to her pursuit of a
procedural due process claim. First, an injury to a
protected interest does not qualify as a "depriva­
tion" if it was inflicted through mere negligence

4. Outside the corrections area, the Court has had no hesi­
tation about finding that direct governmental intrusions on
physical freedom and body integrity implicate the "liberty" ele­
ment of due process. See Parham v. J.R., 442 U.S. 584 (1979)
(commitment of minors to mental institution); Ingraham v.
Wright, 430 U.S. 651 (1977) (corporal punishment of schoolchil­
dren).
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rather than deliberately. Daniels v. Williams, 474
U.S. 327 (1986) (deputy who negligently left pillow
on stairway, where prisoner tripped on it, did not
"deprive" him of liberty). The Court observed in
Daniels that "[h]istorically, [the] guarantee of due
process has been applied to deliberate decisions of
government officials to deprive a person of life,
liberty, or property," and that to extend its scope to
negligent actions would "trivialize" the Constitu­
tion. However, the Court declined to decide whether
any kind of unintended conduct, such as reckless or
grossly negligent behavior, might qualify as a "de­
privation." (Normally, of course, when an agency
imposes a penalty or withholds a benefit, it knows
that it is causing the individual to suffer a loss;
thus, the Daniels requirement of deliberate rather
than negligent action is not an issue in the typical
administrative law case.)

Second, a person is entitled to due process only if
the challenged order is directed at her; a plaintiff
who may be worse off because of government action
towards a third party has no constitutional injury.
Thus, in O'Bannon v. Town Court Nursing Center,
447 U.S. 773 (1980), the Court held that patients at
a subsidized nursing home had no right to partici­
pate in proceedings to revoke the home's Medicaid
certification and terminate its subsidy. The Court
assumed that some of the elderly patients could
suffer physical or psychological trauma from being
forced to relocate; yet it concluded that this loss was
only "an indirect and incidental result of the Gov­
ernment's enforcement action," and thus did not
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implicate their due process rights. Only the nursing
home itself had a right to be heard on the issue of
decertification. The Court's reluctance to provide
constitutional protection for indirect benefits may
reflect its concern that a different result would
greatly increase the number of persons entitled to
participate in decisions, and thereby disrupt the
functioning of welfare or regulatory programs.

A final limitation, which is of vital importance in
administrative law, is that procedural due process
guarantees are directed primarily at adjudicative
action and are rarely applicable to agency rulemak.­
ing proceedings. The Court laid the foundations for
this doctrine in two early property tax assessment
cases. In Londoner v. Denver, 210 U.S. 373 (1908),
the city of Denver sought to assess property owners
for improvements to their street. Each owner's as­
sessment was based on the amount of benefit accru­
ing to her particular parcel. The Court held that the
city had to afford each owner an evidentiary hear­
ing. On the other hand, in Bi-Metallic Inv. Co. v.
State Bd. of Equalization, 239 U.S. 441 (1915), the
Court upheld an agency regulation increasing the
valuation of all taxable property in Denver by 40
percent, even though the board had given no notice
or hearing whatever to the affected property own­
ers. "Where a rule of conduct applies to more than
a few people," Justice Holmes wrote, "it is imprac­
ticable that every one should have a direct voice in
its adoption." The Bi-Metallic doctrine-limiting
due process rights in rulemaking-has been re­
peatedly reaffirmed in modern decisions. See, e.g.,
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United States v. Florida East Coast Ry., 410 U.S.
224 (1973) (evidentiary hearing unnecessary in ICC
proceeding to set uniform nationwide rail charges).

The Bi-Metallic principle has been explained on
various grounds. One argument stresses the func­
tional similarity between rulemaking and legisla­
tion. Since members of the public have no consti­
tutional right to testify or submit evidence to
Congress before a statute affecting them can be
enacted, the argument runs, they also have no
fundamental right to appear before agency offi­
cials who are exercising delegated legislative pow­
er. A second argument notes the impossibility of
granting a hearing to everyone when a regulation
applies to numerous individuals. Government
"would likely grind to a halt were policymaking
constrained by constitutional requirements on
whose voices must be heard." Minnesota State
Board for Community Colleges v. Knight, 465 U.S.
271 (1984). A third rationale is that rulemaking
characteristically turns on "legislative facts" as
opposed to "adjudicative facts." The terminology
is that of Professor Davis, who defines adjudica­
tive facts as those having to do with the parties to
a dispute, while legislative facts are general propo­
sitions that a tribunal uses in formulating law or
policy. 2 K. Davis & R. Pierce, Administrative
Law Treatise § 9.2 (3d ed. 1994). Under this theo­
ry, the parties to an adjudication should be al­
lowed broad participation rights, because they are
normally in the best position to produce informa­
tion about themselves and their activities. In con-
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trast, the critical facts in a rulemaking proceeding
are unlikely to be any more accessible to one
member of the affected class than to another, and
it would be wasteful to guarantee each member of
the class a right to an individualized hearing.

The Bi-Metallic doctrine is certainly authorita­
tive in situations that can be unambiguously char­
acterized as rulemaking. However, it is less clear
that the case applies with full force to proceedings
that fall into the gray area between rulemaking and
adjudication (see pp. 300-02 infra). The Bi-Metallic
rationales tend to lose force as the number of per­
sons affected by the rule shrinks. For example,
when an agency proposes a regulation that would
govern an industry in which there are only a few
firms, granting a trial-type hearing to all of them
might well be feasible. Moreover, the categories of
adjudicative and legislative facts tend to merge in
cases of this sort, because information about the
companies that are to be regulated would probably
be crucial to any decision about whether the pro­
posed rule is sound policy. The Court has left the
door open to due process protection in such cases.
See Vermont Yankee Nuclear Power Corp. v.
NRDC, 435 U.S. 519, 542 (1978). For the most part,
however, the tradition represented by Bi-Metallic
remains strong; courts that have insisted that the
public be given some right to be heard in rulemak­
ing proceedings have tended to avoid resting their
holdings squarely on the due process clause. See pp.
317-23 infra.
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C. THE PROCESS THAT IS DUE

Ch.6

Once it has been determined that a constitution­
ally protected liberty or property interest was in­
fringed, the next stage of the due process analysis is
to decide what procedures the Constitution re­
quires. Much of the Supreme Court's case law on
this topic can be understood as elaborating upon­
or, more often, reacting against-theg_o~~:s~~~~.

sive ruling in Goldberg v. Kelly, 397 "tI~S~_2!?4

(197(». TheretheCourtlieltltnar welfare recipients
in New York had to be afforded an evidentiary
hearing before they could be terminated from the
program. At the hearing, they would be entitled to
many of the procedural safeguards that had histori­
cally been available in court proceedings, such as
the right to present a case orally, to confront ad­
verse witnesses, to appear through an attorney, and
to receive a decision based exclusively on the hear­
ing record.

The Goldberg opinion gave rise to concern that
the Court might soon impose trial-type procedures
in many other programs, including ones in which
courtroom methods would be ineffective or too ex­
pensive. In Mathews v. Eldridge, 424 U.S. 319
(1976), however, the Court demonstrated that it
was determined to maintain flexibility in due pro­
cess analysis. Th_e Court declared that it would look

.at t~~~<:~Q!13jn-orderto-aeCidewhat due process
requiresjn a given situation: "First, the private
interest that will be affected by the official action;
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second, the risk of an erroneous deprivation,g( such
interest through the procedures used, and the prob­
able value, if any, of additional or substitute safe­
guards; and finally, the Government'sjnterest, in­
cluding the function involved and. the fiscal .and
administrative b~~d~;;~ that th~-~dditional~~~. ~~b~'

stitute pr9.cerluraLrequirement would.l:lIlt.l:rlL"Ap­
plying this balancing test, the Court held that an
order terminating a person's Social Security disabil­
ity benefits need not be preceded by an evidentiary
hearing.

The Mathews test has been criticized as being so
open-ended as to give courts little guidance: judges
are put into the position of making policy choices
much as a legislator would do. On the other hand,
the test has also been criticized as too restrictive: it
implies that procedures are to be evaluated solely
on the basis of whether they promote or detract
from accuracy, without regard to whether the pro­
cess will likely be perceived as fair. But the Court
has continued to invoke the three-factor test in a
wide variety of factual settings. Indeed, although at
first the Court used the test primarily in "new
property" cases, where government benefits were at
issue, the Court has subsequently applied the Math­
ews analysis in a more tradition-bound area of
administrative law-coercive regulation of business.
See Brock v. Roadway Express, Inc., 481 U.S. 252
(1987) (using Mathews test to decide rights of em­
ployer who was ordered by government to reinstate
an employee while the latter's allegations of retalia­
tory discharge were pending).



214 PROCEDURAL DUE PROCESS Ch. 6

In applying the Mathews formula, a court is not
limited to an either-or choice between a full trial­
type hearing and the informal procedures the agen­
cy is already using. Rather, each procedural right
must be analyzed separately, and alternatives or
intermediate procedural models must be considered.
For purposes of explanation, the procedural rights
that have been examined most frequently in due
process litigation can be grouped into several broad
categories.

1. PRIOR NOTICE AND HEARING

"An elementary and fundamental requirement of
due process in any proceeding which is to be accord­
ed finality is notice reasonably calculated, under all
the circumstances, to apprise interested parties of
the pendency of the action and afford them an
opportunity to present their objections." Mullane v.
Central Hanover Bank & Trust Co., 339 U.S. 306,
314 (1950). With0lltpX:Qper prior notice to those
who may be affected by a government <iecisiond11j
other procedural rights may be nullified. The exact
contents of the notice required by due process will,
of course, vary with the circumstances. The
Goldberg decision stated that welfare beneficiaries
were entitled to a notice "detailing the reasons for
the proposed termination." In another case, a mu­
nicipal utility's notice threatening a customer with
termination of service was held inadequate because
it did not spell out the procedural avenues by which
she could protest the proposed termination. Mem-
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phis Light, Gas & Water Div. v. Craft, 436 U.S. 1
(1978). On the other hand, the Court sustained the
action of Massachusetts officials who sent a form
letter to food stamp recipients advising them of a
statutory change that could reduce or eliminate
their benefits. Atkins v. Parker, 472 U.S. 115
(1985). Even though the notice did not inform recip­
ients of their new benefit levels, it did give them a
general awareness of the new law, so that they
could make further inquiry and challenge the com­
putations in their respective cases if they wished.

~ prior notice of tlg:~~j;~ned_adY~r§e.-.ac:.

ti?!1_!s.generally requi~ere..?r~QIDJL~~~~ptiQ.Q,s

to this-principle. Most involve a demonstrated need
f~r '" immediafe-action to protect the public from
serious harm. Thus, prehearing seizures of poten­
tially dangerous or mislabeled consumer products
have been upheld. Ewing v. Mytinger & Casselber­
ry, Inc., 339 U.S. 594 (1950); North American Cold
Storage Co. v. Chicago, 211 U.S. 306 (1908). Serious
financial risks to the public or to the government's
revenues may also justify summary action. See, e.g.,
FDIC v. Mallen, 486 U.S. 230 (1988) (upholding
statute providing for summary suspension of bank
officer who has been indicted for a felony involving
dishonesty); Phillips v. Commissioner, 283 U.S.J5..89
(1931)~summ.irry seizure o(fai'par~~;s J>!~P·~~y_t.Q
assure payment of taxes upheld against due process
challenge). Even a threat fo-theintegnty of state­
sanctioned wagering on horse races has been held
sufficient to justify summary suspension of the li-
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cense of a trainer suspected of drugging horses.
Barry v. Barchi, 443 U.S. 55.(1979).

In Barchi, the Court added an important qualifi­
cation: due process required a prompt postsuspen­
sion hearing, so that the horse trainer would have a
reasonable opportunity to clear his name and the
deprivation would not be unnecessarily prolonged.
However, the state in that case had not attempted
to justify its failure to grant a prompt hearing; and
in subsequent cases, where government interests
have been more clearly articulated, the Court has
been reluctant to extend the Barchi holding. For
example, in Mallen, the Court held that a ninety­
day wait between the bank officer's request for a
hearing and the final decision would not necessarily
violate due process, because of the public's strong
interest in having the agency reach a well-consid­
ered decision about whether to reinstate him. Thus,

.the question ofhow_gll.i~.!ly..l:lO_agl:lllCYmustp~d
with adjudication fQllQwillK.1l sumlllary~ction.~e­

pends on a car~ful \Veighingof competinginterests.
See United States v.$S:850 in U.S. Currency,-46i
U.S. 555 (1983) (applying balancing test to delay in
filing of proceedings for forfeiture of illegally im­
ported currency). Even a nine-months' wait for
adjudication to run its course is not necessarily too
lengthy. Cleveland Board of Education v. Louder­
mill, 470 U.S. 532 (1985) (no unconstitutional delay
in decision on whether to reinstate suspended pub­
lic employee).

Another consideration that can militate against
the right to predeprivation notice and hearing is the
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availability of statutory or common law remedies
that can compensate the individual for her loss of
liberty or property. Under the right circumstances,
courts will hold that such a remedy itself provides
the "process that is due." For example, in
Ingraham v. Wright, 430 U.S. 651 (1977), the Court
upheld a state statute and local school board regula­
tions which authorized teachers to paddle students
for misconduct, even though the students had no
right to notice or a hearing before the punishment
was inflicted. Under state law an injured student
could bring a damage action if the teacher used
excessive force, and this was considered adequate
protection to satisfy the requirements of due pro­
cess. Similarly, in Parratt v. Taylor, 451 U.S. 527
(1981), a prisoner claimed that state prison officials
had negligently lost a hobby kit (worth $23.50) that
had been mailed to him. The Court held that this
"deprivation of property" had occurred with due
process, because the state had made available a
small-claims procedure by which he could seek com­
pensation for his loss. The Court extended the Par­
ratt holding to deliberate deprivations of property in
Hudson v. Palmer, 468 U.S. 517 (1984). The plain­
tiff in Hudson was a prisoner whose personal effects
had been intentionally destroyed by a prison guard.
Again the Court found no due process violation,
because the prisoner could have sought redress
through a tort action,"

5. Parratt has since been overruled insofar as it assumed that
due process constraints apply to deprivations that are merely
negligent. See pp. 207--08 supra. However, this development does
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However, the principle that damage remedies can
provide the "process that is due" has been confined
to situations in which the state has strong reasons
not to grant a predeprivation hearing. In Ingraham,
the Court was concerned that a requirement of a
prior hearing would deter teachers from paddling.
students and undermine their disciplinary authori­
ty. In Parratt and Hudson, the Court saw no way in
which the prison could have improved its proce­
dures for preventing mistakes or unauthorized mis­
conduct by its personnel; therefore, a compensation
system was as good a solution as the state could
provide. In contrast, where predeprivation process
would be practicable, the Court has insisted on it.
For example, the municipal utility in Memphis
Light could easily have given its customer an expla­
nation of its protest procedure before shutting off
her service. Accordingly, the Court found that the
customer's due process rights had been violated,
even though she theoretically could have retained
an attorney and sued for an injunction or refund.
The Court noted that it was unrealistic to expect a
consumer to engage counsel in a case involving such
small monetary stakes. Similarly, in Zinermon v.
Burch, 494 U.S. 113 (1990), a mental patient sued
hospital officials for institutionalizing him through
"voluntary" commitment procedures at a time
when he was incompetent to give valid consent.
Despite the availability of state damage remedies,
the Court allowed the plaintiff's due process chal­
not impair the authority of Hudson, in which the deprivation
was deliberate.
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lenge to proceed, because the state could practicably
have devised additional safeguards to reduce the
risk of erroneous commitment. See also Logan v.
Zimmerman Brush Co., 455 U.S. 422 (1982) (state's
use of unfair procedural rule to extinguish plain­
tiff's employment discrimination claim violated due
process, although tort remedy was also available).

2. TRIAL-TYPE HEARINGS

Often a litigant cl~ming a denial--OLdue prQc~ss

will ask th~~ourt_ lQ._hQld th.at _th~Jl~n~_!I.!1,l~
afford he-tP!'o~e.<.!'1.!:r:al"Jights similarto lhc::l~~_~s~gill

']udicial__irials or formal administrative trial-t~~

-~~~~~j~di~g:~herights to p~ese~tt~~ti~ony
<?rally and to confront and _~E<>.~s:e~~i1:!-~_advers_e

~esses. In Goldberg, the Court held that welfare
recipients facing termination of their benefits were
entitled to nearly all of these rights. In subsequent
cases, however, the Court has made clear that trial
procedures are not essential for every government
decision that might affect an individual. Th~L§1,l§=

pended students in Goss v. Lopez, 41iLU.S, 565.
".,,_--··,,·-----·-_~'_M "',,__"._'-·-,·· ,--", ""-.- . . _" .,' -

(1975), for example, were entitled. only to an oral
stl!t~D.l~Jit ~Q[~h:~~Jitl!'ges _agaiJ1st them, and a
!?lt~~_to tell tJ::l.~i~~de()r~l1~_ stor:x. Th~..<!i!lch~~~~
public employee in Cleveland Board of :&.c!1J..c::ajio~.y:.

-Lo~~":t.:ID-!!lt :r.!9."I!:~· 5~.2TI9~r~~.£l a slightly
more elaborate version of this informal oral hear-
ing: he \Vas entitled to 'iora1·.oJ."-~itt~~~~ii~~-~i-th:e
charges against him, an ex.pll!Il.8tionof the.e:mploy­
er's evidence, and an opportunity to present his sid~
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of the sto~" The employer subjected to a tempo­
r8ry reinstatement order in Brock v. Roadway Ex­
press, Inc., 481 U.S. 252 (1987), received similar
rights, including the right to support its case with a
written response and witness affidavits. AJ3 these
examples make clear, the Supreme Court is reluc­
tant to impose the full panoply of trial-type proce­
dures when there is a reasonable likelihood that
less burdensome oral proceedings will adequately
protect the individual's interest.

In deciding what safeguards are required in .a
particular situation, courts are heavily influenced
by the nature of the questions that are likely to
arise. In Goldberg,the Court considered oral testi:
mony and cross-examination essential iii a weIfaie­
termination case, because "Written siibmissions are
a wholly unsatisfactory basis for decision'~~~()­

£eedings where_"c!l:l<!~lli!itY_a.Ild_'yeracity ax:l:l at is­
_sll_~~" On the other hand, an oral- hearing may -not;
be necessary when the usual questions to be re­
solved are relatively straightforward or objective.
The Court relied on this proposition in Mathews as
one basis for holding that the Social Security Ad­
ministration complied with due process when it
used written submissions as the basis for terminat­
ing an individual's disability benefits, with an evi­
dentiary hearing available only after the cutoff. The
Court reasoned that the decision in such a proceed­
ing was likely to turn on medical reports written by
doctors, or on statistical evidence such as data con­
cerning the availability of jobs in the national econ­
omy. These issues could be effectively aired through
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an exchange of documents. The Mathews opinion
also noted that the opportunity to me written sub­
missions had been characterized in Goldberg as an
"unrealistic option" for most AFDC recipients, be­
cause they "lack the educational attainment to
write effectively" and often "cannot obtain profes­
sional assistance." In Mathews, on the other hand,
disability claimants could obtain assistance in com­
pleting the necessary forms from the local Social
Security office, and most of the important medical
evidence was provided directly by treating physi­
cians, who presumably were competent to commu­
nicate clearly in written reports."

The Court revisited the reasoning of both
Goldberg and Mathews when it decided Califano v.
Yamasaki, 442 U.S. 682 (1979), a case involving
attempts by the Secretary of Health and Human
Services (HHS) to recover overpayments of Social
Security disability benefit payments. Ai3 prescribed
by statute, HHS first determined whether an over­
payment had been made, and then decided whether
the government's right to recoup the overpayment
should be waived. The regulations provided that the
waiver decision turned in part on the applicant's
fault-that is, whether she had known or should
have known that there was an overpayment. The

6. The first factor in the Mathews calculus-the private in­
terests at stake-also served to distinguish that ease from
Goldberg. The earlier case had observed that welfare claimants
would be deprived of "the very means with which to live" if they
were erroneously terminated. In contrast, Mathews pointed out
that disability beneflts recipients were not necessarily poor, and
that those who were could fall back on other public assistance
programs such as welfare and food stamps.
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Court held that, .!>~c.!llJ~~the fault determination
could depend on an assessment of credibility, oral
procedures were necessary (although the Court was

- able to rest this decision on a statutory ground,
avoiding an unnecessary constitutional holding)."
However, HHS's initial determinations as to wheth-.
er there had been an overpayment did not require
an oral hearing, because such determinations usual­
ly depended on objective data such as earnings
reports.

Another line of cases deals with decisions that are
regarded as so intrinsically nonlegal that trial pro­
cesses would be incongruous. For example, the
Court held that a medical school did not need to
conduct a formal hearing before dismissing a stu­
dent from school on account of her inadequate
clinical ability. Board of Curators v. Horowitz, 435
U.S. 78 (1978). The decision involved essentially
academic judgments and was thus unsuited to
courtroom methods. The Court in Horowitz also
suggested that relationships between faculty and
students would suffer if decisionmaking on aca­
demic matters were to become too adversarial. Simi­
larly, the Court declined to require trial-type hear­
ings to test the wisdom of a parental decision to
place a child in a state mental hospital. Parham v.

7. Cf. Gray Panthers v. Schweiker, 652 F.2d 146 (D.C.Cir.
1980), appeal after remand, 716 F.2d 23 (D.C.Cir.1983) (to en­
sure personal attention as well as reliable decisions on credibility
issues, HHS must provide some opportunity for oral contact with
decisionmakers when it rules on Medicare claims for less than
$100; but the contacts may be by toll-free telephone calls instead
of face-to-face meetings).
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J.R., 442 U.S. 584 (1979). The Court thought that
review by an independent medical professional
would be sufficient, if not more reliable. In addition,
a formal hearing might exacerbate tensions between
parent and child. (However, in a closely related
situation not involving potential danger to family
relationships, the Court insisted on a fOI'I!lJ!L~~ar­

iIlKl with cross-examination rights afforded. Vitek v.
Jon~s, 445 trS. -480(1980) (involUnt8ry commit­
ment of a prisoner to a mental institution).)

Even in administrative settings in which it is
clear that trial-type hearings are generally avail­
able, such as those subject to the APA's formal
adjudication procedures, agencies can decline to
conduct a hearing on certain issues without violat­
ing due process. In some circumstances, for exam­
ple, an agency may promulgate a legislative rule,
and then refuse during subsequent adjudications to
hold a hearing on issues that it has already decided
in the rulemaking proceeding; or it may place a
burden of going forward on private parties, and
enter summary judgment against those who do not
satisfy that burden. See pp. 284-91 infra. In addi­
tion, the doctrine of official notice allows agencies to
rely on certain factual assumptions that have not
been tested through the adversary process. See pp.
291-95 infra.

A broader position, long urged by Professor
Davis, is that ~ue process generally dO~~_Il.Q.t..!:~1.!!~

a trial on issues of "legislative fact" arising during
an adjudication.2K. D-a~s& -R." PIerce, Administra­
tive Law Treatise § 9.5 (3d ed. 1994). "Legislative"
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facts are general facts bearing upon issues of law or
policy; they are contrasted with "adjudicative
facts," which are facts about the specific parties to
the case. The Davis theory has lower court support,
see, e.g., Zamora v. INS, 534 F.2d 1055, 1062 (2d
Cir.1976) (Friendly, J.), but the Supreme Court has
never endorsed it; the Court may believe that trial
processes are sometimes a cost-effective means of
exploring disputed issues of legislative fact. In any
event, the significance of this controversy has
waned in recent years, as agencies have increasingly
resolved legislative fact controversies through the
rulemaking process, where the curtailment of due
process rights is more firmly established. See pp.
209-11 supra.

3. RIGHT TO COUNSEL

Section 555(b) of the APA provides that "[a]
person compelled to appear in person before an
agency or representative thereof is entitled to be
accompanied, represented, and advised by counsel."
The APA, however, does not apply to state and local
bureaucracies, nor to federal agencies that are ex­
empted by statute from APA coverage; and it says
nothing about the person who is effectively denied
representation because she cannot afford to retain a
lawyer. Finally, section 555(b) applies only to those
compelled to appear, not those who appear volun­
tarily. Thus, there are a number of administrative
settings in which an asserted due process right to
appear through counsel could potentially become an
issue.



Ch. 6 PROCEDURAL DUE PROCESS 225

The Supreme Court recognized such a right in
Goldberg, holding that welfare beneficiaries facing
termination of benefits must be allowed to retain
counsel if they wish. Yet it is clear that due prQc~_s~

does not guaranteearightto legllJrepresentatj()n in
every administrative proceeding. In Walters v. Na­
tional Association of Radiation Survivors, 473 U.S.
305 (1985), the Court rejected a due process chal­
lenge to a federal statute which limited the fees
payable to lawyers representing veterans' benefit
claimants to a maximum of $10. Despite the fact
that this fee limit virtually precluded claimants
from retaining private attorneys, the Court found
no basis for overturning the presumption of consti­
tutionality that should be accorded to a federal
statute. Congress's paternalistic objectives of keep­
ing the process nonadversarial and informal and
keeping the veteran from having to share his award
with an attorney were found to be valid and impor­
tant government interests that would be frustrated
if attorneys routinely became involved. Moreover, it
was not clear that lawyers' participation would ma­
terially increase the accuracy of decisionmaking: the
key issues were medical rather than legal, and the
claimants could obtain representation from lay ser­
vice representatives whose success rates were high.
Given these protections and the existence of a regu­
lation requiring the agency to resolve all doubts in
favor of the claimant, the Court concluded that no
constitutional right to legal representation was nec­
essary.
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Practically speaking, the Walters ruling may not
be very important. The fee limitation in veterans'
cases was relaxed in 1988, and there are few if any
other administrative schemes in which Congress
has expressly taken a position against attorney in­
volvement. Indeed, most state and federal agencies
routinely allow any party to be represented by
counsel, although statutes occasionally authorize
them to review attorney fees for reasonableness.
See United States Dept. of Labor v. Triplett, 494
U.S. 715 (1990) (rejecting due process attack on
such a statute for want of proof that representation
was impaired).

Appointment of counsel for those who cannot
afford to retain their own is a different story. _M:
though such appointments are common in criminal
proceedings, they are rare in administrative law,
Indeed, the Supreme Court has yet to identify even
one administrative setting in which indigent parties
must routinely be provided with attorneys. In Gag­
non v. Scarpelli, 411 U.S. 778 (1973), the Court
gave several reasons for rejecting such a right in the
context of parole and probation revocation hearings.
Providing counsel in all cases would not only be
expensive, but would also make the parole board's
role "more akin to that of a judge at a trial, and less
attuned to the rehabilitative needs of the individual
probationer or parolee." Indeed, the presence of
counsel and the resulting increase in procedural
formality might make the agency "less tolerant of
marginal deviant behavior." Thus, although the
Court could see a need for appointed counsel in
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some cases, it held that these determinations "must
be made on a case-by-case basis in the exercise of a
sound discretion by the state authority," taking
into account factors such as the complexity of the
case and the individual's ability to speak for him­
self.

At times, the concerns mentioned in Gagnon have
led the Court to mandate "assistance" for inmates
who need it, while leaving the state free to desig­
nate a nonlawyer to serve that function. For exam­
ple, at a hearing to determine whether to transfer a
prisoner to a mental institution, the prisoner has a
due process right to qualified and independent as­
sistance, but the advisor may be a mental health
professional or a competent lay person rather than
an attorney. Vitek v. Jones, 445 U.S. 480 (1980).
See also Wolffv. McDonnell, 418 U.S. 539 (1974) (in
prison disciplinary proceedings, inmates have no
constitutional right to retained or appointed coun­
sel, but should be provided with assistance in cer­
tain cases).

4. AN IMPARTIAL DECISIONMAKER

"[Ojf course, an impartial decision maker is es­
sential" to an adjudication that comports with due
process. Goldberg v. Kelly, supra. There are several
kinds of disqualifying bias. For example, an agency
official should be disqualified from sitting in an
adjudicatory proceeding if his service as an advocate
at an earlier stage of the controversy, or his overt
comments, suggest that he may have prejudged



228 PROCEDURAL DUE PROCESS Ch. 6

facts that will be at issue in the case. See pp. 276­
81 infra. But even in the absence.of direct evidence-----._----- .-.-,.,.- - .._- _. -._-._--._--------- '.

about a particular officeholder's experiences or
~Views, courts will sometimes discern an unaccepta­
pIe risk of bias when an adjudicator has strong­
incentives to decide the case on grounds other than
the merits.

' ....... - .,---,. _.~... .

FC?.x:.~~~p!El,_()_Ile well established ground for dis­
qualification is the administrator's personal finan­
cial stake in the outcome. Thus, in Tumey v. Ohio,
273 U.S. 510 (1927), the Court held that a mayor
who received a share of the fines levied on persons
convicted in the town court could not constitution­
ally preside over their trials. The same conclusion
has been reached when financial benefit accrues to
some agency or unit of government and the person
making the decision is closely identified with the
operation of that agency. See, e.g., Ward v. Village
of Monroeville, 409 U.S. 57 (1972) (violation of due
process when fines levied in traffic court by the
mayor increased village revenues). However, a pros­
ecutorial agency that keeps a portion of the fines
collected in the cases it brings is not necessarily
disqualified, if those cases will be adjudicated by
independent officers who have no stake in the out­
come. Marshall v. Jerrico, Inc., 446 U.S. 238 (1980).
Nor is it a violation of due process for private
insurance carriers to participate (under contract
with the government) in making determinations of
Medicare benefits, because the carriers pay benefits
from federal funds, not their own pockets. Schweik­
er v. McClure, 456 U.S. 188 (1982).
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Another type of indirect financial stake which
may require disqualification of the decisionmaker
arises when the administrator is affiliated with a
business and has the power to eliminate or restrict
competition through his official acts. This situation
frequently arises in state occupational licensing
systems, where the licensing boards are customari­
ly made up of individuals who practice in the regu­
lated industry. See generally W. Gellhom, The
Abuse of Occupational Licensing, 44 U.Chi.L.Rev.
6 (1976). In Gibson v. Berryhill, 411 U.S. 564
(1973), ~ state board composed solely of optome­
trists who were in practice for themselves had
brought a disciplinary action against optometrists
who were in practice as employees of a corpora­
tion, charging that the corporate business connec­
tion was an unethical practice. -'I'he C(lUrt held
that the board members' .possible pecuniaryinter­
est in excludingcompetitors.was.suffi~iEl~t.to ren­
der the impartiality of the board .<:0Ilsti~utionl:l1lY

suspect. In Friedman v. Rogers, 440 U.S. 1 (1979),
however, a similar claim was rejected, because no

.disciplinary proceeding had been brought against
the complaining party. The Friedman holding is
difficult to explain, but it may rest on a belief that
states would be unable to find knowledgeable reg­
ulators for the professions if they could not look to
practitioners in the relevant occupational groups.
Thus, the Court is willing to accept some risk of
occupational bias in the day-to-day administration
of a licensing scheme. At the same time, the Court
finds this risk intolerable in a case like Gibson,
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where an individual stands accused of wrongdo­
ing-perhaps because the private interest in proce­
dural fairness is at its zenith in accusatory pro­
ceedings.

In many agencies which adjudicate violations of
regulatory statutes and regulations, the agency
heads who will make the final decision also make
the preliminary determination to initiate the pro­
ceeding by voting to issue a complaint. In doing so,
they may examine evidence gathered by the staff for
the purpose of determining whether they have "rea­
son to believe" a violation has occurred. This prac­
tice has long been considered constitutional. See,
e.g., FTC v. Cement Inst., 333 U.S. 683 (1948).1?-'!e.
process does not require a strict .. "sepl:l!a,tioQ.9f
functions" oetween prosecu!iriifiild de~isionmaking
?~cials,and"mereexpo~~reto evidence presented
in nonadversary investigative procedures is insuffi­
cient in itself" to overcome the presumption that
the official will decide impartially. Withrow v. Lar­
kin, 421 U.S. 35 (1975) (permitting members of
state board of medical examiners to exercise multi­
ple functions). However, this due process doctrine
has its critics. See pp. 271-76 infra.

5. FINDINGS AND CONCLUSIONS

Administrative law sets great store by reasoned
findings accompanying agency decisions, and this
attitude is reflected in due process doctrine. IILl!
formal adjudication governed bythe APA, the agen­
cy's decision must include a statement of "findings
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and conclusions] and the reasons or basis therefor,
~~ alIThe material. issues of fact,-law, or discretion
presentec:i 0!1Jh~Ll"~~rd." 5 U.S.C.A. § 557(c)(A).
Even when the agency is engaged in informal rule­
making under the APA, it is required to "incorpo­
rate in the rules adopted a concise general state­
ment of their basis and purpose." 5 U.S.C.A.
§ 553(c). A statement of reasons may be important
not only to the perceived fairness of the process, but
also to the quality of the decision. The need to
prepare a written explanation may impose some
discipline on the agency, by pressuring decision­
makers to consider the evidence more carefully and
to examine the legal and policy justification for the
action more closely. When the grounds for the deci­
sion are committed to writing, it is easier for a
higher level administrator to review it, and thereby
provide a check on the discretion of the lower-level
officials. Finally, a reasonably detailed statement of
reasons makes it possible for a reviewing court to
examine the actual basis of the agency's decision,
rather than rationalizations it has produced after
the fact. See pp. 99--102 supra; Rabin, Job Security
and Due Process: Monitoring Administrative Discre­
tion Through a Reasons Requirement, 44 U.Chi.
L.Rev. 60 (1976).

The Supreme Court acknowledged the impor­
tance of an agency statement of reasons in
Goldberg, holding that due process required the
welfare agency to give some explanation of its ac­
tion to affected individuals. The Court added, how­
ever, that the statement "need not amount to a full
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opinion or even formal findings of fact and conclu­
sions of law." Comparable requirements that the
administrators inform the accused of the informa­
tion and evidence relied upon have been imposed in
prison disciplinary hearings, Wolff v. McDonnell,
supra, and parole revocation proceedings, Morrissey.
v. Brewer, 408 U.S. 471 (1972). But no written
~~nt()fre~ons is requir~~ _~lt~!!_th~pii~ ­
scri~~~_~ue process hearing is extremely informal,
as in the presuspension discussion between all I:l~­

cused student and his teacher, Goss v. Lopez, supra,
or when the substantive decision has been left to
the "unfettered discretion" of the agency: "A state
~aJ:.1not be required to explain. its.:reason~ for. a _
decision when it _is not required to act oI1pres~ri.be_g _
grounds." Connecticut Board of Pardons v. Dum­
schat, 452 U.S. 458 (1981) (denial of petition for
commutation of sentence).

Related to the reasons requirement is the notion
that a -constitutionally adequate decision must be
supp~~ed _by some niiriiiriuniq~antltyofeYi~ence.

-Fo~ --~~pl~;-- in. -Superintendent, Massachu~ett~

Correctional Institution v. Hill, 472 U.S. 445 (1985),
the Court ruled that it would violate due process to
revoke an inmate's good time credits without any
evidentiary support in the record. However, the
opinion emphasized that only a very limited fact
review was required. Instead of examining the
whole record (as it would do in reviewing an adjudi­
cative decision under the Administrative Procedure
Act), the reviewing court was merely to see whether
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there was "any evidence in the record that could
support the conclusion reached."

D. THE FUTURE OF THE "DUE
PROCESS REVOLUTION"

No doubt the Supreme Court's due process deci­
sions have their share of seeming inconsistencies. It
is hard to understand, for example, why the right to
prior notice and hearing applies to some relatively
minimal injuries, such as a ten-day suspension from
high school Goss but not to such relatively serious
deprivations as a severe beating by one's teacher
Ingraham or the decertification of one's nursing
home O'Bannon Nevertheless, the overall trend is
clear: after the initial expansion of procedural
rights ushered in by Goldberg the Court has become
markedly more reluctant to find that agency action
has infringed a constitutionally protected interest,
and also more skeptical about the value of trial-type
procedures.

As the Court has struggled with a growing work­
load of procedural due process cases, it has attract­
ed criticism for both the methods and the goals of
its analyses. The utilitarian interest-balancing of
the Goldberg and Mathews decisions, which remains
the dominant approach to due process today, has
the advantage of being flexible in application and
functional in approach. It asks important questions
about what improvements in accuracy and fairness
will result from the use of particular procedural
devices, and how much it will cost the agency and
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the public to provide the requested rights. However,
as Professor Mashaw and others have pointed out,
the Court's due process analysis has some signifi­
cant shortcomings as well. J. Mashaw, Due Process
in the Administrative State (1985). B~ looking to
positive law-primarily statutes and administrative
!:egUrfltio~s=.as-the·pnnc~p81····source..~~(tne~eIl~itl~:·
ments ... protected by..due process, t~e.. Q<>!l!"t'~..ap­
proach not only makes it easy for legislators and
adIIlinistrators to .deprive- d~maIlt~-~rj)fQ~ec!l.lral

protectionS,but also.creates a positiy~ i;n~eIltiy~_f()r

~lJ~m. to. do so.. fur~~I!ing_ thei~.<!~~!fli9nmaJring

flt~~~.c:l_~.Y.!J:ID:1L8.!J:d discreti_oE!~!'Y-L admiIlistr1!!Q!'s
~ avoid the due process' Qbl1gatioJLtQ.J!Se. minim!l1­
ly fair procedures-and also minimize their .ac-cou!1t

ll
biJity. . ---_..__ -'-'--. _.-_.

Moreover, even when the claimant can establish a
substantive entitlement, the interest-balancing
analysis makes it possible-and perhaps too easy­
for government to override the individual's inter­
ests. Unless the utilitarian calculus is applied with
fl2P!,~priat~.~ensitivit:}'to th~wort1iand dignity of
the .individual, government's efficiency claims can
become a cloak for petty oppression and harass­
ment.

Perhaps the most fundamental argument against
the interest-balancing analysis, however, is that the
courts may lack the competence and the data to
make it work properly. According to Professor Ma­
shaw, a court seeking to perform a reasonably com­
plete cost-benefit analysis of a claimant's request
for due process rights would need reliable informa-
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tion about "the causes and incidence of error, the
social valuation of both positive and negative errors,
the error-correcting power of various procedural
devices, and the dynamic adjustments that may
result" when the bureaucracy tries to compensate
for new procedural demands that might be imposed
by the courts. Id. at 126. This kind of information is
not available in most litigation records-indeed,
much of it may not be available anywhere-send if it
were, it is not clear that generalist judges would be
able to interpret it properly. Ai3 a result, the proce­
dural cost-benefit calculus often becomes an exer­
cise in poorly informed guesswork.

Because the Supreme Court speaks with finality
in matters of constitutional interpretation, the
codes of administrative procedure that it promul­
gates when it holds that an agency has violated due
process are highly resistant to change. Premature
constitutionalization of the administrative process
can cut short promising improvements and forestall
experimentation. Moreover, it is not clear that
court-imposed procedures improve the quality of
justice dispensed by the agencies, even in the short
run.

After a careful study of the Social Security Ad­
ministration's procedures for adjudicating disability
claims, Professor Mashaw concluded that the bu­
reaucracy was doing a superior job of reconciling
the conflicting interests in fair, accurate, and effi­
cient decisionmaking, despite clumsy interference of
the courts. J. Mashaw, Bureaucratic Justice (1983).
Other studies have found that the procedural rights
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won in Goldberg were a rather hollow victory for
the welfare recipients, because the vast majority of
claimants are not able to make effective use of the
trial-type hearing opportunities. E.g., J. Handler,
Protecting the Social Services Client (1979). Until
we have developed a much fuller understanding ef
the practical operations of informal administrative
decisionmaking, it may be wise to focus attention
on statutory, administrative, and managerial at­
tempts to improve the basic fairness of informal
adjudications, while reserving the due process
clause for truly severe deprivations of individual
rights.



CHAPTER VII

FORMAL ADJUDICATIONS

The procedures used by administrative agencies
to adjudicate individual claims or cases are extreme­
ly diverse. Hearing procedures are shaped by the
subject matter of the controversy, the agency's tra­
ditions and policies, the applicable statutes and
regulations, and the requirements imposed by re­
viewing courts. Thus, any general description of
administrative adjudications must be subject to nu­
merous exceptions and qualifications.

Within the federal system, sections 554, 556, and
557 of the APA establish some minimum procedures
for administrative adjudications. Proceedings held
according to this set of standards are generally
known as "formal adjudications." Formal adjudica­
tions are also called "evidentiary hearings," "full
hearings," "on-the-record hearings," or "trial-type
hearings." The last of these terms is probably the
most accurate and descriptive. Typically, such cases
involve proceedings conducted by an administrative
law judge (ALJ) in a manner that resembles the
trial phase of civil litigation, followed by an appeal
to the agency head or another reviewing authority.
At the same time, as will be seen below, there are
also significant differences between agency trial­
type hearings and court trials.

237
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However, it is important to remember that the
APA's procedural requirements apply to only a
small proportion of agency adjudications-only
those which are "required by statute to be deter­
mined on the record after opportunity for an agency
hearing." 5 U.S.C.A. § 554(a). (See accompanying
chart.)! This means that the APA's adjudication
procedures are implicated only when some statute
outside the APA itself-usually the agency's autho­
rizing statute---directs the agency to hold an eviden­
tiary hearing and decide the case on the basis of the
record that results from that hearing," Sometimes
regulatory legislation is unclear as to whether it
means to call for APA adjudication. In that situa­
tion, some courts will presume that any statute that
prescribes a "hearing" prior to issuance of an adju­
dicative order is intended to trigger the APA formal
adjudication procedures. Seacoast Anti-Pollution

1. Section 554(a) of the APA contains a number of specific
exemptions to the Act's formal hearing requirements. Trial-type
hearings are not required, for example, in "proceedings in which
decisions rest solely on inspections, tests, or elections," or in
"the conduct of military or foreign affairs functions." 5 U.S.C.A.

.§§ 554(a)(3), (4).

2. In addition, by virtue of a judicially devised gloss on
§ 554(a), the APA adjudication procedures come into play when
an evidentiary hearing is required by the Constitution rather
than by a statute. Wong Yang Sung v. McGrath, 339 U.S. 33
(1950). The consequence of this holding in Wong Yang Sung was
that officers who presided over deportation hearings could not
also be involved in the investigation of deportation cases. Howev­
er, Congress soon amended the Immigration and Nationality Act
to exempt immigration officers from this separation-of-functions
requirement. 8 U.S.C.A. § 1252(b); see Marcello v. Bonds, 349
U.S. 302 (1955) (upholding statute).
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League v. Costle, 572 F.2d 872 (Ist Cir.1978), cert.
denied, 439 U.S. 824 (1978). But elsewhere this
presumption has been rejected, because it is at odds
with the usual policy of deferring to agencies' inter­
pretations of their own enabling legislation. Chemi­
cal Waste Mgmt., Inc. v. EPA, 873 F.2d 1477
(D.C.Cir.1989).

An Overview of the APA Procedural Models

Adjudication Rulemaking

Informal

Formal

- § 553 [notice and com-
ment]

Triggered by Triggered by
§ 554(a): § 553(c):

§ 554 [notice to par-
ties, separation of
functions]

§ 556 [trial-type hear- § 556 [trial-type hear-
ing with ALJ, exclu- ing with ALJ, exclu-
sive record] sive record]

§ 557 [formal find- § 557 [formal find-
ings, ban on ex parte ings, ban on ex parte
contacts] contacts]

Agency adjudications that are conducted outside
the APA framework are commonly called "infor­
mal." They may be governed by special statutory
procedures or the agency's own regulations, and of
course must always comply with the requirements
of procedural due process. See Chapters 5 and 6
supra. Within those boundaries, however, the proce­
dures used in informal agency adjudication are es­
sentially discretionary and not subject to second-
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guessing by a court. See Pension Benefit Guaranty
Corp. v. LTV Corp., 496 U.S. 633 (1990), discussed
at pp. 158-59 supra. While their procedures tend to
be similar to those followed in formal adjudications,
they generally are conducted by presiding officers
(i.e., not independent ALJs).

Although still important as a procedural stan­
dard, the relative significance of formal adjudication
in administrative law has declined in recent dec­
ades. At one time, agencies usually made their most
important policy decisions in formally adjudicated
cases. Today, they tend to use rulemaking for this
purpose instead. Furthermore, an increasing num­
ber of agencies have obtained statutory authority to
decide individual cases through informal adjudica­
tion systems that resemble but do not fully conform
to the APA model. Despite these trends, however,
formal adjudication remains the preeminent model
by which agencies make their most momentous
decisions on an individualized level. It also provides
a benchmark by which simpler adjudication systems
are often evaluated. It thus merits detailed atten­
tion here.

A. PARTIES
1. NOTICE

A formal adjudication, like a civil trial, is an
adversary decisionmaking process. It depends upon
the litigating parties to gather and present relevant
evidence, and to challenge the evidence introduced
by other parties. Thus, adequate notice of the other



Ch.7 FORMAL ADJUDICATIONS 241

side's contentions is an essential prerequisite to fair
and effective adjudication. See also pp. 214-15 su­
pra. The APA provides that "persons entitled to
notice of an agency hearing shall be timely in­
formed" of the time and place of the hearing, the
legal authority that the agency is relying on, and
"the matters of fact and law asserted." 5 U.S.C.A.
§ 554(b). Thus, if the agency changes or conceals its
theory so that the respondent is deprived of a
reasonable opportunity to challenge it, a reviewing
court may set aside an order because of inadequate
notice. See, e.g., Morgan v. United States, 304 U.S.
1, 18-19 (1938) (Morgan II); Yellow Freight System,
Inc. v. Martin, 954 F.2d 353 (6th Cir.1992).

Nevertheless, the APA is generally interpreted as
adopting the philosophy of "notice pleading": actual
notice of the relevant facts and issues is sufficient,
so long as the respondent has a fair opportunity to
know and challenge the positions taken by adverse
parties. Thus, proof may vary from the pleadings,
and pleadings may be amended to conform to the
proof. Pergament United Sales, Inc. v. NLRB, 920
F.2d 130 (2d Cir.1990). If anything, technical de­
fects in pleadings are less significant in administra­
tive practice than in civil litigation. Manyregulated
industries have continuous dealings with the staffs
of the agencies that oversee their operations, and in
the process they often learn informally what facts
and issues the agency considers crucial in a pending
adjudication. In addition, agencies do not necessari­
ly follow the "continuous hearing" practice of the
courts. Instead, they may adopt an "interval hear-
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ing" system in which, for example, the government
presents its case and the hearing is then recessed
for a period of weeks or months so that the respon­
dent can prepare a defense. See, e.g., NLRB v.
Remington Rand, Inc., 94 F.2d 862 (2d Cir.1938),
cert. denied, 304 U.S. 576 (1938).

2. INTERVENTION

When an agency adjudication affects individuals
or organizations who are not named parties, they
will often seek to participate in the hearing. The
methods by which an interested person may partici­
pate are generally similar to those available in civil
litigation. They include testifying at the request of
the agency staff or one of the named parties; sup­
plying documentary evidence to them; requesting
permission to file an amicus curiae brief and per­
haps to present oral argument; and seeking to inter­
vene as a party. In recent years, as environmental,
consumer, and other "public interest" groups have
become more actively involved in the administrative
process, requests to intervene in agency adjudica­
tions have increased. Intervenor status generally
has several advantages over more limited forms of
participation, including the right to control the pre­
sentation of evidence supporting the intervenor's
position, to cross-examine other parties' witnesses,
and to appeal an adverse initial decision. However,
intervention is also more costly to the agency in
hearing time and other resources, and named par­
ties in the case may fear that the intervenor's
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participation will be harmful to their interests. AB a
result, disputes often arise as to whether an inter­
ested person or group should be allowed to inter­
vene in an agency adjudication.

The APA does not directly deal with the right to
intervene in formal adjudication, and the standards
for intervention set forth in pertinent agency stat­
utes and rules of practice are usually vague. For
example, a provision of the Federal Trade Commis­
sion Act simply states that intervention shall be
allowed in formal adjudications "upon good cause
shown." 15 U.S.C.A. § 45(b); see Firestone Tire &
Rubber Co., 77 F.T.C. 1666 (1970). In the absence
of statutory guidance, reviewing courts have often
resolved intervention disputes by drawing analogies
to the law of standing to seek judicial review of
administrative action, discussed at pp. 357-70 infra.
In both contexts, one prominent argument is that
participation by "public interest" groups is an espe­
cially helpful means of furthering the mission of an
agency that is itself charged with promoting the
public interest. See, e.g., National Welfare Rights
Org. v. Finch, 429 F.2d 725 (D.C.Cir.1970); Office of
Communication of United Church of Christ v. FCC,
359 F.2d 994 (D.C.Cir.1966).

In addition, courts and commentators have
sought to develop functional criteria that can be
used to determine whether an intervenor should be
allowed to participate in an administrative adjudica­
tion, and what the scope of her participation should
be. The Administrative Conference of the United
States has recommended that administrators and
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reviewing courts should consider several factors in
determining whether a person will be allowed to
intervene in an agency adjudication. According to
the Administrative Conference, the decisionmaker
should take into account not only the intervenor's
interest in the subject matter and the outcome. of
the proceeding, but also the extent to which other
parties will adequately represent the intervenor's
interest, the ability of the prospective intervenor to
present relevant evidence and argument, and the
effect of intervention on the agency's implementa­
tion of its statutory mandate. ACUS Recommenda­
tion 71-6, 38 Fed.Reg. 19782 (1973).

Just as the requirements for standing to chal­
lenge agency action in court have become more
lenient over time, agencies today tend to be recep­
tive to intervention. They have become more aware
of the positive contributions that intervenors can
make to their decisions, and more sensitized to the
practical costs (such as judicial reversals and con­
gressional criticism) that may result from a refusal
to permit public participation. The rapid expansion
of administrative rulemaking may also be a factor.
Important policy questions are now frequently ad­
dressed through general rulemaking proceedings
rather than through individual adjudications, and
usually there is no doubt that all interested persons
have the right to participate in a rulemaking pro­
ceeding.

As the right to participate has become more wide­
ly accepted, attention has shifted to finding ways to
assure that participation will be effective. For many
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public interest groups, the principal barriers to ef­
fective participation are costs and attorneys' fees.
During the 1970's some agencies experimented with
direct subsidies to groups and individuals who
lacked the resources to present their views in par­
ticular proceedings, but this device generated politi­
cal opposition and has been essentially defunct
since the early 1980's. A more viable alternative
today is a claim for attorney fees and costs under
the Equal Access to Justice Act, 5 U.S.C.A. § 504.
However, EAJA fees are available only to prevailing
parties, and only if the government's litigating posi­
tion was not "substantially justified," i.e., "justified
to a degree that could satisfy a reasonable person."
Pierce v. Underwood, 487 U.S. 552 (1988).3Another
limitation in the EAJA is that fees are reimbursable
only if they were incurred in adversary adjudication
under the APA. Ardestani v. INS, 502 U.S. 129
(1991) (no recovery for fees incurred during depor­
tation case conducted solely under Immigration and
Nationality Act). For the most part, therefore, orga­
nizations that wish to participate in the administra­
tive process are still dependent on the contributions
of their members and occasional support from pri­
vate foundations to finance their advocacy.

3. CONSOLIDATION AND THE
COMPARATIVE HEARING

When an agency conducts adjudications in licens­
3. The Act uses the same standard as the basis for reimburs­

ing litigants for the expense of challenging the government's
actions in court. 28 U.S.C.A. § 2412(d)(l)(A).
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ing proceedings, and there are multiple applicants
for a single license, the agency's discretion to deter­
mine which parties will be heard may be limited by
the "Ashbacker doctrine." The principle was first
articulated in Ashbacker Radio Corp. v. FCC, 326
U.S. 327 (1945), where the FCC had received appli­
cations from two companies seeking licenses to pro­
vide radio broadcast services on the same frequency
in adjoining communities. The applications were
mutually exclusive, because if both were granted,
each station's signal would cause electrical interfer­
ence with the other's, making it impossible for most
listeners to hear the programs. The statute provid­
ed that the agency could grant a license without a
formal hearing, but it required an opportunity for
trial-type hearing before a license application was
denied. The FCC granted the first license applica­
tion without hearing, then set the other down for
evidentiary hearing. The Supreme Court concluded
that this procedure violated the second broadcast­
er's statutory right to a "full hearing," because the
prior grant to the first applicant made the subse­
quent hearing a sham. To preserve the hearing
rights of both parties, the Commission was required
to consolidate the mutually exclusive applications
and hold a single "comparative hearing" in which
each licensee would have an opportunity to show
that he was best qualified to serve the public inter­
est.

Congress has recently limited the significance of
the Ashbacker principle in the broadcasting context,
by authorizing the FCC to renew an incumbent's
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license on the basis of good performance, regardless
of whether another applicant might do a better job.
Telecommunications Act of 1996, 110 Stat. 56,
adopting 47 U.S.C. § 309(k)(4). However, this de­
velopment will not necessarily put an end to com­
parative hearings in cases in which there is no
incumbent (as in Ashbacker itself). Moreover, the
Ashbacker principle has been applied in other fields
of regulation in which multiple applicants compete
for valuable operating rights. Although the physical
impossibility of granting two licenses, as in broad­
casting, may present the most obvious case for a
comparative hearing, courts have also invoked the
doctrine in cases of "economic mutual exclusivi­
ty"-where one or both of the applicants may be
driven out of business if two licenses are granted,
because there is not enough business in the rele­
vant market area to support both of them. See, e.g.,
Midwestern Gas Transmission Co. v. FPC, 258 F.2d
660 (D.C.Cir.1958) (applicants for gas pipeline certi­
fication),

B. DISCOVERY

In most civil cases brought in federal and state
courts. the litigants are routinely permitted to con­
duct extensive discovery through a variety of de­
vices such as oral depositions, written interrogato­
ries, bills of particulars, and requests for admissions
and stipulations. The advantages of liberal pretrial
discovery are widely acknowledged: it assures fair­
ness to the litigants and prevents "trial by sur-
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prise"; it encourages settlements; and it can im­
prove the efficiency of the trial and the quality of
the decision. Despite its general acceptance in the
courts, however, _pretri-8.J_<!isc9.YE'll'Y_i~ _Jl<!Lalw:ays
available in administrative adjudica~ions. Ap~

from the Freedom of InforIll,atiQI! Act,. the A..fA
cOlltmns-no-proViSlons-~el~ti~g to discovery~gainst

iheage~~y]iIthough it does iiveparti~~-alimlted
rlgbTt~ obt~Il·~ubpoenas against third parti~J-q
U.S.cf.A~·r555(d». Nor do many agency enabling
acts deal explicitly with the subject of discovery.
Agency practice appears to be highly varied; a few
agencies, such as the Federal Trade Commission,
have adopted broad discovery provisions modeled on
those used in the federal courts," but other agen­
cies, such as the NLRB, provide only limited oppor­
tunities for a respondent to discover the evidence
against her before the hearing. The lattElr..agen(~ie_s'

~eluct~<::.e to expaIl:<l<lis~o\"El!"yrights mllyJ)e trace­
able in part to apprel1eIlsi()nthatsuchprocedures
·coul<neadto·costl.y and time-consuming "discovery
wars;" -81.ich-asthosewhich have often been fought
Iii complex court lJ.t.iglltion. -.

Perhaps the major reason why discovery is limit­
ed in many agencies, however, is the availability of
alternative methods for disclosing information nec­
essary to assure a fair hearing and a decision based
on the best available evidence. Most formal agency

4. See 61 Fed.Reg. 50639 (1996) (revised FTC rules of prac­
tice requiring simultaneous discovery, early exchange of informa­
tion, and other procedures recently approved in federal court
practice).
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adjudications are preceded by a staff investigation,
which is usually backed by the subpoena power. In
contrast to a private litigant, who is primarily con­
cerned with gathering and presenting information
to support her own "theory of the case," the agency
staff typically has a broader obligation to collect all
relevant information that might be of use to the
decisionmakers. If the staff is diligent in performing
its duties, it may cover much of the ground that
would be relegated to discovery in civil litigation.
Moreover, the Freedom of Information Act, 5
U.S.C.A. § 552, is a powerful "discovery" tool
which private parties can use to learn what infor­
mation is available in the agency's files. See gener­
ally pp. 144-52 supra. Since bureaucracies typically
commit most significant information to writing, a
carefully drafted FOIA request can often give a
comprehensive picture of the agency's "case." An­
other source of discovery is the "Jencks rule." First
developed in criminal prosecutions, see Jencks v.
United States, 353 U.S. 657 (1957), and later codi­
fied in the Jencks Act, 18 U.S.C.A. § 3500, the rule
requires government attorneys who are acting in a
prosecutorial capacity to disclose prior statements
made by prosecution witnesses after the witness has
testified. See, e.g., NLRB v. Adhesive Products
Corp., 258 F.2d 403 (2d Cir.1958). Under these
circumstances, respondents in agency adjudications
will frequently have the functional equivalent of the
protections afforded by a formal discovery system.
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c. EVIDENCE

1. PRESENTATION OF CASE

Ch. 7

In broad outline, the form of many agency adjudi­
cations resembles that of a court trial. After the
prehearing stage of pleadings, motions, and pre­
hearing conferences is completed, an oral hearing ill
held before an official who is called a judge. The
agency and the respondent are represented by coun­
sel who introduce testimony and exhibits. Witnesses
may be cross-examined, objections may be raised,
and rulings issued. At th~w:nclusionof the testilll():
ny, the parties submit proposed findings~(Lc:lQ!t

clllsionR and fegal.·briefs to the presiding()fTI.~r.

The admiiiistrative law judge then renders his ini­
tial decision, which may be appealed to the agency
heads. Beneath these surface similarities, however,
there are significant differences between judicial
and administrative adjudications.

The APA adoptsthe c0lll:!!!on .. law. TIlI~ that "the
proponent of a rule or order has the burden of
proof," 5 U.S.C.A. § 556(d). According to the Su­
preme Court, this means that the moving party
bears the burden of persuasion. Thus, the APA
prevented the Department of Labor from enforcing
a rule under which a miner could recover black lung
benefits from his employer if there was equally
probative evidence for and against his disability
claim. Director, OWCP v. Greenwich Collieries, 512
U.S. 267 (1994). However, the Court in that case
distinguished NLRB v. Transportation Mgmt.
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Corp., 462 U.S. 393 (1983), which held that when a
discharged employee establishes that antiunion ani­
mus contributed to her employer's firing decision,
the Board may shift to the employer the burden of
proving that it would have fired the employee even
if her union activities had not been a motivating
factor. Thus, § 556(d) does not prevent an agency
from using its substantive authority to defme an
issue as an affirmative defense; it only means that
the proponent must carry the burden of persuasion
with respect to whatever elements remain part of
the prima facie case. Another provision in § 556(d)
establishes that the burden of persuasion in APA
adjudications is met by the "preponderance of the
evidence" standard. Steadman v. SEC, 450 U.S. 91
(1981). Where, however, the APA does not apply
and Congress has not otherwise prescribed the de­
gree of proof, courts have felt at liberty to impose
stricter standards in order to protect important
private interests. Thus, in a deportation proceeding,
which was exempted from the APA, the Court ap­
plied the "clear and convincing evidence" standard,
because of the impact of such a proceeding on
personal liberty and security. Woodby v. INS, 385
U.S. 276 (1966). But see Vance v. Terrazas, 444
Ll.S. 252 (1980) (upholding Congress's substitution
of the preponderance of evidence standard for the
Woodby standard in denaturalization cases, and dis­
tinguishing Woodby as being based on administra­
tive common law).

Perhaps the most distinctive feature of many
administrative adjudications is the substitution of
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written evidence for direct oral testimony. The APA
explicitly authorizes this practice in formal rule­
making proceedings and in adjudications "deter­
mining claims for money or benefits or applications
for initial licenses," by providing that "an agency
may, when a party will not be prejudiced thereby,
adopt procedures for the submission of all or part of
the evidence in written form." 5 U.S.C.A. § 556(d).
Use of written direct testimony can take several
forms. One of the simplest and least productive is
the use of "canned dialogue"-previously written
questions and answers that are read into the record
in place of live testimony. More effective and effi­
<:~~nt is the pr.~C?t~~~.Qrlgi.milly.qeY~!QP_~J).y!l1~.. Ic:g...
in whICh·verified. written statements .~~.PX.~p~~d
by witnesses and submitted to adver.!'lt:l_'p~!e.s fo!:
rebuttal. There are also some intermediate meth­
ods, such as the practice developed by the FTC in
rulemaking hearings. Witnesses in those proceed­
ings are required to submit advance texts of their
testimony; then, at the hearings, they are requested
to provide a brief oral summary of the principal
points in their statements, much as witnesses in
congressional hearings are encouraged to do. The
bulk of hearing time can then be devoted to ques­
tioning and cross-examination designed to clarify
and test the witnesses' conclusions.

One reason why written evidence plays such a
significant role in administrative practice is the
nature of the issues involved in many agency adju­
dications. In court proceedings, the crucial evidence
is frequently eyewitness testimony relating to a
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particular transaction or event. In administrative
adjudications, however, the crucial evidence may
well be expert opinion testimony on matters such as
the medical diagnosis of the injuries suffered by a
claimant for disability benefits, the economic justifi­
cation for a proposed merger of two regulated com­
panies, the impact of a proposed utility power line
on wildlife habitat, or the perceptions of a random
sample of consumers who responded to a survey
questionnaire regarding their understanding of cer­
tain sales representations. The demeanor of the
witness usually contributes little to the assessment
of such evidence; more important are the qualifica­
tions and background of the expert, the adequacy of
his data base and methodology, and the soundness.
of the inferences he has drawn from available infor­
mation. Cross-exaIllination.may occasionally be use­
ful in illumlnati~g thes·e .matters, but direct oral
test;imonyusi:ri~lhe·courtroom qu~~tion-aIld-anSwfilr.
format is~fli~~!~~_vil!~~J_part~!arly_~henth~--~d­
ministrator has some expertise in the sU~je:~fm~~­

ter of the expert'S~l:l~~jI!1gIlY.

2. CROSS-EXAMINATION

Few issues in administrative law have proven as
controversial as the proper role of cross-examina­
tion in formal adjudications and rulemakings. The
APA is deceptively simple; it merely provides that a
party to an evidentiary hearing is entitled "to con­
duct such cross-examination as may be required for
a full and true disclosure of the facts." 5 U.S.C.A.
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§ 556(d). The Act's legislative history indicates that
Congress was seeking to draw a line between an
unlimited right of cross-examination, with all the
cost, delay, and waste that unrestricted questioning
can produce, and a reasonable opportunity to test
opposing evidence. However, this does not provide
much guidance in determining when cross-examina­
tion is "required for a full and true disclosure of the
facts."1l

A helpful starting point is to recognize that the
utility of cross-examination can vary according to
the purpose for which it is used, the nature and
importance of the testimony that is being attacked,
and the skills and backgrounds of the hearing par­
ticipants. When the direct testimony is based upon
eyewitness observations, cross-examination that is
directed at witness credibility, veracity, and percep­
tion may be useful means of testing the truth of the
specific factual assertions. However, most observers
seem to agree that credibility attacks are rarely
successful when the witness is an expert. Question­
ing that is designed to clarify expert testimony or
expose its substantive limitations may sometimes be
useful, particularly when the decisionmaker is unfa­
miliar with the subject matter of the testimony.
More frequently, however, it is a waste of time. Few
cross-examiners have sufficient technical sophistica­
tion to meet an expert on her own ground and
challenge her methodology or analysis convincingly.

5. The burden of establishing the necessity of cross-examina­
tion is on "the party seeking it." Cellular Mobile Systems of Pa.,
Inc. v. FCC, 782 F.2d 182, 198 (D.C.Cir.1985).
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From the presiding officer's perspective, the ma­
jor difficulty in controlling cross-examination is that
the many factors affecting the utility of questioning
cannot be reduced to a set of simple rules that can
be easily and fairly applied in the heat of an adver­
sary hearing. Without clear standards to guide his
rulings, the ALJ can be under considerable pressure
to allow relatively unconstrained questioning: any
attempt to cut off a line of inquiry might invite a
reversal and remand by the higher levels of the
agency or by the courts, and the hearing time spent
in disputes over the permissible scope of cross­
examination might well be greater than the time
the examination itself would consume. Thus, there
are few authoritative rulings here, and the practical
situation in the agencies often seems to approach
the unrestricted cross-examination that the drafters
of the APA sought to avoid.

3. ADMISSIBILITY AND EVALUATION
OF EVIDENCE

In comparison witaCQ!lrt tI"ials,_ admillistrative------,.._-----_..

adjudi~atiolls_g~J1erally__are governed by liberal evi-
dentiary rulesthat crea~E:!_~.str0!1JLPI'el.>l!lIlP!.ioJ1}E

favor...(}fll~~~i~g questionable or_~_~Ell.1eIll{ed... eyi- .
dence..This difference between courts and agencies
is reflected in the ways in which the two tribunals
deal with the problem of hearsay evidence-that is,
statements that were made outside the hearing and
are subsequently offered in evidence to prove the
truth of the matter asserted. The Federal Rules of
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Evidence, which govern hearings before federal
courts and magistrates, adopt the rule that hearsay
is inadmissible, and then proceed to carve out more
than twenty technical exceptions to that general
standard. Rules 802-03. A few agencies have
adopted the Federal Rules for use in their own
proceedings. Most agencies, however, rely on the"
APA, which establishes a much simpler standard for
administrative trial-type hearings. Section 556(d)
provides that "[a]ny oral or documentary evidence
may be received, but the agency as a matter of
policy shall provide for the exclusion of irrelevant,
immaterial, or unduly repetitious evidence." This
provision opens the door to any evidence that the
presiding officer admits and only suggests that in­
significant or redundant evidence should be reject­
ed. Moreover, the APA pointedly omits "incompe­
tent" evidence, such as hearsay, from the list of
evidence that should not be received. As a result,
much material that would be inadmissible in court
is routinely accepted in a formal administrative
adjudication. Its exclusion may even be reversible
error."

The reason for the APA's liberal rules of admissi­
bility can be traced to basic differences in the na­
ture of courts and administrative agencies. Judicial
rules of evidence are formulated with the under­
standing that a significant proportion of cases will
be tried to a jury. It is generally assumed that lay

6. Congress may, however, as in the case of the NLRB, limit
an agency's discretion to admit such evidence. 29 U.S.C.A.
§ 160(b).
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jurors tend to overestimate the probative value of
hearsay testimony, particularly when the litigants
are deprived of the opportunity to cross-examine a
declarant who is not a witness in the proceeding.
Thus, admitting such evidence in the absence of
reliable circumstantial guarantees that it is trust­
worthy could be prejudicial to the party against
whom it is offered. However, there is much less risk
of unfairness or error when the factfinding is per­
formed by expert administrators. In the administra­
tive context, it makes sense to save the time and
effort that would be spent ruling on questions of
admissibility, and let the decisionmakers take ac­
count of the lesser probative value of hearsay or
other questionable evidence in making their find­
ings. In other words, the fact that a particular bit of
evidence is hearsay should go to its weight, but not
to its admissibility, in a formal agency adjudication.

Thus, in administrative hearings, the crucial
question often is whether, after hearsay or other
"tainted" evidence has been received, the ALJ or
agency heads should rely on this evidence in reach­
ing their decisions. It has long been recognized that
hearsay can vary greatly in its reliability, ranging
from "mere rumor" to "the kind of evidence on
which responsible persons are accustomed to rely in
serious affairs." NLRB v. Remington Rand" 94 F.2d
862, 873 (2d Cir.1938), cert. denied, 304 U.S. 576
(1938). When an agency determines whether a par­
ticular item of hearsay is sufficiently trustworthy to
support a finding of fact, much depends upon the
quantity and quality of the evidence that each side
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has placed on the record, the kinds of issues being
decided, the impact of an adverse decision on the
litigants, and other circumstances surrounding the
case.

D. THE INSTITUTIONAL DECISION

In court litigation, decisions are essentially per­
sonal: the trial judge who issues findings and con­
clusions has heard the presentation of evidence and
has also reviewed the relevant points of law person­
ally, perhaps with the aid of one or two clerks. Even
on appeal, the judges who make the decision and
the clerks who assist them listen to arguments and
review records and briefs themselves..Admillis~!.a­
tive agencies are not designed to function like
courts, however, and even in formal adjudications
the process of decision may be much different from
the judicial model. The administrative decisionmak­
ing process is often described as an "institutional
decision," in recognition of the fact that it is the
product of a bureaucracy rather than of a single
person or a small group of identifiable people.

Most regulatory agencies are hierarchies, headed
by political appointees who have the responsibility
for establishing general policies. Technical expertise
is found primarily at the lower levels, among the
protected civil service employees, and the expertise
needed to decide a particular case may be spread
among several bureaus or divisions within the agen­
cy. Thus, a central problem of the institutional
decision is when and how the officials responsible
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for making the decision can take advantage of this
reservoir of expertise without violating the require­
ments of fairness to the litigating parties. See pp.
271-76 infra. Conversely, issues may arise as to
whether an agency head can properly delegate the
power to decide a particular controversy or class of
cases to subordinate officials instead of personally
hearing and deciding.

This latter question (which is technically known
as the "subdelegation" problem, because it involves
a redelegation by the agency heads of powers origi­
nally delegated to them by the legislature) has
generally been resolved by recognizing a broad pow­
er in top administrators to assign responsibilities to
their subordinates. This was not always the prevail­
ing view. In a few early cases, courts strictly con­
strued statutory delegations and concluded that
powers had to be exercised personally by the agency
heads. See, e.g., Cudahy Packing Co. v. Holland, 315
U.S. 357 (1942) (agency head must sign subpoenas).
The culmination of this line of decisions was the
fj.rst Morgan case, where the Supreme Court held
that a statute that gave a private party the right to
a "full hearing" required a personal decision by the
agency head. Chief Justice Hughes, writing for the
majority, reasoned that jhe duty to decide "cannot
be performed by one who has not considered. ~vi­

dence or argument. . .. Th.e__9E-!uyhQ __<!~~icles must
hear." Morgl1!l_!. United States, 298 U.S. 46~~ 4~1

(1936).

However, this principle was too broad to be taken
literally, and the Court soon began to cut back on
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the Morgan I decision. The case returned for a
second round of Supreme Court review after a trial
had been held on the details of the agency's deci­
sionmaking process, and the Court made clear that
the administrator was not required to be physically
present at the taking of testimony. Rather, it was­
sufficient that he "dipped into [the record] from
time to time to get its drift," read the parties'
briefs, and discussed the case with his assistants.
Morgan v. United States, 304 U.S. 1, 18 (1938)
(Morgan II). The Court further declared that re­
viewing courts should rarely, if ever, probe beneath
the record of an agency decision to uncover flaws in
the process by which the agency reached its deci­
sion. See pp. 101-02 supra. The practical effect of
this presumption of regularity is to make it virtual­
ly impossible for a challenging party to show that
an administrator has failed to give sufficient per­
sonal attention to a decision.

The early constraints on subdelegation have be­
come equally obsolete. Contemporary statutes and
reorganization plans usually contain broad grants of
authority to subdelegate decisions. The price control
statute that was upheld against a delegation attack
in Amalgamated Meat Cutters v. Connally, 337
F.Supp. 737 (D.D.C.1971), discussed pp. 21-22 su­
pra, was typical: it provided that "[t]he President
may delegate the performance of any function un­
der this title to such officers, departments, and
agencies of the United States as he may deem
appropriate." 84 Stat. 800, § 203 (1970). And court
decisions no longer tend to read subdelegations in
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an artificially narrow manner. See, e.g., Touby v.
United States, 500 U.S. 160 (1991).

The effective abandonment of both the subdelega­
tion and Morgan I limitations on the institutional
decision is understandable. The number of formal
adjudications heard in many agencies, and the size
of the records compiled in major contested proceed­
ings, make it physically impossible for agency heads
to conduct more than a selective policy review of
staff recommendations. In any event, it is not clear
that they should do more than that. Agency heads
and top program administrators are typically politi­
cal appointees who are selected primarily on the
basis of their ability to make policy consistent with
the goals of the Administration. They are not nor­
mally skilled at presiding over trial-type hearings or
sifting through volumes of detailed evidence. In the
contemporary administrative agency, those func­
tions have been largely taken over by the adminis­
trative law judge.

1. THE PRESIDING OFFICER

One of the significant changes that accompanied
the passage of the Administrative Procedure Act in
1946 was the enhancement of the status and inde­
pendence of the hearing officer. These officials, who
were formerly known as "trial examiners" or
"hearing examiners" and are now called "adminia­
trative law judges" or ALJs, have several statutory
protections. They are appointed through a profes­
sional merit selection system, which requires both
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high performance on a competitive examination
and, in many instances, experience in the particular
regulatory program; they may not be assigned to
perform duties inconsistent with their judicial func­
tions; and they are tenured employees who may be
removed or disciplined only for good cause. 5­
U.S.C.A. §§ 3105, 5372, 7521.

The limits of the ALJs' independence were tested
by the "Bellmon review program" conducted by the
Social Security Administration during the 1980's.
The agency, concerned about widespread inconsis­
tency and inaccuracy in ALJs' decisions in disability
benefits cases, began making active use of its au­
thority to conduct internal review of decisions by
ALJs. Rulings by those ALJs who had been render­
ing the highest percentage of decisions favorable to
claimants were singled out for special attention in
this program. The judicial response to the program
was mixed. One court concluded that the "target­
ing" of individual ALJs had compromised their stat­
utorily guaranteed independence by exerting subtle
pressure on them to rule against claimants more
often. Association of Administrative Law Judges v.
Heckler, 594 F.Supp. 1132 (D.D.C.1984). Another
court, finding no direct coercion to maintain a fixed
percentage of reversals, upheld the program as a
legitimate management tool. Nash v. Bowen, 869
F.2d 675 (2d Cir.), cert. denied, 493 U.S. 812 (1989).
Within a few years the most intrusive features of
the program were abandoned, but the scars that it
had created in the relationship between the agency
and its ALJs were more enduring.
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In a formal trial-type hearing, the ALJ has two
primary functions: to conduct the hearing, and to
render an initial or recommended decision. Both
responsibilities are governed by detailed provisions
of the APA~ion9l)t)(blre9!!!!"es t~~t__~M:-J
preside at the takiIlg of evidence in a formal adjudi-
-cail2!!l_J!.-~~§~--one ~Q!,_~ore of the ~~cyheads
personally conduct the hearing. 'AIlother section of
the Act delegates-broadpower-to the ALJ to control
the proceeding. When authorized by statute and
agency rules of practice, the ALJ may issue subpoe­
nas and administer oaths, rule on offers of proof,
dispose of procedural requests, and otherwise "reg­
ulate the course of the hearing." 5 U.s.C.A.
§ 556(c). As a practical matter, the ALJ may have
greater affirmative responsibility than a trial judge
to assure that a full and accurate record is devel­
oped at the hearing. Most agencies have been given
a statutory mission to accomplish, and they have
the duty to develop the facts needed to carry out
that mandate. Thus, the hearings need not be struc­
tured as pure adversary contests in which the pre­
siding officer serves as a passive referee. In some
programs, particularly those involving welfare or
disability benefit claims, the hearings may be large­
ly "inquisitorial," with the ALJ taking an active
part in questioning witnesses and eliciting relevant
facts.

After the hearin~has concluded, the parties nor-
m~bmTt-~PQs~(rfinclin~-orf~cCanctc~­
sions -'of la\¥~. s~e 5V.S.C.A. § 557(c), and then the
AL.fprepares a decision. Under § 557(b), this may
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be either an initial or a recommended decision. The
distinction lies in the effect of the ALJ's determina­
tion: an initial decision becomes the final agency
action unless it is reviewed by an appeal board or
the agency heads, while a recommended decision
must be considered and acted upon by the agency.
leadership before it takes effect. The existence of
these two forms of ALJ decisions may be viewed as
a recognition of the fact that agency adjudications
have a widely varying policy content. If the proceed­
ing involves routine application of settled principles
to a particular fact situation, then it may be effi­
cient to let the ALJ's initial decision become final
without review by the agency heads. On the other
hand, when a proceeding has been brought as a
"test case" to develop policy in an area that is
currently unsettled, the use of a recommended deci­
sion assures that the top leadership will consider
the policy implications of the case. Finally, the APA
acknowledges that some agency actions are virtually
pure policy choices, even though they may have
been preceded by a trial-type hearing. In these
situations, a tenured ALJ may have much less to
contribute to the ultimate determination than the
political appointees who head the agency. Thus,
§ 557(b) provides that in initial licensing cases and
formal rulemaking proceedings, the presiding offi­
cer may simply certify the record to the agency
heads, and they in turn may issue a tentative deci­
sion for comment by the parties.

Regardless of whether it takes the form of an
initial or a recommended decision, the ALJ~~_<!~~~~_
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mination in a formal adjudication is likely to carry
___- ••.•- •••..,. .., ..•.. _.' .'.'"_,._, .•..• ~M.··.' . __ ._ .... _ ... _. .....__ . . ._.

considerable weight with the ultimate agency deci-
sionmakers. The ALJ has seen and heard the wit­
nesses personally, and he has usually devoted more
time and effort to mastering the issues than the
higher level officials who will review his determina­
tion. However,_th.!Lt\PA.mak~!l~!«::~ !l1.aj;_tl1e_~g:en­
~:rE~ad~are not requir~cl_t()._c:!!lf~I" ~.l:)..!1?:e..~'s
factfinding in the same waythatfl!l_l:lp"p~I~t~u~~:)1!rt

~ustdefer··to the tri~j~~~'!l faetYal <let~l1llina­
tJ._~Ji~:' S·ectle:iri- 557(b) states that "[ojn appeal from
or review of the initial decision, the agency has all
the powers which it would have in making the
initial decision, except as it may limit the issues on
notice or by rule." One reason for this difference
between judicial and administrative practice may be
the importance of factual matters in the formula­
tion of agency policy. When the agency makes policy
through adjudicative decisions, the key policy issues
may have a substantial factual component. In this
situation the agency heads who have the primary
responsibility for formulating policy should not be
bound by the factual conclusions of a tenured ALJ,
particularly on doubtful issues of general or "legis­
lative" fact. Policymakers should have some ac­
countability to the political process, andthe statuto­
ry provision giving them plenary authority to find
facts is one way of preserving this allocation of
responsibility. However,-.ihe power of the agenJ<YJ;9
find facts deT/,QlJg~an cause conceptual prohlemafor.

,9. revieWi?g Court~1!~n :the...{l.geIlCY-.h~~<l~@<l!~e
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examiner have reached different conclusions. See
pp. 91-93 supra.

2. EX PARTE CONTACTS

Like a court trial, a formal agency adjudication is
supposed to be decided solely on the basis of the
record evidence. This principle is embodied in
§ 556(e) of the APA, which provides that ~[t]he

,transcript of testimony and exhibits, together with
all' papers and' requests filed in the .PI'Qce~diIlgJ
constitutes the exclusive record for decision." The
primary reason for requiring this "exclusiveness of
the record," as it is sometimes called, is fairness to
the litigating parties. JLth.e.right to a trial-type
hearing is to be meaningful, a participant must be
abIe-to'-~~o~ ",hat-eVidence may be used against
her, and to contest it through cross-examination
and rebuttal evidence. These rights can easily be
nullified if the decisionmakers are free to consider
facts outside the record, without notice or opportu­
nity to respond.

The most common problem of extra-record evi­
dence occurs when there are ex parte contacts­
communications from an interested party to a deci­
sionmaking official that take place outside the hear­
ing and off the record. There are several reasons
why ex parte contact issues arise more frequently in
agency proceedings than in court trials. Judicial
decisions are almost always made on the record,
after an adversary proceeding; the few exceptions,
such as applications for a temporary restraining
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order, are clearly defined and relatively well under­
stood. In this setting, litigants and their attorneys
generally assume that it is improper to discuss the
merits of pending cases with the judge outside of
the formal proceedings. However, on-the-record pro­
ceedings comprise only a small part of the workload
in most administrative agencies.

The great bulk of agency decisions are made
through informal action, or through public proceed­
ings like notice-and-comment rulemaking where ex
parte contacts may be not just permissible but
affirmatively desirable. Frequently, regulated com­
panies or interest group representatives will be
involved in several pending proceedings before an
agency, perhaps involving related issues. In this
continuing course of dealing, it is easy for even the
most careful person to slip and touch upon issues
that are under consideration in a formal adjudica­
tion. This is not to suggest that all improper ex
parte contacts between regulators and regulated are
inadvertent; but it does seem clear that regulatory
officials function in a complex environment where
the line between "responsive government" and
"backroom dealing" is often indistinct.

The APA as originally enacted did not deal explic­
itly with ex parte contacts, and as a result claims of
improper ex parte influence were generally evaluat­
ed under the due process clause of the Constitution.
See, e.g. WKAT v. FCC, 296 F.2d 375, 383 (D.C.Cir.
1961), cert. denied, 368 U.S. 841 (1961). In 1976,
however, the APA was amended (90 Stat. 1247) and
now contains detailed provisions governing ex parte
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contacts in formal adjudications. §e~tioIl_5157~<!2(lJ

prohibits any "interested person outside the agen­
cy" from ;akirig, or knowingly causing, "any ex
I)8rte-communication relevant to the merits oCtile
proceeding" to any decisionmaking official. It 8lso
imposes similar restraints on the agency decision­
makers, who are defined to include any "member of
the body comprising the agency, administrative law
judge, or other employee who is or may reasonably
be expected to be involved in the decisional pro­
cess." The prohibitions on ex parte contacts come
into play when a proceeding has been noticed for
hearing, unless the agency has designated some
earlier time. 5 U.S.C.A. § 557(d)(1)(E).

When an improper ex parte contact does take
place, th-El_.AJ'Arequ.ires that it be placed onth.e
public record; if it was an oral communication, a
memorand.um summarizing the contact must· be
filed. Id. §. 557(d)(1)(C). An outside party who made
or caused an improper contact can also be required
to show cause "why his claim or interest in the
proceeding should not be dismissed, denied, disre­
garded, or otherwise adversely affected on account
of such violation." Id. § 557(d)(1)(D). Ultimately,
however, the decision whether to impose such a
sanction is a matter for judicial discretion. Profes­
sional Air Traffic Controllers Org. v. FLRA, 685
F.2d 547 (D.C.Cir.1982). PATCO arose out of a
Federal Labor Relations Authority proceeding to
decertify a union of air traffic controllers that had
led its members in an illegal strike against the
government. The evidence showed that a prominent
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labor leader had met privately with a member of
the FLRA, urging him not to revoke the union's
certification. Although the court was convinced that
this contact was illegal, it did not overturn the
FLRA's order, because the discussion of PATCO's
situation had been brief, the labor leader had made
no threats or promises, and the conversation had
not affected the outcome of the case.

A case that arose before the APA amendments
illustrates how concerns about ex parte contacts can
lead to constraints on political oversight of agency
decisionmaking. In Pillsbury Co. v. FTC, 354 F.2d
952 (5th Cir.1966), the FTC rendered an interlocu­
tory decision on a question of antitrust law in a
merger case and remanded the case to the ALI for
further hearings. Shortly afterwards, at a congres­
sional oversight hearing, several senators were ex­
tremely critical of the Commission's ruling. They
subjected the FTC chairman and some agency staff
members to detailed, hostile questioning. Despite
the fact that the chairman disqualified himself from
participating in the case when it returned to the
Commission for review, the court held that the
entire agency was disqualified. In the court's view,
the congressional pressure had so interfered with
the agency's process of decision that the respondent
could not get a fair hearing. However, the passage
of time and the consequent changes in agency per­
sonnel had diluted the risk of future prejudgment,
and so the court remanded the case for further
proceedings.
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Analytically, the court's decision is somewhat
questionable, because the FTC adhered in its final
opinion to the same legal position that it had taken
originally, a fact indicating that it had not been
influenced by congressional pressure. Moreover, the
colloquy at the hearing had concerned purely legal
issues, not factual ones, and members of Congress
surely have a legitimate interest in urging an agen­
cy head to follow legislative intent as they interpret
it. Nevertheless, the Pillsbury doctrine, as codified
in § 557(d), has become well established and serves
as a significant constraint on political intervention
into formal adjudications-not only by the legisla­
tive branch, but also by the executive branch. See
Portland Audubon Soc'y v. Endangered Species
Committee, 984 F.2d 1534 (9th Cir.1993) (remand­
ing case in which ex parte contacts by White House
aides had allegedly induced agency to allow logging
by timber companies in Oregon forests, despite
risks to a species of spotted owl).

The scope of the Pillsbury principle is limited,
however. It does not apply in the early stages of an
administrative investigation, when formal adjudica­
tion may be on the horizon but is not imminent.
DCP Farms v. Yeutter, 957 F.2d 1183 (5th Cir.
1992), cert. denied, 506 U.S. 953 (1992). Nor does it
apply to informal adjudications; in those proceed­
ings, the legal constraints on ex parte contacts
derive from substantive law, not due process. D.C.
Fed'n of Civic Ass'ns v. Volpe, 459 F.2d 1231
(D.C.Cir.1971), cert. denied, 405 U.S. 1030 (1972),
discussed supra pp. 48-49.
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3. SEPARATION OF FUNCTIONS

271

When an agency is conducting a formal adjudica­
tion, a variant of the ex parte contacts problem
often arises within the agency. Usually, agency staff
members are assigned to act as advocates in trial­
type hearings. For example, staff attorneys may be
designated "counsel supporting the complaint" in a
disciplinary proceeding and instructed to act as
prosecutors presenting the case against the respon­
dent. When the proceeding is structured in this
fashion, a question may arise as to whether the
staff attorneys may consult with the decisionmakers
outside the record of the proceeding.

From the perspective of the accused respondent,
this sort of consultation is likely to seem just as
unfair as any other ex parte communication by an
adverse party. On the other hand, there are valid
policy reasons for permitting free communications
within the agency. Many administrative decisions,
including those made in formal adjudications, in­
volve highly technical issues. The expertise neces­
sary to understand those issues is usually found at
the staff levels of the agency rather than among the
ALTs and the agency heads; thus, insulating the
decisionmakers from expert staff could undermine
the quality of the decision.

The APA seeks to resolve this tension by defining
a limited class of agency staff members who are
specifically prohibited from consulting with deci­
sionmakers in a formal adjudication. This ban on



272 FORMAL ADJUDICATIONS Ch. 7

internal communications is generally referred to as
"separation of functions." Section .554(d) .prQyj.~s
tlJ.ll.!_anyem.ployee whais "engaged iI1. the perf~­

I!1~~e of investigative OJ:: prosecuting' function~~'

may not participate in the decision or advise .. the
declsionmakers in thatcase or any f~ctually related
case. Ally input from the prosecuting staff must
come "as a witness or counsel in public proceed­
ings." Id. Thus, the APA acknowledges that a staff
member who acts as an advocate is likely to have
strong views on the merits, and that it would be
unfair to the respondent to give such persons pref­
erential access to the decisionmakers. However,
agency employees who have not taken on an adver­
sary role in the particular hearing will be more
objective, and the agency heads should be free to
call upon them when they need assistance in inter­
preting the record evidence. Finally, the APA recog­
nizes that the risk of unfairness is likely to be small
when the proceedings do not have an accusatory or
adversary tenor. Section 554(d) provides that the
separation of functions requirements do not apply
to initial licensing or rate cases-proceedings that
are designed to. decide technical or policy questions
rather than to impose sanctions for past conduct.

Although the agency decisionmakers may consult
with nonprosecuting staff members when they are
evaluating the record of a formal proceeding, this
does not mean that they are free to obtain addition­
al, nonrecord evidence from these agency employ­
ees. The principle of § 556(e) that the transcript,
exhibits, and other formal filings constitute the
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"exclusive record for decision" still applies, and
consideration of nonrecord evidence may be revers­
ible error. A decision by the Administrator of the
Environmental Protection Agency authorizing the
construction of a nuclear power plant was reversed
on this ground in Seacoast Anti-Pollution League v.
Costle, 572 F.2d 872 (lst Cir.1978). The Adminis­
trator had established a "technical review panel" of
agency scientists to assist him in reviewing an ini­
tial decision involving the thermal pollution that
would result from the proposed reactor. The court
held that this review panel had not merely analyzed
the record, but rather had supplemented it with
additional scientific material which should have
been introduced as evidence. Since the Administra­
tor had relied on their assessments, the error was
prejudicial and reversal was required.

In addition to the limits on internal consultation
imposed by § 554(d) of the APA, it has sometimes
been argued that agencies should have a structural
separation of functions. That is, some commenta­
tors have contended that a system of administrative
adjudication is inherently unfair when a single indi­
vidual or group of individuals investigates, decides
to issue a complaint, conducts the hearing, reviews
the initial decision, imposes the sanctions, and
checks compliance with the orders. In its most
robust form, this line of criticism concludes that.an
independent system of "administrative courts"
should be established solely for the purpose of hear­
ing and deciding cases brought by the agencies.
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However, the notion that the mixture of prosecut­
ing and deciding powers in a single agency is so
unfair as to constitute a denial of due process of law
was unanimously rejected by the Supreme Court in
Withrow v. Larkin, 421 U.S. 35 (1975). The Court
pointed out that, even in criminal trials, judges
make a variety of preliminary determinations that
are analogous to the agency's decision to issue a
complaint: arrest and search warrants are issued by
judges who may later preside at the trial, and
"fj]udges also preside at preliminary hearings
where they must decide whether the evidence is
sufficient to hold a defendant for trial." Moreover,
trial judges who are reversed in civil appeals, and
administrators who have had their decisions re­
manded by the courts for further deliberations, are
not considered incapable of giving fair and impartial
consideration to the merits of the case. Thus,th.e
due process claim fails unless the protesting party
can .rlemonsuate"·some' particular bias ··which .goes
beyond the mere combination of prosecuting and
adjudicating functions in asingle agencY. ...

The APA tacitly adopts the same view as With­
row. It provides that "the agency or a member or
members of the body comprising the agency"-that
is, the agency heads-are exempted from separation
of function requirements. 5 U.S.C.A. § 554(d)(C).
Because of this exemption, the top leaders in most
agencies can coordinate, and be accountable for, the
entire range of activities that occur within their
domain. Nevertheless, Congress has occasionally re­
sponded to concerns about combined functions by
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enacting statutes that require strict separation of
prosecuting and deciding functions in specific agen­
cies. The National Labor Relations Board is a good
example. In 1947, Congress separated the responsi­
bility for investigating violations and issuing com­
plaints from the Board, and conferred it on an
independent General Counsel. The Board members
who ultimately hear and decide these cases have no
control over the General Counselor the decision to
prosecute. Similarly, when Congress enacted the
Occupational Safety and Health Act in 1970, it
assigned the adjudicative function to a review com­
mission that has no responsibility for deciding
which cases will be brought initially.

Concerns about the potential unfairness of com­
bining multiple powers in a single agency are not
wholly insubstantial. It is probably true, at least in
some instances, that an agency head who has re­
viewed an investigative file and concluded that
there was enough evidence to issue a complaint will
be more likely to find the respondent guilty when
he later reviews the initial decision. Moreover, an
administrator who has himself been responsible for
committing substantial staff resources to an en­
forcement proceeding may be reluctant to rule, in
the end, that it was all for naught. Nevertheless,
the price of total insulation of the adjudicators
could often be high, especially where issues are
technically complex or there is a need for a coherent
national regulatory policy in a particular field. The
cost of creating equal expertise in two separate
institutions could be high or even prohibitive. Just
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as troublesome is the likelihood that separate bu­
reaucracies would work at cross purposes; the possi­
bilities for policy stalemate or confusion could in­
crease markedly.

E. BIAS AND PREJUDGMENT

The right to an administrative trial-type hearing
would have little meaning if the decisionmaker held
a personal grudge against one of the litigants, or
had already made up his mind about the facts of the
case before any evidence was taken. Thus, in agency
adjudications as in court trials, due process com­
bines with statutory provisions to require that the
decisionmaker be impartial. See pp. 227-30 supra; 5
V.S.C.A. § 556(b) (procedures for ruling on claims
that decisionmakers are biased or otherwise dis­
qualified from participating in formal adjudica­
tions).

However, a decision as to whether an administra­
tor has violated the requirement of impartiality is
in some ways more complex than a decision as to
whether a judge should recuse herself from hearing
a case. Courts generally perform only one function,
the resolution of disputes in adversary proceedings,
while agencies typically have been delegated a vari­
ety of managerial and policymaking responsibilities
in addition to the power to adjudicate particular
cases. The actions taken and the statements made
by administrators in the course of these nonadjudi­
cative duties may create the appearance that a
particular case has been prejudged, if not the reali-
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ty. Yet stringent prohibitions on the appearance of
prejudgment in formal adjudications could make it
difficult for administrators to perform their nonju­
dicial functions adequately. In addition, most agen­
cies have a statutory mandate to fulfill; rather than
simply resolving disputes that are presented to
them, agencies are supposed to implement impor­
tant social policies such as protecting consumers
from dangerous foods and drugs or preventing un­
scrupulous practices in the sale of securities. To this
extent, at least, most agencies have what might be
considered a "built-in bias."

In responding to these conflicting pressures, the
law has generally demonstrated a keen awareness
that an agency decisionmaker should be open mind­
ed, but not empty headed. The political appointees
who head the agencies are chosen in large measure
because of the policy positions they have publicly
taken, and it would be absurd to require that the
Secretary of Transportation have no ideas on the
subject of auto safety or that the Administrator of
the Environmental Protection Agency be indifferent
to the problems of pollution. Thus, an administrator
.w:ho has taken public .Po.!l!tiQ!!!I ..QJ1.cQIltr()V!lreill1
matters of law or policy is gener~~~c:lt!lisqualified

from deciding cases that !ai~e...!hQ!!e iss~ United
States v. Morgan, 313 U.S. 409, 421 (1941) (Morgan
IV). The same rule generally applies to judges who
have spoken out on matters that are at issue in
pending cases. In Laird v. Tatum, 409 U.S. 824
(1972), Justice (now Chief Justice) Rehnquist re­
fused to disqualify himself from participating in a
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case concerning the constitutionality of government
surveillance of political activity, even though he had
testified on behalf of the Administration in congres­
sional hearings dealing with the same activities and
had made other public statements in support of the
government's position before being appointed to the
Court. Since virtually all of the Justices have ex:
pressed public opinions on constitutional issues be­
fore their appointment to the Court, and have writ­
ten opinions on these questions as part of their
judicial duties, a rule that required disqualification
for prior statements on issues of law and policy
would prevent the Court from functioning.

Similar reasoning was applied to administrative
adjudicators in FTC v. Cement Institute, 333 U.S.
683 (1948). There, the Federal Trade Commission
had issued public reports and given testimony in
Congress concluding that a particular system of
pricing that was widely used in the cement industry
violated the antitrust laws. When the agency later
issued a complaint against one of the companies
using the pricing system, the respondent claimed
that the agency's prior reports showed impermissi­
ble prejudgment of the issues. The Court disagreed,
noting that Congress' very purpose had been to
establish an expert agency which could engage in
both reporting and adjudicative functions; adoption
of the respondent's theory would have made the
congressional plan unworkable. The Court was also
concerned that a rigid approach to disqualification
would mean that no administrative tribunal would
be able to adjudicate the case. This latter consider-
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ation is sometimes called the "rule of necessity"~
adjudicator shouldjiot, he disq.u.alifie..d_jLth~_~~~~

OOliICln-ot -be heard otherwise. This principle has
enablee:fihe courts-1;a-sit in cases involving judicial
salaries. United States v. Will, 449 U.S. 200 (1980).
Similarly, in Cement Institute, there was no provi­
sion for substituting commissioners, and no other
agency could bring a cease and desist proceeding
against the respondents if the FTC were held un­
able to act.

A more troubling situation arises when a public
statement by a regulatory commissioner suggests
that he may already have made up his mind on facts
that are at issue in a pending case. Speeches, arti­
cles, and interviews are useful means of informing
the public about agency policy and activities; but
careless comments about the facts of pending cases
may tend to entrench the commissioner in his as­
sumptions, making it difficult for him to consider
the evidence impartially when the case comes before
the agency for :tmal decision. The test applied in
this situation emphasizes both actual and apparent
fairness: the reviewing court will inquire whether a
disinterested observer would conclude that the ad­
ministrator has in some measure prejudged the
facts of the case. Texaco, Inc. v. FTC, 336 F.2d 754
(D.C.Cir.1964), vacated and remanded on other
grounds, 381 U.S. 739 (1965); Cinderella Career &
Finishing Schools, Inc. v. FTC, 425 F.2d 583
(D.C.Cir.1970) (Cinderella II). The "rule of necessi­
ty" carries less weight in this context, because an
administrator can avoid the appearance of partiality
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by simply discussing the issues in the case more
guardedly. See Kennecott Copper Corp. v. FTC, 467
F.2d 67 (lOth Cir.1972) (neutral description of com­
plaint's allegations was permissible). By the same
token, the issuance of a factual press release that
merely describes the filing of a complaint does not
violate the respondent's right to an impartial deci­
sionmaker. FTC v. Cinderella Career & Finishing
Schools, Inc., 404 F.2d 1308 (D.C.Cir.1968) (Cinder­
ella [J.

In some situations, disqualifying bias can be
shown by circumstantial evidence rather than by an
overt statement by the official. For example, an
adjudicator who has become personally familiar
with the evidence by serving in an adversary capaci­
ty as an investigator or advocate is disqualified from
participating in the decision. Thus, in American
Cyanamid Co. v. FTC, 363 F.2d 757 (6th Cir.1966),
a commissioner who had investigated the respon­
dent's practices in his prior job as staff counsel to a
congressional committee was held ineligible to par­
ticipate in an adjudication where the same practices
were alleged to be violations of the antitrust laws.

Finally, although ideological commitments are
usually not sufficient to disqualify adjudicators, the
opposite is true when administrators have a finan­
cial or other personal stake in the decision. In this
situation disqualification is required not only by
due process, see pp. 228-30 supra, but also by
statutes, executive orders, and agency regulations
prohibiting conflicts of interest. Most of these provi­
sions follow the general approach taken in the fed-



-

Ch.7 FORMAL ADJUDICATIONS 281

eral judicial disqualification statute: 1J,judge_-1lllllit
recuse herself in any case in which _she "has a
_financia( interest in the subject matter ... or any
other interest that could be substantially affected
by the outcome of the proceeding." 28 U.S.C.A,
§ 455(b)(4). 'I'roublescme questions regarding the
applicability of these standards may arise, particu­
larly when an agency adjudicator comes to govern­
ment service from private practice and his law firm
has been active in representing clients before the
agency. !!()~~V:~.I', the general principle is well es­
taJ?I~sh~d;ap~l'!:'l(.mal stake in the outcoIIiea,ho~eve:r
small, constitutes grounds for disqualification.

F. FINDINGS, CONCLUSIONS,
AND REASONS

A formal adjudication concludes with the issuance
of a written decision, and the APA has detailed
provisions governing the contents of the agency's
fmal product. Section 557(c) requires that the par­
ties be given an opportunity to submit proposed
findings and conclusions, or "exceptions" to the
proposed decision (usually in the form of briefs),
before the agency renders a recommended, initial,
or final decision. The APA then directs that "[a]11
decisions" in formal adjudications, whether prelimi­
nary or final, "shall include ... findings and con­
clusions, and the reasons or basis therefor, on all
the material issues of fact, law, or discretion pre­
sented on the record." Id.

There are several reasons for requiring agencies
to state in detail the factual, legal, and policy bases
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of important decisions. _Expos!1re QL~!l~~~enCI's

.~~~I!i.!1g_ ~~lpsto assllre that administrators will
.bf:l.p,!bl!~ll_I!<:<?()untable for their decisions, and that
interested persons will have better guidance on the
agency's current policy, The need to prepare a de­
tailed analysis of the evidence and arguments can.
also exert some discipline on the decisionmaking
process, by forcing the responsible officials to deal
with each party's points carefully and systematical­
ly. Finally, statements of findings, conclusions, and
reaso~s make meaningful judicial review po~~~~1~:
without them, a reviewing court will likely find it
very difficult to determine whether the agency h~s­
exceeded the bounds of the power conferred by the
legislature, or has abused its discretion by taking
account of factors not properly relevant to its deci­
sion, or has found facts without a sufficient eviden­
tiary basis.

Unfortunately, much of the value of the APA
'-'.'. -_...~ ....•-. -" ...._._~ --- ._-~ _.'..'_..-'---_. __._...• ~ ,...~---~- -~._._--._._-_.._.. -

requirements governing findings and statements of
reason'-s IS 10stwlien-theoPinwns-~~~Ilot"preplii.ed=

or at least carefully considered,-bY· the responsible
decistollmakers. 'I'raditionally, top admi~istrl'l.tors in
some agencies that have a large volume of adjudica­
tions have delegated most of the responsibility for
documenting their decisions to specialized opinion
writing staffs. The opinions prepared by these staffs
may rely heavily on standard "boilerplate" pas­
sages, and they may be written with a view towards
minimizing the discussion of points that might
cause problems on judicial review. In these circum-
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stances, the opinion-writing process does not really
impose any discipline on the decision, and a review­
ing court cannot be sure that it is considering the
actual bases for the agency action: the opinion
becomes more of a rationalization for the decision
than an explanation.



CHAPTER VIII

PROCEDURAL SHORTCUTS

Many administrative statutes contain clauses con-­
ferring broad rights to trial-type hearings. Adminis­
trative hearings, however, can be costly in time,
manpower, and other resources, and they some­
times make only a marginal contribution to the
quality of information available or to the acceptabil­
ity of the final decision. Thus, agencies often have
an incentive to develop procedural techniques for
avoiding unnecessary hearings or for narrowing the
issues that will be considered in a formal setting.
Several such techniques are examined in this chap­
ter.

A LEGISLATIVE RULEMAKING

Most agencies now operate under statutory
schemes that permit them to issue legislative rules.
Once such a rule has been promulgated, private
parties have no further right to be heard at the
agency level on the issues addressed in the rule;
those issues will remain settled until the rule is
revoked, or invalidated by a court. (The term "sub­
stantive rules" is sometimes used as a synonym for
"legislative rules," but it is slightly misleading,
because a procedural rule can also be "legislative,"

284
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settling the issues it addresses.) Sometimes it is
unclear whether an agency's rulemaking authority
applies to a given administrative function; private
parties may contend that this authority cannot be
used to defeat their own statutory right to a trial­
type administrative hearing. In general, however,
the Supreme Court has rejected these contentions,
preferring to construe agencies' rulemaking powers
expansively.

Early experiments in using rulemaking to stream­
line adjudications were initiated by licensing agen­
cies. The Federal Communications Commission, for
example, was required to hold a "full hearing"-a
formal adjudication under the APA-before refusing
an application for a broadcast license. In United
States v. Storer Broadcasting Co., 351 U.S. 192
(1956), the Commission had issued multiple owner­
ship rules reducing the number of television outlets
that could be controlled by one licensee. Storer,
which exceeded the new maximum limit, had ap­
plied for an additional license before the rule be­
came final, but the FCC nonetheless dismissed the
application as not conforming to the new rule. Stor­
er claimed that this procedure was a denial of its
statutory right to a full hearing, but the Supreme
Court held that the rule was valid and therefore the
denial of a trial-type hearing was proper. Subse­
quent decisions made clear that the Storer principle
was not limited to the communications field. See
Mobil Oil Exploration & Producing Southeast Inc.
v. United Distrib. Cos., 498 U.S. 211 (1991) (uphold­
ing FERC rule that established a pre-authorization
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procedure for abandoning supply contract obli­
gations); FPC v. Texaco, Inc., 377 U.S. 33 (1964)
(upholding FPC rule that imposed conditions on the
grant of gas pipeline certificates); American Air­
lines, Inc. v. CAB, 359 F.2d 624 (D.C.Cir.1966) (en
bane), cert. denied, 385 U.S. 843 (1966) (upholding
CAB rule that effectively modified some air carriers'
certificates by prohibiting the companies from
transporting cargo through "blocked space" ar­
rangements). In short, even where a statute calls
for individualized determinations, an agency may
use rulemaking to resolve some of the relevant
issues "unless Congress clearly expresses an intent
to withhold that authority." American Hosp. Ass'n
v. NLRB, 499 U.S. 606 (1991) (upholding rule defin­
ing appropriate bargaining units in hospitals).

The rules challenged in Storer and Texaco had
actually been relatively flexible, for they had provid­
ed that companies could ask for a waiver on the
basis of individual circumstances. However, a rule
that lacks a waiver provision can still be valid. For
example, the Court allowed the FCC to adopt a flat
rule that radio stations' changes of format would
never be considered during license renewal proceed­
ings. FCC v. WNCN Listeners Guild, 450 U.S. 582
(1981).

The Court followed similar principles when it
upheld the "medical-vocational guidelines" used by
the Secretary of Health and Human Services in the
Social Security disability program. Heckler v.
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Campbell, 461 U.S. 458 (1983). Under the Social
Security Act, benefits are to be paid to persons who
are so severely disabled that they cannot engage in
any work available in the national economy. The
claimant's job qualifications are to be judged in
light of four variables: age, education, work experi­
ence, and physical ability. The guidelines, also
known as "grid regulations," listed numerous com­
binations of the four threshold variables and stated,
for each combination, whether a worker with those
qualifications was employable. Thus, administrative
law judges (ALJs) hearing disability benefits claims
would no longer rely on expert testimony in decid­
ing whether a claimant was employable; instead,
they would simply make findings concerning the
four variables, and reference to the guidelines
would then automatically determine whether the
claimant was entitled to benefits. The Court con­
cluded that, although the Act states that the disabil­
ity determination is to be made on the basis of
evidence adduced at a 'hearing, this provision "does
not bar the Secretary from relying on rulemaking to
resolve certain classes of issues. "

The rules upheld in Campbell were controversial,
for they tended to curb ALJs' ability to respond to
individual circumstances that might come to light
at an evidentiary heating. As the Court noted, how­
ever, use of the guidelines enhanced the efficiency
of the program and helped bring about uniform
results nationwide. Moreover, the process was not
entirely impersonal, because an ALJ still had to use
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individualized judgment in assessing a claimant's
particular abilities.

In any event, Campbell endorsed rulemaking only
with respect to "issues that do not require case-by­
case consideration," and subsequent cases have
demonstrated that the Secretary's rulemaking au­
thority has limits. In Bowen v. Yuckert, 482 U.S.
137 (1987), another HHS rule provided that a
claimant would automatically be deemed ineligible
for benefits if her impairments were not "severe"
enough to significantly limit her ability to do most
jobs. The Court upheld the rule, but two concurring
Justices cautioned the Secretary to use the rule
with restraint, because aggressive applications of
the rule could (and in the initial months of the rule
actually did) deny benefits to claimants who had a
statutory right to receive them. Later, in Sullivan v.
Zebley, 493 U.S. 521 (1990), the Court struck down
a third rule, under which a child would be deemed
ineligible for benefits unless she had one of 182
medical conditions listed in the rule. The statute
extended benefits to all children suffering from im­
pairments of "comparable severity" to those which
would entitle an adult to benefits, and the Court
believed that the HHS rule would inevitably deny
benefits to some children who met that statutory
standard. Thus, although the Court has strongly
supported the use of rulemaking, it also acknowl­
edges that an agency's rulemaking power is circum­
scribed by whatever substantive provisions define
the agency's regulatory authority.
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B. SUMMARY JUDGMENT
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Another way in which an agency can avoid unnec­
essary hearings is to adopt a summary judgment
procedure. c~or_!!l.e most part, administrative sum­
mary judgment rules are similar to Rule 56 of the
FederalRules of Civil Procedure: a judgment on the
merits may be rendered without hearing when
there is no genuine issue of material fact to be tried.
An agency, however, typically has much wider sub­
stantive policymaking authority than a court. It can
sometimes use this authority to redefine the under­
lying legal standards, and then enter summary
judgment against parties who fail to show a triable
issue under the new standards.

The Supreme Court addressed one example of
this technique in Weinberger v. Hynson, Westcott &
Dunning, Inc., 412 U.S. 609 (1973). In 1962, Con­
gress directed the Food and Drug Administration to
withdraw from the market any therapeutic drug
that could not be proved by its manufacturer to be
effective. More than 16,000 claims of effectiveness
had to be reviewed, yet the statute required the
agency to give a manufacturer "due notice and
opportunity for hearing" before withdrawing ap­
proval of any drug. To cope with its massive assign­
ment, the FDA promulgated rules stating that it
would evaluate the effectiveness of a given drug
only on the basis of adequate and well-controlled
clinical studies, not anecdotal reports from sources
such as practicing physicians. The agency also
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adopted a summary judgment procedure, under
which a manufacturer facing disapproval of a drug
would be denied a hearing unless it could demon­
strate in advance that it could present a "genuine
and substantial issue of fact" under the new rules.

In Hynson, a company that had been subjected to .
summary judgment sought judicial review, claiming
that the FDA's procedure violated its statutory
right to a full hearing. The Court generally upheld
the FDA's summary judgment practice. A primary
factor in the Court's reasoning was the common
sense notion that it would be pointless to hold a
hearing if the challenging party had no chance of
succeeding on the merits. It was also clear that the
FDA could not accomplish its statutory mission of
getting ineffective drugs off the market if it were
obliged to grant a trial-type hearing on every claim,
however insubstantial. But there were also caution­
ary signals in the Hynson opinion. The Court found
that the drug company's submissions in the case at
bar had been sufficient to require a hearing. More­
over, the Court warned in Hynson that its approval
of summary judgment extended only to situations in
which the FDA was applying a "precise" regulation;
where the applicable legal standards required the
agency to exercise "discretion or subjective judg­
ment" in appraising the applicant's evidence, "it
might not be proper to deny a hearing." Thus,
"[w]here a contest exists with respect to a material
fact, the [agency] must conduct a full evidentiary
hearing on that issue." Connecticut Bankers Ass'n
v. FRB, 627 F.2d 245 (D.C.Cir.1980).
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The Supreme Court's support for summary judg­
ment has continued since Hynson. See Costle v.
Pacific Legal Foundation, 445 U.S. 198 (1980). Nev­
ertheless, agencies seem to make little use of this
device. One reason may be that most of the adjudi­
cating agencies have extensive informal mecha­
nisms for resolving cases by voluntary compliance
or consent settlement. When a case is reasonably
clear on the facts, these mechanisms may often
serve the same functions that summary judgment
does in court litigation.

C. OFFICIAL NOTICE

In the same manner that courts can bypass the
normal process of proof by taking judicial notice of
facts, administrative agencies sometimes overcome
deficiencies in the record of a formal proceeding by
taking "official notice" of material facts. Indeed,
agencies enjoy considerably wider power than
courts to dispense with formal proof. In federal
courts, for example, the rules of evidence limit
judicial notice of adjudicative facts to propositions
that are "beyond reasonable dispute, in that [they
are] either (1) generally known within the territori­
al jurisdiction of the trial court, or (2) capable of
accurate and ready determination by resort to
sources whose accuracy cannot reasonably be ques­
tioned." Fed.R.Evid. 20l(b). These strict limits are
unsuitable for administrative agencies, which often
are created precisely so that they can become repos­
itories of knowledge and expertise. Because they are
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continuously active in the fields of their specialties,
agency officials are frequently aware of extra-record
facts that bear on cases pending before them. A
liberal system of official notice can contribute to the
convenience and efficiency of the decisional process,
by avoiding the need for repetitive, time-consuming.
proof of matters that have already been thoroughly
investigated.

It is sometimes argued that an agency should
have especially broad freedom to take official notice
of "legislative" facts (general facts bearing on law
or policy) as opposed to "adjudicative" facts (facts
concerning the immediate parties to a case). This
proposition is implicit in the above-mentioned evi­
dence rule, which applies only to adjudicative facts
and thus imposes no curbs at all on judicial notice
of legislative facts. Fed.R.Evid. 201(a). The distinc­
tion rests on the widely held belief that trial-type
processes are relatively unhelpful in the develop­
ment of legislative facts (see pp. 223-24 supra), and
thus may be foregone more readily when an agency
wants to rely on such facts. Indeed, the procedures
for taking official notice in an adjudication, de­
scribed later in this section, closely resemble the
procedures that agencies typically use in the rule­
making process, which is expressly designed for
resolution of legislative fact issues.

One should not assume, however, that an agency
may never take official notice of an adjudicative fact
except in the circumstances specified in Rule 201(b).
For example, in Market Street Ry. v. Railroad
Comm'n, 324 U.S. 548 (1945), the agency was set-
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ting rates for a streetcar company and needed to
know the company's operating revenues for 1943. It
took notice of figures in the company's monthly
operating reports, which had been filed with it after
the record closed. The Supreme Court upheld this
procedure, noting that the company had never con­
tended that the figures in its own reports were
erroneous or had been cited misleadingly. The mod­
ern trend, then, is to apply a "rule of convenience"
under which a wide range of facts, both legislative
and adjudicative, are potentially susceptible of offi­
cial notice. Castillo-Villagra v. INS, 972 F.2d 1017
(9th Cir.1992).

However, official notice is often confused with the
application of expertise in the evaluation of evi­
dence. In drawing conclusions from a record, admin­
istrative law judges and agencies may rely on their
special skills in engineering, economics, medicine,
etc., just as judges may freely use their legal skills
in reading statutes and applying decided cases in
the preparation of their opinions. They also resort
to theories, predictions, and intuitions that are in­
herently incapable of exact proof. See pp. 110-12
supra. Properly speaking, however, these evalua­
tions and insights are not within the concept of
official notice. Rather, official notice comes into play
when an agency that could have documented one of
its factual premises on the record is allowed to
avoid that process for efficiency reasons.

Because of its breadth, official notice has the
potential to interfere with the due process right to a
fair administrative hearing. The main way in which
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the law addresses this concern is by imposing proce­
dural safeguards. First, the noticed material must
be specifically identified. The agency cannot rest on
a vague claim that it is an expert; it must explain
with particularity the sources of its information.
Ohio Bell Tel. Co.-v, Public Util. Comm'n, 301 U.S..
292 (1937); Air Prods. & Chems., Inc. v. FERC, 650
F.2d 687 (5th Cir.1981). Second, it must give the
opposing party a meaningful chance to rebut the
information or to present additional arguments that
would put the noticed facts into a more favorable
light. United States v. Abilene & Southern Ry., 265
U.S. 274 (1924). This latter requirement is codified
in the APA: "When an agency decision rests on
official notice of a material fact ... a party is
entitled, on timely request, to an opportunity to
show the contrary." 5 U.S.C.A. § 556(e). In prac­
tice, the APA obligation need not be burdensome.
Most courts hold that an agency may even cite
officially noticed facts for the first time in its final
opinion, so long as it allows the opposing party to
rebut these facts by filing a petition for rehearing.
Market Street Ry., supra But see Castillo-Villagra,
supra (requiring pre-decision warning that official
notice will be taken; court thought petition for
rehearing was inadequate protection because alien
might be deported while waiting for agency to act
on it).

The right of rebuttal has also been held to encom­
pass a right to have one's effort to "show the
contrary" either accepted or appropriately refuted.
Thus, in Union Electric Co. v. FERC, 890 F.2d 1193
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(D.C.Cir.1989), the commission took official notice
of recent changes in the rates of return on Treasury
bonds, using this data as a rough measure of a
utility's reduced cost of equity capital. Although the
agency allowed the company to contest this infer­
ence in a petition for rehearing, it gave no persua­
sive reason for rejecting the company's argument.
The court held that this cursory response violated
§ 556(e). This aspect of official notice procedure
seems to overlap with the agency's overall duty of
reasoned decisionmaking, and its scope is somewhat
indeterminate. Indeed, on similar facts, another
court upheld the agency because it found that the
agency's inference had been reasonable. Boston Ed­
ison Co. v. FERC, 885 F.2d 962 (lst Cir.1989).

Judging from the small number of reported cases,
the doctrine of official notice has apparently not
been used extensively or creatively by many agen­
cies. This reluctance may be partly a result of
uncertainties in the applicable legal standards;
without clear tests indicating when official notice is
proper, agencies may be unwilling to risk reversal
'by taking notice of nonrecord facts. It remains a
potentially useful device for simplifying and expedit­
ing hearings.



CHAPTER IX

RULES AND RULEMAKING

One of the most important developments in ado'
ministrative law during the past generation has
been the agencies' growing reliance on rulemaking
as a means of formulating policy. Administrative
rulemaking is not a recent invention; the federal
executive departments have issued legally binding
rules since the beginning of our national govern­
ment, and the Administrative Procedure Act as
originally passed in 1946 had several provisions
dealing with rulemaking procedure. In the 1970's
and 1980's, however, the number and significance
of decisions being made in agency rulemaking pro­
ceedings increased dramatically.

Much can be said in favor of this trend. As
commentators have argued, the rulemaking process
can be more efficient than case-by-case adjudica­
tion, because it can resolve a multiplicity of issues
in a single proceeding. A clear general rule can
produce rapid and uniform compliance among the
affected firms or individuals; the scope of an adjudi­
cative precedent may well be harder to define, be­
cause its reach will usually depend to some degree
on the facts of a particular case. At the same time,
rulemaking can provide individuals with important
protection. "When a governmental official is given

296
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the power to make discretionary decisions under a
broad statutory standard, case-by-case decisionmak­
ing may not be the best way to assure fairness ....
[The use of rulemaking] provides [regulated per­
sons] with more precise notice of what conduct will
be sanctioned and promotes equality of treatment
among similarly situated [persons]." Dixon v. Love,
431 U.S. 105 (1977). Furthermore, rulemaking pro­
ceedings can put all affected parties on notice of
impending changes in regulatory policy, and give
them an opportunity to be heard before the agen­
cy's position has crystallized.

Despite these advantages of rules over individual
adjudications, the agencies probably would not have
made such a marked shift towards rulemaking with­
out some external pressures. From the agency's
perspective, writing a general rule is often more
difficult than deciding a particular case, and the
likelihood of producing an undesirable or unintend­
ed result is correspondingly greater. Moreover, gen­
eral rules are more likely to inspire concerted oppo­
sition from those who will be covered by them. An
individual case isolates one respondent, generally
selected because of questionable actions, for possible
sanction, but a general rule can inspire the whole
industry (whose members mayor may not have
engaged in similar actions) to fight-not only before
the agency but in the courts, the Congress, and the
media as well. In short, promulgating a rule can be
more costly to the agency in time, effort, and good
will than deciding a series of cases.
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The major impetus for agencies to make greater
use of their rulemaking authority came from Con­
gress. Regulatory statutes enacted during the
1970's often contained express grants of rulemaking
authority, and some of them specifically instructed
agencies to proceed by general rule. Moreover, agen=
cies' procedural choices were influenced by the
changing nature of the tasks they were being asked
to perform. In the wave of health, safety, environ­
mental, and consumer-protection legislation that
burgeoned during the 1970's, Congress created pro­
grams under which administrative officials would
be responsible for regulating hundreds of thousands
of workplaces or pollution sources, or millions of
consumer transactions. The agencies could not hope
to accomplish these missions unless they were pre­
pared to make liberal use of rulemaking authority.

The courts, too, encouraged broader use of rule­
making. Where an agency's authority to proceed by
rulemaking was in doubt, they tended to find that
the agency did have such authority. For example, in
National Petroleum Refiners Ass'n v. FTC, 482 F.2d
672 (D.C.Cir.1973), cert. denied, 415 U.S. 951
(1974), the FTC proposed a regulation that would
have required service stations to post octane ratings
on gasoline pumps. Industry groups brought suit,
pointing out that the Commission was attempting
to make use of a half-century-old statutory provi­
sion that it had never before regarded as a source of
authority to issue substantive rules. The court
turned this challenge aside, declaring that the agen­
cy's power to make rules should be "interpret[edl
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liberally" in light of the numerous benefits of ad­
ministrative rulemaking. Similarly, the courts were
unsympathetic to arguments that an agency's rule­
making authority should be construed narrowly in
order to preserve regulated parties' right to a full
hearing in adjudicative proceedings in which the
rule might be applied. See pp. 284-88 supra. Some
courts even attempted to force agencies to use rule­
making, although the weight of authority strongly
disfavors such efforts. See pp. 332-38 infra.

The growth of rulemaking gave rise to a search­
ing reexamination of the adequacy of the proce­
dures that agencies followed in adopting rules.
Courts and legislatures became more willing to ex­
periment with new variations on the APA's proce­
dural models, as they sought to accommodate tradi­
tional rulemaking practices to the new kinds of
decisions that agencies were making. Eventually
this wave of procedural reform ebbed in signifi­
cance, at least within the courts. Meanwhile, other
innovations emerged, such as negotiated rulemak­
ing and intensified executive oversight. To this day,
the rulemaking process remains one of the most
dynamic areas of administrative law.

A. THE TYPES OF ADMINISTRATIVE
RULES

The APA divides agency action into the broad
categories of adjudication and rulemaking, and cre­
ates different procedural models within each catego­
ry. Thus, to find out what procedures the APA
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requires an agency to use in promulgating a partic­
ular rule or standard, one must first make sure that
the decision in question is a rule, and then deter­
mine what type of rule it is.

1. Rules Defined. According to the APA, a rule is
"the whole or a part of an agency statement of
general or particular applicability and future effect
designed to implement, interpret, or prescribe law
or policy" or to establish rules of practice. 5
V.S.C.A. § 551(4). Any other agency action is an
adjudicative "order." Id. § 551(6). These defini­
tions, however, are often taken less seriously than
one might expect, because they differ significantly
from the usual understanding of the two terms.

The APA's reference to rules of "particular appli­
cability," which seems contrary to the very idea of a
rule, is something of an historical anomaly. It is
designed to preserve the traditional understanding
that ratemaking proceedings (that is, those con­
cerned with the approval of "tariffs" or rate sched­
ules filed by public utilities and common carriers)
should be regarded as rulemaking proceedings rath­
er than adjudications. !J.1Illost instances, howev_eL
rules can be identified by the fact that they apply to
---_._----_.~--...---- ...,.... - .•--_._-•..._- •.-
a_K~ne.t:al class of persons or situations. Indeed, the

premise that rules tend to be' general in their appli­
cability is at the heart of the policy justifications for
the distinction between rulemaking and adjudica­
tion in administrative procedure. See pp. 209-11
supra.
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Another source of difficulty is the language in
§ 551(4) indicating that rules must be of "future
effect." Although the vast majority of administra­
tive rules do concern future standards of conduct,
agencies occasionally issue rules that are intended
to operate retroactively. II! B~~eI!_Y..~..JJeQrget~~
University_HQSPital, 488,U.,s......2,M..U9BB), the Court
heI<f'thit a statute will not be construed to autho­
riieanage,llcYIQ.I;f!ue-,~etn;actiYelegislative rules
"unless that pow~riElCOIly~_~d.j.n_express terms."
This holding rests on the potential for unfairness
that exists when officials impose liability for an act
that was legal when it was done. The Court did not
suggest, however, that when Congress has autho­
rized retroactive regulations (see, e.g., 26 U.S.C.A.
§ 7805(b) (tax rulings)), the agency's pronounce­
ment is not a "rule" for APA purposes. To be sure,
a concurring opinion in Georgetown did assert that
§ 551(4) bars retroactive rules. That reasoning is
flawed, however, because the APA language is
merely a definition, not an enabling provision.
Thus, a holding that a retroactive rule is not a
"rule" for APA purposes would not prevent the
agency from issuing such rules, but rather would
permit the agency to issue them without the safe­
guards of APA rulemaking procedures-surely an
anomalous result, in light of the distinctive poten­
tial for abuse that inheres in retroactive lawmaking.

In practice, therefore, the primary factor distin­
guishing a rule from an adjudicative order is the
"general applicability" of the former. This distinc­
tion corresponds to the usage that administrative
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lawyers commonly employ: An agency action that is
addressed to named parties is an adjudication (ex­
cept in ratemaking cases); an action that is ad­
dressed to a category of persons or situations is a
rule.'

2. Binding and nonbinding rules. The most im­
portant and familiar type of rule is the legislative
rule (sometimes called a substantive rule). It has
several distinctive characteristics. It has "the force
and effect of law" and is always "rooted in a grant
of [quasi-legislative] power by the Congress."
Chrysler Corp. v. Brown, 441 U.S. 281, 302 (1979).
A valid legislative rule conclusively settles the mat­
ters it addresses, at least at the administrative level.
Of course, to say that such a rule has "the force and
effect of law" does not mean that it is immune from
judicial review; courts can entertain challenges to
the rule on various grounds. See pp. 106-15 supra.
It does mean, however, that unless the rule is
~~1"t~~_~ a court (or rescinded 1:lY the agency),
it; is -"~Jndin.g OJ:l ~otJl_pri",~t~J~_~ies and the govern­
!!lent itself. This binding effect is the chief identify­
ing feature of a legislative rule: its nature and
purpose is to alter citizens' legal rights in a decisive
fashion.

1. However, when it is apparent that a rule will affect only a
few identifiable persons, due process may require the agency to
afford procedural safeguards resembling those available in adju­
dication. Vermont Yankee Nuclear Power Corp. v. NRDC, 435
U.S. 519, 542 (1978); see also Sangamon Valley Television Corp.
v. United States, 269 F.2d 221 (D.C.Cir.1959), discussed at p. 324
infra.
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Of course, not all agency pronouncements that fit
within the APA's broad definition of "rule" are
legislative rules. The courts have explored the
boundaries of the narrower term in the course of
applying the APA's rulemaking provisions. The
AI'A generally requires th~~.!_he...if;13~~gElof rnl~_Q.~.

preceded by aPu.~lic.pr.9.~g!1:!:e)_~sll.~}1 ..Il9_tice­
and-comment process, but.it .e..:l!~!,!p!13 .~~!Il!~rP.~!B­

!ive rules, general statements of poli~, [an<!Lrules
of .. ageIlCY.9r.~!~tionJ-'p!:o~edurel-.~.~_ .pra~"

from this command. 5 U.S.C.A. § 553(b)(A). Con-
gress excluded interpretive rules and ~~te:.
mentS from the. AfA's procedural ob~tions.. lJe-
cause-theiar;~~tJ~gI~i~iii~--~j~~~-'T~~ i;~rde.~
to .determine ~hether a given rule was issued in
~ompliance..~.~J:1.thEl~;_~()1!d!Lm~~-;~&:iy
distinguish legislative rules from those more infor~

.malpronounceme~ts. liM; h~-'~~;~~ b;;Il~';~;-
-~~--=----=----:--='_.- _-------_ _--
task. During the 1970's some courts maintained
_____• • , ••..•• _ .. •. ,•• .- M ..• _•. ._ .. ••..••..•••_.

~a@Il~jEL9!>ligedto allow ~loti~_~d ~~!!1­

ment before issuing any rule that has a "substantial
impact'" on .. the public. See, e.g:; Pharm~lce~I~_
Mfrs. Ass'n v. Finch, 307 F.Supp. 858,'-S6:3"(D.Del.
i97(». More recently, -thi~"'t~~t" has fui.le~· -~~t"~f

favor, because it is too much at odds with the
language of the APA: virtually any significant rule
can have a substantial impact. Alcaraz v. Block, 746
F.2d 593 (9th Cir.1984). Even in today's more re­
strained legal environment, however, the
§ 553(b)(A) exemptions continue to generate confu­
sion and extensive litigation.
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LA general statement ofpoliq states PcQ'Y' ~h~aKep.­
EX.- in~~nd~_WJJ~e.ill!lawm~ng power in.tlJ..e f1!t~r:~_

but does not attempt .to bjg<i anYQ!1.a illl:rn~~tely.

The APA exempt~ ~he~~_~~!!Q~!lcements from pub­
lic-procedur~ because they do ~~Clnthemselves,
alter anyone'sfe~rights. In ~-~b;q~~ntp~~~;ed­
ing;howe:;er~-·the-~g;~<:y cannot cite the policy
statement as settling any issues; opposing parties
have a right to be heard as though the statement
had never been issued. The court found this exemp­
tion applicable in Pacific Gas & Electric Co. v. FPC,
506 F.2d 33 (D.C.Cir.1974), in which the Commis­
sion had tentatively endorsed a particular set of
priorities for allocating natural gas in the event of a
shortage, but had indicated that in later proceed­
ings it would give further consideration to its sug­
gested approach, in light of any counterarguments
presented by companies that favored alternative
approaches."

However, courts do not always take an agency's
representations as to its intentions at face value. If
the language of the statement, or the way in which
the agency implements it, suggests that the agency

2. In Lincoln v. Vigil, 508 U.S. 182 (1993), the Court stated,
without much explanation, that the policy statement exemption
applied to a decision by the Indian Health Service to shut down a
program through which it had dispensed health care services to
Indian children. Vigil has so far had little impact, perhaps
because the Court's reliance on the exemption seems questiona­
ble: Although the agency's action did not formally curb any
Indians' right to request services, the termination of the program
eliminated any practical possibility that their requests would be
granted, and in that sense was definitive rather than tentative.
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will not give opposing parties a genuine opportunity
to reopen the issues, the court may conclude that
the agency is trying to give the statement the force
of law, making notice and comment essential. For
example, in Community Nutrition Inst. v. Young,
818 F.2d 943 CD.C.Cir.1987), the FDA issued "ac­
tion levels" assuring com producers that they
would not face prosecution if they did not exceed
certain maximum levels of contamination in their
products. On the surface, these statements were
merely informational and nonbinding. In practice,
the agency appeared to regard them as binding; it
had even established a procedure for "exempting"
producers from the prescribed levels in special cir­
cumstances. Accordingly, the court held that the
action levels were not general statements of policy
and could not stand in the absence of APA proce­
dures. Although cases like Community Nutrition,
which apply the policy statement exemption nar­
rowly, serve a useful purpose insofar as they pro­
mote public input in agency decisionmaking, they
also have a worrisome side. The public has a vital
interest in knowing what an agency's discretionary
policies are. If statements disclosing those policies
are too readily held to trigger notice-and-comment
obligations, agencies may simply decide to issue
fewer such statements.

'lAn int~TJ!retive rule differs from a legislative rule
in.JhaLit is not intended to alter legal rightf;l, but to -'
state the agency's view of what existing law already
requires. In some situations, the exemption for in­
terpretive rules is relatively easy to apply. For ex-
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ample, if an agency has no delegated lawmaking
authority, its rules are necessarily interpretive. See
General Electric Co. v. Gilbert, 429 U.S. 125, 141
(1976) (discussing EEOC guidelines). On the other
hand, where a statute is drafted in such a way that
it cannot come into play until the administering
agency issues implementing rules, those rules can­
not be interpretive and must be issued through
APA procedure. American Mining Congo v. MSHA,
995 F.2d 1106 (D.C.Cir.1993).

Many cases applying the interpretive rules ex­
emption, however, cannot be resolved on so categor­
ical a basis. They plunge the courts into difficult
case-by-case judgments. In general, rules that large­
ly track the statutory language or appear to be
based directly on construction of that language
stand a good chance of being found to fit within the
exemption. Alcaraz V. Block, supra. Conversely, if
the rule expresses a position that does not seem
directly rooted in the statutory language, a court is
more likely to infer that the agency is trying to
establish a new legal obligation, making compliance
with APA procedure essential. Hoctor v. USDA, 82
F.3d 165 (7th Cir.1996). That result is especially
likely if the rule is a sharp departure from a previ­
ously accepted interpretation, Jerri's Ceramic Arts
v. CPSC, 874 F.2d 205 (4th Cir.1989), or effectively
amends a prior legislative rule. National Family
Planning & Reproductive Health Ass'n V. Sullivan,
979 F.2d 227 (D.C.Cir.1992). Other cases take a
more purely procedural approach, similar to the test
for general statements of policy. They distinguish
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pronouncements about the law that are intended to
be definitive from pronouncements that the agency
will treat as subject to challenge in later proceed­
ings. New York City Employees' Retirement Sys. v.
SEC, 45 F.3d 7 (2d Cir.1995) (SEC no-action letters
were nonbinding and thus interpretive); Alaska v.
United States Dep't of Transp., 868 F.2d 441
(D.C.Cir.1989) (regulation was evidently intended to
have binding effect and thus was not an interpre­
tive rule). At present, however, none of these ap­
proaches predominates, and the case law remains in
disarray.

Finally, § 553(b)(A) permits agencies to issue ero:·
cedu~ai·roles·.~!~~~~ii,iir notice. This exemption
reflects "thec~.Il~~~l;liQ~!!Lj~~h·

rules, because they do .Jwt gir~£tJx gyide llublic.- '_.., .•..~ , ,_. --
conduct, do not m~rit ..~h~.ad!!!j!li§!ra:.tive burdens of ,
pu]:)lic inputproceedings," United States Dept. of J
Labor v. Kast Metals Corp., 744 F.2d 1145 (5th
Cir.1984). For example, an agency's decision about
where it will concentrate its enforcement resources
does not alter anyone's substantive rights and thus
is within the exemption. Id.; American Hospital
Ass'n v. Bowen, 834 F.2d 1037 (D.C.Cir.1987). Un­
like the interpretive rule and policy statement ex­
emptions, however, the procedural rules exemption
does not rest on an implied contrast with legislative
rules, for procedural rules are often "legislative" in
character: if written in a way that draws upon the
agency's delegated lawmaking power, they are bind­
ing on both citizens and the agency. See Schweiker
v. Hansen, 450 U.S. 785 (1981) (private persons are
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bound}; Service v. Dulles, 354 U.S. 363 (1957) (gov­
ernment is bound).

B. RULEMAKING PROCEDURES

Agency rulemaking proceedings can take on three
different procedural forms under the APA: they
may be formal, informal, or exempted completely
from the Act's procedural requirements. In addi­
tion, the basic APA procedural models have some­
times been supplemented or modified by Congress
in particular grants of rulemaking authority, and
reviewing courts have, at least in the past, occasion­
ally required agencies to use procedures other than
those specified in the APA. Before discussing these
latter "hybrid" rulemaking approaches, however, it
is necessary to examine the three kinds of rulemak­
ing proceedings contemplated by the APA.

1. THE APA PROCEDURAL MODELS

a. Exempted Rulemaking. The general rulemak­
ing provision of the APA, § 553, contains several
exemptions that authorize agencies to issue final
rules without any public participation. The exemp­
tions for interpretive rules, policy statements, and
procedural rules have just been discussed. In addi­
tion, § 553(a) completely exempts from public no­
tice and opportunity to comment all rulemaking
proceedings relating to "a military or foreign affairs
function" or "agency management or personnel or
to public property, loans, grants, benefits, or con-
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tracts." Commentators have strongly criticized
these sweeping exemptions, and the Administrative
Conference of the United States has recommended
that they be repealed. ACUS Recommendation No.
73-5, 39 Fed. Reg. 4847 (1974) (military or foreign
affairs); ACUS Recommendation No. 69-8, 38 Fed.
Reg. 19782 (1973) (grants or benefits). The exemp­
tion for proprietary matters, such as grants and
benefits, seems particularly difficult to justify.
When it was originally enacted, there was a general
assumption that private parties had few procedural
rights when the government action affected a "priv­
ilege" or a "mere gratuity" rather than private
property. That distinction has now been rejected as
unsound and unworkable in contemporary due pro­
cess analysis; see pp. 192-95 supra. The govern­
ment uses the spending power to pursue a wide
variety of social objectives, and the effect of the
§ 553 exemption is to immunize many important
policy decisions from public participation-although
some agencies have softened this impact by passing
regulations that waive any reliance on the exemp­
tion.

The final exemption to the APA's notice-and­
comment procedures applies when "notice and pub­
lic procedure ... are impracticable, unnecessary, or
contrary to the public interest." 5 U.S.C.A.
§ 553(b)(3)(B). In practice, this exception applies
primarily when delay in the issuance of the rule
would frustrate the rule's purpose, or when the
subject matter is so routine or trivial that the value
of public participation would be negligible. When an
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agency invokes this exemption, the AP,A also re­
quires it to make a "good cause" finding and incor­
porate a brief statement of its reasons for avoiding
public participation in the final rule. The finding is
subject to judicial review, and usually encounters a
skeptical reception in the courts. See, e.g., New
Jersey v. United States EPA, 626 F.2d 1038, 1049-"
50 (D.C.Cir.1980) (EPA's approval of state plans for
compliance with Clean Air Act required public com­
ment, despite time pressure created by statutory
deadline). See generally Jordan, The Administrative
Procedure Act's "Good Cause" Exception, 36 Ad.
L.Rev. 113 (1984).

While these exemptions from public participation
are quite broad, an agency is generally free to give
affected persons more opportunities to participate
than the Act requires. Thus it can use notice-and­
comment procedures, or confer informally with af­
fected interest groups, or hold public hearings on
important rules that are technically exempt from
the APA. The Administrative Conference has rec­
ommended that agencies provide such opportunities
for public participation when an interpretive rule or
general policy statement "is likely to have a sub­
stantial impact on the public." ACUS Recommenda­
tion No. 76-5, 41 Fed. Reg. 56769 (1976); see also
ACUS Recommendation No. 83-2, 48 Fed. Reg.
31180 (1983) (agencies should provide an opportuni­
ty for post-promulgation comment when rules have
been issued under the "good cause" exception).

b. Informal Rulemaking. The basic rulemaking
procedure prescribed by § 553 of the APA is gener-
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ally called "informal" or "notice-and-comment"
rulemaking. In the absence of directives to the
contrary in an agency's enabling legislation, the
APA's informal rulemaking procedures will apply
whenever the agency issues substantive rules. Thus,
if the statute merely authorizes the agency to issue
regulations and those regulations affect the legal
rights of private parties, the agency will be required
to follow the notice-and-comment procedure of
§ 553.

The APA's informal rulemaking process is simple
and flexible, consisting of only three procedural
requirements. First, the agency must give prior
notice, which is usually accomplished by publication
of an item in the Federal Register. The notice must
contain "either the terms or substance of the pro­
posed rule or a description of the subjects and
issues involved," as well as a reference to the legal
authority for issuing the rule and information about
the opportunities for public participation. 5
U.S.C.A. § 553(b). After publication of the notice of
rulemaking, the agency must "give interested per­
sens an opportunity to participate" through submis­
sion of written comments containing data, views, or
arguments. 5 V.S.C.A. § 553(c). The agency is not
required to hold any oral hearings under this sec­
tion; it has discretion to decide whether interested
persons will be allowed to submit testimony or to
present oral argument to the decisionmakers. Final­
ly, after the agency has considered the public com­
ments, it must issue with its final rules "a concise
general statement of ... basis and purpose." Id.
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Reviewing courts expect the agency to spell out in
detail its reasons for issuing a rule; thus, state­
ments of basis and purpose have become increasing­
ly lengthy in recent years. See Automotive Parts &
Accessories Ass'n v. Boyd, 407 F.2d 330, 338
(D.C.Cir.1968) (statement must be complete enough
to enable the reviewing court "to see what major
issues of policy were ventilated by the informal
proceedings and why the agency reacted to them as
it did").

The simple procedures of notice-and-comment
rulemaking provide an efficient means by which
administrators can acquire information and reach a
prompt decision. From the point of view of a party
who opposes a particular rule, however, the proce­
dures may seem much less fair than trial-type hear­
ings, where parties enjoy extensive rights to know
and challenge opposing evidence. The APA informal
rulemaking provisions do not expressly require the
agency to expose its factual, legal, and policy sup­
port to public criticism. Unless a challenging party
is able to obtain internal agency documents under
the Freedom of Information Act, see pp. 144-52
supra, she may not be able to discover the agency's
supporting evidence and analysis until the rule has
been issued and an action has been brought in court
to challenge its validity. Consequently, informal
rulemaking may produce inaccurate or misguided
decisions if the agency is not sufficiently rigorous or
self-disciplined in gathering and analyzing informa­
tion. For these reasons, regulated industries and
other constituency groups have often sought addi-
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tional procedural safeguards in administrative rule­
making. One strategy they have used is to attempt
to invoke the APA's formal rulemaking procedures.

c. Formal Rulemaking. Section 553(c) of the
APA contains an exception to the general principle
that administrative rulemaking requires, at most, a
notice-and-comment process. It states that "[w]hen
rules are required by statute to be made on the
record after opportunity for an agency hearing," the
agency must follow sections 556 and 557 of the
APA-that is, it must afford most of the procedures
required in formal adjudication. Thus, when some
other statute (usually the one that delegates rule­
making authority) directs the agency to do so, it
must conduct a trial-type hearing and provide inter­
ested persons with an opportunity to testify and
cross-examine adverse witnesses before issuing a
rule. (See chart on p. 239.) This process is generally
called "rulemaking on a record" or "formal rule­
making."

Since legislative drafters are often not attuned to
the nuances of the APA, the relevant statutes may
be ambiguous with respect to whether Congress
intended the agency to use formal or informal rule­
making. This was the situation that the Supreme
Court encountered in United States v. Florida East
Coast Ry., 410 U.S. 224 (1973). The statute merely
provided that the Interstate Commerce Commission
"may, after hearing," issue rules establishing incen­
tive per diem charges for the use of freight cars.
The protesting railroad argued that this language
required the ICC to follow the APA's formal rule-
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making procedures, and the legislative history did
tend to support this conclusion. But the Supreme
Court held that notice and comment rulemaking
would suffice; although a statute did not have to
track verbatim the APA phrase "on the record after
opportunity for an agency hearing" in order 1;;<>

trigger the formal rulemaking requirements, a clear
expression of congressional intent was necessary. In
effect, the Florida East Coast decision created a
strong presumption in favor of informal rulemak­
ing.

Although the point was not openly discussed in
the opinion, the Florida East Coast decision may be
based upon a belief that trial-type hearings are
generally not desirable in rulemaking. Commenta­
tors have criticized formal rulemaking as a costly,
cumbersome process that contributes little to the
quality of decision. The experience of the FDA,
which is required to use formal rulemaking in some
of its regulatory programs, is often cited as illustra­
tive. In the notorious Peanut Butter rulemaking,
for example, the parties consumed weeks of hearing
time and hundreds of pages of transcript so that
experts could be cross-examined on such issues as
whether peanut butter should contain 87 or 90
percent peanuts. See generally Hamilton, Rulemak­
ing on a Record by the Food and Drug Administra­
tion, 50 Tex.L.Rev. 1132 (1972). Another FDA for­
mal rulemaking dealing with vitamin supplements
was an even longer exercise in futility. After it had
held 18 months of hearings, the agency lost on
appeal because it had unduly restricted cross-exami-
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nation of a government expert. National Nutritional
Foods Ass'n v. FDA, 504 F.2d 761, 792-99 (2d
Cir.1974), cert. denied, 420 U.S. 946 (1975). In
other agencies, the costs and delays associated with
formal rulemaking have led to the virtual abandon­
ment of regulatory programs. Hamilton, Procedures
for the Adoption of Rules of General Applicability:
The Need for Procedural Innovation in Administra­
tive Rulemaking, 60 Cal.L.Rev. 1276, 1283-1313
(1972). Against the background of this experience,
the Supreme Court's reluctance to conclude that an
ambiguous statute required formal rulemaking is
understandable.

Even when the statute does plainly require for­
mal rulemaking, the APA permits some departures
from the procedures used in formal adjudications
(described in Chapter 7). Section 556(d) allows the
agency to substitute written submissions for oral
direct testimony in rulemaking. However, the provi­
so in the same section that a party is entitled "to
conduct such cross-examination as may be required
for a full and true disclosure of the facts" still
applies, so the agency must make available for
cross-examination the persons who supplied the in­
formation contained in the written submissions.
This obligation sometimes proves onerous. In Wirtz
v. Baldor Elec. Co., 337 F.2d 518 (D.C.Cir.1963), the
Labor Department had conducted a survey of manu­
facturers to determine the prevailing wages in the
electrical equipment industry. When the agency
used statistics derived from this survey in a formal
rulemaking to set minimum wages for government
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contractors in the industry, it made available for
cross-examination the statistician who had tabulat­
ed the figures from the questionnaires. However,
the Department refused to disclose individual com­
panies' responses, because it had given them assur­
ances that their replies would be kept confidential.
The reviewing court concluded that the industry
representatives opposing the rule needed access to
the raw data in order to cross-examine effectively,
and since the agency was unwilling to retract its
promises of confidentiality, the rule had to be set
aside. This data disclosure requirement implies that
an agency that wishes to rely on surveys or other
technical reports in a formal proceeding may incur
considerable delay and expense: in addition to the
time spent in hearings, the agency may have to
resort to compulsory process if the persons or com­
panies supplying the data are not willing to have it
disclosed to the public. If any of the subpoenaed
parties resists, as is likely to happen when sensitive
commercial information is involved, there may be
lengthy litigation over the legality of the agency's
demand before the data can be collected. See gener­
ally pp. 123-32 supra. Perhaps the real lesson is
that a "legislative fact" issue of this kind should
not be litigated in a formal proceeding in the first
place.

Another way in which formal rulemaking differs
from formal adjudication is that the process of
decision followed within the agency is somewhat
less confined. Under § 557(b) of the APA, the agen­
cy may omit the presiding officer's initial or recom-
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mended decision, and instead issue a tentative agen­
cy decision for public comment. In addition, the
strict separation of functions requirements of
§ 554(d) do not apply; decisionmakers in a formal
rulemaking are free to consult with staff experts
throughout the agency, including those who were
responsible for presenting the agency's position at
the hearing. Unlike adjudications, rulemaking pro­
ceedings are generally not accusatory; consequently,
there is less need to isolate the decisionmakers from
a potentially adversary staff in order to assure
fairness to the accused. However, the § 557(d) ban
on ex parte contacts with outside parties does apply
to formal rulemaking proceedings.

2. JUDICIALLY IMPOSED
PARTICIPATION RIGHTS

In the late 1960's, as rulemaking became an
increasingly important form of administrative deci­
sionmaking, dissatisfaction with the rulemaking
procedures provided by the APA began to spread.
Informal rulemaking was simple and efficient, but it
gave interested persons few rights to know and
contest the basis of a proposed rule. Formal rule­
making, on the other hand, provided abundant op­
portunities to participate and to challenge the agen­
cy's proposal, but at the cost of near paralysis. As
these shortcomings became more apparent, courts,
commentators, and legislators attempted to develop
intermediate procedural models that would permit
effective public participation in rulemaking while
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avoiding the excesses of trial procedure. These com­
promise procedures were generally described as
"hybrid rulemaking."

Reviewing courts were among the most active
proponents of hybrid rulemaking procedures. Al­
though constitutionally based notions of fundamerr­
tal fairness seemed to underlie this development,
the courts generally did not rest their holdings
squarely on the Constitution, doubtless because of
the traditional understanding that the due process
clause has little application in rulemaking cases.
Nevertheless, they readily found a variety of other
legal bases for imposing hybrid rulemaking proce­
dures. Unartful or ambiguous legislative drafting
sometimes provided an opportunity for creative ju­
dicial interpretation. For example, in Mobil Oil
Corp. v. FPC, 483 F.2d 1238 (D.C.Cir.1973), the
court held that the FPC had to employ hybrid
procedures, including evidentiary hearings on some
contested issues, in setting rates to be charged by
pipelines transporting certain kinds of hydrocarbon
products. The holding was based on a statute pro­
viding that courts should review these rules using
the substantial evidence test (a standard of review
normally associated with formal proceedings).

In other instances, the courts reinterpreted the
APA provisions governing informal rulemaking to
enhance the opportunities for meaningful public
participation. This approach is illustrated by United
States v. Nova Scotia Food Products Corp., 568 F.2d
240 (2d Cir.1977), where the court found an APA
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violation in the FDA's failure to make a key scienti­
fic study available to potential commenters. "To
suppress meaningful comment by failure to disclose
the basic data relied upon," the court reasoned, "is
akin to rejecting comment altogether." Finally,
some of the hybrid rulemaking opinions had little
direct basis in the texts of statutes or constitutional
provisions. In essence, the courts created a judicial
common law of rulemaking procedure. See generally
Davis, Administrative Common Law and the Ver­
mont Yankee Opinion, 1980 Utah L.Rev. 3.

Whatever their legal bases, the hybrid rulemak­
ing requirements generally fell into two broad cate­
gories. First, as in Nova Scotia, the courts pressed
agencies to disclose the data on which a proposed
rule rested, so that opposing parties could offer
responses. As a well-known case remarked, "It is
not consonant with the purpose of a rule-making
proceeding to promulgate rules on the basis of inad­
equate data, or on data that, [to a] critical degree, is
known only to the agency." Portland Cement Ass'n
v. Ruckelshaus, 486 F.2d 375, 393-94 (D.C.Cir.
1973), cert. denied, 417 U.S. 921 (1974). Second, as
in Mobil Oil, reviewing courts sometimes remanded
rules with instructions that the agency allow cross­
examination on particular issues, even though the
proceeding was generally governed by the APA's
informal rulemaking provisions. It was in a case of
the latter variety that the Supreme Court ultimate­
ly intervened, writing an unusually strong opinion
that effectively halted the judicial development of
hybrid rulemaking procedures.
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Vermont Yankee Nuclear Power Corp. v. Natural
Resources Defense Council, Inc., 435 U.S. 519
(1978), arose out of a rulemaking proceeding in
which the Atomic Energy Commission (the prede­
cessor of the Nuclear Regulatory Commission)
sought to determine the weight that it should 88.­

sign to the environmental effects of radioactive
waste when it conducted individual licensing pro­
ceedings for nuclear power plants. The agency was
authorized to use informal rulemaking in issuing
this kind of rule, but it had voluntarily held an oral
hearing at which witnesses were questioned by
agency representatives. On judicial review, the Dis­
trict of Columbia Circuit held that the agency had
not permitted sufficient exploration of key testimo­
ny concerning its plans for disposal of nuclear
waste: on remand, environmentalist intervenors
would be entitled to fuller procedural opportunities,
such as discovery or cross-examination.

The Supreme Court unanimously reversed, de­
nouncing the D.C. Circuit's opinion as "Monday
morning quarterbacking." The Court said that, ex­
cept in "extremely rare" circumstances, courts may
not force agencies to utilize rulemaking procedures
beyond those prescribed in the APA or other statu­
tory or constitutional provisions. In the Court's
view, the APA enacted" 'a formula upon which
opposing social and political forces have come to
rest' "(quoting Wong Yang Sung v. McGrath, 339
U.S. 33, 40 (1950)), and it is not the province of the
judiciary to alter that legislative judgment. The
Court also rejected the argument that additional
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procedures such as cross-examination would provide
a more adequate record for agency decision and
judicial review. On the other hand, the Court was
convinced that judicially imposed hybrid rulemak­
ing requirements would impose real costs. If the
courts were free to devise procedural requirements
on an ad hoc basis, "judicial review would be totally
unpredictable"; the agencies, seeking to avoid re­
versals, would inevitably. gravitate towards using
highly adversarial procedures in every case.

In general, courts have faithfully adhered to Ver­
mont Yankee's admonition against imposing rule­
making procedures beyond those mandated by stat­
ute. This does not mean, however, that judicial
supervision of the rulemaking process has become
insignificant. In the first place, courts can still
enforce the APA's requirements, and they often do
so aggressively. Not infrequently, for example, an
agency is held to have violated its notice obligations
under 5 U.S.C.A. § 553(b) because it promulgated a
final rule that is not a "logical outgrowth" of the
proposed rule on which it solicited comments. See,
e.g., Chocolate Manufacturers Ass'n v. Block, 755
F.2d 1098 (4th Cir.1985). And courts have had little
difficulty adhering to the Nova Scotia principle that
basic factual assumptions underlying a proposed
rule must be made available for comment by inter­
ested parties; this principle is now regarded as
implied by § 553(b). See, e.g., Connecticut Light &
Power Co. v. NRC, 673 F.2d 525, 530-31 (D.C.Cir.),
cert. denied, 459 U.S. 835 (1982).
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Moreover, Vermont Yankee has not been read as
detracting from the courts' ability to engage in
rigorous review of the substance of agency rulemak­
ing activities." Modern "hard look" review, as exem­
plified by decisions like State Farm, demands that
an agency build a record in .support of a rule and
respond to significant comments made by partici­
pants in the rulemaking proceeding. See pp. 107-10
supra. Indeed, the Vermont Yankee opinion express­
ly reaffirmed the principle that the rationality of an
agency rule must be judged on the basis of the
record that was before the agency when it issued
the rule. In a sense, this principle contradicts the
Court's emphasis on deference to Congress, because
the notion of a rulemaking record is itself a judicial
creation that was never envisioned by the framers
ofthe APA. See pp. 102-06 supra. Be that as it may,
the Court's stance is understandable in pragmatic
terms: the agency has a duty to build a record that
demonstrates that it has exercised its discretion
seriously and responsibly, but it has wide latitude to
determine the best way to assemble that record.

Some agencies, however, still follow hybrid rule­
making procedures because of legislative mandates
that obligate them to do so. In several regulatory

3. On remand in the Vermont Yankee case itself, the D.C.
Circuit set aside the AEC rule on the merits as an abuse of
discretion. The Supreme Court again reversed, but did so in a
narrowly written opinion that displayed no overall displeasure
with the D.C. Circuit's policy of subjecting administrative rules
to a "hard look." Baltimore Gas & Electric Co. v. NRDC, 462
U.S. 87 (1983).
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statutes adopted in the 1970's, Congress showed
considerable willingness to experiment with varia­
tions on the APA rulemaking models, often borrow­
ing devices that had first been developed in the
hybrid rulemaking cases. See, e.g., 42 V.S.C.A.
§ 7607(d) (EPA rulemaking under Clean Air Act);
15 V.S.C.A. § 57a (FTC consumer protection rule­
making). By the 1980's this legislative trend had
faded away: Congress, too, seems to have recognized
the large differences between writing a rule and
trying a case. Indeed, experience with the legisla­
tively imposed hybrid procedures has not been en­
couraging. The Administrative Conference of the
V.S. concluded that its detailed study of hybrid
rulemaking procedures used by the FTC provided
"compelling evidence" that trial-type hearing proce­
dure "is not an effective means of controlling an
agency's discretion in its exercise of a broad delega­
tion of legislative power which has not acquired, in
law, specific meaning." ACVS Recommendation No.
80-1, 45 Fed. Reg. 46772 (1980). Nevertheless, Con­
gress has not repealed many of the 1970's man­
dates; they remain on the books, as a continuing
legacy of the hybrid rulemaking era.

3. EX PARTE CONTACTS
AND PREJUDGMENT

The rise and fall of faith in procedural formality,
which was so prominent in the debate over partic­
ipation rights, has been replicated in other contro­
versies concerning the rulemaking process. For ex­
ample, § 553 of the APA says nothing about the
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problems of ex parte contacts and administrative
bias. AI3 rulemaking grew in importance during the
1970's, however, it was often argued that courts
should devise safeguards in those areas, borrowing
from the principles enforced in formal adjudica­
tions. See generally pp. 237-83 supra. The debate
was a vigorous one, for important procedural values
were at stake on both sides of the issues. See
generally Gellhorn & Robinson, Rulemaking Due
Process: An Inconclusive Dialogue, 48 V.Chi.L.Rev.
201 (1981). Ultimately, however, the balance seems
to have been struck decisively on the side of admin­
istrative flexibility in the rulemaking setting.

Even before the era of the hybrid rulemaking
decisions, there had been one occasion on which a
court overturned a rule issued in notice-and-com­
ment proceedings because the decisionmakers had
engaged in off-the-record discussions with an inter­
ested party. In Sangamon Valley Television Corp. v.
Vnited States, 269 F.2d 221 (D.C.Cir.1959), the
court set aside a rule reallocating a television chan­
nel from one city to another, because a corporate
official of an interested license applicant had met
informally with the FCC commissioners to discuss
the merits of the proceeding. The court noted that
the proceeding involved "conflicting private claims
to a valuable privilege": although the rule on its
face made only a general determination as to the
number of stations that would be available in the
two cities, in effect it determined which of several
competing applicants would get a license. In this
respect, the proceeding was functionally similar to a



Ch. 9 RULES AND RULEMAKlNG 325

comparative licensing adjudication. Because of this
unusual circumstance, Sangamon was viewed for
many years as having no application to most rule­
making proceedings.

The situation was less closely analogous to adjudi­
cation when the D.C. Circuit set aside another FCC
rule on ex parte contact grounds in Home Box
Office, Inc. v. FCC, 567 F.2d 9 (D.C.Cir.1977), cert.
denied, 434 U.S. 829 (1977). In the course of devel­
oping a rule regulating pay cable television, the
commissioners had held a number of private meet­
ings with interested participants. The court felt
that it would be "intolerable" if there were one
rulemaking record for insiders, and another for the
general public. In addition to this concern for the
fairness of the process, the court reasoned that
nonrecord communications would undermine the
effectiveness of judicial review, because the review­
ing judges would not have access through the rule­
making record to all of the material considered by
the agency.

By the time it decided Sierra Club v. Costle, 657
F.2d 298 (1981), the D.C. Circuit seemed to have
come full circle from HBO to the belief that ex
parte contacts during informal rulemaking are not
only permissible, but affirmatively desirable. In re­
jecting environmentalists' claims that EPA rules
governing air pollution from coal-fired power plants
should be set aside because of ex parte contacts
with industry representatives and others, the court
noted: "Under our system of government, the very
legitimacy of general policymaking performed by
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unelected administrators depends in no small part
upon the openness, accessibility, and amenability of
these officials to the needs and ideas of the public
from whom their ultimate authority derives, and
upon whom their commands must fall." The court
discounted the risk that the agency might be influ­
enced by undisclosed information, because the un­
derlying statute required EPA to justify its rule on
the basis of a publicly available administrative rec­
ord. (The court's reasoning seems equally applicable
to other rulemaking situations, because it is now
standard practice for courts to review a rule on the
basis of the administrative record. See pp. 102-06
supra.) However, the statute did require the agency
to put any written communication having "central
relevance" to the rule on the public record so that
other participants would have an opportunity to
respond, and the court reasoned that oral communi­
cations of equal relevance should be treated in the
same way.

The courts have been equally lenient, if not more
so, in permitting agency heads to consult freely
with their own staffs. In United Steelworkers of
America v. Marshall, 647 F.2d 1189 (D.C.Cir.1980),
the challenged contacts were between the Occupa­
tional Safety and Health Administration and some
consultants hired by the agency to analyze the
record of a rulemaking proceeding establishing per­
missible levels of worker exposure to airborne lead.
The court recognized that "nothing in the Adminis­
trative Procedure Act bars a staff advocate from
advising the decisionmaker in setting a final rule,"
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and that Vermont Yankee militated against any
judicial effort to impose additional procedural re­
quirements in rulemaking. The court then held
that, although the consultants had earlier appeared
as witnesses in the proceeding, they were "the
functional equivalent of agency staff." Inasmuch as
there was no strong evidence that the agency had
relied on otherwise undisclosed facts or legal argu­
ments supplied by the consultants, their work in
summarizing and analyzing the record had been a
legitimate part of the agency's deliberative process.

Reluctance to force rulemaking into the mold of
adjudicative procedure is also evident in the law's
response to the issue of prejudgment in rulemaking.
In Association of Nat'l Advertisers, Inc. v. FTC, 627
F.2d 1151 (D.C.Cir.1979), cert. denied, 447 U.S. 921
(1980), the court concluded that the FTC chairman
should not be disqualified from participating in a
rulemaking proceeding to ban advertisements di­
rected at young children, even though he had made
statements and written letters indicating that he
strongly favored some regulatory action against the
advertisers. The court reasoned that administrators
should be encouraged to speak their minds on the
issues involved in pending rulemaking proceedings,
so that they can engage in direct, candid dialogue
with affected interest groups, and thereby assess
the political acceptability of different policy choices.
In rulemaking, therefore, the test for disqualifica­
tion should not be whether the decisionmaker ap­
pears to have prejudged any fact issue (the test
applied in adjudicative proceedings), but whether
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"clear and convincing evidence" shows that he has
an "unalterably closed mind" on the pending mat­
ters! One might suspect that the court's test will,
as a practical matter, virtually immunize agency
officials from the threat of being removed from a
rulemaking proceeding for bias, even if they are
highly partisan advocates for their cause. The case
dramatically illustrates the extent to which courts
now view rulemaking as a political process, in which
value judgments and unprovable assumptions are
more important than the kind of facts that can be
found by a neutral, detached adjudicator.

C. EXECUTIVE OVERSIGHT

While courts have been scaling back their at­
tempts to supervise the rulemaking process in the
years since Vermont Yankee, managerial activity
within the executive branch has increased. At pres­
ent the oversight function is exercised primarily by
the Office of Information and Regulatory Affairs
(OIRA), which engages in systematic scrutiny of
proposed "significant" rules to determine whether
they are cost-justified and consistent with adminis­
tration policy. See pp. 63-66 supra.

To some observers, the extensive involvement of
White House officials in rulemaking proceedings

4. A further complication in the National Advertisers case
was that Congress had directed the FTC to exercise its rulemak­
ing authority through relatively formal procedures, resembling
those used in adjudication; nevertheless, the proceeding clearly
was designed to produce a rule, not an order, and thus the
disqualification test for rulemakers was applicable.
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implicates the dangers of ex parte contacts in a
particularly glaring fashion: private meetings be­
tween OIRA and officials at rulemaking agencies
have been thought to subvert the essential proce­
dural regularity and openness of the rulemaking
process. However, in Sierra Club v. Costle, 657 F.2d
298 (D.C.Cir.1981) (discussed at pp. 325-26 supra),
the court defended White House participation in
rulemaking proceedings: "Our form of government
simply could not function effectively or rationally if
key executive policymakers were isolated from each
other and from the Chief Executive. Single-mission
agencies do not always have the answers to complex
regulatory problems." The court thus declined to
invalidate a rulemaking proceeding during which
EPA officials had met with President Carter and his
economic advisors but had not disclosed this meet­
ing in the administrative record." Nevertheless, the
court suggested that disclosure of presidential con­
tacts might be essential if the discussion brought
important new factual information to the agency's
attention. Accordingly, OIRA soon adopted a proce­
dure for submitting such facts. to the agency for
inclusion in the administrative record.

The court's endorsement of executive supervision
facilitated the growth of the Reagan oversight pro­
gram. During the program's initial years, however,
there were persistent reports that OIRA was pres­
suring agencies to weaken regulations in ways that
were antithetical to the spirit of the statutes they

5. The court was also tolerant of pressures emanating from
the legislative branch. See p. 49 supra.
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were administering. In 1986, under threat of con­
gressional intervention, OIRA adopted a set of pro­
cedural reforms, including a commitment that its
formal written communications to agencies would
be released to the public after a final rule was
issued. Controls on "conduit communications" (in
which OIRA passes along to an agency the views of
interested outside parties) were also tightened. In
his overhaul of the oversight program in 1993,
President Clinton instituted further safeguards:
OIRA is now required to maintain a public log
disclosing the status of rules while they are under
review; and an agency must identify, in the notice
accompanying a published rule, any changes it
made at the suggestion of OIRA. These reforms
have served to improve the accountability of a re­
viewing office that, as a practical matter, usually
operates independently of the President himself.

D. RULEMAKING BY NEGOTIATION

The image of rulemaking as a political process,
which underlies decisions such as Sierra Club and
National Advertisers, has given impetus to efforts
by some agencies to use structured bargaining
among competing interest groups as a means for
developing certain rules. Initially, these experi­
ments in consensus-seeking, generally called "regu­
latory negotiation" or "reg-neg," were pioneered by
the Administrative Conference. Later, Congress co­
dified the basic process in the Negotiated Rulemak.­
ing Act of 1990, 5 V.S.C.A. § 561 et seq. In a typical
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regulatory negotiation, concerned interest groups
and the agency itself send representatives to bar­
gaining sessions led by a mediator. Membership on
the negotiating committee is to be balanced among
the various interests that might be affected by the
ultimate rule. The agreement that results from
these sessions is then forwarded to the agency,
which normally will publish it as a proposed rule
and follow through with the standard APA rule­
making process. However, the agency is not obligat­
ed to accept the participants' compromise as a final
rule, or even to propose it as a tentative rule. See
USA Group Loan Services, Inc. v. Riley, 82 F.3d 708
(7th Cir.1996) (agency that repudiated reg-neg con­
sensus agreement in its notice of proposed rulemak­
ing was not guilty of "bad faith" negotiation).

At its best, regulatory negotiation can provide a
superior format for encouraging cooperation rather
than confrontation. If all affected interests, includ­
ing the agency, participate in hammering out a
consensual solution, the result is likely to be more
acceptable to the participants than any policy that
the agency or an external reviewer might seek to
impose. See Harter, Negotiating Regulations: A
Cure for Malaise, 71 Geo.L.J. 1 (1982). Even the
proponents of regulatory negotiation acknowledge,
however, that in some situations the technique is
not worth trying, such as where the number of
interests needing representation is unmanageably
high, or where agreement would be possible only if
some participants compromised on a fundamental
issue of principle.
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Early experience with regulatory negotiation has
been promising. A built-in difficulty with the pro­
cess, however, is that the negotiating group's pro­
posed rule may contain illogical compromises that
were helpful in the search for consensus, but that
the agency cannot easily justify as a rational exer­
cise of its discretion under the governing statute.
The Act attempts to counteract this tendency by
providing that, on judicial review, a court should
accord no greater deference towards a rule that is
the product of negotiated rulemaking than it would
display towards a rule developed through other
rulemaking procedures. 5 U.S.C.A. § 570. In prac­
tice, however, most negotiated rules are never sub­
jected to judicial review-precisely because they do
embody a bargain that the participants are reluc­
tant to disturb. The relatively low degree of exter­
nal oversight to which negotiated rules are subject­
ed puts a premium on ensuring that the negotiation
is conducted with due attention to legality and the
public interest when the participants forge their
agreement in the first instance.

E. REQUIRED RULEMAKING

Agencies often choose to make policy in an indi­
vidual adjudication rather than in a rulemaking
proceeding, and for the most part the law respects
this preference. The APA provides procedural mod­
els for both rulemaking and adjudication, but it
does not direct an administrator to use one form of
proceeding rather than the other. Nor do most
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substantive regulatory statutes limit an agency's
choice of procedural vehicle; typically, they simply
authorize the administrator both to issue rules and
to adjudicate particular cases. As for judicial con­
straints, the general rule is well established: "the
choice between proceeding by general rule or by
individual, ad hoc litigation is one that lies primari­
ly in the informed discretion of the administrative
agency." SEC v. Chenery Corp., 332 U.S. 194, 203
(1947) (Chenery II).

As Chenery recognizes, agencies often have legiti­
mate reasons to make policy through adjudication.
The agency may feel a need to consider the policy
first in a concrete fact situation, building rules only
incrementally in the fashion of common law courts.
It may sense that the issues are too complex, or not
ripe enough, for across-the-board treatment. Alter­
natively, the agency may not even have thought
that a new policy was needed until the final stages
of an adjudication, when the cost and delay of
starting a new proceeding would be considerable. Of
course, the agency may also have less attractive
motives for shunning rulemaking: for example, it
may calculate that it can avoid public or congres­
sional criticism if its new policies are buried in fact­
specific adjudications instead of being clearly articu­
lated by rule. Usually, however, courts do not at­
tempt to question the agency's motives or to sec­
ond-guess its judgment as to how to develop policy.

Nevertheless, the Chenery principle has long trou­
bled scholars and judges who have believed that
rulemaking has sizable advantages in terms of both
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efficiency and fairness, see pp. 296-97 supra, and
that some agencies rely too heavily on case-by-case
adjudication to formulate policy. This critique has
occasionally prompted courts to attempt to force
agencies to make wider use of rulemaking in policy
development. To date, however, exceptions to Chen­
ery are rare and ill-defined.

A number of cases raising this issue have involved
the National Labor Relations Board, an agency that
has been exceptionally reluctant to act through
rules. In NLRB v. Wyman-Gordon Co., 394 U.S.
759 (1969), the Board ordered Wyman-Gordon to
provide union organizers with a list of the names
and addresses of employees eligible to vote in an
election to select a collective bargaining representa­
tive. The Board's directive was based on Excelsior
Underwear, Inc., 156 N.L.R.B. 1236 (1966), an earli­
er agency adjudication in which the Board had
established the list requirement, but had made it
applicable only in future cases. Wyman-Gordon
claimed that the Excelsior requirement was equiva­
lent to a "rule" and was invalid because it had not
been adopted in accordance with the APA rulemak­
ing procedures. In the Supreme Court, the plurality
opinion (for four Justices) strongly criticized the
NLRB's failure to use rulemaking procedure to es­
tablish the Excelsior list requirement. Nevertheless,
the plurality upheld the Board's action, because the
agency had ordered Wyman-Gordon to produce the
list during a valid adjudicative proceeding. Although
the Board was not entitled to treat the Excelsior
decision as conclusively settling the propriety of the
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list requirement (as a rule would have done, see pp.
284-88 supra), it was free to rely on that decision as
a precedent while litigating against subsequent em­
ployers. That is just what it had done in Wyman­
Gordon's case. Thus, the Court apparently held that
an agency may develop new policies through adjudi­
cation, so long as each person to whom those poli­
cies are later applied is given an individual right to
be heard on the question of whether the Board
should modify or abandon its case-law "rule."

The issue of choice between adjudication and
rulemaking returned to the Court in NLRB v. Bell
Aerospace Co., 416 U.S. 267 (1974). The agency
certified a bargaining unit of Bell's buyers, who
under previous Board policy would have been re­
garded as "managerial employees" who could not
be given such rights. As in Wyman-Gordon, the
company argued that a significant policy change of
this nature had to be made in rulemaking rather
than in an individual adjudication. Once again, the
Supreme Court disagreed, reaffirming Chenery and
stating that the Board's preference for adjudication
in this case deserved "great weight." (The Court
did indicate that a "different result" might have
been required if the company had relied to its
detriment on prior Board policy. However, this "dif­
ferent result" would probably not have been a de­
mand for rulemaking. Generally, when courts dis­
cern unfair retroactivity in an agency order, their
response is simply to hold that any attempt to apply
the new policy to the respondent would be void as
an abuse of discretion. See p. 98--99 supra.)
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Notwithstanding this line of cases, the Court has
on one occasion required an agency to engage in
rulemaking. In Morton v. Ruiz, 415 U.S. 199 (1974),
the Court reversed a decision of the Bureau of
Indian Affairs denying benefits to Indians under a
federal assistance program. The BIA had developed
an internal policy of denying assistance to claimants
who lived outside of the reservations, but it had
never communicated this policy to the public. The
Court held that, while this policy might be a reason­
able response to limitations in the program's fund­
ing, it could not be implemented through ad hoc
decisions; the BIA had to issue valid legislative
rules, which would be published in the Federal
Register, before it could cut off the claimants' eligi­
bility in this fashion. A relatively systematic ap­
proach to dispensing public assistance payments
was needed "so as to assure that [the agency's
policy] is being applied consistently and so as to
avoid both the reality and the appearance of arbi­
trary denial of benefits to potential beneficiaries."

Many commentators consider Ruiz irreconcilable
with the Chenery line of cases. One explanation for
these contrasting holdings is that Ruiz was relying
on an interest that was not implicated in the other
cases: an interest in obtaining fair consideration of
his application for benefits that Congress intended
to confer on persons such as himself. This, however,
is only a partial explanation. The Court did not
explain why Ruiz's case differed from that of many
other statutory beneficiaries who might feel that an
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agency has not sufficiently spelled out the criteria
by which it will dispense benefits.

While Ruiz is a unique case at the Supreme Court
level, it was not without antecedents in administra­
tive law. A handful of cases, decided under the due
process clause, have held that an agency must make
selections among applicants for scarce governmen­
tal benefits on the basis of "ascertainable stan­
dards." See Holmes v. New York City Housing
Auth., 398 F.2d 262 (2d Cir.1968) (applications for
public housing); Hornsby v. Allen, 326 F.2d 605
(5th Cir.1964) (applications for retail liquor licens­
es). Similarly, judicial refusals to strike down vague
regulatory statutes under the delegation doctrine
are sometimes predicated on an expectation that
the administering agency will develop standards to
particularize the statute. See pp. 21-22, 33-34 su­
pra. To be sure, these cases can be read as permit­
ting the agencies to develop the requisite "stan­
dards" in adjudicative proceedings, obviating the
need for regulations as such. The Court in Ruiz
may have reasoned, however, that in a large nation­
wide program like the BIA's, the only real protec­
tion for impecunious claimants like Ruiz lay in
readily accessible rules that would ensure consistent
behavior by the low-level bureaucrats who would
effectively be the final decisionmakers in most in­
stances.

In summary, agencies have almost complete free­
dom, in the absence of statutory restrictions, to
choose between rules and orders as vehicles for
policymaking. A few decisions have required rule­
making in order to ensure that applications for
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statutory benefits will be handled in a consistent
and rational fashion. When regulated parties have
raised the issue of mandatory rulemaking, however,
the Supreme Court has been entirely unreceptive.
(Regulated parties have occasionally prevailed in
lower court cases, but these cases have not seriously
attempted to distinguish Bell Aerospace and proba­
bly cannot be reconciled with it. See, e.g., Ford
Motor Co. v. FTC, 673 F.2d 1008 (9th Cir.1981),
cert. denied, 459 U.S. 999 (1982).) Of course, de­
spite the absence of judicial compulsion, most agen­
cies have, as mentioned earlier, expanded their rule­
making activity tremendously during the past two
decades. Increasingly, therefore, agencies like the
NLRB, which largely confine themselves to adjudi­
cating, are aberrations in the federal administrative
system. In fact, even the NLRB has recently experi­
mented with using rulemaking to streamline certain
functions, and the Supreme Court's unanimous con­
firmation of the Board's power to do so, American
Hosp. Ass'n v. NLRB, 499 U.S. 606 (1991), may
encourage further experimentation.

F. CONCLUSION: RULEMAKING
IN TRANSITION

One of this chapter's principal themes has been
the courts' view that federal agency rulemaking
should remain relatively free of procedural complex­
ity. Due to decisions such as Florida East Coast,
Vermont Yankee, and Sierra Club v. Costle, agencies
today can almost always develop rules without com-
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plying with the procedural expectations associated
with trial-type hearings. Despite this trend in the
case law, however, a number of prominent scholars
have recently argued that notice and comment rule­
making is in fact becoming increasingly cumber­
some and time-consuming. See, e.g., McGarity,
Some Thoughts on "Deossifying" the Rulemaking
Process, 41 Duke L.J. 1385 (1992). They attribute
this development, which they sometimes call the
"ossification" of the rulemaking process, to several
factors. Both Congress and the White House now
require agencies to conduct intensive analyses of
the potential effects of significant proposed rules.
Both branches have also become very active in
reviewing the merits of individual proposed rules.
See Chapter 2 supra. In addition, the judicial
branch has made rulemaking more difficult by en­
gaging in intrusive review of agency rules on ap­
peal. The rigor of the courts' "hard look" puts
pressure on agencies to write lengthy explanatory
statements and build comprehensive records to sup­
port new regulations. See pp. 107-10 supra.

. These scholars argue that, because of these exter­
nal forces, agencies are becoming increasingly reluc­
tant to commence rulemaking proceedings in the
first place. "Ossification" can cause an agency to
rely more frequently on interpretive rules and poli­
cy statements (which it can adopt without following
APA procedures); or to develop new policies
through case-by-case adjudication; or simply to
downplay programs that could be pursued only
through rulemaking, as one study found has oc-
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curred at the National Highway Traffic Safety Ad­
ministration (see pp. 172-73 supra).

To be sure, there are also many observers who
support the wide-ranging analyses that the legisla­
tive, executive, and judicial branches have induced
agencies to prepare in significant rulemaking pro­
ceedings. They see these requirements as a neces­
sary response to deficiencies in the thoroughness
and wisdom of agency policymaking. Indeed, in
1995 Congress came very close to making the re­
quirements even more rigorous. It nearly enacted
sweeping amendments to the APA that would have
directed agencies to generate detailed cost-benefit
and risk-assessment impact statements when pro­
mulgating major regulations. S. 343, 104th Cong.,
1st Sess. (1995). Courts would have been empow­
ered, for the first time, to oversee the agencies'
preparation of these analyses. This legislative initia­
tive was promoted as a means of upgrading the
rigor underlying agency rulemaking, especially in
complex fields such as environmental protection
and workplace safety.

Undoubtedly these regulatory reform efforts were
stimulated in part by dissatisfaction among constit­
uency groups, especially business groups, about the
heavy costs and burdens that modem regulations
have often imposed on them. In that regard, the
drive for amendment of the APA may have been
largely misdirected, because Congress could have
addressed some of these objections more straight­
forwardly-and with fewer risks of "ossifying" side­
effects--in other ways, such as by considering
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whether to modify various agencies' substantive
mandates. Nevertheless, the public's desire for ef­
fective external oversight of agency rulemaking is
certainly legitimate. The fundamental problem,
then, is to determine how society can maintain
adequate controls on the rulemaking process while
not interfering unduly with agencies' ability to car­
ry out their assigned missions. The lack of consen­
sus among administrative lawyers on this issue
should not be surprising. As the crucible of some of
society's most important collective decisions, the
administrative rulemaking process has quite natu­
rally emerged as a focal point for major debates
over the future of the regulatory state.



CHAPTER X

OBTAINING JUDICIAL REVIEW

A party seeking court reversal of an administra­
tive decision may be met at the threshold with a
series of technical defenses that could bar the court
from reaching the merits of her claim. This complex
and often overlapping set of doctrines is intended
primarily to define the proper boundaries between
courts and agencies-that is, to keep the courts
from exceeding the limits of their institutional com­
petence and intruding too deeply into the workings
of the other branches of government. For example,
administrators often make political or bargained
decisions that do not readily lend themselves to
judicial scrutiny. Parties sometimes seek judicial
review of agency decisions in which they have no
real stake. Or they seek review prematurely, creat­
ing a risk of early judicial intervention that could
frustrate or delay the administrative process, and
waste judicial resources. To deal with these kinds of
problems, the courts have developed doctrines such
as unreviewability, standing, and exhaustion of ad­
ministrative remedies. Still, the trend of the past
two decades has been towards breaking down these
barriers and allowing liberal access to judicial re­
view. The threshold defenses still have some bite,
but review has become freely available to an extent

342
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that would have surprised lawyers of a generation
ago.

A. JURISDICTION: ROUTES
TO REVIEW

The preliminary task in any attempt to obtain
judicial review of an agency action in the federal
system is to determine the proper court in which to
seek relief. The APA contains a general guideline: If
Congress has created a "special statutory review
proceeding relevant to the subject matter," the par­
ty is expected to file her petition in the court
specified in the statute; if no statutory review pro­
ceeding is available or adequate, the party may
utilize "any applicable form of legal action" in a
"court of competent jurisdiction." 5 U.S.C.A. § 703.
These forms of proceeding are respectively known
as "statutory review" and "nonstatutory review."
In a given situation, it may be difficult to know
which court to select. If a party mistakenly files in a
court that lacks jurisdiction, however, the petition
need not be dismissed: that court can transfer the
case directly to a court that does have jurisdiction.
28 U.S.C.A. § 1631.

1. Statutory Review. Since they are individually
enacted as part of the legislation prescribing the
powers of an agency, special statutory review pro­
ceedings can take a variety of forms. Most com­
monly, however, they follow the pattern set by the
Federal Trade Commission Act in 1914: after the
agency's decision becomes final, an interested per-
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son may file a petition for review in a federal court
of appeals. The court reviews the decision on the
basis of the record compiled by the administrator,
and if the agency action is invalid, the reviewing
court may vacate the decision or remand it for
further proceedings. Under some administratiye
statutes, such as the Social Security Act, review
occurs initially in a federal district court. The mod­
ern trend, however, is to allow petitioners to pro­
ceed directly to a court of appeals. Since even in­
formal actions are now generally reviewed on an
administrative record, the factfinding capabilities
of a trial court are not needed; thus, immediate
review in the court of appeals promotes judicial
economy and has few offsetting disadvantages. See
Florida Power & Light Co. v. Lorion, 470 U.S. 729
(1985).

Sometimes two or more parties file for review of a
single agency decision in different courts of appeals.
Until 1988, the first court to receive a petition
would automatically acquire jurisdiction over the
appeal. This rule occasionally induced rival chal­
lengers to engage in frantic "races to the court­
house," each hoping that the case would be heard
by a court of appeals that it thought would favor its
interests. Now, under a procedure enacted in 1988,
a random selection method is used to determine
which court will hear the case (subject to a change
of venue motion). 28 U.S.C.A. § 2112(a).

2. Nonstatutory Review. When Congress has
failed to create a special statutory procedure for
judicial review, or when the procedure that does
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exist cannot furnish adequate relief, a party dissat­
isfied with an agency action must resort to "non­
statutory review." This term is actually a misno­
mer, because judicial review is always based upon
some statutory grant of subject matter jurisdiction.
Thus, a party who wishes to invoke nonstatutory
review will look to the general grants of original
jurisdiction that apply to the federal courts. It
should be noted that the APA itself cannot supply
the jurisdictional basis for nonstatutory review; the
Supreme Court has held that the APA merely tells
the reviewing court what to do after it has obtained
jurisdiction under some other statute. Califano v.
Sanders, 430 U.S. 99 (1977).

One available basis for jurisdiction is the Manda­
mus and Venue Act, 28 V.S.C.A. § 1361, which
permits the federal district courts to hear suits "in
the nature of mandamus to compel an officer or
employee of the U~itedStates or any agency thereof
to perform a duty owed to the plaintiff." The Act is
a direct outgrowth of the old common law system of
writs (such as mandamus, certiorari, and prohibi­
tion), which served as the foundation for judicial
review of administrative action before the modern
system of civil procedure was developed. However,
§ 1361 applies only when the agency decision is
"ministerial" or nondiscretionary, and thus its utili­
ty is fairly limited. Plaintiffs usually prefer to pro­
ceed under statutory provisions that do not suffer
from this defect, such as the general federal ques­
tion jurisdiction statute, 28 U.S.C.A. § 1331, which
authorizes the federal district courts to entertain
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any case "arising under" the Constitution or laws
of the United States. An action for injunctive or
declaratory relief under § 1331 is generally the
simplest and most straightforward route to obtain­
ing nonstatutory review of an agency action.

Two other varieties of nonstatutory review should
also be mentioned. First, instead of challenging an
agency rule directly in court, a regulated party can
simply choose not to comply with it, and then
attack the validity of the rule in an enforcement
action if the agency brings one. This strategy may
be risky, however: if the rule survives, the challeng­
er may suffer a stiff penalty for having violated it. 1

Second, all of the above forms of review provide
relief only to litigants whose goal is to compel,
enjoin, or set aside agency action. Those who seek
to recover damages for harm inflicted by an admin­
istrative agency or official must rely on a separate
set of remedies. See pp. 387-93 infra.

1. Another factor limiting the value of this strategy is that
many modem regulatory statutes provide that a new rule may
only be challenged within a short period after it is promulgated,
such as sixty days. Courts have, however, carved out several
exceptions to these restrictions. See National Mining Ass'n v.
United States Dep't of Interior, 70 F.3d 1345 (D.C.Cir.1995);
NLRB Union v. FLRA, 834 F.2d 191 (D.C.Cir.1987). Whether the
proceeding is governed by the statutory review provision (and
thus the time limit) or by nonstatutory review is sometimes
unclear. Another option available to citizens who miss the dead­
line for challenging a rule is to petition the agency to rescind the
rule, and then, if necessary, appeal from the agency's denial of
the petition.
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B. UNREVIEWABLE ADMINISTRATIVE
ACTIONS

In the contemporary administrative state, judicial
review serves important social functions: it provides
redress for persons who have been harmed by arbi­
trary or illegal government action, and it serves to
keep the agencies faithful to the policy objectives
and procedural safeguards established by the legis­
lature. To promote these ends, the APA empowers
the courts to review nearly all agency actions. At
times, however, there are good reasons to exclude
the courts from reviewing certain agency actions, or
at least some of the findings underlying these ac­
tions. Two exceptions to the general availability of
judicial review are codified in § 701 of the APA.
Under this provision, judicial review is not available
"to the extent that (1) statutes preclude judicial
review; or (2) agency action is committed to agency
discretion by law." 5 U.S.C.A. § 701. The first of
these exceptions is primarily concerned with formal
expressions of legislative intent, while the latter
deals primarily with functional reasons why review
would be difficult or harmful.

The words "to the extent" in § 701 are intended
as a reminder that an action can be partially rather
than totally unreviewable. In reaching any decision,
an agency typically makes a series of determina­
tions-some legal, some factual, and some discre­
tionary. To say that an action is partially unreview­
able is simply to say that the courts will examine
some of these determinations and will not examine
others. This qualification is important, because par-
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tial unreviewability is much more common than
total unreviewability. Courts rarely pronounce an
action "unreviewable" without adding that they
would, nevertheless, entertain a challenge under
limited circumstances-for example, if the action
were alleged to be unconstitutional.

1. STATUTORY PRECLUSION
OF REVIEW

Since Congress controls the jurisdiction of the
federal courts, it is free to write into statutes partic­
ular exceptions to the general availability of judicial
review-in other words, to "preclude" judicial re­
view by statute. Courts are bound to follow these
congressional directives so long as they are constitu­
tional, but statutory preclusions run counter to a
strong modern trend toward making judicial review
freely available. In Abbott Laboratories v. Gardner,
387 U.S. 136 (1967), the Supreme Court formally
acknowledged this presumption of reviewability. It
held that judicial review of final agency action "will
not be cut off unless there is persuasive reason to
believe that [this] was the intention of Congress."
Congressional intent to preclude review had to be
demonstrated by "clear and convincing evidence."

The strength of the presumption of reviewability
is reflected in the extraordinary feats of statutory
construction that courts have performed in order to
avoid concluding that particular statutes preclude
judicial review. For example, in Johnson v. Robison,
415 U.S. 361 (1974), a statute provided that "the
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decisions of the Administrator on any question of
law or fact under any law administered by the
Veterans Administration providing benefits for vet­
erans and their dependents or survivors shall be
final and conclusive and no . . . court . . . shall have
power or jurisdiction to review any such decision."
Despite this extraordinarily clear expression of Con­
gressional intent, the Supreme Court found a way
to grant limited review. The claimant Robison was a
conscientious objector who had performed alterna­
tive service, as required by the draft law. The VA
concluded that he was ineligible for assistance un­
der a statute that provided educational assistance to
veterans who had "served on active duty." Robison
asserted that this interpretation denied his consti­
tutional rights to equal protection of the laws and
free exercise of religion. The Court held that Robi­
son escaped the statutory preclusion because he was
not seeking review of an administrative decision
under the statute, but rather was challenging the
constitutionality of the statute itself.

The Robison opinion reflects a tendency of con­
temporary reviewing courts to seek a functional or
institutional reason for prohibiting review, and to
bar litigants only when there is a valid policy justifi­
cation. The legislative history of the statutory pre­
clusion for VA decisions suggested that it was de­
signed to serve two policy goals: preventing burdens
on the courts and the agency, and assuring national
uniformity in the application of VA standards and
policies. The Court reasoned that neither justifica­
tion applied to constitutional claims like Robison's:
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the number of constitutional attacks was likely to
be small, and the VA admittedly had no special
competence in determining constitutional rights.
Later, the Court extended Robison by permitting
judicial review in situations in which a claimant
contended that the VA had misinterpreted a statute.
other than its organic legislation. Traynor v. Tur­
nage, 485 U.S. 535 (1988) (VA allegedly violated
Rehabilitation Act by refusing to treat alcoholism as
a disease). Finally, in 1988, Congress bowed to
criticism of the broad VA preclusion statute, replac­
ing it with a narrower one under which the VA's
legal rulings <but not its factual or law-applying
rulings) would be freely reviewable. 38 U.S.C.A.
§ 101.

A different, and perhaps more common, type of
statutory preclusion is legislation that imposes a
time limit on efforts to obtain review of an adminis­
trative decision. A provision of this kind was at
issue in Adamo Wrecking Co. v. United States, 434
U.S. 275 (1978). The petitioner had been prosecuted
for violating an air pollution emission standard for
asbestos dust while demolishing a building, and in
defense he attempted to raise a variety of objections
to the validity of the rule. However, the relevant
section of the Clean Air Act required that chal­
lenges must be brought within 30 days of the date
when the rule was issued, and the petitioner had
missed that deadline. The Court nevertheless grant­
ed limited review by directing the court hearing the
enforcement action to determine whether the asbes­
tos rule was the kind of emissions standard autho-
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rized by the Clean Air Act. On the other hand, that
court would be precluded from deciding claims that
the standard lacked factual support or was issued
through defective procedures. The reasoning of the
Adamo Wrecking opinion is narrow, but the case
does illustrate the Court's reluctance to cut off all
access to judicial review. It also reflects the Court's
willingness to construe preclusion statutes creative­
ly in order to strike a balance between the compet­
ing risks of unfairness to the complaining party and
impairment of the regulatory program.

In a few recent cases, the Court has demonstrated
that the presumption of reviewability can at times
be overcome. In Block v. Community Nutrition In­
stitute, 467 U.S. 340 (1984) (CN]), the Court stated
that the Abbott Laboratories "clear and convincing
evidence" standard should not be applied in a
"strict evidentiary sense"; rather, congressional in­
tent to preclude review need only be "fairly discer­
nible" in the statutory scheme. Indeed, in CN]
itself, the Court was willing to find such intent
despite the absence of any explicit preclusive lan­
guage in the statute in controversy. A group of
consumers challenged a marketing order in which
the Secretary of Agriculture had established mini­
mum prices that dairy farmers could charge to
"handlers" (processors) of their milk products. As
the Court noted, Congress, in the underlying stat­
ute, had designed a complex framework by which
handlers could participate in the adoption of milk
marketing orders at the administrative level, but it
had not provided for consumer participation in
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those proceedings. Therefore, the Court reasoned,
Congress must have meant to exclude consumers
from the entire regulatory process, including the
use of judicial review.

In a later case, the Court held that a federal mine
safety law impliedly precluded a coal company from
suing in district court to prevent the Mine Safety
and Health Administration from issuing a citation
under the statute. Thus, a MSHA directive instruct­
ing the company to allow union representatives to
participate in inspections of its mines could be
contested only in an enforcement action initiated by
MSHA. Thunder Basin Coal Co. v. Reich, 510 U.S.
200 (1994). The Court found that the mine safety
law provided a comprehensive scheme for adminis­
trative and judicial evaluation of employers' conten­
tions, and that Congress had intended to make this
scheme exclusive because of its concern about em­
ployer obstructionism. Although the company would
have to tolerate inspections by the union represen­
tatives while the review proceedings were pending,
or else risk monetary penalties, the Court was not
persuaded that this choice would cause any intoler­
able hardship. eNI and Thunder Basin show the
difficulty of making generalizations about statutory
preclusion: ultimately, every case turns on an exam­
ination of the meaning of a particular statute. While
the presumption of reviewability is certainly well
entrenched, and reflects a dominant judicial atti­
tude, one cannot expect it to control the outcome of
every case.
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2. COMMITTED TO AGENCY
DISCRETION

353

While statutory preclusion is concerned primarily
with the legislature's intent to bar review, the ex­
ception for actions "committed to agency discre­
tion" is more directly concerned with functional
reasons for limiting or denying review. Courts are
designed to make and review reasoned decisions­
those which result from finding facts, drawing in­
ferences from them, and applying legal principles to
them. Agencies perform similar functions in both
adjudication and rulemaking, but they also make
other kinds of decisions as well-including political
judgments or bargained decisions that the courts
may not be competent to review. In addition, some
areas of administration have a compelling need for
speed, flexibility, or secrecy in decisionmaking that
is inconsistent with the open and deliberate process­
es of judicial review. When the court finds that
there is some compelling practical justification for
avoiding review, it may conclude that the action is
wholly or partly committed to the agency's unre­
viewable discretion. Of course, the fact that an
agency has been granted some discretion by statute
is not enough to trigger this exemption from judi­
cial review. The phrase "committed to agency dis­
cretion" is a technical term, and the circumstances
in which it is found applicable are actually quite
limited.

Administrative decisions affecting national de­
fense and foreign policy are often held to be com-
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mitted to agency discretion, because of the courts'
lack of information about military and diplomatic
affairs, the confidentiality of much of that informa­
tion, and the desire to allow the United States to
"speak with one voice" in its foreign relations.
Thus, a decision by the Secretary of Defense to use .
foreign vessels to ship military supplies rather than
reactivating the American "mothball fleet" has
been held nonreviewable, Curran v. Laird, 420 F.2d
122 (D.C.Cir.1969) (en bane) (Leventhal, J.), and so
has the President's decision to approve or modify
the CAB's grants of air routes between the United
States and foreign countries, Chicago & So. Air
Lines v. Waterman S.S. Corp., 333 U.S. 103 (1948).
Decisions have also been deemed "committed to
agency discretion" where the administrator is act­
ing in a managerial capacity-that is, exercising
continuing supervision over an area of responsibili­
ty through a series of small decisions which may
have to be based on intuition or hunch rather than
fmdings of fact and deductions from legal princi­
ples. Examples of regulatory areas where this ratio­
nale has been applied to preclude judicial review
include supervision of rents charged by private
landlords in subsidized housing (Hahn v. Gottlieb,
430 F.2d 1243 (lst Cir.1970); cf. Langevin v. Che­
nango Court, Inc., 447 F.2d 296 (2d Cir.1971», and
the decision by the administrator of a VA hospital
to transfer a doctor who had "strained personal
relationships" with his colleagues (Kletschka v.
Driver, 411 F.2d 436 (2d Cir.1969».
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The Supreme Court has provided scant guidance
as to when an agency action should be deemed
"committed to agency discretion." In its most ambi­
tious effort to clarify the doctrine, the Court stated
that this exemption from judicial review comes into
play when there is "no law to apply" to the agen­
cy's decision. Citizens to Preserve Overton Park,
Inc. v. Volpe, 401 U.S. 402 (1971). This emphasis on
whether the court has "law to apply" is fairly
reliable as far as it goes: when a plaintiff tenders a
credible argument that an agency has violated the
Constitution, a statute, or a binding regulation,
reviewing courts will virtually always listen. Never­
theless, the Overton Park test has restrictive impli­
cations that are hard to justify. The absence of legal
constraints on an administrative decision does not,
in itself, demonstrate that judicial review is un­
workable, for a court may still be able to investigate
whether the agency's decision is inadequately rea­
soned, inconsistent with facts in the record, or in
some other sense "arbitrary and capricious." More-

. over, the assumptions behind Overton Park seem
somewhat confused: even if it were true in a given
case that a court could not possihly find any basis
on which to reverse the agency, the notion of unre­
viewability would be superfluous, because the agen­
cy would be bound to win on the merits in any
event. In short, the "law to apply" test places
undue emphasis on whether a court can review a
given decision; the focus ought to be on whether a
court should review it. See Levin, Understanding
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Unreviewability in Administrative Law, 74 Minn.
L.Rev. 689 (1990).

In fact, the Court has never used the "law to
apply" test as the sole basis for holding any admin­
istrative action unreviewable. In Heckler v. Chaney,
470 U.S. 821 (1985), discussed at pp. 115-17 supra,
the Court held that agency decisions not to initiate
enforcement proceedings are "presumptively unre­
viewable," and that this presumption is rebutted if
Congress has furnished "law to apply" in the form
of guidelines limiting the agency's enforcement dis­
cretion. But the Court's holding also rested heavily
on functional considerations, such as the abstract
nature of the issues presented and the intrinsically
managerial nature of an agency's decisions about
how to allocate scarce human and budgetary re­
sources. In a similar vein, the Court held in Lincoln
v. Vigil, 508 U.S. 182 (1993), that an agency's
allocation of funds from a lump-sum appropriation
was unreviewable-not only because Congress had
not tied the agency's hands, but also because of a
tradition of leaving administrators free to balance
competing spending priorities and to adapt to
changing circumstances. And when the Court held
that a dismissed CIA employee could not challenge
his termination in federal court (except on constitu­
tional grounds), it relied not only on the breadth of
the underlying statute, but also on the practical
point that "employment with the CIA entails a high
degree of trust that is perhaps unmatched in gov­
ernment service." Webster v. Doe, 486 U.S. 592
(1988).
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In summary, the determination that an adminis­
trative decision is committed to agency discretion
seems to turn on a variety of factors. The presence
or absence of "law to apply" is probably the most
important, but courts also consider matters such as
"the appropriateness of the issues raised for review
by the courts; ... the need for judicial supervision
to safeguard the interests of the plaintiffs; and ...
the impact of review on the effectiveness of the
agency in carrying out its assigned role." Hahn v.
Gottlieb, supra. The relatively undeveloped nature
of the law in this area is undoubtedly related to the
courts' strong allegiance to the Abbott Laboratories
presumption of reviewability. Mindful of the risks of
unchecked administrative power, judges are usually
not receptive to government counsel's pleas that
particular agency decisions or findings should re­
ceive no judicial scrutiny whatever. Generally,
therefore, courts rely on deferential scope-of-review
principles, rather than applications of the doctrine
of unreviewability, as the preferred tool for separat­
ing the administrative from the judicial spheres of
.responsibility.

c. STANDING

A person bringing a court challenge to an admin­
istrative decision must have standing to seek judi­
cial review. The standing doctrine is a complex and
frequently changing body of law, which has both a
constitutional and a common law basis. The consti­
tutional source of the standing doctrine is Article
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III, § 2 of the Constitution, which limits the federal
judicial power to "cases" and "controversies." The
American judicial process is an adversary system,
which depends upon the litigants to gather and
present the information needed for a sound deci­
sion. The "case or controversy" limitation, as em­
bodied in the standing doctrine, seeks to assure
sufficient opposition between the parties to make
this system function properly. In addition, the law
of standing is intended to help keep the judiciary
within its proper orbit, so that the political branch­
es of government will not be dominated by an "anti­
majoritarian" judiciary.

The difficulty, however, is that these consider­
ations of institutional competence and legitimacy
conflict with other strongly held values. The indi­
vidual plaintiff's demand for redress from illegal
government action can exert a powerful countervail­
ing claim on the court's sense of justice. Moreover,
judicial review serves as a method of assuring that
bureaucratic actions are consistent with the Consti­
tution and with mandates established by elected
political actors. In light of these conflicting policy
pulls, it is perhaps not surprising that the law of
standing has had an erratic pattern of development.

1. EARLY CASE LAW

The early view was that a person seeking judicial
scrutiny of agency action had to show that he had a
legally protected interest-that is, one recognized
by the Constitution, by statute or common law-
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that was adversely affected by the agency's decision.
A personal or economic interest was not sufficient.
E.g., Alabama Power Co. v. Ickes, 302 U.S. 464
(1938). Eventually, however, the "legally protected
interest" test fell into disfavor. Critics claimed that
it tended to confuse standing issues with merits
issues, because the court would need to consider the
merits of the plaintiff's assertions of administrative
illegality in order to determine whether he had a
sufficient legal interest to confer standing. More­
over, the test was excessively rigid, because it de­
pended more upon ancient common law concepts
than upon policy considerations such as the need
for a judicial check on a growing federal bureaucra­
cy. These defects led to a crumbling of the doctrinal
barriers in the 1940's.

The first major breakthrough occurred in FCC v.
Sanders Bros. Radio Station, 309 U.S. 470 (1940).
The Court there held that the statutory language
granting judicial review to "persons aggrieved" by
an FCC license decision was broad enough to in­
clude competitors of a successful applicant, even

. though the substantive provisions of the Communi­
cations Act were intended to protect the public
interest, not the economic interests of competitors
such as the petitioner. The test of an "aggrieved
person," in other words, was not limited to the
assertion of a personal legal wrong. The Court
reasoned that Congress "may have been of the
opinion that one likely to be financially injured by
the issuance of a license would be the only person
having a sufficient interest to bring to the attention
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of the appellate court errors of law in the action of
the Commission." Sanders gave rise to a series of
cases in which private parties were granted stand­
ing under various statutory review provisions, on
the assumption that Congress had viewed them as
"private attorney generals" to enforce statutory.
requirements. See, e.g., Associated Indus. of New
York v. Ickes, 134 F.2d 694, 704 (2d Cir.1943),
vacated as moot, 320 U.S. 707 (1943). Once a claim­
ant established that he was within the statutory
language, he was free to challenge the legality of
the agency action on all available grounds, even
though some of them might not be relevant to his
personal interest.

The adoption of the APA in 1946, providing in
§ 702 that a person "adversely affected or ag­
grieved by agency action within the meaning of a
relevant statute" could obtain judicial review, even­
tually contributed to the liberalizing trend. Liti­
gants began to argue that the Act did not merely
codify the existing "legal interest" theory but rath­
er expanded the availability of standing by allowing
judicial review whenever the complainant could
prove that he was adversely affected in fact. This
theory met with. mixed results in the lower courts.
When, two and a half decades later, the Supreme
Court finally addressed the meaning of § 702, it did
not fully endorse the theory just mentioned, but it
did propound a relatively permissive analytical
framework that is still in use today. In Association
of Data Processing Service Organizations v. Camp,
397 U.S. 150 (1970), the Court reduced the law of
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standing to seek judicial review of administrative
action to two questions: (1) has the complainant
alleged "injury in fact"; and (2) is the interest
sought to be protected by the complainant "argu­
ably within the zone of interests to be protected or
regulated by the statute or constitutional guarantee
in question"? Applying this two-pronged test, the
Court found that sellers of data processing services
could sue to prevent the Comptroller of the Curren­
cy from authorizing banks to compete with them,
because (a) the Comptroller's ruling would cause
them economic harm, and (b) federal banking legis­
lation suggested, at least "arguably," that Congress
desired to protect companies from having to com­
pete with banks for nonbanking business.

2. ZONE OF INTERESTS

The "zone of interests" issue has proved to be the
less contentious of the two prongs of the Data
Processing test. The Court elaborated on the
"zone" test in Clarke v. Securities Industry Ass'n,
479 U.S. 388 (1987). The facts closely resembled
those of Data Processing: securities dealers chal­
lenged a ruling of the Comptroller allowing banks
to offer discount brokerage services without con­
forming to federal restrictions on branch banking.
The Court again found standing, noting that the
zone of interests test is "not meant to be especially
demanding" and prevents standing only when "the
plaintiff's interests are so marginally related to or
inconsistent with the purposes implicit in the stat-
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ute that it cannot reasonably be assumed that Con­
gress intended to permit the suit." On the other
hand, the zone test is not entirely toothless, as the
Court showed in Air Courier Conference v. Ameri­
can Postal Workers Union, 498 U.S. 517 (1991).
The Postal Service had issued a regulation partially
waiving its statutory monopoly on mail service, so
that private carriers would be free to engage in
overnight delivery of letters to foreign postal sys­
tems. Concerned that this decision would adversely
affect the employment opportunities of its mem­
bers, two postal workers unions sued the agency,
claiming that the regulation was unlawful. The
Court held that the unions were not within the
relevant zone of interests, because the statute es­
tablishing the postal monopoly "exists to ensure
that postal services will be provided to the citizenry
at-large, and not to secure employment for postal
workers." Although Congress had also passed laws
governing labor-management relations in the Postal
Service, those laws had no significant relationship
to the postal monopoly legislation and thus did not
suffice for standing.

A litigant can satisfy the zone test by relying on
the purposes of the specific provision underlying the
suit, which may not be the same as the primary
purposes of the overall regulatory scheme. The
Court so held in Bennett v. Spear, _ U.S. _,117
S.Ct. 1154 (1997), in which ranchers and irrigation
districts sued to overturn a biological opinion issued
under the Endangered Species Act by the Fish and
Wildlife Service. The opinion directed modifications
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in a water project in order to protect two species of
fish. The plaintiffs claimed the FWS had not com­
plied with a statutory directive to take into account
the best available scientific data. This provision was
largely intended to prevent overly zealous actions
under the ESA and thus supported standing, even
though the basic purpose of the Act is species pro­
tection. In any event, as Bennett also held, the zone
test is a prudential, nonconstitutional limitation on
standing, and Congress can modify or abrogate it.
Thus, because the ESA authorizes "any person" to
sue to redress certain violations, the zone test does
not apply at all to those specific claims.

3. INJURY IN FACT

Unlike the "zone" issue, the injury in fact compo­
nent of the Data Processing test has given rise to
numerous bitter debates in the courts. The impor­
tance of this issue became clearly evident when the
Sierra Club brought suit to block the development
of a ski resort in a wilderness area. Sierra Club v.
Morton, 405 U.S. 727 (1972). The Supreme Court
conceded that threats to aesthetic, recreational, and
environmental interests could constitute sufficient
injury in fact to satisfy the standing requirement.
Nevertheless, the Sierra Club's pleadings were inad­
equate, because it had failed to allege that any of its
members actually used the wilderness area that
would be affected by the resort development; in­
stead, it had merely relied on its status as a respon­
sible environmentalist organization. This was not
enough for standing. To satisfy the APA, the Court
said, an organization had to demonstrate that the
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government was causing specific injury to it or its
members.' A "mere 'interest in a problem' " would
not entitle it to bring suit. Sierra Club soon gave
rise to other cases refusing standing to litigants
who could allege only an "abstract injury." E.g.,
Schlesinger v. Reservists Committee to Stop the
War, 418 U.S. 208 (1974) (plaintiff had no individu­
alized stake in whether members of Congress re­
tained membership in the Reserves).

The injury-in-fact test is especially difficult to
apply when the threat of harm to the plaintiff's
interests is only remotely or indirectly attributable
to agency action. This problem is especially likely to
emerge when the government program uses subsi­
dies, tax credits, or other such incentives to achieve
a desired result, rather than providing for direct
regulation or disbursements of benefits to claim­
ants. At first, the Supreme Court seemed untrou-

1. An association has standing to sue on behalf of its mem­
bers when "(a) its members would otherwise have standing to
sue in their own right; (b) the interests it seeks to protect are
germane to the organization's purpose; and (c) neither the claim
asserted nor the relief requested requires the participation of
individual members in the lawsuit." Hunt v. Washington State
Apple Advertising Comm'n, 432 U.S. 333 (1977). The second of
these criteria is construed very leniently, Humane Society v.
Hodel, 840 F.2d 45 (D.C.Cir.1988), and the third comes into play
only in suits for monetary relief, in which the amount of recovery
might vary among individuals. See United Food & Commercial
Workers Union Local 751 v. Brown Group, Inc., _ U.S. -. 116
S.Ct. 1529 (1996). Usually, therefore, the only important ques­
tion in litigation is whether the first criterion is met.
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bled by causation issues of this kind. In United
States v. Students Challenging Regulatory Agency
Proceedings, 412 U.S. 669 (1973) (SCRAP), the
plaintiffs were law students who wanted to contest
the ICC's approval of a freight rate that they felt
would discourage the use of recycled materials and
thereby contribute to environmental pollution. To
establish standing, they alleged that the rate in­
crease would lead to increased litter and depletion
of minerals and other natural resources in forests
or parks where they engaged in recreational activi­
ties. The Court thought this an "attenuated line of
causation," but it did not bar the students from
maintaining their action. Instead, it noted that the
plaintiffs must be prepared to prove the allegations
of harm in their complaint, and it remanded to the
district court for further proceedings.

The liberality of SCRAP, however, proved short­
lived. Later decisions of the Supreme Court have
insisted that plaintiffs demonstrate a "substantial
likelihood" that the government is causing them
harm and that a favorable decision would actually
redress that harm. For example, Simon v. Eastern
Kentucky Welfare Rights Organization, 426 U.S. 26
(1976), involved tax exemptions for private hospi­
tals providing medical care to indigents. When the
IRS issued a revenue ruling reducing the amount of
indigent care a hospital must provide in order to
qualify for the exemption, a welfare organization
and several indigent individuals sought judicial re­
view. Despite allegations that the individual plain­
tiffs had been denied treatment as a result of the
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IRS ruling, the Court ordered the case dismissed for
lack of standing. In the Court's view, it was purely
speculative whether the plaintiffs would have been
given any service in the absence of the ruling; nor
was it clear that a favorable decision on the merits
would be likely to redress the claimed injury, for the
hospitals might continue to withhold care for indi­
gents even without the tax incentive. Similarly, in
Allen v. Wright, 468 U.S. 737 (1984), parents of
black children who attended public schools sued the
IRS to force it to deny tax exempt status to racially
discriminatory private schools. The parents (whose
children had not applied for admission to the
schools in question) claimed that the IRS's conduct
caused these schools to flourish and thus impaired
their children's right to attend an integrated school
district. But the Court saw no reason to believe that
elimination of the exemptions would make an ap­
preciable difference in public school integration, and
thus denied standing.

These new tests of causation and redressability
have not always resulted in barring litigants from
judicial review when they allege indirect harm. In
Duke Power Co. v. Carolina Environmental Study
Group, Inc., 438 U.S. 59 (1978), the plaintiffs
sought to challenge the constitutionality of a statute
that encouraged the development of nuclear power
by limiting the liability of utilities for damages
caused by a nuclear accident. They alleged that two
nuclear power plants that were under construction
near their residences would cause thermal pollution
and health risks from radioactive discharges; in



Ch. 10 OBTAINING JUDICIAL REVIEW 367

addition, they claimed that the plants would not be
constructed and operated without the statute limit­
ing liability. Thus, when the Nuclear Regulatory
Commission implemented the statute by certifying
that the power company could limit its liability in
the event of an accident, the NRC was causing the
plants to be built and therefore was causing the
plaintiffs to suffer environmental injury. The Court
concluded that the plaintiffs had standing," al­
though it then went on to uphold the statute on the
merits. The Court's relative liberality may be ex­
plainable in part on the basis that in Duke Power,
unlike the more restrictive precedents, the neces­
sary causal relationship had been established
through evidence in the district court. That court
had specifically found that the plants would not
have been built "but for" the liability limitation,
and the Court did not consider this finding clearly
erroneous. Many observers believe, however, that
the real explanation for these contrasting results is
that in Duke Power, unlike the other decisions, the

2. The Court also said it was irrelevant that the injuries
supporting standing (thermal pollution, ete.) had no relationship
to the right that the plaintiffs hoped to vindicate (the constitu­
tional right to full compensation in the event of an accident).
Although a "subject-matter nexus" between these two variables
has been required in the context of taxpayers' suits to prevent
unlawful government expenditures, Flast v. Cohen, 392 U.S. 83
(1968), the Court said in Duke Power that the requirement is
limited to that context. Indeed, the Court seems to regard Flast
as a unique decision that should be confined to its facts. See
Valley Forge Christian College v. Americans United for Separa­
tion of Church and State, Inc., 454 U.S. 464 (1982) (taxpayer
standing recognized in Flast does not apply when government
acts by giving away property rather than by spending money).
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Court was eager to reach the merits, so that it could
remove doubts about the constitutionality of the
challenged statute.

Despite cases like SCRAP and Duke Power, more
stringent applications of the injury-in-fact test are
the dominant trend in the Supreme Court. Tne
practical result is that, as subsequent cases indicate,
a challenger's failure to provide specific factual sup­
port for an asserted injury in fact, at least by the
time the case reaches a summary judgment stage,
makes the suit vulnerable to dismissal. For exam­
ple, in Lujan v. National Wildlife Fed'n, 497 U.S.
871 (1990), an environmental organization alleged
that the Bureau of Land Management's "land with­
drawal program" was opening up too much public
land to mining. The plaintiff had submitted affida­
vits in which two of its members asserted that they
used lands for recreational and aesthetic purposes
"in the vicinity" of the areas affected by the Bu­
reau's actions. The Court held that this submission
was too general. The areas named in the affidavits
extended over millions of acres. Only small portions
of these areas were affected by the Bureau's deci­
sions, and the affiants had not specifically asserted
that they made use of those portions. (In any event,
the Court added, the plaintiffs could only have
litigated the status of specific areas they used, not
the entire territory affected by the Bureau's land
withdrawal program. The program as a whole could
not be considered an "agency action" for judicial
review purposes.)
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A similar case involved the requirement in the
Endangered Species Act that a federal agency must
consult with the Secretary of Interior before fund­
ing or carrying out activities that might jeopardize
an endangered species. The Defenders of Wildlife
brought suit to establish that this consultation re­
quirement extends to projects that the federal gov­
ernment funds in foreign countries. Two members
filed affidavits declaring that they had personally
traveled to foreign sites in order to study certain
endangered species that were threatened by devel­
opment projects funded by the Agency for Interna­
tional Development. But the Court found this insuf­
ficient for standing: the affiants had not mentioned
any definite plans to return to the contested sites
and thus had not established that they faced an
actual or imminent injury. Lujan v. Defenders of
Wildlife, 504 U.S. 555 (1992).3 This holding was
particularly striking in light of the Act's provision
stating that "any person" may bring suit to enforce
the Act. The Court considered the "citizen suit"
provision irrelevant in this case, because implemen­
tation of the laws is primarily the province of the
executive branch, and Congress could not empower
the courts to take over that function by intervening
in the absence of a case or controversy under Arti­
cle III of the Constitution.

3. The Court added, however, that the plaintiffs' inability to
demonstrate that consultation with the Secretary would have
influenced the AID decision was not a flaw in their case. In other
words, when a private party contends that an agency made a
procedural error in reaching a decision, she does not have to
show that the error will cause any injury to her, but only that
the ultimate agency action will do so.
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Looking at this entire body of case law, one can
seriously question whether the standing doctrine, as
currently administered, provides a coherent ap­
proach to defining the scope of judicial power. It
does impose some limits on the power of courts to
hear and decide claims of administrative illegality,
but these limits often appear to be unrelated to the
policies underlying the doctrine. The evolution of
the injury-in-fact test has injected complicated fac­
tual inquiries into the standing calculus, and resolu­
tion of these threshold factual issues can be costly
to both courts and litigants. The time seems ripe for
a thorough reexamination of the doctrinal and prac­
tical bases for standing to seek judicial review of
administrative action. The proper solution may be
to place less emphasis on injury-in-fact inquiries
and more emphasis on whether Congress likely
intended for persons in the plaintiffs situation to
enforce the regulatory statute at issue. See Sun­
stein, Standing and the Privatization ofPublic Law,
88 Colum.L.Rev. 1432 (1988).

D. TIMING OF JUDICIAL REVIEW

Even when an agency's decision is reviewable and
the plaintiff has standing to litigate, she may still
be unable to get judicial review if she has brought
the action at the wrong time. Finality, exhaustion,
and ripeness are complementary doctrines that are
designed to prevent unnecessary or untimely judi­
cial interference in the administrative process. The­
oretically, each of these three doctrines has a differ-
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ent focus and a different basis. The exhaustion
doctrine emphasizes the position of the party seek­
ing review; in essence, it asks whether the appeal is
an attempt to short-circuit the administrative pro­
cess and whether the challenger has been reason­
ably diligent in pursuing relief through that pro­
cess. The main concern of the finality doctrine is
whether an agency has reached a definitive, rather
than tentative, disposition of a particular case or
issue. And ripeness is concerned primarily with the
institutional relationships between courts and agen­
cies, and the competence of the courts to resolve
disputes without further administrative refinement
of the issues. In practice, however, the three doc­
trines overlap each other, and the three terms are
often used interchangeably.

1. EXHAUSTION

If review is sought while an agency proceeding is
still under way, a court will usually dismiss the
action because of the plaintiffs failure to exhaust
administrative remedies. In the leading case, a com­
pany was served with an NLRB complaint alleging
that it had engaged in unfair labor practices. The
company took the position that it was not operating
in interstate commerce and hence that the NLRB
had no jurisdiction. Despite the company's claim
that it would suffer irreparable harm if it were
forced to participate in an unnecessary evidentiary
hearing, its effort to obtain immediate judicial re­
view was turned aside. Myers v. Bethlehem Ship-
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building Corp., 303 U.S. 41 (1938). The principle of
exhaustion, which resembles the general rule
against interlocutory appeal in the federal courts,
has several purposes. It is designed to prevent regu­
lated parties from delaying or obstructing the agen­
cy's ability to conduct an orderly proceeding. It also
gives the court the benefit of the agency's factfind­
ing capacity and expertise in analyzing the factual
assertions that may underlie the plaintiff's com­
plaint. Moreover, if a party has to postpone seeking
judicial relief until the end of the proceeding, judi­
cial involvement may not prove necessary at all­
the agency might correct any initial errors at subse­
quent stages of the process, or the party might
prevail on other grounds. Consequently, the exhaus­
tion rule conserves judicial resources and reduces
friction between the branches of government. Some
of these same policies are also relevant when a
citizen goes to court in order to induce governmen­
tal action. If she has not pursued administrative
remedies that might result in relief without the
court's participation, the exhaustion doctrine may
be applied in that context as well.

Courts do not always strictly enforce the require­
ment that the plaintiff exhaust administrative rem­
edies before seeking judicial review. The courts'
application of the doctrine is highly discretionary,
although a few generalizations can be made. Imme­
diate judicial review is usually permitted when a
litigant establishes that the agency is clearly ex­
ceeding its jurisdiction. Leedom v. Kyne, 358 U.S.
184 (1958). Indeed, a few cases favor relaxing the
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exhaustion rule whenever the plaintiff's challenge is
purely legal in nature, because the court may be
able to resolve the dispute without any need for the
agency's factfinding abilities. Since a desire for the
agency's perspective is not the only justification for
postponing review, however, most courts require
exhaustion if the alleged statutory or constitutional
violation is not obvious. See, e.g., Ticor Title Ins.
Co. v. FTC, 814 F.2d 731 (D.C.Cir.1987) (opinion of
Edwards, J.).

Another line of authority maintains that one is
not required to exhaust administrative remedies
that are "inadequate," such as where the agency
lacks authority to grant the relief the plaintiff
seeks, or where resort to administrative channels
might cause undue delay. McCarthy v. Madigan,
503 U.S. 140 (1992) (prisoner could file damage
claims in court against penal officials without first
invoking the prison's grievance mechanism, because
the latter process did not authorize damage
awards); Coit Independence Joint Venture v.
FSLIC, 489 U.S. 561 (1989) (creditors of failed bank
could sue FSLIC as receiver in state court without
first seeking administrative relief from the agency,
because FSLIC had adverse interests and might
delay resolution of the claim while the state's limi­
tations statute ran out). On the whole, however,
courts have striven to avoid recognizing exceptions
to the exhaustion requirement that would swallow
the rule. For example, the expense and disruption
of defending oneself against administrative
charges-a burden that every respondent could al-
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lege-is generally not a basis for interlocutory re­
view.

Statutes sometimes narrow the scope of the ex­
haustion doctrine by relieving a litigant from ex­
haustion requirements that might otherwise be im­
posed. See Patsy v. Board of Regents, 457 U.S. 496
(1982) (exhaustion is not a prerequisite to constitu-'
tional litigation against state officials under 42
U.S.CA. § 1983). The APA itself plays this role in
one specific procedural context: An agency action
that is "otherwise final" is "final" for judicial re­
view purposes regardless of whether the challenger
has sought reconsideration or appealed to superior
agency authority. 5 U.S.C.A. § 704. Although § 704
is written in terms of finality, the Court in Darby v.
Cisneros, 509 U.S. 137 (1993), concluded that Con­
gress must have meant to override exhaustion re­
quirements in this situation as well. Thus, if a party
has taken every available step at the agency level
except for reconsideration or internal appeal, ex­
haustion and finality cease to be barriers to judicial
review. (As § 704 also states, however, an agency
may adopt regulations requiring an internal appeal;
these rules must provide that the agency action will
be inoperative while that appeal is pending.)

Courts use a variant of the exhaustion doctrine
in deciding whether a party in civil or criminal pro­
ceedings should be barred from litigating an issue
that could have been raised earlier in an adminis­
trative forum. In McKart v. United States, 395 U.S.
185 (1969), a draft registrant had failed to appeal
his Selective Service reclassification from an ex-



Ch.10 OBTAINING JUDICIAL REVIEW 375

empt category to one that made him eligible for in­
duction. He was prosecuted for draft evasion, and
the government argued that the court should not
entertain his claim to be exempt because he had
failed to exhaust his remedies within the Selective
Service System. The Supreme Court, however, was
reluctant to penalize a failure to exhaust when
criminal sanctions were at issue, because the conse­
quences of doing so could be severe: "The defen­
dant is often stripped of his only defense; he must
go to jail without having any judicial review of an
assertedly invalid order." Moreover, the issues in­
volved were straightforward questions of law that
did not require the exercise of administrative exper­
tise. Weighing these considerations, and the likeli­
hood that few registrants would try to bypass the
administrative process since they would risk crimi­
nal penalties by doing so, the Court held that the
exhaustion doctrine did not bar the defendant from
asserting the invalidity of his classification as a
defense to the criminal prosecution. However, the
Court distinguished McKart in McGee v. United
States, 402 U.S. 479 (1971), another case involving
prosecution of a draft resister who had bypassed
remedies available from Selective Service authori­
ties. McGee claimed to be a conscientious objector,
a defense that turned on factual rather than legal
issues. The Court invoked the exhaustion doctrine
and held that he had lost his defense, because
"[w]hen a claim to exemption depends ultimately
on the careful gathering and analysis of relevant
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facts, the interest in full airing of the facts within
the administrative system is prominent."

2. FINALITY

Many statutory review provisions authorize a par­
ty to seek judicial review of any "final order" of an
agency, and the APA states that "final agency ac­
tion" is subject to judicial review. 5 U.S.C.A. § 704.
For this reason, some cases speak of timing prob­
lems as posing a question of whether the agency has
taken "final" action. For example, when several oil
companies charged in court that the FTC had is­
sued a complaint for political purposes without de­
termining that it had "reason to believe" that they
had violated the antitrust laws, the Court held that
the suit was premature because the FTC had not
taken "final action." The agency's "reason to be­
lieve" determination was not a definitive agency
position, the Court said, and any error could be
corrected later. FTC v. Standard Oil Co. of Califor­
nia, 449 U.S. 232 (1980) (Socal).4

The finality doctrine also generally bars review of
actions taken by a subordinate official whose deci­
sion will not directly affect the public. The Court
used this argument in Franklin v. Massachusetts,
505 U.S. 788 (1992), to prevent APA review of the

4. Realistically, however, one could scarcely expect a review­
ing court to vacate a final cease and desist order merely because
the agency had lacked sufficient evidence of wrongdoing at the
outset of the proceeding. By rejecting immediate judicial review
of the companies' claim, the Court in effect made it unreview­
able.
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methodology that the Secretary of Commerce used
in calculating the results of the 1990 census. The
Secretary's decision was nonfinal because she mere­
ly sent a report to the President, who made the
ultimate decisions regarding census figures. Simi­
larly, a special commission's proposed list of mili­
tary bases to be closed was held unreviewable under
the APA, because the President was free to approve
or disapprove the list. Dalton v. Specter, 511 U.S.
462 (1994). (Ironically, the Court's holdings in
Franklin and Specter meant that the challengers
could not press their APA claims against anyone,
because the President is not an "agency" at all for
APA purposes. The only issues they could raise
were constitutional claims arising outside of the
APA.)

Although these cases may seem restrictive, the
Court has cautioned that "final order" provisions
are to be read "in a pragmatic way." Socal, supra.
In practice, courts implement the finality doctrine
with the same sort of flexibility they display when
applying the doctrine of exhaustion. An example of
this flexibility is the courts' response to the recur­
ring question of whether a plaintiff can obtain
immediate judicial review when an agency grants or
withholds interim relief during the pendency of
proceedings looking towards permanent relief. In
Environmental Defense Fund, Inc. v. Hardin, 428
F.2d 1093 (D.C.Cir.1970), environmental groups pe­
titioned the Secretary of Agriculture, who then had
the responsibility for licensing pesticides, to initiate
a formal hearing for the purpose of revoking the
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certification for the pesticide DDT. They also re­
quested that the Secretary use his power to suspend
the marketing of DDT immediately as an "immi­
nent hazard." The Secretary began work on the
formal cancellation process, but he did not act on
the request for suspension. His inaction on the
latter request was held to be a "final" order. The
court ruled that in the circumstances the agency's
failure to act was "the equivalent of an order deny­
ing relief," and that this denial was ready for imme­
diate review. Further administrative proceedings on
the cancellation request could not cure any error
the agency might have made in failing to suspend;
nor would the courts ever have any other opportu­
nity to review the agency's conclusion that the
public should not be protected from DDT in the
short run (a prospect that the plaintiffs alleged
might cause "irreparable injury on a massive
scale"). By the same now-or-never reasoning, it
would seem that an agency's grant of preliminary
relief should also be reviewable immediately, al­
though the cases are divided. Compare Nor-Am
Agricultural Products, Inc. v. Hardin, 435 F.2d 1151
(7th Cir.1970) (en bane), cert. dismissed, 402 U.S.
935 (1971) (barring fungicide producers from review
of administrator's decision suspending registration,
because the action was not final and merely started
the cancellation process), with Environmental De­
fense Fund, Inc. v. Ruckelshaus, 439 F.2d 584
(D.C.Cir.1971) (dicta rejecting Nor-Am's reason­
ing).
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Finality issues can also arise even if no agency
proceeding is under way when the court action is
filed. The determination of whether an agency ac­
tion is final, in the sense of being a definitive rather
than tentative agency position, can be difficult
when the challenged agency action is an informal
pronouncement such as an advice letter. In Nation­
al Automatic Laundry & Cleaning Council v. Shultz,
443 F.2d 689 (D.C.Cir.1971), the court said that
such a letter, if signed by the agency head, should
be presumed to be final, although the agency head
could overcome this presumption by filing an affida­
vit stating that the matter was still unresolved.
However, there is less basis for deeming an advice
letter final if it indicates tentativeness on its face,
see New York Stock Exchange, Inc. v. Bloom, 562
F.2d 736 (D.C.Cir.1977), or if it comes from the
staff of the agency rather than its head. See Kixmil­
ler v. SEC, 492 F.2d 641 (D.C.Cir.1974), discussed
pp. 185-86 supra. The overall thrust of this line of
cases is that the government should have ample
leeway to work out its positions on key regulatory
issues; eventually, however, the agency will have to
speak unequivocally if it wishes to influence private
conduct, and at that point it will be accountable in
court for the legality and rationality of what it says.

3. RIPENESS

At the extreme, the ripeness doctrine serves to
implement the policy behind Article III of the Con­
stitution. Since the judicial power is limited to cases
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and controversies, federal courts cannot decide
purely abstract or theoretical claims, or render advi­
sory opinions. Usually, however, the ripeness de­
fense reflects prudential considerations. The impli­
cations of an agency's action often become clearer
as it is implemented. Its scope may be ambiguous
(perhaps because the agency intended to leave some
points unsettled), and its consequences difficult to
predict. Consequently, a court may feel that it could
render a more reliable decision on the validity of
the action if it were to await further developments.
The ripeness doctrine attempts to give effect to this
concern, but also to reconcile it with the need of
private parties for guidance as to their rights.

The leading case of Abbott Laboratories v. Gard­
ner, 387 U.S. 136 (1967), defined the primary fac­
tors that determine whether a claim is ripe for
review: the court must "evaluate both the fitness of
the issues for judicial decision and the hardship to
the parties of withholding court consideration." For
example, a ripeness defense was rejected in Abbott
Labs itself. The question was whether the FDA had
authority to issue a rule regulating the labeling that
drug manufacturers placed on their products. The
parties agreed that this question turned entirely on
congressional intent. Therefore, further factual de­
velopment by the agency was not needed, and the
issue was appropriate for judicial resolution. More­
over, withholding review would have been burden­
some for the companies, because they were threat­
ened with fines, seizures, adverse publicity, and
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other penalties if they did not immediately change
their labeling.

In contrast, the rule at issue in a companion case,
Toilet Goods Ass'n v. Gardner, 387 U.S. 158 (1967),
was held unripe for review. It required companies
using color additives in cosmetics to give FDA in­
spectors "free access" to their plants. If a manufac­
turer did not comply, the FDA would temporarily
halt its certification services for that company. In
this instance the Court believed that further devel­
opment of the facts in the context of a specific
enforcement proceeding might aid judicial review.
Matters such as "an understanding of what types of
enforcement problems are encountered by the FDA,
the need for various sorts of supervision in order to
effectuate the goals of the Act, and the safeguards
devised to protect legitimate trade secrets" could all
be more fully explored on the basis of an evidentia­
ry record. At the same time, withholding immediate
review would not injure the companies, because the
burden of complying with the regulation and the
penalty for disobeying it were minimal. One should
note, however, that Toilet Goods predated the deci­
sion in Overton Park, which ushered in the concept
of judicial review on the record of an informal
rulemaking proceeding. See pp. 102-06 supra. Thus,
it is possible that a contemporary agency promul­
gating a rule like the one at issue in Toilet Goods
would compile a rulemaking record that would an­
swer most of the questions that the court was
asking, and therefore even that rule might be ripe
for review. Indeed, now that agencies routinely
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build extensive records during rulemaking proceed­
ings, judicial review of rules occurs far more fre­
quently in direct or "preenforcement" challenges
than during enforcement actions.

The continuing evolution of the ripeness doctrine
is seen in a recent case brought by immigrants who
had wished to apply for permanent residence and
were challenging INS regulations that narrowed the
applicable criteria. Reno v. Catholic Social Services,
Inc., 509 U.S. 43 (1993). Their suit was held unripe
because they had not actually filed an application
for permanent residence and been turned down.
This holding seems dubious as an application of the
ripeness doctrine, because the issues facing the
Court were as fully developed as they ever would
be. The decision may, however, be more under­
standable if interpreted as resting on an exhaustion
or fmality rationale: If the plaintiffs had pursued
their applications within the INS to the utmost
before filing for judicial review, their applications
might have been rejected on grounds unrelated to
this litigation, and the courts could thus have avoid­
ed any need to adjudicate the validity of the chal­
lenged regulations. Even under this reading, howev­
er, Catholic Social Seroices is disturbing, because it
suggests that exhaustion requirements will impinge
much more severely on persons who seek affirma­
tive benefits from government than on persons who
seek to resist government regulation. The case aptly
illustrates the wide discretion that courts wield as
they administer the highly malleable doctrines gov­
erning the timing of judicial review.
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E. PRIMARY JURISDICTION
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Unlike the preceding topics examined in this
chapter, the doctrine of primary jurisdiction is not a
defense to judicial review of agency action. Indeed,
it comes into play only in cases that fall within the
original jurisdiction of the courts. However, it is
often discussed in conjunction with exhaustion and
ripeness because, like those doctrines, it is a tool by
which courts seek to avoid interfering with an agen­
cy's ability to carry out its statutory functions in a
coherent way. Briefly, primary jurisdiction ques­
tions arise when a court hearing a civil or criminal
case encounters an issue that also falls within the
distinctive competence of an administrative agency.
If the court chooses to invoke the doctrine, it will
suspend consideration of the disputed issue and
direct the parties to take the matter to the agency
for an initial determination. Thus, the primary jur­
isdiction doctrine is somewhat analogous to the
federal courts' practice of abstaining from deciding
an issue of state law so that state courts may
address the issue.

There are two principal reasons for requiring a
private litigant to resort to the administrative pro­
cess before pursuing court litigation. First, a refer­
ral to the agency may preserve needed uniformity in
a regulatory program. Thus, in Texas & Pac. RR v.
Abilene Cotton Oil Co., 204 U.S. 426 (1907), a
shipper sued the railroad in state court, alleging
that the railroad's rates, which had been approved
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by the Interstate Commerce Commission, were un­
reasonably high. The Court held that this question
was within the primary jurisdiction of the ICC,
because a major objective of the Interstate Com­
merce Act had been to achieve national uniformity
of rates, and this goal would be frustrated if numer...
ous courts across the country could enforce ad hoc
judgments as to whether individual rates were ex­
cessive. Second, the litigation may involve issues
that go beyond the conventional experience of
judges, and on which the expertise of the agency
could be helpful. In United States v. Western Pacific
R.R., 352 U.S. 59 (1956), a railroad shipped napalm
in steel casings for the Army, charging its estab­
lished rate for "incendiary bombs." The Army
claimed that the (lower) rate for "gasoline in steel
drums" applied, and the railroad sued for payment
in the Court of Claims. On appeal, the Supreme
Court again referred the question to the ICC: since
that agency had approved the tariffs in which the
two rates appeared, it was in the best position to
know whether the purposes underlying the high
rate for "incendiary bombs" were implicated in this
situation.

On the other hand, if an issue raised in the court
action falls outside the ambit of the agency's special
expertise or unique authority, the claim will not be
barred by the primary jurisdiction doctrine. An air­
line that had the bad luck or bad judgment to
"bump" Ralph Nader from a flight on which he
held a confirmed reservation learned this lesson in
Nader v. Allegheny Airlines, Inc., 426 U'B, 290
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(1976). Nader brought a damage action for fraudu­
lent misrepresentation, claiming that the airline
had deceptively failed to disclose that it might
"overbook" its flights and deny boarding to passen­
gers with confirmed reservations. One of the air­
line's defenses was that the question fell within the
primary jurisdiction of the Civil Aeronautics Board,
because that agency had power to issue cease and
desist orders against regulated carriers that had
engaged in "unfair or deceptive practices." The
Supreme Court disagreed. The CAB's statutory
power to abate deceptive practices was not synony­
mous with common law fraud and misrepresenta­
tion, and the Board had no power to immunize
carriers from this kind of liability. More significant­
ly, the issue was not one on which a decision "could
be facilitated by an informed evaluation of the eco­
nomics or technology of the regulated industry";
rather, the common law fraud standards "are with­
in the conventional competence of the courts, and
the judgment of a technically expert body is not
likely to be helpful in the application of these stan­
dards to the facts of this case."

As these cases suggest, the basic justification for
the doctrine of primary jurisdiction is to coordinate
the work of agencies and courts. Their activities are
most likely to come into conflict where the agency's
regulation is pervasive, and where uniform inter­
pretations are necessary to assure effective regula­
tion. Therefore, the doctrine is most likely to be
applied in cases concerning the intensively regulat­
ed industries-where agencies control entry, price,
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and nature and quality of service-than in cases
concerning industries that are subject to less exten­
sive controls. In the end, however, invocation of the
doctrine is highly discretionary and seems to de­
pend on whether the court actually feels out of its
depth as it confronts the issues raised by the par­
ties.

In any event, the doctrine does not transfer exclu­
sive jurisdiction from court to agency; it only allo­
cates jurisdictional priority. Once the agency ren­
ders its decision, recourse to the courts-through
the normal mechanisms for judicial review of agen­
cy action-is still available. In Far East Conference
v. United States, 342 U.S. 570 (1952), an association
of steamship companies gave preferential rates to
shippers who dealt exclusively with association
members. The Justice Department challenged this
dual-rate scheme under the antitrust laws, but the
Court held that the matter fell within the Federal
Maritime Board's primary jurisdiction. Subsequent­
ly, the FMB ruled that the dual-rate system was
valid, but the Supreme Court reversed this ruling
on direct appeal. FMB v. Isbrandtsen Co., 356 U.S.
481 (1958). Thus, the Court got the benefit of the
agency's views, but also refused to overlook the
possibility that the agency had been "captured" by
the industry that it was created to regulate. This
best-of-both-worlds outcome is somewhat unusual,
however: in most cases, allowing the agency the
first opportunity to decide an issue (or case) proba­
bly means giving it the dispositive voice as well.
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F. DAMAGE ACTIONS AGAINST
THE GOVERNMENT
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Persons who are harmed by administrative action
often seek to recover damages from the government
to compensate them for their injuries. Such efforts
always require a statutory basis, for otherwise they
might founder on the ancient doctrine of sovereign
immunity, i.e., the principle that the government
may not be sued without its consent. (In the typical
judicial review proceeding to compel or set aside an
agency action, sovereign immunity is not an issue,
because the APA waives this defense. 5 U.S.C.A
§ 702. But the APA waiver does not extend to
claims for "money damages, "0 and thus a litigant
who hopes to recover damages from the United
States must find a statutory waiver elsewhere.) For
example, in the Tucker Act, 28 U.S.C.A § 1491, the
United States has consented to be sued for damages
in the U.S. Claims Court for a breach of contract or
a "taking" of property without just compensation.

.For tort claims, the proper avenue for redress is the
Federal Tort Claims Act.

The FTCA generally renders the government lia­
ble in tort for any "negligent or wrongful act or
omission ... in the same manner and to the same
extent as a private individual under like circum-

5. Claims for equitable monetary relief, such as reimburse­
ment of specific sums, are not considered claims for "money
damages" and thus can be pursued through the normal APA
review mechanisms. Bowen v. Massachusetts, 487 U.S. 879
(1988).
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stances." 28 U.S.C.A. §§ 1346(b), 2674. However,
the Act also lists a number of exceptions that effec­
tively preserve much of the sovereign immunity
doctrine. One of these exceptions denies tort liabili­
ty for a wide variety of intentional torts, including
defamation, misrepresentation, deceit, and interfer-.
ence with contract rights. Id. § 2680(h). Originally
the same provision also excluded liability for as­
sault, battery, false arrest, and malicious prosecu­
tion; since 1974, however, these latter torts have
been actionable if committed by law enforcement
officers. Id.

The most sweeping of the FTCA exceptions bars
suit if the responsible officials were exercising a
"discretionary function," regardless of whether
they abused their discretion. Id. § 2680(a). In Unit­
ed States v. S.A. Empresa de Viacao Aerea Rio
Grandense (Yarig Airlines), 467 U.S. 797 (1984), the
Court explained that Congress had intended the
discretionary function exception "to prevent judicial
'second-guessing' of legislative and administrative
decisions grounded in ... policy through the medi­
um of an action in tort." Thus § 2680(a) should be
read "to encompass the discretionary acts of the
Government acting in its role as a regulator of the
conduct of private individuals." Later, however, the
Court limited Yang Airlines by holding that the
exception applies only to "the permissible exercise
of policy judgment." Berkovitz v. United States, 486
U.S. 531 (1988). This formula had two important
implications. First, the exception cannot apply to
government conduct that violates a "statute, regu-
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lation, or policy [that] specifically prescribes a
course of action for an employee to follow." In such
a case, "there is no discretion in the [officer's]
conduct for the discretionary function exception to
protect." Second, the exception protects only judg­
ments based on public policy considerations, not
every exercise of judgment by a government em­
ployee.

The Court elaborated on the teachings of Berko­
vitz in United States v. Gaubert, 499 U.S. 315
(1991). The plaintiff was the chairman and largest
stockholder of a financially troubled savings and
loan association. The Federal Home Loan Bank
Board had assumed supervisory control over the
institution, and Gaubert's suit alleged that the
Board's management decisions had been negligent.
The Court reaffirmed the Berkovitz holding that the
discretionary function exception applies to govern­
mental conduct that involves the exercise of policy
judgment and does not violate specific requirements
contained in a mandatory statute, regulation, or
agency policy. On the other hand, the Court said,
when an agency's regulations allow a government
employee to exercise discretion, there is a strong
presumption that the employee's actions were
grounded in policy and thus not actionable. Since
the Board's enabling statute afforded it wide discre­
tion in deciding how to supervise thrift institutions,
and the Board's day-to-day exercise of this power
was evidently grounded in the policies of the stat­
ute, the Court ordered Gaubert's complaint dis­
missed. That the Board's alleged mismanagement
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had occurred in routine decisions reached at the
"operational level" of the savings and loan's busi­
ness was not an obstacle to immunity.

G. DAMAGE ACTIONS AGAINST
OFFICERS

When a litigant seeks to recover damages from
the pocket of a government official, sovereign im­
munity is not an obstacle, but a related doctrine,
official immunity, may be. The longstanding rule
has been that a federal employee is absolutely im­
mune from common-law tort liability for any act
performed "within the outer perimeter of [his] line
of duty." Barr v. Matteo, 360 U.S. 564 (1959). The
rationale for this strict rule is that officials should
feel free to make decisions according to their con­
cept of the public interest, without the threat that
they might have to bear monetary loss if a member
of the public is injured in the process. In 1988 the
case law started to move away from the absolute
rule of Barr, see Westfall v. Erwin, 484 U.S. 292
(1988), but Congress quickly acted to restore it in
substance. The so-called Westfall Act provides that,
in any tort suit brought against a federal employee
for actions he took within the scope of his employ­
ment, the United States will be substituted as the
defendant and the plaintiff's rights will be deter­
mined in accordance with the FTCA. 28 U.S.C.A.
§ 2679(d). Tort recovery from the employee is spe­
cifically foreclosed, id. § 2679(b), even if the claim
against the United States is worthless because of an
FTCA exemption. United States v. Smith, 499 U.S.
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160 (1991). However, the substitution occurs only if
the Attorney General certifies that the employee
was acting within the scope of his employment, and
this certification is judicially reviewable. Gutierrez
de Martinez v. Lamagno, _ U.S. _, 115 S.Ct.
2227 (1995).

When the basis for a damage claim is not the
common law of tort but an officer's violation of the
Constitution, the Westfall Act does not apply, and
the parties' rights are determined by an entirely
separate body of case law. This line of authority
stems from Bivens v. Six Unknown Named Agents
of the Federal Bureau of Narcotics, 403 U.S. 388
(1971), where the Court held that an individual
could bring a suit under the Fourth Amendment to
recover for injuries resulting from the actions of
federal narcotics agents during an unlawful search
of his apartment, The Court has extended the Bi­
vens holding to violations of constitutional provi­
sions generally, but it has also held that in some
specific contexts the remedy is not available. These
include situations in which Congress has already set

'up an elaborate remedial system, see Schweiker v.
Chilicky, 487 U.S. 412 (1988) (Social Security dis­
ability claims); Bush v. Lucas, 462 U.S. 367 (1983)
(grievances by federal civil servants), or where there
are other "special factors counseling hesitation,"
such as in the military context. United States v.
Stanley, 483 U.S. 669 (1987).

In a Bivens action, official immunity is again a
factor, but usually in a modified form. In Butz v.
Economou, 438 U.S. 478 (1978), the Court held that



392 OBTAINING JUDICIAL REVIEW Ch.10

federal officers should have the same immunity
defenses that the Court had been applying for some
years in "constitutional tort" actions against state
officials under the Civil Rights Act of 1871, 42
U.S.C.A. § 1983. Balancing the injustice of denying
redress to an injured plaintiff against the injustice .
of imposing liability on an official who had exercised
his discretion in good faith, and taking account of
the risk that liability would make administrators
overly cautious in reaching important decisions, the
Court stated that the scope of official immunity
depended upon the kind of function the official was
performing. Executive officers exercising discretion
were accorded only a "qualified" immunity: an offi­
cial would be protected from liability only if he h~d

a good faith belief that his conduct was lawful, and
the belief was reasonable. In thus breaking from the
strict principle of immunity represented by Barr,
the Court did not seem to be motivated by any
strong sense that an additional check on federal
officers was needed, but rather by a belief that it
would be incongruous to hold federal officers to a
more lenient standard than state officers.

However, the Court went on to recognize that
state judges and prosecutors have been accorded
absolute immunity in § 1983 litigation. This led the
Court to hold that their counterparts exercising
judicial functions in the federal bureaucracy-such
as ALJs and staff attorneys acting in a prosecutorial
capacity-should also enjoy absolute immunity,
even in constitutional tort cases. The Court felt that
this complete immunity was necessary to assure
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that "judges, advocates, and witnesses can perform
their respective functions without harassment or
intimidation." At the same time, absolute immunity
for officers exercising judicial functions would not
be likely to cause many unredressed injuries, be­
cause the safeguards built into the formal adjudica­
tory process would provide substantial protection
against possible constitutional violations.

A few years after Economou, the Court revised
the standard for qualified immunity in Bivens ac­
tions. The test became whether the defendant "vio­
late[d] clearly established statutory or constitution­
al rights of which a reasonable person would have
known." Harlow v. Fitzgerald, 457 U.S. 800 (1982).
The prior "good faith" standard, with its emphasis
on motives, had led to burdensome discovery and
had been difficult for courts to apply except by
holding a trial; the Harlow test is purely objective
and turns primarily on legal issues, so that ground­
less cases can often be terminated through sum­
mary judgment. Partly because of the stringency of
the Harlow test, successful constitutional tort ac­
tions against federal officers have been extremely
sparse, and probably will remain so. One can argue,
however, that the real significance of the Bivens
cause of action does not lie in its practical role as
part of a compensation system, but in its symbolic
reminder that executive decisionmaking must al­
ways remain subordinate to the dictates of the
Constitution.



APPENDIX I

SELECTED CONSTITUTIONAL
AND STATUTORY

PROVISIONS

UNITED STATES CONSTITUTION
Article I

Section 1. All legislative Powers herein granted
shall be vested in a Congress of the United States,
which shall consist of a Senate and House of Repre­
sentatives.

Section 7. [1) All Bills for raising Revenue shall
originate in the House of Representatives; but the
Senate may propose or concur with Amendments as
on other Bills.

[2) Every Bill which shall have passed the
House of Representatives and the Senate, shall,
before it become a Law, be presented to the Presi­
dent of the United States; If he approve he shall
sign it, but if not he shall return it, with his
Objections to that House in which it shall have
originated, who shall enter the Objections at large
on their Journal, and proceed to reconsider it. If
after such Reconsideration two thirds of that House
shall agree to pass the Bill, it shall be sent, together
with the Objections, to the other House, by which it
shall likewise be reconsidered, and if approved by

394



App. I CONST. & STAT. PROVISIONS 395

two thirds of that House, it shall become a Law. But
in all such Cases the Votes of both Houses shall be
determined by yeas and Nays, and the Names of the
Persons voting for and against the Bill shall be
entered on the Journal of each House respectively.
If any Bill shall not be returned by the President
within ten Days (Sundays excepted) after it shall
have been presented to him, the Same shall be a
Law, in like Manner as if he had signed it, unless
the Congress by their Adjournment prevent its Re­
turn, in. which Case it shall not be a Law.

[3] Every Order, Resolution, or Vote to Which
the Concurrence of the Senate and House of Repre­
sentatives may be necessary (except on a question
of Adjournment) shall be presented to the President
of the United States; and before the Same shall take
Effect, shall be approved by him, or being disap­
proved by him, shall be repassed by two thirds of
the Senate and House of Representatives, according
to the Rules and Limitations prescribed in the Case
of a Bill.

. Section 8. The Congress shall have Power ...

[18] To make all Laws which shall be necessary
and proper for carrying into Execution the forego­
ing Powers, and all other Powers vested by this
Constitution in the Government of the United
States, or in any Department or Officer thereof.

Article II

Section 1. [1] The executive Power shall be vested
in a President of the United States of America....



396 CONST. & STAT. PROVISIONS App. I

Section 2. [1] The President shall be Commander
in Chief of the Army and Navy of the United States;
. .. he may require the Opinion, in writing, of the
principal Officer in each of the executive Depart­
ments, upon any Subject relating to the Duties of
their respective Offices....

[2] He shall have Power, by and with the Advice
and Consent of the Senate, to make Treaties, pro­
vided two thirds of the Senators present concur;
and he shall nominate, and by and with the Advice
and Consent of the Senate, shall appoint Ambassa­
dors, other public Ministers and Consuls, Judges of
the supreme Court, and all other Officers of the
United States, whose Appointments are not herein
otherwise provided for, and which shall be estab­
lished by Law; but the Congress may by Law vest
the Appointment of such inferior Officers, as they
think. proper, in the President alone, in the Courts
of Law, or in the Heads of Departments ....

Section 3. He shall from time to time give to the
Congress Information of the State of the Union, and
recommend to their Consideration such Measures
as he shall judge necessary and expedient; ... he
shall take Care that the Laws be faithfully execut­
ed, and shall Commission all the Officers of the
United States.

Section 4. The President, Vice President and all
civil Officers of the United States, shall be removed
from Office on Impeachment for, and Conviction of,
Treason, Bribery, or other high Crimes and Misde­
meanors.
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Article ill

Section 1. The judicial Power of the United
States, shall be vested in one supreme Court, and in
such inferior Courts as the Congress may from time
to time ordain and establish....

Section 2. [1] The judicial Power shall extend to
all Cases, in Law and Equity, arising under this
Constitution, the Laws of the United States, and
Treaties made, or which shall be made, under their
Authority;-to all Cases affecting Ambassadors, oth­
er public Ministers and Consuls;-to all Cases of
admiralty and maritime Jurisdiction;-to Contro­
versies to which the United States shall be a Par­
ty;-to Controversies between two or more
States;-between a State and Citizens of another
State;-between Citizens of different States;-be­
tween Citizens of the same State claiming Lands
under the Grants of different States, and between a
State, or the Citizens thereof, and foreign States,
Citizens or Subjects.

Amendment I [1791]

Congress shall make no law respecting an estab­
lishment of religion, or prohibiting the free exercise
thereof; or abridging the freedom of speech, or of
the press; or the right of the people peaceably to
assemble, and to petition the Government for a
redress of grievances.

Amendment IV [1791]

The right of the people to be secure in their
persons, houses, papers, and effects, against unrea-
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sonable searches and seizures, shall not be violated,
and no Warrants shall issue, but upon probable
cause, supported by Oath or affirmation, and partic­
ularly describing the place to be searched, and the
persons or things to be seized.

Amendment V [1791]

No person shall be held to answer for a capital, or
otherwise infamous crime, unless on a presentment
or indictment of a Grand Jury, except in cases
arising in the land or naval forces, or in the Militia,
when in actual service in time of War or public
danger; nor shall any person be subject for the same
offence to be twice put in jeopardy of life or limb;
nor shall be compelled in any criminal case to be a
witness against himself, nor be deprived of life,
liberty, or property, without due process of law; nor
shall private property be taken for public use, with­
out just compensation.

Amendment VII [1791]

In Suits at common law, where the value in
controversy shall exceed twenty dollars, the right of
trial by jury shall be preserved, and no fact tried by
a jury, shall be otherwise re-examined in any Court
of the United States, than according to the rules of
the common law.

Amendment XIV [1868]

Section 1. All persons born or naturalized in the
United States, and subject to the jurisdiction there­
of, are citizens of the United States and of the State
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wherein they reside. No State shall make or enforce
any law which shall abridge the privileges or immu­
nities of citizens of the United States; nor shall any
State deprive any person of life, liberty, or property,
without due process of law; nor deny to any person
within its jurisdiction the equal protection of the
laws.

ADMINISTRATIVE PROCEDURE ACT

UNITED STATES CODE, TITLE 5

CHAPTER 5-ADMINISTRATIVE PROCEDURE

§ 551. Def"mitions

For the purpose of this subchapter-

(1) "agency" means each authority of the Gov­
ernment of the United States, whether or not it is
within or subject to review by another agency, but
does not include-

(A) the Congress;

(B) the courts of the United States;

(C) the governments of the territories or pos­
. sessions of the United States;

(D) the government of the District of Colum­
bia;

or except as to the requirements of section 552 of
this title-

(E) agencies composed of representatives of the
parties or of representatives of organizations of
the parties to the disputes determined by them;

(F) courts martial and military commissions;
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(G) military authority exercised in the field in
time of war or in occupied territory; or

(H) functions conferred by sections 1738, 1739,
1743, and 1744 of title 12; chapter 2 of title 41;
subchapter II of chapter 471 of title 49; or sec­
tions 1884, 1891-1902, and former section
164l(b)(2), of title 50, appendix;

(2) "person" includes an individual, partnership,
corporation, association, or public or private organi­
zation other than an agency;

(3) "party" includes a person or agency named or
admitted as a party, or properly seeking and enti­
tled as of right to be admitted as a party, in an
agency proceeding, and a person or agency admitted
by an agency as a party for limited purposes;

(4) "rule" means the whole or a part of an agen­
cy statement of general or particular applicability
and future effect designed to implement, interpret,
or prescribe law or policy or describing the organi­
zation, procedure, or practice requirements of an
agency and includes the approval or prescription for
the future of rates, wages, corporate or financial
structures or reorganizations thereof, prices, facili­
ties, appliances, services or allowances therefor or of
valuations, costs, or accounting, or practices bearing
on any of the foregoing;

(5) "rule making" means agency process for for­
mulating, amending, or repealing a rule;

(6) "order" means the whole or a part of a final
disposition, whether affirmative, negative, injunc-
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tive, or declaratory in form, of an agency in a
matter other than rule making but including licens­
ing;

(7) "adjudication" means agency process for the
formulation of an order;

(8) "license" includes the whole or a part of an
agency permit, certificate, approval, registration,
charter, membership, statutory exemption or other
form of permission;

(9) "licensing" includes agency process respect­
ing the grant, renewal, denial, revocation, suspen­
sion, annulment, withdrawal, limitation, amend­
ment, modification, or conditioning of a license;

(10) "sanction" includes the whole or a part of
an agency-

(A) prohibition, requirement, limitation, or
other condition affecting the freedom of a person;

(B) withholding of relief;

(C) imposition of penalty or fine;

(D) destruction, taking, seizure, or withholding
. of property;

(E) assessment of damages, reimbursement,
restitution, compensation, costs, charges, or fees;

(F) requirement, revocation, or suspension of a
license; or

(G) taking other compulsory or restrictive ac­
tion;

(11) "relief' includes the whole or a part of an
agency-
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(A) grant of money, assistance, license, authori­
ty, exemption, exception, privilege, or remedy;

(B) recognition of a claim, right, immunity,
privilege, exemption, or exception; or

(C) taking of other action on the application or
petition of, and beneficial to, a person;

(12) "agency proceeding" means an agency pro­
cess as defined by paragraphs (5), (7), and (9) of this
section;

(13) "agency action" includes the whole or a part
of an agency rule, order, license, sanction, relief, or
the equivalent or denial thereof, or failure to act;
and

(14) "ex parte communication" means an oral or
written communication not on the public record
with respect to which reasonable prior notice to all
parties is not given, but it shall not include requests
for status reports on any matter or proceeding
covered by this subchapter.

§ 552. Public information; agency rules,
opinions, orders, records, and pro­
ceedings [Freedom of Information
Act-excerpts only]

(a) Each agency shall make available to the pub­
lic information as follows:

(1) Each agency shall separately state and cur­
rently publish in the Federal Register for the guid­
ance of the public-
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(A) descriptions of its central and field organi­
zation and the established places at which, the
employees (and in the case of a uniformed service,
the members) from whom, and the methods
whereby, the public may obtain information,
make submittals or requests, or obtain decisions;

(B) statements of the general course and meth­
od by which its functions are channeled and de­
termined, including the nature and requirements
of all formal and informal procedures available;

(C) rules of procedure, descriptions of forms
available or the places at which forms may be
obtained, and instructions as to the scope and
contents of all papers, reports, or examinations;

(D) substantive rules of general applicability
adopted as authorized by law, and statements of
general policy or interpretations of general appli­
cability formulated and adopted by the agency;
and

(E) each amendment, revision, or repeal of the
foregoing.

Except to the extent that a person has actual and
timely notice of the terms thereof, a person may not
in any manner be required to resort to, or be
adversely affected by, a matter required to be pub­
lished in the Federal Register and not so published.
For the purpose of this paragraph, matter reason­
ably available to the class of persons affected there­
by is deemed published in the Federal Register
when incorporated by reference therein with the
approval of the Director of the Federal Register.
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(2) Each agency, in accordance with published
rules, shall make available for public inspection and
copying-

(A) final opinions, including concurring and
dissenting opinions, as well as orders, made in the
adjudication of cases;

(B) those statements of policy and interpreta­
tions which have been adopted by the agency and
are not published in the Federal Register;

(C) administrative staff manuals and instruc­
tions to staff that affect a member of the public;

(D) copies of all records, regardless of form or
format, which have been released to any person
under paragraph (3) and which, because of the
nature of their subject matter, the agency deter­
mines have become or are likely to become the
subject of subsequent requests for substantially
the same records; and

(E) a general index of the records referred to
under subparagraph (D);

unless the materials are promptly published and
copies offered for sale. For records created on or
after November 1, 1996, within one year after such
date, each agency shall make such records available,
including by computer telecommunications or, if
computer telecommunications means have not been
established by the agency, by other electronic
means. To the extent required to prevent a clearly
unwarranted invasion of personal privacy, an agen­
cy may delete identifying details when it makes
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available or publishes an opinion, statement of poli­
cy, interpretation, staff manual, instruction, or cop­
ies of records referred to in subparagraph (D). How­
ever, in each case the justification for the deletion
shall be explained fully in writing, and the extent of
such deletion shall be indicated on the portion of
the record which is made available or published,
unless including that indication would harm an
interest protected by the exemption in subsection
(b) under which the deletion was made. Each agen­
cy shall also maintain and make available for public
inspection and copying current indexes providing
identifying information for the public as to any
matter issued, adopted, or promulgated after July 4,
1967, and required by this paragraph to be made
available or published. Each agency shall promptly
publish, quarterly or more frequently, and distrib­
ute (by sale or otherwise) copies of each index or
supplements thereto unless it determines by order
published in the Federal Register that the publica­
tion would be unnecessary and impracticable, in
which case the agency shall nonetheless provide
copies of such index on request at a cost not to
exceed the direct cost of duplication. Each agency
shall make the index referred to in subparagraph
(E) available by computer telecommunications by
December 31, 1999. A final order, opinion, state­
ment of policy, interpretation, or staff manual or
instruction that affects a member of the public may
be relied on, used, or cited as precedent by an
agency against a party other than an agency only
if-
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(i) it has been indexed and either made avail­
able or published as provided by this para­
graph; or

(ii) the party has actual and timely notice of
the terms thereof.

(3)(A) Except with respect to the records made
available under paragraphs (1) and (2) of this sub­
section, each agency, upon any request for records
which (i) reasonably describes such records and (ii)
is made in accordance with published rules stating
the time, place, fees (if any), and procedures to be
followed, shall make the records promptly available
to any person.

(B) In making any record available to a person
under this paragraph, an agency shall provide the
record in any form or format requested by the
person if the record is readily reproducible by the
agency in that form or format. Each agency shall
make reasonable efforts to maintain its records in
forms or formats that are reproducible for purposes
of this section ....

(4)(A)(i) In order to carry out the provisions of
this section, each agency shall promulgate regula­
tions, pursuant to notice and receipt of public com­
ment, specifying the schedule of fees applicable to
the processing of requests under this section '"

(B) On complaint, the district court of the United
States in the district in which the complainant
resides, or has his principal place of business, or in
which the agency records are situated, or in the
District of Columbia, has jurisdiction to enjoin the
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agency from withholding agency records and to
order the production of any agency records improp­
erly withheld from the complainant. In such a case
the court shall determine the matter de novo, and
may examine the contents of such agency records in
camera to determine whether such records or any
part thereof shall be withheld under any of the
exemptions set forth in subsection (b) of this sec­
tion, and the burden is on the agency to sustain its
action. In addition to any other matters to which a
court accords substantial weight, a court shall ac­
cord substantial weight to an affidavit of an agency
concerning the agency's determination as to techni­
cal feasibility under paragraph (2)(C) and subsec­
tion (b) and reproducibility under paragraph
(3)(B) ....

(E) The court may assess against the United
States reasonable attorney fees and other litigation
costs reasonably incurred in any case under this
section in which the complainant has substantially
prevailed ....

. (b) This section does not apply to matters that
are--

(l)(A) specifically authorized under criteria es­
tablished by an Executive order to be kept secret
in the interest of national defense or foreign
policy and (B) are in fact properly classified pur­
suant to such Executive order;

(2) related solely to the internal personnel
rules and practices of an agency;
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(3) specifically exempted from disclosure by
statute (other than section 552b of this title),
provided that such statute (A) requires that the
matters be withheld from the public in such a
manner as to leave no discretion on the issue, or
(B) establishes particular criteria for withholding
or refers to particular types of matters to be
withheld;

(4) trade secrets and commercial or financial
information obtained from a person and privi­
leged or confidential;

(5) inter-agency or intra-agency memorandums
or letters which would not be available by law to
a party other than an agency in litigation with
the agency;

(6) personnel and medical files and similar files
the disclosure of which would constitute a clearly
unwarranted invasion of personal privacy;

(7) records or information compiled for law en­
forcement purposes, but only to the extent that
the production of such law enforcement records
or information (A) could reasonably be expected
to interfere with enforcement proceedings, (B)
would deprive a person of a right to a fair trial or
an impartial adjudication, (C) could reasonably be
expected to constitute an unwarranted invasion of
personal privacy, (D) could reasonably be expect­
ed to disclose the identity of a confidential source,
including a State, local or foreign agency or au­
thority or any private institution which furnished
information on a confidential basis, and, in the
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case of a record or information compiled by crimi­
nal law enforcement authority in the course of a
criminal investigation or by an agency conducting
a lawful national security intelligence investiga­
tion, information furnished by a confidential
source, (E) would disclose techniques and proce­
dures for law enforcement investigations or pros­
ecutions, or would disclose guidelines for law en­
forcement investigations or prosecutions if such
disclosure could reasonably be expected to risk
circumvention of the law, or (F) could reasonably
be expected to endanger the life or physical safety
of any individual;

(8) contained in or related to examination, op­
erating, or condition reports prepared by, on be­
half of, or for the use of an agency responsible for
the regulation or supervision of financial institu­
tions; or

(9) geological and geophysical information and
data, including maps, concerning wells.

Any reasonably segregable portion of a record shall
be provided to any person requesting such record
after deletion of the portions which are exempt
under this subsection. The amount of information
deleted shall be indicated on the released portion of
the record, unless including that indication would
harm an interest protected by the exemption in this
subsection under which the deletion is made. If
technically feasible, the amount of the information
deleted shall be indicated at the place in the record
where such deletion is made ....
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(d) This section does not authorize withholding
of information or limit the availability of records to
the public, except as specifically stated in this sec­
tion. This section is not authority to withhold infor­
mation from Congress ....

§ 552a. Records maintained on individuals

[This section, known as the Privacy Act, is omit­
ted.]

§ 552b. Open meetings

[This section, known as the Government in the
Sunshine Act, is omitted.]

§ 553. Rule making

(a) This section applies, according to the provi­
sions thereof, except to the extent that there is
involved-

(1) a military or foreign affairs function of the
United States; or

(2) a matter relating to agency management or
personnel or to public property, loans, grants,
benefits, or contracts.

(b) General notice of proposed rule making shall
be published in the Federal Register, unless persons
subject thereto are named and either personally
served or otherwise have actual notice thereof in
accordance with law. The notice shall include---

(1) a statement of the time, place, and nature
of public rule making proceedings;
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(2) reference to the legal authority under
which the rule is proposed; and

(3) either the terms or substance of the pro­
posed rule or a description of the subjects and
issues involved.

Except when notice or hearing is required by stat­
ute, this subsection does not apply-

(A) to interpretative rules, general statements
of policy, or rules of agency organization, proce­
dure, or practice; or

(B) when the agency for good cause finds (and
incorporates the finding and, a brief statement of
reasons therefor in the rules issued) that notice

. and public procedure thereon are impracticable,
unnecessary, or contrary to the public interest.

(c) After notice required by this section, the
agency shall give interested persons an opportunity
to participate in the rule making through submis­
sion of written data, views, or arguments with or
without opportunity for oral presentation. After
consideration of the relevant matter presented, the
agency shall incorporate in the rules adopted a
concise general statement of their basis and pur­
pose. When rules are required by statute to be made
on the record after opportunity for an agency hear­
ing, sections 556 and 557 of this title apply instead
of this subsection.

(d) The required publication or service of a sub­
stantive rule shall be made not less than 30 days
before its effective date, except-
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(1) a substantive rule which grants or recog­
nizes an exemption or relieves a restriction;

(2) interpretative rules and statements of poli­
cy;or

(3) as otherwise provided by the agency for
good cause found and published with the rule.

(e) Each agency shall give an interested person
the right to petition for the issuance, amendment,
or repeal of a rule.

§ 554. Adjudications

(a) This section applies, according to the provi­
sions thereof, in every case of adjudication required
by statute to be determined on the record after
opportunity for an agency hearing, except to the
extent that there is involved-

(1) a matter subject to a subsequent trial of the
law and the facts de novo in a court;

(2) the selection or tenure of an employee, ex­
cept aln] administrative law judge appointed un­
der section 3105 of this title;

(3) proceedings in which decisions rest solely
on inspections, tests, or elections;

(4) the conduct of military or foreign affairs
functions;

(5) cases in which an agency is acting as an
agent for a court; or

(6) the certification of worker representatives.
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(b) Persons entitled to notice of an agency hear­
ing shall be timely informed of-

(1) the time, place, and nature of the hearing;

(2) the legal authority and jurisdiction under
which the hearing is to be held; and

(3) the matters of fact and law asserted.

When private persons are the moving parties, other
parties to the proceeding shall give prompt notice of
issues controverted in fact or law; and in other
instances agencies may by rule require responsive
pleading. In fixing the time and place for hearings,
due regard. shall be had for the convenience and
necessity of the parties or their representatives.

(c) The agency shall give all interested parties
opportunity for-

(1) the submission and consideration of facts,
arguments, offers of settlement, or proposals of
adjustment when time, the nature of the proceed­
ing, and the public interest permit; and

(2) to the extent that the parties are unable so
to determine a controversy by consent, hearing

. and decision on notice and in accordance with
sections 556 and 557 of this title.

(d) The employee who presides at the reception
of evidence pursuant to section 556 of this title shall
make the recommended decision or initial decision
required by section 557 of this title, unless he
becomes unavailable to the agency. Except to the
extent required for the disposition of ex parte mat­
ters as authorized by law, such an employee may
not-
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(1) consult a person or party on a fact in issue,
unless on notice and opportunity for all parties to
participate; or

(2) be responsible to or subject to the supervi­
sion or direction of an employee or agent engaged
in the performance of investigative or prosecuting
functions for an agency.

An employee or agent engaged in the performance
of investigative or prosecuting functions for an
agency in a case may not, in that or a factually
related case, participate or advise in the decision,
recommended decision, or agency review pursuant
to section 557 of this title, except as witness or
counsel in public proceedings. This subsection does
not apply-

(A) in determining applications for initial li­
censes;

(B) to proceedings involving the validity or ap­
plication of rates, facilities, or practices of public
utilities or carriers; or

(C) to the agency or a member or members of
the body comprising the agency.

(e) The agency, with like effect as in the case of
other orders, and in its sound discretion, may issue
a declaratory order to terminate a controversy or
remove uncertainty.

§ 555. Ancillary matters

(a) This section applies, according to the provi­
sions thereof, except as otherwise provided by this
subchapter.
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(b) A person compelled to appear in person before
an agency or representative thereof is entitled to be
accompanied, represented, and advised by counsel
or, if permitted by the agency, by other qualified
representative. A party is entitled to appear in
person or by or with counsel or other duly qualified
representative in an agency proceeding. So far as
the orderly conduct of public business permits, an
interested person may appear before an agency or
its responsible employees for the presentation, ad­
justment, or determination of an issue, request, or
controversy in a proceeding, whether interlocutory,
summary, or otherwise, or in connection with an
agency function. With due regard for the conve­
nience and necessity of the. parties or their repre­
sentatives and within a reasonable time, each agen­
cy shall proceed to conclude a matter presented to
it. This subsection does not grant or deny a person
who is nota lawyer the right to appear for or
represent others before an agency or in an agency
proceeding.

. (c) Process, requirement of, a report, inspection,
or other investigative act or "demand may not be
issued, made, or enforced except as authorized by
law. A person compelled to submit data or evidence
is entitled to retain or, on payment of lawfully
prescribed costs, procure a copy or transcript there­
of, except that in a non-public investigatory pro­
ceeding the witness may for good cause be limited
to inspection of the official transcript of his testimo­
ny.
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(d) Agency subpenas authorized by law shall be
issued to a party on request and, when required by
rules of procedure, on a statement or showing of
general relevance and reasonable scope of the evi­
dence sought. On contest, the court shall sustain
the subpena or similar process or demand to the
extent that it is found to be in accordance with law.
In a proceeding for enforcement, the court shall
issue an order requiring the appearance of the
witness or the production of the evidence or data
within a reasonable time under penalty of punish­
ment for contempt in case of contumacious failure
to comply.

(e) Prompt notice shall be given of the denial in
whole or in part of a written application, petition,
or other request of an interested person made in
connection with any agency proceeding. Except in
affirming a prior denial or when the denial is self­
explanatory, the notice shall be accompanied by a
brief statement of the grounds for denial.

§ 556. Hearings; presiding employees; pow­
ers and duties; burden of proof; evi­
dence; record as basis of decision

(a) This section applies, according to the provi­
sions thereof, to hearings required by section 553 or
554 of this title to be conducted in accordance with
this section.

(b) There shall preside at the taking of evi­
dence---

(1) the agency;
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(2) one or more members of the body which
comprises the agency; or

(3) one or more administrative law judges ap-
pointed under section 3105 of this title.

This subchapter does not supersede the conduct of
specified classes of proceedings, in whole or in part,
by or before boards or other employees specially
provided for by or designated under statute. The
functions of presiding employees and of employees
participating in decisions in accordance with section
557 of this title shall be conducted in an impartial
manner. A presiding or participating employee may
at any time disqualify himself. On the filing in good
faith of a timely and sufficient affidavit of personal
bias or other disqualification of a presiding or par­
ticipating employee, the agency shall determine the
matter as a part of the record and decision in the
case.

(c) Subject to published rules of the agency and
within its powers, employees presiding at hearings
may-

(1) administer oaths and affirmations;

(2) issue subpenas authorized by law;

(3) rule on offers of proof and receive relevant
evidence;

(4) take depositions or have depositions taken
when the ends of justice would be served;

(5) regulate the course of the hearing;

(6) hold conferences for the settlement or sim­
plification of the issues by consent of the parties
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or by the use of alternative means of dispute
resolution as provided in subchapter IV of this
chapter;

(7) inform the parties as to the availability of
one or more alternative means of dispute resolu­
tion, and encourage use of such methods; .

(8) require the attendance at any conference
held pursuant to paragraph (6) of at least one.
representative of each party who has authority to
negotiate concerning resolution of issues in con­
troversy;

(9) dispose of procedural requests or similar
matters;

(10) make or recommend decisions in accor­
dance with section 557 of this title; and

(11) take other action authorized by agency
rule consistent with this subchapter.

(d) Except as otherwise provided by statute, the
proponent of a rule or order has the burden of
proof. Any oral or documentary evidence may be
received, but the agency as a matter of policy shall
provide for the exclusion of irrelevant, immaterial,
or unduly repetitious evidence. A sanction may not
be imposed or rule or order issued except on consid­
eration of the whole record or those parts thereof
cited by a party and supported by and it?- accordance
with the reliable, probative, and substantial evi­
dence. The agency may, to the extent consistent
with the interests of justice and the policy of the
underlying statutes administered by the agency,
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consider a violation of section 557(d) of this title
sufficient grounds for a decision adverse to a party
who has knowingly committed such violation or
knowingly caused such violation to occur. A party is
entitled to present his case or defense by oral or
documentary evidence, to submit rebuttal evidence,
and to conduct such cross-examination as may be
required for a full and true disclosure of the facts.
In rule making or determining claims for money or
benefits or applications for initial licenses an agency
may, when a party will not be prejudiced thereby,
adopt procedures for the submission of all or part of
the evidence in written form.

(e) The transcript of testimony and exhibits, to­
gether with all papers and requests filed in the
proceeding, constitutes the exclusive record for deci­
sion in accordance with section 557 of this title and,
on payment of lawfully prescribed costs, shall be
made available to the parties. When an agency
decision rests on official notice of a material fact not
appearing in the evidence in the record, a party is
entitled, on timely request, to an opportunity to
show the contrary.

§ 557. Initial decisions; conclusiveness; re­
view by agency; submissions by par­
ties; contents of decisions; record

(a) This section applies, according to the provi­
sions thereof, when a hearing is required to be
conducted in accordance with section 556 of this
title.
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(b) When the agency did not preside at the recep­
tion of the evidence, the presiding employee or, in
cases not subject to section 554(d) of this title, an
employee qualified to preside at hearings pursuant
to section 556 of this title, shall initially decide the
case unless the agency requires, either in specifie
cases or by general rule, the entire record to be
certified to it for decision. When the presiding em­
ployee makes an initial decision, that decision then
becomes the decision of the agency without further
proceedings unless there is an appeal to, or review
on motion of, the agency within time provided by
rule. On appeal from or review of the initial deci­
sion, the agency has all the powers which it would
have in making the initial decision except as it may
limit the. issues on notice or by rule. When the
agency makes the decision without having presided
at the reception of the evidence, the presiding em­
ployee or an employee qualified to preside at hear­
ings pursuant to section 556 of this title shall first
recommend a decision, except that in rule making
or determining applications for initial licenses-

(1) instead thereof the agency may issue a ten­
tative decision or one of its responsible employees
may recommend a decision; or

(2) this procedure may be omitted in a case in
which the agency finds on the record that due
and timely execution of its functions imperatively
and unavoidably so requires.

(c) Before a recommended, initial, or tentative
decision, or a decision on agency review of the
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decision of subordinate employees, the parties are
entitled to a reasonable opportunity to submit for
the consideration of the employees participating in
the decisions-

(1) proposed findings and conclusions; or

(2) exceptions to the decisions or recommended
decisions of subordinate employees or to tentative
agency decisions; and

(3) supporting reasons for the exceptions or
proposed findings or conclusions.

The record shall show the ruling on each finding,
conclusion, or exception presented. All decisions,
including initial, recommended, and tentative deci­
sions, are a part of the record and shall include a
statement of-

(A) findings and conclusions, and the reasons
or basis therefor, on all the material issues of
fact, law, or discretion presented on the record;
and

(B) the appropriate rule, order, sanction, relief,
or denial thereof.

(d)(l) In any agency proceeding which is subject
to subsection (a) of this section, except to the extent
required for the disposition of ex parte matters as
authorized by law-

(A) no interested person outside the agency
shall make or knowingly cause to be·made to any
member of the body comprising the agency, ad­
ministrative law judge, or other employee who is
or may reasonably be expected to be involved in
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the decisional process of the proceeding, an ex
parte communication relevant to the merits of the
proceeding;

(B) no member of the body comprising the
agency, administrative law judge, or other em­
ployee who is or may reasonably be expected to be
involved in the decisional process of the proceed­
ing, shall make or knowingly cause to be made to
any interested person outside the agency an ex
parte communication relevant to the merits of the
proceeding;

(C) a member of the body comprising the agen­
cy, administrative law judge, or other employee
who is or may reasonably be expected to be in­
volved in the decisional process of such proceed­
ing who receives, or who makes or knowingly
causes to be made, a communication prohibited
by this subsection shall place on the public record
of the proceeding:

(i) all such written communications;

(ii) memoranda stating the substance of all
such oral communications; and

(iii) all written responses, and memoranda
stating the substance of all oral responses, to
the materials described in clauses (i) and (ii) of
this subparagraph;

(D) upon receipt of-a communication knowing­
ly made or knowingly caused to be made by a
party in violation of this subsection, the agency,
administrative law judge, or other employee pre-
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siding at the hearing may, to the extent consis­
tent with the interests of justice and the policy of
the underlying statutes, require the party to show
cause why his claim or interest in the proceeding
should not be dismissed, denied, disregarded, or
otherwise adversely affected on account of such
violation; and

(E) the prohibitions of this subsection shall
apply beginning at such time as the agency may
designate, but in no case shall they begin to apply
later than the time at which a proceeding is
noticed for hearing unless the person responsible
for the communication has knowledge that it will
be noticed, in which case the prohibitions shall
apply beginning at the time of his acquisition of
such knowledge.

(2) This subsection does not constitute authority
to withhold information from Congress.

§ 558. Imposition of sanctions; determina­
tion of applications for licenses; sus­
pension, revocation, and expiration
of licenses

(a) This section applies, according to the provi­
sions thereof, to the exercise of a power or authori-
ty.

(b) A sanction may not be imposed or a substan­
tive rule or order issued except within jurisdiction
delegated to the agency and as authorized by law.

(c) When application is made for a license re­
quired by law, the agency, with due regard for the
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. rights and privileges of all the interested parties or
adversely affected persons and within a reasonable
time, shall set and complete proceedings required to
be conducted in accordance with sections 556 and
557 of this title or other proceedings required by
law and shall make its decision. Except in cases of
willfulness or those in which public health, interest,
or safety requires otherwise, the withdrawal, sus­
pension, revocation, or annulment of a license is
lawful only if, before the institution of agency pro­
ceedings therefor, the licensee has been given-

(1) notice by the agency in writing of the facts
or conduct which may warrant the action; and

(2) opportunity to demonstrate or achieve com-
pliance with all lawful requirements.

When the licensee has made timely and sufficient
application for a renewal or a new license in accor­
dance with agency rules, a license with reference to
an activity of a continuing nature does not expire
until the application has been finally determined by
the agency.

§ 559. Effect on other laws; effect of subse­
quent statute

This subchapter, chapter 7, and sections 1305,
3105, 3344, 430l(2)(E), 5372, and 7521 of this title,
and the provisions of section 5335(a)(B) of this title
that relate to administrative law judges, do not
limit or repeal additional requirements imposed by
statute or otherwise recognized by law. Except as
otherwise required by law, requirements or privi-
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leges relating to evidence or procedure apply equally
to agencies and persons. Each agency is granted the
authority necessary to comply with the .require­
ments of this subchapter through the issuance of
rules or otherwise. Subsequent statute may not be
held to supersede or modify this subchapter, chap­
ter 7, sections 1305, 3105, 3344, 4301(2)(E), 5372,
or 7521 of this title, or the provisions of section
5335(a)(B) of this title that relate to administrative
law judges, except to the extent that it does so
expressly.

Subchapter III-Negotiated Rulemaking Procedure

[This subchapter, known as the Negotiated Rule­
making Act, is omitted.]

Subchapter IV-Alternative Means of Dispute
Resolution in the Administrative Process

[This subchapter, known as the Administrative
Dispute Resolution Act, is omitted.]

CHAPTER 6-THE ANALYSIS OF
REGULATORY FUNCTIONS

[This chapter, known as the Regulatory Flexibili­
ty Act, is omitted.]

CHAPTER 7-JUDICIAL REVIEW

§ 701. Application; definitions

(a) This chapter applies, according to the provi­
sions thereof, except to the extent that-

(1) statutes preclude judicial review; or
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(2) agency action is committed to agency dis­
cretion by law.

(b) For the purpose of this chapter-

(1) "agency" means each authority of the Gov­
ernment of the United States, whether or not it is
within or subject to review by another agency;
but does not include---

(A) the Congress;

(B) the courts of the United States;

(C) the governments of the territories or pos­
sessions of the United States;

(D) the government of the District of Colum­
bia;

(E) agencies composed of representatives of
the parties or of representatives of organiza­
tions of the parties to the disputes determined
by them;

(F) courts martial and military commissions;

(G) military authority exercised in the field
in time of war or in occupied territory; or

(H) functions conferred by sections 1738,
1739, 1743, and 1744 of title 12; chapter 2 of
title 41; subchapter II of chapter 471 of title 49;
or sections 1884, 1891-1902, and former section
164l(b)(2), of title 50, appendix; and

(2) "person", "rule", "order", "license",
"sanction", "relief", and "agency action" have
the meanings given them by section 551 of this
title.
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§ ·702. Right of review

A person suffering legal wrong because of agency
action, or adversely affected or aggrieved by agency
action within the meaning of a relevant statute, is
entitled to judicial review thereof. An action in a
court of the United States seeking relief other than
money damages and stating a claim that an agency
or an officer or employee thereof acted or failed to
act in an official capacity or under color of legal
authority shall not be dismissed nor relief therein
be denied on the ground that it is against the
United States or that the United States is an indis­
pensable party. The United States may be named as
a defendant in any such action, and a judgment or
decree may be entered against the United States:
Provided, That any mandatory or injunctive decree
shall specify the Federal officer or officers (by name
or by title), and their successors in office, personally
responsible for compliance. Nothing herein (1) af­
fects other limitations on judicial review or the
power or duty of the court to dismiss any action or
deny relief on any other appropriate legal or equita­
ble ground; or (2) confers authority to grant relief if
any other statute that grants consent to suit ex­
pressly or impliedly forbids the relief which is
sought.

§ 703. Form and venue of proceeding
The form of proceeding for judicial review is the

special statutory review proceeding relevant to the
subject matter in a court specified by statute or, in
the absence or inadequacy thereof, any applicable
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form of legal action, including actions for declarato­
ry judgments or writs of prohibitory or mandatory
injunction or habeas corpus, in a court of competent
jurisdiction. If 110 special statutory review proceed­
ing is applicable, the action for judicial review may
be brought against the United States, the agency by.
its official title, or the appropriate officer. Except to
the extent that prior, adequate, and exclusive op­
portunity for judicial review is provided by law,
agency action is subject to judicial review in civil or
criminal proceedings for judicial enforcement.

§ 704. Actions reviewable

Agency action made reviewable by statute and
final agency action for which there is no adequate
remedy in a court are subject to judicial review. A
preliminary, procedural, or intermediate agencyac­
tion or ruling not directly reviewable is subject to
review on the review of the final agency action.
Except as otherwise expressly required by statute,
agency action otherwise final is final for the pur­
poses of this section whether or not there has been
presented or determined an application for a declar­
atory order, for any form of reconsideration, or,
unless the agency otherwise requires by rule and
provides that the action meanwhile is inoperative,
for an appeal to superior agency authority.

§ 705. Relief pending review

When an agency finds that justice so requires, it
may postpone the effective date of action taken by
it, pending judicial review. On such conditions as
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may be required and to the extent necessary to
prevent irreparable injury, the reviewing court, in­
cluding the court to which a case may be taken on
appeal from or on application for certiorari or other
writ to a reviewing court, may issue all necessary
and appropriate process to postpone the effective
date of an agency action or to preserve status or
rights pending conclusion of the review proceedings.

§ 706. Scope of review

To the extent necessary to decision and when
presented, the reviewing court shall decide all rele­
vant questions of law, interpret constitutional and
statutory provisions, and determine the meaning or
applicability of the terms of an agency action. The
reviewing court shall-

(1) compel agency action unlawfully withheld
or unreasonably delayed; and

(2) hold unlawful and set aside agency action,
findings, and conclusions found to be--

(A) arbitrary, capricious, an abuse of discre­
tion, or otherwise not in accordance with law;

(B) contrary to constitutional right, power,
privilege, or immunity;

(C) in excess of statutory jurisdiction, au­
thority, or limitations, or short of statutory
right;

(D) without observance of procedure re­
quired by law;

(E) unsupported by substantial.evidence in a
case subject to sections 556 and 557 of this title
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or otherwise reviewed on the record of an agen­
cy hearing provided by statute; or

(F) unwarranted by the facts to the extent
that the facts are subject to trial de novo by the
reviewing court.

In making the foregoing determinations, the court
shall review the whole record or those parts of it
cited by a party, and due account shall be taken of
the rule of prejudicial error.

CHAPTER 8--CONGRESSIONAL REVIEW
OF AGENCY RULEMAKING

[This chapter, known as the Congressional Re­
view Act, is omitted.]

[ADMINISTRATIVE LAW JUDGES]

§ 3105. Appointment of administrative law
judges

Each agency shall appoint as many administra­
tive law judges as are necessary for proceedings
required to be conducted in accordance with sec­
tions 556 and 557 of this title. Administrative law
judges shall be assigned to cases in rotation so far
as practicable, and may not perform duties inconsis­
tent with their duties and responsibilities as admin­
istrative law judges.

§ 7521. Actions against administrative law
judges

(a) An action may be taken against an adminis­
trative law judge appointed under section 3105 of
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this title by the agency in which the administrative
law judge is employed only for good cause estab­
lished and determined by the Merit Systems Protec­
tion Board on the record after opportunity for hear­
ing before the Board. . .. [Actions covered include
removal, suspension, and reduction in grade or
pay.]

§ 5372. Administrative law judges

Administrative law judges appointed under sec­
tion 3105 of this title are entitled to pay prescribed
by the Office of Personnel Management indepen­
dently of agency recommendations or ratings and in
accordance with subchapter III of this chapter and
chapter 51 of this title.

§ 3344. Details; administrative law judges

An agency as defined by section 551 of this title
which occasionally or temporarily is insufficiently
staffed with administrative law judges appointed
under section 3105 of this title may use administra­
tive law judges selected by the Office of Personnel
'Management from and with the consent of other
agencies.

§ 1305. Administrative law judges

For the purpose of sections 3105, 3344,
4301(2)(D), and 5372 of this title and the provisions
of section 5335(a)(B) of this title that relate to
administrative law judges, the Office of Personnel
Management may, and for the purpose of section
7521 of this title, the Merit Systems Protection
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Board may investigate, require reports by agencies,
issue reports, including an annual report to Con­
gress, prescribe regulations, appoint advisory com­
mittees as necessary, recommend legislation, subpe­
na witnesses and records, and pay witness fees as
established for the courts of the United States>



APPENDIX II

THE FEDERAL ALPHABET
SOUP: A GUIDE TO COMMON

ABBREVIATIONS AND
ACRONYMS

A common source of confusion is the tendency of
courts, commentators and administrators them­
selves to refer to agencies by their initials. This
Appendix provides a translation of some of these
acronyms into their English equivalents. General
information about the functions and organization of
each federal agency can be found in the current
edition of the Government Manual.

ACUS

AEC

. CAB

CBO
CFTC

CIA
CPSC
CSC

Administrative Conference of the Unit­
ed States (terminated; some functions
transferred to DOJ)
Atomic Energy Commission (supersed­
ed; functions now divided between
NRC and Department of Energy)
Civil Aeronautics Board (some func­
tions terminated, others transferred to
DOT)
Congressional Budget Office
Commodity Futures Trading Commis­
sion
Central Intelligence Agency
Consumer Product Safety Commission
Civil Service Commission (superseded;
functions transferred to OPM, MSPB)

433
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DOD
DOE

DOJ
DOT
DVA

EEOC

EPA
FAA
FBI
FCC
FDA
FDIC
FERC

FHA
FLRA
FMB
FmHA
FPC

FRB
FTC
FSLIC

FHLBB

GAO
HCFA
HEW

HHS

Department of Defense
Department of Education or Depart­
ment of Energy
Department of Justice
Department of Transportation
Department of Veterans' Affairs (for­
merlyVA)
Equal Employment Opportunity Com:
mission
Environmental Protection Agency
Federal Aviation Administration
Federal Bureau of Investigation
Federal Communications Commission
Food and Drug Administration
Federal Deposit Insurance Corporation
Federal Energy Regulatory Commis­
sion (formerly FPC)
Federal Housing Administration
Federal Labor Relations Authority
Federal Maritime Board
Farmers Home Administration
Federal Power Commission (supersed­
ed byFERC)
Federal Reserve Board
Federal Trade Commission
Federal Savings and Loan Insurance
Corporation (terminated; functions
transferred to FDIC)
Federal Home Loan Bank Board (su­
perseded by OTS)
General Accounting Office
Health Care Financing Administration
Department of Health, Education, and
Welfare (superseded; functions divided
between HHS and Department of Edu­
cation)
Department of Health and Human Ser­
vices (formerly HEW)
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HUD

ICC

INS

IRS
MSHA
MSHRC

MSPB

NHTSA

NIRA

NLRB
NMB
NRC
NSC
OCC
OIRA

OMB
OPA

OPM

OSHA

OSHRC

OTA
OTS
PBGC
SEC
SSA

Department of Housing and Urban De­
velopment
Interstate Commerce Commission
(some functions terminated, others
transferred to DOT)
Immigration and Naturalization Ser­
vice
Internal Revenue Service
Mine Safety and Health Administration
Mine Safety and Health Review Com­
mission
Merit Systems Protection Board (for­
merly part of CSC)
National Highway Traffic Safety Ad­
ministration
National Industrial Recovery Adminis­
tration (terminated)
National Labor Relations Board
National Mediation Board
Nuclear Regulatory Commission
National Security Council
Office of Comptroller of Currency
Office of Information and Regulatory
Affairs (part of OMB)
Office of Management and Budget
Office of Price Administration (termi­
nated after World War II)
Office of Personnel Management (for­
merly part of CSC)
Occupational Safety and Health Ad­
ministration
Occupational Safety and Health Review
Commission
Office of Technology Assessment
Office of Thrift Supervision
Pension Benefit Guaranty Corporation
Securities Exchange Commission
Social Security Administration
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TVA
USDA
VA

Tennessee Valley Authority
Department of Agriculture
Veterans' Administration (superseded
by DVA)
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ACCESS TO JUDICIAL REVIEW-Cont'd
Finality-Cont'd

Subordinate officials and, 376-77
Jurisdiction to obtain,

Generally, 343-46
Damage actions, 346, 387-93
Enforcement of rules, 346
Nonstatutory review, 344-46
Statutory review, 343-44

Mandamus and Venue Act review, 345
Official immunity,

Absolute immunity, 392-93
Common law torts, 390
Qualified immunity, 391-92, 393
Westfall Act, 390-91

Presumption of reviewability, 348, 357
Primary jurisdiction doctrine,

Defined, 383
Judicial supervision under, 386
Limits to, 384--86
Policies supporting, 383--84

Race to the courthouse, 344
Reviewability,

Generally, 347-57
Committed to agency discretion, 353-57
"No law to apply," 355-57
Partial reviewability, 347-48, 350-51
Preclusion of review, 34~2
Presumption of reviewability, 348, 357

Ripeness doctrine,
Applied to statutory beneficiaries, 382
Compared to exhaustion and finality requirements, 371
Fitness of issues test, 380--82
Hardship to parties test, 380--82
Policy basis for, 379--80

Sovereign immunity, 387
Standing doctrine,

Generally, 357-70
Associational standing, 364
Causation and redressability issues, 36~8
Citizen suits, 363, 369
Competing policies reflected in, 357-58
Constitutional basis for, 357-58
Injury in fact test, 36~9
Legally protected interest test, 35~0
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ACCESS TO JUDICIAL REVIEW-Cont'd
Standing doctrine-Cont'd

Nexus between right asserted and injury, 367
Noneconomic interests as basis for, 363
Persons aggrieved test, 359
Private attorney general analogy, 35~0
Procedural errors, 369
Proofrequired,368-69
Weaknesses in, 370
Zone of interests test, 361-63

Statutes precluding review, 348--52
Time limits on, 346, 350-51
Tucker Act, 387

ACCESS TO RECORDS
See Information Disclosure, Access to agency records

ADJUDICATIVE FACTS
See Legislative vs. Adjudicative Facts

ADMINISTRATIVE LAW JUDGES
APA protections for, 261-62
Assignment to nonjudicial duties prohibited, 262
Change in titles of, 261
Hearing, conduct of, 263
Initial or recommended decision, rendering of, 263-64
Review of decisions by agency heads, 264-66
Review of decisions by courts, 91-93
Social Security Administration, internal audits by, 165-66, 262

ADMINISTRATIVE OFFICIALS
See also, Administrative Law Judges

Appointment of, 49-53
Heads of agencies, appointment and removal of, 58
Removal of, 53-59

ADMINISTRATIVE PROCEDURE ACT (APA)
See also, Table of Statutes

Generally, 4, 8
President, inapplicable to, 377
Proposed amendments, 309, 340
Relation to other laws, 238--39, 251, 308, 313, 343-45

ADMISSIBILITY OF EVIDENCE
See Formal Adjudications, Evidence; Scope of Judicial Review,

Substantial evidence test
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ADVISORY COMMITTEES
See Information Disclosure, Advisory committees

AGENCY CHOICE OF MODE OF ACTION
See Choice of Adjudication or Rulemaking

AU
See Administrative Law Judges

APPOINTMENT POWER
See Executive Oversight, Appointment of officers; Legislative

Oversight, Appointments

APPROPRIATIONS
See Legislative Oversight, Appropriations

ARBITRARY AND CAPRICIOUS TEST
See Scope ofJudicial Review, Abuse of discretion test

ASHBACKER DOCTRINE
See Formal Adjudications, Ashbacker doctrine

ATTORNEY-CLIENT PRIVILEGE
See Investigations, Attorney-client privilege

ATTORNEY FEES
Equal Access to Justice Act, 245
Reimbursement of intervenors, 245

AUTHORIZATIONS
See Legislative Oversight, Authorizations

BASIS AND PURPOSE, STATEMENT OF
See Rulemaking, Statement of basis and purpose

BIAS AND PREJUDGMENT
See also, Procedural Due Process, Impartial decisionmaker

required by; Publicity
Adjudicative proceedings, affected by, 276-81
APA provision governing, 276
Doctrine of necessity, 279
Due process requirements, 227-30
Financial interests causing, 228-30, 28Q--81
Ideological commitments causing, 277-79
Legal or policy positions causing, 277-79
Personal interests causing, 228-30, 28Q--81
Prior exposure to evidence causing, 278, 280
Procedure for ruling on claims of, 276
Rulemaking proceedings affected by, 327-28
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BIASANDPREJUDGMENT-Cont'd
Speeches indicating, 279-80, 327-28

BURDEN OF PROOF
See Formal Adjudications, Burden of proof

CASE OR CONTROVERSY REQUIREMENT
See Access to Judicial Review, Case or controversy requirement

CHEVRON DOCTRINE
See Scope of Judicial Review, Legal issues

CHOICEOF ADJUDICATION OR RULEMAKING
Advantages of rulemaking, 296-97
Authority to issue legislative rules, 298-99
Discretion in, 332-38
Foreclosure of adjudication through rulemaking, 284--88
Individualized hearing, right to, 284--88
Reasons for failure to use rulemaking, 297, 333
Reasons for increased use of rulemaking, 298-99
Required rulemaking, 332-38
Statutes affecting, 298, 332-33
Summary judgment, see Summary Judgment

COLLATERAL ESTOPPEL
See Scope of Judicial Review, Collateral estoppel

COMBINATION OF FUNCTIONS
See Separation of Functions

COMMERCIAL DATA
See Contidentiality of Records, Proprietary information

COMMITTED TO DISCRETION
see Access to Judicial Review, Committed to agency discretion

COMPULSORY PROCESS
See Investigations

CONFIDENTIALITY OF RECORDS
See also, Information Disclosure; Publicity

Commercial information, 149-52
Court order enjoining disclosure, 151
Deliberative documents, 146-47
Discretion to disclose, abuse of, 151
Freedom of Information Act exemptions, 146-52
Investigative functions, protection of, 147-48
National security, protection of, 146
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CONFIDENTIALITY OF RECORD8-Cont'd
Privacy Act, 149
Privacy of record subjects, 148-49
Proprietary information, 149-52
Reverse FOIA actions, 150-51
Trade secrets, protection of, 150-52

CONSENTDECREES .
See Informal Administrative Process, Negotiation and settlement

CONSTITUTION
See also, Access to Judicial Review; Delegation; Executive

Oversight; Legislative Oversight; Procedural Due Pr0­
cess; Separation of Powers Doctrine

Artiele I,
§ l,p. 12
§ 7,pp.40-41
§ 8,pp. 12,57

Artiele II,
§ l,p.54
§ 2, pp. 49-53
§ 3, p. 54

ArtieleIII,pp. 28-31, 357-58, 379-80
1st Amendment, 202
4th Amendment, 122, 129-32, 138-43
5th Amendment, 122, 133--38, 191
7th Amendment, 31
14th Amendment, 191

CONTRACTS
See Informal Administrative Process, Contracts and grants;

Rulemaking, Grants and benefits, rules affecting

COUNSEL, RIGHTTO
See Procedural Due Process, Counsel, right to

DECLARATORY ORDERS
See Informal Administrative Process, Declaratory orders

DELEGATION
Broad authority upheld, 16-18
Combined powers granted, 9-10
Congressional evasion, delegations as, 18-20
Constitutional basis for, 12
Control and accountability objectives, 21-28
Due process aspects of, 16, 25-27
Early cases, 12-16
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DELEGATION-Cont'd
Judicial power, 28-32
Modern controversy, 18-21
Narrowly construed, 22-25
Private groups exercising powers, 16, 25
Procedural safeguards relevant to, 25-27, 33-34
Reasons for, 10-11, 27-28
Standards, requirement of, 13, 17, 21-25, 32-33, 337
State constitutional provisions, 32-34
Subdelegation of authority, 25~1
Taxing power, 23-24

DISCOVERY
See Formal Adjudications, Discovery; Information Disclosure,

Informal discovery systems

DUEPROCESS
See Procedural Due Process

EQUAL ACCESS TO JUSTICEACT
See Attorney Fees

ESTOPPEL
Consent order as estoppel of settling party, 161--62
Estoppel of agency, 97-98, 183-85

EVIDENCE
See Formal Adjudications, Evidence

EX PARTECONTACTS
See also, Separation of Functions

Generally,266-70,323-26
APA provision governing, 267--68
Due process prohibitions on, 267
Exclusiveness of the record violated by, 266
Formal adjudications, requirements applicable to, 267--68
Political oversight and, 269-70, 328-30
Procedure for putting on record, 268
Rulemaking, requirements applicable to, 317, 323-26
Sanctions for making, 268--69

EXAMINERS
See Administrative Law Judges

EXCLUSIVENESS OFTHE RECORD
See Ex Parte Contacts; Separation of Functions
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EXECUTIVE ORDERS
See Executive Oversight, Executive orders

EXECUTIVE OVERSIGHT
Appointment of officers,

Constitutional authority for, 49-51
Effect on policy, 50, 57-59
Employees, 52-53
Inferior officers, 51-53

Budget requests, review of, 62-63
Department of Justice, control of litigation by, 66-67 .
Executive Office of the President, role of, 62
Executive orders, 61-62
Heads of agencies, designation of, 58
Independent agencies,

Defined, 53-54
Exempted from DIRA oversight, 64
Removal of officers, 53-57
Similarities to executive agencies, 56, 57-59

Inferior officers, 51-53
Judicial review, comparison with, 37-38, 71-73
Litigation, control of, 66-67
Office of Information and Regulatory Affairs, 63-66
Office of Management and Budget, 62-63
Practical limits to, 58, 67
Regulatory analysis program,

Legality, 64-65
Policy issues, 65-66
Procedures, 63-64, 328-30

Regulatory planning process, 64
Removal of officers,

Adjudicative officers, 54-55
Administrative rules limiting, 96-97
Agency heads, 58
Fixed terms of office, 53-54, 57
"For cause" limitations, 53-57
Political costs to President, 58
Special prosecutors, 56

Testimony before Congress, review of, 62-63

EXHAUSTION DOCTRINE
See Access to Judicial Review, Exhaustion of administrative

remedies

FIFTHAMENDMENT
See Investigations, Fifth Amendment applied to
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FINALITY
See Access to Judicial Review, Finality of agency action required

for

FINDINGS AND CONCLUSIONS
See Formal Adjudications, Findings and conclusions; Rulemak­

ing, Statement of basis and purpose

FOREIGN AFFAIRS
See Access to Judicial Review, Committed to agency discretion;

Rulemaking, Military or foreign affairs function, rules
affecting

FORMAL ADJUDICATIONS
See also, Administrative Law Judges; Bias and Prejudgment;

Ex Parte Contacts; Separation of Functions; Summary
Judgment

ALJ, see Administrative Law Judges
APA provisions governing, 237-39
ABhbackerdoctrine, 245-47
Burdenofproo~25~1

Choice of adjudication or rulemaking, see Choice of Adjudication
or Rulemaking

Combination of prosecuting and adjudicating functions, see Sepa-
ration of Functions

Comparative hearings, 245-47
Cross-examination, 253-55
Discovery,

"Jencks rule," 249
Staff investigation substituting for, 248-49
Statutes and rules governing, 248

Evidence,
Admissibility of, 255-57
Burden of proof, 250-51
Compelled testimony, see Investigations, Self-incrimination

privilege
Evaluation of, 257-58
Hearsay, 256-58
Official notice, see Official Notice
Sequence of presentation, 250
Written vs. oral testimony, 251-53

Ex parte communications, see Ex Parte Contacts
Examiner, see Administrative Law Judges
Exclusiveness of the record, see Ex Parte Contacts
Findings and conclusions, 281-83
Formulation of policy in, 264
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FORMALADJUDICATION5-Cont'd
Formulation of policy in-Cont'd

See also, Choice of Adjudication or Rulemaking
Hearing examiner, see Administrative Law Judges
Hearsay in, 256-58
Initial decisions, 264
Institutional decision,

Court decisions compared, 258
Defined, 258
Personal decision by agency head, right to, 259-60
Reasons for, 258-59, 261
Subdelegation by agency head, 259--61

Interval hearings, 241-42
Intervention,

Attorney fees, see Attorney Fees
Compared to limited participation, 242
Compared to standing doctrine, 244
Functional criteria for determining, 243-44
Statutes and rules governing, 243

Jencks Act disclosure, 249
Notice, 240-41
Official notice, see Official Notice
Opinions, 281-83
Parties,

Consolidation of proceedings, 245-47
Entitled to notice, 240-41
Intervenors, 242-44

Pleadings, 241-42
Presiding officer, see Administrative Law Judges
Proposed findings and conclusions, 263
Recommended decisions, 264
Right to, 238-39
Separation of prosecuting and adjudicating functions, see Separa-

tion of Functions
Testimonial privileges, see Investigations, Privileges

FORMALRULEMAKING
See Rulemaking, Formal Rulemaking

FOURTH AMENDMENT
See Investigations, Fourth Amendment applied to

GENERAL STATEMENTSOF POLICY
See Rulemaking, General statements of policy
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GRANTS
See Informal Administrative Process, Contracts and grants;

Rulemaking, Grants and benefits, rules affecting

HEARING EXAMINERS
See Administrative Law Judges

HEARINGS
See Formal Adjudications; Procedural Due Process, Hearings

required by; Rulemaking, Hearings in

HEARSAY
See Formal Adjudications, Evidence; Scope of Judicial Review,

Substantial evidence test

HYBRID RULEMAKING
See Rulemaking, Hybrid rulemaking

IMMUNITY OF OFFICERS
See Access to Judicial Review, Official immunity

IMPARTIAL DECISIONMAKER
See Bias and Prejudgment; Procedural Due Process, Impartial

decisionmaker required by

INFERIOR OFFICERS
See Executive Oversight, Appointment of Officers

INFORMAL ADMINISTRATIVE PROCESS
See also, Procedural Due Process

Generally, 159-90
Advisory opinions,

Estoppel of agency, 183-85
Forms of, 180-82
Judicial review of, 185-86
Utility of, 179-80

Alternative dispute resolution, 163-64
APA application to, 156
Applications and claims, 164-66
Banking supervision, 174-75
Claims for benefits, 164-66
Contracts and grants,

Dispute resolution procedures, 187-88
Exempt from APA rulemaking procedures, 187
Uses of, 187

Declaratory orders, 180-81, 186
Due process in, see Procedural Due Process
Judicial review of, 158-59
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INFORMAL ADMINISTRATIVE PROCESS-Cont'd
Legal controls over, 156-57
Management of public property, 189-90
Negotiation and settlement,

APA requirements regarding, 162
Discretion of agency to accept, 162-63
Environmental Protection Agency procedures, 160-61
Estoppel of settling party, 161
Incentives for, 159
Judicial review of, 162-63
Legal effect of consent order, 162

Public lands, management of, 189-90
Public participation in, 160

Publicity, see Publicity
Recalls of defective or dangerous products, 172-74
Seizures, 171-72

See also, Procedural Due Process, Summary action
Supervision, 174-75
Suspensions, 171-72
Tests and inspections, 16&-71

INFORMAL RULEMAKING
See Rulemaking, Informal rulemaking

INFORMATION DISCLOSURE
See also, Confidentiality of Records; Publicity

Access to agency meetings, 152-53
Access to agency records, 144-52
Advisory committees, 153-55
Confidential information, see Confidentiality of Records
Constituency groups using disclosure statutes, 145-46
Correction of records, 149
Freedom of Information Act, 145-52
Government in the Sunshine Act, 152-53
Informal discovery systems, 145-46,249
Open meeting laws, 152-55
Privacy Act, 149
Publicity, see Publicity
Secret Information, see Confidentiality of Records
Sunshine Act, 152-53

INITIALDECISIONS
Formal acijudications, 264
Formal rulemaking, 316-17
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INSTITUTIONAL DECISIONS
See Formal Adjudications, Institutional decision

INTERPRETIVE RULES
See Rulemaking, Interpretive rules

INTERVAL HEARINGS
See Formal Adjudications, Interval hearings

INTERVENTION
See Formal Adjudications, Intervention

INVESTIGATIONS
See also, Confidentiality of Records; Information Disclo­

sure; Publicity
Generally, 121-43

Attorney-client privilege, 132
Burdensomeness of request, 122-23, 131--32
Confidential information, see Confidentiality of Records
Corporate records, 134
Fifth Amendment applied to, 122, 133--38
Fourth Amendment applied to, 122, 138-43
Inspections and searches,

Generally, 138-43
Consent to search, 143
Pervasively regulated industries, exception for, 140-43
Plain view, exception for, 143
Privacy interests threatened by, 121-22
Probable cause requirement applied to, 138--39
Warrant requirement applied to, 138-43

Legal authority requirement, 127-28
t.egitimate purpose requirement, 127-28
Pervasively regulated industries, 140-43
Plain view doctrine, 143
Privileges, 132
Protection of confidential information, see Confidentiality of

Records
Relevance of information sought, 129--31
Required records, 136-37
Self-incrimination privilege,

Criminal VB. civil penalties, 133--34
Immunity grant defeating, 137--38
Natural persons VB. corporations, 134
Testimonial utterances vs. other communications, 134--37

Specificity of demand, 131
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INVESTIGATION~nt'd

Subpoenas,
Enforcement of, 126
Motion to quash, 125
Penalties for noncompliance with, 126

Tax records, status of, 134-36
Techniques used in, 124-25
Third parties, records in hands of, 126
Warrant requirement applied to, 138-43

JENCKSRULE
See Formal Adjudications, Discovery

JUDICIALNOTICE
See Official Notice

JURISDICTION
See Access to Judicial Review, Jurisdiction to obtain

LEGISLATIVE FACTS
See Legislative vs. Adjudicative Facts

LEGISLATIVE OVERSIGHT
Appointments,

Advice and consent to, 59
Laws specifying qualifications, 59

Appropriations, 43-44
Authorizations, 42-43
Casework, 47-48
Congressional Review Act, 41-42
Congressional support agencies, role of, 46-47
Constituent service, 47-48
General Accounting Office, role of, 46-47, 5~1
Informal mechanisms, 36-37, 45-49
Investigations, 45-46
Judicial review, comparison with, 37-38, 71-73
Legislation,

Overruling agency, 38-39
Requiring additional agency procedures, 36, 298, 322-23
Restructuring agency, 35-36

Legislative veto, 39-41
Removal of officers, 5~1

LEGISLATIVE RULES
See Rulemaking, Legislative rules
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LEGISLATIVE VETO
See Legislative Oversight, Legislative veto

LEGISLATIVE VS. ADJUDICATIVE FACTS
Hearing rights, relevance of distinction to, 223-24, 316
Official notice, relevance of distinction to, 292-93
Rulemaking, diminished due process rights in, 210-11

LIBERTY
See Procedural Due Process, Liberty interests protected by

MANDAMUS
See Access to Judicial Review, Mandamus and Venue Act

451

NEGOTIATION AND SETTLEMENT
See Informal Administrative Process, Negotiation and settle-

ment; Rulemaking, Negotiated

NONACQUIESCENCE
See Scope of Judicial Review, Nonacquiescence

NOTICE
Due process and, 214-15
Formal adjudications, 240-42
Rulemaking, 311, 321

NOTICE·AND-COMMENT RULEMAKING
See Rulemaking, Informal rulemaking

OFFICIALNOTICE
Circumstances in which allowable, 291-93
Expertise, application of, distinguished, 293
Judicial notice, compared, 291-92
Legislative VB. adjudicative facts in, 292-93
Limited use by agencies, 295
Procedural safeguards, 293-95

OPENMEETINGLAWS
See Information Disclosure, Open meeting laws

PARTIES
See Formal Adjudications, Parties

PLAIN VIEWDOCTRINE
See Investigations, Plain view doctrine

PLEADINGS
See Formal Adjudications, Pleadings
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POLICYMAKING
See Choice of Adjudication or Rulemaking; Rulemaking

POLITICAL APPOINTEES
See Executive Oversight, Appointment of officers; Legislative

Oversight, Appointments, Advice and consent to

POLITICAL CONTROLS
See Executive Oversight; Legislative Oversight

PRECLUSION OF REVIEW
See Access to Judicial Review, Statutes precluding review

PREJUDGMENT
See Bias and Prejudgment

PRIMARY JURISDICTION
See Access to Judicial Review, Primary jurisdiction doctrine

PRIVACY
See Confidentiality of Records

PRIVILEGE
See Investigations, Privileges

PROCEDURAL DUE PROCESS
See also, Bias and Prejudgment; Ex Parte Contacts; Sepa­

ration of Functions
~nerally, 191-236

Bitter-with-the-sweet theory, 198-200
Combination of prosecuting and deciding functions, see Separa­

tion of Functions
Constitutional basis for, 191
Counsel, right to,

Generally, 224-27
APA requirements, 224
Appointments for indigents, 226-27
Limits of, 225-26
Nonlawyer representatives, 227

Criticisms of current doctrine, 213, 233-36
Delegation doctrine affected by, 16, 25-26
Entitlements, 195, 196-200, 205-06
Evidence, requirement of supporting, 232-33
Findings and conclusions, 230-33
Hearings required by,

Generally, 219-24
Adjudicative facts, 224
Flexibility of requirement, 219-20
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PROCEDURALDUE PROCESS-Cont'd
Hearings required by-Cont'd

Legislative facts, 223-24
Nonlegal professional judgments, 222-23
Summary proceedings, 215-16
Timing of, 212-13, 214, 216, 220-22
Written submissions in lieu of, 220-22

Impartial decisionmaker required by,
Generally, 227-30

Combination of prosecuting and deciding functions, 230
See also, Separation of Functions

Financial stake in outcome, 22s-30
Prejudgment of facts, 227-28, 27~0

See also, Bias and Prejudgment
Indirect results of government action, 208-09
Interest-balancing analysis, 212-14, 233-35
Interests protected by, 192-207,233-34
Judicial restraint, arguments in favor of, 235-36
Liberty interests protected by, 195, 20~7
Negligence, 207-08
"New property," 193-94, 196, 213
Notice required by, 214-15
Property interests protected by, 195, 196-200
Right-privilege distinction, 192-95
Rulemaking, relation to, 209-11
StBte-created procedures, relation to, 198-200, 204, 205-06,

216-19
Stigmatizing disclosure, 202-04
Tort remedies, relevance of, 216-19
Summary action, 215-16

PROPOSED FINDINGS AND CONCLUSIONS
See Formal Adjudications, Proposed findings and conclusions

PUBUCITY
See also, Bias and Prejudgment; Confidentiality of Records;

Information Disclosure: Procedural Due Process, Stig­
matizing disclosure

Procedural safeguards on, 177-79
Reasons for seeking, 175-77
Risks of harm from using, 177
Rules governing, 177-78
Statutory limits on, 178
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RECALLS OF DEFECTIVE PRODUCTS
See Informal Administrative Process, Recalls of defective or

dangerous products

RECOMMENDED DECISION
Formal adjudications, 264
Formal rulemaking, 316-17

RECORDKEEPING REQUIREMENTS
See Investigations, Required records

REMOVAL OF OFFICERS
See Administrative Officials

REVERSE FOIAACTION
See Confidentiality of Records, Reverse FOIA actions

RIGHTTO BE HEARD
See Formal Adjudications; Procedural Due Process, Hearings

required by; Rulemaking, Hearings in

RIGHTTO COUNSEL
See Procedural Due Process, Counsel, right to

RULEMAKING
See also, Choice of Adjudication or Rulemaking

Generally,296-341
Advantages over adjudication, 296-97
Agency management and personnel, rules affecting, 308-09
APA exemptions, 303-10
APA requirements for, 308-17
Authority to proceed by, 298-99
Comment, opportunity to, 311
Cost-benefit analysis in, see Executive Oversight, Regulatory

analysis program
Cross-examination in, 314-16
Definition of, 300-02
Disclosure of data underlying proposed rule, 318-19, 321
Due process requirements in, 209-11, 318
Ex parte contacts in, 317, 324-26
Executive oversight, 63-66, 328-39

See also, Executive Oversight
Force oflaw, rules having, 302
Foreclosure of adjudication through, 284-88
Formal rulemaking,

APA procedures, 313, 315-17
Drawbacks of, 314-15
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RULEMAKING-Cont'd
Formal rulemaking-Cont'd

Initial decisions, 316-17
Presumption against, 313-14
Recommended decisions, 316-17

General statements of policy, 303-05
"Good cause" exemption from APA procedures, 309-10
Grants and benefits, rules affecting, 308-09
Hearings in, 312-13
Hybrid rulemaking,

Development of, 317-19
Repudiation of judicially imposed, 320-21
Statutorily required, 322-23
Survival of, 321-22

Informal rulemaking, 310-13
Interpretive rules, 303, 305-07
Judicial review,

Scope of, see Scope of Judicial Review, Rules, review of
Legislative rules,

Authority to iBBUe, 284-88, 298-99
Legal effect, 284, 302

Legislative review of rules, 38-43
Legislative VB. adjudicative facts in, see Legislative VB. Adjudica-

tive Facts
Military or foreign affairs function, rules affecting, 308-09
Negotiated,330-32
Notice-and-comment procedure, 310-13
Notice of proceeding, 311, 321
Opportunity to comment, 311
Ossification, 338-41
Prejudgment in, 327-28
• See also, Bias and Prejudgment
Procedural due process affecting, 209-11, 302
Procedural rules, 284--85, 307-08
Reasons for increased, 298-99
Record,

Administrative record in informal rulemaking, 104-05,322
Rulemaking-on-a-record, 313-17

Regulatory analysis, see Executive Oversight, Regulatory analy­
sis program

Regulatory flexibility analysis, 36
Required rulemaking, 332-38

See also, Choice of Adjudication or Rulemaking
Retroactive, 301
Separation of functions in, 317, 326-27
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RULEMAKING-Cont'd
Statement of basis and purpose, 311-12
Substantial impact test, 303
Substantive rules, 284, 302
Timing of, see Access to Judicial Review, Ripeness doctrine
Trial-type hearings in, 313-17
Variance between proposed and final rule, 321

RULEMAKING-ON-A-RECORD
See Rulemaking, Formal rulemaking

RULES
See Rulemaking

SCOPE OF JUDICIAL REVIEW
See also Access to Judicial Review

Abuse of discretion review,
Equivalent to arbitrary and capricious test, 93
Relevant factors test, 94
Review of agency's reasoning, 94-96
Used in review of facts in informal actions, 103, 105, 106

Administrative record, 102-06
APA provisions on, 74
Application of law to fact, 77-80
Arbitrary and capricious test, see Scope of Judicial Review,

Abuse of discretion review
Burden of proof, interpretation of statute to shift, 93, 251
Collateral estoppel, 98
Convergence between substantial evidence and arbitrariness

tests, 113-15
De novo review, 103-04
Delay, 117
Equitable estoppel, 97-98
Factual basis for agency action,

Arbitrary and capricious test applied to, 103
De novo review of, 103-04
Substantial evidence test applied to, 89-93

Findings and reasons, 99-102
Functional limitations, 73
Hard look doctrine, 94-96,107-10
Inaction, 115-17
Legal issues,

Bumpers Amendment, 82
Care needed in order to identify, 78-80
Chevron doctrine, 80-89
Confusion surrounding, 77-79
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SCOPE OF JUDICIALREVIEW-Cont'd
Legal issues-Cont'd

Degree of deference required, 84-87
Exceptions to Chevron, 87-89
Importance of identifying, 74-77
Issues "directly addreseed" by Congress, 83-84
Legislative vs. interpretive rules, 87-88
Policy bases for deference to agency, 81-82
Policy bases for judicial independence, 75-77,82
Second Chevron step, 86-87
Two-step inquiry used in resolving, 81

Mixed questions oflaw and fact, 77-80
Motives, judicial inquiry into agency's, 101-102
Nonacquiescence, 98
Precedents, unexplained departure from, 97
Presumption of regularity, 101, 104
Procedural errors correctable on, 74
Reasoned decisionmaking, 94-96,107-10
Regulations, violation of agency, 96-97
Remedies, review of, 98-99
Rules, review of,

Hard look review, 107-10
Legislative vs. interpretive rules, 87-88
Rulemaking record, 104-06
Substantial evidence review, 112-15
Unprovable assertions, 110-12

Substantial evidence test,
Administrative law judge's findings, 91-93
Defined,90-91
Hearsay, 91
Rules, applied to, 112-15
When used, 89
Whole record, 91

Utility of judicial review, debates regarding, 118-20,338-41

SEARCHES ANDSEIZURES
See Investigations, Inspections and searches

SEIZURES OF PRODUCTS
See Informal Administrative Process, Seizures

SELF·INCRIMINATION
See Investigations, Self-incrimination privilege

SEPARATION OF FUNCTIONS
Agency personnel affected by, 271-72

457
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SEPARAnONOF FUNCTlONS-COnt'd
Due process requirements affecting, 230, 274
Exclusiveness of the record and, 272-73
Factors militating against, 271, 275-76
Proceedings affected by, 272
Reasons for requiring, 271, 275
Rulemaking proceedings, 317, 326-27
Structural separation, 273-75

SEPARAnONOF POWERS DOCTRINE
Delegation doctrine, relation to, 9-10, 27
Formalist-functionalist debate, 68-70
Legislative interference with executive functions, 44-45, 60
Legislative interference with judicial functions, 44, 70
No$dicial functions, service by judges in, 69
Presidential control of rulemaking, 63-66
Removal of officers,

Congressional removal, 59-61
Presidential removal, 53-59

SMALLBUSINESSES
See Rulemaking, Regulatory flexibility analysis

SPEECHES
See Bias and Prejudgment; Publicity

STANDING
See Access to Judicial Review, Standing doctrine

STATEMENT OF BASISAND PURPOSE
See Rulemaking, Statement of basis and purpose

SUBDELEGATION
See Formal Acljudications, Institutional decision

SUBPOENAS
See Investigations

SUBSTANTIAL EVIDENCE
See Scope of Judicial Review, Substantial evidence test

SUBSTANTIVE RULES
See Rulemaking, Legislative rules

SUMMARY JUDGMENT
See also, Choice of Adjudication or Rulemaking

Avoidance of hearings through, 289-90
Compared to court procedure, 289
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SUMMARY JUDGMENT-Cont'd
Limited use by agencies, 291

SUSPENSIONS
See Informal Administrative Process, Suspensions

TESTIMONIAL PRIVILEGES
See Investigations, Privileges

TESTS AND INSPECTIONS
See Informal Administrative Process, Tests and inspections; In-

vestigations, Inspections and searches

TORT ACTIONS
SeeAcceBB to Judicial Review

TRADE SECRETS
See Confidentiality of Records

TRIAL EXAMINERS
See Administrative Law Judges

TRIAL-TYPE HEARING
See Formal Adjudications; RuIemaking, Formal ruIemaking

UNREVIEWABLE ACTION
See AcceBB to Judicial Review, Reviewability

WARRANT REQUIREMENT
See Investigations, Warrant requirement applied to
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