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TO

THE RIGHT WORSHIPFUL
JOHN NICHOLL,*

DOCTOR OF LAWS, COMMISSARY,

OR

MASTER OF THE COURT OF FACULTIES,
BY VIRTUE OF WHICH OFFICE, HE HAS THE SUPERINTENDENCE OVER THE
ADMISSION, AND PRACTICE OF THE NOTARIES OF ENGLAND,
AND 18

THE NATURAL PROTECTOR OF THEIR RIGHTS AND PRIVILEGES;

This Treatise
1S, BY HIS PERMISSION, DEDICATED, AS A TRIBUTE OF
RESPECT AND ADMIRATION,
FOR HIS TALENTS IN DISCHARGING HIS OFFICIAL DUTIES,
AND FOR THE COURTESY AND KINDNESS OF MANNER

REPEATEDLY EXPERIENCED FROM HIM BY

THE AUTHOR.

® This Dedication was written towards the close of 1838, whiist the first edition was in the

press. Dr. Nicholl resigned the office of Master of the Faculties on the 8th of November, 1841.
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PAGE
111. Note (1), insert “6 Adol. and EIl.’* instead of *“7.”

293. In the Form of a Protest of a Bill for Better Security, instead of * protest
against the drawer,” read * protest against the drawer and acceptor.”

576. In the Index, under the head ® Court of Facultles,” insert “ Names of persons
who have held the office of Master of the Faculties...9.”

598. In the Index, under the head “Scotland,” add the words “ Executlon of Deeds
of Property in Scotland by Married Women,,.259."



OBSERVATIONS

ON THE

SECOND EDITION.

TrE want which was formerly experienced, of a
Treatise on the Office of a Notary of England, more
than any peculiar merit to be found in the Author’s
publication on the subject, has probably been the
reason, why the first edition has been so kindly and
favourably received. It is now a considerable time
since 1t was first ascertained, that there was a
demand for a second Edition of this Treatise, but
a multiplicity of other engagements has caused some
delay in sending it to the press. The last Act
of Parliament relating to Notaries, various recent
Decisions of the Courts, and several additional
Precedents, will be found in this edition, which is
now submitted to the public, in the hope of its being
received with the same kindness and indulgence, as

were evinced towards the first.

RICHARD BROOKE.

1st November, 1847.
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PREFACE.

THE prodigious extent, of the commerce of the United
Kingdom, and its rapid increase since the commence-
ment of the present century, are owing, under Divine
Providence, principally to the enterprise, integrity,
and skill of British merchants ; and from the variety
and extensive nature of their transactions, it is obvious
that questions must often come before the English
Courts of Law, connected with the usages which they
have adopted for the well conducting of their trade
and mercantile business, and from that circumstance
recognised in our Courts, by the designation of the

Law Merchant.

The rules to be observed, respecting the presentment
and dishonour of bills of exchange, and the general
practice of a notary of England, both as connected with
those, and other Instruments of a mercantile nature,
are in accordance with, and are governed by usage
and by the Law Merchant, except in one or two rare
instances, in which there have been legislative enact-

ments; yet whenever any mercantile question arises in
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an English Court of Law, in which it becomes
necessary to discuss the notarial practice, the infor-
mation which could easily be afforded by experienced
and intelligent notaries, and perhaps by bankers or
merchants, is too frequently sought for in the works,
often very defective, of foreign authors: a circumstance
which would excite surprise, if it were not for the fact,
that at the period when the first edition of this treatise
was written (in 1838) there was not any work known
and read, if such ever existed, written exclusively
upon the office and practice of an English Notary ;
although one or two authors, occasionally cited, such
as Beawes, as long ago as 1750, and Montefiore, in
1801, published works, in which the notarial practice
and precedents were alluded to, or introduced to a
certain extent, but merely as blended with other

subjects.

The usages and practice of the notaries of England
may, in some measure, be considered as traditional,
because they are not defined by published Rules of the
Court of Faculties, or by Statute; but that is only true
to a certain extent, for they are not only transmitted by
oral communication from notary to apprentice, and
from senior to junior notary, but the Notarial Register

Books, and the Protest and Noting Books, which
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are generally preserved with care, and often handed
down from one generation of notaries to another,
contain valuable information, respecting the forms
used in times past, and the practice of those, who
have since been removed from active pursuits, or
from existence, by time or death; and which may,
possibly be one principal cause of the uniformity in the
practice of the notaries, which is in general so

observable thoughout England.

I cannot pretend to present to the public, a treatise
free from faults; but, at least, I may be allowed to
hope, that they will be treated with indulgence, when
it is borne in mind, that, in writing it, much must
necessarily depend upon memory, personal observation,
and mercantile usages; I have however, endeavoured
to give faithfully, the result of my own experience,
combined with the best information which I could

obtain from others.

In endeavouring to make this publication service-
able to the profession, I have at the same time been
anxious to render it useful to bankers and merchants;
and the 'chapters relating to Bills of Exchange,
Promissory Notes, Ship and other Protests, Charter-

parties, DBottomry Bonds, Powers of Attorney,
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Declarations substituted for Affidavits, Commissions
from Foreign Courts of Judicature, and to various
instruments connected with Shipping and Mercantile
Matters, are written with the intention of being of

practical use to them, and of easy reference.

I beg leave respectfully to tender my thanks to
those professional and mercantile friends, who have
kindly afforded me information upon matters of usage,
the result of their own observations ; and, in justice to
the memory of my deceased friend Fletcher Raincock,
Esq.®, the senior of the Northern Bar, a gentleman
whose extensive and combined knowledge, as a
lawyer, a scholar, and an antiquary, has been rarely
equalled, and perhaps never excelled, I feel pleasure
in acknowledging the receipt of several important
suggestions from him, whilst the work was in pro-
gress, as well as for access, both on that and on other
occasions, to various rare and curious books in his

extensive and valuable library.

RICHARD BROOKE.

(1) Mr. Raincock died on the 17th of August, 1840, after the first edition
had been published.
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A TREATISE

ON

THE OFFICE

AND PRACTICE

OoF

A NOTARY OF ENGLAND,

AS CONNECTED WITH MERCANTILE INSTRUMENTS.

CHAP. 1.

ANTIQUITY OF THE OFFICE OF NOTARY—APPOINT-
MENT, FUNCTIONS, AND POWERS OF A NOTARY
OF ENGLAND.

NoraRrIiEs appear to have existed as public Antiquity of
officers, from a period of remote antiquity, and g‘ztgjce &
to have been anciently scribes, who took notes, '

or minutes, and made drafts of writings and other
instruments, public and private.” Notaries, and

also other officers whose duties were of a nature
somewhat similar,and whowere called Tabelliones,

were employed during the period of the Roman
empire,® and the difference between the functions

(1) Burn’s Ecclesiastical Law, vol. 3, title, Notary Public.

(2) Corpus Juris Civilis, in Novellis, title 23. Du Cange, Glos-
sarium ad Scriptores medie et infime Latinitatis, title, Notarii, and

Tabellio. Du Cange, Supplement, same titles.
B



2 ANTIQUITY OF [Chap. 1.]

of the two classes of officers, seems to have been,
that the Notarii procured the information and
materials, and drew up rough drafts or notes, of
the writings or instruments, which were tran-
scribed and authenticated by the Tabelliones.

Both of those appellations were used during
the middle ages;” but it does not appear very
clearly whether the duties of the two officers
were then kept distinct, or whether they were
blended together; and the appellations notary
and tabellion, in comparatively modern times,
were applied without distinction to the same
officer ; the latter designation, however, is at
present nearly gone into disuse.

Notaries were officers known in Ingland
before the Norman Conquest. In the reign of
Edward the Confessor, whilst Reinbald was
Chancellor, some manors and lands were
granted by the king to the Abbot of Westmin-
ster by a charter, of which the concluding clause
shows it to have been attested or subscribed by
a Notary. ¢ Swardus, notarius, ad vicem Rein-

(1) See Canons of the General Council of London, Otho Legate,
temp. Henry III, 1237, Matthew Paris, Historia Major, p. 454.
Gibson’s Codex Juris Ecclesiastici Anglicani, vol. 2, p. 1013. Voca-
bularius, Juris Utriusque, printed at Spires, in 1477, ¢ Tabellarius
sive Tabellio est publica persona,” &c. &c. 2 Rotuli Parliamento-
rum 21st Edward III, 1347, p. 172. Statute 27th Edward III, st. 1,
c. 1; and Statute 16th Richard II, c. 5, sec. 2. Spelman’s Glos-

sarium Archaiologicum, title, ¢¢ Notarius.”’
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baldi regie dignitatis cancellarii, hanc chartam
scripsi et subscripsi,” &e.V

There is reason to think that the office after-
wards fell for a time into disuse, at least in
some districts, because it appears that in the
year 1237 there were parts of England where
they did not then exist;® and it is stated that
there were not any tabellions here, in the 22nd
year of the reign of Henry the 3rd (1237),® or
at least that they were very rare; but, however
that may be, there cannot be any doubt that
notaries existed, and were commonly employed
in England, in 1347, as they are more than

(1) 4 Institutes c. 8, p. 78. See also the authorities referred to
in Spelman’s Glossarium Archaiologicum, title, ‘‘ Notarius,”’” as to
Notaries being known in England, as early as in the reign of Edward
the Confessor, ¢ Reperio autem Notarios nominari in Chartis Edw.

Confess.” &c.

(2) ¢“ Quanto Scripturarum, quee sigillo authentico muniuntur est
usus magis necessarius, in partibus Anglise, ubi publici Notarii non
existunt,”” &c. &c.—Canons of Gen. Council of London, Otho Legate,
temp. Henry I1I. 1237, Matthew Paris, Historia Major, 454. Gib-

son’s Codex Juris Ecclesiastici Anglicani, vol. 2, p. 1014, A

3) ¢ Quoniam Tabellionum usus in Regno Angliz non habetur,
g 8

A.D. 1237,

propter quod magis ad Sigilla Authentica credi est necesse, ut 22nd Henry

eorum copia facilius habeatur, statuimus ut Sigillum habeant non
solum Archiepiscopi, et Episcopi, sed etiam eorum officiales.”’—
Gibson’s Codex Juris Ecclesiastici Anglicani, vol. 2, p. 1013 ; and
Canous of Gen. Couucil of London, Otho Legate, temp. Henry III,
1237, Matthew Paris, Historia Major, 454.

I11.
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once named™ in the petition, in Norman French,
of the Commons, of the 21st year of the reign of
Edward the 3rd; “et sur ce furent assignez
per my Engleterre certeines Gentz de prendre
Procuratours des Cardinalx, & d’ autres Aliens
Subdelegatz, & lour Notairs.” And again, < It
puis en son prochein Parlement apres y tenuz,
feust assentust P fire dit Seigifir le Roi & sa dite
Communaltee, Qe si nul, de quele condition q'il
feust, Provisour, Procuratour, Notaire, Promo-
tour, ou autre quecumd, feist nulle pursuite en la
Court de Rome, ou aillours en Court Cristiene,
a deffaire les Juggementz renduz en la Court
fire Seigfir le Roi, q'il feust pris P son corps &
mesnez en Respons,” &c. &c. And also, “Et
outre ordener P ses Sages Justices, Sergeantz,
& autres, tiel Punissement, autressibien devers,
tiels Provisours, Aliens, lour Executours, Notairs,
& autres lour Promotours quicumges, come
devers les Impugnours des Juggementz susditz,
come desus est dit, ou plus durement.”®

They are also named in the Act of Parliament
usually termed the Statute of Provisors, of the
27th of Edward the 3rd, st. 1, c. 1, passed in
1353, and 1n the Act of the 16th of Richard

(1) 2 Rotuli Parliamentorum 21st Edward III, p. 172, ¢ Notairs,”’

¢ Notaire,”” and ¢ Notairs.”’

(2) 2 Rot. Parl. 21st Edward III, p. 172. There are not any
Statutes of that session printed in the Statute Book.
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the 2nd, c. 5, sec. 2,in 1392-3, commonly called
the Statute of Premunire.

At a very early period, notaries were em-
ployed here, to attest or authenticate instruments
of more than usual moment or solemnmity, of
which an instance is given in the Parliamentary
Rolls for 1421, the 9th of Henry the 5th, where
two notaries are mentioned as attesting an in-
strument of importance relating to the affairs of
Lucie, Countess of Kent.

“ Iinsealee desoutz le seal d’ armes du dite
Countesse & desoutz le tesmoignance de deux
notaries mettantz lour signes a mesme 1’ escript
de le quele les paroles cy ensuent,” &c. &e.

And again, “In quorum omnium & singu-
lorum testimonium atque fidem presentes literas
seu presens publicum Instrumentum per Magi-
stros Ricardum Petworth & Willielmum EFremon,
Notarios Publicos feci subscribi ac suis signis
consuetis signari nec non sigillom meum apposui
eidem. Data & acta sunt hec, in Hospitio meo
infra Monasterium sive Abbatium Monialium
sancte Clare, extra muros London, die duode-
cimo mensis Julii anno domini Millesimo CCCC
vicesimo primo,” &ec. &c.!P

In 1430, in the 9th year of the reign of King
Henry the 6th, one of those wicked scenes was

(1) 4 Rot. Parl. 9th Henry V, p. 144 & 145. Those two persons
(Petworth and Fremon) are also afterwards mentioned there (p. 145)

more than once, as being Notaries.
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exhibited in Smithfield, which create astonish-
ment at the folly and impiety of man ; a trial
by battle, or single combat, in the presence of
the king, in which one of the parties who fought
was John Upton, a notary of Feversham. Such
a combat was a species of presumptuous appeal
to Providence, under an expectation, that Heaven
would unquestionably give the victory to the
innocent party.

The following is a short account given by
Stow of the combat :—

“The foure and twentieth of January a battel
was done in Smithfield, within the lists, before
the king, betweene two men of Feversham, in
Kent, John Upton, notary, appelant, and John
Downe, gentleman, defendant ; John Upton put
upon John Downe, that he and his compiers
should imagine the king’s death, the day of his
coronation : when they had long fought the king
tooke up the matter and forgave both parties.”®

In the enumeration of the army of King Ed-
ward the 4th, prepared for the invasion of France
in 1475, a doctor of laws and public notaries
are mentioned, as engaged to accompany the
troops. It is reasonable to conclude that they
were intended to be employed in drawing up
or authenticating treaties. ‘ Magistro Johanni
Coke, Doctori Legum pro vadiis suis ad 2s per

(1) Stow’s Annals, p. 371.
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diem, et pro vadiis cujusdam Notarii Publici ad
12d per diem.”®

Although it does not form any part of the plan
of this treatise to describe the duties or func-
tions of foreign notaries, yet it may not be
altogether out of place here, to observe, that in
Hallam’s admirable and learned work on the
State of Europe during the middle ages,® it is
mentioned, on the authority of Galvaneus Flam-
ma, a Milanese writer, that in 1288 there were
600 notaries in Milan;® a number almost in-
credible, if the duties and functions of a Milanese
notary of that period were at all similar to those
of a modern English notary. There seems,
however, every reason to believe, that in the
designation of notaries, Flamma must have meant
to include advocates, and all other classes of
legal practitioners.

(1) 11 Rymer’s Foedera, 848. The emoluments of those officers
for such a service appear to be very inconsiderable, even after allowing
for the distant period when the circumstance occurred ; but we learn,
on the same authority, that Master Jacob Fryse, Physician of the
King, was engaged at 2s, and two assistants at 6d per day; and
that Master William Hobbys, Physician and Surgeon of the King,
was engaged at 18d per day, and one assistant Surgeon at 6d per

day, for the same expedition against France.
(2) Vol. 1, p. 271.

(3) He also mentions, on the same authority, that there were 200
Physicians, 80 Schoolmasters, and 50 Transcribers of Manuscripts

there : and in another place he mentions that in the same year (about
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That notaries were employed in foreign coun-
tries, to protest or record dissents in respect of
public or state measures, is proved by the well-
known historical fact of Francis the 1st, of
France, in 1526, having made a protest before
notaries, at Madrid, declaring that his consent
to the treaty of Madrid, should be considered as
an involuntary deed, and deemed null and void,
as having been obtained from him during his
captivity, consequent upon the battle of Pavia.

The law books give to a notary several names
or appellations, as Actuarius, Registrarius, Scri-
narius, and the like, all which words are put to
signify one and the same person. But in England
the word registrarius is confined to the officer of
some court, who has the custody of the records
and archives of such court.®

As the object which is wished to be compassed
by this treatise, is to give an explanation, of those
branches of the practice, and duties, of a notary
of England, which relate to such transactions, and
instruments, as are of a mercantile nature only,

1302) in which the Poet Dante was banished from Florence, a
Notary of the name of Petracco was involved in a similar banish-
ment. Retired to Arrezo, he there became the father of the
celebrated Francis Petrarch.—Hallam’s View of the State of Europe
during the Middle Ages, vol. 2, p. 599.

(1) Robertson’s Charles V, vol. 1, p. 388.

(2) Burn’s Ecclesiastical Law, vol. 3, title, Notary Public.
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it forms no part of the plan, to detail any powers,
or functions, which he either was formerly, or
is now, empowered to perform, connected with
any ecclesiastical or other court.

In England, a notary is a public officer of the Appointment,
civil and canon law, who derives his faculty, 2»¢ authority
or authority to practise, from the Court of Facul-
ties, of the Archbishop of Canterbury, in London,
the chief officer of which is the Master of the
Faculties, to whom applications are made, for
the admission, or the removal under any special
circumstances, of notaries: in the Institutes of
the laws of England, the Court of Faculties is
stated, to be “a court, although it holdeth no plea
of controversie (like the Court of Audience next
before). It belongeth to the archbishop, and his
officer is called HMayister ad Facultates.”™

The following are the names of the various
persons who have successively held the office of

Master of the Faculties for many years back :

Sir CuarLEs CEsar, Knt. D.C.L.

Sir GEorGE NEwman, Knt. D.C.L.

Sir CuarLEs HEpcESs, Knt. D.C.L.
James Jounsoxn, D.C.L.

Ricaarp CuIicHELEY, D.C.L.

Jon~ Anxprew, D.C.L.

Francis Toruam, D.C.L.

Samuer Haruirax, D.C.L.

Sir Wn. ScoTT, afterwards Lord STtoweLr, D.C.L.
The Right Hon. Jou~ NicnoLryr, D.C.L.
Sir Joun Dopsoxn, Knt. D.C.L.(2

to practise.

(1) 4 Institutes, c. 74, p. 337.

(2) Sir John Dodson is the present Master of the Faculties,

having been appointed to the office on the 8th of November, 1841,
C
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Functions and  Amongst legal officers, a notary takes prece-

Powers.

dence, after a solicitor or an attorney; it does
not appear that a notary was ever privileged,
from arrest on mesne process®, and unless he is
admitted as an attorney or a solicitor, he cannot
practise in any common law or equity court in
England; but if in other respects, he is com-
petent, by legal knowledge and experience, he is
authorised to draw or prepare deeds, relating to
real or personal property, and the act 44th George
3rd, c. 98, s. 14®, which imposes a penalty of
£50 for each offence, upon any unqualified per-
son drawing or preparing conveyances or deeds,
contains an exception in favour of sergeants-at-
law, barristers, solicitors, attornies, notaries, &e.
&ec. having obtained regular certificates®. In this,
and in most other countries in Flurope, notares

(1) It appears to be an accidental omission in the Act 6th Geo.
IV, c. 50, sec. 2, that it does not particularly mention Notaries, as
exempt from serving on juries and inquests; probably they may
be considered as coming within the exemption as officers of a Court
of Ecclesiastical or Admiralty Jurisdiction, * actually exercising the

duties of their respective offices.””

(2) This Act is not repealed by the Statute 6th and 7th Victoria, c.
73; see st schedule, 2nd part, which contains a description of the

Acts, and parts of Acts, nof repealed by that Statute.

(3) Shakespeare had in view, one of the usual functions in his
time of a Notary, when writing the following passage; ‘‘ Go with me
to a Notary, seal me there your single bond.””—Merchant of Venice,

act Yst. ¢
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have been, from a remote period of time, also
frequently employed in preparing wills and codi-
cils. Notaries, in England, are also employed in
noting and protesting bills of exchange, preparing
acts of honour, or as they are frequently called,
acts for honour, authenticating and certifying
examined copies of documents, and preparing and
attesting various instruments going abroad, and
granting and solemnizing all other notarial acts.
It was once observed by the late much lamented
and talented Lord Chief Justice Tenterden, that
“there is another part of the duty of notaries, and
that is, to receive the affidavits of mariners and
masters of ships, and then to draw up their pro-
tests, which is a matter which requires care,
attention, and diligence. Besides that, many
documents pass before notaries, under their no-
tarial seal, which gives effect to them, and
renders them evidence in foreign courts.”®

The expression notarial act, is one which has a
technical meaning, and it seems generally con-
sidered, to signify the act of authenticating or
certifying some document or circumstance, by a
written instrument, under the signature and official
seal of anotary; or of authenticating or certifying
as a notary, some fact or circumstance, by a
written instrument, under his signature only.
‘Whether that is, or is not the correct definition,

(1) The King v, The Scriveners’ Company, 10 Barn. and Cress.
p. 518.
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of the solemnity called a notarial act, it is clear
that the Acts of Parliament 41st George 3rd,
c. 79, sec. 11, and 6th and 7th Victoria, c. 90,
sec. 10, interdict unqualified persons from per-
forming or solemnizing any notarial ceremony
or act whatever, whether under seal or not, for
they extend in the fullest manner to prohibit
“any act, matter, or thing whatsoever, of or in
anywise appertaining or belonging to the office,
function, or practice of a public notary,” being
done by any unqualified person, under a penalty
of £50 for each offence.

Under those clauses, if an unqualified person,
pretending to act in the capacity of a notary,
either in his own name or in the name of any
other person, for emolument, were to take and
authenticate any notarial declaration, or protest
respecting the voyage of any vessel, since the
act for the abolition of unnecessary oaths®, or to
note a bill in any place where there was a
practising notary, or to sign, in the notarial
capacity one of the certificates subjoined to a
power of attorney for transferring American
stock, which certificate is frequently signed by
two notaries, or to attest a proof of debt or power
of attorney to vote in choice of assignees under
any fiat in bankruptcy, within the statute 6th
and 7th William 4th, ¢. 14, secs. 56 and 72,
and many other cases might be put, though the

(1) 5th and 6th William IV, c. 62, sec. 15—Vide Appendix. .
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above may not necessarily require a seal, yet
there can be no doubt that the unqualified person
so acting, would be liable to the penalties im-
posed by the Acts of the 41st George 3rd, c. 79,
sec. 11, and 6th and 7th Victoria, c. 90, sec. 10;
and a notary, permitting the use of his name by
any such person, would be liable to be struck off
the Roll of Faculties under the 10th section of
the former act.

The English notaries in general appear (as far
back as the memory of man extends) to have
always considered themselves entitled to admi-
nister oaths, affidavits, and affirmations, as within
the powers and functions of a notary, and Lord
Chief Justice Tenterden, in the King v. the
Scriveners’ Company®, stated that it was part
of their duty to receive affidavits of mariners
and masters of ships, and then to draw up their
protests, and the Act of 6th George 4th, c. 87,
sec. 20®, may be referred to as countenancing,
in some degree, the idea that they are authorised
to administer oaths ; yet, at one time, a different
opinion seems to have prevailed amongst the
London notaries. Perhaps the doubts of the lat-
ter arose from not taking into their consideration

(1) 10 Barn. and Cress. p. 518.

(2) Vide Infra, c. 1, and Appendix. The 15 and 18 secs. of the
Act 5th and 6th William 4th, c. 62, (vide Appendix,) also are so
worded as to seem by implication to recognise the authority of a

Notary to administer oaths.
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that affidavits sworn before a notary, are not in-
tended to be used for the purpose of commencing
or forwarding any suit or legal proceedings, in
any English court of common law or equity, for,
of course, in that case they would require to
be sworn to before an officer or commissioner
specially appointed by that court, but to be used
in foreign countries ; a notary being, to a certain
extent, not merely considered as an officer of the
country where he is admitted, but as an accredited
officer in other countries, affidavits sworn before,
and instruments authenticated by him, are re-
spected, and received in evidence in foreign
courts.

If such doubts ever had any good foundation,
all difficulty has been removed as to a public
notary taking the declarations substituted for
oaths, by the act for the abolition of unnecessary
oaths, passed in 1835", respecting the matters
or things adverted to in it, both such as are within
the British colonies and dependencies abroad,
and in any foreign kingdom or state, and relative
to the voyage of any ship or vessel : it enacts, by
the 15th section, that “in any action or suit then
depending, or thereafter to be brought or intended
to be brought in any court of law or equity within
any of the territories, plantations, colonies, or de-
pendencies abroad, being within and part of his
Majesty’s dominions, for or relating to any debt

(1) 5th and 6th William 1V, ¢. 62, sec. 15—Vide Appendix.
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or account wherein any person residing in Great
Britain and Ireland shall be a party, or for or re-
lating to any lands, tenements, or hereditaments,
or other property, situate, lying, and being in the
said places respectively,” it shall be lawful to
verify or prove any matter or thing relating
‘thereto, by solemn declaration, in writing, in the
form given in the schedule to the act, before any
justice of the peace, notary public, or other officer
by law authorised to administer an oath, ¢ and
certified and transmitted under the signature and
seal of any such justice, notary public, duly ad-
mitted and practising, or other officer;” and then
proceeds to enact, “which declaration, and every
declaration relative to any such matier or thing
as aforesaid, in any foreign kingdom or state, or
to the voyage of any ship or vessel, every such
justice of the peace, notary public, or other
officer shall be, and he is hereby authorised and
empowered to administer or receive.”

The 16th section also empowers him to ad-
minister or receive such a declaration, of any
attesting witness, to the execution of any will,
codicil, deed, or instrument, in writing.

The 18th section, after reciting that, ¢“it may
be necessary and proper in many cases not herein
specified to require confirmation of written in-
struments or allegations, or proofs of debt, or of
the execution of deeds or other matters,” enacts,
that it shall be lawful for any justice of the
peace, notary public, or other officer now by law
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authorised to administer an oath, to take and
receive the declaration of any person voluntarily
making the same before him, in the form in the
schedule to the act annexed.

It is considered that a notary is not a mere
ministerial officer, obliged, whether he likes it
or mnot, to execute his functions when called
upon to do so; in fact, instances occur, not un-
frequently, where notaries decline undertaking
or performing various kinds of business; they
consider that they have the same discretion in
undertaking to act, or in refusing to act for
any person, as that which the attornies exercise.
If notaries had not an option, as to acting or
declining to act for any person who might apply
to them, and a right to exercise a discretion
when so applied to, they might often be in-
nocently the cause of assisting, in fraudulent
or improper measures, or might be much in-
convenienced by applications at improper times
or places.

Notaries sue at common law to recover their
fees and charges, and they also prove the amount
of them under fiats in bankruptcy, and there is
no reason to doubt their having a right of general
lien upon bills, notes, instruments, and documents,
for the amount of their general accounts ; perhaps,
however, an exception might arise in respect of
bills or notes received from a commission mer-
chant, or other agent, with notice that they
belonged to a third party, to be noted or pro-



[Chap. 1.]  FUNCTIONS AND POWERS. 17

tested by the notary ; it is probable that in that
case, it would be held, for the protection of third
persons, and to prevent confusion and incon-
venience, that the notary’s lien was only a
particular one, in respect of the charges and
stamps relating to those particular bills or notes.

It may perhaps excite a smile to mention, as
showing the importance attached to the attesta-
tion of the notary in ancient times, that it has
been stated, that ¢‘one notary publick is sufficient
for the exemplification of any act; no matter
requiring more than one notary to attest it;”®
and that, according to the canon law, one notary
is equal to the testimony of two witnesses, “as
to the credit of a notary the rule is, unus no-
tarius equipollet duobus testibus.”®

It is by no means improbable that Massinger,
the dramatist, was satirically alluding to some
such rule, when, in a celebrated drama written
by him above two centuries ago, (before 1633,)
he caused the principal character to use the
following remarkable expression :

* * * * ¢ Besides, I know thou art

¢ A publick notary, and such stand in law

¢ For a dozen witnesses: the deed being drawn too

¢ By thee, my careful Marrall, and delivered

‘¢ When thou wert present, will make good my title.”’(3)

(1) Burn’s Ecclesiastical Law, v. 3, p. 3, citing, Aylyffe’s Pa-
rergon, p. 386.
(2) Gibson’s Codex Juris Ecclesiastici Anglicani, p. 996.

(3) By Sir Giles Overreach, in Act 5, of the New Way to pay

Old Debts.
D
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In order to give additional powers to British
consuls, and to enable them to perform and
solemnize notarial acts abroad, the 20th section
of the Act 6th George 4th, c. 87, provides as
follows :

“ And whereas, it is expedient that every
consul general, or consul, appointed by his Ma-

given by the J€Sty at any foreign port or place, should, in all

Act 6th Geo.
1V, cap. 87,
sec. 20,

cases, have the power of administering an oath
or affirmation whenever the same shall be re-
quired ; and should also have power to do all
such notarial acts as any notary public may do:
be it therefore enacted, that from and after the
passing of this act it shall and may be lawful for
any and every consul general, or consul ap-
pointed by his Majesty at any foreign port and
place, whenever he shall be thereto required, and
whenever he shall see necessary to administer at
such foreign port or place any oath, or take any
affidavit or affirmation from any person or persons
whomsoever, and also to do and perform at such

© foreign port er place all and every notarial acts

or act which any notary public could or might
be required, and is by law empowered to do
within the united kingdom of Great Britain
and Ireland ; and every such oath, affidavit, or
affirmation, and every such notarial act ad-
ministered, sworn, affirmed, had or done by or
before such consul general, or consul, shall be as
good, valid, and effectual, and shall be of like
force and effect to all intents and purposes as if
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any such oath, affidavit, or affirmation, or notarial
act respectively, had been administered, sworn,
affirmed, had or done before any justice of the
peace or notary public in any part of the united
kingdom of Great Britain or Ireland, or before
any other legal or competent authority of the
like nature.”®

Of course that clause cannot control the laws
of foreign states, for an enactment of the British
Legislature cannot have any effect in courts of
law out of the British dominions, if it relate to
acts authenticated or done out of them ; mnor
can it render notarial acts, solemnized before a
British consul in an independent foreign country,
effectual in that country ; it can only go to the
extent, that they shall be good and valid in
different parts of the British dominions; in like
manner, a consul of any foreign kingdom, France But the Act
for example, if residing in England, might possi- does not give
bly be empowered by the laws of his own country e tohinr

’ to Foreign

to make or solemnize as consul, various acts, Consuls here.
such as protests, &c. in this country, which would
be as effectual in France as if done by a notary;
yet it is clear that any notarial act which a foreign
consul might solemnize or make in the united
kingdom, would be invalid, and useless to all
legal purposes here. The case may easily be
exemplified, by supposing that he granted a
protest of a bill of exchange, upon which an

(1) 6th Geo. IV, c. 87, sec. 20.
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action at law should be afterwards commenced
in one of the English courts, it is clear that the
protest of a foreign consul would be useless, and
could not be read in evidence upon the trial.
It is also evident, that in this country, prudent
assureds and underwriters of vessels or goods,
would not feel inclined to rely or act upon a
notarial document, like a ship protest, made
before any such foreign consul residing here.
On a complaint made in a summary way to
the Master of the IFaculties, and supported by
affidavit or other proof, an offending notary will
be liable to be struck off the Roll of Faculties,
and disabled from practising, for permitting his
name to be used by any unqualified person®, or
if admitted under a limited faculty, for practising
out of the district specified in it®, or for any
deceit or imposition resorted to in obtaining his
faculty, or for any improper or disgraceful con-
duct in his practice ; and it is apprehended, that
wilfully certifying to any act as done on one
day, when the notary knew that it had occurred
on another, or antedating any instrument in
order to deceive, would be considered as an
offence of that class; and at this place, it may be
proper to mention, that the Master of the Faculties
would notice, in a very serious manner, the con-
duct of a notary who should intentionally lend

(1) 41st Geo. III, c. 79, sec. 10—Vide Infra, c. 2, and Appendix.
(2) 4th William 1V, c. 70, sec. 4—Vide Infra, c. 2, and Appendix.
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himself, to assist in any fraud or evasion of
the stamp duties imposed upon notarial acts or
instruments, in addition to any consequences to
which he may have exposed himself under the
provisions of the stamp acts.

“ La profession de Notaire est d’une étendue
immense, puisqu’ & proprement parler, il n’y a
point d’affaire qui ne puisse étre de son ressort,
ni de personnes qui n’en éprouvent tous les jours
la nécessité.

¢ Mais si sa vaste étendue fait son éloge, on
ne scauroit disconvenir qu’ elle n’ en fasse aussi
la difficulté : L’emploi de dépositaire de la con-
fiance de tout le monde, demande des qualités
extraordinaires dans celui qui I’ exerce; & il
est assez difficile d’ avoir de si grandes & de
si fréquentes liaisons avec le public, sans courir
souvent risque de lui nuire.

¢ Ainsi, la probité, qui doit étre le caractere
essentiel de tous les hommes, & qui suffit dans
quelques-uns des emplois de la vie civile, n” est
pas suffisante dans un Notaire ; peut-étre méme
ne seroit-elle pour lui qu’ une qualité stérile, st
elle n’ étoit éclairée par la science.”®

It'has been remarked, perhaps in a vein of

good-humoured satire,
¢ Tl n’est rien de plus beau qu n Notaire honnéte homme,

¢ Mais dans ce Corps on a vii de tout tems
‘¢ Se glisser des fripons parmis d’ honnétes gens.’’(2)

(1) La Science parfaite des Notaires, par De Ferriere, tome 1, p. 1.

(2) Boursault, Commedie d’Esope, quoted in Postlethwayt’s Dic-
tionary of Trade and Commeree, vol. 2, title, Notary.
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To the credit, however, of the notaries, it may be
here observed, that instances of misconduct in
the members of the profession, or of complaints
preferred against them to the Master of the
Faculties, most rarely occur; and the very rare
occurrence of them conveys a strong proof, of
the honour, integrity, and respectability, of the
general body of the notaries of England.
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CHAP. II

THE NOTARIAL ARTICLES, AND SERVICE OF CLERK-
SHIP—ADMISSION—NOTARIAL FACULTY—ANNUAL
CERTIFICATE—PENALTIES, AND CONSEQUENCES
OF ACTING WITHOUT ADMISSION AND CERTIFI-
CATE.

THE mode of entering into Articles of Clerkship, Articles of
and the service of clerks to notaries, are the Clerkship-
next objects to be noticed, before proceeding to
describe the steps to be taken for obtaining the
notarial faculty, or the annual certificate. There
is this marked distinction between an attorney
and a notary, as respects his articled clerks, that
the latter is not restricted by law, as the former
sV, to having two clerks under articles at the
same time ; for it depends merely upon the con-
venience and arrangements of a notary, how
many he has in his office.

The principal regulations as respects the nota-
ries of England, the service of their clerks, and
their admission, are contained in the Act of the
41st George 3rd, c. 79, which received the royal
assent on the 27th June, 1801, and is entitled
“ An Act for the better regulation of Publick Act 41st Geo.
Notaries in England,” by which it is enacted, 1'% ¢ 79
that after the 1st of August, 1801, no person in
England shall act as a public notary unless duly

(1) 6th and 7th Victoria, c. 73, sec. 4.



Act 41st Geo.
III, c. 79.

Now reduced
to five years
by the Act 6th
and 7th Vict.
c. 90.
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sworn, admitted, and inrolled®. <«That from and
after the said 1st day of August, 1801, no person
shall be sworn, admitted, and inrolled as a pub-
lick notary, unless such person shall have been
bound by contract, in writing, or by indenture of
apprenticeship, to serve as a clerk or apprentice
for and during the space of not less than seven
years to a publick notary, or a person using the
art or mystery of a scrivener, (according to the
privilege and custom of the city of London, such
scrivener being also a publick notary,) duly
sworn, admitted, and inrolled, and that such
person for and during the said term of seven years
shall have continued in such service ;”® and it
proceeds to enact, that an affidavit shall be made
and sworn, “by one of the subscribing witnesses,”
within three months after the date of the contract
or indenture of apprenticeship, of the execution
thereof, and of the names and residences of the
parties, and of the date thereof, and filed with

(1) Sec. 1 of 41st Geo. ITI, c. 79.

(2) In the Scriveners’ Company v. The Queen, (in Error,) Exchequer
Chamber, 3 Adol. and Ellis, 939 N.S. it was decided that where a
Clerk was articled to a person who was a Notary and also an Attorney,
and served him under separate articles in both capacities, he was not
entitled to be admitted and inrolled as a Notary; in consequence of
this decision, the Act 6th and 7th Victoria, c. 90, which will be
afterwards referred to in this Chapter, was passed, in order, amongst
other things, to relieve Articled Clerks of Notaries from the ill effects

of that decision, and also to reduce the period of service to five years.
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the proper officers®’. That no person bound after Act 41st Geo.
the said 1st of August, shall be admitted in the M ¢ 79
Court of Faculties before such affidavit shall be
openly read in court at the time of such person’s
admission®. That the proper officers for taking
and filing such affidavits shall be the Master of
Faculties of his Grace the Lord Archbishop of
Canterbury, in London, his surrogate, or com-
missioners®. That the officer filing the affidavits
shall enter the substance and names in a book,
for which he may take the sum of five shillings,
and the books may be searched on payment of a
fee of one shilling®. That no public notary shall
have any clerk or apprentice so bound, but whilst
in actual practice®. That every person who shall
become bound to serve any public notary, shall be
actually employed seven years in the business of
a notary®. That if any notary shall die, or leave
off practice, or any contract or indenture shall be
cancelled by mutual consent, or any apprentice
shall be legally discharged, in such cases, if the
apprentice shall serve the residue of seven years
with another notary, it shall be effectual, if an
affidavit be filed of the second contract, as directed
concerning such original contract™®. That every
person bound after the said 1st of August, before
admission, shall file, or cause the notary to whom
he was bound to file, an affidavit that he has really

(1) Sec. 2 of 41st Geo. ITI, cap. 79—Vide Appendix.  (2) Sec. 3.

(3) Sec. 4. (4) Sec.5. (5)Sec.6. (6) Sec. 7. (V) Sec. 8.
E
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served the whole term of seven years®. <« That
from and after the said lst of August, if any
publick notary shall act as such, or permit or
suffer his name to be in any manner used for
or on account, or for the profit and benefit, of

‘any person or persons not entitled to act as a

publick notary, and complaint shall be made in
a summary way to the Court of Faculties wherein
he hath been admitted and inrolled, upon oath,
to the satisfaction of the said court, that such
notary hath offended therein as aforesaid, then
and in such case every such notary so offending
shall be struck off the Roll of Faculties, and be
for ever after disabled from practising as a publick
notary, or doing any notarial act.”®

“That from and after the said 1st day of
August, in case any person shall, in his own
name or in the name of any other person, make,
do, act, exercise, or execute and perform, any
act, matter, or thing whatsoever, in anywise
appertaining or belonging to the office, function,
and practice of a publick notary, for or in ex-
pectation of any gain, fee, or reward, without
being admitted and inrolled, every such person
for every such offence, shall forfeit and pay the
sum of fifty pounds, to be sued for and recovered
in manner hereinafter mentioned.”® That the
act shall not exclude any person from admission

(1) Sec. 9 of 41st Geo. III, cap. 79—Vide Appendix. (2) Sec.
10. (3) Sec. 11.
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who was bound on or before the 1st of January, Act 41st Geo.
1801, for seven years, to a notary®. That e 7%
persons applying for a faculty, to become no-

taries within the jurisdiction of the Company of
Scriveners, shall previously take up their freedom

of the company®. That the act shall not extend

to proctors in Ecclesiastical Courts, nor to se-
cretaries to bishops, nor to any person necessarily

created a notary public for the purpose of holding

or exercising any office or appointment, or per-

forming any public duty or service under govern-

ment, and not as a general practitioner®,

That nothing in the act shall extend to prevent
persons, who on or before the passing of the act
have been admitted as notaries, from acting as
public notaries®”. That all pecuniary forfeitures
and penalties imposed on any person or persons,
for offences committed against the act, shall and
may be sued for and recovered in any of his
Majesty’s Courts of Record, at Westminster, by
action of debt, bill, plaint, or information, wherein
no essoign, protection, privilege, wager of law,
or more than one imparlance shall be allowed,
and wherein the plaintiff, if he or she shall
recover any penalty or penalties, shall recover
the same for his or her own use, with full costs
of suit®. That all actions brought for any thing
done in pursuance of the act, shall be commenced

(1) Sec. 12 of 41st Geo. III, cap. 79—Vide Appendix.  (2) Sec.
13, (3) Sec. 14, (4) Sec. 15. (5) Sec. 16.
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within three calendar months next after the fact
committed, and shall be tried in the county
wherein the cause of action shall have arisen,
and that the defendant may plead the general
issue, and give the act and the special matter in
evidence®. That the act shall be deemed and
taken to be a public act®,

This act is declared not to extend to the regi-
strars, solicitors, &c. &ec. of the Universities of
Oxford or Cambridge by the Act 1st and 2nd
George 4th, c. 48, sec. 3.

Where a person was, with a view to admission
under the Act of the 41st George 3rd, c. 79,
articled as a clerk to a notary who was also
an attorney, and the clerk was also articled
to him in his capacity of attorney, and served
him under separate articles in both capacities,
it was decided, by the Cowrt of Exchequer
Chamber reversing the judgment of the Court
of Queen’s Bench, that such person was not en-
titled to admission and enrolment as a notary®.
As there were many young men serving clerk-
ships to persons in the capacity of solicitor or
attorney as well as notary, it was naturally
apprehended that the decision would be pro-
ductive of great hardship and mischief to them ;
and in order to prevent its having any such ill

(1) Sec. 17 of 41st Geo. III, cap. 79—Vide Appendix. (2) Sec. 18.

(3) The Scriveners’ Company v. The Queen (in Error), in the Ex-
chequer Chamber, 3 Adol. and Ellis, N.S. 939.
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effects, and at the same time to curtail the period

of service, and to make some other provisions

relative to the admission of notaries, it was con-

sidered expedient that a mnew act should be

passed ; and accordingly the Act of the 6th and

7th Victoria, c¢. 90, entitled, “ An Act for Act6th & 7th
removing doubts as to the service of Clerks or Vict. e 90.
Apprentices to Public Notaries, and for amend-

ing the Laws regulating the admission of Public
Notaries,” was passed.

By that statute it is enacted, that from and
after the passing of it every person who has
been duly admitted, sworn, and enrolled a public -
notary in England, may take, have, and retain
any clerk or apprentice to serve him under
the provisions of the before-mentioned Act of the
41st George 3rd, c. 79, or of that act, in
the proper business of a public notary; or if
such person is also an attorney or solicitor in
any of the Courts of law or equity, or a proctor
in any Ecclesiastical Court in England or Wales,
to serve him at the same time in the general
business of a notary as well as that of an attor-
ney, solicitor, or proctor; and that no person
who shall have regularly and duly served any
such public notary, being also an attorney,
solicitor, or proctor, for the time required by
the said act, or that act, and be otherwise en-
titled to be admitted a public notary, shall be
prevented or disqualified from being so admitted
a public notary by reason of his having also
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Act 6th & 7th served a clerkship to such public notary, or his

Vict. c. 90.

partner, as an attorney, solicitor, or proctor,
during the same time or any part thereof®.
That no public notary may have and retain any
such clerk or apprentice to serve him under the
provisions of the said act, or of that act, if he
has been admitted, sworn, and enrolled a public
notary, for the purpose only of carrying on any
business, or holding or exercising any office or
appointment, and not as a general practitioner ;
nor shall any public notary be allowed to have
and retain such clerk or apprentice after he
shall have discontinued or left off, or during
such time as he shall not actually practise and
carry on the profession or business of a public
notary®. That from and after the passing of
the act, in case any person shall have been, or
shall be bound by any contract to serve, and
shall have actually served, as a clerk or ap-
prentice for the term of five years any public
notary as aforesaid, and shall have caused an
affidavit to be made and filed as to the due
execution of such contract, and shall have com-
plied with the other provisions of the said act,
save as to the length of service, then and in
such case every such person shall be qualified
and entitled to be sworn, admitted, and enrolled
a public notary, to practise imn England, as
fully and effectually as any person having been

(1) Sec. 1 of 6th and 7th Victoria, cap. 90. (2) Sec. 2.
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bound and having served seven years, as re- Act Gth & 7th
quired by the said act, would be qualified and Vit ¢ -
entitled to be sworn, admitted, and enrolled a
public notary under and by virtue of the said
act : Provided always, that no person shall be
entitled to be admitted and enrolled a public
notary at the expiration of the term of five
years, if bound for a longer time, without the
consent in writing of the public notary, if living,
to whom he shall have been so bound being first
obtained and produced at the time of his admis-
sion, and filed with the other papers relating
thereto ; and provided also, that in case the affi-
davit required by the said recited act as to the
execution of any contract be not filed within the
time required by the said act, the same may be
filed by the proper officer after the expiration
thereof, but the service of such clerk shall be
reckoned to commence and be computed from
the day of filing such affidavit, unless the Master
of the Faculties shall otherwise order ; and such
service shall be as effectual, and the public
notary and clerk shall be equally bound for and
during the term, reckoning as aforesaid, as if
such term had been originally intended and
mentioned in the contract™. That the Master
of the Faculties for the time being may make
any general rule or rules requiring testimonials,
certificates, or proofs as to the character, in-

(1) Sec. 3 of 6th and 7th Victoria, cap. 90.
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Act 6th & 7th tegrity, ability, and competency of any person
Viet. ¢ 90 who shall apply for admission or re-admission
as a public notary to practise either in England
or in any of her Majesty’s foreign territories,
colonies, settlements, dominions, forts, factories,
or possessions, whether such person shall have
served a clerkship or not, and from time to time
alter and vary such rules as to the Master of the
Faculties shall seem meet, and may admit or
reject any person so applying at his discretion,
any law, custom, usage, or prescription to the
contrary notwithstanding®. That if the Master
of the Faculties shall refuse to grant any faculty
to practise as a public notary to any person
without just and reasonable cause, then the
Chancellor of Ingland, or the Lord Keeper of
the Great Seal for the time being, upon com-
plaint thereof being made, shall direct the
Queen’s writ to the said Master of the Faculties
to the effect, and shall proceed thereon accord-
ing to the intent and meaning of the Act of Par-
liament of the twenty-fifth year of the reign of
King Henry the Eighth, intituled, < An Act
concerning Peterpence and Dispensations,” and
in manner and form as is therein provided and
set forth in case of the refusal of .any licenses,
dispensations, faculties, instruments, or other
writings, as fully and effectually, and with the
same powers and authority, as if the same were

(1) Sec. 4 of 6th and 7th Victoria, cap. 99.



[Chap. 2.] OF CLERKSHIP. 33

here inserted and re-enacted”. That nothing Act 6th & 7th
therein contained, nor any service under the act, Vict: ¢ 90-
shall authorise any person to be admitted a
public notary to practise within the jurisdiction
of the incorporated Company of Scriveners of
London®. That from and after the passing of
the act every person to be admitted and enrolled
a public notary shall, before a faculty is granted
to him authorising him to practise as such,
in addition to the oaths of allegiance and
supremacy, make oath before the said Master
of the Faculties, his surrogate or other proper
officer, in substance and to the effect following :
“1, A. B. do swear that I will faithfully exercise
the office of a public notary; I will faithfully
make contracts or instruments for or between
any party or parties requiring the same, and I
will not add or diminish anything without the
knowledge and consent of such party or parties
that may alter the substance of the fact; I will
not make or attest any act, contract, or instru-
ment in which I shall know there is violence or
fraud ; and in all things I will act uprightly and
justly in the business of a public notary, accord-
ing to the best of my skill and ability—so help
me God.” And that such oath shall be received
and taken instead of the oath of office now in
use on the admission of a notary public, which

(1) Sec. 5 of 6th and 7th Victoria, cap. 90—Vide Appendix.

(2) Sec. 6.
F
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Act 6th & 7th oath shall, from and after the passing of the act,
Vict. - 90. he wholly discontinued : Provided always, that
in such cases where, by any act, an affirmation
or declaration is allowed to be received instead
of an oath, or any form of oath or declaration
substituted instead of the oaths of allegiance and
supremacy, the said Master of the Faculties,
his swrrogate or other proper officer, is hereby
authorised and empowered to receive a declara-
tion or affirmation instead of any oath required
by the act, or such form of oath or declaration
instead of the oaths of allegiance or supremacy
as by any act of Parliament is authorised and
allowed®. That the Master of the Faculties
for the time being, or his swrogate, shall, and
he is thereby authorised and empowered to issue
commissions to take any oaths, affidavits, affirma-
tions, or declarations required by law to be taken -
before the grant of any faculty, marriage license,
or other instrument issuing from the said office of
Faculties ; and that all oaths, affidavits, affirma-
tions, or declarations taken before the commis-
sioner so appointed, and the faculty, marriage
license, or other instrument granted in pursuance
thereof shall be as valid and effectual as if such
oath, affidavit, affirmation, or declaration was
taken before the said Master or his surrogate,
anything in any act or law to the contrary

(1) Sec. 7 of 6th and 7th Victoria, cap. 90—Vide Appendix.
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thereof notwithstanding®. That no person who Act 6th & 7th
has been admitted and enrolled a public notary Vict: & 90
shall be liable to be struck off the Rolls for or
on account of any defect in the articles of clerk-
ship, or in the registry thereof, or in his service
under such articles, or in his admission and
enrolment, unless the application for striking
him off the Roll be made within twelve months
from the time of his admission and enrolment ;
provided that such articles, registration, ser-
vice, admission or enrolment be without fraud®.
That from and after the passing of the act, in
case any person shall, in his own name, or in
the name of any other person, make, do, act,
exercise, or execute or perform any act, matter,
or thing whatsoever, of or in anywise apper-
taining or belonging to the office, function, or
practice of a public notary, for or in expectation
of any gain, fee, or reward, without being able
to prove, if required, that he is duly authorised
so to do,every such person, for every such offence,
shall forfeit and pay the sum of fifty pounds, to
be sued for and recovered by action of debt,
plaint, or information, in any of her Majesty’s
Superior Courts of Record, at Westminster ; or if
the cause of action shall have arisen in any
colony or place, to her Majesty belonging, out of
England, then in the Supreme Court of Law of

(1) Sec. 8 of 6th and 7th Victoria, cap. 90—Vide Appendix.
(2) Sec. 9.
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Act 6th & 7th such colony or place, provided the action for the

Vict. c. 90.

Stamp Duty

on Articles of

Clerkship.

recovery thereof shall be commenced within
twelve months next after the fact committed ;
and that, save so far as they are altered or
repealed, or repugnant to the provisions of
the act, the like remedies for recovering thereof,
and all other the rules, directions, powers, and
provisions contained in the said recited act,
and also in the act passed in the third and
fourth years of the reign of his late Majesty
King William the Fourth, intituled, «“ An Act
to alter and amend an Act of the forty-first
year of his Majesty King George the Third,
for the better regulation of Public Notaries in
England,” shall, and may severally and re-
spectively attach and be in force as fully and
effectually as if the said penalties were imposed
or the said remedies were given, or the same
powers, rules, directions, and provisions were
particularly enacted in or by the act, or repealed
and re-enacted®.

The Articles of Clerkship must be prepared
on a stamp of £1®, and if containing more
than fifteen common law folios, of seventy-two
words each, then £1 15s; but if there be an
apprentice fee or consideration paid, in that case
the articles require an ad valorem duty: as-

(1) Sec. 10 of 6th and 7th Victoria, cap. 90.

(2) 55th George 111, cap. 184.
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signments, or similar instruments, when the
clerk is placed with another notary, are subject
to the same duties as the original articles. And
if there shall be duplicates, or two parts of any
indenture or other instrument or writing, relating
to such clerk, each part is to be charged with the
duty before mentioned, in all cases where the
same shall not exceed 35s, and where the same
shall exceed that sum, only one part shall be
charged with the said ad valorem duty, and
the other part shall be charged with a duty of
£1 1580,

The Act of the 7th George 4th, c. 44, sec. 4,
by which the commissioners of stamps are pro-
hibited from stamping after the expiration of six
months from the date any articles of clerkship to
a solicitor, attorney, proctor, writer to the signet,
agent, or procurator, in any of the courts of law
or equity, &c. does not mention notaries, thereby
impliedly conveying the idea that the subse-
quent stamping of articles to a notary is not
prohibited.

The Articles of Clerkship may either commence gopm of
by designating them as articles of agreement, or Articles of
as an indenture, it is not material which form is N
adopted®; they are executed in the presence of
two witnesses, and the 2nd section of the Act

(1) 55th George III, c. 184,

(2) See Form of Articles, Precedents, No. 1.
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41st George 3rd, c. 79, appears to contemplate
that that should be the number, by the use of
the words of “ one of the subscribing witnesses.”
If the articles are executed at a place out of
London, a commission is obtained from the court,
addressed to a surrogate at the place, who swears
the witness to the affidavit of execution”, and
marks the articles as.being referred to in the
affidavit. The articles and affidavit are then
sent to the Faculty-office®, and the latter is filed
there, and the former returned, with a memo-
randum made at the foot of the articles, and
signed by the registrar, to the following effect :—

«“ An Affidavit as to the execution of this
Contract, was filed at the Faculty-office, Doctors
Commons, this day of in the year of
our Lord one thousand eight hundred and

“d.B. Registrar.”

The expense of the commission, return, and
filing the affidavit, 1s about £3 8s, and the sur-
rogate’s fee on swearing the affidavit, is 5s.

It is hardly necessary to observe, that the full
and complete term of years mentioned in the
articles must be served by the clerk, though the
8th section of the Act 41st George 3rd, c. 79,

(1) -See Form of Affidavit, Precedents, No. 2.

(2) The Faculty Office is at No. 10, Great Knightrider-street,

Doctors Commons, London.
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contains a provision to remedy any evil arising
from the notary’s dying, giving up practice, or
the cancelling of the articles, or the clerk’s being
legally discharged before the end of the term, by
his serving the additional time to another notary,
so as to complete the full term.

The Court of King’s Bench has decided that
where a person was articled to a notary for seven
years, but who during that term, acted as a
banker’s clerk daily until five o’clock in the
evening, and after that hour went to the notary’s
office each day, and presented bills of exchange,
and prepared protests, it was not such a service
as was contemplated by the Act of the 41st
George 3rd, c. 79, and that he was not entitled
to admission as a notary®.

The applicant for admission, after serving the Admission.
term, will have to produce at the Faculty-office
the original articles, upon which a certificate is
to be endorsed signed by the notary, certifying
to the clerk’s faithful service during the term of
years, and the notary also makes an affidavit of
the due service by the clerk, for which, if the
notary reside out of London, a commission will
issue, and he may be sworn before a surrogate,
and a certificate on a 5s stamp is also required to
be produced by the applicant, from two notaries,

(1) The King v. The Scriveners’ Company, 10 Barn. and Cress.
p. 511
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certifying to his skill and probity, and that he is
a proper person to become a notary®.

The oaths taken on admission are, the oath
of allegiance, the oath of supremacy, the oath of
due service under the articles of clerkship « aec-
cording to the true intent and meaning” of the
Act of Parliament, and also the before-mentioned
oath® for the faithful exercise of the office of
notary directed by the Act 6th and 7th Victoria,
c. 90, sec. 7.

If the applicant for admission reside at a
distance from London, a commission may be
obtained, for a surrogate to administer the oaths
to him at the place of his residence.

It would perhaps be an improvement, if some-
thing analagous to the present ceremony of
notice and previous examination of applicants,
for admission as attorneys in the courts of law at
‘Westminster, were insisted upon with respect to
applicants for notarial faculties, which would tend
to keep the profession of a notary respectable,
and would be a salutary check upon the ad-
mission of ignorant or improper persons.

In addition to any other ceremony, when a
person applies for a notarial faculty, and intends
to practise in London, it is necessary, as before
mentioned®, that he should become a member,

(1) A Torm of the Certificate is given in this Chapter, Infra.
(2) Vide Supra, p. 33.
(3) 41st Geo. III, c. 79, sec. 13. Supra, p. 27.
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and take up his freedom, of the Company of
Scriveners, of London, an ancient and most
respectable company, incorporated on the 28th
of January, 14th James 1st, in 1616 ; their arms
are quaintly described as, ¢ azure, an eagle with
wings expanded or, standing on a book in base
lying fessewise gules, close clasped and garnished
of the second; holding in his mouth a penner”
[a case to keep pens in] ¢ and inkhorn sable,
stringed gules.”"

The stamp duty on the notarial faculty,whether stamp Duty
intending to practise in or out of London, is the on Notarial
same, viz. £30®. dug ik

The notarial faculty to practise out of London
is in the following form :—

¢ William, by Divine Providence, Archbishop Form of Nota-
of Canterbury, Primate of all England, and ris! Faculty.
Metropolitan, by authority of Parliament law-
fully empowered for the purposes herein written :

To our beloved in Christ, C- D ;
a literate person, now residing at Liverpool, in
the county of Lancaster, health and grace, we
being willing, by reason of your merits, to confer
on you a suitable title of promotion, do create you
a Publick Notary, previous examination and the
other requisites to be herein observed having
been had, and do, out of our favour towards you,
admit you into the number and society of other

(1) Edmondson’s Heraldry, vol. 1.

(2) 55th Geo. III, c. 184, Schedule, part 1.
G
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notaries, to the end that you may henceforward,
in all places, (except within the jurisdiction of
the incorporated Company of Scriveners of Lon-
don,) exercise such office of notary, hereby
decreeing that full faith ought to be given, as
well in judgment as thereout, to the instruments
to be from this time made by you, the oaths
hereunder written having been by us, or our
Master of the Faculties, first required of you,
and by you taken.

[Copies of the before-mentioned Oaths are here
introduced.]

“ Provided always that these presents do not
avail you any thing, unless duly registered and
subscribed by the Clerk of her Majesty for
Faculties in Chancery.—Given under the Seal
of our office of Faculties at Doctors Commons,

this day of , in the year of our Lord
one thousand eight hundred and , and in
the year of our translation.

(Seal) J.H.T.MANNERS SUTTON, Registrar.”

The expense of the commission, the admission,
and the notarial faculty to practise out of Liondon,
in the whole amounts to about fifteen guineas,
exclusive of the stamp duty of £30.

The faculty is signed by the Registrar, passed
under the seal of the Office of Faculties, at
Doctors Commons, and registered by the Clerk
of her Majesty for Faculties in Chancery.
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In case it can be proved to the satisfaction of The Act of 3rd

the Master of the Faculties, that there is not g 2»d4th Wn.
. 4 2 IV, c. 70,
sufficient number of notaries admitted under the ¢y,
provisions of the Act 41st George 3rd, c. 79, Attornies and
for the convenience and accommodation of any f:::tﬁzl::d
particular district out of London, the Act 3rd NotariarFacul
and 4th William 4th, c. 70, gives the Master of ties to act in
the Faculties the power of appointing attornies, f;i:si::::ea
solicitors, or proctors, to act as notaries in any sucient
such district, but not elsewhere ; it is entitled number of
«« An Act to alter and amend an Act of the 41st o=
year of his Majesty King George the Third, for the
better regulation of Public Notaries in England:”
and after reciting the Act of the 41st George Recital of the
3rd, c. 79, it enacts, That from and after the ’I"I"; ?S;QGCO'
passing of the act, so much of the said recited '~
act, as requires that persons to be admitted
notaries public shall have served a clerkship or Recited Act
apprenticeship for seven years as hereinbefore limited toLon-
¢ don and ten

mentioned, shall, so far as the same affects per- .. . . -
sons being attornies, solicitors, or proctors admit- from.
ted as hereinafter mentioned, be limited and
confined to the city of London and liberties of
Westminster, the borough of Southwark, and
the circuit of ten miles from the Royal Exchange
in the city of London®.

That from and after the passing of the act, it Attornies and
shall and may be lawful for the Master of the 11:0:;::;::?;
Court of Faculties, of his Grace the Liord Arch- yo¢piesout o

those limits.

(1) Sec. 1 of 3rd and 4th William 1V, c. 70.
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Act3rdand4th bishop of Canterbury, in London, from time to

Wm.IV,c.70.

Not to au-
thorise Nota-
ries appointed
thereby to act
in London, or
within ten
miles thereof.

time, upon being satisfied as well of the fitness
of the person as of the expediency of the appoint-
ment, to appoint, admit, and cause to be sworn
and inrolled in the said Court of IFaculties, any
person or persons residing at any place distant
more than ten miles from the Royal Iixchange,
in the said city of London, who shall have been
previously admitted, sworn, and inrolled an
attorney or solicitor, in any of the Courts at
Westmiuster, or who shall be a proctor, prac-
tising in any KEcclesiastical Court, to be a
nolary public or notaries public, to practise
within any district in which it shall have been
made to appear to the said Master of the Court
of Faculties that there is not (or shall not here-
after be) a sufficient number of such notaries
public admitted, or to be admitted, under the
provisions of the said recited act, for the due
convenience and accommodation of such district
as the said Master of the Court of IFaculties shall
think fit, and not elsewhere, any law or usage
to the contrary notwithstanding®.

That nothing therein contained shall extend
to authorise any notary, who shall be admitted
by virtue of the act, to practise as a notary, or
to perform or certify any notarial act whatsoever,
within the said city of London, the liberties of
Westminster, the borough of Southwark, or

(1) Sec. 2 of 3rd and 4th William 1V, ¢. 70.
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within the circuit of ten miles from the Royal Act3rdand4th-
Exchange in the said city of London®. -, e
That if any notary, admitted by virtue of the Notary ad-

act, shall practise as a notary, or perform or ™itted under
the Act prac-

tising out of
district specified and limited in and by the his District, to

faculty to be granted to him by virtue of the act, > stock of
the Roll of

or within the city of London, the liberties of g,cuties.
Westminster, the borough of Southwark, or the

circuit of ten miles from the Royal Iixchange,

in London aforesaid, then and in every such case

it shall be lawful for the said Court of Faculties,

on complaint made in a summary way, and duly

verified on oath, to cause every such notary so
offending to be struck off the Roll of Faculties,

and every person so struck off shall thenceforth

for ever after be wholly disabled from practising

certify any notarial act whatsoever, out of the

as a notary, or performing or certifying any
notarial act whatsoever, any thing therein con-
tained to the contrary notwithstanding®.

It will be observed, that the act does not con-
tain any provision respecting a notary who may
obtain such a District Faculty, having a clerk
articled to him with a view to the clerk’s becoming
a notary, and who serves an apprenticeship under
the articles®; it is, however, understood that

(1) Sec. 3 of 3rd and 4th William IV, ¢. 70. (2) Sec. 4.

(3) See the prohibition in the Act of 6 and 7 Victoria, c. 90, sec. 2,
against the service (with a view to admission) to a Notary admitted
orly for the purpose of carrying on any business, or holding any office

or appointment, ‘‘ and not as a general practitioner.”’
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Act3rdanddth an opinion of high judicial authority has been
Wm. TV, ¢. 70. oxpressed in favour of the right of the clerk to
a notarial faculty after such a service under
articles: it would, however, be very desirable
that the point should be raised and decided, so
as to remove all doubts upon the subject.
The Applicant It is not enough for an applicant for admission
under that Act ypder that act, to assert or represent that there
must prove . g .
that there js 15 1ot a sufficient number of notaries for the due
an insufficient convenience of any particular district, the ap-
::rl:;:ef;‘:ft}io- pli(.:ant will have to prove such :assertion, so as to
District. satisfy the Master of the I*aculties that a want of
more notaries is actually experienced at the place;
and in justice to the notaries admitted, and now
practising under the provisions of the other act,
the Master of the I"aculties has rejected the ap-
plications for admission under the act now under
consideration, where the applicants could not
prove that the public sustained inconvenience
from there being an insufficient number of
notaries.

The following are copies of the rules re-
ceived from the Court of Faculties” respecting
the articles of clerkship, the admission of no-
taries, and the documents requisite on their
admission :—

(1) The Author considers it only correct, here to express his ac-
knowledgments to Pairre CHARLES MoorE, Esq. Deputy-Registrar
of the Court, for the courtesy and attention with which he forwarded
the above copies of Rules, and also other useful information respect-
ing the Court, to the Author.
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«“ RETURNS of all Rules relating to the Articling and
Admission of Notaries, and of the Qualifications
required in Persons so admitted; and also of the
Forms of Certificates, Documents, or Declarations,

required or used on their Admission.

¢ The articling and admission of notaries in
England is now regulated by the Acts of Parlia-
ment passed in the 4lst year of George 3rd,
c. 79, 1n the 3rd and 4th year of William 4th, c.
70, and in the 6th and 7th year of Victoria, c. 90;
and in pursuance of, and accordance with the
provisions' of those statutes, different documents
are required or used, varying according to the
circumstances of the case of each applicant for
admission.

¢« The paper annexed, marked (A), contains
the form of certificate required from two notaries,
that the applicant is qualified, as therein stated,
previous to his admission as a notary.

«« Under the Act 3rd and 4th William 4th, c.
70, the Master of the Faculties is authorised to
admit attornies, solicitors, or proctors, general
notaries, to practise in places and districts where
it is made to appear to him that there is not a
sufficient number of notaries admitted, or to be
admitted, for the due convenience and accom-
modation of the district; and the Masters of the
Faculties have made certain rules and regula-
tions respecting such admissions, which are con-
tained in the paper hereto annexed, marked (B).

“ No service is required previous to the ad-

Rules.
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mission of notaries to practise out of England,
(viz. in any of her Majesty’s foreign territories,
colonies, or dominions, ) or as registrar or proctor
of any Ecclesiastical Court, or for any limited
purpose ; but in all cases a certificate, as to the
applicant’s qualifications, according to the form
in the paper annexed, marked (A), is required.
(Signed) «P. C. MOORE,

Deputy Registrars.”
« J. SHARPE, } e

(4)

“ To the Right Worshipful Sir John Dodson, Knight,
Doctor of Laws, Commissary or Master of the Facul-
ties, or his Surrogate.

“ We, whose names are hereunder written,
do make known and certify unto you, that
A4.B. a literate person, now residing at ————,
aged 21 years and upwards, to us well known,
was and 1is a person of sober life and conversa-
tion, conformable to the doctrine and discipline
of the Church of England as by law established,*
and well affected to her Majesty Queen Victoria
and the present Constitution, both in Church
and State. And we do further certify, that the
said 4. B. is a person of known probity, and
well skilled in affairs of notarial concern ; where-
fore we do conceive him to be a person fully qua-

¥ 4 These words are altered according to circumstances, when the
applicant is a Roman Catholic, Quaker, or any Dissenter authorised

by law to be admitted a Notary.”
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lified to be created a notary public.—In witness
whereof, we have hereunto set our hands, this
day of in the year of our Lord 184

(B)
« DISTRICT NOTARY ACT,
3rd & 4th Wm. Ath, c. 70.

“ Persons applying to be made notaries under
the provisions of the above act, must present a
memorial to the Master of the Faculties, signed
by the magistrates, bankers, merchants, and
principal inhabitants of the place and district
for which the application is made, showing that
there is not a sufficient number of notaries public
admitted, or to be admitted, for the due con-
venience and accommodation of such district,
the expediency of appointing one or more no-
taries therein, and recommending the person
applying as a fit and proper person to be so
appointed. This memorial must be left at the
Faculty Office, together with the usual certificate
of two notaries, the admission in one of the courts
at Westminster, or as a proctor in an ecclesiastical
court,and the last annual certificate.—September,
1833.

“ WHEREAS caveats have been entered on
behalf of notaries resident in several towns of
England, against the admission of any person to
practise in such towns under the provisions of the
above act: and whereas, without such caveats,

the applications of any attorney, or solicitor, must
H

Rules.
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necessarily have been decided on an ex-parte
representation, that there is not a sufficient
number of notaries public for the due convenience
and accommodation of the place for which the
application is made ;

« It 1s ordered, That in all cases where caveats
are now entered, or shall hereafter be entered,
the persons entering such caveats shall, when
any such application is made for a faculty, have
notice thereof in wrifing, and the papers relating
to the application shall be detained for the period
of one week from the date of such notice, in order
that the person entering such caveat may send
in such statement as he, or the person or persons
on whose behalf it is entered, shall think fit :
Provided nevertheless, that if such statement is
not delivered into the office within the time before
mentioned, the application for the faculty shall
proceed as if no such caveat had been entered.

(Signed) “STOWELL, Master.”

“19th November, 1833.”

“ WHEREAS applications have been made to
the Master of the IFaculties, by persons desirous
to be admitted notaries public, under the pro-
visions of the 3rd and 4th William 4th, c. 70,
to practise as such within a town, and district
around the same, in which there are two or more
notaries public already admitted, under the
provisions of the Act 41st George 3rd, c. 79,
without such notaries being aware of, or having an
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opportunity of being heard in opposition thereto;  Rules.
«“Jt is ordered, That in all cases where it
appears that there are two or more notaries
public admitted under the provisions of the Act
41st George 3rd, c. 79, and practising in the
town and district around the same, for which an
application is made by any person to be a notary
public under the provisions of the Act of the
3rd and 4th William 4th, ¢. 70, that a notice The person
thereof, containing a copy of this order, shall be api*s’gii:tg e
personally shown to, and a true copy left with mucuity must
every notary public resident and practising sive notice to
therein, subscribed by the person applying to ;::Zfiioﬁly
be so admitted, and that such notice, with cer- tne gistrict.
tificates as to the service thereof, signed by the
person who served the same, adding his place of
abode and profession, shall be brought into the
registry of the Office of Faculties, in Doctors
Commons, together with the memorial and other
papers relating to the application, and that they
be detained in the registry one week before they
are taken into consideration.
¢« And it is further ordered, That if any caveat
be entered on behalf of any notary public to
whom it shall appear that a notice has been
given in pursuance of the preceding order, it
shall not be necessary that the person entering
such caveat shall have any further notice of the
application as required by the order of the Right
Honourable William Baron Stowell, late Master
of the Faculties, bearing date the 19th day of
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November, 1833, but such person shall be allowed,
and the papers relating to the application shall
be further detained one week, commencing at
the termination of the week mentioned in the
preceding order, so that he may send in such
statement as he, or the person or persons on
whose behalfit is entered, shall think fit: provided
nevertheless, that if such statementis not delivered
into the office within the time before mentioned,
the application for the faculty shall proceed as if
no such caveat had been entered.

¢ And it is further ordered, That in all cases
where a reply is considered necessary to any
statement which is brought in, in opposition to
the application of any person to be admitted a
notary public under the provisions of the said
act, one week shall be allowed for the same to
be brought into the registry, and also, that the
same time be allowed for any further replies
which the parties may respectively consider
requisite.

« And it 1s further ordered, That in all cases
where opposition is made to the appointment of
any person applying to be admitted as aforesaid,
the disputed facts stated in the original memo-
rial, as well as those stated in all subsequent
papers, shall be verified by the affidavits of the
magistrates, bankers, merchants, or other prin-
cipal inhabitants.

(Signed) « JOHN NICHOLL, Master.”

“ 23rd February, 1838.”
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In the Annual Indemnity Act, passed each
session of Parliament, to indemnify those persons
who have omitted to qualify themselves for various
offices, several provisions were formerly intro-
duced relating to attornies, solicitors, notaries,
&c. but in the last annual Indemnity Act, 9th
Victoria, c. 13, those provisions were not intro-
duced, it probably having been considered by
the Legislature that the Act 6th and 7th Victoria,
c. 73, «“ An Act for consolidating and amending
several of the laws relating to Attornies and
Solicitors practising in England and Wales,”
and the before-mentioned Act 6th and 7th Vie-
toria, c. 90, respecting Notaries, rendered the
re-enactment of them unnecessary.

The Act 25th Geo. 3rd, c. 80, enacts, that an Annual Certi-
annual certificate, on a stamp, shall be taken out ficate-
by every solicitor, attorney, notary, &c.; and sec-
tion 7 imposes a penalty of £50 in case of various
proceedings done or performed by any solicitor,
attorney, notary, &c. without such certificate®.

(1) The following is an Extract from the Act 6th and 7th Victoria,
chapter 73, ‘“ An Act for consolidating and amending several of the
laws relating to Attornies and Solicitors practising in England and
Wales ;* First Schedule, 2nd part, containing ‘“ A description of the
Acts, and parts of Acts, nof repealed by this Act.” It will be ob-
served that Notaries are nof mentioned :

Date of Act. Title. l ’?sffﬁ?,fg‘ff
25th An Act for granting tohis Majesty certain du- The whole.
Geo. I1I, [ties on Certificates to be taken out by Solicitors,
chap. 80. |Attornies, and others, practising in certain
Courts of Justice in Great Britain, and certain
other duties with respect to warrants, man-
dates, and authorities to be entered or filed of]
record, as therein mentioned. |
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The Act 37th George 3rd, c. 90, in secs. 26,27,
and 28, contains some further provisions for en-
suring the taking out of the annual certificates
of solicitors, attornies, notaries, &c. at the head
office of stamps in Middlesex, for the entry of
the same, with the respective officers of the
Courts, and declares each certificate to cease
and determine in the following November®.
Practitioners  Lhe Act 39th and 40th George 3rd, c. 72, sec.
disqualified by 7 yecites those two acts, and after reciting, that
not taking out . . .
Annual Certi. @0Ubts had arisen whether notaries were lable
ficate. * to the duties imposed by them, enacts, ¢ That

from and after the first day of November, 1800,

_every person who shall act as a public notary, or

use or exercise the office of a notary in any man-
ner, or do any notarial act whatsoever, without
having been duly admitted in the Court or Courts

54

Annual Certi-
ficate.

(1) The following is an Extract from the before-mentioned Act 6th
and 7th Victoria, chapter 73; First Schedule, 1st part, containing
‘¢ A description of the Acts, and parts of Acts, repealed by this Act.”’
Notaries are nof mentioned.

Date of Act.

Title. Eatent of Repeal.

An Act for granting
to his Majesty certain
stamp duties on the
several mattersthere-
in mentioned, and for
better securing the
duties on Certificates
to be taken out by
Solicitors, Attornies,
and others.

37th
Geo. 111,
chap. 90.

8o much as renders every person
admitted an Attorney or Solicitor
in any of the Courts therein men-
tioned or referred to, who shall
neglect for one whole year to
obtain such Certificate as therein
mentioned, incapable of practis-
ing, and directs that the admis-
sion of such person in any of the
Courts shall be null and void: and
so much as enacts that every Cer-
tificate to be obtained under the
same Act shall be entered in one
of the Courts in which the person
described therein shall be admit-

| ted, enrolled, sworn, or registered.
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wherein notaries are usually admitted, and with- Annual Certi-
out having delivered in, his name and usnal place = ficate:
of residence, and taken out such certificate as 1s
directed in and by the said last-recited acts of
the twenty-fifth and thirty-seventh years of the
reign of his present Majesty, or one of them,
shall, for every such offence, forfeit and pay the
sum of fifty pounds, and shall be and is hereby penalty £50.
made incapable to do any act, matter, or thing, peciared in-
as a notary publick, or recover any fee or reward capable to do
on account of any such act, matter, or thing, ;‘i:; =ik
without such certificate as aforesaid ; and every
such penalty shall be recoverable and recovered
and applied in like manner, in every respect, as
any penalty of the like value imposed by the said
last-recited acts, or either of them, may be reco-
vered and applied.”®

The Acts 41st George 3rd, c. 79, sec. 11, and Unqualified
6th and 7th Victoria, c. 90, sec. 10, impose, Personsprac-

. tising, penalty

as before mentioned®, a penalty of £50 upon g5y Notaries
any unqualified person performing any notarial lending their
act whatever; and the 10th section of 41st “ame;’ tf‘; :’;
George 3rd, c. 79, enacts, that any notary acting i{:;lcofo}?ac;-
as such, or permitting his name to be used for, ties.
or for the benefit of, any person, not entitled to
act as a notary, shall be struck off the Roll of
Faculties.

(1) Vide also Sections 7, 29, and 36 of 25th George II1, c. 80, and
Sections 30 and 38 of 37th George I1I, ¢. 90,

(2) Vide Supra, pages 26 and 35.
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The Act 55th George 3rd, c. 184, imposes
a duty upon the certificate to be taken out yearly
by every attorney, solicitor, proctor, procurator or
notary public, in England or Scotland, or sworn
clerk, clerk in Court, or other clerk or officer in
the Courts therein mentioned, who shall practise
in any of such Courts, or who shall do any
notarial act whatever, &ec. &ec.
“If he shall reside in the city of
London, or city of Westminster,
or within the limits of the two-
penny post in England, or within
the city or shire of Edinburgh ;
and if he shall have been ad-
mitted, or been in possession of
his office for the space of three
years or upwards .................. Z177 0"
“Or if he shall not have been
admitted, or been in possession
so long ........... W WM 4 T 6 0 O
¢ If he shall reside elsewhere ; and
if he shall have been admitted,
or been in possession of his
office for the space of three
years or upwards ........ccee.... 8 0 O
“Or if he shall not h'we been

admitted, or been in possession
80 long 1. i S 4 0 O

(1) The Stamp Duty on the Annual Certificate imposed by this
Statute is nof repealed by the Act 6th and 7th Victoria, c. 73. See
First Schedule, 2nd part, containing a description of the Acts, and
parts of Acts, nof repealed by that Act.
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“ But no one person is to be obliged to take
out more than one certificate, although he may
act in more than one of the capacities aforesaid,
or in several of the Courts aforesaid.”

The annual certificate,after having been issued
at the office for stamps, in Somerset-house,is then
entered at the Faculty-office, and a memorandum
of the entry made upon the certificate,and signed
by the Registrar.

As the 7th section of the Act 39th and 40th
George 3rd, c. 72, enacts, that a notary not taking
out his annual certificate shall be “ incapable to
do any act, matter, or thing, as a notary publick,”
it follows as a necessary consequence that notarial
acts, instruments, or protests, cannot be of any
legal use, or given in evidence if made and
authenticated by a notary presuming to practise
without taking out the annual certificate. There
is nothing in that clause, or in the clauses in
the Act 41st George 3rd, c. 79, or the Act
6th and 7th Victoria, ¢. 90, which relate to
unqualified persons, to permit such instruments
prepared by them to be used or given in evi-
dence ; they appear to be consequently useless
to all legal purposes, and it shows the great risk
and loss which bankers, merchants, and others,
are exposed to, in relying on documents pre-
pared or solemnized by improper and unqualified
persons acting as notaries, or by notaries who
have ceased to renew their annual certificates;

in fact, the mischief and confusion which such
I
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unqualified practitioners may do is so great, and
the means of detection by the officers at Doctors
Commons, and at the Stamp-office at Somerset-
house, appear to be so easy, that it is only sur-
prising, that for the protection, as well of the
public as of the revenue, measures have not,
long ere this time, been resorted to by them, so
as to put a stop to such abuses.
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CHAP. IIL

PRESENTMENT, ACCEPTANCE, DISHONOUR, NOTING,
AND PROTESTING OF BILLS OF EXCHANGE.

ONE important branch of the practice of a notary
is connected with bills of exchange and promis-
sory notes, the former of which derive their
properties in England from the custom of mer-
chants, and the latter, as is said®, from the Act
of Parliament of the 3rd and 4th Anne, c. 9;
which puts them upon the same footing with
inland bills, as to their being assigned or in-
dorsed over, and also gives the right of bringing
actions upon them, as in the case of inland bills
of exchange.

Bills of exchange are either foreign or inland,
which, as will be shown afterwards, makes an
important difference with respect to the mode of
accepting, the noting, and protesting of them ;
they are called foreign when drawn by a merchant
or other person residing abroad upon another in
England®, or drawn in, but payable out of Great

(1) The Author, however, cannot altogether admit the correctness
of that observation ; there is reason to believe that Promissory Notes
were in use, and had derived some, though not all, of their properties

from mercantils usage long before the passing of the Act 3rd and 4th

Anne, c. 9.

(2) 2 Black. Com. 467. Bayley on Bills, 5th edn. p. 26.

Foreign and
Inland Bills.
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Britain®; and bills drawn in Scotland or Ireland®
upon England, are in most respects considered as
foreign bills, but are not exempted from stamp
duties ; and they are called inland when drawn
in, or dated at any place in England, Wales, or
the town of Berwick-upon-Tweed®, and also
payable here; or when drawn in Scotland or
Ireland, upon places within each of them re-
spectively®.

A bill drawn in England, payable to the order
of the drawer in London upon a merchant
abroad, and accepted by him, payable in Lon-
don, is held to require a stamp, as an inland
bill; and Lord Abinger, C. B. in answer to a
remark of the plaintiff’s counsel that the Stamp
Act was silent as to the meaning of the term
‘“inland bill,” said, ““ It defines it by saying
what a foreign bill is, and all others are to be
taken to be inland bills.” And per Bolland, B.
¢ An inland bill is a bill drawn in and payable
in Great Britain.”®

It 1s clearly ascertained that the use of inland

(1) Stamp Act, 55th George III, c. 184,
(2) Mahoney ». Ashlin and another, 2 Barn. and Adol. 478.

(3) See also, as to the particular class of Inland Bills mentioned

in the Statute 9th and 10th William III, ¢. 17, sec. 1.

(4) Per Littledale, J. and per Parke, J. in Mahoney v. Ashlin and
another, 2 Barn. and Adol. 478.

(5) Amner v. Clark, 2 Cromp. Mee. and R. 468.
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bills began in this country long after that of
foreign ones; and according to Holt, C. J. actions
upon such bills began within his memory®.

If a bill of exchange be drawn, payable on a Presentment
certain future day, or at a certain period after :‘:; Sebdind
date, it is not necessary to present it for accept- piis Payable
ance®, but payment may be demanded (without after Date.
a previous presentment for acceptance) when
due® ; but if the holder choose to present it, and
it should be refused, he is bound to give due
notice of the dishonour to the drawer and in-
dorsers, without waiting until it falls due, or
they will be discharged from liability on the
bill®, except to a subsequent indorsee, for value,
not acquainted with the circumstance® ; but after
due notice of non-acceptance, they may be im-
mediately sued®. If, however, such a bill be

(1) Buller . Cripps, 6 Mod. R. 30.

(2) Per Bayley, J. in Sebag v. Abithol, 4 Maule and Sel. 462, and

see Philpott v. Bryant, 3 Carrington and Payne, N.P. 244, before
Park, J.

(3) Per Dallas, J. and per Gibbs, C. J. in O’Keefe . Dunn, 6
Taunt. 305.

(4) Roscow v. Hardy, 12 East, 434.

(58) O’Keefe v. Dunn, 6 Taunt. 305, S. C. (in error) 5 Maule and
Sel. 282.

(6) Ballingalls v. Gloster, 3 East, 481 ; per Dallas, J. in O’Keefe v.
Dunn and another, 6 Taunt. 305, S. C. (in error) 5 Maule and Sel.
282; Allan v. Mawson, 4 Camp. 115; Whitehead and others v.
Walker, 9 Mee. and Wels. 506 ; Bayley on Bills, 5th edn. 331, 332;
Selwyn’s Nisi Prius, 10th edn. 341.
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presented and accepted, the holder obtains the
additional security of the drawee, therefore it is
obviously the most prudent course to present it
for acceptance. It was stated on the trial of
Johnson and others v. Collings®, in the year
1800, that at that time it was not the practice at
Bristol to accept bills payable after date; itis pro-
bable that since that period the practice there may
have become assimilated to that of other places.

If a bill be drawn, payable at a certain period
after sight, it is necessary that it should be
presented for acceptance, in order to fix the day
of sight, from which the period is to run, and con-
sequently the time when it will become due. Bills
payable at sight are also presented for acceptance.
Such bills as are payable on demand, as we shall
afterwards see, and promissory notes®, are never
presented for acceptance ; checks upon bankers,
however, are occasionally accepted by bankers,

(1) 1 East, 98.

(2) The above observation is not intended to apply to Promissory
Notes made payable after sight. They are very rarely made in
that form, but when so made it seems to be the practice to present
them for acceptance; the general Stamp Act, 55th George III, c.
184, contemplates the making of them payable affer sight; and the
Author has occasionally seen such Notes, and has known instances
of their having been presented for acceptance. In Wray v. Bassett,
cor. V. C. Wigram, Michaelmas Term, 1845, Promissory Notes of

that description were read in evidence when the Author happened
to be in Court.
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when their customers consider that when accepted,
they would be more satisfactory to any persons, to
whom the checks are intended to be paid away.

The holder of a bill, whether foreign or inland, Conduct to b
if payable after sight, may put it into circulation P“:f::rdozy:h'
before acceptance”; but if he do not pay it away, g payabie
he is bound to present it within a reasonable after sight.
time, and the jury will have to consider whether,
looking at the situation and interests of both the
drawer and holder, there has been unreasonable
delay on the part of the holder in forwarding the
bill for acceptance, or in putting it into circula-
tion® ; if any unnecessary delay occur on the
part of the holder in presenting it, the drawer
and indorsers will be discharged, a circumstance
which shows the propriety of causing an imme-
diate presentment to be made.

In Fry ». Hill®, a delay until the fourth day to
present for acceptance an inland bill on London;
payable after sight, and given within twenty miles
of it, was held not unreasonable. In Mellish v.
Rawdon®, the plaintiff purchased a bill drawn by

(1) Per Gibbs, C. J. in Goupy v. Harden, 7 Taunt. 159 ; and see
Fry ». Hill, 7 Taunt. 397 ; and per Buller, J. in Muilman ». D’Eguino,
2 Hen. Black. 565.

(2) Goupy ». Harden, 7 Taunt. 162, Fry ». Hill, 7 Taunt. 397,
Mellish ». Rawdon, 9 Bing. 416, Shute ». Robins, 1 Moody and Mal.
133, and S.C. 3 Carrington and Payne, N.P. 80, Muilman ».
D’Eguino, 2 Hen. Black. 563.

(3) 7 Taunt. 397. (4) 9 Bing. 416.
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the defendant upon a person at Rio de Janeiro,
payable at sixty days after sight, and the exchange
falling after the purchase, the plaintiff kept the
bill nearly five months, and then sold it again ;
and the drawee having failed, the plaintiff sued
the drawer, and the jury having found a verdict
for the plaintiff, the Court refused to disturb it.
In Shute and others v. Robins and others®,
which was an action by the indorsees against the
indorsers of a bill of exchange drawn by a banker
at Plymouth, upon a banker in London, payable
after sight, and a delay of four days occurred on
the part of the plaintiffs in presenting it for ac-
ceptance, which it was contended discharged the
defendants, the jury brought in a verdict for the
plaintiffs. In Straker v. Graham and another®,
tried at the Liverpool Autumn Assizes, in 1838,
before Mr. Justice Williams, which was an action
of indebitatus assumpsit by the owner of the brig
Loyalist, to recover £176 6s 6d for freight, and
£36 10s 10d for general average, per the brig
Loyalist, which had been hired by a memorandum
of charter by the defendants, who (though, as it
afterwards appeared, they were only agents for
Slade Biddle and Company, of Poole) chartered
the vessel in their own names, for a voyage to a
port in Conception Bay, Newfoundland, and she

(1) 3 Carrington and Payne, Rep. 80, 1 Moody and Mal. N.P. 133.

(2) 4 Mee. and Wels. 721, and 7 Dowling, 223. See also Tap-
ley v. Martin, 4 Term Rep. 457.



[Chap. 3.] FOR ACCEPTANCE. 65

accordingly performed her voyage to Carboneer,
the port agreed on, in Conception Bay, and
delivered her cargo there, (except a portion ne-
cessarily thrown overboard during bad weather, )
to Slade Biddle and Company, of Carboneer ;
and the captain received for the freight and
general average two bills of exchange for the
above mentioned sums, on the 12th of August,
1837, drawn there by Slade Biddle and Com-
pany, (per procuration of a clerk,) upon Slade
Biddle and Company, of Poole, payable to the
plaintiff at ninety days after sight. The captain
then proceeded with the vessel to Quebec, and
remained some time there, and it was not shown,
though it was suggested, that he carried the
bills with him round by Quebec, and afterwards
brought them to England, where he arrived in
the month of November. The seconds of the sets
of the bills were presented to Slade Biddle and
Company, at Poole, for acceptance on the 16th of
November, and were then accepted, (no proof was
given what had become of the firsts of exchange;)
the acceptors failed on the 10th of February, be-
fore the bills hecame due, which was on the 17th
of Febrnary, 1838, when they were dishonoured.
It was proved on the trial that there were
frequent opportunities of transmitting them from
Carboneer, and other ports in Conception Bay
immediately adjacent, by vessels to England, or
by packets from Carboneer every day, except

Sunday, to St. John’s, where there is a regular
K
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post-office establishment, by which they might
have been transmitted to England, and that the
average passage was about eighteen days, and
that if that mode of sending them had been
adopted, they would have arrived in due course
in England in the first week of September ; or
even if sent on from Quebec, by any of the vessels
which sailed from thence soon after the arrival
there of the Loyalist, they might have arrived
here in the month of October ; in either of those
cases, if the bills had been then presented for
acceptance on arrival, they would have become .
due before the time of Slade Biddle and Com-
pany’s failure ; and the question to be tried was,
whether there had been neglect in forwarding
the bills for acceptance so as to discharge the
defendants, and the jury, after being locked up
above twenty-four hours, found a verdict for the
defendants : held afterwards by the Court, on
argument, that the jury had properly found that -
the bills® were not presented for acceptance
within a reasonable time, no circumstances being
proved in explanation of the delay.

The form and mode of presenting, demand-
ing acceptance, and noting and protesting of
foreign bills in England on non-acceptance, is
almost exclusively regulated by the custom of
merchants, and in accordance with the practice

(1) There were as above mentioned two bills, though only one is

alluded to in the Report in 4 Mee. and Wels. 721.
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of mnotaries ; there is scarcely any part of the
statute law® which relates to such matters, with
the exception of the regulations respecting days
of public rest ; and it is perhaps a fortunate cir-
cumstance, for the mercantile classes, that they
have concise and easily understood customs and
usages of their own, on such subjects, without
legislative enactments, especially when it is borne
in mind, that acts of parliament are made session
after session, to alter, explain, and amend the
errors discovered in former acts. 'With respect to
inland bills, however, there are more than one act
of parliament, which will be afterwards noticed,
relating to the acceptance and protest of them.

The presentment of bills, whether foreign or TimeandPlace
inland, for acceptance, should be made during ‘f’:f::::;:e“t
the usual bours of business of the place, and ..
either to the drawee in person, or to his clerks,
or persons in his employ at his counting-house,
office, shop, or other place of business ; or, in his
absence, to his known agent: but where, in an
action against the drawer in default of acceptance,
to prove the presentment for acceptance, the
plaintiff called a witness to prove that he had
gone to a house represented to Dbe that of the

(1) The Act 2nd and 3rd William IV, c. 98, forms no exception
to the above observation, as it merely introduces some provisions of
minor importance, respecting protests on non-payment in certain
cases, as will be afterwards explained; and a remark of a similar

nature may be made upon the Act 6th and 7th William IV, c. 58.
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drawee, who was a tanner in Bristol, and had
presented it to a person in a tan-yard there, but
it did not appear that he had inquired for
the drawee, and he could not swear that the
person whom he saw was he, or that the per-
son représented himself to be so, and he did
not know the drawee’s person, Lord Ellen-
borough held that the plaintiff could not recover,
and that the demand of acceptance was in-
sufficient®.

A bill should be presented for acceptance, at
the place of residence or domicile of the drawee,
without regard to the place where it is drawn
payable®.

Sometimes, from the holder’s confidence in the
honour and regularity of the drawee, the holder
transmits it by post or otherwise, direct to the
drawee for acceptance ; and if he should decline
to accept it, the latter sends his clerk with it
to a notary’s office to be noted or protested.
In such cases it is not considered necessary,
nor is it usual to present the bill at the counting-
house or place of business of the drawee ; but
it is generally presented to the clerk, by whom
the drawee sends it with his answer, to the
notary’s office.

(1) Cheek ». Roper, Michaelmas Term, 45th George III, 5 Espi-

nasse’s Reports, 175.

(2) Chitty on Bills, 9th edition, p. 278,
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If the drawee be dead, and if there be a known Drawee’s
executor or administrator to his estate, living P
in the place, it should be presented to himj; if
there be no such known representative, it should
be presented at the house where the deceased
resided; but if the counting-house or place of
business of the deceased be still kept open, or if
the establishment be continued for the purpose
of winding up his affairs, it is usual, and is
considered sufficient, to present it there®.  If the
drawee cannot be found, then some inquiries Not to be
should be made after him, as will be explained fourd-
afterwards. If the drawee have left the country, ves the
and have no place of business, it should be pre- Country.
sented at his last place of abode. If he have
only removed, the holder must endeavour to find Removed.
out to what place he has removed, and make the
presentment there®. If there be no such per- spsconded, or
son as the drawee, or if he have absconded®, if there be no
and have no place of business or dwelling-house, Z‘:c;:’;rl?:;’of
and he cannot be found after inquiry® has been business be
made for him, then the bill is to be considered shut up.

(1) See also Philpott ». Bryant, 3 Carr. and Payne, N.P. Rep. 244,
Infra, c. 5, as to the presentment of a bill for payment after the

Acceptor’s death, at the place at which it is accepted payable.

(2) Bayley on Bills, 5th edition, 219, citing Collins ». Butler,
Stra. 1087.

(3) Bayley on Bills, 5th edition, 218.

(4) Vide also Infra in this Chapter as to the inquiry.
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as dishonoured: the same observation applies
when his place of business is shut up, and there
is not any person found there to give an answer
during the hours of business, and the drawee has
suspended payment ; and it alsoapplies when, after
ineffectual applications at his counting-house or
place of business, or if he have none then at his
residence, he cannot be met with, and his clerk
or other person in his employ has not any orders
respecting the accepting of the bill. In the case
of the drawee’s bankruptcy, there is not any
usage rendering it necessary to present a bill for
acceptance to the assignees of his estate ; in fact,
it would be inconsistent to do so, because accept-
ing bills forms no part of their duty, though a
bankrupt may if he be so imprudent, accept bills,
and come under fresh liabilities, before obtaining
his certificate of conformity.

In order to allow the drawee a reasonable time
for deliberation, it is usual to leave the bill on
one day, and to call for an answer on the next;
the expression sometimes used in the books that
the drawee has twenty-four hours for considera-
tion, is not quite accurate, if meant to express
that he may require to have it left with him to
the full end of that period, for the holder is
entitled to a decisive answer within the twenty-
four hours. In the case of the bankruptcy, or
notorious insolvency of the drawee, it is doubt-
ful whether there is any usage rendering it
incumbent on the holder to leave the bill until
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the next day; and in practice it appears not to
be the custom to leave it in such cases, at least
not unless the drawee’s place of business is kept
open, and the holder is requested to leave it
for deliberation, and some good reason is assigned
for requesting it to be left, such as a reasonable
expectation that it will be honoured, or provided
for, in some quarter or other.

In the case of the drawee’s being a person
little known, or of the holder’s not feeling well
assured that the bill will be safe with, or taken
care of by the drawee, it appears not to be the
usage to leave it""; and indeed there are well
informed and experienced bankers and merchants
who incline to the opinion, that the whole affair of
leaving the bill, in any case, is one of courtesy
merely, and that it is not incumbent upon the
holder so to leave it. In many cases, such as the
drawee’s having absconded, or permanently shut
up his place of business”®, or having no known

(1) In those cases (as the Author is informed) the Holder some-

times leaves a copy merely, and does not part with the original bill.

(2) An instance once occurred within the Author’s knowledge, where
the Drawees, who were labouring under pecuniary embarrassments,
appeared to have some motives of their own, for endeavouring to
delay giving an answer, and thereby to retard the sending out a bill,
under protest for non-acceptance by the next packet, and the door
of their counting-house was found to be locked during the usual
hours of business, and a paper was put upon it, stating that it would

be opened at a particular hour, which elapsed, and more than
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residence, or being dead, without any acting or
known personal representatives, it is impossible
that the bill can be left; and in those cases
the holder proceeds at once to cause it to be
noted or protested. Also, if the drawee, on
presentment of the bill, or afterwards in the
interim, without waiting until the following
day, declares his determination not to accept
it, or otherwise gives any answer to the effect
that it will not be accepted, the holder may, at
once, proceed to note or protest it ; in fact,
the period so allowed for consideration is rather
for the convenience of the drawee than of any
of the other parties, and may be dispensed with
by his giving an answer : a longer time is some-
times allowed by the holder, but he ought not to
consent to grant any extension of time, if, by so
doing, he would lose a convenient or customary
mode of conveyance, or opportunity of sending
off advices to the drawer or indorsers.

If there are several drawees, partners, carrying
on business under any particular firm, the act of
one will bind all ; and if one of them accept in

elapsed, without the counting-house being re-opened. Under those
circumstances, it was considered as clear a case as if it had been
permanently shut up, and the Holders at once had the bill protested
for non-acceptance, without waiting until the next day, and the pro-
test was sent abroad, and the amount (£3000) was recovered from

one of the parties there.

(1) Ingram v. Forster, 2 Smith’s Reports, 243.



[Chap. 3.] ACCEPTANCE. 73

the name of the firm, or as “for self and partuers,”
it is sufficient, and even an acceptance by one,
though without using the name of the firm,
when the bill was drawn upon his firm, has been
held to bind the partnership®.

But if a bill be drawn on several persons not
connected in partnership, an acceptance by one
will bind him, but him only®.

The bill may also be, and frequently is accepted Acceptance,
by an agent, cashkeeper, or clerk; but it has f:‘m“fhca"h
been said that the holder may require to see his keg;r” C?:r,;'
authority, and that if it be not shown to him, he &c.
may treat the bill as dishonoured®; and it is
said to be doubtful whether in any case he is
bound to receive an acceptance by an agent,
because it multiplies the proof to be adduced if
it should be dishonoured®.

(1) Bayley on Bills, 5th edition, p. 53. Mason v. Rumsay and
another, 1 Camp. N.P.C. 384. In this case the bill was drawn upon
¢¢ Messrs. Rumsay and Co.’’ and one of that firm, T. Rumsay, jun.

wrote upon it, ‘* Accepted, T. Rumsay, sen.’” held to bind the firm.
(2) Bayley on Bills, 5th edition, 52, citing Buller’s N.P. 279.

(3) Chitty on Bills, 9th edition, 283, citing Beawes, 87. And per
Bayley, J. :—‘¢ A person taking such a bill ought to exercise due
caution, for he must take it upon the credit of the party who assumes
the authority to accept, and it would be only reasonable prudence to
require the production of that authority,”” in Attwood v. Munnings,
7 Barn. and Cress. 283,

(4) Chitty on Bills, 9th edition, 283. The principle is similar to that
which has caused it to be held that a purchaser may refuse to accept
a conveyance to be executed under a Power of Attorney—Coore v.
Calloway, 1 Espinasse’s Rep. 115.

L
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Acceptance of  'The acceptance of an inland bill must be in

an Inland Bill \oriting upon the bill ; or if there be several parts

must be in 2 y
Writing. of such bill, then upon one of such parts®.
Tnland Bills Inland bills of exchange of a particular class

mentioned in gpe first mentioned in the Act 9th and 10th

the Act 9th and e s
10th Weo 111, YYiliam 3rd, c. 17, intituled, “An Act for the

c. 17. better payment of Inland Bills of Iixchange,”
which class is described in the 1st section as
being “drawn in or dated at and from any
trading city or town, or any other place in the
kingdom of England, dominion of Wales, or
town of Berwick-upon-Tweed, of the sum of £5
sterling, or upwards, upon any person or persons
of or in London, or any other trading city, town,
or any other place, (in which said bill or bills of
exchange shall be acknowledged and expressed
the said value to be received,) and is and shall
be drawn payable at a certain number of days,
weeks, or months, after date thereof ;” and it pro-
ceeds to enact, that from and after presentation
and acceptance, (“‘ which acceptance shall be by
the underwriting the same under the party’s hand
so accepting,”) and after the expiration of three
days after the bill shall become due, it may be
protested on non-payment.

Actof3rdand  The Act of 3rd and 4th Anne, c. 9%, intituled,

#th Anne, c.9, <« Ayy Act for giving like remedy upon Promissory
respecting

Inland Bills,

and Notes. (1) Act 1st and 2nd George IV, c. 78, sec. 2. Vide also Acts 9th

and 10th William III, ¢. 17, and 3rd and 4th Anne, c. 9, sec. 5.

(2) Vide Appendix. (3) Vide Appendix.
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Notes as is now used upon Bills of Exchange,

and for the better payment of Inland Bills of
Exchange,” (and made perpetual by 7th Anne,

c. 25, sec. 3,) after reciting the Act 9th and 10th

William 3rd, c. 17, enacts by section 4, that if on refusal to
the drawee shall refuse to accept any such billin :;iieg;gi“may
writing, it may be protested for non-acceptance, y, prorested.
as in case of foreign bills of exchange.

By section 5, no acceptance of “ any such Acceptance of
inland Dbill of exchange” shall be sufficient, 7/and Bills to
unless in writing thereon, and if not so accepted,
no drawer shall be liable to damages, costs,
or interest, unless such protest be made for Protest for

be in Writing.

non-acceptance, and within fourteen days notice Non-accept-

given, &c.; and that if it be accepted, and’

not paid before the expiration of three days

after it shall become due, no drawer shall

be compellable to pay costs, damages, or in-

terest, unless a protest be made and sent, or Protest of In-

notice thereupon be given,&c.&c. Nethertheless 22dBills (after
. Acceptance in

that the drawer shall be liable to make payment Writing) on

of costs, damages, and interest, if any one pro- Non-payment.

test be made of non-acceptance or non-payment

thereof, and notice sent, &c. &ec. By' section

6, no protest shall be necessary unless the bill

is expressed to be for value received, and for

£20 or upwards. By section 7, if any person

shall receive any such bill in satisfaction of a

former debt, the same shall be esteemed a com-

plete payment of the debt, if the person receiving

the bill does not take his due course to obtain
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payment by endeavouring to get it accepted
and paid, and make his protest, either for non-
acceptance or non-payment. Section 8 enacts,
that nothing in the act shall extend to discharge
any remedy that any person may have against
the drawer, acceptor, or indorser of such bill®.
In case of the omission to protest an inland
bill the drawer may possibly not be liable to
charges, damages, &c. on the dishomour of it,
under the 5th section of that statute, but it has
been decided that the plaintiff, (the indorsee,)
is entitled to recover interest in an action against
the drawer of an inland bill, noted for non-
acceptance, but not protested®.
Actistand2nd By the Act 1st and 2nd George 4th, c. 78,
Se‘;“";.v’c' 8 sec. 2, it is enacted, “ That from and after
e the 1st day of August, (1821) no acceptance
Inland Bills to Of any dnland bill of exchange shall be suffi-
bein Writing. clent to charge any person, unless such accept-
ance be in writing on such bill, or if there be
more than one part of such bill, on one of the
said parts.”
It is not necessary that the acceptance of an
inland bill should be subscribed ; it is sufficient

(1) Vide Act 3rd and 4th Anne, c. 9, in the Appendix. This Act has
been properly designated as very darkly penned; per Lord Hard-
wicke in Lumley ». Palmer, M.T. 8th George II.

(2) Windle ». Andrews, 2 Starkie, Ni. Pri. Rep. 425. S. C. 2 Barn-
wall and Ald. 696. Vide Infra in this Chapter.
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for the purposes of the act if a drawee merely
writes the word ¢ accepted.”®

It has been decided that a bill, drawn by a
person in Ireland upon another in England, is
not an inland bill within that act, and may be
accepted without writing upon it; and also that
the act applies to the case of a bill drawn in one
part of Scotland or Ireland, upon another part
within each®.

That act applies to all inland bills, without any The Act does
such qualification as is contained in the former ot include
Act of 3rd and 4th Anne, c. 9, but it does not s e
include foreign bills.

The holder of a foreign bill may refuse to take Acceptance of
any acceptance, except an absolute and uncon- 2 F°‘:ig" e
ditional one, in writing®, upon the bill ; and in ;?,'edetf,e;e
case the holder is only an agent for another, it is unconditional,
submitted that unless he is expressly authorized i Writing.

(1) Per Parke, B. in Corlett, Public Officer, ». Conway, 5 Mee.
and Wels. 655.

(2) Mahoney v. Ashlin and another, 2 Barn. and Adol. 478.

(3) Vide also Selwyn’s Nisi Prius, 10th edition, v. 1, p. 329 ; and
vide dictum of Buller, J. in Sproat ». Matthews, 1 Term. Rep. 182.
¢ This, therefore, was a conditional acceptance; and in these cases
the Holder may choose whether he will be satisfied with it or not.”
By the custom of Merchants, the Holder may refuse to take an
acceptance, unless in ink. It has, however, been held that an
indorsement which the Indorsee consented to take, upon a Promis-
sory Note, written in pencil, was valid—Geary v. Physic, 5 Barn.
and Cress. 234.
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to use his discretion, he must require an uncon-
ditional written acceptance upon the bill.

As the Act 1st and 2nd George 4th, c. 78,
does not include foreign bills, they may still be
accepted with the holder’s consent, as before the
passing of that act, without the acceptance being
in writing upon such bills, consequently the cases
and decisions upon any of such acceptances are
still important as respect foreign bills.

Acceptance of A foreign bill already drawn, may be accepted
f: ’E:‘:fefms either in the usual way upon the bill, or by a
Parol, &c. &e. letter®, or collateral writing®, or verbally®, (pro-
vided the expressions clearly and unequivocally
mean an acceptance of the bill®), at any time
Even after the even after the bill has been dishonoured on non-

Bill has been acceptance@)_
dishonoured.

(1) Mahoney ». Ashlin and another, 2 Barn. and Adol. 478;
Clarke v. Cock, 4 East, 57 ; Wynne v. Raikes, 5 East, 514,

(2) Clarke v. Cock, 4 East, 57.

(3) Bayley on Bills, 5th edition, p. 174, citing Cox v. Coleman,
M. 6th Geo. II, cited arguendo Ann: 75 ; Lumley v. Palmer, 2 Stra.
1000 Michs. Term, 8th Geo. II, Hardwicke, 74; and see Johnson v.
Collings, 1 East, 98; Pillans v. Van Mierop, 3 Burr. 1663 ; Sproat ».
Matthews, 1 Term. Rep. 182; Fairlee v. Herring, 3 Bing. 625;
Selwyn’s Nisi Prius, 10th edition, v. 1, 328.

(4) Selwyn’s Nisi Prius, 10th edition, v.1, p. 328; Rees ». Warwick,
2 Barn. and Ald. 113.

(5) Wynne v. Raikes, 5 East, 514 ; Billing v. Devaux, 3 Man. and
Grang. 565.
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In Powell v. Monnier®, Lord Chancellor
Hardwicke decided, that where a bill had
been drawn on a person who wrote a letter,
stating that the £50 would be duly honoured,
and placed to the drawer’s debit, it amounted
to an acceptance, on which the drawee was
liable ; and Lord Hardwicke observed, ¢ I think
there can be no doubt but an acceptance
may be by letter, and has been so determined ;
there have been questions too, whether a parol
acceptance could be good? Lord Chief Justice
Eyre held it might; Lord Raymond held the
contrary ; and there was a like point before
me at Nisi Prius in the cause of Lumley and
Palmer, and I had a case made of it for the
opinion of the Court of King’s Bench, where it
was several times argued, and at last solemnly
determined that such acceptance is good, much
more then must an acceptance by letter be good.”

Lord Ellenborough, C.J. in Clarke ». Cock®,
stated, ¢ It has been laid down in so many cases,
that a promise that a bill when due shall meet
due honour amounts to an acceptance, and that
without sending it for a formal acceptance in
writing, that it would be wasting words to
refer to the books on the subject.” Again, in
delivering judgment in Wynne ». Raikes®, he

(1) 1 Atkyns’s Chancery Rep. 611.
(2) Clarke v. Cock, 4 East, 69.

(3) 5 East, 520.
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said, “ a promise to accept an existing bill is an
acceptance ; a promise to pay it, is also an ac-
ceptance ; a promise, therefore, to do one or the
other, viz. to accept or certainly pay, cannot be
less than an acceptance.” In that case, a foreign
bill was drawnupon the defendants,and presented
for acceptance on the 2nd of January ; they re-
fused to accept it; on the 13th they wrote a
letter to the drawer, saying, * our prospect of
security on the Chesapeake is so much improved,
that we shall accept or certainly pay all the bills
which have hitherto appeared,” which letter did
not reach the drawer until after the bill had
become due and had been protested, and the
letter was not previously communicated to the
plaintiffs, (the holders,) and the Court held it to
be an acceptance in law. And Lord Ellen-
borough, in Wynne ». Raikes®, also made the
following observation upon Powell ». Mon-
nier®: ¢ In the case of Powell ». Monnier,
already mentioned, that which was holden an
acceptance, enuring to the benefit of the in-
dorsees (the plaintiffs,) was an acceptance, con-
tained in a letter (from the drawee) to the
drawer, one Newburgh, promising that his bill
should be duly honoured. The promise being
long subsequent to the time when the plaintiffs
in that case became possessed of the bill by in-

(1) 5 East, 514.
(2) 1 Atkins’s Chancery Rep. 611.
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dorsement, could of course have formed no part
* of their original inducement to take it.”

The drawee of a foreign bill is bound by a Acceptance in

promise to accept in a letter to the drawer, which gnorance of
the Drawer’s

was written in ignorance of his death, and after y,.,; 4na
it had become due, and had been refused pay- after Dis-
ment, and protested for non-payment. The death 22" **
of the drawer took place after the bill had become
due, and before the date of the letter(".

There are two Nisi Prius decisions of Lord
Ellenborough, C. J. which have not been men-
tioned in any former treatise, and it may not be
inexpedient to notice them in this place®. B.T.
Franche and Company, of Gottenburgh, drew a
bill upon Corson, the defendant, for £116 13s 4d,
at ninety days after date ; the defendant refused
to accept it, and the plaintiffs had the bill pro-
tested, and returned it as a dishonoured bill ; on
the following day, however, Corson’s house re-
ceived a letter from Franche and Company,
inclosing a draft for £290, upon which the de-
fendant’s clerk, by his directions, wrote an answer
to Messrs. Franche, advising them of the receipt
of their draft, and announcing to them, that they
had now the pleasure of saying, that their bills

rotest.

(1) Billing ». Devaux and another, 3 Man. and Grang. 565.

(2) In one of the cases, the Author had access to one of the
briefs for Counsel, through the kindness of Mr. Bower, Solicitor,
Chancery-lane ; and in the other case, the Author was professionally

engaged.
M
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(enumerating several bills, amongst which was
the bill in question) were accepted. Lord Ellen-
borough held this to be a good and unqualified
acceptance, and the plaintiff had a verdict®. In
the other case, Richard Jackson, trading at
Carlisle, under the firm of Richard Jackson and
Company, drew a bill for £451 14s 4d, upon
Jones, Loyd and Company, bankers, London,
payable three months after date, to the order of the
plaintiffs; it was presented for acceptance, and on
the 13th Maxrch, 1817, the defendants refused to
accept it; and about the same time they refused
to accept several others of R. Jackson’s drafts.
On his writing to the defendants, calling upon
them to assign a reason for not accepting them,
the defendants, on the 31st of March, wrote a
letter in reply to R. Jackson, commencing thus:
“Sir, your draftsare all accepted but four, amount-
ing to £995 18s 7d.” The Dbill for £451 14s 4d
did not form one of the four bills mentioned as
not accepted in the defendants’ letter. The letter
of the defendants was communicated on the 2nd
of April by R. Jackson, by letter, to the holder;
and at the foot of it R. Jackson also sent him a
list of the four drafts which were alluded to in
the defendants’ letter as not being accepted, and
forming the amount of £995 18s 7d, as follows,
viz :—

(1) Arfwedson v. Corson, before Lord Ellenborough, C. J. Sittings
after Trinity Term, 1816.

*
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D. and Company............ £144 12 9
W TP ORL> JO SRR 134 19 6
T |y LTI 873 . 8 2l
R———n s 337 18 4

£995 18 7

R. Jackson became bankrupt, and the defendants
refused to pay the bill at maturity ; and at the
trial of the cause, Lord Ellenborough, C. J. held
that the letter of the defendants did not amount
to an acceptance, and the plaintiffs were non-
suited®. 4

A third person may avail himself of a parol A third person
acceptance, though he was not aware of it when may avail him-
he received the bill®. In Fairlee v. Herring'®, SAeli;ft;iml
Best, C. J. stated, “ It has been determined in a though not
great variety of cases, that if a bill comes into a :“}';ae':;: ;Z
man’s hands with a parol acceptance, though the ceived the Bin.
party who receives the bill does not know of that
parol acceptance, he has a right to avail himself
of it afterwards. It is impossible for any man
to doubt, on principles of common sense, that
such ought to be the law, forif I take a bill, I
take it with every advantage the holder had before
it came into my hands.”

A promise to accept a bill already drawn, in
a letter written by the drawees to a third person

(1) Bateson and another v. Jones and others, in K.B. before

Lord Ellenborough, C. J. Guildhall Sittings after Trinity Term, 1817.
(2) Fairlee v. Herring, 3 Bing. 629.
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not a party to the bill, amounts to an accept-

ance, and enures to the benefit of the drawers,

and cannot be cancelled by such third person®.
Promise to According to the modern doctrine, a promise
accept a Non- ¢ geeept a foreign bill to be afterwards drawn,
existing Bill. . .
is no acceptance of the bill when drawn, although
a different impression formerly prevailed ; now,
however, it is submitted, that no circumstances
could occur, where a promise to accept a non-
existing bill would be held to be an acceptance
of the bill when drawn®. And it has been
decided that a promise to accept a non-existing
bill does not amount to an acceptance, even if
the bill be afterwards discounted for the drawer
on the faith of such a promise®.

It has been formerly said, that there were also
Instances in which an acceptance might be im-
plied, from the unreasonable length of time
during which the drawee kept the bill), or where
he has destroyed or cancelled it, or has done any

(1) Grant v. Hunt, 1 Manning, Gr. and Sc. C. P. 45.

(2) Vide Bayley on Bills, 5th edition, p. 187 ; Pierson ». Dunlop,
Hilary Term, 17th Geo. III, Cooper R. 571 ; Johnson ». Collings,
I East, 98; Milne v. Prest, 4 Camp. N.P.C. 393 ; Mason v. Hunt,
20th Geo. III, 1 Douglas R. 297 ; Pillans ». Van Mierop, 3 Burr.
1663. Bank of Ireland v. Archer & another, 11 Mee. & Wels. 383.

(3) Bank of Ireland . Archer and another, 11 Mee. and Wels. 383.

(4) Harvey v. Martin, 1 Camp. N.P.C. 426 ; Trimmer v. Oddie,
cited in Mason ». Barff, 2 Barn, and Ald. 26.
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act which deceives, or was intended to induce

the holder to consider the bill as accepted™ ; the

drawee is clearly responsible for the loss by Lossof theBill
any want of care or caution of a bill left with by theDravee.
him for acceptance®. The modern doctrine,

however, appears to be, that the mere detention Detention of
of a bill by the drawee, for an unreasonable ¢ ™
time, will not amount to an implied or con-

structive acceptance®, though there can be no

reason to doubt that he may be sued for any

damage ansing from such detention; and the Destruction of
destruction of the bill by the drawee would render g:a::: hota
him liable im an action at law in another form, '

for the full amount®, though the action must not

be brought against him as acceptor®; and so

improper an act, as the intentional altering or Alteration by
defacing of it, would, doubtless, render him liable bt b
to an action specially brought at the suit of the

holder, in which the latter would recover for any

(1) See Observations of Lord Ellenborough, C. J. in Jeune v.
Ward, 1 Barn. and Ald. 658.

(2) Morrison v. Buchanan, in 1833, before Littledale, J. 6 Car.
and Payne, 22.

(3) Mason v. Barf, 2 Barn. and Ald. 26.

(4) Per Bayley, J. in Jeune v. Ward, 1 Barn. and Ald. 660.

(5) Jeune ». Ward, 1 Barn. and Ald. 653, in which Lord Ellen-
borough, C. J. differed from the other Judges, and thought that the

Defendant, by not having notified his refusal to accept in a reason-

able time, and having destroyed the bill, was liable for it as the
Acceptor.
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damage or injury which might be proved to have
been sustained in consequence®. The holder
must not consent to the drawee’s altering the
bill, and accepting it so altered, or he will dis-
charge the drawers and indorsers®.
Drawee pro- A person promising, by letter, to another, upon
:’:igi;ﬁ‘:“ an adequate consideration, to accept a mnon-
cousideration, €Xisting foreign bill, and on presentment refusing
toaccepta {0 accept it, cannot be sued on it as an acceptor ;

Non-existi syt 2 1 ] 1
P8 vet it is said that an action at law will lie

Bill, may be . . h
sued inanother 8gainst him in another form, and he may be
= sued specially, and damages recovered from him

for the breach of his engagement®.

Conditional There may be a conditional acceptance by

‘;:::Eta“e b parol, which will be binding on the drawee as
soon as the condition has been performed®.

Where, after refusing to accept, the drawee

said to the holder, that if he would send the bill
to the counting-house again, he, the drawee,
would accept it, held that he was not liable
without proof of its having been sent again®.

(1) Per Tindall, C. J. in Warwick v. Rogers, 5 Mann. and Grang.
373.

(2) Paton ». Winter, 1 Taunt. R. 420, Selwyn’s Ni, Pri. 10th
edition, v. 1, 319.

(3) Smith ». Brown, 6 Taunt. 340. Sed vide Bank of Ireland
v. Archer and another, 11 Mee. and Wels. 383, Supra.

(4) Pierson v. Dunlop, Cowp. R. 571; Milne v. Prest, 4 Camp. 393;

Mendizabel ». Machado, T. T. 1833, before Park, J. 6 Carrington
and Payne, 218.

(5) Anderson v. Hick and others, 3 Camp. N.P.C. 179.,
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There are several cases also, where ambiguous, Ambiguous or
or equivocal expressions, have been decided not *4"ivocs!
to amount to acceptances of the bills®.

Whenever the holder receives an acceptance Waiver of
by parol, or by letter, if he intend to treat it as f:::lb”‘ccep“
a valid acceptance, he must not cause the bill to noﬁngyor
be noted or protested, or he will discharge the protesting.

drawee from all liability as acceptor®. But

expressions.

when the drawee has verbally accepted the bill,
and a party receives it who 1s ignorant of that
fact, he has a right to avail himself of it after-
wards against the acceptor, and is not estopped
by having protested it in ignorance®.

The drawee, after writing his acceptance on Striking out or
the bill, and before returning it, may change his cancelling the
mind, and release himself from responsibility by o Tt
striking out, or erasing the acceptance®.

Lord Mansfield is stated to have said® that it

(1) Smith ». Missen, 1 Term R. 269 : Anderson v. Hick, 3 Camp.
N.P.C. 179 ; Rees v. Warwick, 2 B. & Ald. 113; Anderson & others,
v. Heath & others, 4 Maule & Sel. 303 ; Powell v. Jones, 1 Esp. R. 17.

(2) Sproat v. Matthews, 1 Term Rep. 182; Bentinck ». Dorrien,
6 East, 198,

(3) Fairlee v. Herring, 3 Bing. 625.

(4) Cox . Troy, 5 Barn. and Ald. 474 ; Novelli v. Rossi, 2 Barn.
and Adol. 757 ; Warwick ». Rogers, 5 Mann. and Grang. 340.

(8) Peach ». Kay, Sittings after Trinity Term, 1781, cited in
Bayley on Bills, 5th edition, 6 and 183. There is no reason to believe,
that it was ever held, that the writing on a bill an express refusal to
accept merely, was to be considered as an acceptance. The old tale

about a Drawee being compelled to pay a bill because he had written
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had been held by all the judges, that an express
refusal to accept written on the bill, when the
drawee apprised the party who took it away of
what he had written, was no acceptance ; but if
the drawee had intended it as a surprise upon the
party and to make him consider it as an accept-
ance, they seemed to think that it might have
been otherwise.
Ususl mode of Lhe usual and correct mode of accepting a
Acceptance.  hj]] is, by the drawee’s writing in ink, the word
“accepted,” or some words of the same import,
. across the face of the bill, and subscribing his
name under 1t ; but he will be bound as acceptor
by merely writing his name upon it, or by writing
the word accepted” only™, or ¢ presented,” or

upon it, in a passion, ‘*‘ I'll be hanged” (or some similar word) ¢ if
1 accept this bill,”’ does not appear to have had any other origin
than in the fertile imagination of some jocose person who invented
it. A case before Lord Macclesfield, upon a Promissory Note,
which was alluded to in Peach ». Kay, by Lord Mansfield, and in
2 Atkyns’s Rep. 32, by Lord Hardwicke, C. was under very different
circumstances, as it arose in consequence of a palpable fraud, or
cheat, the note being to the following effect ; ‘‘ Borrowed of J. S.
£50, which I promise never to pay.”’—It has indeed been said that
an express refusal to accept, written on a bill is an acceptance, but
this is not the case, unless it is accompanied with a conduct showing

an inlent fo create a belief that it is accepted.—Vide Bayley on
Bills, 5th edition, p. 183,

(1) Per Lord Ellenborough in Mason v. Rumsey and another, 1
Camp. Ni. Pri. C. 385. Per Parke B. in Corlett ». Conway, 5 Mee.
and Wels. Ex. Rep. 655.
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“seen”™: and it is recommended as a proper
precaution, and in fact it is a frequent practice,
to repeat the amount of the bill in the acceptance.
If the bill be payable after sight, it is customary
for the acceptor also to write the date of bis ac-
ceptance; and in England the acceptance is
commonly dated as of the day on which the bill
was left for acceptance, and the period when it
falls due is computed from that date; but as
respects banking houses, if the bill be not left
during the usual banking hours of business, the
bankers usually only date it on the day when
they actually accept it.
The course to be pursued if the drawee decline Dishonour.
accepting for the full amount, but is willing to
accept the bill for a part only, will be explained
subsequently®.
By the law merchant, if the drawee be willing Acceptance
to accept the bill, the holder may insist upon the ™ ¥t
4 . o, ... upon the Bill,
drawee’s accepting it in writing upon the bill, 40 the
absolutely, unconditionally, and generally, and in terms of the
the very terms in which it is drawn, or may treat g’gl’dz: :::y
the bill as dishonoured, and may protest it for Note or
non-acceptance®. Protest it.
The holder of a bill may treat a qualified ac-

(1) Bayley on Bills, 5th edition, 183 ; see also Dufaur ». Oxenden,
before Patteson, J. 1 Moo. and Rob. 90.

(2) Vide Chap. 4, Infra.

(3) 1 Camp. N.P. Rep. in notis, 425 ; Gammon ». Schmoll, 5 Taunt.

353, per Chambre, J. ‘ A man is not bonnd to receive a limited or
N
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Dishonour. ceptance as a nullity, and protest the bill for
non-acceptance®; and if a conditional or qualified
acceptance, or an acceptance varying from the
terms of the bill, should be written on it without
the holder’s consent, he ought to refuse to take
it, and immediately to note or protest the bill.
On a refusal to accept the bill, it is of course
dishonoured, and the holder proceeds, as will be

afterwards more particularly mentioned, to cause
it, if it be a foreign bill, to be protested®.

If the holder find that the drawee is an infant
féme covert, or incapable of contracting, he may
treat the bill as dishonoured®.

Acceptance, If the holder be disposed to take a limited,
AL, conditional, or partial acceptance, or one in any
way different from the tenor of the bill, he ought
to give immediate notice® of the nature of the
acceptance offered, and to obtain the consent of
the other parties to the bill, in order to avoid any

conditional, or
varying.

qualified acceptance; he may refuse it and resort to the Drawer;’’
and per Dallas, J. ‘ The party need not have received from the Ac-
ceptor, living at Bath, a limited contract of acceptance.”

(1) Selwyn’s Ni. Pri. 10th edition, v. 1, p. 329.

(2) The Holder may also treat the bill as dishonoured, if after
having left it a customary time for deliberation and acceptance, he
cannot get it back on afterwards sending to or applying at the Drawee’s
place of business. A Form of a Protest, under those circumstances,

is given in the Precedents.
(3) Chitty on Bills, 9th edition, 283.

(4) Per Bayley, J. in Sebag v. Abitbol, 4 Maule and Sel. 466 ;
Chitty on Bills, 9th edition, p. 300, 301.
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risk of discharging the drawer and indorsers
from their liability on it. In Boehm v. Garcias
and others®™, which was an action against the
drawer of a bill, dishonoured on non-acceptance,
an acceptance having been offered varying from
the tenor of the bill, Lord Ellenborough, C. J.
stated, ¢ The plaintiff had a right to refuse this
acceptance. The drawee of a bill has no right
to vary the acceptance from the terms of the bill,
unless they be unambiguously and unequivocally
the same.” And in Sebag v. Abitbol®, Bayley,
J. expressed some doubts whether, if the holder
take an acceptance, expressed to be payable at
a London banker’s, it is not a qualified accept-
ance, and whether he ought not to have given
notice to all the parties to the bill, and whether
by omitting to do so he does notdischarge them.

Dishonour.

The drawee has no right, by the acceptance Acceptance
to make a bill payable at a Liondon banker’s, or P2veble ata

other place, when the bill was not originally
drawn, making it payable at another place,unless
he has first obtained the consent of the holder ;
and if the holder require a general acceptance, and
the drawee will not give it, the holder may treat
the bill as dishonoured, and cause it to be noted
or protested for non-acceptance. It is material to
remark, with respect to the cases in which it has
been held that the holder of a bill may refuse®

(1) 1 Camp. Ni. Pri. Rep. 425. (2) 4 Maule and Sel. 466.

(3) Per Mr. Justice Lawrence, in Parker v. Gordon, 7 East, 385,

Banking
House.
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Dishonowr. to take an acceptance payable at a London
banker’s, that the bills which gave rise to those
cases, were not drawn expressing in the body of
them, that payment was to be made in London.

Acceptance As will be noticed in a subsequent Chapter,

;::Z;i’:;: ® by the Act 1st and 2nd George 4th, c. 78, if the

place only,and acCeptor ¢ shall, in his acceptance, express that

not otherwise he accepts the bill, payable at a banker’s house,

orelsewhere: o other place only, and not otherwise or else-
where, such acceptance shall be deemed and
taken to be, to all intents and purposes, a
qualified acceptance of such bill ;” and if the ac-
ceptance do not contain qualifying words adapted
to the act, or at least other words to the same
effect, the acceptor will be liable upon it as upon
a general acceptance, even though expressed, to
be payable at any particular place.

Protest on In case of the non-acceptance of a foreign
Non-accept-

ance of Foreign

Bills,
and from Lord Ellenborough’s, C. J. expressions in that case he evi-

dently was of the same opinion. See also Gammon and another .
Schmoll, 5 Taunt. 344, which was an action against the Acceptor of a
bill, drawn upon a person at Bath; the Drawee accepted it, payable
at Batson’s, London, and the Court held, that the Holder was not
bound to take such a qualified acceptance, but that having consented
to receive it, he must conform to the terms of it, (this case was
before the passing of the Act 1st and 2nd George IV, c. 78); and per
Chambre, J. ‘ A man is not bound to receive a limited or qualified
acceptance ; he may refuse it, and resort to the Drawer ;’’ and per
Dallas, J. “ The party need not have received from the Acceptor,

living at Bath, a limited contract of acceptance.’’
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bill, in England, the holder must cause it to be Protest
protested ; a protest is by the law merchant ab- °» Non-

: . Acceptance.
solutely necessary, and the want of it will be
fatal to his claim, and will prevent his recovering

upon the bill against any of the parties, and
it cannot be supplied by proof of noting for
non-acceptance, and a subsequent protest for
non-payment® ; and before the protest is made,
it is the custom in FEngland to cause the bill
to be presented, either by a mnotary or by his Presentment.
clerk, (in general his clerk presents it,) and
acceptance to be demanded®; the mode of
making the presentment in common cases, and
of presenting or attempting to present it in
extraordinary cases, has been already explained
in this Chapter, and it is not considered neces-
sary in this place to do more than to refer to
the observations before made on that subject.
It is, however, not necessary or proper to leave
the bill a second time for further deliberation ;
the leaving the bill in the first instance, when-
ever it is customary to do so, being considered
as in the exclusive department of the holder,

(1) Rodgers v. Stevens, 2 Term Reports, 713. Gale v. Walsh, 5
Term Reports, 239. Orr v, Maginnis, 7 East, 358. A bill drawn in
Ireland, upon England, comes within the above rule, and requires a
Protest if dishonoured, Chaters v. Bell and another, 4 Espinasse’s

Rep. 48.

(2) Vide also Infra, Chap. 5, ¢ Protest on Non-payment.”’
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and it is of course to be presumed that, before
sending it to a notary’s office, he has done what-
ever may be customary or proper on his part,
and when that has been once done, it is then in
the province of the drawee to leave word with
his clerks, or the persons in his employ, what
answer is to be given on the subject of the non-
acceptance, when the bill is again presented®.

If there be no such person as the drawee, or
if he have absconded, or cannot be found®, and
have no place of business, or dwelling-house,
some inquiries should be made after him, and
especially at the post-office, and if a general
directory be published at the place, then it is
considered by some as a prudent course also
to have inquiries made at the publishers; and
after such inquiries have been made, the bill is
to be considered as dishonoured.

The old practice which formerly prevailed of
taking it to the public exchange, and presenting
it to an indifferent person there, no doubt de-
rived its origin in ancient times, when bill

(1) In Chesmer v. Noyes, 4 Camp. N.P. Rep. 129, which was an
action on a Foreign Bill, Lord Ellenborough, C. J. held that the
presentment of a Foreign Bill in England must be proved in the same

manner as if it were an Inland Bill or a Promissory Note.

(2) If the Drawee or Maker cannot be found, it is sufficient to
aver generally in the declaration that he was not found, Bayley on
Bills, 5th edition, 401, and Starke v. Cheeseman, Carthew, 509,

there cited.
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transactions were conducted through the inter- Protest
vention of money changers, or bankers, frequent- °* N°™
ing the bourse or exchange ; but at present such
a ceremony is scarcely ever adopted, and it is
not now considered necessary, and the custom of
taking the bill there is nearly obsolete™. In any
of the special cases, such as when the drawee is
dead, has absconded, or cannot be found, it is
usual to state the circumstance in the protest,
in order to show why he cannot be met with,
so as to have the bill presented to him.

If, on presentment, it should turn out that the Drawee’s ab-
drawee is not met with at his place of business, ;:;cio“;:‘:::g‘
and has not thought fit to leave any orders with o .gers aper
his clerks, or to instruct them what answer is to having had the
be given, (of course still taking it for granted that ?;;ilbl:f:ﬁfz;_
the holder left the bill in the first instance, for
acceptance, whenever it is customary to do so,)
it is not necessary to send again, but it will
suffice to state in thd protest, that presentment
for acceptance was made to a clerk, at the
banking house, counting house, or other place
of business of the drawee, and that the clerk

Acceptance.

(1) Mitchell and another v. Baring and others, 10 Barn. and
Cress. 4. The Author was in Court on the trial of that cause, and
can speak to a slight error in the report, which states that it was
proved, that the custom of taking the bill to the Exchange had be-
come obsolete; but, in fact, the respectable individual who gave
evidence respecting it, said that it was occasionally done, but that

he did not attach importance to it, and that it was almost obsolete.
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answered, that the drawee was not within, and
that he had not left any orders to accept the bill.

In case of difficulty in meeting with the drawee,
distance of his residence, lateness of the hour, or
any other extraordinary case, it does not appear
absolutely necessary, for either the presentment
or protest of a foreign bill, to be made in the
course of the very day on which the holder re-
ceives it back dishonoured on non-acceptance ;
and 1n practice it sometimes necessarily occurs
in such special cases, that neither the present-
ment for acceptance is made, nor is the protest
completed until the day following.

After the presentment, the next step is to note
the bill ; this is a note or minute made upon the
face of the bill ; it has been called an ¢ incipient
protest,” and it consists of the marking upon it
the initials of the notary’s name, the true date of
dishonour, &c.; and it has been held® that if a
foreign bill be noted at the time, a protest may

(1) Bayley on Bills, 5th edition, in notis, p. 266. ¢ Is there any
case where a distinction has been taken between a bill dishonoured
for non-acceptance, and where it is for non-payment: it has equally
the mark of dishonour on the face of it: the noting for dishonour is
always annexed to the bill.”” Per Bayley, J. in Crossley ». Ham,
13 East, 502,

(2) Per Lord Kenyon, in Chaters ». Bell and another, 4 Esp. N.
P. Cases, 48, (in which opinion Lord Ellenborough afterwards con-
curred,) and cited in 1 Selwyn’s Ni. Pri. 10th edition, 360, and in
Goodman v. Harvey, 4 Adol. and Ellis, 874.
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be drawn up at any time afterwards, provided Protest
that in the event of a suit, it be drawn up before °» Nom-
the commencement of such suit®; but it has
occurred within the Author’s knowledge, that in
legal proceedings in a Court in a foreign state,
protests have been required, and have been
prepared and sent out from this country, and
made use of successfully, in the progress of such
proceedings, some time after they had been in-
stituted there. In practice, the presentment and

Acceptance.

noting are occasionally done on one day, and
the protest prepared on some subsequent one,
and dated as of the true date when the bill was
dishonoured or refused acceptance®: although
the noting of the bill is generally done on the
day on which it is dishonoured, yet the rule is
not imperative ; and in some cases, such as the
lateness of the hour, distance, or other causes,
when it is very inconvenient, or attended with
great difficulty, to note it on the very day of
presentment and dishonour, the practice is to
note it at the earliest convenient opportunity
afterwards, stating in the noting the true

(1) Bayley on Bills, 5th edition, 267; and Chaters v. Bell, 4
Espinasse’s N. P. Cases, 48, there cited.

(2) That is not antedating the Protest, but inserting the true date
of dishonour, numely, the day upon which it was refused acceptance;
the Protest is often necessarily prepared on a day subsequent to the

dishonour and noting.
(]
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Protest date of dishonour: it is considered quite suffi-
iy cient if the noting forms part of the trans-
Acceptance.

~—  action, and is written upon the bill before it is

returned from the notary’s office, and is not an

after-thought. It is not uncommon amongst

merchants to cause the bill to be noted in the

first instance, but to suspend the preparing a pro-

test for a time, in order to allow an opportunity

for the expected arrival of advices, remittances,

or consignments coming from the drawer abroad,

to the drawee; a course of proceeding which the

mercantile classes consider convenient and re-

gular ; but the holder must take care not to let

slip an opportunity of sending off the protest, and

notice of dishonour, by the first usual conveyance,

if he intend to avoid committing himself, and to

preserve his remedy against the drawer or in-

Duplicate or  dorsers. Inlike manner a duplicate or a triplicate

'If:ll::t“te protest may, by the custom of merchants, be

' drawn up at the time or afterwards, and it is
equally as efficacious as an original.

Nature and The protest is an instrument in writing, signed

;‘;‘;::::i Z“he by the notary, and passed under his official seal;

Non-accept. 111 fact, it may perhaps be a question whether the

ance. latter, like the seals to many other public and

official documents, is not the most essential, or

the only essential part of the ceremony ; it is in

general (though, as we have before seen, not

always) made on the same day on which the bill

is dishonoured on non-acceptance. The protest

of a bill by a notary in England does not require
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any attesting witness, though formerly witnesses Nature and
to protests were not uncommon. . ;’(;22::50(:: the
It must state correctly the date of the dishonour, yop_accept-

and a bill cannot be legally noted or protested as ance.
of a previous date, (indeed, the noting or pro-
testing it as of a previous date, would be a nullity,

and any notary inserting a false date of the
presentment and dishonour, would be liable to be

struck off the rolls® ;) and it also concisely gives

an account of the refusal to accept, or other cir-
cumstances incident to the non-acceptance; and

it generally states at whose request (naming the
principal or agent) the bill is protested ; that,
however, does not appear to be necessary ; indeed,

in many cases, the persons desiring bills to be
protested, (as in the instance of commission
merchants receiving bills from a distant place, )

are mere agents, and do not always know who

the real holders are ; and in any of such cases it is
commonly stated in the protest, to be done at the
request of “the holders,” or “the bearer.” The bill

should be copied on the back of the protest, or a

copy of the bill should be prefixed to it ; there is

no particular form of protest which it is incumbent

to use ; that generally adopted is antiquated, and

seems very susceptible of improvement. If the
drawee, in consequence of the arrival of funds,

(1) Vide Supra, Chap. 1, p. 20, respecting the serious consequences
to a Notary of the offence of improperly antedating a Notarial

Instrument.
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or other circumstances, should, after the noting

contents of the ). protest of the bill, determine to honour it, he

Protest on
Non-accept-
ance.

Protest Book.

reimburses to the holder, the expense of the
noting or protest.

A notarial register, usually called a Protest
Book, of the noting and protesting of bills and
notes, with copies of them, is always kept in a
notary’s office, which furnishes the means of pre-
paring duplicate or triplicate protests, if they
should be wanted at any time afterwards ; and
as it is usual for the person who presents each
bill, to mark the register with his initials, it
enables the holder to prove the presentment
without difficulty, in case it should ever become
necessary. :

An entry m the book of the dishonour of a
bill of exchange, made at the time of the dis-
honour in the usual course of business by the
notary’s clerk who presented the bill, may be
given in evidence in an action on the bill, upon
proof of the death of the clexk®.

The emoluments of a notary arising from the
noting and protesting of bills are very trivial, and
are not an adequate compensation for the respon-
sibility, labour, and loss of time incident to it.
In fact, the English notaries are but ill requited,
for the general business of their profession, (their
fees and charges being on a very moderate scale);
and as one proof amongst others which might be

(1) Poole v. Dicas, 1 Bing. N.C. C.P. 649.
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adduced of the trifling extent of profits which it
produces, there is not one known instance, of
any notary who, without resorting also to some
other profession or business, could maintain him-
self in a respectable sphere of life, by his practice
out of London.

Although the ceremony is not absolutely ne- Noting Zalana
cessary, it is customary to get inland bills noted ; Bill>
and there are advantages in doing so, because as
the noting is generdlly practised, the want of it
would tend to render the other parties to the bills
suspicious of irregularity, and more reluctant to
take them up, and would almost certainly raise a
prejudice in the minds of a jury against the
holder, if, upon a trial, the due presentment
should be disputed; and when once noted, the
proof of presentment and dishonour may always
be had on reference to the register of the noting
and protesting of bills, preserved in the notary’s
office ; and if the bill should be lost, a copy can
at any time be obtained and proved from the
same quarter.

It has been before observed, that the Act 3rd Noting and
and 4th Anne, c. 9, sec. 4, gives the right of if:rf“t ‘4
protesting inland bills in case of a refusal to ance-zzc;:,t(;u,
accept them in writing, (if for the sum of five Bils.
pounds, or upwards, payable after date, and
expressed to be for value received,) as in the
case of foreign bills ; and in the event of the non-
acceptance of an inland bill, it may be protested
on the day of the dishonour ; but in case of non-
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Notingand  payment, as will be afterwards shown®, the
Protest on  nhrotest ought not to be made until after the day
Non-accept- 5 .
ance of Iniang Of Yefusal.  The act gives the protest, in order
Bills. to entitle the holder to demand of the drawer or
" indorsers costs, damages, and interest, but as the
plaintiff constantly recovers both principal and
interest in the English Courts, against a drawer
or indorser of an inland bill, on proof of dishonour
and notice, without a protest, and as it has been
decided® that a protest of such a bill is not essen-
tial to enable the holder to recover interest in this
country, it is seldom prepared ; and in delivering
judgment in the case Windle ». Andrews®, Mr.
Justice Bayley stated, ¢ the principle is this:
the 8th section® provides that the act shall not
take away any remedy which the party had before.
Now, before that act, by the common law the
defendant was liable for interest; although,
therefore, unless in compliance with the 3rd and
4th Anne, the bill was protested, he is not en-
titled to any remedy under that statute, still the
8th section preserved to him his remedy at the
common law, although no protest be made.”

(1) Vide Infra, C. 5, as to Protests on non-payment of Inland Bills.

(2) Windle v. Andrews, 2 Barn. and Ald. 696 ; 2 Starkie, N.P.C.
425,

(3) Statute 3rd and 4th Anne, c. 9, sec. 8. *‘Thisis a very natural
proviso, that this should not extend to discharge any remedy that they
might have for the principal sum, though there was no Protest.”’—

Per Lord Hardwicke, C. J. in Lumley ». Palmer, Cases Temp.
Hardwicke, 74.
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However, if any of the parties to inland bills
should be sued abroad, or their property should
be attached in a foreign country, in respect of
the amount owing on the bills, then protests of
the inland bills would be requisite, and must be
sent out®.

If there be no notary at the place where the If there be no
Notary at the

. g place, Foreign
the custom of merchants, in the case of foreign , ;1.1

bills, and by the Act 9th and 10th William Bills may be
3rd, c. 17, in the case of inland bills, the protest :;°;:::i£;t
is to be made by a substantial person, inhabiting of the place.
the city, town, or place; and in the case of an

inland bill, the protest must be in the presence

of two or more credible witnesses®. It does not

appear that there is any usage in the case of a

Joreign bill, to require any witnesses to such a

protest; indeed it is not customary to have

attesting witnesses to any kind of protest of a h
foreign bill.

drawee carries on business, or resides, then, by

(1) An instance of this once occurred within the Author’s
knowledge, in a case where an attachment had been laid in the United
States of America, on property of the Acceptor of several Inland
Bills of Exchange, upon which judgment was obtained in the Foreign
Court, previously to which it became necessary to send out Protests

of the Bills; and the amount was eventually recovered.

(2) Protests of Inland Bills made by substantial persons in places
where there is not any Notary appear to be very uncommon ; and
there are, as before mentioned, very few instances where Protests of

Inland Bills can be of any use.
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It is recommended that when there is not any
practising notary at the place, the holder should
cause the bill to be noted and protested by a
resident housekeeper, who is well known, and of
such a profession or occupation as to enable the
holder to meet with him afterwards, if necessary,
without difficulty, such as a banker, attorney-at-
law, merchant, manufacturer, imnkeeper, &c. &ec.
and that he should so describe himself under his
signature to the protest; besides the facility
afforded in afterwards meeting with a person of
that description, it rather tends to carry with it
some additional anthenticity in foreign countries.
It is obvious that whenever such a person is
justified in making a protest of a bill, he must
also be justified in noting it, otherwise he might
not be enabled to identify it afterwards.

By the general Stamp Act™® the duties imposed
upon protests are as follows :—

Protest of any bill of exchange, or

promissory note, for any sum of
money not amounting to £20 ...£0 2 0
Amounting to £20, and not amount-

ing t0 L1000 it irmtiaine dat 0 3 0
Amounting to £100,and not amount-
ing to £500 ... w kit 0 5 0

Amounting to £500, or upwards.... 0 10 0
The ad valorem duty being laid upon the
amount of each bill, one protest cannot combine

(1) 55th George III, c. 184.
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two bills, unless the holder goes to the expense
of having a separate stamp impressed in respect
of each ; and then it would perhaps be found
objectionable and inconvenient, and not so well
adapted to subsequent proceedings, as adhering
to the customary plan of having a separate pro-
test for each bill.

Perhaps before quitting the subject of stamps,
it may not be amiss to remark, that as respects
the protests of bills, the stamp duty is considered
to be too heavy, and that it operates in a very
harsh and oppressive manner. It is often a tax
upon poverty and distress ; and instances are not
unfrequent, where a British merchant, in addition
to the disappointment and inconvenience arising
from the dishonour of bills which he holds, has
to expend many pounds in the course of a day
in protest stamps, thereby paying a tax for the
unenviable distinction of being the holder of bills,
which have not produced, and perhaps never
may produce one farthing. It would have been

thought an odd project to have brought forward -

a legislative measure, imposing a tax upon a
merchant if the bills which he held were paid,
yet he is now obliged to pay a tax because the
bills happen not to be paid.

It forms no part of the plan of this treatise to
detail that branch of the law, or usage, which
relates to the notice of dishonour to be given to
the drawer and indorsers of a dishonoured bill,

because such notice does not come within the
P

Protest
Stamps.
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province or duty of a notary; but any person
desirous of making himself acquainted with the
law merchant, relating to it, and the special
circumstances which may operate to dispense
with proof of the protest or notice of dishonour,
will find the whole fully and ably detailed, in
one of the excellent works published upon bills
of exchange®.

In concluding this chapter, however, it may
perhaps not be considered improper to point out
a serious defect in the present state of the law
respecting the notice of dishonour, and to men-
tion that indorsers of bills are often exposed to
great risk, when bills are dishonoured after
passing through several hands in different towns,
from the impossibility of the indorsers knowing,
with certainty, whether the notice of dishonour is
in time or not : too often they have merely such
information respecting the number of hands and
towns through which the billsare supposed to have
travelled, and how long they were kept in each,
as the holder chooses to give, and he is often
unable or unwilling to give any : in such cases,
indorsers have only a choice of difficulties; if
they should refuse to take up any such bills
without full information and satisfactory proof,
which in that stage they cannot insist upon, of
the regularity of the notice of dishonour, they

(1) See Chitty on Bills. Bayley on Bills. J. Chitty, jun. on
Bills. Byles on Bills.
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would expose themselves to being obliged to pay
the amount, with the additional expense and
annoyance of an action at law ; and on the other
hand, if they should take them up, and it should
afterwards appear that the notice was not regular,
they would lose the right to enforce re-payment
from the prior indorsers or drawer. This evil
can only be remedied by a legislative enactment,
and it seems remarkable that it has been allowed
to exist so long.
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CHAP. 1IV.

PROTEST FOR BETTER SECURITY.—ACCEPTANCE
SUPRA PROTEST.—PAYMENT SUPRA PROTEST.

Ir the person upon whom a bill is drawn should
stop payment", become bankrupt, or abscond,
before it becomes due, the holder has, by the
custom of merchants, a right to cause it to be
presented immediately to the drawee, although
he may have previously accepted it, and on
security being required, and not obtained, then
to protest it, with a view to having better
security for the payment of it; and in the event
of the drawee’s having absconded, an attempt
must be made to make a presentment of the bill,
for the purpose of demanding security, in the
same mode as before detailed in the common
case of an attempt to present a bill for accept-
ance®: this course is pursued with respect to
foreign bills, and the advantage of it appears to
be, that by the laws of various foreign countries,
the holders may, after such a protest, attach the
property of, or sue the parties to them; and it
also operates to mnotify to the drawers and in-
dorsers, the state of the acceptor’s circumstances,

(1) Expte. Wackerbarth, 5 Vesey, 574 ; Beawes, 7, p. 430.

(2) Vide Supra, Chap. 3.
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so that they may endeavour to be prepared, and Protest for
to provide in time for the payment of the bills. bettersecurity.

This protest requires the same ad walorem
stamp as a protest of a bill in ordinary cases®.

As the ceremony is attended with little ex-
pense, and as it furnishes so prompt and useful
a remedy for the recovery of the amount of the
bill, from any of the parties to it, who may be
residing in foreign countries, especially in those
where the law of attachment prevails, a prudent
holder of a bill of that kind ought not to omit
causing it to be protested for better security, if
the drawee should stop payment, abscond, or
become bankrupt. As respects legal proceed-
ings in this country it is, however, not considered
incumbent on the holder to make this protest ;
nor will his neglecting to do so injure bis remedy
against the drawer or indorsers®.

There is not any necessity for the holder to
leave the bill for consideration when security is
demanded, nor is it the custom so to leave it.

The holder cannot by mercantile usage, de-
mand better security and protest for want of it,
on account of the insolvency or bankruptcy of
any party, except the person upon whom the bill
1s drawn ; nor does it appear that for any legal
purposes or proceedings in this country, a pro-
test for better security can be of importance to

(1) Stamp Act, 55th George I1I, c. 184,

(2) Chitty on Bills, 9th editior, p. 344.
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the holder. It is recommended, in order to
avoid misconception as to the grounds on which
the holder requires a protest for better security,
that his instructions to the notary should be in
writing. When the bill becomes due, if it is not
paid, another protest must be made for non-
payment®.

By the law merchant, after a bill has been
protested for nmon-acceptance, or even after ac-
ceptance, provided in the latter case there has
been a protest for better security®, any person
may, without consulting either the drawer or
indorsers, accept the bill supra protest; and a
stranger so accepting, acquires certain rights, and
subjecéts himself to the same obligations as if the
bill had been directed to him®. It may be also
done by the drawee, either in favour of the drawer
or of an indorser of a bill; and the object of an
acceptance of this nature is to save the credit,
and prevent the suing of some of the parties to
it®, and to avoid the expense and consequences
of its going back dishonoured. <A bill must be
accepted by the drawee, or failing him by some
one for the honour of the drawer,” per Lord

(1) Beawes, 7, p. 430.

(2) Expte. Wackerbarth, 5 Vesey, 574 ; Bayley on Bills, 5th
edition, p. 180.

(3) Selwyn’s Ni. Pri. 10th edition, v. 1, p. 301.

(4) Bayley on Bills, 5th edition, 176.
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Ellenborough, C.J. in Jackson v. Hudson®; (of Acceptance
course he was alluding to a bill without any in- Supr Protest.
dorsers, for whose honour the acceptance might
be made.)
It is said to be for the honour of the party on
whose account or behalf it is made, and it may
be either for the whole amount of the bill, or for
a part, and either for the honour of one, or of more
than one of the parties to the bill, but it is es-
sential as its name imports, that it should not be
given until after a regular protest of the bill for
non-acceptance®, or for want of better security®.
Although the general rule is, that there can
be no other acceptor of a bill after a general
acceptance by the drawee, it is said that when a
bill has been accepted supra protest, for the
honour of one party, it may, by any individual,

(1) 2 Camp. N.P. Rep. 447, 448. Where a bill is directed in blank
it may be accepted by any person; but when directed to a party named
it can only be accepted by another for honour—Davies v. Clarke, 1
Carr. and Kirwan, (N.P.) 177. A partycan only be sued as a general
Acceptor when the bill is addressed to him ; therefore, where a bill
was drawn, payable to the party drawing, or to his own order, and
addressed to himself, which the Defendant accepted in his own name,
the Plaintiff was nonsuited, and the nonsuit was held to be correct—

Davies v. Clarke, 7 Ad. and Ell. N.S. (Q.B.) 16.

(2) Hoare v. Cazenove, 16 East, 391 ; Vandewall and another v.

Tyrell, Moody and Mal. 87; Williams ». Germaine, 7 Barn. and
Cress. 468.

(3) Bayley on Bills, 5th edition, 180.
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Acceptance e accepted supra protest, for the honour of
Supra Protest. 41 ather®,

It is not incumbent upon the holder to consent
to take an acceptance supra protest ; and it seems
almost superfluous to add, that after the bill has
been dishonoured on non-acceptance, the drawee,
or any third person, accepting or paying the bill,
is expected to pay all the charges and expenses
incident to the dishonour.

Liability of An acceptance supra protest is binding on the

Acceptor  gcceptor®, and he will be liable upon it to the

Supra Protest. 3
holder; and if the acceptance be for the honour
of the bill, or of the drawer, the acceptor will be
liable to all the indorsees, as well as to the
holder; if in honour of a particular indorser,
then to all subsequent indorsees®.

RemedyofAc-  And if the acceptor for honour pay the bill, he

;)iitt::tsa‘;z:st is entitled to have recourse for re-payment to the

other parties. Person for whose honour he made the acceptance,
and to all other persons who are liable to that
person®; but if he accepted it for the honour of the
drawer only, he cannot sue any of the indorsers.
In expte. Wackerbarth®, where Cox and Heisch,

(1) Note subjoined to Jackson v. Hudson, 2 Camp. N.P. 448, re-
ferring to Beawes, Pl. 42.

(2) Per Wilmot, J. in Pillans ». Van Mierop and another, 3
Burr, 1672.

(8) Chitty on Bills, 9th edition, p. 352.
(4) Bayley on Bills, 5th edition, 179 ; Beawes, 47, 49, p. 435, 436.
(5) 5 Vesey, jun. 574.
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the acceptors of a bill, became bankrupt, and the
holders having protested it for better security,
Christian and Brown accepted it for the honour
of the drawers, and afterwards paid it, and then
claimed to receive dividends under the bankrupts’
estate ; Lord Chancellor Eldon held that a per-
son accepting for the honour of the drawer, had
a right to come upon the original acceptors. But
if the drawee accepted the bill without effects,
and for the accommodation of the drawer, a
person taking it up for the honour of the drawer,
cannot sue such acceptor®.

A person who accepts for the honour of an
indorser, cannot sue a subsequent indorser ; but
the indorser for whose honour he accepted, and
all the prior parties, the drawer included, are
obliged to make satisfaction to such acceptor® ;
thus, if on the bill being protested for non-accept-
ance, he accepted it for the honour of the first
indorser, such acceptor cannot sue any party ex-
cept the first indorser and the drawer ; but if he
accepted it for the honour of a second indorser,
both the second indorser, the first or prior in-
dorser, and the drawer, will be liable to him.

It appears to be commonly understood, that if
a bill be accepted by any person supra protest
generally, without declaring it to be done for the
honour of any particular party to it, it will be

(1) Expte. Lambert, 13 Vesey, 179.

(2) Chitty on Bills, 9th edition, p. 352, citing Beawes, 35, 44, 49.
Q

Acceptance
Supra Protest.
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Acceptance  considered as done for the honour of the drawer.

Supra Protest. Peyhaps, however, it would be held, that if in the
act of honour, it was declared, that it was accepted
for the honour of another party, that would be
considered as explaining whatever doubt might
arise, from the general wording of such an ac-
ceptance on the bill.

Themodeof ~ WWhen any person intends to accept a bill

Accepting & qymra protest, it is necessary by the law merchant

BillSupraPro- .

test, and the 10 have an instrument called an act of honour,

form of Act of or an act for honour as it is sometimes called,

gt prepared by a notary, which is a notarial cer-

otherwise Act

for Honour.  tificate, under the hand and seal of the notary,
declaring, that the bill, of which a copy is written
on the back, or prefixed to it, having been
protested for non-acceptance, a third person, or
the drawee, as the case may be, would accept
the Dbill, either for the whole or a part of the
amount, for the honour or on account of any
party to it; and it commonly concludes with some
general declaration, to the effect, that such party,
(and other proper persons,) are held responsible
for the amount, and for all costs, damages,
interest, &c.; and sometimes with the addition
of a few words to the effect, that the notary
accordingly grants that act of honour. It is
not necessary to have any attesting witness
to it.

The form of the act of honour, or act for honour,

varies considerably, according to the practice
which prevails in the offices of different notaries ;
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and, indeed, there is not any precise form of words Acceptance
which it is necessary to adhere to. It must be SupraFrotest
truly dated, on the day, on which the bill was

exhibited and the acceptor for honour undertook

to accept it.

By mercantile usage, the intended acceptor for
honour, personally, or through the medium of a
clerk or agent, (on the bill being exhibited either
by a notary or by his clerk,) declares his inten-
tion to accept it supra protest ; after which an
act of honour is prepared; in such a case, the
usage and practice as to the mode of presenting or
exhibiting the bill, and receiving the answer, is
precisely similar to the common case of the
presentment of a bill for acceptance®.

It is of no importance how short a time elapses
after the protest, before granting the act of honour.

The act of honour, or as it is sometimes called, Necessityof an
act for honour, is, by the law merchant, an in- ife?iiznﬁ:
dispensible ceremony, and it is, in fact, a kind ¢, gonour.
of notarial certificate, explaining the nature and
objects of the acceptance supra protest: a copy
is preserved of the act of honour, and of the bill,
in the protest book, or book of registry of the
notary, which is usually marked with the initials
of the person who presented or exhibited the bill,
as in the common case of the presentment, to the
drawee for acceptance. The protest is important

(1) See Chapter 3, p. 93, as to the Presentment of a Bill for
Acceptance, before the Protest is made.
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to the holder’s security, and should be kept by
him, the act of honour or a duplicate should be
kept by the acceptor supra protest, as he would
find it useful and necessary in an action brought
to enforce any remedy against any other party,
in respect of such acceptance. The acceptor for
honour pays the expense of the act of honour,
(or reimburses the holder for it,) and if he accept
for the whole amount, he also pays or reimburses
the expense of the protest.

After the act of honour has been prepared, or
simultaneously with it, the acceptor, or some
person authorised by him, writes upon the bill an
acceptance, which is commonly to the following
effect : < Accepted supra protest for the honour
of the drawer, (or C. D. the indorser). 1st of
October, 1838, 4. B.”; or if for part, “ Accepted
supra protest for £ sterling, being part of
the amount of this bill for the honour of the
drawer, (or of C. D. the indorser). 1st of
October, 1838, 4. B.”®

(1) It has been stated in one of the Treatises, that the Acceptor
Supra Protest must personally appear before a Notary, with witnesses,
and subscribe the acceptance with his own hand; at present, by the
custom of merchants, there is no foundation for that assertion, even if
it were always possible to act upon it ; and the bankers and merchants
of England do not in practice adopt a mode so useless and inconve-
nient. In very many instances, owing to the extended commerce
of this country, it is not possible for the intended Acceptor Supra

Profest to attend to it in person; as for example in the case of
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As a notarial act, the act of honour requires StampDutyon
a bs stamp®, and if there are several hills to be Seiriuing
copied on the act of honour, one stamp of 5s
may, and occasionally does include all of them,
if they can be conveniently written on the same
sheet, provided there are the same parties to
each, and they are accepted or paid supra protest
by the same person, at the same time, and for
the honour of the same party; but if not, it
should appear that the safe and usual course is to
take them on separate stamps. For every ad-
ditional sheet used beyond the first, a progressive
duty of 5s is necessary. It will be remarked,
that the stamp act does not impose an additional
duty, as in the case of deeds, conveyances, &c.
&c. upon any matter annexed to notarial acts ;
in fact, from the nature and variety of instru-
ments and papers annexed to, and authenticated
by them, an enactment imposing any such addi-
tional duty would in general be nugatory, and a

sickness, domestic affliction, absence from home, pressure of other
business, or where, as in the case of many of the foreign or other
houses established in different towns, there is not a principal or
partner upon the spot, and the business is entirely conducted by
clerks or agents, yet it is considered quite as competent for such a
person to do all that is needful for him, as to his giving an acceptance
Supra Protest through the intervention of clerks or agents, as it is
for a Drawee to return an answer on presentment, or to give a com-

mon acceptance through his clerks or agents, which is done every day.

(1) General Stamp Act 55th George III, c. 184,
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StampDuty on dead letter, as it would be impracticable, in most

Actof Honour.

Course to be
pursued when
the Drawee is
willing to ac-
cept for part.

cases, to comply with it.

As the stamp act imposes a distinct duty on
protests, and on notarial acts mnot otherwise
charged, it appears to prohibit the making the
act of honour on the fly sheet of the protest,
unless it has a stamp of 5s, in addition to the
ad valorem protest stamp®; and it is in general
made on a separate stamp, which seems to be the
regular and safest mode.

It occasionally happens that the drawee has
not sufficient funds of the drawer on hand to
provide for the payment of the full amount of
the bill, and is willing to accept for a part of the
amount only ; formerly in that case it was occa-

(1) General Stamp Act 55th Geo. ITI, c. 184. The following is a
copy of the opinion of Joserr Trimm, Esq. the Solicitor for Stamps
and Taxes, to the Author, as to an additional or separate Stamp being

requisite for the Act of Honour:
Stamps and Taxes, London,
19tk January, 1839.

Sir,—I have before me your letter of the 17th instant, with the
several forms of Protest and Act of Honour which were inclosed
therein, and referring to your letter of the 15th instant, requesting
my opinion as to the Stamp Duty chargeable on instruments of
these descriptions, I beg to state, that, after much consideration, I
have come to the conclusion that whether the Protest and Act of
Honour be written in the form of one instrument, or as distinct acts,
they are chargeable, each of them, with a separate and distinct Stamp
Duty, viz. the Protest with the ad valorem duty under that head, and
the Act of Honour as a ¢ notarial act, not otherwise charged’’ in the
Schedule of Stamp Duties annexed to the Act 55th George 3rd, c. 184.

I remain, Sir, your most obedient Servant,
J. TIMM,
R. Brooke, Esq. Solicitor for Stamps and Taxes.
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sionally stated in the protest, that the drawee Acceptance
declared that he accepted for part, and refused to Supra Protest.
accept for the remainder, and the protest then Course to be
concluded with protesting for want of acceptance f;:s;ingl;eiz
of the remainder, but the general opinion now is willing to ac-
that such a mode is irregular and objectionable ; ccpt for port.
and it is now considered that the proper and

regular course is to cause the bill to be abso-

lutely protested, and to state in the protest

that the drawee had refused to accept it, ac-

cording to the tenor of the bill; and then for

an act of honour to be prepared on a separate

or an additional stamp®, and granted by a

notary, certifying that the drawee would accept

the bill supra protest for part of the amount, for

the honour of the drawer ; and for an acceptance

supra protest for such part, to be made upon the

bill by the drawee. In practice this is the course

which is now generally adopted ; it is a safe one,

as avoiding any awkward point respecting the

stamp duty, and it is submitted that it is the

proper and regular one for the holder to pursue,

if he intends not to commit himself, and does not

choose to raise any question, whether by neglect-

ing to adopt it, he may discharge the drawer

and indorsers from their liability®.

(1) Vide Supra in this Chapter, p. 118, as to the requisite stamp ;
and the opinion of Joskrn Trmy, Esq. Solicitor for Stamps and

Taxes, upon that point.

(2) Vide Chap. 3, as to conditional, partial, or varying acceptances.
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Notice of Dis-  Whether a bill is accepted supra protest, for all,
honour, on o for a part of the amount, either by a third person,
Acceptance it
Supra Protest, OF DY the drawee, it is necessary that the holder
should give notice of the dishonour to the other
parties to the bill, with the same diligence, and in
the same manner, as is requisite, in any common
case, of the dishonour, and protest of a bill.
Protest neces- By mercantile usage a protest must always be
i‘:e::i’;’ 3 made, before any pers.on accepts, 0}' pays a bill
Payment, for SUpra protest ; and this ceremony is necessary,
Honour.  for the security of the person who se accepts or
pays; and in case of such an acceptance it is
also necessary, for the security of the holder to
present it when due to the drawee™, and to protest
it on non-payment.
In Vandewall and another ». Tyrrell®, the de-
fendant, who resided at Jamaica, drew four bills
. for £1500 on Willis and Co. in London, at nine
months after sight. The bills were duly accepted,
but were dishonoured, and noted for non-pay-
ment, at the time when they became due, which
was on the 30th of July. The plaintiffs paid the
bills for the honour of the defendant, the drawer,
and sent notice of it to the defendant, by the first

(1) Hoare v. Cazenove, 16 East, 391 : Vandewall and another v.
Tyrrell, before Lord Tenterden, C. J. Trinity Term, 8th George 1V,
1827, Moo. and Malk. 87. See Infra in this Chapter, as to the
exception and change made in some respects by the Act 2nd and 3rd
William IV, ¢.’98.

(2) Moo. and Malk. 87.
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foreign post, to Jamaica. No protest was made Acceptance

for non-payment, untili May in the following
year, when a protest was drawn up, and pur-
ported to have been made, before the payment
by the plaintiffs ; and an action for money paid,
having been brought by the plaintiffs against the
defendant, the drawer, it was decided by Lord
Tenterden, C. J. that such a payment could not
bind the defendant, or subject him to liability to
refund ; for that the custom of merchants clearly
was, that a formal protest for non-payment
should be made, before the payment supra pro-
test, for the honour of any party to the bill ; and
the plaintiff was accordingly nonsuited.

In Hoare v. Cazenove®, the defendant was
the acceptor supra protest, for the honour of the
first indorsers of a foreign bill, drawn payable
130 days after date, having been first duly
presented for acceptance, and refused, and pro-
tested for nom-acceptance; but when the bill
became due, it was not presented to the drawees
for payment, nor protested for non-payment ;
and the Court held, that the holder could not
recover against the defendant, and treated an
acceptance supra protest, as a conditional engage-
ment, which only rendered the acceptor liable, if
the bill was duly presented again to the drawee,
and (if refused) protested for non-payment ; and
Lord Ellenborough said, “ And indeed the reason

(1) 16 East, 391.

Supra Protest.
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Acceptance  Of the thing, as well as the strict law of the case,

Supra Protest. seems to render a second resort to the drawee
proper,when the unaccepted bill still remains with
the holder ; for effects often reach the drawee,
who has refused acceptance in the first instance,
out of which the bill may, and would be satisfied,
if presented to him again, when the period of
payment had arrived. And the drawer is enti-
tled to the chance of benefit, to arise from such
second demand, or, at any rate, to the benefit of
that evidence, which the protest affords, that the
demand has been made duly, without effect, as
far as such evidence may be available to him, for
purposes of ulterior resort.”

Time of Pre-  If a Dill drawn payable after date be accepted

sentment for  gyprq protest, it must be presented for payment

Payment when 8 .
to the original drawee on the day when it falls

payable after
date. due, calculated from the date®.
Time of Pre- 'L he presentment for payment of a bill drawn

sentment for - pavable after sight, should be made to the
Payment when = . . o

S et original drawee, on the day when, according to

sight. the acceptance supra protest, the bill falls due,

and not calculated from the day of presentment

for acceptance to, and dishonour by the drawee®.

But with respect to all bills, in which the drawers

(1) Hoare v. Cazenove, 16 Easi, 391 ; and from what fell from
Lord Tenterden, C. J. in Williams ». Germaine, 7 Barn. and Cress.
468, he also evidently appears to have taken it for granted, that the

presentment must be at the period above mentioned.

(2) Williams v. Germaine, 7 Barn. and Cress. 468.
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have expressed, that they are to be payable in any Acceptance
place other than the place of residence of the S'Pr Frotest:
drawees, and which have been refused acceptance
by the latter, it is considered that the necessity
of presenting them to the drawees for payment
is dispensed with, by the Act (though unskilfully
worded) of the 2nd and 3rd William 4th, c. 98;
which will be afterwards noticed in this chapter.

In Williams v. Germaine, the elder, and Same
v. Germaine, the younger®, a foreign bill was
drawn by Germaine, the younger, payable thirty
days after sight, and presented for acceptance
on the 12th of July, and protested for non-ac-
ceptance, and eight days afterwards, on the 20th

(1) 7 Barn. and Cress. 468. The Act 2nd and 3rd William IV,
¢. 98, which will be referred to afterwards in this Chapter, enacts,
that all Bills of Exchange wherein the Drawers shall have expressed
that the bills are to be payable in any place otkher than the place by
them therein mentioned to be the residence of the Drawees, ‘¢ and
which shall not on the presentment for acceptance thereof be ac-
cepted, shall or may be, without further presentment to the Drawee
or Drawees, protested for non-payment in the place in which such
Bills of Exchange shall have been by the Drawer or Drawers ex-
pressed to be payable.”” That Act is ambiguously worded ; but if a
bill be drawn in the form mentioned in it, payable in a place other
than the residence of the Drawee, and refused acceptance, and after-
wards protested for non-payment when due in such place, it is
submitted that there is not any occasion to aver (as was held necessary
in Williams v, Germaine) in the declaration against an Acceptor for
honour a presentment for payment to the Drawee, and a protest

for non-payment by him.
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of that month, it was accepted by Germaine, the
elder, for the honour of the drawer. On the 22nd
of August, when, according to the acceptance,
(and including the days of grace,) the bill became
due; it was presented for payment to the drawees,
and also to the acceptor for honour, and dis-
honoured and protested for non-payment ; after
a verdict in each case for the plaintiff, it was
objected on a motion to enter a nonsuit, that it
was incumbent on the plaintiff to prove a due pre-
sentment for payment to the drawees, and a protest
for non-payment by them before the acceptor for
honour could be called upon to pay, and that the
presentment to the drawees was not at the right
time, for that the bill being made payable at a
certain time after sight, was at maturity as against
the drawees on the 14th August, but was not
presented to them for payment until the 22nd ;
the Court held on argument in the former action
against the acceptor for honour, and in the latter
against the drawer, that the presentments for
payment were made at a proper time!”. On a
motion afterwards in arrest of judgment in each
case, on the ground that the declaration omitted
to aver a presentment for payment to the drawees,
and protest for non-payment, but only to the

(1) Lord Tenterden, C. J. in Williams ». Germaine, 7 Barn. and
Cress. p. 471, said, ¢ I think that sufficed ;’’ from which it may be
inferred that he did not mean to decide that it would not have been
valid if the presentment had been made on the 14th August.
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acceptor for honour, judgment was on argument
arrested, in consequence of that omission‘®.
It occasionally happens, that a bill drawn pay- Acceptance
able after sight, is accepted for honour some days Supra Frotest,
. 3 as from a prior
after being dishonoured and protested for non- 4,
acceptance, and the acceptor for honour declares,
that he will accept it supra protest, as from the
day when it was so dishonoured and protested,
and the act of honowr® and the acceptance supra
protest, mention that circumstance accordingly,
and the act of honour bears the true date on
which he made such declaration ; this mode of
accepting is considered convenient and regular,
and the accepiance in that case is to the following
effect : « Accepted supra protest, as from the
of last, for the honour of 4.B. the drawer, (or
C. D. the indorser,) Liverpool, the of
1838, E. F. & Co.;”® orif accepted for part only,
the acceptance must be worded accordingly.

(1) Williams ». Germaine, the elder, Same ». Germaine, the
younger, 7 Barn. and Cress. 468 and 477; and Lord Tenterden, C. J.
stated, ¢ Whatever is requisite to enable a person who has accepted
a bill for the honour of another, to call upon that person to repay
him, and to enable him to recover over against such person, may

also be reasonably held necessary to enable another party to recover
against such an Acceptor for honour.”’

(2) A Form is given in the Precedents.

(3) The foregoing Form of Acceptance is recommended, as being
the most free from doubt, but it is sufficient for the acceptance for
honour to be merely dated as of the true date of dishonour; and in

that case the period when it becomes due is computed from that datc.
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Acceptancefor ~ 'The acceptance supra protest is only in the
Honour condi- nature of « condition, and to render the acceptor
sonalonyand 1iable upon it, the bill must be duly presented for
the Acceptor pon 1t, yp
not lisble  payment to the drawee, whenever the presentment
;‘s";"riss::;fm is not dispensed with by the Act 2nd and 3rd
for Payment to VY illiam 4th, c. 98, and must be refused or not be
the Drawee, paid by him. In Williams ». Germaine®, Lord
and protested. onterden, C. J. said, It seems to me, there-
fore, that the same rule as to proof, which prevails
in the case of an acceptor for honour, in suing
a party for whose honour he accepts, must also
be observed, when the holder of a bill, sues the
person so accepting. The result, as it seems to
me, of the decision® to which I have alluded is,
that an acceptance for honour is to be considered,
not as absolutely such, but in the nature of a
conditional acceptance. It is equivalent to saying
to the holder of the bill, keep this bill ; don’t re-
turn it; and when the time arrives at which it
ought to be paid, if it be not paid by the party,
on whom it was originally drawn, come to me, and
you shall have the money.”
An acceptance supra protest is in effect only
a conditional engagement, and to render such
acceptance absolutely binding, the performance
of several acts, as conditions precedent are
essential. In order, therefore, to complete the
liability of the acceplor supra protest, the bill

(1) 7 Barn. and Cress. 477.

(2) Referring to Hoare v, Cazenove, 16 East, 391.
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must be duly presented for payment at the time Acceptancefor
it falls due, to the original drawee, notwithstand- Henour condi-
) = 2 tionalonly, and
ing his prior refusal ; because between the time ;.\ o.0ovo
of such refusal and the time when the bill would not liable
fall due, effects may have reached the drawee, f“‘]e?s:::efm
out of which he might, if the bill were presented :,rp ;ayment s
again, pay the bill ; and the drawer and other the Drawee,
parties are entitled to the chance of the benefit, 24 protested:
to arise from such second demand, or at any rate

to the benefit of that evidence which the protest

affords, that the demand had been made duly

without effect, as far as such evidence may be

available to him for the purposes of ulterior

resort”. If such second presentment be not

regularly made (ewxcept in the case presently

noticed, of a bill made payable at a place not

being the residence of the drawee,) the drawer

and indorsers may be discharged of liability, and

the acceptor supra protest would have no re-

course against them if he paid the bill, and
consequently he also would be discharged for

want of such protest®.

The Act 1st and 2nd George 4th, c. 78, before general
mentioned®, uses the words, if “any person” shall wording of the
accept, and is not confined to drawees, so that it gzzzzax’znd
should appear, that it extends to acceptors for c. 7s.
honour, but there does not yet seem to have

(1) Per Lord Ellenborough, in Hoare ». Cazenove, 16 East, 391.
(2) Chitty on Bills, 9th edition, p. 347 and 348.
(3) Supra, Chap. 8, p. 92.



Acceptance
Supra Protest.

Acceptance
Supra Protest
specially
worded.

128 ACCEPTANCE [Chap. 4.]

been a case, before any of the Courts, upon an
acceptance supra protest, where such an acceptor
has qualified his acceptance, by making it payable
at a banker’s house, or other place only, and not
otherwise, or elsewhere, within the act.

Where a foreign bill was drawn at sixty days
after sight, upon a house at Liverpool, and in the
body expressed to be payable in London, which
the drawees on the 30th of August, 1825, refused
to accept, it was then accepted by a house in
London, for the honour of the payee, adding in
that acceptance, that it would be paid for the
payee’s account, “if regularly protested and
refused when due.” The bill became due on
the 1st of November, (computing the sixty days
and the three days of grace from and exclusive
of the 30th of August, on which it had been
refused acceptance”,) and was then presented
for payment, by the plaintiffs, the holders, to
the drawees’ house at Liverpool, (they had
not any establishment, or place of business

(1) The bill was protested for non-acceptance on the 30th of
August, and the 63 days were reckoned from and exclusive of that

day, as follows, viz —

R AMEEEE. oicvele aiond Vo Nl ofere e o et 5 SO S GMUTLVRAN
Septembery . d.p/s. b L srptisl, PRS0 - A
OBLONET: (%7 oo crerers- sle to oo orapeie < o o SYRAENE

60

Three days of grace, viz. 30th and 31st October, and
1st November, on which day it was presented for
payment 20 PR T N E et . S0 (Sidayy

63
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in London,) and on its being refused payment, Acceptance
it was again presented for payment to the de- Supra Frotest.
fendants, the acceptors for honour, in London,
on the 3rd of November, when the latter refused
to pay it, on the ground, that it had not been
presented to them for payment, on the Ist of
November, the day when it became due, and
that it ought to have been protested for non-pay-
ment, in London. At the trial before Lord
Tenterden, C.J. after hearing several witnesses,
notaries as well as merchants, on the subject of
usage, he summed up in favour of the plaintiffs,
and held that the presentment in Liverpool was
regular and proper, and a verdict was found ac-
cordingly for the plaintiffs; and on a motion
afterwards for a new trial, the Court after argu-
ment, held that the bill had been properly pre-
sented, and that the verdict was correct. It
will of course be observed, that the case turned in
a considerable degree upon the peculiar wording
of the acceptance.

By the Act 2nd and 3rd William 4th, e. 98, Act 20d & 3ra
(passed in 1832,) it is enacted, that ¢ from William IV,
and after the passing of this act, all bills of ” o
exchange, wherein the drawer or drawers thereof
shall have expressed-that such bills of exchange Bills expressed
are to be payable in any place other than the ' be payable

: 0 ) in any place
place by him or them therein mentioned, to be .. man the

the residence of the drawee or drawees thereof, residence of
the Drawee, if

(1) Mitchell and another v. Baring and others, 10 Barn. and Cress. 4.
S
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not accepted, and which shall not, on the presentment for

may be pro-  aeceptance thereof, be accepted, shall or may

tested for non. g

payment when P€; Without further presentment to the drawee

dueinthat or drawees, protested for non-payment in the

Pebor. place in which such bills of exchange shall have
been by the drawer or drawers expressed to be
payable, unless the amount owing upon such
bills of exchange shall have been paid to the
holder or holders thereof on the day on which
such bills of exchange would have become pay-
able had the same been duly accepted.” The
object of the legislature in passing it is not
very clear, because the drawer and indorsers are
liable to be sued immediately after a bill has been
dishonoured on non-acceptance®: the act fol-
lowed not long after the before-mentioned decision
in Mitchell and another ». Baring and others,
which, as it cast a doubt upon the validity of the

(1) Ballinghalls ». Gloster, 3 East, 482, and Bright v. Purrier, 3
Burrows, 1687, cited in it by Lord Ellenborough, C. J.; Macartney
v. Barrow, E. 6th George II, B. R. cited in Starey v. Barns, 7 East,
436 ; Allan v. Mawson, 4 Camp. 115 ; Cheek v. Roper, 5 Espinasse’s
Rep. 175; Dunn and another ». O’Keeffe, (in error,) 5 Maule and
Sel. 282; Milford v. Mayer, Hilary Term, 19th George I1I, 1 Douglas
Rep. 55; Bayley on Bills, 5th edition, 331. See also Selwyn’s Ni.
Pri. 9th edition, 339. The Holder of a Bill of Exchange has, on
non-acceptance, an immediate right of action against the Drawer, and
does not acquire a fresh right of action on the non-payment; the
Statute of Limitations, therefore, runs against him from the former
period. Whitehead and others, Assignees of Benbow v. Walker, 9
Mee. and Wels. Ex, 506.
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previous practice, which had prevailed in Liondon,
as to the place of presentment, was considered to
require the interference of the legislature.

The Act 2nd and 3rd William 4th, c. 98, 1S Payment
strangely and unskilfully worded, and it is an Supra Protest.
undecided point whether since the passing of it, Effect of the
a third person will be safe, in paying a bill for %;iiliQ:xi f‘VM
the honour of the drawer or indorser, if expressed , g5
in the body to be payable in a place other than
the drawee's residence, and which has been
refused acceptance, unless it has been first pro-
tested in that place for non-payment®; the
point, which is an important one, does not at

(1) Some years after this Act had been passed, a Foreign Bill,
expressed in the body of it to be payable in London, drawn upon a
house in Liverpool, was presented there, but was refused acceptance,
and protested there for non-acceptance ; and at maturity was pre-
sented for payment at Liverpool, and also protested there for
non-payment : a third person was desirous to pay the bill supra
protest, for the honour of an Indorser, and a case being laid before
Mr. TomrinsoN, of the Northern Circuit, to advise upon that
person’s safety in paying it supra protest, Mr. ToOMLINSON gave the
following opinion :—

(cory.)

‘1 think that the statute applies to all cases where presentment
for payment, and protest for non-payment, are necessary; and that
it makes it imperative to protest the bill in the place where it is made
payable by the Drawer, and does not give the Holder the supposed
option. The recital expresses that the statute was passed to remove
the doubts as to the place where it was requisite to protest bills for
non-payment ; these doubts stood upon the case of Mitchell v. Baring,
Moo. and Mal, 381, and 10 Barn. and Cress. 4. It seemed to be the
result of that case that the Holder had the option. The statute does
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c. 98.
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present appear to have come before any of the
Courts.

If in the body of the bill, the drawer have
made it payable, in any place, other than the place
mentioned in it, as the residence of the drawee,
and if it be refused acceptance, but accepted for
honour, this act appears to dispense with any
presentment for payment to the drawee, but it
does not dispense with a protest for non-payment.

not in terms give any option, and being intended to settle what was
requisite to be done, I think it intended to take away the option, and
make protest at the place indicated essential. The expressions ** shall
or may be”’ were certainly not happily chosen for settling a doubt.
Following out the object which the legislature had in view, I apply
the word ‘shall” to the place of protest, and ‘ may’’ to the words
¢ without further presentment,”” so as to leave the party at liberty to
present if he can, or if not, to make the attempt to present, but to
make it necessary to have the bill at the place where made payable,
50 that there may be no uncertainty as to where it is necessary to
remit funds to meet it. I think, therefore, that this bill has not been
legally protested for non-payment ; and, therefore, that Messrs. A.. B.
and Co. cannot safely pay it for the honour of the Indorser, so as to
retain their remedy against him and the previous parties. There
certainly appears to be an inconsistency in this conclusion, inasmuch
as these parties will be liable upon the protest for non-acceptance, if
regular, as there was no acceptance supra profest imposing upon the
Holders the necessity of any further formalities against them : but
all text writers* are so distinct in stating the necessity of a regular
protest for non-payment, as a necessary preliminary to a payment for
honour, without making any distinction whether or not the bill has
been previously accepted supra protfest, or otherwise, that I do not
think it prudent for persons in the situation of Messrs. A. B. and Co.
to risk the question.  T. TOMLINSON.

‘¢ Temple, 22nd Nov. 1841.”

* See Forbes on Bills, 149; cited in 9th edition of Chitty on Bills, 346; and

Chitty, 508. The case cited in the note there of Vandewall v. Tyrrell, M. and
M 87, is not in point here, as that was the case of an accepted bill.
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But as this act applies only to bills made pay- Payment
able at a place other than the residence of the Supra Protest
drawee, it should seem that in the case of a bill Effect of the

. Act 2nd & 3rd
made payable at the same place as the residence .. 1y
of the drawee, a second presentment to the c.9s.
drawee, in order to charge an acceptor supra
protest, will still be necessary. Such present-
ment, when necessary, should, if the bill be
payable after date, be made upon the day when
the bill according to its date falls due. But if the
bill be payable after sight then the presentment
must be made at the expiration of the time when,
with the days of grace, the acceptance supra pro-
test would fall due, calculating not from the date of
the bill, but from the day of the acceptance, and
without regard to the time of the presentment
to the drawee for acceptance, or his refusal to
accept®™. It will be seen, however, that bills of the
description mentioned in the above statute, are
to be treated as due on the day on which they
would have become payable had they been duly
accepted, without any distinction, as to whether
payable after date, or after sight®.

Besides this presentment for payment to the
original drawee, (when not dispensed with under
the Act 2nd and 3rd William 4th, c. 98,) there
must be also a formal protest stating such pre-
sentment, and the neglect or refusal of the
original drawee to pay, and such presentment

(1) Chitty on Bills, 9th edition, p. 349, 350, and 351.
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Payment ~ and protest, must be alleged in the declaration
Supra Protest. qainst the acceptor supra protest, or the judg-
ment will be arrested®.
It is also requisite that after presentment to
the drawee, and protest for non-payment by him,
a presentment should be made in due time to
the acceptor supra protest, or he will be dis-
charged from liability. It would, when he lives
at a different place from the original drawee, be
impracticable to make such presentment, and
require lhim to pay supra protest, according to
his acceptance, on the same day as that on which
the presentment for payment to the original
drawee is made; and therefore® the Act 6th and
7th William 4th, c. 58, entitled “ An Act for
declaring the law as to the day on which it is
requisite to present for payment to the Acceptors
or Acceptor Supra Protest for Honour, or to the
Referees or Referee in case of need, Bills of
Exchange, which had been dishonoured,” was
passed to remedy that inconvenience.
Act6th & 7t The Act 6th and 7th William 4th, c. 58,
Wi;gam IV, (passed in 1836) which will be more particularly
e noticed in a subsequent chapter®, enacts, that
Presentment it shall not be necessary to present bills of ex-
to Acceptors ol ange to acceptors for honour, or to referees in

for Honour, or

Referees in =
case of need. (1) Williams ». Germaine, 7 Barn. and Cress. 468; Chitty on Bills,
9th edition, p. 351.

(2) Chitty on Bills, 9th edition, p. 351.

(3) Vide Infra, Chapter 5.
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case of need, until the day following the day on Payment
which the bill shall become due, and if the place Supra Frotest.
of address on such bills of such acceptors for

honour, or of such referees, shall be in any city,

town, or place, other than that where such bill

shall be therein made payable, then it shall not

be necessary to forward such bill for presentment

for payment to such acceptor or acceptors for

honour, or referee or referees, until the day

following that on which such bill shall become

due® ; and if the day following that on which it

becomes due shall be Sunday, Good Friday, Sunday, Good
Christmas day, or a day of solemn fast or thanks- Fridey, &e. &c.
giving, then it shall not be necessary that it

should be presented for payment, or forwarded

to them until the day following®.

‘When a bill accepted for honour becomes due, A Bill ac-
and has been presented to the drawee and refused ;iii:‘:tszi”;
or neglected to be paid, it is then protested for . pmtésted
non-payment®, and an act of honour is made, for Non-pay-
and the acceplor for honour pays it, or such part - v
of it as he accepted for; but if he should not pay
it, or such part of it, then another protest is made,
stating the non-payment by him®.

(1) Sec. 1, 6th and 7th William IV, c. 58; vide Infra, Chapter
5, and Appendix.

(2) Sec. 2; vide Infra, Chapter 5, and Appendix.

(3) See also Vandewall and another v. Tyrrell, Moody and Mal. 87.
See also Supra, in this Chapter, p. 120 and 121.

(4) Quere, whether there is anything in the general Stamp Act, to
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In many cases, although no person chooses to
accept the bill supra protest, yet when it becomes
due, either the drawee, or some third person is
willing to pay it either in whole or in part for
the honour of a party to it; in that case the bill
must be presented or exhibited to the drawee
(except when dispensed with by the Act 2nd
and 3rd William 4th, c¢. 98, before noticed)
when due, and protested for non-payment, and
an act of honour granted, in the same manner as
has been already explained with respect to ac-
ceptances supra protest, the mode of proceeding
in the two cases being the same, and such person
then pays the bill, or a part of it, as the case
may be, which payment is called a payment
supra protest : it has been before remarked that
no person can safely accept or pay a bill for
honour, until after a protest for non-acceptance
or non-payment, as the case may be®; and a
protest for non-payment by the drawee, when it

prohibit the combining of both the presentment to the Drawee, and
to the Acceptor for honour, when they reside in the same place, on

one Protest Stamp ?

(1) Vide Supra, Chap. 4, p. 120 and 121. Payment by a Stranger
of an Acceptance at the Banker’s house at which it is accepted
payable, whereby he obtains possession of it for a collateral purpose of
his own, is pot a payment by the Acceptor, nor can there be a ¢ pay-
ment for the honour of an Indorser until default has been made by the
Drawee.””—Per Coltman, J. in Deacon ». Stoddart, 2 Mann. and
Grang. 321.
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becomes due, is, after an acceptance supra protest, Payment
equally necessary for the security of the holder, S'pa Protest
and of the acceptor supra protest®.
It sometimes happens that after a protest has
been made for non-payment by the drawee, either
he or some third person declares his intention to
pay the bill, in whole or in part, for the honour of
one of the parties to it, and cannot conveniently
wait until the act of honour can be prepared, but
pays the amount at once, and the act of honour
is drawn up immediately after such payment;
that course is considered by mercantile persons
as regular and unobjectionable; but without
offering any opinion upon the regularity or other-
wise of that course, it may be observed, that it
is clearly much better to adhere to the customary
mode in all cases, where time and opportunity
will admit of it.
It occasionally happens that after a part pay-
ment of a bill has been made by one person
supra protest, a further part, or the balance, is
paid by another person ; in that case another act
of honour must be made and granted for the
security of the latter.
On paying a bill supra protest, the person Form of
receiving the money gives a receipt upon it to Receirton

. Payment
the following effect :— Supra Protest.

(1) Hoare ». Cazenove, 16 East, 391 ; Vandewall and another v.

Tyrrell, Moody and Mal. 87; Williams v. Germaine, 7 Barn. and

Cress. 477.
T
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Payment “ London, 1st September, 1838.
Supra Protest.  « Received from Messrs. G. and Company,
£ sterling, the amount (or part of the

amount, as the case may be) of this bill, paid
by them supra protest, for the honour of 4. B.
the drawer, (or C. D. the indorser, as the case
may be.) E.F”
Protestsand  If an English promissory note payable here
(‘;cifr‘;:{i::’r‘;' should be paid for the honour of the maker or
Notesana  indorsers, a protest must be made, and an act of
Inland Bills.  honour granted”, and they are also necessary
in the case of inland bills- paid here for the

honour of the drawers or indorsers.

(1) The payment for honour of Promissory Notes is not common,

but the Author has met with instances of it.
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CHAP. V.

PRESENTMENT FOR PAYMENT.—DISHONOUR.—NOTING

AND PROTESTING OF BILLS OF EXCHANGE, AND

PROMISSORY NOTES, ON NON-PAYMENT.
By the law merchant it is necessary, that the Presentment
holder of a bill of exchange should cause it to be °f Bills and

\ Notes for pay-
presented to the drawee for payment, when it be- .
comes due, otherwise the holder will in general®,
be utterly deprived of all right, of resorting to
the drawer, and indorsers, and will not only lose
his remedy against them upon the bill, but also
upon the original debt, or demand, in respect of
which he received the bill. In like manner, the
holder of a promissory note will be deprived of
his remedy against the indorsers, if he neglect
to present it for payment when due. A bill of
exchange in which no time of payment is speci-
fied, as in the case of a bill payable on demand,
must be presented for payment within a reason-
able time after it has been received.
Even if the drawee or acceptor of a bill, or Notexcusedby

maker of a promissory note, should die, abscond, the Drawee's
or Acceptor’s

death,
absconding,

(1) Itdoes not form any part of the plan of this Treatise, to explain
bankruptcy,
what circumstances, or inevitable accidents, (as in Patience v. Townley, &e. &e.
2 Smith’s Rep. 224,) may furnish an excuse for the non-presentment
of a bill by the Holder, when due, or what matters may amount to a

waiver of the consequences of not presenting it.
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Presentment Or not be found, or should be bankrupt, or

for payment.  potoriously insolvent, it will not be any excuse
for neglecting®® to make due presentment, or
attempting to do so; and the mode of presenting
or making an attempt to present it for payment,
in the case of the death, absconding, absence,
insolvency, or bankruptcy of the drawee, ac-
ceptor, or maker, or of there being no such per-
son to be found, is similar to the mode to be
pursued respecting the presentment of bills of
exchange for acceptance in any of those special
cases, which has been fully explained in a former
chapter®, and to which the reader is referred, it
being considered as merely travelling over the
same ground to go again into detail on that
subject.

Presentmentof YV here the acceptor died before the bill be-

Bills accepted, came due, and he had previously accepted it

ﬁ:f;:ii;t " payable at a particular place, it was held that it

place. was sufficient in an action against the drawer, to
prove presentment at the specified place, and

(1) Bayley on Bills, 5th edition, p. 251 ; and Russel ». Langstaffe,
2 Dougl. 497, 515, there cited to show that Lord Mansfield had
frequently ruled, that Bankruptcy of the Drawer of a Note, or
Acceptor of a Bill, formed no excuse for neglecting it ; referred to
also in Bickerdike ». Bollman, 1 Term Rep. 408. See also (as to
Insolvency) the dictum of Lord Ellenborough, C. J. in Esdaile v.
Sowerby, 11 East, 117 ; Selwyn’s Ni. Pri. 10th edition, p. 357.

(2) Chap. 3, Supra, p. 69, 70, 94, and 95.
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that it was not necessary to show presentment
to the deceased’s representative®.

When the drawee has, by his acceptance,
expressed that a Dbill is to be payable at a
banker’s, it is the usage of the mercantile classes
in England to cause it to be presented there®;
though in general the acceptor remains liable to
pay the bill, even if the holder omits to present
it there.

It may be taken as a general rule, that, except
in the cases where an alteration has been made

Presentment
for payment.

e —

Acceptor of 2
Bill and Maker
of a Note in

in the law, respecting the liability of acceptors of yeneral remain

(1) Philpott v. Bryant, 3 Carr. and Payne, N.P. Rep. 244.

(2) Harris v. Packer, Berks Lent Assizes, 1833, before Parke, J.
(note) Tyrwhitt, Rep. 370; Assumpsit by Indorsee against the
Drawer of a Bill drawn at Newbury, May 28th, 1831, upon Messrs.
Tomkins and Gos—lin, Malt Factors, Upper Thames-street, London,
payable at three months after date, and by them accepted, payable at
Messrs. Ladbrokes and Co. Bankers; the declaration did not state
the acceptance at all, but stated that it was presented to the Drawees
for payment, and that they refused to pay. The proof was pre-
sentment at the Clearing House, to the Clerk of the London
Bankers named in the acceptance, held that as the declaration did
not state the acceptance, the presentment at the place fixed by the
Acceptors was sufficiently proved, and that the London Bankers
were agents to the Acceptors for that purpose. In Smith v. Thatcher,
4 Barn. and Ald. 200, which was an action by the Drawer against
the Acceptor of a Bill accepted payable at a Bankers, Abbott, C. J.
expressed himself in similar terms as to the agency of the Bankers.
See also Parks v. Edge, 1 Cromp. and Mee. 429; and vide Infra
in this Chapter.

liable notwith-
standing omis-
sion to present
it for payment.
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Presentment  bills by the Act 1st and 2nd George 4th, c. 78,
for payment.  and except in the few instances after mentioned
respecting promissory notes, the acceptor of a
bill, and the maker of a promissory note, remain
always liable, and cannot set up as a defence,
that no presentment of it had ever been made
for payment, before the commencement of an
action against him, at the suit of the holders®.
Promissory It has, however, been decided®, that if the
20:;:?;:3582;1 maker of a promissory note introduce words in
it to be payable the body of it, making it payable at a particular
ata particular place, (or in the language of Lord Ellenborough,
o C. J. in Sanderson v. Bowes®, ¢here words
restrictive of payment at the place named, are
incorporated in the original form of the instru-
ment, which alone creates the contract, and duty
of the party,”) and not in the nature of a mere

Memorandum note or memorandum, at the foot, or in the mar-
at thefoot of or
in the margin

of the Note. (1) Anderson ». Cleveland, Sittings Easter T. 1799, 1 Espinasse’s
Dig. 58 ; and per Gibbs, C.J. in Head and another ». Sewell, 1 Holt,
N.P.C. 363; and per Bailey, J. in Fenton ». Goundry, 13 East, 472.

(2) Sanderson ». Bowes, 14 East, 500 ; Dickenson ». Bowes, 16
East, 110 ; Bowes v. Howe, in the Exchequer Chamber (in error), 5
Taunt. 30 ; Roche » Campbell, 3 Camp. 247, against an Indorser;
also, per C. J. Gibbs, in Price . Mitchell, 4 Camp. 200 ; Emblin ».
Dartnell, 12 Mee. and Wels. 830. Vide Hardy v». Woodroofe, 2
Starkie, N.P. 319, where the maker of a note made it payable at
‘¢ Guildford,”” where he did not reside, held sufficient to present it at

two banking houses there.

(3) 14 East, 507.
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gin, the promissory note must be presented at
that particular place, in order to give the holder
a right of action, against either the malker or in-
dorsers® ; and the doctrine has been even carried
further by Lord Ellenborough, C. J.®, who in an
action on a printed promissory note in the usual
form, but with the words, ¢ at Barclay, Tritton
and Co.” printed also at the bottom of it, held,
that it was “necessary to prove a special pre-
sentment, since the stipulation for payment at a
particular place being printed, was to be con-
sidered as part of the note, having been made at
the same time.” But if the words referring to the
place of payment are a mere memorandum,
written at the foot®, or in the margin of the note,
it is not necessary for the holder to allege in the
declaration, or to prove the presentment for
payment at any particular specified place®®.

(1) 14 East, 500.
(2) Trecothick v. Edwin, 1 Starkie, N.P. Rep. 468.
(3) In Hodge ». Fillis, 3 Camp. 463, which was an action upon

a Bill of Exchange with a similar memorandum at foot, and accepted
payable at a London Banker’s an averment of presentment for pay-
ment in London was held by Lord Ellenborough, C. J. to be material,
in an action against the Acceptor. But at that time the law was very

unsettled with respect to the liability of Acceptors.

(4) Saunderson v. Judge, 2 Henry Black. 509 ; per Bayley, J. in
commenting upon Wild ». Rennard, 1 Camp. 425; in Sanderson .
Bowes, 14 East, 501 ; Price v. Mitchell, 4 Camp. 200; Richards v.
Lord Milsingtown, Holt, Ni. Pri. C. 364 ; Exon v. Russell, 4 M. and
Sel. 505; (Sed vide Pannell . Woodroffe, H. T. 1818, cor. Abbott, J.
2 Starkie, N. P. 319;) Williams ». Waring, 10 Barn. and Cress. 2.

Presentment
for payment.
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There have been many conflicting decisions of
the superior Courts at Westminster, upon the
point whether in the case of a bill made payable
by the acceptance at a particular place, as for
example, at a London banker’s, the acceptance
was so far qualified as to render it necessary for
the holder to present it for payment at that place
when due, and to allege and prove such a pre-
sentment there, in order to entitle himself to
maintain an action at law, against the acceptor.

The point was at length set at rest, after a full
argument, and after hearing the sentiments of
the Judges who differed in opinion, by the House
of Lords™; and it was then decided, that if a
bill be by the acceptance, made payable in the
following manner, viz.  Accepted, payable at Sir
John Perring’s and Co. bankers, London,” it be-
came a qualified acceptance, and the declaration
i an action on the bill by the indorsee against
the acceptor, must allege that it was presented
at that place, and such allegation must be proved;
and Mr. Justice Bayley, in delivering his opinion
in the case, said, “the effect of such an accept-
ance is this, that to entitle the holder to sue the
drawer or indorser, it casts an obligation upon
him to present the bill at Sir John Perring and
Co.’s for payment, and to aver in his declaration
that the same was so presented.”

This decision heing considered to be productive

(1) Rowe ». Young, (in the House of Lords,) 2 Bro. and Bing. 165.
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of inconvenience, the Act 1st and 2nd George the case of
4th, c. 78, was passed on the subject of the Teeified

. . Acceptances
Liability of acceptors of bills, and section the st i1 the act
enacts, “That from and after the 1st day of 1stand 2nd
August now next ensuing, (1821,) if any person Ge°rge -
shall accept a bill of exchange, payable at the
house of a banker or other place, without further
expression in his acceptance, such acceptance
shall be deemed and taken to be to all intents
and purposes a general acceptance of such bill;
but if the acceptor shall in his acceptance express
that he accepts the bill payable at a banker’s
house, or other place only, and not otherwise or
elsewhere, such acceptance shall be deemed and
taken to be to all intents and purposes a qualified
acceptance of such bill, and the acceptor shall
not be liable to pay the said bill, except in de-
fault of payment, when such payment shall have
been first duly demanded at such banker’s house
or other place.”"

(1) In La Science parfaite des Notaires, par De Ferriere, tome 2,
p- 145, is the following passage, for which 1’Ordonnance de 1673,
pour le Commerce, article 2, titre 5, is cited as an authority :—

‘“ Toutes les Lettres de Change doivant étre acceptées par écrit
purement & simplement ; toutes autres acceptations sous condition
passent pour refus, & les lettres peuvent étre valablement Protestées.”’

Quere. Supposing that still to be the law of France, how far may
the Act lst and 2nd George 4th, c. 78, affect or interfere with
French bills accepted in England, payable at a particular place, with

the qualification mentioned in that act ?
v
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If the acceptance do not contain words adapted
to the act, or at least other words to the same
effect, it will merely be considered as a general
acceptance, consequently, since the passing of
it, as far as respects the acceptor, he will still
remain liable after giving a general acceptance,
even if the bill should not be regularly pre-
sented for payment when due; but he will be
discharged from liability after giving a qualified
acceptance, unless the bill is regularly presented
for payment when due, at the particular place
mentioned in the acceptance, in case the money
should be lost in consequence of the delay or
omission to make such presentment : and after
giving a qualified acceptance, though a present-
ment must be made at the place indicated,
before the commencement of any action against
the acceptor, it appears very doubtful whether the
act meant to discharge him from his liability
under such a qualified acceptance, if he should
sustain no loss or injury from the omission or
delay to present the bill there, on the day when
it became due™.

And it has been decided, that where a bill has
been accepted payable at a particular place, but
not according to the act, as where the acceptance
stated it to be payable at a London banker’s, but
did not make it payable there only®, the acceptor

(1) Vide Rhodes v. Gent, 5 Barn. and Ald. 244.
(2) Vide Halstead v, Skelton, 5 Adol. and El. N. S, 86.
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is not discharged by the omission to present the
bill for payment, the acceptance being in law a
general acceptance”; and where the acceptance
is general for payment at a bankers or other
place, ¢ the acceptor may be called on elsewhere,
as well as at the place indicated. But though
the legislature has provided that the acceptor
may be called on elsewhere, it has not made it
compulsory on the holder to go elsewhere.”®
And even if the bill should be drawn, expressing
in the body of it that it was to be payable in
London, averment and proof of presentment for
payment in London, are not necessary in an
action against a general acceptor®.

The act, however, does not mention promis-
sory notes, and it does not make any alteration
in the position or liability of the drawer or in-
dorsers of a bill, and to charge them the present-
ment for payment must be made, at the place

(1) Turner v. Hayden, 4 Barn. and Cress. 1: in this case the
Banker failed three weeks after the bill became due, having had in
his hands during all that time a balance in the Acceptor’s favour

exceeding the amount of the bill.

(2) Per Best, C. J. in De Bergareche v. Pillin, 3 Bing. R. 477 :
¢ Presentation to the Acceptor in person has been dispensed with by
his pointing out the Bankers as the place at which payment of the
bill might be obtained,”” per Burrough, J. ibid.

(3) Selby v». Eden, 3 Bing. 611. See also since the Act, Lyon v.
Walls, 9 Bing. R. 660, as to the mode of pleading a qualified Ac-

ceptance in an action against the Acceptor.

Presentment
for payment.

The Act does
not affect Pro-
missory Notes,
or the liability
of the Drawer

or Indorsers of

Bills.
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mentioned in the acceptance. It has been de-
cided in a case in the Court of Exchequer
Chamber, that where a bill was drawn at Liver-
pool, upon a drawee of that town, expressed in
the body of it to be payable in London, four
months after date, and the drawee accepted it
without any qunalifying words within the act,
payable at a bankers in London, in an action by
the indorsee, against the drawer, presentment to
the acceptor at that place, must be proved®, and
in delivering judgment, Tindal, C. J. stated, “no
doubt appears to have existed® but that a pre-
sentment at the place specially designated in the
acceptance, was necessary, in order to make the
drawer liable, upon the dishonour of the bill by
the acceptor;” and he also said, “ but it appears
to us that the statute neither intended to alter,
nor has it in any manner altered, the liability of
drawers of bills of exchange, but that it is con-
fined in its operation to the case of acceptors
alone; and he afterwards added, “Again, the
enactment comprehends in terms the case of ac-
ceptors, and acceptors only, and is silent alto-

(1) Gibb », Mather and others, in the Exchequer Chamber, 8
Bing. 215; and 2 Cromp. and Jer. 254, S. C. See also what fell from
Mr. Justice Bayley, in Rowe v. Young, (in the House of Lords) 2
Bro. and Bing. 231, as to the necessary averment and proof in suing

the Drawer or Indorser.

(2) Meaning prior to the decision in Rowe v, Young, 2 Bro. and
Bing, 165.



[Chap. 5.] FOR PAYMENT. 149

gether upon the subject of the liability of drawers Presentment

and indorsers.” for payment.
In that case the bill was drawn expressed in the

body of it, to be payable in London: however, in

a subsequent case, Parks v. Iidge®, upon a bill

not so expressed, (but it does not appear that the

drawee resided out of London, where the bill was

drawn) where the declaration was by the indorsee

against the indorser, upon a bill of exchange,

payable after date, and accepted by the drawee,

payable at a particular place in London, ¢ Ac-

cepted payable at 8, Cloak-lane, Cheapside,”

the Court of Exchequer decided, that it is not

necessary, to allege a special acceptance at a

particular place, or a presentment when due at

such place; and that it is sufficient to state a

general presentment to the drawee, without

stating any acceptance, and to prove the pre-

sentment, at the particular place pointed out by

the acceptance®.

(1) 1 Crom. and Mee. 429.

(2) Parks v. Edge, 1 Crom. and Mee. 429. See also Hawkey 2.
Borwick, 4 Bing. 135, and De Bergareche v. Pillin, 3 Bing. 476, in
which cases the Acceptors made the bills payable at a London
Banker’s, or at some other specified place; and it does not appear,
that in any of those cases the Acceptors resided out of London ; also,
Harris and another v. Packer, before Parke, J. Berks Lent Assizes,
1833, (note) 3 Tyrwhitt, R. 370, in which the Drawer resided at
Newbury, but the Drawees lived in London, and accepted the bill

payable at a London Banker’s. In all those cases the Defendants
were Drawers or Indorsers.
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In an action against a drawer or an indorser
of a bill, accepted payable at a London banker’s,

in the Accept. 1t has been decided that it is sufficient to aver and

ance.

prove presentment for payment at the banker’s,
and that it is not necessary to aver a present-
ment to the acceptor in person”’; and it has been
held at Nisi Prius, by Mr. Justice Parke, (since
the Statute of 1st and 2nd George 4th, c. 78,)
where a bill payable after date was accepted for
payment at a London banker’s, and the declara-
tion did not state the acceptance at all, that proof
of presentment at the place named in the accept-
ance was sufficient to charge the drawer®.
Where 4, the drawee of a bill, accepted it
payable at a particular place, as ¢ payable at
Messrs. C. and Co.’s, bankers, London,” but
not introducing any restrictive words, according
to the Act 1st and 2nd George 4th, c. 78, such
bill may, in an action by the indorsee against
A4, the acceptor, be declared upon, as made
payable at that place, although, since that act,
such an acceptance amounts to a general accept-
ance. By such an acceptance he undertakes to
pay it at maturity, when presented either at that

(1) De Bergareche v. Pillin, 3 Bing. R. 477 ; Hawkey v. Borwick,
4 Bing. R. 135; and see Bush v. Kinnear, 6 Maule and Sel. 210 ;
and per Lord Ellenborough, C. J. in Brown v. M‘Dermott, M.
Term, 1805, 5 Esp. 265.

(2) Harris v. Packer, Berks Lent Assizes, 1833, before Parke, J.
(note) 3 Tyrwhitt, R. 370.
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place or to himself. The declaration did not aver Presentment
any presentment at the house of the banlker, for payment:
but it was held that the omission did not make
the declaration bad, no presentment there being
necessary as against the acceptor”; and Tindal,
C.J. stated, «If he accepts, payable at a banker’s,
he undertakes, since the statute, to pay the bill
at maturity, when presented for payment either
to himself or at the banker’s.”®
Where the declaration by the indorsee against
the drawer of a bill stated it to have been
accepted, payable at a banker’s in London, and
averred a presentment there to the acceptor,
held, no variance, as whether the acceptor was
there or not, he was bound to be prepared to
pay the bill there®.
It has been held by Lord Ellenborough, C. J. Presentment

in an action against the acceptor, and alsog”‘km";’k B
anker' s

Clearing

House.
(1) Skelton ». Halstead, 2 Dowl. P.C. N.S. 69. Halstead v.

Skelton, (in Exchequer Chamber in error, from Q.B.) 5 Adol. and
EIllL. N.S. 86.

(2) Ibid, 93.

(3) Wilmot v. Williams, 8 Scott, N.S. (C.P.) 713. Where the
bill was accepted, payable at the banking house of the Plaintiffs, who
being Bankers, and also the Holders of it, on the day of its falling
due, on examination of the Acceptor’s account, found that they had
no assets, and by letter to the Defendant the Indorser, informed him,
that the aceeptance of J. C. due that day, was unpaid, and requested
his immediate attention to it; held that no presentment of the bill
to the Acceptor was necessary, and that the notice of dishonour was
suflicient—Bailey v. Porter, 14 Mee. and Wels. (Ex.) 44.
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Presentment  Subsequently by Mr. Justice Parke, in an action
for payment.  goainst the drawer, that a presentment of a bill
accepted payable at a London banker’s, to their
clerk at the clearing house, was a good present-
ment at that banker’s, who must be considered as
the agents of the acceptors for that purpose'’.
If the Ac- If the place of business or the residence of the
‘]’;’:’::::r acceptor, (or of the drawee if not accepted, as the
Place of Busi. C@se may be,) or the house, or place where the bill
ness or Re-  is made payable by the acceptance, be shut up, the
i’{‘izzeofr the hill must be taken there, and an attempt made to
placenamed  Present it for payment; and if the door be found
in the Accept- locked or fastened, and no person there to give an
z’l"“ beshut o nswer, the billisconsidered as dishonoured ; how-
ever,if there be any neighbour or person on the spot
likely to afford information, inquiries are some-
times made of him respecting the party whose place
is so shut up, but if made, they seem generally
considered as in the nature of acts of courtesy,
or abundant caution, not as being necessary.
In an action by the indorsee against the drawer
of a bill, accepted by one Townsend, payable at
No. 15, Godliman-street, Doctors Commons, it
was proved that the house No. 15, Godliman-
street, Doctors Commons, at which the bill was
made payable by the acceptance, was shut up,
and that the bill was taken there by a notary’s

(1) Reynolds . Chettle, 2 Camp. Ni. Pri. 596 ; Harris and another
v. Packer, Berks Lent Assizes, 1833, before Parke, J. (note) 3 Tyr-
whitt, R. 370.
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clerk, and on his so taking it there and finding Presentment
the door of the house shut, he attempted to pre- for payment.
sent it by knocking or ringing at the door, and
no person was found within to give an answer, it
was decided that it was a sufficient presentment®.

Where a bill was drawn upon a man named Presentment
Perry, directed to ¢« Mr. Peter Perry, No. 6, ?;;i};:ti’;af;
Budge-row, Watling-street,” and accepted bY te face of the
him, and on its being taken to No. 6, Budge- Bill as the
row, where the defendant had resided, for the “¢ccPtor’s
purpose of presenting it for payment, the house
was found to be shut up, and the acceptor could
not, on inquiry, be heard of in the neighbourhood,
it was decided in an action by the indorsee against
the drawers, that the bill was dishonoured®; and
that an averment in the declaration, that the
bill, when due, was presented and shown to
Peter Perry for payment, was supported by proof
that the holder went to No. 6, Budge-row, to
present it, but found the house shut up and no
one there: and notice may be given to the
drawers on the day of such dishonour, as in
the case of an actual refusal to pay®. And
also, where in an action against the drawer of

residence.

(1) Wilkins v. Jadis, 2 Barn. and Adol. 188. See also Philpott v.
Bryant, 3 Carrington and Payne, p. 244, before Parke, J.

(2) Hine v. Allely and another, 1 Nev. and Man. K. B. 1833,
p. 433, and 4 Barn. and Adol. 624. Vide also Buxton ». Jones, 1
Mann. and Grang. 83.

(3) Hine v. Allely, 4 Barn. and Adol. 624.
W
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a bill, accepted by one Hardy, the drawee, it
was presented at the house mentioned on the face
of it, as the drawee’s place of residence, and a
person, apparently a stranger, who came to the
door, answered that Mr. Hardy had become
bankrupt, and had removed into another quarter
of the town, it was held to be a sufficient
presentment®.

A bill was drawn, addressed to the drawee by
the description of ¢ Mr. Frederick Epworth,
No. 38, Nunto-street, Baalzephon-street, Ber-
mondsey,” and was accepted generally; held
in an action against an indorser that the ac-
ceptor thereby adopted the description of his
residence as stated at the foot of the bill, and
that a presentment there for payment after he
had removed was sufficient: and per Tindal,
C.J. «If he chose to remove from the house
pointed out by the bill as his place of re-
sidence, he was bound to leave sufficient funds
on the premises.”®

By mercantile usage, the presentment for
payment of a bill of exchange or promissory
note, unless, as before mentioned, the bill is
accepted payable, or the note is made payable
at another place, ought to be made to the ac-
ceptor, or if not accepted, to the drawee in person,

(1) Barclay v. Bayley, 2 Camp. Ni. Pri. C. 527.

(2) Buxton v. Jones, 1 Mann. and Grang. 86.
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or at the counting house or place of business of Presentment
the acceptor or drawee of the bill, or maker of o s
the note, or if he have not any known place of
business, then at his residence; and although

his place of business may be shut up, it is If place of
customary to take the bill or note there, in order ::Z‘t“zzs 2
to attempt to present it for payment, and the

bill is sometimes also presented at his resi-

dence, or last known place of residence, if not
distant: it is not, however, considered necessary,

to make such presentment for payment also at

his residence, or last residence, though it is oc-
casionally done, and it seems to be then done

rather out of abundant caution, or from motives

of courtesy, than as being essential ; the count-

ing house, or other place of carrying on his trade

or occupation, being the natural and usual place

of paying money, and transacting his business ;

and of course, whenever the drawees or acceptors

of a bill, or the makers of a note, constitute a

firm, the above remarks will apply with addi-

tional force.

If, on making an attempt, to present it for stating in the
payment, the place of business or residence of :;‘:t]gs:a:fegs
the acceptor, or of the drawee if not accepted, or e g 447
the place at which it is accepted payable, be ness was shut
shut up, and no person be within, to give an :fl’]“;‘z:’:tl;“'
answer, it is customary and proper to state that ,; can anewer.
fact in the protest, if the bill should be after-
wards protested ; and sometimes in case of the
drawee’s or acceptor’s bankruptcy, or insolvency,
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Presentment  that fact is also stated in it, because it may tend
for payment. o account for the former circumstance.

The observations before made, and the rules

explained in another place®, respecting the mode

Death, of presenting, or attempting to present a bill for

absconding, acceptance, in case of the death, absconding, or

:E:e]’;z;v&;:’:fabsence of the drawee of a bill, or if no such

Acceptor of a Person can be found, will equally apply to the

Bill, or Maker presenting, or endeavouring to present a bill or
of a Note.

note for payment, whenever on its becoming due,
any such peculiar events or circumstances occur,
with respect to the drawee, or acceptor of the bill,
or maker of the note, or the persons at whose
house or place of business the Dbill or note has
been accepted or made payable. In an action
on a bill at six months’ date, drawn by the de-
fendant on his father, John Bryant, and accepted
by him, payable at No. 18, Bishopsgate-street, of
which the plaintiff was the holder, the declaration
stated, that the bill was in due manner presented
to the drawee for payment. A notary’s clerk
proved that he presented the bill for payment at
No. 18, Bishopsgate-street, and it appeared that
Death of the John Bryant, the drawee, died about a fortnight
gcecg’i:f;‘::e“ before the bill became due, leaving his widow
been accepted Nis executrix ; it was held that as the bill was
payable ata  payable after date, it was not necessary to aver
specifiedplace: o nd prove presentment for acceptance, and that it

(1) Supra, Chap. 3, Presentment for Acceptance, p. 69, 70, 94,
and 95.
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was sufficient to prove presentment for payment, Presentment
at the specified place, and that it was not neces- for payment.
sary to show presentment at the house of the
deceased’s representative(”.

It may be correct to add here, that ac-
cording to the general, and perbaps universal
course of mercantile business in this country, the
drawee or acceptor of a bill must be considered,
as advised or aware, when the bill becomes
due, and consequently that less strictness and
fewer exertions are necessary, in then trying to
meet with him, than in the case of presenting it
for acceptance. It is the duty of the acceptor,
if not present, to leave provision for the payment,
at his usual place of residence®. It has been
held, that if a drawee be abroad, and his agent
accept a bill by his authority, it is incumbent
upon the holder to present it for payment to the
agent, if the drawee continues absent®.

Where a promissory note was made payable Promissory
at two places, Gibbs, C.J. held that, «as it Note made

SIS payable at two

was payable at both places, the plaintiffs had an
option to present it at either.”®

By the custom of merchants, whenever a bill Time of
Presentment

places.

(1) Philpott . J. W, Bryant, 3 Carrington and Payne, page 244, (l)é'Bills and
tes.
before Parke, J. IEL

(2) Brown ». M‘Dermot, 5 Espinasse’s Rep. 265. See also what
fell from Tindal, C. J. in Buxton ». Jones, 1 Man. and Grang. 83.

(3) Phillips v. Astling, 2 Taunt. 206.

(4) Beeching and others v. Gower, Holt’s Nisi Prius Cases, 313.

-
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is drawn payable at a certain number of days,
months, or other period after sight, or when a bill
or note is payable at a certain time after date, or
on a particular day mentioned in it™, the drawer
or maker cannot be required to pay it, until the
third day afterwards, which additional period
being originally considered as a boon, or indul-
gence, is called the days of grace; they are
reckoned exclusively of the day on which the
bill would otherwise fall due.

Bills are occasionally drawn payable at the
end of, or on the last day of some particular
month ; in any such case the bill ought to be
presented for payment on the 3rd day of the
next month, when the days of grace expire.

‘When a bill is payable at a certain number
of days after sight and is accepted, the days are
calculated from and exclusively of the date of the
acceptance, (and not from the date of the bill, or
from the day when it was left for acceptance ;)
and if it has been refused acceptance, then
from and exclusively of the day when it was
noted or protested for mon-acceptance®; ¢ for
the sight must appear in a legal way, which is

(1) Vide also Brown ». Harraden, 4 Term Rep. 148, which was an
action by the Indorsee, against the Indorser, upon a Promissory Note
payable to the Defendant or order ‘‘ on the 2nd of November,” and

the Court held that the three days of grace ought to be allowed.

(2) Selwyn’s Nisi Prius, 10th edition, p. 350, note 10. Chitty on
Bills, 9th edition. p. 370.
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approved either by the parties underwriting the Presentment
bill accepting thereof, or by protest made for o Paymen®
non-acceptance.” ®

When a bill or note is payable at a certain After Date.
number of days after date, the day of the date
must be excluded in calculating the day on which
it must be presented for payment; thus, on a
bill or note payable ten days after date, dated
the 1st of January, the time does not expire
until the 11th®, (the computation being made
exclusive of the day of the date®,) and by
adding to the 11th of January the three days of
grace, it becomes due upon the 14th of January,
upon which day, being the last day of grace, the
presentment for payment must be made.

Instances occasionally occur where bills are Bills drawn in
a countryusing

drawn in a country, Russia for example, using
the Ol Style.

the old style, upon England, payable after date ;
and it is said that upon a bill drawn at a place
using one style, and payable at a place using the
other, if the time be to be reckoned from the date
it shall be computed according to the style of the
place at which it was drawn, otherwise according

(1) Per Lord Kenyon, C. J. quoting Marius, in Campbell v.
French, 6 Term Rep. 212.

(2) Bayley on Bills, 5th edition, p. 250.

(3) See also Chitty on Bills, 9th edition, 370. ¢ Where the time
is computed by days, the day on which the event happens, is to be
excluded ;”’ Bayley on Bills, 5th edition, p. 250. See also the ob-

servations of Parke, B. in Webb v, Fairmaner, 3 Mee. and Wels, 477.
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to® the style of the place where it is payable, and
in the former case the date must be reduced or
carried forward to the style of the place where
the bill is payable, and the time reckoned from
thence : thus, on a bill dated the 1st of May,
old style, and payable here two months after
date, the time must be computed from the corres-
ponding day of May, new style, viz. May 13th,
and on a bill dated the 1st of May, new style,
and payable at St. Petersburgh two months
after date, from the corresponding day of April,
old style, viz. April 19th®.

(1) Bayley on Bills, 5th edition, p. 249, (and referring to Mar.
2nd edition, p. 25;) and Beawes, 251, Ist edition, p. 447, there

referred to.

(2) Bayley on Bills, 5th edition, p. 249, referring to Mar. 2nd
edition, p. 22. The Act 24th George I, ¢. 23, which directs the adop-
tion of the new, or Gregorian style, throughout the British dominions
and countries belonging or subject to Great Britain, enacts, by sec. 1,
“‘ that the natural day next immediately following the said second day
of September, (1752,) shall be called, reckoned, and accounted to be
the fourteenth day of September, omitting for that time only the
eleven intermediate nominal days of the common calendar ; and that
the several natural days which shall follow and succeed next after
the said fourteenth day of September shall be respectively called,
reckoned, and numbered forwards in numerical order from the said
fourteenth day of September, according to the order and succession

” consequently, in making

of days now used in the present calendar;
the computation, eleven clear intermediate days must be excluded, as
if a bill were drawn in Russia upon a merchant in England, dated the

1st of June, (without expressing anything respecting either the old or
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Where the time after the expiration of which Bills or Notes
a bill or note imports to be payable, is limited by 221“3:;‘;2::
months, without stating whether they are to be yonens atter
Iunar or calendar months, it is to be computed date.
by calendar, not lunar months®.

Thus, on a bill or note payable one month after
date, and dated the 1st of January, the month
will not expire till the 1st February, and the bill

or note will not become due (allowing for the

new style,) and payable one month after date, the computation is
made as if it had been drawn on the corresponding day of June, new

style, viz. the 13th of June.

The following is a copy of a memorandum on the subject of the
change of style, which was received by the Author after the first
edition had been published, from the late FLErcaER RAINCOCK, Esq.

the senior of the Northern bar :—

¢ The length of a year was, in Julius Ceesar’s time, supposed to be
365 days 6 hours. His astronomers, therefore, added a day in every
fourth year. It was afterwards found that the length of the year was
less than 365% days by about 11 minutes.

400 years
11 minutes

607 4400
24 | 73 hours
3 days
As the error amounts to about 3 days in 400 years, the act provided
that 1800, 1900, &c. &c. which ought to have been leap years,
should only have 365 days, but that the fourth centenary should re-
main a leap year.

‘¢ To make the interval 12 days instead of 11 is to revert to Julius
Cwesar’s mistake. The rest of Europe having made 1700, 1800, and
1900 ordinary years of 365 days instead of leap years, made the year
2000 remain a leap year.”’

(1) Bayley on Bills, 5th edition, p. 249, referring to Mar. 2nd

edition, p. 19.
X
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three days of grace) until the 4th®; and con-
sistently with that rule, if such a bill be dated on
the 29th, 30th, or 31st of January, payable one
month after date, the time will expire on the last
day in February, whether it be Leap Year or
not, and the days of grace are to be calculated
from thence.

Billsare occasionally drawnin foreign countries,
payable at usances, which term ¢ usance” means
the time which by the usage of the country, is
appointed for payment of them.

A full list of the usances.established between
different countries and London, appears in Mr.
Chitty’s excellent treatise on bills of exchange.

The following usances are given in “The In-
terpreter,”® as the most usual between the
countries after mentioned and London :—

USANCE
Between France and London is 30 days after the
date of the bill.
»  Spain and London is 2 calendar months
after the date of the bill.
»»  Portugal and London is 2 calendar
months after the date of the bill.

(1) Bayley on Bills, 5th edition, p. 250.

(2) The Author begs leave to express his obligations to Mr.
ForrRESTER, Notary, of the Royal Exchange, London, to whom the
authorship of the very useful and complete publication, ¢ The
Interpreter,” is generally attributed, for his kindness in presenting

the Author with a copy.



[Chap. 5.] FOR PAYMENT. 163

Between Italy and London is 3 calendar months Presentment
after the date of the bill. b i
,»  Germany and London is 1 calendar
month after the date of the bill.
., Holland and the Netherlands and Lon-
don is 1 calendar month after the
date of the bill.
»  Sweden and Londonis 75 daysafter date.

The usances are to be calculated exclusively
of the day on which the bill is dated, and the
three days of grace are to be added, and on the
last or third day of grace, presentment for pay-
ment must be made.

When a bill is payable on demand, the three Bills payable
days of grace are not allowed; but in practice the °» Pemand:
days of grace are allowed when a bill is payable At Sight.
at sight. The course usually pursued when it is
payable at sight is to present such a bill for accept-
ance, and if refused, and if a foreign bill, to protest
it for non-acceptance; after a refusal and protest
of the bill for non-acceptance, it is at once accord-
ing to the laws of this country dishonoured, and
there does not appear to be any absolute necessity
also to protest such a bill three days afterwards,
for non-payment, though in practice it is occa-
sionally done; but as our laws may not be well
known in other countries, it is submitted that it
may be advisable to add in the protest for non-
acceptance, that the drawee declared (if the fact
be so) that the bill would neither be accepted nor
paid: the course, however, which is recommended,
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Presentment 1D order to obviate all doubt, is to protest it first
for paymept:.. for non-acceptance, and three days afterwards to
present it again and protest it for non-payment.

In some rare instances however, bills are

drawn expressly declaring on the face of them,
that days of grace are not to be allowed ; in those
cases, of course the days of grace are not
allowed®.

It is a general rule, that three days of grace
are allowed upon foreign and inland bills of
exchange, and promissory notes, unless they are
payable on demand ; and consequently the onus
rests upon any holder, who may feel disinclined
to allow them in any particular case, of proving
that such case does not come within the rule.

When no time  "When no time of payment is expressed, the
of paymentis _ .. .

expressed. D1l 18 payable on demand®.

BillsandNotes  As bills and notes must be for the payment of

must be for - money only, an order or promise to pay money,
payment of

and do some other act, is not a bill or note® ; it
Money only.

(1) The Author has seen a Promissory Note made in Ireland and
payable in England, which was expressly made payable without days

of grace.

(2) Whitlock v. Underwood, 2 Barn. and Cress. 157. The Holder
of a check on a banker is bound to present it not later than the day
following its receipt, whether the presentment is made by himself or
through his bankers ; but, semble, the time for presentment may be
extended by the assent of the Drawer, expressed or implied—Alex-
ander v. Burchfield, 7 Mann. and Grang. (C.P.) 1061.

(3) Bayley on Bills, 5th edition, p. 10.
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is, however, recommended to have such an in- Presentment
strument if not drawn for payment of money, or for payment-
of money only, and if from a foreign country,
presented and protested, in the same manner as
a foreign bill, because our own laws may perhaps
not receive the same attention in Courts abroad,
which is enforced here.

Although the rule is, that a bill or note must Sunday,
be presented for payment, on the third day of ChristmasDay:
grace; yet, if that should happen to fall upon
Sunday, or Christmas Day, by the custom of
merchants, an exception to that rule occurs, and
it then becomes payable on the day before ; and
by the Act 39th and 40th George 3rd, c. 42, if
falling due on Good Friday, and by the Act 7th Good Friday.
and 8th George 4th, c. 15, sec. 2, if falling due
upon the day appointed by royal proclamation
for any solemn fast or thanksgiving, it shall be Solemn Fastor
payable on the preceding day ; and both of those Thanksgiving:
statutes enact, that in case of non-payment, it may
be noted and protested on the preceding day. It
is remarkable that the framers of those two acts
appear to have lost sight, as far as respects the
protests of inland bills, of the singular expression
in the Act 9th and 10th William 3rd, c. 17, which
speaks of inland bills being protested after the
expiration of the three days of grace.

Section 3rd of the Act 7th and 8th George 4th,
c. 15, enacts, “ That from and after the 10th day
of April, 1827, Good Friday and Christmas Day,
and every such day of fast or thanksgiving,
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so appointed by his Majesty, is and shall, for
all other purposes whatever, as regards bills of
exchange and promissory notes, be treated and
considered as the Lord’s Day, commonly called
Sunday.”

Promissory notes, made payable by the maker
on a certain day, or at a certain period after
date, to any other person, or to his or her order,
or to bearer™, are by mercantile usage entitled
to the three days of grace®; and there is not any
difference between such promissory notes and
bills of exchange with respect to the days of
grace, or the time when presentment for pay-
ment must be made: and promissory notes made

(1) Statute 3rd and 4th Anne, c. 9, sec. 1.

(2) Vide also Brown v. Harraden, 4 Term. Rep. 148, in which the
Court had to decide whether the three days of grace were allowable on
a Promissory Note, payable ¢ on the 2nd of November,” in which
Lord Kenyon, C. J. said, that by the Statute 3rd and 4th Anne,c. 9,
Notes were wholly to assume the shape of Inland Bills of Exchange ;
and Buller, J. stated, that it was the object of the Legislature to put
Promissory Notes exactly on the same footing with Inland Bills of
Exchange ; and Grose, J. said, that he had no doubt whatever, but
that to this purpose, Notes were put exactly on the same footing with
Bills of Exchange ; and vide Carlos v. Fancourt, 5 Term. Rep. 482,
where Lord Kenyon, C. J. held the same language ; and vide Smith
v. Kendall, Exor. of Askew, 6 T. R. 123. Vide also Stone v. Comp-
ton, 5 Bing. N. C. 142, which was an action against a surety on a
note payable on the *22nd day of November;’’ and Oridge v. Sher-
borne, 11 Mee. and Wels, 381, where Brown v. Harraden is re-

cognised.
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payable on demand are not entitled to the days Presentment
of grace. for payment.

It is said that a promissory note, may be con-
sidered on comparison with a bill, as accepted
when it issues, so that the maker of a note, may
be looked upon in the same light as the acceptor
of a bill¥, and as has been remarked by Mr.

Justice Patteson, “ Every indorser of a bill may
be a new drawer, but the maker of a promissory
note is an acceptor.”®

A promissory note payable by instalments is
assignable within the Statute 3rd and 4th Anne,
c.9, and the maker is entitled to days of grace
upon the falling due of each instalment®.

It has been before mentioned, that the time of Bin payable
presentment of a bill, drawn payable after sight, afterSight,and
and accepted for honour, should be made on the L gt
day when according to the acceptance supra
protest the bill falls due, in order to make the
acceptor for honour liable®.

Where a bill or note is payable at a banker’s, 1f payable at a

Bankers.

Honour.

(1) 2 Black. Com. 470, and per Lord Mansfield, C. J. in Heylin

v. Adamson, 2 Burr. 676.

(2) Per Patteson, J. in Gwinnell ». Herbert, 5 Adol. and El. 438.
(3) Oridge v. Sherborne, 11 Mee. and Wels. Ex. 374.

(4) Vide Supra, Chapter 4, p. 122, 123, and 133 ; and®also the
exception and change made in some respects by the Act 2nd and 3rd
William IV, c. 98, mentioned Supra, in Chapter 4, p. 132 and 133 ;

Williams v. Germaine, 7 Barn. and Cress. 468 ; Hoare v. Cazenove,
16 East, 391.
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in a place where by the known custom of that
place, persons of that description, commence and
leave off business at certain hours, it ought to be
presented there, within those usual and known
hours of business, and before the time of shut-
ting up the banking house, and a presentment
there afterwards for the purpose of obtaining
payment is irregular®,

But it has been decided, that provided a person
is afterwards met with, stationed at the banking
house to give answers, no objection can be sup-
ported, on the ground of the presentment having
been made after those hours®. In the case Gar-
nett v. Woodcock®, the bill was accepted payable
at Messrs. Denison and Co.’s, bankers, Liondon,
and the presentment for payment was made by a
notary’s clerk, between the hours of six and seven
in the evening, and after the clerks were gone,
but a servant was stationed there, who on the
bill being presented, returned for answer that

(1) Parker ». Gordon, 7 East, 385 ; Hopley v. Dufresne, 15 East,
275 ; Elford v. Teed, 1 Maule and Sel. 28 ; Jameson ». Swinton, 2
Taunt. 224; and per Lord Tenterden, C. J. and Parke, J. in
‘Wilkins and another ». Jadis, 2 Barn. and Adol. 188 ; Whittaker ».
Bank of England, 1 Crom. Mee. and Ros. 744, and in the latter case
Lord Abinger, C. B. remarked, that ‘ a Presentment after five
o’clock for the purpose of charging the Drawer, was a very different

thing from a Presentment for the purpose of obtaining payment.”

(2) Garnett v. Woodeock, 1 Starkie, Ni. Pri. C. 475, and 6 Maule
and Sel. 44.
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there were no orders, Lord IEllenborough, C. J. Presentment
held at Nisi Prius, that it was a good presentment, for payment.
and observed, < I think it perfectly clear, that if

a banker appoint a person to attend in order to

give an answer, a presentment would be sufficient,

if it were made before twelve at night.”® On a

motion to the Court, in the ensuing term, for a

new trial, Lord Ellenborough, C. J. also stated,

“If there be a presentment in the evening, and

the party is ready to give an answer, he does all

that is necessary. 'The banker returned an

answer by the mouth of his servant, and, non

constat, but that he was stationed there for the

express purpose,”’® and the Court decided that

the presentment was sufficient®.

But if the acceptor be a merchant, common IftheAcceptor
trader, or other person not circumstanced as a *¢ot®
banker, a presentment for payment at a late hour e
in the evening will be sufficient®. In Barclay

(1) Garnett ». Woodcock, 1 Starkie, Ni. Pri. C. 476.
(2) 8. C. 1 Starkie, Ni, Pri, C. 477.

(3) S. C. 6 Maule and Sel. 44, There was an earlier case, Elford
v. Teed, 1 Maule and Sel. 28, which might at first view, seem to
establish a different doctrine, but a little consideration tends to
reconcile the two decisions, because there the bill was presented
between half-past six and seven in the evening, after the Banking
House was shut, unto a Female Servant, at the private house door of

the Banker, which seems not to be a very usual mode of presentment.

(4) Barclay v. Bayley, 2 Camp. Ni. Pri. C. 527; Morgan v.
Y
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v. Bayley”, the presentment was made at the
place of residence of the drawee, a merchant,
at eight o’clock in the evening; in Triggs v.
Newnham®, the presentment was made by a
notary’s clerk, at the house of a solicitor at which
it was accepted payable, between eight and nine
in the evening ; in Morgan v. Davison®, the bill
was presented at a person’s (not a banker’s) to a
girl left in care of the counting house, between
six and seven in the evening, and it was held
that the presentment in each case was good :
and in Wilkins and another ». Jadis®, which was
an action by the indorsees against the drawer of
a bill, accepted by one Townsend, payable at No.
15, Godliman-street, Doctors Commons, at the
trial before Lord Tenterden, C. J. the evidence
as to presentment for payment was, that between
seven and eight o’clock in the evening of the day
when it became due, a notary’s clerk went with
it to No. 15, Godliman-street, the door of the

Davison, 1 Starkie, Ni. Pri. C. 114 ; Wilkins ». Jadis, 2 Barn. and
Adol. 188; Triggs v. Newnham, 1 Carrington and Payne, 631, 10
Moore, (C.P.) 249.

(1) 2 Camp. Ni. Pri. C. 527.
(2) 1 Carrington and Payne, 631, 10 Moore, (C.P.) 249.
(3) 1 Starkie, Ni. Pri. C. 114.

(4) 2 Barn. and Adol. 188. Vide S. C. in 1 Moody and Rob.
41, where Littledale, J. said, that he thought the presentment was at

least quite in time up to eight o’clock.
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house being shut, he rang the bell, and knocked, Presentment
but no answer was given; Lord Tenterden, C. J. for payment.
held that it was a good presentment,and a verdict

was found for the plaintiff ; and on a motion for a

new trial, the Court decided that the presentment

was sufficient, and Lord Tenterden, C. J. stated,

¢ As to bankers, it is established with reference

to a well-known rule of trade, that a presentment

out of the hours of business is not sufficient;

but in other cases the rule of law 1is, that the bill

must be presented at a reasonable hour; a pre-
sentment at twelve o’clock at night, when a

person has retired to rest, would be unreasonable,

but I cannot say that a presentment between

seven and eight in the evening is not a present-

ment at a reasonable time.”

Littledale, J. concurred.

Parke J. <A bill or note must be presented
for payment at a bankers, in the usual hours of
business, but in all other cases it must be pre-
sented at a reasonable time ; I think eight in the
evening was in this case a reasonable hour.”

Patteson, J. « The question to be considered
is, whether the bill was presented at the place
appointed within a reasonable time, not whether
any person was there to receive it ; I think the bill
in this case was presented at a reasonable hour.”

There can be no mistake in the langnage used
by the Court in that case. The rule is there
clearly laid down ; it is well known, and appears
to give general satisfaction, and according to that
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decision, it is confined to bankers, and admits
of no exception in favour of any other trade or
business.

Diskongay, In Butterworth ». Lord Despencer®, Lord
Ellenborough, C. J. stated, « A presentment of
the note at the house, was a request there to pay

A Refusal may the note, and the non-payment of it, is a refusal

llfe:t;e e, At thehouse. A refusal need not be an aflirmative
act ; the not paying which is only a negative act,
or shutting the door is a refusal.” The Act 9th
and 10th William 3rd, c¢. 17, uses the words
“refusal or neglect” of due payment; and the Act
3rd and 4th Anne, c. 9, contains the expression,
“and not paid before the expiration of three
days,” &c. though only as applied to inland bills.

It is a common rule of law that when a person
enters into a contract, he has to the last minute
of the day, on which he undertook to do or pay
it, and by analogy to that, the question has been
agitated, whether the acceptor of an inland bill,
or maker of a note, has the whole day to pay it

Effect of a  In®; but however that may be, it does not appear

zz::;:olr’ift;; that any such suggestedrightis ever claimedby the
amount before
twelve o’clock
at night, when

the Bill has (2) Lord Kenyon, in Leftley ». Mills, 4 Term Rep. 170, appears
become due. ¢, pave thought, that the Acceptor had until the last moment of the

(1) 3 Maule and Sel. 150.

last day of grace, to pay the bill. See also the observation of Parke,
B. in Startup v. Macdonald, (in error,) 6 Mann. and Grang. 602, ‘‘In
the case of a Bill of Exchange the Acceptor has the whole of the last

day until twelve o’clock at night.”
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acceptors in this country, and the only difference Dishonour.
worth noticing, which it could make to the holder
is, that it might oblige him to bear out of his own
pocket, the expense of noting, if the acceptor or
maker should tender the amount of the bill or note

at a later hour, on the same day; but if he once If he refuse

. t
fpaymen 5

3 g p . | s Notice of Dis-
so disposed, in treating it as dishonoured, and honour maybe

giving notice of dishonour on the same day to given on the
the other parties®; yet, if the acceptor subse-*"* o
quently on the same day make payment, the
payment is good, and the notice of dishonour is

of no avail®.

refuse payment, the holder is then justified,

It is perhaps superfluous to mention, that a bill,
whether foreign or inland, is always presented
when due for payment in England, on behalf of

(1) Burbridge ». Manners, 3 Camp. Ni. Pri. Cases, 193, which was
an action brought upon a Promissory Note against an Indorser, in
which Lord Ellenborough, C. J. said, ¢“I think the note was dis-
honoured as soon as the Maker had refused payment on the day
when it became due.”” And see Hine v. Allely and another, 4 Barn,
and Adol. 625, against the Drawers of a bill, where the Acceptor’s
house was shut up and no one there, and notice of dishonour was

given to the Defendants, the Drawers, on the same day.

(2) See Hartley ». Case, 1 Car. and Payne, 555-6, where the re-
fusal was only a qualified one ; per Abbott, C. J. * I think the notice
of dishonour given on the day on which the bill is payable will be
good or bad, as the Acceptor may or may not afterwards pay the bill.
If he does not afterwards pay it, the notice is good ; and if he does,

it of course comes to nothing.”’ See S. C. 4 Barn. and Cress. 339.
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the holder, if the drawee, or acceptor (if accepted)
can be found, and there is any chance of obtaining
payment, prior to its being sent to a notary’s office
to be noted or protested: such prior presentment,
however, thoug]f usual and convenient, is not in
fact necessary, because there is not any need of
two presentments for payment.

If a bill or note should be lost, payment must
nevertheless be demanded when it becomes due,
and a copy™, or such particulars of it as can be

(1) Dehers ». Harriott, Trinity Term, 3rd William and Mary,
1 Shower, 163. See the observations as to notice of dishonour in
case the bill is lost or destroyed, per Lord Ellenborough, C. J. in
Thackery v. Blackett, 3 Camp. Ni. Pri. C. 165.

It has been decided that an action will not lie, against an Acceptor
of a bill, lost after being indorsed in blank by the Payee, even after an
offer of indemnity ; Pierson ». Hutchinson, 2 Camp. Ni. Pri. C. 211;
Poole v. Smith, Holt’s N. P. Cases, 144 ; Powell v. Roach, 6 Esp. 76 ;
Davis ». Dodd, 4 Taunt. 602; and see Hansard ». Robinson, 7
Barn. and Cress. 90, in which the Court held that as an Acceptor
could not be required to pay a bill, without having it delivered up to
him, *“as his voucher and discharge, pro fanto, in his account with

’ an action at law on a bill indorsed in blank, and lost

the Drawer,’
after it became due would not lie against him, even after an indemnity
was offered ; and Lord Tenterden, C. J. observed, that the Plaintiff
might enforce payment iz @ Court of Equity ; and a similar decision
took place in the case of a country Bank Note payable to Bearer,
Mayor and others v. Johnson and others, 3 Camp. Ni. Pri. C. 324 ;
Dangerfield v. Wilby, 4 Esp. Rep. 159. It was, however, formerly
held that if it could be proved that the bill or note had been

destroyed (per Ellenborough, C. J. in Pierson ». Hutchinson, 2
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Iiad, should be presented instead of the original,
(or the second or third of exchange might
reasonably be used in such a case) ; and it has
occasionally occurred, when in consequence of

Camp. Ni. Pri. C. 211,) or where tle bill was not negociable or only
specially indorsed, (Long v. Bailie, Cor. Lord Ellenborough, C.J. 2
Camp. Ni. Pri. C. 214, in which case it was not only specially indorsed,
but lost after the action upon it was commenced,) the party who lost
it might recover at law against the Acceptor; see also Mossop v.
Eadon, 16 Vesey, 430. But in an action against the Indorser of a
bill indorsed in blank, and which had been received by the Plaintiff
from the Indorser as the price of goods sold, and lost before it
became due, it was decided by the Court that the Plaintiff could
not recover for the price of the goods or on the lost bill, because
by the loss of it, the Defendant, the Indorser, was deprived of all
means of recovering over from the prior parties, Champion v. Terry,
3 Brod. and Bing. 295. It has been decided, however, that the
Indorsee on giving security has a remedy by a suit in equity
against the Acceptor of a lost bill,” Davis ». Dodd, 4 Price’s
Exchequer Reports, 176; Cockell ». Bridgman, 4 Beav. (Ch.)
499. If the bill or note have been indorsed in blank and lost
after it became due, it has been suggested that there seems to be no
good reason why the party who lost it, might not proceed at law
against the Drawer and Indorsers of the bill, or the Indorsers of the
note, because any person taking a bill after it has become due, takes
it subject to any objection or circumstance which affected it, when it
came to the hands of the person, who first became wrongfully pos-
sessed of it after the loss, and as the finder could not in that case,
give an effectual right of action even to an Indorsee for value, it might
be thought that the Acceptor cannot insist upon an indemity, and
that the interference of a Court of Equity would be unnecessary,

but as the Plaintiff would make out a prima facie case by proving

Dishonour.

—
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special or peculiar circumstances® a bill did not
happen to be in this country when at maturity,
and the drawer or indorsers resided abroad, that
the second or third of exchange has been pre-
sented in lieu of it®.

If a foreign bill should not be paid at maturity,
then by the law merchant, it is necessary to have
it protested by a notary, for non-payment ; and
it is presented either by a notary or by his clerk,
(most commonly by his clerk,) and it is then

the acceptance and indorsement, it might be hard to expose the
Acceptor, after paying the bill without an indemnity, to the hazard
of showing by legal evidence that the bill had been lost after it became
due. See Notes to Pierson v. Hutchinson, 2 Camp. Ni. Pri. C. 214.
Besides which the observation of the Court in Hansard ». Robinson,
as to the right of the Acceptor to have the bill delivered up to him
for his own security and as a voucher, would apply with additional
force to an Indorser of a bill or note, who for want of it would be
deprived of his remedy over against the prior parties ; these difficulties,
therefore, appear to present an insurmountable objection, to the

Indorsee who has lost the bill proceeding at law.

(1) In the case of a bill accepted, but afterwards protested for
better security, it may be necessary, according to the laws and
usages of some Foreign Countries, to send the bill abroad with
the protest for better security immediately, for the purpose of
attachment, or of proceeding against the Drawer or Indorsers

residing there.

(2) Instances have occurred within the Author’s knowledge of the
second of exchange, being protested under peculiar circumstances, for
non-payment, when the bill became due, in the absence of the first of

exchange, which had originally been in the Holder’s hands.
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noted, and a protest is prepared, signed by the Protest on
notary, and passed under his official seal, in the non-payment.
same mode as is before described in the case of
non-acceptance®.

A bill drawn in Ireland upon England comes
within the above rule, and requires a protest if
dishonoured® ; and on the same principle it is
considered necessary, and it is the custom to
protest bills drawn in Scotland, or the Isle of
Man, upon England, when they are dishonoured
on non-acceptance, or on non-payment.

The bill is frequently noted for non-payment
on one day, and the protest drawn up on some
subsequent oue, and dated as of the true date of
the dishonour, a mode of proceeding which is
considered correct, by the merchants and traders,
and is sometimes found very convenient.

The mode of making the presentment for pay- Mode of
ment, in ordinary cases, and of presenting, or Presenting or

. . . . attempting to

attempting to present bills, in extraordinary or ... ..
special cases, has been already fully explained®, Bin.
and it is not considered necessary to repeat it
here.

Instances have occasionally occurred, when Special Protest

owing to neglect or other causes, the bill has not where the
Holder has

(1) Vide Supra, Chapter 3, p. 93, and Appendix.
(2) Chaters v. Bell and another, 4 Espinasse’s Rep. 48.

(3) Vide Supra in this Chapter, p. 139 and 140, and Chapter 3,

p- 69, 70, 94 and 95.
Z
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omitted to get been sent to the notary’s office until some days had

the Bill pro-
tested when it
became due.

elapsed after it had become due, and the holder
and drawee have appeared at the notary’s office,
and the drawee has admitted the fact of present-
ment, and the want of funds; in that case the
notary has certified the facts in the protest, and
concluded in the usual form, ¢ Wherefore I, the
said notary, at the request aforesaid, have pro-
tested,” &c. &c. and sometimes such a protest has
stated, if the facts warranted it, that the drawee
declared, that it would not have been paid, if
presented on the day when it became due.
Such a protest in a foreign Court, where alone
it could be evidence, might probably be received
as proof of the facts stated therein ; and the effect
would depend on such other circumstances, as
might be given in evidence, on the trial of any
question between contending parties.

The observations before made, respecting the
necessity of a protest on non-payment, of a
foreign bill, must, however, be taken with this
qualification ; if a bill have been previously pre-
sented for acceptance, and refused, and protested
for non-acceptance, it is not obligatory upon the
holder to present the bill again when due, or to
protest it for non-payment®, except as before

(1) Per Lord Ellenborough in De la Torre v. Barclay and another.
1 Starkie, N. P. Cases, 7; Chitty on Bills, 9th edition, 342, 349, (in
notis,) and 359 ; Hickling v. Hardey, 7 Taunt. 312 ; Price v. Dardell,
Sittings at Guildhall, London, 11th December, 1794; Cor. Lord
Kenyon, cited in Chitty on Bills, 9th edition, 342,
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observed® in the case of an acceptance supra Protest on
protest, or to give notice of its not being paid ; non-payment.
however, where the bill happens not to have been Protests of
sent back upon the parties abroad, on non- Foreign Bills
acceptance, and is still in the hands of a person Zlez::éﬁue
in this country, it is customary, though not es- afterbeingpre-
sential, to present it again, and on refusal, to Zi::zirz;n-
protest it for non-payment, and the charges are ,gceptance.
added to the other expenses on the bill as agalnst
the other parties.

That plan is frequently adopted, and there is
this advantage in it, that asit often happens, that
funds arrive from the drawer sufficient to satisfy
the bill, either in whole or in part, a presentment
for payment when due, affords the holder an
additional chance, of receiving at least a portion
of the amount, without sending abroad ; there
is no fixed custom respecting it, for it is con-
sidered equally regular, to suspend proceedings,
or wait, and keep the bill in this country until
it becomes due, and then endeavour to obtain
payment®, and protest it for non-payment, or to
send it back, and proceed against the parties to
it immediately on its being protested for non-
acceptance, just as the holder may think most
conducive to his interests.

(1) Vide Supra, Chapter 4.

(2) See also what fell from the Court in Whitehead v. Walker,
9 Mee. and Wels. 516, where that course was stated by the Court to

be a prudent and reasonable one.
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Promissory It is perhaps not of very frequent occurrence
i‘:ifdm;:: for a promissory note to be made abroad, but
payablé nere. Payable in this country ; in such a case, however,

the same ceremony, as to presentment when due,

and protest for non-payment, must be observed
Promissory  as in the case of a foreign bill. And if an English
Tl promissory note payable here, should be paid for

Honour,
the honour of the maker, or payee, a protest
ought to be made, and an act of honour granted,
as if it had been a bill of exchange®.
Protests of The right of protesting inland bills, if for the
Toland Bills - gum of £5 or upwards, expressed to be for value
and Notes.

received, and payable after date, is given on
non-payment, by the Act 9th and 10th William
3rd, c. 17, and on non-acceptance by the Act 3rd
and 4th Anne, c. 9, as in the case of foreign
bills; and it has been decided that the Act 3rd and
4th Anne, c. 9, has put promissory notes upon
the same footing as inland bills®.

The noting and protesting of promissory notes
is also recognized, as has been before observed,
by the Acts 39th and 40th George 3rd, c. 42, and
7th and 8th Geo. 4th, c. 15, respecting the pre-
sentment of bills and notes falling due on days of
public rest, and also by the Aet 55th Geo. 3rd, c.
184, (the general stamp act)®. But the provisions

(1) The payment of English Promissory Notes for honour is not

common, but the Author has known instances of it.
(2) Brown ». Harraden, 4 Term Reports, 148.

(3) Although Promissory Notes are mentioned in those Acts, Mr.
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of the Act 9th and 10th Wm. 3rd, ¢c. 17, respecting Protest on
protests of inland bills, do not apply to the non- Per-payment:
payment of inland bills payable after sight, nor
unless there has been a written acceptance®.

A protest of an inland bill or note, ought not
to be made, unless there is some good reason
for making it, such as where it happens that it
becomes necessary, to sue any of the parties to it
who may happen to be abroad, or to attach pro-
perty there®; and in any such case a protest is
necessary, as in the case of a foreign bill ; and Acts of honour
mercantile usage requires a protest and an act °*InlndBils.
of honour to be made in the case of an inland
bill, when paid for the honour of the drawer or
indorser.

It has been decided that a protest of an inland Interestmaybe
bill is not essential to enable the holder to sue ™°vered on

4 A 7 . an Inland Bill
and recover interest in this country®. iR

Protest.

Baron Parke, in Armani ». Castrique, 13 Mee. and Wels. 448, is
reported to have expressed himself as if in his opinion the doctrine

of protest did not apply to notes.

(1) Leftly v. Mills, 4 Term Reports, 170; Act 9th and 10th
William ITII, ¢. 17, sec. 1.

(2) Vide observations in Chapter 3, p. 103, and note (1) as to suits
commenced, or attachments laid, in a Foreign Country, upon the

property of parties to Inland Bills.

(3) Windle ». Andrews, 2 Barn. and Ald. 696, and 2 Starkie, 425.
Vide Supra, Chapter 3, p. 102. As to the necessity of a count in the
declaration specially stating the expenses of noting and postages of an

Inland Bill, see Kendrick v. Lomax, 2 Cromp. and Jer. 405 ; 2 Tyrw.
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It is customary, however, to get inland bills
and promissory notes, noted for non-payment,
and though not essential, it is gemerally re-
commended ; and there is an obvious advantage
in doing so, because being a ceremony looked
for on non-payment, the circumstance of its not
having been done, would tend to render the
other parties to the bill or note suspicious of
irregularity, and more reluctant to pay it, and
would almost certainly tend to raise a prejudice,
in the minds of a jury against the plaintiff, if
upon a trial the due presentment should be
disputed ; besides which, from the noting, the
presentment and dishonour of the bill may with
ease be at any time traced, by reference to the
register or protest book, preserved in the notary’s
office ; and there is another obvious advantage in
noting it, which is, that a copy can be at any
time obtained, from the notary’s office, and
proved, if the original should be lost.

The protest requires an ad valorem stamp, on
the amount of each bill or note, and if more than

439. Re-exchange cannot be recovered against the Acceptor of a
Foreign Bill, Napier v. Sneider, 12 East, 420 ; and per Lord Ellen-
borough in Woolsey ». Crawford, 2 Camp. 445, ¢ The Acceptor’s
contract cannot be carried further than to pay the sum specified in
the bill and interest.”” In Dawson ». Morgan, 9 Barn. and Cress.
620, which was an action by an Indorsee against the Acceptor, Lord
Tenterden, C. J. held that the Acceptor was not liable to pay re-

exchange.
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one are included in the same protest, the addi- Protest on
tional duty must be impressed in respect of each ; nor-payment.
but as has been before mentioned, that is not
considered an eligible or convenient mode of pro-
testing them‘®.

If there be not a practising notary®, at or near 1 there be no
the place, where the acceptor or the drawee Notary at the

. 5 . o place, Foreign

(if not accepted) carries on business or resides, . ; 1,1na
then, by the custom of merchants, in the case Bills may be
of foreign bills, and by the Act 9th and 10th i::;e;it:iz’;in
William 3rd, c. 17, in the case of inland bills, te place.
the protest is to be made by a substantial
person, residing at the place, and if the bill be
an inland one, such a protest must be in the
presence of two or more credible witnesses; it does
not appear that there is any usage requiring any
witnesses to such a protest, if the bill be a
Joreign one.

There is a difference between foreign and in- Difference
land bills, with respect to the time when the Petveen

Foreign and

protest for non-payment may be drawn up. In 1,04 Bin as
the case of foreign bills the holder may, and to the time of
commonly does cause them to be protested, on the :Z‘Z:f 14
day when they fall due; but though inland bills
are generally noted on the day of dishonour, yet

if it should happen that they are afterwards pro-

(1) Statute 55th George III, c. 184, and vide Supra, Chapter 3,
p. 104 and 105.

(2) Vide Supra, Chapter 3, p. 103.
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tested, the protests ought, according to the act,

- to be made after the day®. They must, how-

ever, be dated as of the true date when the bills
were refused payment.

It has been before mentioned®, that it does not
form any part of the plan of this treatise, to detail
the course to be pursued, respecting the notice of
dishonour, because that does not come within the
province or duty of a notary, and the reader is
referred for information on that subject, to one of
the works published upon bills of exchange.

By the Act 2nd and 3rd William 4th, c.

payable by the 98 |efore mentioned®, (passed in 1832) it is
Drawers in any

place other
than that of
the Drawee’s

residence, an
not accepted,

enacted, “that from and after the passing of this
act, all bills of exchange, wherein the drawer or
o drawers thereof shall have expressed that such
bills of exchange are to be payable in any place,

maybepro- - other than the place by him or them therein
tested in such

other place.

mentioned, to be the residence of the drawee or
drawees thereof, and which shall not on the
presentment for acceptance thereof be accepted,
shall or may be without further presentment to
the drawee or drawees protested for non-payment,
in the place in which such bills of exchange
shall have been by the drawer or drawers ex-

(1) Vide Statute 9th and 10th William I1I,c. 17, sec. 1 ; and also
observations on the Acts regulating the presentment of Bills or
Notes falling due on a Day of Rest, Chapter 5, p. 165.

(2) Vide Chapter 3, p. 105.

(3) Vide Chapter 4, p. 129, 131, 132, and 133.
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pressed to be payable, unless the amount owing Protest on
upon such bills of exchange shall have been paid »on-peyment:
to the holder or holders thereof, on the day on
which such bills of exchange would have become
payable, had the same been duly accepted.”®
By the Act 6th and 7th William 4th, c. 58, Acceptors for
sec. 1, (passed in 1836) after reciting that Honour and
Referees in
bills of exchange are occasionally accepted ... of need.
supra protest for honour, or have a reference
thereon in case of need; it is enacted, ¢ That
it shall not be necessary to present such bills
of exchange to such acceptors or acceptor for
honour, or to such referees or referee, until
the day following the day on which such
bills of exchange shall become due; and that
if the place of address on such bill of
exchange, of such acceptors or acceptor for
honour, or of such referees or referee, shall be
in any city, town, or place, other than in the city,
town, or place where such bill shall be therein
made payable, then it shall not be necessary to
forward such bill of exchange for presentment
for payment to such acceptors or acceptor for
honour, or referees or referee, until the day
following the day on which such bill of exchange
shall become due.”
And it enacts, by sec. 2, “That if the day Sunday or

following the day on which such bill of exchange °Rﬂ‘i” o o
est.

(1) Vide observations upon that Act in Chapter 4, p. 131, 132,

and 133.
AA
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shall become due, shall happen to be a Sunday,
Good Friday, or Christmas Day, or a day ap-
pointed by his Majesty’s proclamation for solemn
fast, or of thanksgiving, then it shall not be
necessary that such bill of exchange shall be
presented for payment, or be forwarded for such
presentment for payment, to such acceptors or
acceptor for honour, or referces or referee, until
the day following such Sunday, Good Friday,
Christmas Day, or solemn fast, or day of
thanksgiving.”

Before that act was passed, the Court of
Exchequer held, that where a bill had a re-
ference to Messrs. Spooner, Attwood and Co.
bankers, in case of need, put upon it by an
indorser, that the holder was not bound to present
it at that house™ ; and as the act does not direct
that such bills shall be presented to the referees
in case of need, but merely enacts, that it shall
not be mnecessary to present such bills to the
acceptors for honour, or to such referees or re-
feree, until the day following the day on which
they shall become due, it does not appear that it
affects the decision of the Court of Exchequer,
or that the holder is bound to present them to
the referees in case of need.

The general Stamp Act® contains an exemp-

(1) Leonard ». Wilson, one of the public officers of the Bank of
Liverpool, 2 Cromp. and Mee. Rep. 589.

(2) 55th George III, c. 184, Schedule, title, Receipt.
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tion from the stamp duty on receipts, written Receipts

on bills of exchange anfl promissory. notes, as ‘g;;:t‘g:;s
follows : “ Receipts or discharges written upon
promissory mnotes, bills of exchange, drafts or

orders for the payment of money, duly stamped

according to the laws in force at the date thereof;

or upon bills of exchange drawn out of but pay-

able in Great Britain.”

The above clause of exemption is generally
worded, and it is consequently considered to
apply, to all cases of the receipt of the amount,
or part of the amount, of any bill, or note, and
whether paid by a party to it, or paid supra
prolest, by any person for the honour of any
party to it®. '

In case of a tender of the amount, it may be Tender.
necessary to bear in mind, that the Act 7th George
4th, c. 46, sec. 15, which authorizes the Bank of
England to establish branch banks at any place
or places in England, enacts, that their notes,
issued in such places, shall be payable in coin in

such places, as well as in London, and also that
by the Act 3rd and 4th William 4th, c. 98, sec. 6,
bank notes are declared a legal tender for above
£5, so long as the Bank of England shall continue Bank Notes.
to pay on demand their notes in legal coin ; but
that no such notes shall be deemed a legal tender
of payment by the governor and company of the

(1) Vide Chapter 4, p. 138, as to the Receipts commonly written
upon Bills on payment Supra Protest.
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Bank of England, or any of their branch banks:
and that the said governor and company are not
to be liable to pay at any branch bank, notes not
specifically made payable at such branch bank ;
but the said governor and company shall be liable
to pay and satisfy at the Bank of England, in
London, all notes of the said governor and
company, or of any branch thereof®. -

By the Act 56th George 3rd, c. 68, a legal
tender cannot be made in silver coin, of any sum
exceeding forty shillings.

It has been decided, that in an action upon a
bill of exchange, a plea by an acceptor, of a tender
of the amount, made after the day of payment,
and before the action was brought, is insufficient®;
“ The plea must state not only that the defendant
was ready to pay on the day of payment, but
that he tendered it on that day.”®

(1) The Act 14th George III, c. 92, sec. 4, regulates the weights
to be used for determining the weight of the gold (guineas) and silver

coin,

(2) Hume ». Peploe, 8 East, 168; Poole v. Tumbridge, 2 Mee.
and Wels. R. 223,

(3) Per Parke, B. in Poole v. Tumbridge, 2 Mee. and Wels. R. 223.
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CHAP. VI.

SHIP PROTESTS.—CERTIFICATES OF SURVEY.-—PRO-
TESTS RELATING TO VARIOUS MERCANTILE SUBJECTS.

ON the arrival of a vessel at her port of desti- Ship Protests.
nation, 1t is the custom for the master to cause
an entry or note of a protest to be made, which
is signed by him at the office of a notary ; it is Entry or
somewhat in the form of a notice from the master, N°t"s:
and if correctly drawn up in that form, it does
not require a stamp. It should contain some
particulars of the voyage, such as the name of
the vessel, and of the master, the port from
whence she came, the time of her departure, the
nature of her cargo, and the date of her arrival ;
the best .mode, and one which is becoming
general, is to have a printed book of registry,
containing the formal parts of such entries, with
proper blanks, in which the above-mentioned
particulars are to be supplied.

This ceremony is called noting a protest, or
entering a note of a protest ; and masters of ves-
sels consider, that by usage it may be regularly
done, at any time within forty-eight hours after
arrival ; it is however, much more frequently
done on the day of arrival, or on the next day.
The same ceremony is also usually performed
by a master of a vessel after any extraordinary
accident or injury, if the vessel should be obliged
to put into a port other than that of her destination,
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or to return to the port from whence she sailed.
If there should not happen to be a notary,
practising at any port, into which she may have
put, it is customary, for the master of a British
vessel, to note it before some person holding a
public situation or office, connected in some
degree with the British Government, such as
a magistrate, collector or controller of Customs,
&e. &e.M; but it may be proper here to remark,
that although the ceremony is an important
one, yet the master ought not to leave his
post, or neglect his duty in times of urgency,
wreck, or danger, in order to note it, but he
should do so on the first convenient opportunity
afterwards. It is also advisable for the master
to keep a copy of the noting, if made before
a magistrate, collector, controller, or- principal
officer of Customs, &c. and to request him to
mark or certify it ; and if a protest should after-
wards be prepared, the master should mention the
fact of the noting in the protest®.

‘Whilst on this subject, it is proper to observe,
that a notary cannot delegate his authority, or
functions, or empower any stranger or third per-
son to act, or note or make protests, or notarial

(1) Vide Supra, Chap. 1, p. 18, respecting the powers of British
Consuls abroad, to perform notarial acts, by Statute 6th Geo. IV,
c. 87, sec. 20.

(2) Neither a collector, controller, or other officer of Customs, is

entitled to any fee for noting a protest.
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instruments in the name of the notary, except in Ship Protests.
the common case of a clerk or apprentice acting
on behalf of, and in the office, or actual employ-

ment, of the notary, in the usual way of business.
Any notary presuming so to attempt to delegate
his powers or duties to a third person, or to per-
mit him to keep a noting book, or to note protests,
in the name of the notary, will be liable to be
struck off the rolls, under the provisions of the
Act 41st George 3rd, c. 79, sec. 10V,

It bas already been explained® that an un- Notarial
qualified person performing the above, or any d°°“m:;‘t;
other act, matter, or thing appertaining to the E:le;;a;iﬁedy
office or practice of a notary, is liable to a penalty persons acting
of fifty pounds for each offence, and that a nota- ﬁt::;al‘:s
rial document solemnized by an unqualified perative.

(1) Itis considered that independently of that act, the Court of
Faculties has a summary jurisdiction and authority over the conduct
of its own officers, the Notaries, in the same way as the Judges of the
Superior Courts of Common Law exercise a summary jurisdiction
over Attornies; and that the Master of the Court of Faculties possesses
the power of punishing Notaries guilty of conduct so improper in
itself, so disrespectful to the Court, and so likely to be injurious to the
public, as that just before mentioned ; and if the Court did not possess
thepower of punishing all persons so offending, one greatobjectintended
to be compassed, by the appointment of Notaries, would be frustrated,
viz. public security, and confidence in the potarial documents, as

being duly prepared in the office of an accredited and trustworthy

officer.

(2) Vide Supra, Chap. 2, p. 26, 35, and 57.
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practitioner, pretending to act either for himself
or another, is utterly useless, and inoperative to
all legal purposes, and consequently that what-
ever is paid for it is just so much money thrown
away.

The noting must bear the true date, and indeed
it is not easy to see how it can be antedated for
any honest purpose; and there is no doubt thatany
notary lending himself, to the collusive insertion,
of a false date, would be exposed to serious con-
sequences and punishment by the Master of the
Faculties ; and in case of any good reason for the
master of the vessel delaying to note it, until after
the usual time, it is customary, to add to the entry,
or noting, a short statement, giving the reason
why the master did not enter a note of his protest
sooner, so as to form part of the entry.

Ship protests are most useful and important
documents, for various purposes in this country,
and especially in matters connected with the ad-
justment of losses, in marine insurance, and for
reference on the calculation of general averages,
and ought to be prepared with impartiality,
attention, and care; and from the importance of
these instruments, it is highly expedient to avoid
the error, which sometimes masters of vessels
have been known to fallinto, of employing ignorant
or unqualified persons, (either not being notaries,
or who by reason of not renewing their annual
certificates, are not authorised to act as such,) to
prepare them. The irregularity, and risk of
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getting any notarial act, such as a protest, or Ship Protests.
other notarial ceremony, made here, before a
Foreign consul, if wanted to be produced before
British underwriters, or to be used in this country,
has been already explained®.

Whenever it happens, either from the ship or
cargo being lost or injured, or any other circum-
stance, that it becomes necessary, to have a
regular protest made, or extended as it is often Making or ex-
termed, in this country, the course to be pursued, nding  Ship
is to cause it to be prepared by a notary, from the i
information as to the facts, to be derived from
one or more of the crew, or from the log book ;
and for the master and others of the crew,
(generally the master, mate, and a seaman,)
within a reasonable time after arrival, to sign and
declare to it before the notary; and it is not
material to have it so extended before the same
notary in whose office it was noted.

There is mot any precise form generally Form of Ship
adopted for a ship protest, and in fact the mode Frotest
in which it is drawn up, varies exceedingly ; it
generally consists of two parts, the first is a
statement or declaration of the facts and circum-
stances of the voyage, and of the storms or bad
weather which the vessel may have encountered,
or any accidents which may have occurred,
during the course of it ; and the other is the part
in which the appearers or the notary, or both the
appearers and the notary, protest, against the

(1) Vide Supra, Chap. 1, p. 19 and 20.
BB
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accidents, or causes of the injury, and against
all loss or damage occasioned thereby, and at
the end or foot is an attestation or certificate,
under the hand and seal of the notary.

The protest was formerly commonly made
on oath, the facts being sworn to by the master
and mariners before a notary”, but since the act
for abolishing unnecessary oaths® it is usual
and proper to subjoin, or annex to the statement,
or narrative of facts, the form of declaration
given in the schedule to that act, as follows :—

“We, (names of the appearers,) do solemnly
and sincerely declare, that the foregoing state-
ment (or hereunto annexed, as the case may be) is
correct, and contains a true account of the facts
and circumstances, and we make this solemn
declaration, conscientiously believing the same
to be true, and by virtue of the provisions of an
act made and passed, in the sixth year of the
reign of his late Majesty, intituled ¢ An Act to
repeal an Act of the present session of Parliament,
intituled, An Act for the more effectual abolition
of oaths and affirmations, taken and made in

(1) See also Lord C. J. Tenterden’s observations on that subject in
The King v. The Scriveners’ Company, 10 Barn. and Cress. 518 ; and
Supra, Chapter 1, p. 13, as to the doubts at one time entertained by
the London Notaries, respecting the authority of a Notary, to ad-

minister oaths.

(2) 5th and 6th William IV, ¢. 62, sec. 15, and Schedule referred
to in it. Vide also Supra, Chapter 1, p. 14 and 15; and Infra,

Chapter 8, ** Declarations before Notaries.”’
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various departments of the state, and to sub- Ship Protests.
stitute declarations in lien thereof, and for the
more entire suppression of voluntary and extra-
judicial oaths and affidavits, and to make other
provisions for the abolition of unnecessary oaths.’”

The protesting part is too often spun out to an The Protesting

unnecessary and absurd length; it is a mere P*"
form, and a few words are sufficient ; for example,
in a case of damage or injury, by storms or stress
of weather, as follows :—

¢ The appearers, A. B. C.D. and E.F. do
protest, and I, the undersigned notary, do also
protest, against the bad weather, gales, storms,
accidents, and occurrences mentioned in the fore-
going statement, (or hereunto annexed, as the
case may be,) and all loss or damage occasioned
thereby ;” and it concludes with an attestation
or short certificate, under the hand and seal of
the notary, to the effect that it was declared and
protested in due form®.

According to commercial usage, it is consi- Duty of the
dered, that it is a part of the duty of the master Master and

s " 2 - 3 Crew to make

and crew, to give faithful information respecting p, ;.cs.
the circumstances of the voyage, and to join in or
make a true and impartial protest, when required
to do so, by and at the expense, of the owners
of the vessel, or of any of the owners or con-
signees of the cargo requiring it, and that a
master refusing to do so, would so far be guilty

(1) See Precedents, Infra.
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ship Protests. Of a breach of duty, as to render himself liable to
T an action at law by the shipowners, or the owners
or consignees of the goods, for any loss or in-
Expense must convenience in consequence of his refusal. The
be borne by expense of the protest cannot, however, be thrown

the party re- . .
quiring it, ang UPON the captain, by any of them ; and if the
canmotbe  owners or consignees of goods require a protest,
::?1‘\‘;’;5‘:::’“ they must pay for it, or reimburse the shipowners
" or captain, or tender the expense of it to the
shipowners or captain; and the owners or con-
signees of goods may, if so disposed, cause it to

be prepared by their own notary.

The most common mode is to make the protest
by one instrument, and to put the whole upon one
Stamp Duty. sheet of paper, impressed with a stamp duty of 5s.
It is mnecessary to observe, that although by
the Stamp Act®, a protest requires a stamp of 5s,
if upon one sheet of paper, and the like duty is
imposed upon each additional sheet ; yet the act
does not, and in fact could not, without causing
great public inconvenience, impose a duty upon
any document affixed to it; and the act for
abolishing unnecessary oaths® does not impose
any duty, upon a declaration, now substituted in
most cases for an oath, and consequently there
does not appear to be any objection, to prepare
Declaration  the statement of the facts, and declaration, on
and Statement plain paper, to be signed by the appearers, and
wmered - solemnly declared to, provided the protesting

(1) 55th George III, c. 184. (2) 5th and 6th William IV, c. 62.
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part and attestation, are on a 5s stamp, and the Ship Protests.
former annexed to it. This may be conveniently
done, by preparing the statement of facts, and
declaration, on the first and second sides of a

sheet of unstamped paper, and by introducing

and annexing into it bookwise, another sheet on

a 5s stamp, and by writing the protesting part

and attestation on the stamped paper, which

when so annexed will form a third page®.

That plan may be found useful and convenient,
when owing to any peculiar circumstance of
time, place, accident, or sickness of any of
the crew, it becomes necessary, to prepare the
statement of facts and declaration, on the spur of
the moment, and a protest stamp cannot be easily
or conveniently obtained; and in that case, the
protesting part and attestation, on a 5s stamp,
‘must be annexed to it.

There is another mode, which may frequently
be found convenient, which is to introduce on the
first page of paper impressed with a stamp duty
of 5s, a notarial certificate under the notary’s
hand and seal, declaring it to form part of
the declaration, statement of facts, and protest,
written on the other side, and certifying that
the same were declared and made, on such a day
before the notary ; and the advantage of that
plan is, that if there are any other circumstances,
beyond those narrated by the appearers re-

(1) See Precedents, Infra.
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Ship Protests. specting the vessel®, which it may be necessary
" or desirable for the notary to certify, they may
be introduced into the certificate; and on the
second and following pages the statement of
facts, declaration, protesting part, and a short
notarial attestation are to be written; and as the
above-mentioned certificate is under the notary’s
hand and seal, it is not considered necessary to
aflix the seal also to the attestation, at the end of
the instrument®.
General Form  Where anotary’s practice is so considerable that
adapted to the Lo finds it expedient to use printed or engraved
::[tnz?:a};ip forms, it will be found very convenient to adopt
Protests,  a form which is given amongst the Precedents®,
Ec‘:;:a;?:; which serves for the commencement either of a
notarial certificate or of an act of honour, or,
with a very slight alteration, of a ship protest.
Certificates of  Connected to a certain extent, with ship pro-
e tests, are the notarial certificates of surveys having
been held on the vessel or cargo, they are very
useful documents to accompany protests, and a
form of one of them, is set out amongst the
precedents®.

(1) If the Master, from sickness or absence, cannot join in the
Protest, the reason which prevented his so joining, may with pro-

priety, be stated in the Certificate, when the above-mentioned mode
is adopted.

(2) A Form is given amongst the Precedents, Infra.
(3) See No. 36 and No. 37 in the Precedents, Infra.

(4) See No. 38 in the Precedents, Infra.
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Besides ship protests strictly so called, there Protests of
are many kinds of protests relating to other ;‘;’13’“5 e
matters, as well as to the voyages of vessels,
such as protests for refusing to sign proper
bills of lading, for not providing a cargo, for not
delivering goods, for detention, for demurrage,
for not signing charterparties, for misconduct
or intoxication of the captain, for insufficiency
or unseaworthiness of vessels, and for many
other things relating to ships, cargoes, and other
mercantile matters; those relating to bills of
exchange have been already treated upon, and
the above-mentioned protests are considered to be
of great use in foreign countries, in cases of dis-
putes, or demands, pending with parties residing
abroad, and interested in such ships, goods, or
matters: a note of any of them mays, if desirable,
be entered at the notary’s office previous to
making a formal protest. These kinds of protests
are in the nature of a declaration of facts, but,
as it was not generally speaking thought ne-
cessary, to make them on oath, in the form of
affidavits, before the passing of the act for the
abolition of unnecessary oaths®, it is not con-
sidered requisite, to add to them, (as in declara-
tions substituted for oaths) the concluding long
form, prescribed by that act, and the schedule
referred to in it.

As it is proper, for a notary to keep a registry Registry.

(1) 5th and 6th William IV, c. 62, sec. 15.
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of protests, the most simple course, and the one
least likely to admit of error, is to preserve the
drafts of them with care, and at a convenient
time, to number and bind them up together ; by
that plan, correct and certified copies can, at any
time afterwards, be made out.
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CHARTERPARTIES.—BOTTOMRY BONDS.—AVERAGE
AGREEMENTS.
CHARTERPARTIES, bottomry bonds, and average
agreements, as well as some other instruments
relating to shipping, and to commercial matters,
are prepared as well by notaries, as by solicitors,
and attornies ; and though not peculiarly in the
department of notaries, yet as they are in the
habit of preparing them, some notice of them

here may not be out of place.

A charterparty is usually defined to be a Charterparties.
contract, by which an entire ship, or some prin-
cipal part thereof, is let to a merchant, for the
conveyance of goods, on a voyage to ome or
more places®.

It is an instrument in writing, in general
under hand only, but when the parties are on
the spot, it is occasionally in the form of a deed
under seal.

By the Act 5th and 6th Victoria, c. 79, (passed Stamp Duty.
in 1842) a stamp duty of 5s® is imposed upon a

(1) Abbott on Shipping, 4th edition, part 3, c. 1, p. 183 ; Holt’s
Law of Shipping and Navigation, vol. 2, c. 1, p. 2.

(2) Statute 5th and 6th Victoria, c. 79, secs. 1 and 2, and
‘¢ Schedule.” The 1st sec. of that Act repeals the several duties of
#£1 15s and £1 5s imposed upon any Charterparty, Agreement for

Charter, &c. &c. by the General Stamp Act, 55th Georgs 111, c.
cc
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Stamp Duty. ““ charterparty, or any agreement or contract for
" the charter of any ship or vessel, or any memo-
randum, letter, or other writing, between the
captain, master, or owner of any ship or vessel,
and any other person, for or relating to the freight
or conveyance of any money, goods, or effects

on board of such ship or vessel.”

Section 21 enacts, “ That it shall not be law-
ful for the Commissioners of Stamps and Taxes,
or any of their officers, to stamp or mark any
vellum, parchment, or paper upon which any bill
of lading or any charterparty, or any agreement,
contract, memorandum, letter, or other writing
by this act chargeable with any duty as a charter-
party, shall be engrossed, written or printed,
under any pretence whatever, after the same shall
be executed or signed by any party except as
herein is provided ; and if any person shall make
or sign any bill of lading which shall be en-
grossed, printed, or written, or partly engrossed
or written and partly printed, upon vellum,
parchment, or paper not duly stamped according
to law, every such person shall forfeit the sum
of fifty pounds: provided always, that if any
charterparty, or any such agreement, contract,
memorandum, letter, or writing chargeable with
any duty as a charterparty, shall be brought to

184. The latter duty of £1 5s was the progressive duty for every
entire quantity of 15 common law folios (1,080 words) over and
above the first 15 follos, which was imposed where the instrument

contained 30 folios (2,160 words) or upwards.
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the head office of the said commissioners, or to
any of their proper officers, to be stamped, within
fourteen days, after the same shall bear date,
and shall have been executed or signed by the
party thereto who shall have first executed or
signed the same, it shall be lawful for the said
commissioners, and they are hereby required to
cause the same to be stamped, upon payment of
the duty chargeable thereon, without any penalty ;
and if the same shall be brought to the said
head office to be stamped at any time after the
expiration of such fourteen days and within one
calendar month after the same shall bear date,
and shall have been first executed or signed as
aforesaid, it shall be lawful for the said com-
missioners, and they are hereby required to cause
the same to be stamped upon payment of the
duty chargeable thereon, and of the further sum
of ten pounds by way of penalty.”

Stamp Duty.

e

It is usually made between the owner or master parties to
of the one part, and the freighter or person them

hiring the vessel of the other part, and after
once setting out the names of the parties and
mentioning the capacity in which they join in
the instrument, they are generally afterwards, to
save repetition, merely called “owner,” “master,”
“freighter,” or «charterer,” as the case may be.

It sets out all the terms and conditions, which Terms and
the parties intend to enter into, and usually Conditions.

contains an exception, or clause, limiting the lia-
bility of one or both of the contracting parties ;
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Termsand i Some cases it merely limits the liability of
Conditions.  the master or owners, and it is then usually
introduced at the end of their covenant or
agreement to discharge the cargo, at her place
of destination ; but in other cases the clause
limits the liability, as well of the one party thereto,
as of the other, and is introduced at the end of
the instrument. There does not appear to be
any fixed rule on the subject of that clause, and
consequently it is for the parties to determine
upon it amongst themselves, and to communicate
their wishes, and to give proper instructions ac-
cordingly respecting it, to the professional person
who is employed to prepare the charterparty if

they do not intend to leave it to his discretion.
Penalty not Formerly charterparties frequently concluded
necessary.  with a clause, imposing a penalty on the non-
performance of any of the covenants, but at
present it appears not to be generally introduced,
and it is considered unnecessary, as no practical
good is found to accrue from its introduction,
sufficient to compensate for the additional length

of the instrument.

Lien on Goods A full dissertation upon the law of lien, on the
;‘;e:’;;:df" goods on board, for freight, or upon the law of
' demurrage, does not come within the object of
this treatise, yet a few observations upon those
subjects, may be introduced here without impro-
priety, as a guide to the stipulations, necessary to

be inserted in charterparties, respecting them.
The Lienfor ~ 'The lien on goods, for payment of freight,
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has long been recognized in our Courts of law, Freight

but the covenant or agreement in a charter- f2vourebly

3 5 considered by
party to pay freight, must be worded, declaring . courts.
it payable before, or upon, or at, and not

after the delivery of the goods, if the right of

lien is to be preserved. Unless the owners or

master divest themselves, of their right of lien,

by their own actions, covenants, or agreements,

the Courts of law have always favoured their

right, of exercising it”, and there has not been Right of
exercising it

s A . before delivery
has been held by the Courts to divest it; nor is ;¢ e Goods s

there any well founded reason to suppose, that
the Courts would consider any custom a reason-
able one, by which it should be pretended, that
the owners or consignees could require the de-
livery of their goods before payment, or tender, of
the freight, and could insist upon a period of credit

any case hitherto decided, in which a mere custom

for paying it. If any such custom were to exist,
at any particular port, it would often operate as
a great hardship, upon owners and masters of
vessels, and especially of those which did not
belong to the port.
Unless the owner is indiscreet enough, so to Unless the

contract, by the terms of the charterparty, as O™eror
Master divests

(1) See Soldergreen ». Flight and another, Guildhall Sittings after
Trinity Term, 1796, before Lord Kenyon, C. J. cited in Abbott on
Shipping, part 3, c. 3, sec. 11, p. 258, as to the detention by the
Master of a part of the merchandize, for the Freight of all that is

consigned to the same person.
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himself of the to part with the absolute possession or control

Lien by the
terms of the
Charterparty.

Lien for
Freight

on Goods of
third persons,
on board a
chartered
vessel.

of the vessel, to the freighter, the right of lien
will still continue ; nor will the introduction
into it, of the words of letting to freight, or
demising, as they are often called, such as the
words “ grants, and to freight lets,” merely, make
any more difference in that respect, than if the
words used, were “agrees to grant, and to
freight let.”®

And in the case of a chartered ship, the ship-
owner may detain the goods of third persons for
freight, where the charterer had taken the goods
on board the vessel as a general freight ship;
but the owner has not a lien on the goods of
third persons, mentioned in the bills of lading,
for all his freight, due on the charterparty ; he is
only entitled to a lien upon goods, put on board
by the different shippers abroad, to the extent of
the freight due upon each of those shipments, and
he may receive the freight due from each con-

(1) Tate v, Meek, 8 Taunt. 280; Yates v. Mennell, 2 B. Moore,
297, S. C. 8 Taunt. 302; Saville and others, assignees of Gooch, v,
Campion, 2 Barn. and Ald. 503 ; Faith v. The East India Company,
4 Barn. and Ald. 630 ; Campion ». Colvin, 3 Bing. N. C. 17, in none
of which, were there any words of demise, or letting to freight;
Yates and others, assignees of Ashton and others, ». Railston, 8
Taunt. Rep. 293 ; Christie and others, assignees of Laing v. Lewis,
2 Brod. and Bing. Rep. 410, in both of which the Instrument of
Charter “was by deed under seal, and containing words of demise, or
letting to freight. The previous decision in Hutton ». Bragg, 7

Taunt. 14, is now overruled by the above cases.
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signee, for the conveyance of his goods®; nor
will it prejudice the shipowner’s right of lien,
against the goods of such third persons, for the
freight per bills of lading, if the charterparty
should be under seal®.

But the right of lien, has been held good on
cotton, belonging to the charterer, which had been
consigned, under peculiar circumstances to the
defendant, with notice of the charterparty, not
only for the freight of that specific cotton, but
for the whole freight under the charterparty® ;
in this case the return cargo, consisting of cotton,
had been purchased by means of advances made
by the defendants, upon the security of the out-
ward cargo, which still remained in their hands;
and the jury found that the cotton was the pro-
perty of the charterer.

(1) Paulv. Birch, 2 Atkins, 621 ; Mitchell v. Scaife, 4 Camp. N.P.C.
298 ; Christie and others v. Lewis, 2 Brod. and Bing. 410; Faith ». The
East India Company, 4 Barn. and Ald. 630. See also Tate v. Meek,
8 Taunt, 285, in which case the Shipowner received from the dif-
ferent Consigness, the rates of Freight, mentioned in the respective
Bills of Lading, of the goods of third persons, which were less than
those stipulated for by the Charterparty.

(2) Christie and others ». Lewis, 2 Brod. and Bing. Rep. 410.
See also Small and others v. Moates, 9 Bing. 574, where a Lien on
the Loading was expressly reserved by the Charterparty, and it was
held to affect goods purchased and put on board by the Charterer,

and then transferred to a third person.

(3) Campion v, Colvin, 3 Bing. N. C. 17.

Lien for
Freight.
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When the When the delivery of the goods, and the pay-

delivery of the ent of freight by a bill, are concomitant acts,

Goods and the . T : g

payment of the N€ither party is obliged to perform his part,

Freight are  without the other being ready to perform the

concomitant o velative act®: and where, by the charterparty
a freighter covenanted, to pay part of the freight
in cash, on the day the vessel should be reported
inward, and the remainder of the freight and
primage, by a good and approved bill, at a given
date from the day on which the delivery should
be completed, and the shipowner had delivered
some goods, to various consignees, and received
the respective freights on each of those consign-
ments, but at a less rate than that contracted for
by the charterparty, the point raised was, whether
the shipowner was justified, in detaining the -
freighter’s goods, until payment of the residue of
the freight, which he had covenanted to pay by
the charterparty, and it was held that the ship-
owner was justified ; and per Gibbs, C. J. « If the
whole cargo had been one bale of goods, there
would have been no doubt. But the difficulty is,
that the remainder of the freight, is to be paid by
bills, to bear date from the day of the delivery,
and the delivery may take several days. We
think the captain might obviate this, by landing
the cargo in his own name, and tendering a bill
for the whole amount, dated from that day.”®

Matters in The owner of a ship has not a lien for port
respect of

acts.

(1) Per Gibbs, C. J. in Tate v. Meek, 8 Taunt. 292.
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charges, where there is no usage on the subject, whichtheship-

unless it is clear, from the terms of the charter- owner has not
RN a Lien,

party that it is intended to be allowed™®; nor has

a shipowner a lien for dead freight, beyond the

freight of such goods as had been brought home

in her®; nor can a right of lien be enforced upon

the goods for demurrage, in a case where the

charterparty does not contain a clause giving

such right®; nor can a lien be sustained for any

breach of covenant, of which the damages are

unsettled, and which therefore can only be duly

rated, either by a jury or by an abitrator®.

Whenever a charterparty is entered into, the Demurrage.
number of days allowed for discharging, or
loading, as the case may be, and the demurrage
to be paid in case of delay, ought to be carefully
provided for; and as will be afterwards explained,
they should also be inserted in the bills of lading,
in the case of a general freight ship. There
have been several cases before the Courts, arising
out of disputes respecting demurrage, some of
which it may be proper to notice in this place,
because the decisions of the Courts in those

(1) Faith ». The East India Company, 4 Barn. & Ald. 630 & 642.

(2) Phillips and others, assignees of White . Rodie and others, 15
East, 547 ; Birley v. Gladstone, 3 Maule and Sel. 205 ; Gladstone v.
Birley, 2 Merivale, 401.

(3) Phillips and others v. Rodie, 15 East, 547 ; Birley v. Glad-
stone, 3 Maule and Sel. 205 ; Abbott on Shipping, 4th edition, part
3, c. 1, sec. 7, p. 191,

(4) Holt on Shipping, vol. 2, p. 7.
DD
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cases, are material to show the stipulations, and
agreements, which are proper to be introduced
into charterparties, respecting demurrage. If by
the bill of lading no time be stipulated, within
which the goods are to be discharged, the
implied contract on the part of the consignee or
owner of the goods, is to discharge the ship, in
the usual and customary time for unloading ;
and it has been held, that the consignee is not
liable, to an action for a compensation to the
shipowner, in the nature of demurrage, for any
delay occasioned by the crowded state of the
London docks, though the cargo might have
been landed sooner, if instead of bonding the
goods, the duties had been immediately paid by
the consignee”. The master cannot maintain
an action of assumpsit in his own name, as he
may for freight on a bill of lading, upon an
implied promise to pay demurrage, when there
is not a bill of lading expressing it to be so

Unless the Bill payable®. If, however, a consignee accept goods

of Lading

(1) Burmester v. Hodgson, 2 Camp. Ni. Pri. C. 488. See also
Rodgers v. Forresters, 2 Camp. N. P. C. 483, which was an action on
a Charterparty, containing a covenant to unload the vessel in the

usual and customary time, and in which the decision was the same.

(2) Brouncker . Scott, 4 Taunt. 1. In this case it appears also
to have been assumed on the part of the Consignee’s Counsel, that
the Captain had no lien on the goods for the payment of Demurrage,
as it would involve this difficulty, that as the amount of the De-

murrage, would be continually increasing, by the detention of the
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under a bill of lading, at the bottom or margin expressit to
of which is a memorandum, that the ship is to b pevable-
be cleared in a certain number of days, and at a 1f so expresse
certain sum per day demurrage, to be paid after the Master

- o may sue for i
that time, the master, upon delivery of the goods, ; 1ic own
may sue in his own name, and recover demur- name.
rage against the consignee.

Cases have occasionally arisen upon charter- Charterers,
parties, and others upon bills of lading, in which g‘::j:‘:’:ze:"
demurrage was expressed to be payable, where g, 1iabic
the delay in the discharge of the goods, was to Demurrag
caused by events, not under the control of the ic’;;es’t:i‘:hou
charterer, consignee, or owner of the goods, yet ., bt e
he has been held liable to pay the shipowner their own.
demurrage for the period of detention; as for
instance, where it arose from the crowded state

of the London docks, and the inability of the

goods, the delivery of them would never be demanded. See also
Evans ». Forster and another, 1 Barn. and Adol. 118. In Burmester
v. Hodgson, 2 Camp. N. P. C. 488, before referred to, an Action ;)f
Assumpsit, on an implied promise for Demurrage, was attempted
without success in the name of the Master. Nor can an action be
maintained by a Shipowner on an implied promise against a Consignee,
who is not the owner of goods, to pay general average, if the Bill of
Lading be silent respecting it—Scaife ©. Sir John Tobin, 3 Barn.
and Adol. 523.

(1) Jesson ». Solly, 4 Taunt. 52; and see Harman v. Clarke and
others, 4 Camp. N. P. C. 159; Harman ». Mant, ibid. 161. In-
debitatus Assumpsit will not lie for Demurrage unless there is an

express agreement—Horn v. Bensansan, 2 Mood. and R. (N, P.) 326.
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dock company to discharge the vessel®; where
the loading and departure of the vessel was pre-
vented by the river Thames being frozen over®;
where there was a prohibition of a foreign go-
vernment, against the exportation of the intended
articles, and the captain did not know of the
prohibition, before entering the port to which he
went for the goods®; where the consignee had not
notice of the vessel’s arrival® ; where the delay
arose, in consequence of the act of the revenue

(1) Randall ». Lynch, 2 Camp. N. P. C. 352, and 12 East, 179,
which was an Action of Covenant upon a Charterparty, A Char-
terer is also liable for the non-performance of a covenant to load a
cargo, though, in consequence of an infectious disorder at the port of
loading, (Gibraltar,) all public intercourse is prohibited by the law
of the place; and per Lord Ellenborough, C. J. in the same case:
¢ If indeed the performance of the covenant had been rendered un-
lawful by the government of this country the contract would have
been dissolved on botk sides, and this Defendant, inasmuch as he had
been thus compelled to abandon his contract, would have been
excused for the non-performance of it, and not liable to damages.”’—
Barker v. Hodgson, 3 Maule and Sel. 267.

(2) Barret . Dutton and another, 4 Camp. N.P. C. 333. But in
order to render a Charterer liable in such a case, the detention
must have been for the purpose of loading ; and if, after it is com-
pleted, the ice prevents the vessel’s sailing, he is not liable for
demurrage—Pringle v. Mollett, 6 Mee. and Wels. 82.

(3) Blight v. Page, 3 Bos. and Pul. 295, (in notis,) cited by Gibbs,
C. J. in Barret v. Dutton, 4 Camp. N. P. C. 334.

(4) Harman v, Clarke, 4 Camp. N. P. C. 159,
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officers, in unlawfully seizing a part of the Demurrage.
cargo™.

Charterers,
In a case which arose upon a general ship, Consignees, or

which took brandies on board under bills of g;v;’;:no:ble

lading, which allowed for the delivery in London to Demurrage

twenty lay days, and stipulated for £4 per day i’;s‘ies"j:i’lhout

afterwards, some of the consignees choosing to ek

have their goods bonded, the vessel could not their own.

make her delivery in the London docks until

forty-six days after the twenty days, some of the

goods which were undermost, could not, though

demanded, be taken out, until the upper tiers

were cleared ; it was decided, that each of the

consignees of such goods was liable on a general

count, for demurrage, in an action brought by

the master, to pay £4 per day for the forty-six

days ; and Sir James Mansfield, C. J. observed,

“ I was struck very much with the argument,

that it was not the fault of the defendant, but the

fault of the plaintiff himself, that those goods

could not be got out, until the other goods which

lay above them were delivered. But it is not,

in truth, the fault either of the plaintiff or de-

fendant that the goods could not be taken out.

There can be only so many goods at the top of

the vessel, as the proper stowage of the goods

will allow, therefore all the others must be at

the bottom ; and as this is a general ship, and

the goods do not all belong to the same con-

(1) Bessey v. Evans, 4 Camp. N. P. C. 131.
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signee, the goods of some of the consignees must
be undermost. If this argument would avail,

Consignees, or therefore, that the captain is not entitled to

Owners of
Goods, liable
to Demurrage
in certain
cases, without
any fault of
their own,

demurrage, for those goods which were not
uppermost, it would restrain the contract for
demurrage to the few persons whose goods were
at the top, but that construction would be con-
trary to the positive contract ; for it is impossible
to get out of the words of this bill of lading,
which though it is a singular species of contract,
to bind a consignee by an instrument signed not
by himself, but by the captain, yet as the con-
signors delivered the goods on board under that
bill, and the defendants accepted that bill of
lading, it is binding upon them, and therefore
this action may be sustained on the general
count for demurrage.”®

‘Where a general ship took some silk on board,
to carry from Rotterdam to Liondon, on the de-
fendant’s account, and on the margin of the bill
of lading was written, “The consignee to clear the
goods in fourteen running days after her arrival
in port,or to pay £4 per diem for demurrage;” the
vessel was ready to deliver on the 3rd of October.
The defendant applied for, and was ready to
receive his goods within the running days, but
being undermost in the vessel, delivery could not
be made until the 22nd; it was held that the

(1) Leer v. Yates, 3 Taunt. 387; Leer v. Cowell; and Leer v.
Gorst, ibid.
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plaintiff was entitled to recover demurrage, Demurrage.
although he did not deliver the goods within the charterers,
time allowed, being prevented by other goods Consignees, or
belonging to other consignees which overlaid g::;:s l(,::ble
them ; and Gibbs, C. J. stated, « The consignee, ¢, De,;urrage
by taking to the goods, contracts with the owners i certain
of the vessel, to perform the terms upon which ziifsf;zittﬁ:m
they have undertaken to convey and deliver them. their own.
Those terms are expressed in the bill of lading,
and the defendants by claiming and receiving the
silks, have acceded to them. The captain was
ready to deliver his cargo on the 3rd of October.
If all the consignees had been ready, he might
have cleared the vessel within seven days. It
appears, however, that she was not cleared till the
24th. The consignees of such goods which are
at the bottom of the vessel, cannot receive them
till the latter period of delivery. Iach consignee
undertakes to clear away his goods within a
certain time, and although by the default of
others he is prevented from so doing, he is
liable, notwithstanding, to demurrage, by the
terms of the contract, unless the delay be occa-
sioned by the default of the captain or his crew.”®

Those decisions have not been over-ruled, and

(1) Harman ». Gandolph and others, 1 Holt, N. P. Cases, 35 ; and
see observations on that and the preceding cases, 2 Holt on Shipping,
c.1, page 17, (innotis.) See, however, the opinion of Lord Tenterden,

C. J. at N. P. in Dobson . Droop, 1 Moo. and Mal. 441 ; and 4 Carr,
and Payne, 112,
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Demurrage. consequently it is apprehended that they muststill
Charterers, b€ considered as of authority ; but although the
Consiguees, or point has not since been argued before the Counrt,
g;v;:fl?:ble yet, in two cases at Nisi Prius, Lord Tenterden,
to Demurrage C. J. has expressed himself dissatisfied with them;
in certain  and in one of those cases, which was an action of
cases, without -
any fault of  ASSUMPsit, for demurrage, brought by the master
their own.  0f & Vessel, against a consignee of corn, and the bill

of lading contained the following clause— To
be discharged within twelve running days after
the vessel’s arrival, or to pay £2 British sterling
demurrage for every day longer detention,” he
stated, “ I have great difficulty in saying that
when the consignee has had no opportunity of
taking bis goods within the time stipulated he
is bound by the contract to pay for not doing so;
he cannot, I think, in that case, be said to detain
the vessel. On the other hand, I do not agree
to the proposition, on the part of the defendant,
that he has necessarily the stipulated time, to be
computed from the period when the discharge of
his own goods can be commenced ; I think, after
that period he must use reasonable despatch.
The true principle seems to be this : if the goods
of the particular consignee are not ready for dis-
charge at the time of the ship’s arrival, he must
have a reasonable time, for removing them, after
they are so; if in such a case using reasonable
despatch, he cannot clear them, within the stipu-
lated period, from the ship’s being ready to dis-
charge her cargo generally, he will not be liable
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for demurrage till the expiration of such a reason- Demurrage.
able time; but when it is expired, he will be charterers,
liable, though the stipulated period, if computed Consignees, or
£ i . ] 1l bl ok £adi Owners of
rom the time when the discharge of his own o . .,

goods could have commenced, is not at an end.”® to Demurrage
in certain

In a subsequent case at Nisi Prius, which was
also an action of assumpsit for demurrage,brought ., ¢4 of
by the owners against a consignee of corn, the their own.
bill of lading contained the following memoran-
dum—< The ship to be discharged in fourteen
running days after arrival, or else to pay four
guineas a day demurrage,” Lord Tenterden, C.J.
said, “ I am certainly of opinion, that if a con-
signee cannot get his goods, because some other
person’s goods prevent him, he is not liable for
the delay of the vessel.”®

It is to be regretted that the point has not
been again fully argued before the Court, because,
notwithstanding the respect in which the dictum
of Lord Tenterden, C. J. may be held, an owner
or consignee of goods cannot at present be
secure in acting upon it.

The contract of bottomry (which originally Bottomry
arose from permitting the master of a ship, in a ?:::fji::ts
foreign country, to hypothecate the ship in order Hiypothecs
to raise money to refit) is in the nature of a tion.
mortgage of a ship; when the owner takes up

cases, without

(1) Rogers ». Hunter, 1 Moo. and Mal. N. P. 63.

(2) Dobson v. Droop, 1 Moo. and Mal. N. P. 441, and 4 Carr.

and Payne, N. P. 112.
EE
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money to enable him to carry on his voyage, and
pledges the keel or bottom of the ship (partem
pro lolo) as a security for the re-payment. In
which case it is understood, that if the ship be
lost, the lender loses his whole money ; but if it
returns in safety, then he shall receive back his
principal, and also the premium or interest agreed
upon, however it may exceed the legal rate of
interest : and this is allowed to be a valid con-
tract, in all trading nations, for the benefit of
commerce, and by reason of the extraordinary
hazard run by the lender. And in this case the
ship and tackle, if brought home, are answerable
(as well as the person of the borrower) for the
money lent®.

With regard to a foreign country, the rule
appears to be, that if the master of a vessel has
occasion for money to repair or victual his ship,
or for any other purpose necessary to enable him
to complete the enterprise in which she is en-
gaged, whether the occasion arises from any
extraordinary peril or misfortune, or from the
ordinary course of the adventure, he may, if he
cannot otherwise obtain it, borrow money on
bottomry, at maritime interest, and pledge the
ship and the freight to be earned in the voyage -
for repayment at the termination of the voyage®.

(1) 2 Blackstone’s Com. book 2nd, c. 30, p. 458, 14th edition.
(2) Abbott on Shipping, part 2, c. 3, p. 149, 4th edition ; which

is the edition which is always referred to in this Treatise, as it was



[Chap. 7.] BOTTOMRY BONDS. 219

The custom of all countries, and of our country Bottomry
amongst them, limits this hypothecation by the  Bonds:
master to the circumstance of the vessel being

in a foreign country, or in the course of her

voyage, and not in the place of her owner’s
residence®.

Sometimes, also, but inaccurately, money lent Respondentia.
in this manner, is said to run at respondentia,
for that word properly applies to a loan of money,
upon merchandize, laden on board a ship, the re-
payment whereof is made to depend upon the
safe arrival of the merchandize, at the destined
port™®.

Bottomry bonds are occasionally taken in Eng- Bottomry
land from masters of foreign vessels, which in the 1]\3:“‘:5 gi“;“by
course of the voyage to, or when in this country, Foisei:f >
have sustained damage, or incurred expenses, and Vessels when
the master finds itnecessary, to pledge or hypothe- Zlofll::ry.
cate the vessel and freight, in order to raise
money, for the purpose of discharging the ex-
penses incurred, in the necessary repairs, stores,

published in the lifetime of that learned and talented Lawyer, and
under his own superintendence and correction : persons, however,
who are desirous to pursue the subject of Bottomry more fully than
is contemplated by the plan of this Treatise, will find various addi-
tional cases and much useful information in the recent excellent

edition of Abbott on Shipping, by Mr. Serjeant SHEE.
(1) 1 Holt on Shipping, part 2, ¢. 3, p. 398.

(2) Abbott on Shipping, part 2, c. 3, sec. 15, p. 143, 4th edition.
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Givenby  and equipments for her®. They are also given

II;I::::;SV Zfssels by the masters of British vessels, in foreign

dirdad: countries, under circumstances analogous to those

last mentioned. '

Advances made to the master for the repairs

and service of a British ship in the port of Cowes,

the owners being resident at Newcastle, cannot

be made the subject of a bottomry transaction ;

and where a bottomry bond was given by the

master at Rotterdam, it was pronounced against,

upon the ground, that the advances were made

for the re-payment of debts incurred by the ship

in a former voyage, and also that such advances

were not necessary for the immediate exigencies

of the ship; and it was stated by the Counrt,

Nottobe ‘I know of no case which has decided that a

given for debts yesse] can be wvalidly hypothecated for debts
incurred prior | - : ) : s

incurred prior to the immediate voyage in which

she is engaged at the time when the bond of
1%(2)

to the voyage.

bottomry is given.

A party cannot ‘legally lend money upon
bottomry of a vessel, if at the time he be indebted
to the owners in respect of the vessel®.

(1) It seems that the Agent of the Shipowner may, under certain
circumstances, take a Bottomry Bond, as a security for advances made
by him : The Hero, 2 Dodson’s Adm. Rep. 139 ; and see form of Bot-
tomry Bond taken by the Agent, set out in the report of that case.

(2) Lochiel, 2 Robinson’s Adm. Rep. 34, (per Dr. Lushington.)

(3) Hebe, 2 Robinson’s Adm. Rep. 146.
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It is indispensible to the validity of the bottomry The money

bond, that the money should be advanced for the @ust be ad-
vanced for the

purposes of the
of the sum lent, and the marine interest, should Vessel, ana

be put to risk, and contingent, and depend on ™"t e Put
her safe arrival®.

It must be resorted to only when the master is onlyin defaul
not able to obtain the requisite aid, on the personal of personal
credit of himself and the owners®: and as has “***
been stated by Sir John Nicholl, ““ Hypotheca- And in case
tion, therefore, can only be valid if bottomed on Supplies
necessity, and that necessity must be twofold : ::;::?:i:ea;:
first, a necessity of obtaining supplies in order other way.
to prosecute the voyage; and secondly, the
impossibility of obtaining those supplies in any
other way than by an hypothecation of the ship
itself: for if they can be procured upon the
credit either of the master or of the owners, or

purposes of the vessel, and that the re-payment

risk.

by advances on the freight, or by passage money,
or upon any other credit than the hypothecation
of the ship, the bond of hypothecation is ab-
solutely void: necessity, as was expressed by
Lord Stowell in the case of the Nelson®, is the
vital principle of hypothecation bonds, and the

(1) Marshall on Insurance, vol. 2, c. 5, p. 759, 3rd edition;
Simonds and another ». Hodgson, 3 Barn. and Adol. 50.

(2) Abbott on Shipping, part 2, c. 3, sec. 15, p. 143 ; The Rhada-
manthe, 1 Dodson’s Adm. Rep. 206 ; The Augusta, ibid, 286 ; The
Sydney Cove, 2 Dodson’s Adm. Rep. 7.

(3) 1 Haggard’s Adm. Rep. 169.
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absence of that necessity is their undoing ; it is
the destruction of the bond itself.”®

A bottomry bond executed whilst the master
was under arrest was held valid, as it did not
appear to have been extorted by duress®: but
where the master, on being threatened with
arrest for supplies previously furnished on his
personal credit, executed a bottomry bond, it
was held to be void®.

‘Whenever the master may pledge the ship by a
bottomry bond, he may pledge the freight also®.

If the advances were made on the credit of
bills, drawn by the master upon the owners, or
otherwise on personal credit, the additional se-
curity of a bottomry bond would not be necessary,
and then it would not be valid as a charge against
the vessel ; and if a further advance be made
on the security only of the ship and freight, the
bond will be valid for that part, and it is not
necessary, that the bond should be either good or

(1) Per Sir John Nicholl, The Hersey, Grinwood, 3 Haggard’s
Adm. Rep. 408.

(2) The Heart of Oak, 1 Robinson’s Adm. Rep. 205.

(3) The Hersey, Grinwood, 3 Haggard, (Adm.) 404; Gore v.
Gardiner, (S. C.) 3 Moore, Jud. Committee Privy Council, p. 79,

affirming the judgment below, with costs.

(4) Abbott on Shipping, part 2, c. 3, sec. 15, p. 142, and sec. 30,
p. 155. The Gratitudine, 3 Robinson’s Adm. Rep. 240. The Jacob,
4 Robinson’s Adm. Rep. 245.
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bad in toto®”. As a bottomry bond may be good Bottomry
in part, though void for the residue, where a  P°onds
bottomry bond was given by the master at New

York, as well for advances to obtain his discharge

from arrest, at the instance of the consignees, on

account of damage done on the voyage to part of

the cargo, as for payment of the port duties, and

other disbursements, necessary to enable the

ship to prosecute her voyage, the Judicial Com-

mittee of the Privy Council reversing so much

of the decision of the Admiralty Court, as re-

jected the bond in toto, sustained the bond to

the extent of the sums advanced, for necessary

supplies, and payments of the port duties®. And Bond valid for
a bond may be valid, for the money advanced ™°rey ad-
with a view to the security by bottomry, although :?:;eiwnh 4
it is altogether void with respect to that which Bottomry.
was paid alio intuitu®.

Bills of exchange may be taken by the lender, Bius of Ex-
as a further or collateral security, and in that change taken
case taking them will not prejudice a bottomry ° ° i
bond, originally stipulated for by the lender, and
agreed to be given by the master®.

security.

(1) The Augusta, 1 Dodson’s Adm. Rep. 287, 288. The Hero, 2
Dodson’s Adm. Rep. 146, 147.

(2) Smith v. Gould and others, The Prince George, 4 Moore,
(Jud. Committee Privy Council,) 21.

(3) Per Sir William Scott, the Hero, 2 Dodson’s Adm. Rep. 147.

(4) Samsun v. Bragington, 1 Vesey 443, cited in Abbott on
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Cannot be The bond must be given for a debt, to which
givenfora  the owners would be liable, and the master
debt of the ! 1 i b . ! f
Master. cannot charge the ship, by any instrument o
hypothecation, for any debt of his own. The
attempt would be a fraud in him, and those who
should aid him to do so, would be parties to the
fraud; and therefore the fairness of the loan, may
be made the subject of inquiry and contest, if
But his justice require it: but provided the ship have
subsequent  heon in a state of want, and the money fairly
misapplication ’ 4
of the money Advanced to the master to relieve her, his sub-
will not vitiate sequent misapplication of it, will not deprive the
thesecurits-  Jender of the benefit of his security®.

Thelsst Bond  In case of insufficiency in the value of the
entitled to - yegsel, to discharge all of such securities, given
iority. / . R
4 cad at different periods of the voyage, the last in

point of date, is entitled to priority of payment,
because the last loan furnished the means of
preserving the ship®.
Bottomry A bottomry bond, although expressed to be
Bond without v acuted by the master, for himself and the owner,
a proper Dee

authorizing it Will mot bind the owner personally, unless he had

will not bind by a previous deed, authorized the master to
the Owners.

Shipping, part 2, c. 3, see. 23, p. 150. The Jane, 1 Dodson’s Adm.
Rep. 466.

(1) Abbott on Shipping, part 2, c. 3, sec. 27, p. 152; and the
Gratitudine, 3 Rob. Adm. Rep. 271 and 272.

(2) Abbott on Shipping, part 2, ¢. 3, sec. 28, p. 153. The Rha-
damanthe, 1 Dodson’s Adm. Rep. 201. The Betsey, ibid. 289. The
Sydney Cove, 2 Dodson’s Adm. Rep. 1.
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execute such a bond for him™. But the bond But it wil
professing to bind the owners personally, will i:i“ W
not be vitiated altogether, as it will still bind
the vessel, for a bottomry bond may be good in
part and bad in part®.

To discharge the borrower, there must be not There must b
merely a total loss, in the ordinary legal accepta- *® "ter de-
. . struction of
tion of the term, such as in the case of an g, gy, 1o

essel.

insurance of the ship, might have entitled the discharge the
assured to abandon, but an absolute and utter Borrover
destruction of the ship. Nothing short of an

actual total loss, will discharge the borrower of

money upon bottomry, so nothing less will render

the insurer on bottomry liable®,

The loss in case of capture falls upon the Capture.
lender, but his security will not be affected, by a Temporary
mere temporary detention of the vessel by the detention:
enemy,

The lender like an insurer, is only accountable Lender not

for losses which happen, within the time and place 2¢countable
for deviation

(1) Abbott on Shipping, in Appendix No. 1, (note) 495, and part

3,¢. 1, sec. 2.

(2) Case of the Nelson, 1 Haggard’s Adm. Rep. 176. Seealso the
Hero, 2 Dodson’s Adm. Rep. 147, and the Tartar, 1 Haggard’s Adm.
Rep. 13, 14; The Augusta, 1 Dodson’s Adm. Rep. 288.

(3) Thompson ». Royal Exchange Assurance Co. 1 Maule and
Sel. 30.

(4) Holt on Shipping, v. 1, p. 423 ; Marshall on Insurance, v. 2,
p. 760 ; Joyce v. Williamson, B. R. Michaelmas Term, 23rd George

III, there cited.
FF
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or misconduct of the risk, as specified in the contract; therefore
of the Owner jf the ship, without necessity, deviate from the
or Master. : . .
voyage described in the bond, the lender will
not be liable, any more than an insurer to any
loss that may afterwards happen® ; and the act
or misconduct of the owners of the ship, or of
Or change of the master, (such' as the voyage being changed

bayy - L- by the owners, or if a loss happen by the barratry
of the master,) is not a peril at the risk of the
lender®.

Bottomry Unless the usage of a particular trade sanctions

- a departure from the rule, respondentia, and bot-

specifically in-

sured as such, tOITY securities, if insured, must be particularly

and specifically mentioned, and insured as such,
in the policy®.
Bottomry on ~ The Act 7th George 1st, c. 21, amongst other
Ships inthe  epactments, declares, by section 2, ¢ That all
;::::;n‘:fs g CODtracts and agreements whatsoever, at any
designed to  time from and after the 24th of June, 1721,
;;:::Il:d?:: made or entered into by any of his Majesty’s
subjects, or any person or persons in trust for
them, for or upon the loan of any monies by
way of bottomry on any ship or ships in the

(1) Holt on Shipping, v. 1, p. 424 ; Marshall on Insurance, 3rd
edition, v. 2, p. 763.

(2) Marshall on Insurance, vol. 2, p. 762.

(3) Glover . Black, 3 Burrow’s Rep. 1394 ; Marshall on Insurance,
v. 1, p. 324; in Simonds v. Hodgson, 3 Barn. and Adol. 50, the

Policy was on ‘* Bottomry free from Average, and without benefit of

Salvage.”’
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service of foreigners, and bound or designed to Bottomry

trade in the East Indies,” shall be void. O IR o
The Statute 19th George 2nd, c. 37, after Bottomry and

prohibiting insurances without interest, enacts by ?jg’;“:e:fm

section 5, that after the 1st of August, 1746, <All Bﬁﬁslf

and every sum or sums of money to be lent on bot- subjects bound

tomree, or at respondentia upon any ship or ships ;’a‘:t' ;‘;’;sth‘

belonging to any of his Majesty’s subjects bound .4 e peneti

to or from the Kast Indies, shall be lent only on of Salvage

the ship, or on the merchandize, or effects laden ;ll:’;: 1

or to be laden on board of such ship, and shall

be so expressed in the condition of the bond ;

and the benefit of salvage shall be allowed to the

lender, his agent, or assigns, who alone shall have

a right to make assurance on the money so lent,

and no borrower of money on bottomree, or at

respondentia as aforesaid, shall recover more on

any assurance than the value of his interest on

the ship, or in the merchandizes, or effects laden

on board of such ship, exclusive of the money

so borrowed ; and in case it shall appear that the

value of his share in the ship, or in the mer-

chandizes, or effects laden on board, doth not

amount to the full sum or sums he hath borrowed

as aforesaid, such borrower shall be responsible

to the lender for so much of the money borrowed

as he hath not laid out on the ship or mer-

chandizes laden thereon, with lawful interest for

the same, together with the assurance, and all

other charges thereon, in the proportion the

money not laid out, shall bear to the whole money
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Bottomry lent, notwithstanding the ship and merchandizes
Bonds. e totally lost.”
Lender not The lender is not liable for particular average ;
liable for par- gand it is extraordinary, that two treatises of
ticularaverage: . . g
celebrity differ on the points, whether or not he
is entitled to the benefit of salvage, and liable to
general average; one of them stating, “A lender
on bottomry, or respondentia, is to be distin-
guished in many things from an ordinary insurer.
whether e 1s not entitled to the benefit of salvage, nor
entitled to the j5 Jye liable to contribute in the case of general

benefit of (1) 3 4
Salvage,and  @verage ;" and the other stating, The lender

liable to and insurer are, in general, exposed to the same
°°“t"bl“te o perils which have the same commencement and
genera 5

rbtope end. Both are entitled to the benefit of salvage,

and liable to general average.”® It has been
said, however, by Lord Mansfield, C. J.® that
by the law of England, upon a bottomry contract,
there is neither average nor salvage; and by
Lord Kenyon®, that a lender upon respondentia
is not liable to average losses ; but is entitled to
receive the whole sum advanced, provided the
ship and cargo arrive at the port of destination.

(1) Holt on Shipping, 3rd edition, v. 1, part 2, c. 3, p. 423.
(2) Marshall on Insurance, 3rd edition, v. 2, b. 2, c. 1, p. 745.

(3) In Joyce v. Williamson, B. R. Michaelmas T. 23rd George
II1, cited in Park on Insurance, 2nd vol. c. 21, p. 563.

(4) Walpole ». Ewer, at N. P. after Trinity Term, 1789; Park
on Insurance, vol. 2, c. 21, p. 565.
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It is to be regretted that such important Whether

questions should appear at all unsettled : with ;’;::tdot: e
respect to general average, it may be remarked, g1.00 and
that it is to sacrifices voluntarily made, which are liable to
the subject of general average, that the lender ©ontribnte fo
owes the preservation of his money, which without 5::::;
- such sacrifices, would be lost with the ship, it
consequently appears consistent with justice, and
with the general principles of the law merchant,
that the lender ought to be liable for general
average. On inquiry, however, the Author has
not been able to discover, that it ever was the
practice, for lenders to contribute to it.

The Statute 19th George 2nd, c. 37, sec. 5V,
provides that the benefit of salvage, shall be
allowed to the lender, on East India voyages, but
(besides being silent as to voyages to or from
any other quarter, ) it no where mentions general
average.

In general, as soon as the risk ceases, either When Marine
by the ship’s safe arrival, the expiration of time, terest
or any other event, the marine interest ceases, e
and the debt becomes absolute. IFrom that time
if the borrower delay payment, it bears only
ordinary interest®.

The lender usually discharges the amount of The Lender
the stamp duty, and the expense, of preparing us"ally rays

. : % for the Bond,
the instrument of bottomry, in the first instance, .4 ads the

expense, to the

(1) Supra, p. 227. principal.

(2) Marshall on Insurance, 3rd edition, vol. 2, p. 757.
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Bottomry and adds it to, and includes it with the principal
Bonds.  secured by the instrument.
Powers and If the loan be not repaid within the time
jurisdiction of 1,yescribed, the High Court of Admiralty, will
the High Court | 5 8 .
of Admiralty 15SU€ @ warrant to arrest the ship, and will cite
respecting  all persons interested, to appear before the Counrt,
ﬁ::g’:’" if they think proper to do so, and if necessary,
the Court will decree a sale, for the discharge
of the bond and charges. The proceeding in rem.
against the ship itself, is the proper and peculiar
province of the Court of Admiralty®, which has
an undoubted jurisdiction over bottomry bonds®.
The Cowrtof  In practice, these instruments, though choses
:i:’::'t‘::g‘:? in action, are not unfrequently assigned, and the
be putin suit H1gh Court of Admiralty of England, will allow
byanAssignee. them to be put in suit by the assignee® ; and
Sir William Scott stated, in the case of the
Rebecca®, that ¢“a bottomry bond is a negociable
interest, which may be transferred, and put in
issue, by the person so acquiring it.”

Nottobegiven  n the place of the owners’ residence, where
by the Master
at the place of

the Owners’ propriety of borrowing meoney in this manner,
residence  the master of the ship is, by the maritime law of

without their . . 3
ey all states, precluded from doing it, so as to bind

they may exercise their own judgment, upon the

(1) Abbott on Shipping, part 2, c. 3, p. 151.
(2) The Atlas, 2 Haggard’s Adm. Rep. 48.
(3) Holt on Shipping, vol. 1, p. 400.

(4) The Rebecca, Maddick, 5 Robinson’s Adm. Rep. 102.
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the interest of his owners, without their consent; Bottomry
with us, England is considered for this purpose, —Bonds.

as the residence of an IKEnglishman, at least

before the commencement of a voyage®. But Bottomry

it has been held, that Ireland is to be so far con- Bond given in
. v Ireland on an

sidered as a place abroad, and not the residence gngiish spip.

of the owners, that an English ship may be

hypothecated there by the master, in the course

of a voyage™®.

In the case of the Barbara, a London registered
vessel, a warrant was granted, by the High Court
of Admiralty to arrest the vessel, where an in-
strument of hypothecation of her, had been given
in Jersey, by the master, who was also the owner, In Jersey.
and the Court held that Jersey, for the purpose
of sustaining these bonds, might be considered a
foreign possession. And on its appearing, that Power of the
a collusive sale had been made of her, by the :e"l‘gte:;lic::}:
owner, to defeat the effect of the bottomry bond, of the Certii-
and the purchaser detained the certificate of cate of
registry, the Court granted a monition against """
him, to bring in the ship’s register, and upon its

(1) Abbott on Shipping, part 2, c. 3, sec. 22, p. 149.

(2) Menetone v. Gibbons and another, 3 T. R. 267. See also the
case of the Rhadamanthe, 1 Dodson’s Adm. Rep. 201 and 205, where
Bottomry Bonds were given, at Cork, and the Court held, that the
ports of Ireland were for the purposes of hypothecation, to be con-
sidered as Foreign ports; and the Trident, 1 Rob. Adm. Rep. 29,
where the Bond was executed by the Master, at Plymouth, and the

Owner resided in Scotland.
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Hypothecation 1ssuing, the register was delivered up®. And it
abroad, when }ag heen held, that the master has a right to
the Master .
could not Dypothecate the ship and cargo abroad, though
communicate lying in a port of the same foreign country, in
‘(v)“h = which the owners reside, provided he has no
wners. o . .
means of communicating with the owners® ; the
vessel was a foreign one belonging to Spain.
Vessels A British vessel registered in England, is
registered in - poyer hypothecated by the registered owner, by
England never N . el 1
hypothecated @ bottomry bond given in England, the genera
here by the  opinion being, that a security upon such a vessel,
Ve taken here, should be considered rather in the
light of a mortgage, and that a compliance with
the ship’s registry act, would be necessary, in
order to make the contract available either in
Bottomry equity or law®. But it has been held, that a

Bond given — hyottomry bond given abroad, for the necessities of
abroad by the

Owner.

(1) The Barbara, 4 Robinson’s Adm. Rep. 1 and 3.
(2) La Ysabel, 1 Dodson’s Adm. Rep. 273.

(3) Holt’s Law of Shipping, vol. 1, c. 3, p. 419, Itis stated in
Abbott on Shipping, 4th edition, part 2, ¢. 3, p. 142, that *as the
master of the ship may, under certain circumstances, pledge the ship
by a bottomry contract, so also may the owners or part owners in any
case, to the extent of their respective interests: and this they not
unfrequently do, in order to raise money for the outfit, when prudence
dictates the propriety of such a measure, or the want of personal
credit compels them to have recourse to it.”” But whatever may
have been the practice at the time when that was written, owners of
vessels regisiered in this country never attempt to pledge their vessels

here by any bottomry contract.
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the vessel, by an owner on board, who could not Bottomry
otherwise obtain money, is valid, and supersedes ~ Bonds-
a previous mortgage of the vessel™®.

The instrument of bottomry may be prepared Form of the
in various forms, but it is usually prepared as a ;St:ﬁ;'_‘t e
bond, under seal®.

A bottomry bond requires an ad valorem stamp Stamp Duty.
duty®; and many notaries are in the habit of
subjoining at the foot of it, a notarial certificate, Notarial
of the due execution, which if confined to Certificate of

due execution.

that object, and not made a cloak to certify
extrinsic matter, is looked upon in the same light
as an attestation, and is not considered to require
any additional stamp as for a notarial act ; such
a certificate, though not of any importance in this
kingdom, is considered very useful in some
foreign countries.

The stamp duty imposed upon bottomry bonds Stamp Duty.
by the Stamp Act 55th George 3rd, c. 184, is
as follows :—

‘“ Bond in England, and personal bond

in Scotland, given as a security for

the payment of any definitive and

certain sum of money, not exceed-

RO, i i Las N e £1 0 0

(1) Duke of Bedford, 2 Haggard’s Adm. Rep. 294.
(2) See Precedents, Infra.

(3) General Stamp Act 55th George 111, c. 184, Schedule, part 1,
title, ¢“ Bond ;" see also the Schedule, part 1, title, ¢ Mortgage,”

which imposes the same ad valorem Duties on Mortgages.”
GG
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Exceeding £50, and not exceeding
LTOG, I DINR 5L TN A

Exceeding £200, and not exceeding
£I007:. L0 RN SRR A
Exceeding £300, and not exceeding
EH00 515N AR e
Exceeding £500, and not exceeding
L1000 ... 10 WA LRI
Eixceeding £1,000,and not exceeding
£2,000 UL AL T Aot N R
Exceeding £2,000,and not exceeding
£3,000 R K S AT QUL R
Exceeding £3,000,and not exceeding
£4,000 U0 TR RTINS
Exceeding £4,000,and not exceeding
£5,000 LIk 0 AR g I
Exceeding £5,000,and not exceeding
£10,000 2.1 0L S AGE SN, i
FExceeding £10,000, and not exceed-
ing £15,000 DNt 08 SRS o
Exceeding £15,000, and not exceed-
ing £20,000 .....oovvverrirerriereiri.
Exceeding £20,000 .........ccceeveeenne.
Bond in England, and personal bond
in Scotland, given as a security for the
re-payment of any sum or sums of
money to be thereafter lent, advanced,
or paid, or which may bhecome due
upon an account current, together

[Chap. 7.]

£1 10
2 0
3 0
4 0
5 0
6 O
7 0
8 O
9 0

12 0

15 0

20 0

20 0
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with any sum already advanced or Bottomry
due, or without, as the case may be; Bonyley
Where the total amount of the money Stamp Dauty.

secured, or to be ultimately re-
coverable thereupon, shall be un-
certain, and without any limit........ £25 0 O

where the money secured, or to
And wher y » OR The same duty

be ultimately recoverable there-|as on a bond
upon, shall be limited not to ex- | for such limit-
ceed a given sum ...........c..c......... o o
Where any such bond as aforesaid,

together with any schedule, receipt,

or other matter, put or indorsed

thereon, or annexed thereto, shall

contain 2,160 words,” (30 folios of

72 words each) ¢ or upwards, there

shall be charged for every entire

quantity of 1,080 words” (15 folios)

“ contained therein,over and above

the first 1,080 words, a further pro-

gressive duty of” ... 1 5 0

Formerly there could be only one lender or Formerly only
obligee, in a bottomry bond, but since the Act :“goa}:ig:: 5
5th George 4th, c. 114D, the restrictions against gonq.

corporations, societies, or partnerships, or persons

(1) Repealing part of the Act 6th George I, c. 18, sec. 12, which
had given exclusive privileges, as to Marine Insurances, and Loans
on the sccurity of Bottomry by Corporations or Co-partnerships, to
the Royal Exchange Assurance, and the London Assm:ance Com-

panies.
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acting 1n any soclety or partuership, underwriting
policies of assurance, or lending money by way
of bottomry are repealed.

Average agreements areinstruments (not under
seal) in general use, by which the consignees or
owners of the cargo, severally engage with the
master, or shipowner, to pay their respective pro-
portions, of general average loss and charges,
rateably and in fair proportion, and they frequently
conclude with appointing some competent person
to adjust it, whose decision they engage to abideby.

An average agreement requires a stamp duty
of 2s 6d; but formerly, by the General Stamp
Act® if it did not contain more than 1,080
words, (being 15 common law folios of 72 words
each,) it required a stamp duty of ...£1 0 0
¢ And where the same shall contain

more than 1080 words” ................ 115 0
“ And for every entire quantity of

1,080 words contained therein over

and above the first 1,080 words, a

progressive duty of ... 1 5 0
But now, by the Act 7th and 8th Victoria, c. 21,
sec. 1st and 2nd, (passed in 1844,) the stamp
duties payable by virtue of the acts therein men-
tioned, (amongst others the Act of 55th George
3rd, c. 184,) ““on the agreements,” and on certain
other instruments mentioned and described in

(1) Statute 7th and 8th Victoria, c. 21.

(2) General Stamp Act, 55th Geo. 111, c. 184, Schedule, part 1st.
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the schedule” annexed to the act, are repealed,

and in lieu of them it imposes the duties men-

tioned in the schedule to the act, and amongst
others the following upon agreements ; viz :—

“ And for and in respect of every
agreement, or minute or memo-
randum of an agreement, now
chargeable with the duty of one
pound under the head or title of
“ agreement,” in the Schedule to
the Act 55th George 3rd, c. 184,
ARG KT G, ]
It is remarkable, that the act is silent respect-

ing the before-mentioned duties, of £1 15s 0d,

and £1 5s 0d, imposed in cases where the agree-

ments contain more than 1,080 words, (15

folios) ; it must of course be considered there-

fore, that they remain unrepealed in those cases.

Section 5 of the act enacts as follows: «“And
be it enacted, that if any agreement, or minute,
or memorandum of an agreement, chargeable
with duty under this act, shall be engrossed,
written, or printed upon vellum, parchment, or
paper not duly stamped according to law, and
such agreement, minute, or memorandum shall
be brought to the Commissioners of Stamps
and Taxes, or to any of their officers appointed
or authorized to receive the same, to be stamped,
together with the duty payable thereon, within

Sfourteen duays after such agreement, minute, or

memorandum shall have been made or entered

€0 2 6

Stamp Duty.

e
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into, it shall be lawful for the said commissioners,
and they are hereby required, to cause the same
to be stamped without the payment of any
penalty : Provided always, that if suck agree-
ment, minute, or memorandum shall not be
brought to be stamped as aforesaid, within the
time hereinbefore prescribed, and limited for
that purpose, there shall be payable by way of
penalty on the stamping thereof the sum of ten
pounds over and above the duty chargeable
thereon.”

After the consignees or owners of goods have
signed such an instrument, it is of common oc-
currence, to permit them to receive their goods
from the vessel, without the goods being detained
until payment of the general average, and with-
out waiting for the adjustment of it.

The owners, and masters of vessels, claim a
right of lien, on the goods on board, for general
average contribution; and although that is so
generally understood, amongst merchants and
shipowners, and the point has been incidentally
noticed, it is remarkable, that it has never yet
been fully discussed, in any of our Courts.

In one case, in the High Court of Chancery®,
the ship Ocean returned to this country, from
Buenos Ayres, having met with tempestuous
weather, it became necessary, for the safety of
the ship, to lighten her, by throwing part of the

(1) Hallett v. Bousfield, 18 Vesey, 187.
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cargo overboard, and accordingly a quantity of  Average
bark, the property of the plaintiff, was, with Asreements.
other goods belonging to other persons, thrown Lien for Ge-
overboard. The plaintiffi moved for an injunc- i
tion, to restrain the master and shipowner from
delivering any part of the cargo, and receiving
the freight, or parting with any share of the
ship, insisting on a lien for contribution, which
the Court refused to order ; and Lord Chancellor
Eldon stated, « It seems to me also, as well as I
recollect the text law upon this subject, that in
such case there is a lien upon the goods of each
Sreighter for contribution and average in some
sense: that is, the master is not bound to part
with any of the cargo, until he has security from
each, for his proportion of the loss; but there is
no authority, that on the ground, that he has a
lien to the extent of entitling him to call on
every person, to give security for the amount of
their average, when it shall be adjusted, every
owner of a part of the cargo can compel the
captain to do so.” And he also held that the
mode of adjustment, was not confined by usage
to arbitration.
In an action® by the plaintiffs as surviving
owners of the brig Solon, against the defendant,
as consignee at Liverpool, of goods shipped on
board her at Demerara, upon a voyage from
thence to Liverpool, for general average, where

(1) Scaife & others v. Sir John 'Tobin, Knt. 3 Barn. & Adol. 523.



Average
Agreements.

Lien for Ge-
neral Average.

240 AVERAGE AGREEMENTS.  [Chap. 7.]

the consignee, who was not the owner, of the
goods, received them in pursuance of a bill of
lading, for delivery, to the consignee by name, or
to his assigns, < paying freight for the same with
primage and average accustomed,” but general
average not being mentioned in it, the Court
decided that he was not liable in an action on
an implied promise, as consignee, for general
average ; and Lord Tenterden, C. J. stated,
¢ There can be no doubt, thatif a person receives
goods in pursuance of a bill of lading, in which it
is expressed, that the goods are to be delivered
to him, he paying freight, he by implication
engages to pay freight, and so he would to pay
general average, if that were mentioned in the
bill of lading. But here general average is not
so mentioned.” * * * *

“It is true that the master has a lien on the
goods for general average, and if he had ex-
ercised that right, and informed the defendant,
that if he took the goods he must pay the general
average, and the defendant after such notice had
taken the goods, there would then have been an
implied if not express contract on his part to pay
it;” and per Parke, J. “The shipowner is not
without his remedy in such a case, for to prevent
the inconvenience of resorting to the consignor,
he may insert in the bill of lading, an express
clause that the goods shall be delivered to the
consignee, he paying general average; or he
may insist on his right of lien, and refuse to
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deliver, unless the consignee pays or agrees to  Average
" pay it. Then on what groundis a contract to be Asreements.
implied ? The shipowner’s parting with his lien Lien for Ge-
on the goods, may be a good consideration for P
an express promise by the consignee to pay
general average, but does not raise any implied
contract to pay it, even though the consignee has
notice that a general average has been incurred.
The cases in which a mere consignee not the
owner of goods, has been held liable to freight
or demurrage, proceed on the ground, that his
acceptance of the goods in pursuance of a bill
of lading, whereby the shipper has expressly
made the payment of freight or demurrage a
condition precedent to their delivery, is evidence
of a contract by the consignee, to pay such
demand.”
Of course, after the opinions pronounced by
judges, so talented and distinguished, and also so
perfectly conversant with the law merchant, as
those just named, the owners or consignees of
goods, will not be very likely to contest the ship-
owners’ or master’s right of lien, for general
average ; but the goods may be perishable or
partially injured, or the market may be in a
tickle or peculiar state, and it may be very im-
portant, to obtain the immediate delivery, without
waiting for the getting in, and paying the accounts
and disbursements, and for the adjustment of the
general average, which may be a work of time.

If the owner or consignee want the goods im-
HH
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mediately, it is still a matter of doubt, what kind
of security the shipowner may require before the
delivery: Lord Chancellor Eldon, in the case
before cited, merely says generally, that the
master is not bound to part with any of the cargo,
until he has security from each, for his proportion
of the loss. The security might be given, by a
formal bond or agreement duly stamped with a
surety, by a deposit of money in some approved
third person’s hands, by pledging a part of the
goods with the shipowner or master, by ware-
housing it in one of their names, or by various
other modes; and it is much to be regretted,
that it has never yet been decided, what is the
exact nature, of the security, which ought to be
given or tendered, especially in those cases, where
in consequence of the adjustments of general
averages being incomplete, some time may
elapse, before the proportions of each can be
ascertained.
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CHAP. VIII.

POWERS- OF ATTORNEY.—DEEDS GOING ABROAD.—
DECLARATIONS SUBSTITUTED FOR OATHS.—NO-
TARIAL ATTESTATIONS.—CERTIFICATES.—-REGI-
STRATIONS, &c.

THERE are various kinds of powers or letters of Powers of
attorney, which when executed, require to be ***™"
authenticated by a notary. A power of attorney

for the transfer of American stock in the banks, To transfer
&c. of the United States, requires to be executed ‘;*t'z::““
by the party, in the presence of two witnesses,

before and attested under a notary’s hand and

seal, and at the end of it, is a further certificate

of attestation under the hands of two other
notaries”, testifying that the former is a notary.

These powers of attorney are generally executed

with blanks, left for the name of the agent em-
powered to act for the party.

To save repetition, it may be here remarked, StampDutyon
that in the instance of such a certificate as tha theCertificates
- = a2 and Attesta-
just mentioned, or others of a similar mnature, 4o, ofa
where a deed, power of attorney, or other docu- Notary sub-
ment, is duly impressed with a stamp, at least j];ie';it;c.
equal in amount to the stamp duty imposed upon
a notarial act, any certificate or attestation by a
notary, for the mere purpose of authenticating
such deed, power, or document, and subjoined to

(1) The latter Certificate of Attestation, is occasionally under the
hands of two Merchants, or Inhabitants residing at the place, which
is generally considered sufficient, in lieu of two Notaries.
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it, is considered as forming part of it, and as
not requiring an additional stamp duty; and in
practice it is not usual, to have any additional
stamp, provided the certificate be really confined
to attesting or authenticating, the power of
attorney or document, and not made use of as a
cloak, to verify matters which do not relate to it.

If, however, the certificate or attestation be
intended also, to certify or authenticate any
different or extrinsic matter, or if it be by a
separate instrument annexed to the deed, power
of attorney, or other document, then an additional
stamp duty of 5s is necessary.

Powers of attorney, with some few exceptions,
require a stamp duty of £1 10s®.

Powers of attorney to transfer French stock
are signed by the party®, before and attested by
a notary, under his hand and seal, and in the
presence of two witnesses dwelling in the place,
and it is not customary to add their places of
residence, or their occupations in attesting it ;
and in general the fly sheet is not torn off, but
remains attached to it.

Powers of attorney, to act in general mercantile

(1) Act 55th George III, c. 184, which imposes a further duty of
£1 for every entire 15 folios above the first 15 folios, See as to
some of the exceptions the Act 7th and 8th Victoria, c. 21.

(2) Most of the Powers of Attorney to transfer French Stock,
which the Author has seen, have been merely signed by the party,
without being sealed by him.
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or other affairs, in various countries on the con- France,
tinent of Europe, such as France, Holland, ot

s Belgium, &c.
Belgium, &c. are commonly executed by the
party before a notary, and attested by him under
hand and seal ; and it is customary to have two
attesting witnesses to such a power, who sign
their names to it, and there does not appear to
be any certain rule, requiring them to add either
their places of abode or occupations.

A creditor residing in England, or elsewhere Powers of
out of Ireland, of a debtor made a bankrupt in Attorney, and
. . : Proofs of Debt

Iveland, is authorized to prove his debt by puukrupt.
affidavit, sworn before a magistrate, where such cies in Ireland.
creditor shall be residing, and ¢ attested by a
notary public;” and any power of attorney which
such creditor may send to Ireland, to vote in
choice of assignees, may be verified by affidavit
sworn before a magistrate, and ‘ duly attested
by a notary public,” under the provisions of the
Act 6th and 7th William 4th, c. 14, entitled, “ An Exempt from
Act to amend the laws relating to bankrupts in Stamp Dutyin
Ireland;”™ and by the 116th section, powers of f;:i:?pts
attorney, affidavits, and all other instruments,
and writings, relating solely to the estate and
effects of the bankrupt, are declared not liable
to any stamp duty®.

(1) Act6th and 7th William IV, c. 14, sections 56 and 72. These
provisions are similar to those contained in the English Bankrupt

.{\ct, 6th George 1V, c. 16, sections 46 and 61.

(2) See also the Act 6th George 1V, c. 16, sec. 98, for exemptions



Powers of
Attorney
going to a
Foreign
Country.

Memorandum
of reference.

-

Declarations
of Debt, going
abroad.

246  POWERS OF ATTORNEY.  [Chap. 8.]

In sending out a power of attorney, to act in
a foreign country, it is in general customary for
the party to execute it in the presence of two
attesting witnesses, and to cause it to be verified,
by an attesting witness by a declaration of the due
execution, made either before a justice of the
peace, or a notary, and also to cause a notarial
certificate, authenticating it, under the signature
and seal of a notary, to accompany the decla-
ration, and power. It is said, that in some
foreign countries, it is sufficient if a notarial
certificate be annexed, certifying that the power
of attorney was duly executed by the party,
without requiring any declaration by an attesting
witness, of the execution of it. Many notaries
are in the habit, of making a note or memorandum
of reference, upon, or at the foot of the power
of attorney, for the purpose of identifyng it,
which if confined to a mere note, or memorandum
of reference, 1s not a notarial act, and does not
require an additional stamp.

When a power of attorney is sent out for the
purpose of suing a debtor residing in a foreign
country, or attaching his property there, it is
customary to have a declaration of debt made by

from Stamp Duties upon Deeds, Instruments, &c. relating solely to
the estates and effects of Bankrupts, under English Fiats in Bank-
ruptcy. See also the Act 2nd and 3rd Victoria, c. 41, sec. 145,
respecting Sequestrations of Bankrupts’ Estates in Scotland, and

containing similar exemptions from Stamp Duties.
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the creditor, or one of his clerks, or by both Powers of
of them, annexed to the power, and declared Attorey:
either before a notary or a justice of the peace®,
(generally before a notary,) and authenticated

by a certificate under the signature and seal of

the notary.

The execution of any other deed or instrument Deeds and
going to a foreign country, is also usually IPstruments
verified, and accompanied by a declaration of if,l:’egig:)a
the due execution, in a similar manner to that Country.
before mentioned ; and in forwarding any de-
claration of facts, or of the execution of any deed
or instrument to a foreign country, a notarial cer-
tificate ought to authenticate and accompany it.

Instead of such a declaration of debt, or of Afidavits
facts, or of the execution of any power of ¥rivie
attorney or other instrument, an affidavit was 11: i::::ts
formerly made before a magistrate, and cer- requiredbythe
tified by a notary; and still if an affidavit ]Pf::gf
should be “ required by the laws of any foreign Countries.
country, to give validity to instruments in writing
designed to be used in such foreign countries
respectively,” the act for the abolition of un-
necessary oaths®, allows that mode to be still

pursued: the most usual course, however, now is

(1) Vide the Act 5th and 6th William IV, c. 62, secs. 15 and 18,
(for the abolition of unnecessary oaths) Infra in this Chapter, and

in the Appendix.

(2) Act 5th and 6th William IV, ¢. 62, sec. 13. See Appendix.

See also forms of such affidavits in the Precedents, Infra.
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Afidavits  to have a declaration of due execution, made

;Z:ltf::;i = before a justice of the peace, or a notary, in the

in writing,  Manner before explained.

requiredbythe  The latter part of the proviso, in section 13 of

;‘zzg‘;f the act®, permitting oaths, affidavits, or affirma-

Countries.  tions, which may be required by the laws of any
foreign country, to give validity to instruments
in writing, designed to be used in such foreign
countries respectively, is generally worded, and
is not confined to oaths, affidavits, or affirmations,
before justices of the peace; indeed the object of
it would be frustrated, if it were so confined, for
there are constantly instruments and documents
sent out to foreign countries, verified here on oath,
before foreign consuls, commissioners named in
commissions issued from foreign Courts of Judi-
cature, and other officers®, as well as before
justices of the peace. Of course, neither a justice
nor any other officer in this kingdom, can be ex-

(1) Act 5th and 6th William IV, c. 62, sec. 13.

(2) Instances of the above, haYe very frequently occurred in
England, since the act came into operation ; and cases have come
within the Author’s knowledge, where by the laws of Finland, and of
France, affidavits, detailing certain facts, and verifying written docu-
ments, were required to be sworn before a Notary, which was
accordingly done, and the affidavits were sent out thither. See
Chapter 1, p. 13 and 14, as to affidavits sworn before English
Notaries to be used in Foreign countries; and see Infra, in this
Chapter, as to Notaries being named as Commissioners under Com-
missions from Foreign Courts of Judicature, and taking the deposi-

tions of witnesses in England.
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pected to know all the laws of foreign countries, Powers of
and the course which seems to be generally pur- Aftorney-
sued, since the passing of the act, is for him before Afidavits

c 3 Ko . o qe verifying
swearing an affidavit intended to give validity to ; -~
any instrument in writing, to inquire whether the in writing,
affidavit is required by the laws or regulations of ’::;i'ngythe
a foreign conntry, and whether it is designed to be gyye;pn
used there, and if answered in the affirmative, and Countries.
thereis no reason to disbelieve the answer, then for
him to swear the deponent to it; and it does not ap-
pear, that any justice, or other officer can do more.

In the case of a power of attorney or deed, Certificate
going out to a foreign country, it is in general °f ® Foreign
recommended, to get it also authenticated, when
it can be conveniently done, under the seal of

the consul of that country.

Consul.

a power of attorney or other instrument, or Power o

Ifap f attorney tl t t, Or Power of

a declaration of debt, or of facts, be sent out, to a Attorney or

Britis] ] 2 g R ] Declaration
ritish colony or possession, it more frequently .~ .10,

happens that the declaration of due execution, BritishColony.

or of debt, or of facts, as the case may be, is

made before, and authenticated under the sig-

nature and seal, of the mayor of the place where

it is administered, if there be a mayor of the place,

and if it can be conveniently done, than before a

notary : the act for the abolition of unnecessary

oaths, however, treats it as equally valid and

effectual when declared before and authenticated

under the signature and seal of a notary®.

(1) Sec. 15 of the Act 5th and 6th William IV, c. 62.
I1
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The commissioners for taking bail, in the High
Court of Admiralty of England, being usually
also notaries, their certificates or returns that bail
has been given, generally designate them, both
as commissioners and notaries, and such returns
are usually passed, under their notarial seals®.

A notarial act, may be described to be any
written® instrument, under the signature and
official seal of a notary, authenticating or certify-
ing some document or circumstance ; and also
any certificate or written instrument, authenti-
cating or certifying as a notary, some fact or
circumstance, under his signature only. The
instances are however, very rare, where a notary
makes or issues, in England, any certificate or
instrument without affixing his seal to it, and
they may be looked upon as exceptions to the rule,
for in general the seal is considered, a material
part of the ceremony. ]

A date is inserted in almost all notarial acts,
and in fact, it is indispensably necessary in most
of them, as for example, in protests of bills,
acts of honour, and various other instruments.

(1) The Author does not offer any opinion, whether it is requisite
to designate them as Notaries, or whether the Notarial Seal is neces-

sary in that particular instance.

(2) It may be, perhaps superfluous to mention, that when the
words ¢ written,”’ or  in writing’’ occur in this Treatise, they are
meant, as equally applying to any Instrument or Document, printed,

engraved, &c. &c.
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The date of a notarial act must be truly and Notarial Acts.
correctly given; it is commonly in words at
length, and a false or incorrect date must never

be inserted in it, on any pretext whatever.

It has been before explained, that a notary
lending himself to the insertion, of a false date,
would expose himself to punishment, of a serious
nature®,

By the general Stamp Act®, any notarial act, Stamp Duty.
not otherwise charged, (see ¢ protest,” &c.) re-
quires a stamp duty of 5s, “ and for every sheet
or piece of paper, parchment, or vellum, upon
which the same shall be written, after the first, a
further progressive duty of 5s.”

A notary is empowered, in certain specified Declarationsin
cases, to receive the solemn declarations, now liew of Affida-
substituted for oaths, under the 14th, 15th, 16th, ;Zi;iz:nder
and 18th sections of the Act, for the Abolition of theAct5thand
Unnecessary Oaths, of the 5th and 6th William Gt};;’vm' s
4th, c. 629, but as his powers to do so, are 5
limited and confined, to the particular Ccases
mentioned in the act, he is not justified in exceed-
ing them ; and it seems advisable, if he has
not caused the declaration to be prepared in his
own office, that he should not administer any
such declaration, until he has first ascertained

(1) Supra, Chap. 1, p. 20, Chap. 3, p. 99, and Chap. 6, p. 192.
(2) 55th George I1I, c. 184.

(3) Vide Appendix.
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Declarations. the nature of it, and that it is pursuant to, and
in the form required by the aet.

Afidavitsre-  The act does not prohibit affidavits which may

quired by any he yequired, by any statute, in force at the time

Statute are not

prohibited by DeIng ; consequently they may be sworn as

the Act. before the act®.

Declarations ~ 'The 14th section enacts,  That in any case

beforeNotaries i, which it has been the usual practice of the

under the 5th L

and 6th W, Dank of Fingland to receive affidavits on oath to

IV,c.62.  prove the death of any proprietor of any stocks

Sec. 14. or funds transferrable there, or to identify the
person of any such proprietor, or to remove any
other impediment to the transfer of any such
stocks or funds, or relating to the loss, mutilation,
or defacement of any bank note or bank post
bill, no such oath or affidavit shall, in future, be
required to be taken or made, but in lieu thereof
the person who might have been required to take
or make such oath or affidavit, shall make and
subscribe a declaration® to the same effect as
such’oath or affidavit.”

It will be remarked that the last-mentioned
section does not expressly mention notaries, as
empowered to administer the declarations, re-
specting the matters mentioned in it, but the
opinion of the bank counsel being, that notaries
are authorized to administer them, it is now the
constant practice at the Bank of England to re-

(1) Sec. 13 of the Act 5th and 6th William 1V, c. 62.

(2) Vide Infra, Precedents,



[Chap. 8.] DECLARATIONS. 253

ceive them, when so declared before a mnotary ; Declarations

A P

and the declarations made before a notary, under be?reth" :rt‘:s
5 under the

that section, do not require any stamyp duty. and 6th Wm.

The 15th section enacts, ¢ That from and 1V, e
after the commencement of this act, in any action Sec. 15.
or suit then pending, or thereafter to be brought,
or intended to be brought in any Court of law or
equity, within any of the territories, plantations,
colonies, or dependencies abroad, being within
and part of his Majesty’s dominions, for or
relating to any debt or account wherein any
person residing in Great Britain and Ireland
shall be a party, or for or relating to any lands,
tenements, or hereditaments or other property
situate, lying, and being in the said places re-
spectively, it shall and may be lawful to and for
the plaintiff or defendant, and also to and for any
witness to be examined or made use of in such
action or suit, to verify or prove any matter or
thing relating thereto, by solemn declaration or
declarations in writing in the form in the schedule
hereunto annexed, made before any justice of
the peace, notary publi¢, or other officer now by
law authorized to administer an oath, and certi-
fied and transmitted under the signature and seal
of any such justice, notary public duly admitted
and practising, or other officer, which declaration,
and every declaration relative to such matter or
thing as aforesaid, in any foreign kingdom or
state, or to the voyage of any ship or wvessel,
every such justice of the peace, notary public, or
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other officer shall be, and he is hereby authorized

beforeNotaries 4110 empowered to administer or receive; and

under the 5th
and 6th Wm.
1V, c. 62.

Sec. 16.

Sec. 18.

every declaration so made, certified, and trans-
mitted, shall in all such actions and suits be
allowed to be of the same force and effect as if
the person or persons making the same had
appeared and sworn or affirmed the matters
contained in such declaration wvivd voce in open
Court, or upon a commission issued for the
examination of witnesses or of any party in such
action or suit respectively; provided that in
every such declaration there shall be expressed
the addition of the party making such declara-
tion,and the particular place of his or her abede.”

By the 16th section it is enacted,  That it
shall and may be lawful to and for any attesting
witness to the execution of any will or codicil,
deed or instrument in writing, and to and for
any other competent person, to verify and prove
the signing, sealing, publication, or delivery of any
such will, codicil, deed, or instrument in writing,
by such declaration in writing made as aforesaid,
and every such justice, notary, or other officer,
shall be and is hereby authorized and empowered
to administer or receive such declaration.”

The 18th section, after reciting that, ‘it may
be necessary and proper in many cases not herein
specified, to require confirmation of written in-
struments or allegations, or proof of debts, or of
the execution of deeds or other matters,” enacts,
“That it shall and may be lawful for any justice
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of the peace, notary public, or other officer now Declarations
by law authorized to administer an oath, to zzg’::?::;:s
take and receive the declaration of any person .4 ¢ W,
voluntarily making the same before him in the 1V, c. 62.
form in the schedule to this act annexed ; and if
any declaration so made shall be false or untrue
in any material particular, the person wilfully
making such false declaration shall be deemed
guilty of a misdemeanor.”

A mere declaration, as such, under the Statute The Declara-
5th and 6th William 4th, c. 62, does not require t°ns 4o not

. 55 require any

any stamp duty, if administered by a notary, gem, puty,
pursuant to the act, in the form given in the unless under

schedule to it, and having subjoined a memoran- 52 °F unless

s0 worded, as
dum of a nature merely analogous to the jurat at i yccome
the foot of an affidavit, to the effect that it was notarial acts.
declared before the notary, and signed by him.

But it is much to be regretted that the act

does not expressly exempt declarations under

the 15th section, from stamp duty as notarial

acts. That section, which principally relates to Peculiarity of
matters pending abroad, and to voyages of vessels, Section 15.
contemplates a declaration certified under the no-

tary’s signature and seal, and as has been before
mentioned, an instrument under a notary’s hand

and seal, is considered to be a notarial act®; it

should therefore appear that a notary is not
justified, in administering declarations under

that section, certified under his signature and

(1) Vide Supra, Chapter 1, p. 11, and in this Chapter, p. 250.
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Declarations  seal, unless on a 5s stamp ; and until the point
beforeNotaries j5 decided by the Courts, or all doubt removed
under the 5th . . :
and 6th wm. 0¥ @ legislative enactment, the party wanting
1v,c.62.  them cannot safely rely upon them, nor can a
" notary be advised to administer them, and the
prudent course is to decline doing so, unless they
Neither Stamp should be stamped with a duty of 5s. However,
’S]:;Ij:;:fez neither the 14th, the 16th, nor the 18th section
by sec. 14, 16, Tequires the use of his seal, nor imposes any
i stamp duty upon declarations administered by a
notary, pursuant to either of them.
The Notary to It has been before remarked, that the act of
:th‘l‘:::‘:ft;‘; parliament empowers a notary to administer a de-
Declaration  ¢larationinlien of an oath,in certain specified cases
before only, and it is therefore proper, if he have not
receiving it caused the declaration to be prepared in his own
office, that he should inquire respecting the nature
and contents of it, so as to ascertain that 1t is such
as he is empowered to administer by the act,
otherwise he might be easily made a tool or con-
venience of, by others, and might unintentionally
be assisting, in the preparation, of irregular or
improper instruments ; he ought also not receive
any declaration under the provisions of that act,
unless it is prepared in the form, and concludes
in the manner, prescribed by the schedule to the
act; and if the declaration be not such as the
act authorizes, or not prepared in the form con-
templated by the act, it is proper to refuse to
administer it, and in fact, he would be exceeding
his powers if he were to receive it. Attention to
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those points on the part of the notary, is clearly Declarations
a part of his duty, and his neglecting it might beforeNotaries

3 ., under the 5th
expose him to unpleasant consequences, on 1ts , 4 s Wi,
transpiring to the Court of Faculties. 1V, c. 62.

It is difficult to imagine a form more tedious, Objectionable
slovenly, or ill adapted to the purpose, than form of the
the form of the solemn declaration, given in the SR,
schedule to the act; it is only wonderful, that
it could have been passed by the legislature.

The act is professedly intended, to advance the
cause of religion and morality, and to diminish
the number of unnecessary oaths, which formerly
were too often flippantly and carelessly, if not
wickedly taken; an intention laudable in itself,
and one which all Christians ought to rejoice to
see properly carried into effect. But how has so
good a measure been attempted ? Instead of a
short and simple form, stating that the party
makes the solemn declaration “ according to
law,” or “according to the act of parliament in
that case made and provided,” it imposes by a
reference to the reign of King William the 4th,
a burthen upon the principles of foreigners, many
of whom in their ideas of monarchical govern-
ment, however much we may prefer our own,
may very conscientiously differ from Englishmen
and it trifles with the solemnity of the declara-
tion, and with the consciences of the poor and
illiterate, by compelling them to take something
very like an oath, (for in that light we may

consider a solemn declaration) and solemnly to
KK
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declare to the very words of the title of the
act of parliament, and to the year of the king’s
reign in which it was passed ; matters which very
few of them know any thing about, or ever heard
of. Nor is that all, for amongst the subjects and
people of foreign states, to which these decla-
rations are constantly sent, an Impression of a
nature not flattering to the legislature of this
country, must naturally be made, when they see
that an act of parliament was passed in 1835,
the title of which shows, and forces upon the
attention the fact, that during the same session,
and not three months previously, an act had
already been passed on the same subject, which
being hastily or slovenly prepared, or otherwise
objectionable, it had been found necessary to
declare abortive, by repealing it, when only two
calendar months and twenty-eight days old.

It frequently happens, that a notary is called
upon, to attest or authenticate the signature, or
due execution of a deed or document, or the due
passing of it before some public officer, or offi-
cial personage; in any such case it is clear, if
he attest or authenticate it, by a certificate of
attestation as a separate instrument, annexed to
the deed or document, which is the most usual
and is considered the most eligible mode, that the
certificate being a distinct notarial act, requires
a 5s stamp; but if he attest it by a certificate
of attestation, at the foot of such deed or do-
cument, provided the same be duly impressed
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with the stamp duty imposed upon it by law,
and provided such duty is of the amount of 5s
or upwards, then the certificate is generally
considered as forming part of the deed or docu-
ment, and as not requiring an additional stamp.

Some Scotch deeds and instruments, when Attestations of
executed in England by a married woman, re- Deeds of
quire the following ceremonials to be observed g, yana
on the execution of them® :— executed by a

““The party or parties must subscribe each page i\\lr?:z:f "
in the presence of two male witnesses above gngiana.
fourteen years of age. If there be any marginal
notes, the party or parties must sign their
christian names on the one side of the note and
their surnames on the other.

The witnesses must sign the last page only,
opposite the signature of the party or parties,
each witness adding the word ‘ witness” after

Property in

his signature.

Two witnesses are sufficient to the subscription
of any number of parties, provided the parties
sign the deed at the same time and place ; but if
signed at different times or places, two witnesses
are requisite to each separate subscription.

At the end of the deed, and annexed to it, is
an instrument in the nature of a ratification or
declaration, which must be signed by the mar-

(1) The Instructions for observing the ceremonials above mentioned,
have been copied from a Form and Instructions, received from Scot-
land.
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ried woman in the presence of a justice of the
peace for the county or place, a notary public,
and two witnesses, being males ; she must first
sign it, then the justice, adding after his signa-
ture the words “ justice of the peace for the
county of ,” (or city or borough of 5
afterwards the notary, adding after his name the
words ¢ notary public,” and sometimes before
his signature he writes the word ¢ veritas;”
then the two witnesses sign opposite those sig-
natures, each witness adding the word * witness”
to his name. The signature of the procurater
is not requusite.

The husband of the married woman must not
be present when she executes the above.

None of the blanks must be supplied, as all
the particulars will have to be inserted by the
writer of the deed when returned to Scotland,
and in order to enable it to be dene correctly
the following note or memorandum must be pre-
pared and annexed to the deed :”"—

“ Signed by W. W. and his wife E. at Liver-
pool, in the county of Lancaster, on the 14th
May, 18 , in the presence of IV. C. P. and
W. W. E. both of Liverpool aforesaid, clerks to
R. B. of Liverpool aforesaid, notary public, and
the declaration taken by P. B. of Liverpool
aforesaid, esquire, justice of the peace for the
county of Lancaster, and signed in the presence
of the said P. B. esquire, justice of the peace,
and of the said R. B. notary public.”
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There are also various solemn or formal at- Attestations,
testations, certificates, and registrations, which Certificates,
=S Sk s . Registrations,
arise from the multifarious transactions of this g
commercial country, requiring the authentication
or verification of a notary; but as each must
depend upon its own circumstances, it is im-
possible to do more than merely to allude to
them ; such for example, as making notarial
certified copies of documents, intended to be
transmitted abroad; and of entering copies of
valuable documents in the notarial register, when
the originals are about to be sent out of this
country ; certificates of the due execution before
a notary of instruments to be sent abroad ; and
in some cases certificates of the execution of
commissions, from foreign courts of judicature,
to take the depositions of persons in this country,
or of the transmission of the depositions from
hence. In all these cases, care in making regular
entries, or extracts or copies of notarial certificates
and instruments, as the case may seem to require,
in the book of registry, will be found of great Registry.
service, not only with respect to the interests and
safety of clients, but as a book of reference,
lessening the labours of the notary®.

(1) In Batavia some Instruments are entered in the book of a
Notary and then signed by the parties, and the Notary makes copies
which he signs and seals, and the principal officer of the government
of Java also signs them. Held that in English Courts such copies

are not receivable in evidence, either as originals or secondary
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Commissions  INotaries are frequently employed, to execute
from Foreign  commissions, issued from foreign courts of judi-
Courts to take A . .
the depositions Cature, and especially from those of the United
of Witnesses. States of America, to take the depositions and
examinations of witnesses in England, upon in-
terrogatories ; when completed, an entry or note
is made in the book of registry of the style of the
cause, the name and address of the officer of
the Court, to whom the commission and exami-
nations are addressed, and the name of the person
taking charge of them, or the vessel by which
they are transmitted; which, in addition to the
rough drafts of the depositions, which are usually
preserved by the notary, are considered very im-
portant in case of shipwreck, or any accident
occasioning the loss of the originals.
The following is a copy of the instructions, to
execute such a commission sent to Iingland, in a
cause pending, in the Circuit Court, of the United
States, for the southern district of New York.

“ INSTRUCTIONS FOR EXECUTING THE
COMMISSION.

Instructions.  Ist. The commission may be executed by any
two of the commissioners, without the others, but
all the commissioners should have notice of the
time and place of executing it.

evidence of the contents of such Instruments—Brown, manager of
the Australian Company, v. Thornton, 6 Adol. and Ellis, 185. The
same practice exists in various other countries abroad, but principally

in places where the civil law prevails.
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2nd. The commissioners will examine the wit- Commissions

nesses separately, upon interrogatories annexed from Foreign
Courts.

to the commission, and will first administer to  —

them the following oath :— ;

“ You are true answer to make to all such
questions as shall be asked you upon these
interrogatories, without favour or affection to
either party, and therein you shall speak the
truth, the whole truth, and nothing but the truth.

So help you God.” ;

3rd. This oath being administered, the general
style or title of the depositions preparatory to
the examination of the witnesses, must be drawn
up in the following manner :—

‘ Depositions of witnesses produced, sworn,
and examined, on the day of , in
the year of our Lord one thousand eight hundred
and , under and by virtue of a com-
mission issued out of the Circuit Court of the
United States, for the southern district of New
York, to us the undersigned commissioners
directed, for the examination of

witnesses in a certain cause there
depending and at issue betweenJ. W. and T S.
plaintiffs, and R. R. and J. R. defendants, on the
part and behalf of the defendants, as follows:”

“A. B. of , (insert his place of residence
and occupation,) aged years and upwards,
being produced, sworn, and examined, on behalf
of the defendants in the title of these depositions
named, doth depose as follows, viz:—
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Commissions  “‘ First.—To the first interrogatory he saith,”

from Foreign  &¢, (Go on with the witness’s answer. )

e sl ¢ Secondly.—To the second interrogatory he
saith,” &c. and so on throughout. If he cannot
answer, let him say that he knoweth not.

4th. If there be any cross interrogatories the
witness will go on thus:—

“First.—To the first cross interrogatory he
saith,” &c. and so on throughout.

5th. When .the witness has finished his de-
position, let him subscribe it, and the commis-

sioners will certify as follows :—

Examination taken reduced to
writing, and by the witness
subscribed and sworn to,}
this day of 183

2
before us, J

} Commissioners.

6th. If the deposition consists of more than
one sheet, the commissioners should set their
names in the margin, or at the foot of each half
sheet ; and so on with the next witness.

7th. If any papers are referred to in the de-
position, and are annexed thereto, they must be
endorsed by those of the commissioners who
execute the commission, 1n this manner :—

« At the execution of a commission, for the

examination of witnesses, between J. W. and
T. §. plaintiffs, and R. R. and J. R. defendants,
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this paper writing was produced and shown to Commissions
[insert the witness’s name] and by him deposed g"m Yoreign

. . . . ourts.
unto at the time of his examination before us,

} Commissioners.”

8th. When the witnesses are examined, their
depositions are to be fairly copied on paper, and
subscribed and certified as above mentioned, after
which the commission must be endorsed thus :—

“The execution of this commission appears
in certain schedules hereunto annexed.

} Commissioners.”

9th. The depositions must be annexed to the
commission, and then the commission, interro-
gatories, and depositions, must be folded into a
packet and bound with tape. The commissioners
set their seals in the several meetings or crossings
of the tape, endorse their names on the outside
and direct it thus :(—
“ Circuit Court of the United States for the

southern district of New York.

R.R. and J. R.
at the suit of
J W.and T S. and answers.

To the honourable the justices, of the Circuit
Court, of the United States, for the southern
district of New York.”

10th. When the commission is thus executed,
made up, and directed, it may be delivered to the

Court by one of the commissioners personally,
LL

Commission, interrogatories,
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or it may be forwarded by some person coming
to this place, and who must be able, on his
arrival, to make oath before one of the judges:

¢ That he received the same from the hands
of A. B. one of the commissioners, and that it
hath not been altered or opened since he so
received it.”

[Or if no person is coming to this place, who
will undertake to deliver the commission in per-
son, the commissioners will forward it by the
best conveyance that offers; by mail, if within
the United States.)

*4* The commissioners are requested to be
very careful to observe the foregoing instruc-
tions, as the smallest variation may vitiate the
execution of the commission.

Let the bearer of the commission be instructed
to call on his arrival at this place, upon A. D.
of street, New York, who will inform him
how to dispose of it.”

If the instructions accompanying or contained
in the commission should direct the commission
and depositions to be put into a ship’s letter bag
for transmission, and if in consequence of the
post-office laws and regulations, that cannot be
done, the next best plan is to deliver them into
the care of a person who is going out to the
United States, and at the same time to write a
special indorsement upon the back of them,
mentioning the reason for forwarding them by
that person. The following is a copy of the
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directions to the before-mentioned effect, which Commissions

accompanied such a commission :— fram, Ty
Courts.

«“S. C. D. against 4. T'. and D. S§. e’
“This commission, when executed, 1s to be
returned enclosed under cover, directed ¢ To A.
D. No. 43, Liberty-street, New York,” and put
the same into the letter bag of any packet-ship
or steamer that the commissioners may deem

advisable.
«“ 4. D. attorney for D. S.

J. W. attorney for PIt.”

And the following is a copy of such a special
indorsement as that before mentioned, made upon
the commission :—

“ By the laws and regulations of England it
is not allowed to deposit this in the letter bag of
the regular steamer or packet from Liverpool
for the United States, and (there not being
any more convenient opportunity of transmitting
the same) it is considered advisable to transmit

the same by a person going from hence to New

York.
“ R. B. Commissioner.

«“19th June, 1845,

In transmitting, in such a case the commission
and depositions to the United States, besides
writing on the back of them the address of the
officer or person there to whom it is to be re-
turned, it is customary also to write upon the
back the style of the cause.

The depositions, and examinations of wit-
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nesses, under commissions from foreign courts
of judicature are never written on stamps; and
indeed, being proceedings in foreign courts,
and to be made use of in foreign countries in
which stamps are not used, there would be some
inconsistency or absurdity in preparing them on
stamps®.

‘Written instructions are usually annexed to or
accompany such commissions; but the instruc-
tions before copied, will, with some little variation
according to circumstances, be found in general
adapted to the execution of commissions, from
any other American Courts, whenever written
instructions do not accompany them. It will be
observed, that the instructions contemplate the
commission and depositions to be transmitted,
if practicable, in the charge of a person going out
from England; but the practice of the American
Courts is not uniform in that respect, as some
of them require the transmission of them by a
private hand, others direct them to be put into
the letter bag of a vessel bound to the United
States, and others allow them to be sent through
the Iinglish post-office.

(1) The Act 55th George III, c. 184, schedule, part 2, impos-
ing stamp duties on law proceedings, and the Act 5th George IV,
c. 41, repealing various stamp duties, do not relate to proceedings

in Foreign Courts,
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CHAP. IX.

NOTARIAL FEES AND CHARGES.

TABLE OF FEES AND CHARGES.

Noting and protesting bills of exchange and Notarial Fees
Pl‘omissory notes :— and Charges.

Noting each bill of exchange, or pro-

missory note, including the copying

of it in the book of registry or pro-

test book, the presentment, the entry

in the book,and the attendance to re-

turn the bill or note to the client®....£0 2 6
Noting and protesting® ditto, for a sum

(1) The noting of a Bill of Exchange, or Promissory Note, is a
ceremony quite distinct from and independent of the Protest, though
often a prelude to or accompanying the Protest. It is an every day’s
occurrence in the case of Inland Bills, that the noting remains a dis-
tinct and independent ceremony, and there is not any protest made.

If on presentment, the Bill should be accepted, or the Bill or Note
should be paid, a fee of 2s 6d is payable by the Client to the Notary,
for the copying of the Bill or Note into the Book of Registry, (which
is recommended to be always done before sending it for presentment,
in order to guard against loss or accident,) aud for the presentment,

attendances, &c. &c.

(2) The fee of 7s 6d (exclusive of the Stamp) includes the copying
of the bill or note into the Book of Registry, the presentment, the
drawing up of the Protest, the copying of it into the Book of Registry,
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under £20, including stamp duty of

Noting and protesting ditto, if £20,

and under £100, including stamp

Sty of B el w8 Jil wuist 010 6
Noting and protesting ditto, if £100,

and under £500, including stamp

Aty of 5. e st ass bt b s 012 6
Noting and protesting ditto, if £500

or upwards, including stamp duty

of 10s, ~7iL 10, JIRSESNEY. LS & .. 017 6
Preparing special protest of bill of ex-

change, for presentment by a person

residing at a place where there is

no notary, and fee on instructions,

(exclusive of stamp)...............ccouenee. 0 7 6

ADDITIONAL CHARGES FOR DISTANCE.

1. If bills of exchange or promissory
notes sent from a notary’s office for
presentment, beyond the limits of

the entry thereof, the noting, and the protest of the bill or note, and
the attendance to return it to the Client. If the bill or note should be
noted and protested on the same day, and consequently the additional
labour, inconvenience, and time, and engagements broken in upon,
incident to making the Protest at a subsequent time, should be
thereby saved, it is not customary to charge an additional fee for the
noting, and then the fee of 7s 6d includes the whole; but if not done
on the same day, then the additional fee of 2s 6d for the noting, &ec.
is payable.
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the parish and town in which the
notary practises, and if he practise
in a town of which the parish and
ancient boundaries of the town are
co-extensive, (as in the case of many
places before the passing of the
Act to provide for the regulation of
Municipal Corporations in England
and Wales, of the 5th and 6th
William 4th, c. 76,) are sent any
distance from his office not ex-
ceeding one mile, the additional

ot

Exceeding one mile, and not ex-
ceeding two miles, the additional
charge of .......... <TLERCU R (1500 S Y M 0 1 0
Exceeding two miles, but not ex-
ceeding three miles, the additional
charge, besides the omnibus fare, or
cab fare if there be no omnibus,of.... 0 1 6

=

(1) But where a city or town before the Act to provide for the
regulation of Municipal Corporations consisted of several parishes,
an extra charge is not made for sending a bill or note for presentment
from one parish into another, within the ancient limits of the same
city or town, where the distance sent does not exceed one mile. In
most respects, however, it may be considered as a general rule, that
an extra charge of 6d per mile is correct, unless the distance exceeds
three miles ; and in that case, as above mentioned, a reasonable ad-
ditional charge is made for the extra distance, loss of time, and

inconvenience.

Notarial Fees
and Charges.

e
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Notarial Fees 4. Iixceeding three miles, then a

and Charges.

reasonable additional charge (the

amount of which must depend upon

various circumstances) is made for

the extra distance, loss of time, and

inconvenience, besides the omnibus

fare, or cab fare if there be no

omnibus.
5. But if sent into an adjoining county,

and the inconvenience of crossing a

ferry, and the expenses of the ferry

are also incurred, and if the distance

from the notary’s office exceed one

mile, and do not exceed two miles,

an additional charge (which in-

cludes the payment for the ferry™)

is made ofy L. desel i ovil-Ra £0,.35 6
Act of honour (exclusive of stamp

duty) on acceptance or payment

supra protest, (to be prepared on a

stamp distinct from the protest) .... 0 7 6
If two or more bills are mentioned and copied
on the act of honour, an additional fee of 1s to
1s 6d, according to the loss of time, or other
circumstances, is payable for each bill beyond
the first.

N.B.—Whenever a notary has to send a bill

(1) In general the payment for crossing and re-crossing a ferry
is a mere trifle, usually a few pence only, but if considerable, it is

to be charged for extra.
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or note for presentment, or to send on any other Notarial Fees
business, to a place, more than two miles dis- 23 Charges.
tant from his office, he is also entitled to charge

the omnibus fare, or cab hire if there be no
omnibus, in addition to the extra charge before
mentioned for distance.

SHIP AND OTHER PROTESTS.

Noting each ship protest .................... £0 2 6
Fee on taking instructions for protest.. 0 6 8
Drawing, engrossing, and registering
protest 2s per folio of 72 words each,
(exclusive of stamp.)

Fee for attendance on reading over

BERLINE e R, o e e s R e i oatamt Y. 4
Fee on administering each declaration 0 1 0
Fee for notarial seal...........ccciiesmnenenee 0.2 6

Noting any protest of a special nature,
as, for example, for refusing to sign
bills of lading, for not proceeding to
sea, for detention, or in any nautical
or mercantile dispute .................... 0 4 0

Making a copy of the note or entry
of any ship protest, or protest of
the above-mentioned special nature,
when not formally certified or au-
thenticated: . .cii........onieninsersinneiees 0 2 0

MM
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CERTIFICATES, ATTESTATIONS,
DECLARATIONS, &c.

Preparing notarial certificate!”, and

Ny 1 0
fee on attestation, and seal thereto,
. p ; to
if of a special form, (exclusive of 111 6
attendances and of stamp duty)....
Preparing notarial certificate, and)
fee on attestation, signature, and
. 012 6
seal thereto, if of a common form, Nl
(according to the labour or to the >
. N 015 6
loss of time, and exclusive of at-

tendances and of stamp duty) ..../
Fee on signing notarial certificate, or

attestation, (when already prepared

on a stamp, and brought to a no-

tary,) of any fact or circumstance,

or of the execution of any deed®,

and notarial seal .......... PRI Ll 010 0O
Fee on attending signature to a survey,

on ship or goods, drawing and en-

grossing notarial certificate, fee on

(1) As the Certificate is a notarial act, a Notary has a right to
require that it should be prepared in his own office, but that is
occasionally waived, when it has been prepared by some other Notary,

or by a Solicitor.

(2) In the case of a Power of Attorney, however, as will be no-
ticed Infra, p. 278, when the certificate accompanying it, is brought
ready prepared on a stamp, to a Notary, and he has not any loss of
time, or attendances, or any thing more to do than merely to sign the
certificate, and pass it under his notarial seal, it is common to charge

a smaller fec,
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attestation, and seal, (including Notarial Fees

stamp duty of 5S) ....ccoviiieninn Y3 0 3 O s 82
Attendance and fee as a public notary,

taking recognizance of bail, in pro-

ceedings in the Exchequer, at the

suit of the Attorney-General, and

sllestatioft. .0 auasduglagn i ain 85 010 6
The like on any other occasion, and
attestationa; fas fas sesadenttn v 191 6

Attesting -any power of attorney in

bankrupts’ affairs, (exclusive of

stamps, attendances, and of any

charge for preparing the same) .... 0 7 6
Attesting any deed or instrument on

any other occasion, under the hand

only of a notary, - (exclusive of

stamps, attendances, and of any

charge for preparing the same)®.... 0 7 6
Fee on swearing each deponent to affi-

davit before a Notary and Master

Extraordinary in Chancery® ...... .0 2 6

(1) The instances are very rare where a Notary is requested to
attest the execution of an instrument, or sign a certificate, without

using his notarial seal.

(2) The 13th section of the Act for the Abolition of Unnecessary
Oaths, 5th and 6th William IV, c. 62, provides, that the Act shall
not affect or extend to ¢‘ any oath, affidavit, or affirmation which may
be required by the laws of any Foreign Country, to give validity to
Instruments in writing, designed to be used in such Foreign

Countries respectively.”’
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Notarial Fees Fee on administering a common decla-
and Charges.  yation, under the Act 5th and 6th
William 4th, ¢. 62 ......ccccceeieeenene, £0 1 0

NOTARIAL CERTIFIED COPIES.
Notarial copy of any document, 6d per
folio of 72 words each.
Notarial certificate of same, being a
true copy, attestation, and seal, (ex-
clusive of stamp duty, and fees for
loss of time and attendances) ........ 012 6

REGISTERING.
Registering any document intended to
be sent abroad, of which the parties
wish a copy to be preserved in the
notarial register, to provide against
wreck or accidents, and attendances
to inclose same in letter of advice; to
becharged foraccordingto the length
of the document, and loss of time.
Notarial seal on the above, and minute
i the register book, and attendance
to deposit the same in a ship’s
Better B o Ry st 010 6

POWERS OF ATTORNEY.
I'ee on instructions for, and drawing
and engrossing power of attorney,
(common form, exclusive of the
startip QULY ) ...........c00 0000 oW G & 2 -
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Fee onattendance on execution thereof.£0 6 8 Notarial Fees

Preparing declaration of execution
thereof, by the attesting witness ....
Attendance before the mayor, or a
justice of the peace, whenever it may
be considered necessary, and paid
fee on his administering the decla-
ration;, Tsvit.uiil il
Notary’s fee on his administering the
declaration ................. G A
Preparing each mayor’s certificate (if
going to a British colony, in which
case 1t 1s, as before mentioned, a com-
mon practice to annex the mayor’s
certificate and seal)®
Paid for mayor’s seal ............cccceeenen.
Declaration of debt to accompany the
power of attorney (usual form)........
Fee on signing notarial certificate,
or attestation, (when already pre-
pared® on a stamp and brought to a
notary,) that a declaration was duly
made, or a power of attorney duly
executed, and attendance and loss
of time thereon, and notarial seal....
In a common case of such a certificate

and Charges.
0 5 0
0 4 4
01 0
0 5 0
0O 7 6
010 0

(1) Vide Chap. 8, p. 249.

(2) Vide Supra in this Chapter, as to the right of a Notary to

have Notarial Certificates granted by him, prepared as being notarial

acts in his own office.
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accompanying a power of attorney,

when the certificate is already pre-

pared on a stamp and brought to a

notary, and he has not any loss of

time, or attendances, or any thing

more to do respecting the power of

attorney or the certificate, than

merely to sign the certificate, and

pass it under his notarial seal, it is

common to charge for signing the

certificate, and attestation and no-

tarial seal, a fee of ™........ SslindE % £0 7 6
Preparing and granting notarial cer-

tificate to accompany a power of

attorney or a declaration, and attest-

ation, and notarial seal, (common

form, exclusive of attendances, and

the stamp ADEY ). & wasiiss soosiaistisssnss o 012 6
Fee on attendance upon the consul for

his certificate (if to be sent out to a

foreign country) ........oceeeienen ..0 3 4
Paid consul’s fee for same ................
Drawing, and engrossing each power

of attorney to transfer American

stock, attestation, and notarial seal,

and if the same be certified, under

the hands of two other notaries, in-

(1) The charge of 7s 6d is exclusive of any fee for administering
a declaration, if any should be made before the Notary, and exclusive

of any attendances, &c.
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cluding attendances thereon, and Notarial Fees

fees of two other notaries of 5s each e

(including thestamp dutyof £1 10s)£3 3 0
Filling up printed form of power of

attorney to transfer American stock,

(when the form and stamp are pro-

vided by the parties, and brought to

a notary,) with the like attestation,

and seal, and including attendance

and procuring a certificate under

the hands of two other notaries, and

fees of same 5s each ........cceeeee. Lesigtr 0
Fee on granting, and signing notarial

attestation (when already prepared

on a stamp and brought to a notary)

under the hand and seal of a notary,

of the execution, of a power of at-

torney to transfer American stock.... 0 10 0
Fees on attesting or certifying same,

by two other notaries (without using

their seals) at s each .................... 010 O

AVERAGE AGREEMENTS.
Instructions for, and drawing and en-
grossing each average agreerent
(including the stamp duty of s 6d). 1 5 0

INDENTURES OF APPRENTICESHIP.
Filling up each indenture of appren-
ticeship (printed form, including
stamp duty of £1) ... 111 6
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Drawing and engrossing same (com-
mon form, including the stamp duty
of LVY L tf: kot hotuy BN 2 2 0

N.B.—When such indenture of apprentice-
ship requires an ad valorem duty, the usual
charge is one guinea and the amount of the
stamp, and £5 per cent. upon the amount of the
latter. An additional charge, according to the
circumstances, i1s made when the form is a
special one.

CHARTERPARTIES.

Instructions for, and drawing and)
engrossing each charterparty; ac-|£2 2 0
cording to the labour, and loss of to
time (common form, exclusive of{ 2 10 0
the stamp duty of 5s) ............. )

BOTTOMRY BONDS.
Instructions for, and drawing and en-
grossing each bottomry bond, and
attending execution (exclusive of
the stamp duty) .......ccceciiiienenne. 2 2 8

BILLS OF SALE OF VESSELS.
Instructions for, and drawing and en-
grossing each bill of sale of a ves-| 2 2 0
sel, attending execution (accord- to
to the number of the parties, and| 2 12 6
the loss of time) ..........ccoccovennan.
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ATTESTATIONS OF A DEED OF PROPERTY IN Notarial Fees
SCOTLAND BY A MARRIED WOMAN. and Charges.

IF'ee on attendance on the party, and
attending before a justice of the peace
making appointment for the execu-
tion of a deed of property in Scotland
by a married woman in England,
and afterwards attendance before the
justice with the party and witnesses,
and fee on attending on the exe-
cution ; and attestation® ................ £111 6

N.B.—When any of the above instruments
are of special form, considerable length, attended
with unusual loss of time, or occasion journies
from home, an extra charge is made.

The following statement, of some additional
fees, adopted by the Society of Liondon Notaries,
since the passing of the Act for the Abolition of
Unnecessary Oaths®, was obligingly transmitted,
by the committee of the society, to the author :—

“ Receiving simple declaration ........ £0 1 0

Ditto, if on a stamp.........ccoeevvernennnn 0 1 6

Notarial exemplification,and notarial} 015 6
LT T R SN Ny S

For every additional declarant............ 0 5 6

(1) Vide Chapter 8, p. 259 and 269.

(2) 5th and 6th William 1V, ¢. 62.
NN
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CHAP. X.
PRECEDENTS.

ARTICLES OF CLERKSHIP TO A NOTARY.

ArTicLES of Agreement, entered into the

day of , in the year of our Lord one
thousand eight hundred and » between
A.B. of L , in the county of L 3

son of C. B. of L aforesaid, merchant, of
the first part, the said C. B. of the second part,
and D. E. of L aforesaid, notary public,
duly admitted and inrolled, and practising,
of the third part, Witnesseth, that the said
A. B. with the consent of his said father,
(testified by his executing these presents,) doth
hereby put, place, and bind himself a clerk or
apprentice to the said D. E. to be by him taught
and instructed in the practice, or profession of a
Public Nbotary, and to serve him from the day
of the date hereof, during the term of years
thence next ensuing. And the said C. B. doth
hereby for himself, his heirs, executors, and
administrators, covenant and agree with the
said D. E. his executors and administrators,
that the said 4. B. shall and will well and
faithfully serve the said D. E. as his clerk
or apprentice in the profession or practice
of a notary public, and all matters connected
therewith, during the said term of ~ years, and
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keep the secrets of the said D. E. and those of
his clients, and obey and perform the lawful
commands of the said D. E. and that the said
A. B. shall not waste, destroy, injure, em-
bezzle, or misapply any of the goods, writings,
instruments, effects, stamps, or monies of the said
D. E. or any of his clients, nor do any other
damage to him or them, but to the utmost of his
power shall prevent the same ; and shall not ab-
sent himself from the service of the said D. E.
without leave, during the said term; but shall
honestly and faithfully behave himself in all re-
spects, as a good and faithful clerk or appren-
tice ought to do. In consideration whereof, he,
the said D. E. doth hereby for himself, his
heirs, executors, and administrators, covenant
and agree, with the said C. B. his executors and
administrators, in manner following, that is to
say, that he, the said D. E. shall and will,
during the said term, well and sufficiently teach
and instruct, or cause to be taught and instructed,
the said A. B. in the profession or practice
of a public notary; and will at the request
and expense of the said 4. B. sign, execute,
and do any legal, usual, and reasonable cer-
tificate, act, matter, or thing to assist the said
A. B. to be admitted a notary, and to obtain a
notarial faculty, after the end of the said term,
provided that during the said term he shall
faithfully and diligently have been and con-
tinued, in the service of the said D. E. pursuant

No. 1.

Articles of
Clerkship.
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to the intent and meaning hereof. Provided
always, and it is expressly agreed between
the said parties hereto, that if the said 4. B.
shall not well, faithfully, and diligently, conduct
and demean himself in the service or employ
of the said D. E. hereunder, or in the event
of any neglect of duty, non-attendance, in-
toxication, dishonesty, disobedience of orders,
or of any other misconduct during the said
term on the part of the said 4. B. it shall be
lawful for, and the said D. E. his executors
or administrators, is and are hereby authorized
to determine and put an end to the said term,
and to the said service and clerkship of the said
A. B. hercunder, and to dismiss him from the
service or employ of the said D. E. and
thereupon these presents, and every thing
herein contained shall cease and become void,
save and except remedies, and rights of action,
for, or in respect of covenants or agreements
herein contained, then broken. In witness
whereof, the said parties to these presents have
hereunto set their hands and seals, the day and

year first before written.
4. B. (Seal.)

C. B. (Seal.)
D.E. (Seal.)

Signed, sealed, and delivered,
(being first duly stamped,)
in the presence of

(2 witnesses.)



[Chap. 10.] PRECEDENTS. 285

AFFIDAVIT OF EXECUTION OF ARTICLES OF
CLERKSHIP.

No. 2.

G. H. of , in the county of , Affdavit of

clerk and book-keeper, maketh oath and saith,
that he was present, and did see D. E. of
aforesaid, gentleman, a Notary Public, prac-
tising as such at aforesaid,
and C. B. of aforesaid, merchant,
and 4. B. of aforesaid, son of the said
C. B. severally sign, "seal, and as their several
acts and deeds in due form of law deliver, certain
Articles of Agreement, bearing date the

day of instant, and made between the said
A. B. of the first part, the said C. B. of the second
part, and the said D. E. of the third part, whereby
it was agreed that the said 4. B. should serve
the said D. E. as his clerk, in the profession of a
Notary Public for the term of seven years, to be
accounted from the day of the date of the said
articles; and this deponent further saith, that the
names “4. B.” “C. B.” and “D. E.” set or
subscribed opposite to the several seals affixed to
the said articles, as the parties executing the
same, are of the several and respective hands
writing of the said 4. B. C. B. and D. E.
‘and that the said articles were executed on
the day of the date thereof, and that the names
“G. H” and “J. K.” set as the subscribing
witnesses thereto, are of the respective proper
handswriting of this deponent, and of J. K. of

aforesaid, clerk and book-keeper.

execution of

Articles

of Clerkship.
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Sworn at aforesaid, this
day of  inthe year of our Lord
one thousand eight hundred and
Before me,

PROTEST OF A BILL ON NON-ACCEPTANCE.

Ox the day of , one thousand
eight hundred and b o4 I, R. B. Notary
Public, duly admitted and sworn, dwelling®™
in L———, in the county of L———, and
United Kingdom of Great Britain and Ireland,
at the request of C. D. of L———, [or of
¢ the holder,” or “the bearer,” as the case may
be,] did exhibit the original bill of exchange,
whereof a true copy is on the other side written,
[or did cause due and customary presentment to
be made® of the original bill of exchange, whereof
a true copy is on the other side written,] unto a
clerk in the counting-house of E. F. the person
upon whom the same is drawn, and demanded
acceptance thereof, [or acceptance being there-
upon demanded,] and he answered that it would
not be accepted at present®.

(1) Or practising ; it is immaterial which word is used.
(2) See Appendix,—*¢ Observations, and Opinions."’

(3) Or it may be stated as follows; ‘‘ At the Counting-house of
E. F. the person upon whom the said Bill is drawn and demanded

acceptance thereof, and received for answer that it would not be ac-
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‘Wherefore, I, the said notary, at the request No. 3.
aforesaid, have protested, and by these presents p i.ct of o
do protest against-the drawer of the said bill, Bil.
and all other parties thereto, and all others con-
cerned, for all exchange, re-exchange, and all
costs, damages, and interest, present and to
come, for want of acceptance of the said bill.

‘Which I attest,

(Seal) R. B.

Notary Public, L——.

PROTEST OF A BILL ON NON-ACCEPTANCE,

WHEN THE DRAWEE HAS NEGLECTED TO

LEAVE ORDERS WITH HIS CLERKS.—See

Chapter 3, page 94, 95, and 96. No. 4.
Ox the day of , [commence Protest of a
as in No. 3,] unto a clerk in the counting-house B!
of E. F. the person upon whom the same is
drawn and demanded acceptance thereof, [or
acceptance being thereupon demanded,] and he
answered, that the said E. F. was not within,
and had left no orders for the acceptance of the
said bill.

Wherefore, I, the said notary, [conclude as in
No. 3.]

‘Which I attest,
(Seal.) R. B.
Notary Public, L———.

cepted ;’’ or the substance of any other answer ought to be stated:
it is sufficient to state the tenor or effect of the answer, without

giving the exact words or language used.
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PROTEST OF A BILL ON NON-ACCEPTANCE,
WHEN THE DRAWEE'S PLACE OF BUSINESS
IS SHUT UP, [AND HE IS BECOME BANKRUPT
OR INSOLVENT.]

ON the day of , [commence

as in No. 3,] did take [or exhibit] the original

bill of exchange (whereof a true copy is on the
other side written) unto [or at] the counting-
house of E. F. the person upon whom the said
bill is drawn, in order to present the same, and to
demand acceptance of it, and the door was found
fastened®, and there was no person there to
give an answer; [®and I am informed that the
said E. F. has been declared bankrupt, or has
suspended payment, as the case may be.]

‘Wherefore, I, the said notary, [conclude as in
No. 3.] Which I attest,

(Seal.) R. B.
Notary Public, L———.

PROTEST OF A BILL ON NON-ACCEPTANCE,
WHEN THE DRAWEE CANNOT BE FOUND, OR
WHEN THERE IS NO SUCH PERSON.

ON the day of , [commence

as in No. 3,] did make, and cause to be made

1) [Or, ¢ the same was found shut up.”’
p

(2) Sometimes the Drawee’s Bankruptcy or Insolvency is not
generally known, and, therefore, cannot with propriety, be stated in
the Protest, and of course, it is not then mentioned. If the
Notary has sent more than once to the Drawee’s Counting-house,

and it is still found shut up, that fact is occasionally also stated.
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due and careful inquiries, at the Liverpool Post-  No. 6.
office, and in other proper quarters, for E. F. protest of a
the person upon whom the said bill purports to Bill
be drawn, in order to have demanded acceptance
thereof, but was unable to discover him, or to
learn any tidings of him or of his residence.

‘Wherefore, I, the said notary, [conclude as in

No. 3.]
- ‘Which I attest,

(Seal.) R. B.
Notary Public, L————.

PROTEST OF A BILL ON NON-ACCEPTANCE,
WHEN A COPY OR A MEMORANDUM OF THE
PRINCIPAL CONTENTS OF IT, HAS BEEN EX-
HIBITED IN THE ABSENCE OF THE ORIGINAL,
AND ACCEPTANCE HAS BEEN DEMANDED®, No. 7.

Ox the day of ., [commence Protest of a
as in No. 3,] did apply for the original bill of Bil:
exchange, whereof on the other side a copy or the
principal contents is or are written, unto a clerk

(1) Itis taken for granted, that the bill has been left in the usual
manner, for consideration and acceptance. This form may, with some
little alteration, be also used when the original bill has been lost,
and consequently cannot be presented for acceptance; or when the
original has been left for consideration and acceptance, but the
Drawee has locked it up, forgotten it, and gone home; or when
from any other circumstance the clerk of the Drawee cannot get
access to it, and consequently cannot return it to the holder. The
form may also be easily adapted to the case of non-payment of

the bill under any of those circumstances.
00
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in the counting-house of Mr. D. K. the person
upon whom the same is drawn, and demanded
acceptance of the said original bill, and I also
demanded the delivery of the said original bill,
but he did not deliver up the same, and stated
that Mr. K. had left the counting-house, and
had (as he believed inadvertently) taken the
said bill away with him, and that the same was
not accepted.

‘Wherefore, I, the said notary, [conclude as in

No. 3.]
Which T attest,

(Seal.) R. B.
Notary Public, L ——.

PROTEST OF A BILL ON NON-PAYMENT.

Ox the . day of , [commence
as in No. 3,] unto E. I. [or as the case may be,
unto a clerk in the counting-house of E. I.] the
person upon whom the said bill is drawn, [and
by whom the same is accepted, if the bill have
been accepted,] and demanded payment thereof,
[or payment being thereupon demanded,] and
he answered that it would not be paid®.

(1) Or it may be stated as follows: ‘‘ at the Counting-house of
E. F. the person upon whom the said bill is drawn, and who has
accepted the same, and demanded payment thereof, and received for
answer that it would not be paid.” A Protest for the non-payment
of a Promissory Note, may be in the above form, with a slight

alteration.
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Wherefore, I, the said notary, at the request No. 8.
aforesaid, have protested, and by these presents p,oiect of a
do protest against the drawer of the said bill, Bil.
and all other parties thereto, and all others con-
cerned, for all exchange, re-exchange, and all
costs, damages, and interest, present and to come,
for want of payment of the said bill.

, ‘Which I attest,
(Seal.) R. B.
Notary Public, L !

PROTEST OF A BILL ON NON-PAYMENT, WHEN
THE HOUSE OR PLACE WHERE IT IS MADE
PAYABLE BY THE ACCEPTANCE, IS SHUT
UP, AND NO ONE IS THERE TO GIVE AN
ANSWER. No. 9.
ON the day of , [commence Protest of a
as in No. 3. The protest ought to state the B
attempt to make the presentment for payment,
by the bill's being taken to the place, at which,
by the acceptance, it is made payable.] did take
[or exhibit] the original bill of exchange, whereof
a true copy is on the other side written, unto
[or at] the counting-house [or banking-house,
as the case may be] of Messrs. E. F. and
Company, where the said bill is made payable
by the acceptance, in order to present the same
and demand payment thereof, and the door was
found fastened, and the place shut up, and there
was no person there to give an answer, [and I am
informed that the said E. F. and Company have
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been declared bankrupt, or have suspended pay-
ment®, as the case may be.]

" Wherefore, I, the said notary, at the request
aforesaid, have protested, and by these presents
do protest against the drawer of the said bill,
and all other parties thereto, and all others con-
cerned, for all exchange, re-exchange, and all
costs, damages, and interest, present and to come,
for want of payment of the said bill.

‘Which I attest,
(Seal.) R. B.
Notary Public, L

PROTEST OF A BILL FOR BETTER SECURITY.

OxN the day of , one thousand
eight hundred and , I, R. B. Notary
Public, duly admitted and sworn, dwelling in
L , in the county of L , and United
Kingdom of Great Britain and Ireland, at the
request of C. D. of L aforesaid, [or of
the holder, or the bearer,] did exhibit the original
bill of exchange, (whereof a true copy is on the
other side written,) at the counting-house of E.
F. the person upon whom the said bill is drawn,
and whose acceptance appears thereon, and did
present the same unto a clerk there, and demand
security for the payment thereof when the same
should become payable, in consequence of the
said E. F. having become bankrupt, [or insolvent

(1) See Note (2) to No. 5, Supra, p. 288.
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or suspended payment,]and I received for answer, No. 10.
that security for the same, could not be given by p . iect of a
the said E. F. who has been declared bankrupt, il
[or has suspended payment, as the case may be.]

Wherefore, I, the said notary, at the request
aforesaid, have protested, and by these presents
do protest against the drawer of the said bill, and
the acceptor and all other parties thereto, and all
others concerned, for all exchange, re-exchange,
and all costs, damages, and interest, present and
to come, for want of better security, for the pay-
ment of the said bill when due.

‘Which I attest,
(Seal.) R. B.
Notary Public, L .

PROTEST OF A BILL ON NON-PAYMENT, WHEN
THE ORIGINAL HAS BEEN LOST BEFORE
MA'TURITY, AND A COPY OR THE SECOND OF
EXCHANGE OF THE SAME SET, IS PRESENTED

FOR PAYMENT. No. 11.
Ox the day of , one thousand Protest of a
eight hundred and , I, R. B. Notary Bil-
Public, duly admitted and sworn, dwelling in
L , in the county of L , and United

Kingdom of Great Britain and Ireland, at the
request of C. D. of LL aforesaid, did exhibit
a copy of the original bill of exchange, [or
did exhibit the second of exchange,] (whereof a
copy is on the other side written,) unto E. F.
the person upon whom the same is drawn, and
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by whom the said original bill [or the first of
exchange of the same set] has been accepted and
which has been lost or mislaid, as I am informed,
and the same being this day due, I demanded
payment thereof, and the said E. F. answered
that he would not pay the same.

Wherefore, I, the said notary, at the request
aforesaid, have protested, and by these presents
do protest against the drawer of the said bill,
and the acceptor, and all other parties thereto,
and all others concerned, for all exchange, re-
exchange, and all costs, damages, and interest,
present and to come, for want of payment of the
said bill, of which the original being lost, the
said copy [or second of exchange] was exhibited
in lieu of it, and payment demanded.

Which I attest,
(Seal.) R. B.
Notary Public, L———.

PROTEST OF A BILL OF EXCHANGE FOR WANT
OF ACCEPTANCE UPON A LETTER.?

ON the day of , &c. Mr. 4. B.
of the city of London, produced unto me, J. M.

(1) If an indemnity were offered within the actual knowledge of the
Notary, it is well to add here, ‘‘ Although security to indemnify

him, the said Acceptor, was offered.”’

(2) This is the form given in Montefiore’s Commercial Precedents ;

a Protest of the above nature seems to be of rare occurrence.
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of the said city, Notary Public, &c. a bill of No.12.
exchange, whereof a true copy is on the other p. e of s
side written, together with a letter signed C. D. Bil.
for Messrs. E. and F. and dated at the
day of , one thousand eight hundred
and , directed to the said Messrs. E. and
F. and which he received by the post, wherein
he says as follows: ¢ Sir, Yours of the day
of instant, to Messrs. E. and F. is before
me, covering Mr. G'. L.s bill of exchange, on
them for £ , as said gentleman is from home,
I have no orders to accept the said bill,” (or as
the case may be,) which letter and answer not
being satisfactory, I, the said notary, at the
request of the said Mr. 4. B. have protested, &e.

PROTEST OF A BILL, BY A RESIDENT PERSON

IN A PLACE WHERE THERE IS NO NOTARY. No. 13.
On the day of , one thousand Protest of a
eight hundred and » I, A. B.a substantia] Bill bya
person, residing at N , in Northamptonshire, ::;:s:tm .
at the request of the holder of a certain bill of place where
exchange, whereof a true copy is on the other thereisno
side written, Did exhibit the said original bill of """
exchange unto Mr. of N
aforesaid, the person upon whom the same is
drawn, and demanded acceptance thereof, who
answered that [here state his answer and refusal]
and I, the said 4. B. do hereby certify that there
is no public notary practising in or near N
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aforesaid. Wherefore, I, the said 4. B. at the
request aforesaid, and in the absence of and in
default of a public notary at this place, have
protested, and by these presents do protest
against the drawer of the said bill, and all other
parties thereto, and all others concerned, for all
exchange, re-exchange, and all costs, damages,
and interest, present and to come, for want of
acceptance thereof, in the presence of C. D. and
E. F. both credible persons residing at N

aforesaid®.
Which I attest,

4. B.
a housekeeper and a merchant [or
a manufacturer, or an attorney-
at-law, or banker, or hotel-keeper,
&c. &e.] residing at N
aforesaid.

ACT OF HONOUR ON ACCEPTANCE SUPRA PRO-
TEST BY A THIRD PERSON, FOR THE HONOUR
OF THE DRAWER [or indorser.]

ON the day of , one thousand
eight hundred and , I, R. B. Notary
Public, duly admitted and sworn, dwelling in

, in the county of , and United

Kingdom of Great Britain and Ireland, do hereby
certify, that the original bill of exchange, for five

(1) The concluding words in italics may be added if wished ; but

they are not considered necessary in such Protests of Foreign Bills.
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hundred pounds, of which a copy is on the other No. 14.
side written, (now protested for non-acceptance,) At oftonour.
was this day exhibited [or exhibited by me] unto
E. F. one of the firm of E. F. and Company,
who declared that the said firm would accept
the said bill supra protest, for the honour of the
drawer [or,V of G. H. the indorser ;] holding
the drawer [or, the said indorser® and the drawer]
and all other proper persons, responsible to the
said firm for the said sum, and for all interest,
damages, and expenses incident thereto ; I have,
therefore, granted this notarial act of honour
accordingly.

Which I attest,

(Seal.) R. B.
Notary Public.

ACT OF HONOUR ON ACCEPTANCE SUPRA
PROTEST, BY THE DRAWEE, FOR PART OF
THE AMOUNT, FOR THE HONOUR OF THE
DRAWER®, No. 15.

On the day of , one thousand eight ActofHonour.

(1) The above form may, by means of the alterations pointed out
in italics within brackets, be easily adapted to an acceptance for the

honour of either the Drawer or Indorser.

(2) If there are prior Indorsers, the words ‘¢ all prior Indorsers’
p b

may with propriety be inserted here.

(3) Inthe Protest made prior to the Act of Honour, when the
Drawee is willing to accept for part only of the amount of the Bill, it
is usual to state, that he ‘‘ refused to accept it, according to the tenor

of the Bill.”” Vide Supra, Chap. 4, p. 119.
PP
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hundred and , I, R. B. Notary Public,
duly admitted and sworn, dwelling in , in -
the county of , and United Kingdom of

Great Dritain and Ireland, do hereby certify,
that the original bill of exchange for five hundred
pounds, of which a copy is on the other side
written, (now protested for non-acceptance) was
this day exhibited unto C. D. one of the firm of
C. D. and Company, upon whom the same is
drawn, who declared [or declared before me] that
the said firm would accept the said bill supra
protest™ for the honour of . I. the drawer, for
part thereof, namely, for the sum of three hundred
pounds sterling ; holding the drawer, and all
other proper persons, responsible to them, the said
C. D. and Company, for the last-mentioned sum,
and for all interest, damages, and expenses; I
have, therefore, granted this mnotarial act of

honour accordingly.
Which T attest,

(Seal.) R. B.
Notary Public.

ACT OF HONOUR ON ACCEPTANCE SUPRA
PROTEST, BY A FIRM OF THIRD PERSONS,
THROUGH THE MEDIUM OF AN AGENT, FOR
THE HONOUR OF THE DRAWERS,

ON the day of , one thousand eight
hundred and I, R. B. Notary Public,

(1) If it be accepted, as from a prior date, add the words, ‘‘ as

from the day of last.” Vide Supra, Chap. 4, p. 125,
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duly admitted and sworn, dwelling in yin No. 16,
the county of , and United Kingdom of ™

Great Britain and Ireland, do hereby cextify, that
the original bill of exchange for five hundred
pounds, of which a copy is on the other side
written, (now protested for non-acceptance,)
was this day exhibited [or exhibited by me] at
the counting-house of the firm of C. D, and
Company, who have declared [or who have
declared through their agent on their behalf])
that the said firm would accept the said bill
supra protest for the honour of £, I'.and Company
the drawers, for part thereof, namely, for the sum
of three hundred pounds sterling; holding the
drawers, and all other proper persons, responsible
to them, the said C. D. and Company, for the
last-mentioned snm, and for all interest, damages,
and expenses ; I have, therefore, granted this
notarial act of honour accordingly.
Which 1 attest,
(Seal.) R. B.
Notary Public.

ACT OF HONOUR, ON ACCEPTANCE SUPRA
PROTEST DY THE DRAWEBRS, FOR PART OF
THE AMOUNT FOR 'THE HONOUR OF TIHE
DRAWER, AND FOR THE RESIDUE FOR THE

HONOUR OF AN INDORSER. No. 17.
ON the day of one thousand Act of Honour.
eight hundred and 1, RB,

Notary Public, duly admitted and sworn,
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residing in » in the county of

, and United Kingdom of Great
Britain and Ireland, do hereby certify, that
the original bill of exchange for five hundred
pounds, of which a copy is on the other side
written, (now protested for non-acceptance,) was
this day exhibited unto C. D. one of the firm of
C. D. and Company, upon whom the same is
drawn, who declared [or declared before me]
that the said firm would accept the said bill supra
protest, for the honour of E. F. the drawer,
for part thereof, namely, for the sum of three
hundred pounds sterling ; and also that the said
firm would further accept the said bill supra
protest, for the honour of G. H. the first indorser
thereof, for the sum of two hundred pounds ster-
ling, the residue of the amount thereof; holding
the said drawer, and all other proper persons,
responsible to the said C. D. and Company, for
the said sum of three hundred pounds, and
also for all interest, damages, and expenses ;
and also holding the said first indorser, and
the said drawer, and all other proper persons,
responsible to the said C. D. and Company,
for the said sum of two hundred pounds, and for
all interest, damages, and expenses; I have,
therefore, granted this notarial act of honour
accordingly.

Which I attest,
(Seal.) R, B.
Notary Public.
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ACT OF HONOUR, ON ACCEPTANCE SUPRA
PROTEST BY A PERSON MERELY AS AN
AGENT ON BEHALF OF A FIRM, FOR A PART
OF THE AMOUNT, AND BY THE SAME PERSON
IN HIS INDIVIDUAL CAPACITY FOR THE

BALANCE. No. 18.
On the day of , one thousand eight Act of Honour.
hundred and I, R. B. Notary Public,
duly admitted and sworn, residing and prac-
tising in , in the county of A

and United Kingdom of Great Britain and
Ireland, do hereby certify, that the original bill
of exchange for one thousand two hundred
pounds, of which a copy is on the other side
written, (now protested for non-acceptance,) was
this day exhibited to Mr. R. W. the agent of the
firm of G. G. and S. who declared that he would,
as such agent for and on behalf of the said firm,
accept the said bill supra protest for eight hundred
pounds, part of the amount of the said bill, for
the honour of W. M. L. the drawer, and that he
would accept the same supra protest individually
for four hundred pounds, the balance of the said
bill, for the honour of the drawer; holding the
drawer, and all other proper persons, responsible
to the said firm, and to him the said R. W.
individually, in the aforesaid proportions, for the
said sum, and for all interest, damages, and ex-
penses ; I have, therefore, granted this notarial act
of honour accordingly. Which I attest,

(Seal.) R. B.
Notary Public.



No. 19.

Act of Honour.
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ACT OF HONOUR ON PAYMENT SUPRA PROTEST,
BY A FIRM OF THIRD PERSONS, FOR THE
HONOUR OF THE DRAWERS AND INDORSERS.

Ox the day of , one thousand
eight hundred and , I, R. B. Notary
Public, duly admitted and sworn, dwelling in

, in the county of , and United

Kingdom of Great Britain and Ireland, do hereby
certify, that the original bill of exchange® for five
hundred pounds, of which a copy is on the other
side written, (now protested for non-payment,)
was this day exhibited unto C. D. of Liverpool,
one of the firm of C. D. and Company, who
declared [or declared before me] that the said
firm would pay the amount of the said bill® supra
protest, for the honour of E. F. and Company,
the drawers, and of G'. H. and Company, the
indorsers; holding the drawers and the said in-
dorsers®, and all other proper persons, responsible
to them, the said C. D. and Company, for the
said sum, and for all interest, damages, and

(1) If more than one bill, here insert the words, ‘‘ the
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